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JAN26, 2023 DEFENDANT'S DEMAND FOR PRODUCTION OF ADDITIONAL 85-89 
PUBLIC RECORDS -.RICKY D. DIXON, SECRETARY, FLORIDA 
DEPARTMENT OF CORRECTIONS 
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Filing# 165284082 E-Filed 01/23/2023 05:52:58 PM 

~upreme C!Court of jfloriba 
MONDAY, JANUARY 23, 2023 

CASE NO.: SC77752 
Lower Tribunal No(s).: 

371990CF002795AXXXXX 

DONALD DAVID DILLBECK vs. STATE OF FLORIDA 

Appellant(s) Appellee( s) 

Because the Governor has signed a death warrant for the 
execution of Donald David Dillbeck at 6:00 p.m., February 23, 
2023, we direct that all further proceedings in this case be 
expedited. 

The proceedings pending in the trial court, if any, shall be 
completed and orders entered by 3:00 p.m., Tuesday, February 07, 
2023. 

We hereby set the following briefing schedule for any 
proceeding that may come before this Court. The notice of appeal 
shall be filed by 10:00 a.m., Wednesday, February 08, 2023. The 
record on appeal shall be filed by 3:00 p.m., Wednesday, February 
08, 2023. The initial brief on the merits shall be filed by 3:00 p.m., 
Friday, February 10, 2023. The answer brief on the merits shall be 
filed by 3:00 p.m., Monday, February 13, 2023. The reply brief on 
the merits shall be filed by 3:00 p.m., Tuesday, February 14, 2023. 
Oral argument, if necessary, will be scheduled at a later date. 

Copies of any pleadings filed by counsel in the trial court and 
the federal courts shall be served simultaneously with filing[jfl! the ~ 
other courts to the following address: warrant@flcourts.org.~~~·J.~ j;; 

A True Copy 
Test: 

John A. Tomasino 
Clerk~ Supreme Court 

;~~"v:;;-: z 
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CASE NO.: SC777 52 
Page Two 

kc 
Served: 

CAROLYN M. SNURKOWSKI 
CHARMAINE M. MILLSAPS 
EDDIED. EVANS 
HON. GWEN MARSHALL, CLERK 
HON. JONATHAN ERIC SJOSTROM, CHIEF JUDGE 
BAYA HARRISON 
LINDA MCDERMOTI 
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Filing# 165302444 E-Filed 01/24/2023 08:48:32AM 

IN THE SECOND JUDICIAL CIRCUIT COURT 

IN AND FOR LEON COUNTY FLORIDA 

Donald David Dillbeck, 

V. Case No.: 37-1990-CF-2795A 

STATE OF FLORIDA, 
_________ / 

NOTICE OF APPEARANCE OF SECOND-CHAIR STATE COUNSEL 

Assistant Attorney General (AAG) Jason William Rodriguez 

enters his appearance as second-chair counsel for the State of 

Florida in this active-warrant case. AAG Rodriguez requests that all 

pleadings and correspondence be directed to him in that capacity. 

ASHLEY MOODY 
ATTORNEY GENERAL 

Is/ Jason William Rodriguez 
Jason William Rodriguez 
ASSISTANT ATTORNEY GENERAL 
Florida Bar No. 125285 
Office of the Attorney General 
PL-01, The Capitol 
Tallahassee, FL 32399-1050 
capapp@myfloridalegal.com 
Jason.Rodriguez@myfloridalegal.com 
(850) 414-3661 
Attorney for the State of Florida 

1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing Notice of Appearance has been furnished to all counsel of 

record in this case on January 24, 2023. 

I sf Jason William Rodriguez 
Jason William Rodriguez 

2 
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Filing# 165374142 E-Filed 01/24/2023 04:21:30 PM 

IN THE CIRCUIT COURT 
OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

EXECUTION SCHEDULED FOR 
FEBRUARY 23, 2023 @ 6:00 p.m. 

PROCEEDINGS IN TRIAL COURT MUST BE COMPLETED 
BY TUESDAY, FEBRUARY 7, 2023 @3:00 p.m. 

STATE OF FLORIDA, 

Plaintiff, 

v. 

DONALD DAVID DILLBECK 

Defendant. 

_______ / 

CASE NO. 1990-CF-2795 
CAPITAL CASE 

STATE'S PROPOSED SCHEDULING ORDER 

On Monday, January 23, 2023, the Florida Supreme Court issued an 

scheduling order in this death warrant case. In that order, the Florida Supreme 

Court directed that all proceedings in the state trial court be completed by 

Tuesday, February 7, 2023 at 3:00 p.m. This is a proposed schedule order to 

comply with the Florida Supreme Court's directive. While the State's proposed 

schedule is more of a suggestion, this Court should adopt a similarly detailed 

schedule to timely complete the warrant litigation. 
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Rules of court governing warrant cases 

Florida's rule of criminal procedure contains rules for successive motions 

in capital cases as well as a rule for additional public records requests. Fla. R. 

Crim. P. 3.851(h); Fla. R. Crim. P. 3.852 (g). 

The rule governing capital cases after a death warrant is signed, rule 

3.851(h), provides: 

(1) Judicial Assignment. The chief judge of the circuit shall assign the 
case to a judge qualified under the Rules of Judicial Administration 
to conduct capital cases as soon as notification of the death warrant 
is received. 

(2) Calendar Advancement. Proceedings after a death warrant has 
been issued shall take precedence over all other cases. The assigned 
judge shall make every effort to resolve scheduling conflicts with 
other cases including cancellation or rescheduling of hearings or 
trials and requesting senior judge assistance. 

(3) Schedule of Proceedings. The time limitations in this rule shall not 
apply after a death warrant has been signed. All motions shall be 
heard expeditiously considering the time limitations set by the date 
of execution and the time required for appellate review. 

(4) Location of Hearings. The location of hearings after a death 
warrant is signed shall be determined by the trial judge considering 
the availability of witnesses or evidence, the security problems 
involved in the case, and any other factor determined by the trial 
court. 

(5) Postconviction Motions. All motions filed after a death warrant is 
issued shall be considered successive motions and subject to the 
content requirement of subdivision (e)(2) of this rule. 

(6) Case Management Conference. The assigned judge shall schedule 
a case management conference as soon as reasonably possible after 
receiving notification that a death warrant has been signed. During 
the case management conference the court shall set a time for filing 
a postconviction motion and shall schedule a hearing to determine 

-2-
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whether an evidentiary hearing should be held and hear argument on 
any purely legal claims not based on disputed facts. If the motion, 
files, and records in the case conclusively show that the movant is 
entitled to no relief, the motion may be denied without an evidentiary 
hearing. If the trial court determines that an evidentiary hearing 
should be held, the court shall schedule the hearing to be held as 
soon as reasonably possible considering the time limitations set by 
the date of execution and the time required for appellate review. 

(7) Reporting. The assigned judge shall require the proceedings 
conducted under death warrant to be reported using the most 
advanced and accurate technology available in general use at the 
location of the hearing. The proceedings shall be transcribed 
expeditiously considering the time limitations set by the execution 
date. 

(8) Procedures After Hearing. The court shall obtain a transcript of all 
proceedings and shall render its order as soon as possible after the 
hearing is concluded. A copy of the final order shall be electronically 
transmitted to the Supreme Court of Florida and to the attorneys of 
record. 

(9) Transmittal of Record. The record shall be immediately delivered 
to the clerk of the Supreme Court of Florida by the clerk of the trial 
court or as ordered by the assigned judge. The record shall also be 
electronically transmitted if the technology is available. A notice of 
appeal shall not be required to transmit the record. 

First case management conference 

Under rule 3.851(h)(6), this Court should schedule a case management 

conference, as soon as possible after the warrant is signed, to set a schedule for 

the proceedings in the trial court including the date for filing the successive 

postconviction motion and answer. This Court has scheduled the first case 

management conference for Wednesday, January 25, 2023, at 1:30 p.m .. All 

hearings during warrant litigation are required to be transcribed in real time. Fla. 

-3-
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R. Crim. P. 3.851(h)(7). 

Public records 

Rule 3.852(h)(3) governs public records in warrant cases. The rule 

governing additional public records requests envisions only updates of prior 

requests only, not entirely new requests. Dillbeck made public records requests 

in his original state postconviction motion filed in 1997 and for the amended 

motion in 2001. Some of the public records requests were made prior to the 

repository being created in September of 1998. Amendments to Florida Rules of 

Criminal Procedure--Rule 3.852 (Capital Postconviction Pub. Records Prod.) & Rule 

3. 993 (Related Forms), 723 So.2d 163 (Fla. 1998); Allen v. Butterworth, 756 So.2d 

52, 58 (Fla. 2000) (noting in 1998, the Legislature passed section 119.19, Florida 

Statutes, which established a procedure for the production of public records in 

postconviction cases and organized a central repository). 

The Department of Corrections typically provides updated inmate records 

automatically. This Court should order DOC to provide those records to state 

postconviction counsel. 

This Court should order the defendant shall file any additional public 

records requests by Wednesday, January 25, 2023, at 6:00 p.m.. Any 

objections from the agencies involved in those requests should be filed by 

Thursday, January 26, 2023, at 3:00 p.m. This Court should hold a public 

records hearing, if necessary, on the additional public record requests and any 

-4-
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objections from the agency involved on Friday, January 27, 2023, at 9:00 a.m. 

The Court should rule on the public records objections at the hearing and in 

writing as well by Friday, January 27, 2023, at 10:00 a.m. The Court should 

order compliance by the agencies, if the objections are overruled, by Friday, 

January 27, 2023, at 6:00 p.m. 

Successive 3.851 motion. 

Under rule 3. 851 (h)( 6), this Court should set a date for the filing of the 

successive postconviction motion. The successive motion should be filed by 

Monday, January 30, 2023 at 9:00 a.m. The Defendant's successive motion 

shall not exceed 25 pages. Fla. R. Crim. P. 3.851(e) (2) (providing: "A successive 

motion shall not exceed 25 pages, exclusive of attachments, ... ). The rule 

regarding page limitations frequently ignored by the capital defense bar. This 

Court should order counsel to comply with the page limitations. 

State's answer 

This Court should order the State's answer to the successive motion to be 

filed by Tuesday, January 31, 2023 at 6:00 p.m. The State's answer to the 

successive motion shall not exceed 25 pages. Fla. R. Crim. P. 3.851(f)(3)(B) 

(providing: "The answer shall not exceed 25 pages, exclusive of attachments and 

exhibits"). 

-5-
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Second case management hearing 

Under rule 3.851(h)(6), the trial court should hold a second case 

management conference, commonly referred to as a Huff hearing, 1 at which the 

Court will hear the arguments of counsel regarding whether an evidentiary 

hearing is required on any of the claims raised in the successive postconviction 

motion. This Court should schedule the Huffhearing for Wednesday, February 

1, 2023, at 1:30 p.m. The defendant's presence is not required at the Huff 

hearing. Fla. R. Crim. P. 3.851(c)(3) (providing: "The defendant's presence shall not 

be required at any hearing or conference held under this rule, except at the 

evidentiary hearing on the merits of any claim and at any hearing involving 

conflict with or removal of collateral counsel"). 

Evidentiary hearing 

This Court should preliminarily schedule any evidentiary hearing, if an 

evidentiary hearing is required for Friday, February 3, 2023, at 9:00 a.m. The 

defendant's presence is required at any evidentiary hearing. Fla. R. Crim. P. 

3.851(c)(3) (providing: "The defendant's presence shall not be required at any 

hearing or conference held under this rule, except at the evidentiary hearing 

on the merits of any claim and at any hearing involving conflict with or removal 

of collateral counsel."). This Court should issue an order regarding whether an 

1 Huff v. State, 622 So.2d 982, 983 (Fla. 1993). 

-6-
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evidentiary hearing will be held and on which particular claims by Thursday, 

February 2, 2023, at 10:00 a.m. Any post-evidentiary hearing memorandums 

of law must be filed simultaneously on Saturday, February 4, 2023, at 5:00 

p.m. 

Final ruling 

This Court should issue its final written order on the successive motion by 

Tuesday, February 7, 2023 at 3:00 p.m., as directed by the Florida Supreme 

Court. 

Clerk of court 

This Court should inform the clerk of court of the necessity of completing 

the entire record on appeal by having the appellate clerk attend the first case 

management conference. The clerk of court should have the record on appeal, 

including all warrant filings and complete transcripts of all the hearings, filed in 

the Florida Supreme Court by Wednesday, February 8, 2023, at 3:00 p.m., as 

directed by the Florida Supreme Court. See also Fla. R. Crim. P. 3.851(h)(9). 

Accordingly, this Court should adopt a definitive scheduling order as soon 

as possible. 

-7-
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Respectfully submitted, 

ASHLEY MOODY 
ATIORNEY GENERAL OF FLORIDA 

CHARMAINE M. MILLSAPS 
SENIOR ASSISTANT ATIORNEY GENERAL 
FLORIDA BAR NO. 0989134 
OFFICE OF THE ATIORNEY GENERAL 
THE CAPITOL, PL-01 
TALLAHASSEE, FL 32399-1050 
(850) 414-3300 
primary email: 
capapp@myfloridalegal.com 
secondary email: 
charmaine. millsaps@myfloridalegal.com 

JASON W. RODRIGUEZ 
ASSISTANT ATIORNEY GENERAL 
FLORIDA BAR NO. 125285 
OFFICE OF THE ATIORNEY GENERAL 
THE CAPITOL, PL-01 
TALLAHASSEE, FL 32399-1050 
(850) 414-3300 
primary email: 
capapp@myfloridalegal.com 
secondary email: 
jason.rodriguez@myfloridalegal.com 

CO-COUNSEL FOR THE STATE 

-8-
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing STATE'S 
PROPOSED SCHEDULING ORDER has been furnished via the eportal to BAYA 
HARRISON III, P.O. Box 102, 736 Silver Lake Rd, Monticello, FL 32345, phone: 
850-997-8469; email: bayalaw@aol.com and LINDA McDERMOTT, Chief, Capital 
Habeas Unit of the Office of the Federal Public Defender of the Northern District 
of Florida, 227 N. Bronaugh Street, Suite 4200, Tallahassee, FL 33301; phone: 
(850) 942-8818; email: Linda_Mcdermott@fd.org this 24th day of January, 
2023. 

-9-

Charmaine M. Millsaps 
Attorney for the State of Florida 
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Filing# 165377224 E-Filed 01/24/2023 04:39:09 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. 

DONALD DAVID DILLBECK, 

Defendant. 
I --------------

ACTIVE DEATH WARRANT 

Case No.: 1990-CF-2795 

NOTICE OF FILING 

COMES NOW, the Florida Department of Corrections, by and through undersigned 

counsel, and hereby gives notice of filing and certifies that a copy of the May 6, 2021 lethal 

injection execution procedures with certification to the Governor (attached hereto as Appendix 

A) have been delivered to the State Records Repository. A copy of this protocol was delivered 

to Donald Dillbeck, DC# 068610, on January 23, 2023. 

Respectfully submitted, 

Isl Christina Porrello 
CHRISTINA PORRELLO 
SENIOR ATTORNEY 
Florida Bar No.: 10736 
Florida Department of Corrections 
501 South Calhoun Street 
Tallahassee, FL 32399-2500 
P: (850) 354-2804 
F: (850) 922-4355 

Email: Christina.Porrello@fdc.myflorida.com 
Secondary: courtfilings@fdc. myflorida. com 

And, 

Isl PhilipA. Fowler 
PHILIP AUSTIN FOWLER 
CIDEF LEGAL COUNSEL 
Florida Bar No.: 0302030 
Florida Department of Corrections 
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501 South Calhoun Street 
Tallahassee, FL 32399-2500 
P: (850) 717-3605 
F: (850) 922-4355 

Email: Philip.Fowler@fdc.myflorida.com 
Secondary: courtfilings@fdc. myflorida. com 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

electronically filed and electronically served to the following parties on this 24th day of January 

2023. 

The Honorable John A. Tomasino, Clerk 
Florida Supreme Court 
E: warrant@flcourts.org 

Charmaine Millsaps, Assistant Attorney General 
E: Charmaine.Millsaps@myfloridalegal.com 
E: capapp@myfloridalegal.com 
E: Jennifer.lee@myfloridalegal 

Jason Rodriguez, Assistant Attorney General 
E: Jason.Rodriguez@myfloridalegal.com 

The Honorable Jonathan Sjostrom, Chief Circuit Court Judge 
E: sjostromj@leoncountyfl.gov 

The Honorable Angela Dempsey, Circuit Court Judge 
E: dempseya@leoncountyfl.gov 

The Honorable Jack Campbell, State Attorney 
E: campbellj@leoncountyfl.gov 

Eddie Evans, Assistant State Attorney 
E: evanse@leoncountyfl.gov 

Baya Harrison, Esq. 
E: bayalaw@aol.com 

Rana Wallace, General Counsel 
Rana W allace@fcor. state. fl. us 

Janine Robinson, Assistant General Counsel, FDLE 

2 
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E: janinerobinson@fdle. state.fl. us 

Benjamin Hoffman, Assistant General Counsel, FDLE 
E: benjaminhoffman@fdle.state.fl.us 

3 

Isl Christina Porrello 
CHRISTINA PORRELLO 
SENIOR ATTORNEY 



22

ATTACHMENT A 

4 
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FLORIDA 
DEPARTMENT of 
CORRECTIONS 

50 I South Calhoun Street, Tallahassee, FL 32399-2500 

May 6, 2021 

The Honorable Ron Desantis 
Executive Office of the Governor 
PL 05, The Capitol 
400 South Monroe Street 
Tallahassee, Florida 32399-0001 

Dear Governor DeSantis: 

Governor 

RON DESANTIS 

Secretary 

MARKS. INCH 

www.<lc.state.fl.us 

I have carefully reviewed the lethal injection procedures issued by my department. Pursuant to 
these procedures, I represent the following: 

As Secretary of the Florida Department of Corrections, I have reviewed the Department's 
Execution by Lethal Injection Procedures to ensure proper implementation of the Department's 
statutory duties under Chapter 922, Florida Statutes. The procedure has been reviewed and is 
compatible with evolving standards of decency that mark the progress of a maturing society, the 
concepts of the di6>nity of man, and advances in science, research, pharmacology, and 
technology. The process will not involve unnecessary lingering or the unnecessary or wanton 
infliction of pain and suffering. The foremost objective of the lethal injection process is a 
humane and di6>nified death. Additional guiding principles of the lethal injection process are that 
it should not be oflong duration, and that while the entire process of execution should be 
transparent, the concerns and emotions of all those involved must be addressed. 

I hereby certify that the Department is prepared to administer an execution by lethal injection 
and has the necessary procedures, equipment, facilities, and personnel in place to do so. The 
Department has available the appropriate persons who meet the minimum qualifications under 
Florida Statutes and in addition have the education, training, or experience, including the 
necessary licensure or certification, required to perform the responsibilities or duties specified 
and to anticipate contingencies that might arise during the execution procedure. 

Sincerely, 

Mark S. Inch 
Secretary 

*INSPIRING SUCCESS BY TRANSFORMING ONE LIFE AT A TIME * 
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FLORIDA 
DEPARTMENT of 
CORRECTIONS 

50 I South Calhoun Street, Tallahassee, FL 32399-2500 

EXECUTION BY LETHAL INJECTION PROCEDURES 

Governor 

RON DESANTIS 

StX:retary 

MARKS. INCH 

www. de. state. fl. us 

PURPOSE: To establish the procedures for the execution by lethal injection of inmates sentenced to 
death, pursuant to the dictates of Chapter 922, Florida Statutes and adhering to the requirements imposed 
under the Constitution of the State of Florida and the United States Constitution. The foremost objective 
of the lethal injection process is a humane and dignified death. 

APPLICATION: This procedure applies to any execution by lethal injection conducted pursuant to 
Chapter 922, Florida Statutes. This procedure supersedes the Florida Department of Corrections 
Execution hy Lelhal bijeclion Procedures dated February 27,2019. 

DEFINITIONS: 

(I) Execution team, where used herein, refers to correctional staff and other persons who are 
selected by the team warden designated by the Secretary to assist in the administration of an 
execution by lethal injection, and who have the training and qualifications, including the 
necessary licensure or certification, required to perform the responsibilities or duties 
specified. Individuals on the execution team will be referred to as "execution team member" 
or "team member'' in these procedures. 

(2) Executioner, where used herein, refers to an individual selected by the team warden to 
initiate the flow of lethal chemicals into the inmate. The executioner's sole function is to 
inject the chemicals into the IV access port by physically pushing the chemicals from the 
syringe. The executioner is only authorized to carry out this specific function under the 
direction of the team warden. An executioner shall be an adult, undergo a criminal 
background check and be sufficiently trained to administer the flow of lethal chemicals. The 
executioner must demonstrate to the satisfaction of the team warden that s/he is competent, 
trained, and of sufficient character to carry out the required function under the team warden's 
direction. 

(3) Institutional warden, where used herein, refers to the warden of Florida State Prison, who 
shall be responsible for handling support functions necessary to carry out the lethal injection 
process. 

(4) Minister of religion, where used herein, refers to a spiritual advisor requested by an inmate 
to attend an execution as permitted by section 922.11, Florida Statutes. The name of the 
requested minister of religion must be provided by the inmate to the institutional warden in 
writing on FDC Fonn DC6-236 within five days of the issuance of the Governor's Warrant of 
Execution. A minister of religion shall be an adult and shall undergo a criminal background 
check. The institutional warden shall also conduct a review process of the individual as 
described in Florida Department of Corrections rules and policies applicable to visitor 
approvals and to spiritual advisor visits. Such a review will be performed even if the 
requested minister of religion has been previously approved for regular visitation purposes. 
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Prior to final approval, the institutional warden may also conduct interviews of the requested 
minister of religion or their associates. The institutional warden may undertake any 
investigation necessary to verify that the minister of religion is recognized by their organized 
religious body as qualified to perfom1 religious functions as a representative of the religious 
organization or group. The institutional warden may waive any component of the review 
process if the requested minister of religion is a chaplain currently employed by the Florida 
Department of Corrections. Candidates not employed by the Florida Department of 
Corrections must also execute a Spiritual Advisor Execution Agreement. The agreement is 
attached hereto as Appendix A. 

(5) Team warden, where used herein, refers to the warden designated by the Secretary. The 
team warden shall be a person who has demonstrated through experience, training, and good 
moral character the ability to perform an execution by lethal injection. The team warden has 
the final and ultimate decision making authority in every aspect of the lethal injection 
process. No deviation from any part of this procedure is authorized unless approved and 
directed by the team warden. 

SPECIFIC PROCEDURES: 

(I) Receipt of Warrant: These execution procedures will commence upon receipt of the 
Governor's Warrant of Execution. The institutional warden will schedule the execution for a 
date and time certain that is within the period of time designated in the warrant. The 
institutional warden will provide a copy of the Warrant of Execution to the Department's 
Secretary and General Counsel, deliver a copy to the named inmate and the team warden, and 
notify the Florida Department of Law Enforcement (FDLE), any state correctional 
institutions, and any local agencies that may be affected by the issuance of the warrant and of 
the date and time selected for the execution. 

(2) Selection of the Executioners: 

(a) The team warden will select two (2) executioners who are fully capable of perfonning 
the designated functions to carry out the execution. The team warden will provide each 
executioner with a copy of this procedure and will explain fully their respective duties 
and responsibilities and assure that each executioner is trained for the function assigned. 
The identities of the executioners will be kept strictly confidential as provided by 
statute. 

(b) The team warden will designate one (I) of the selected executioners as the primary 
executioner and the other as the secondary executioner. The primary executioner will be 
solely responsible for administering the flow of lethal chemicals into the inmate during 
the execution. The secondary executioner will be present and available during the 
execution to assume the role of the primary executioner if the primary executioner 
becomes unable for any reason, as detennined by the team warden, to carry out his/her 
functions. 

(3) Selection of the Execution Team: The team warden will designate the execution team 
members and verify that each team member has the training and qualifications, and possesses 
current, necessary licensure or certification, required to perform the responsibilities or duties 
specified. The team warden will ensure that all execution team members and other involved 
staff have been adequately trained to perform their requisite functions in the execution 
process. The team warden shall select personnel with sufficient training and experience to 
perform the technical procedures needed to carry out an execution by lethal injection, 
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including the m1xmg of the chemicals and placement of the venous access lines. The 
identities of any team members with medical qualifications shall be strictly confidential. 

(a) The team warden shall select the team member(s) responsible for achieving and 
monitoring peripheral venous access from the following classes of trained professionals: 
a phlebotomist currently certified by the American Society for Clinical Pathology 
(ASCP), American Society of Phlebotomy Technicians (ASPT) or American Medical 
Technologists (AMT); a paramedic or emergency medical technician, certified under 
Chapter 40 I, Florida Statutes; a licensed practical nurse, a registered nurse, or an 
advanced practice registered nurse licensed under Chapter 464, Florida Statutes; or, a 
physician or physician's assistant licensed under Chapter 458 or Chapter 459, Florida 
Statutes. 

(b) The team warden shall select the team member(s) responsible for achieving and 
monitoring central venous access, if necessary, from the following classes of trained 
professionals: an advanced practice registered nurse licensed under Chapter 464, 
Florida Statutes; or, a physician or physician's assistant licensed under Chapter 458 or 
Chapter 459, Florida Statutes. 

( c) The team warden shall select the team member( s) responsible for examining the inmate 
prior to execution to detennine health issues from the following classes of trained 
professionals: a paramedic or emergency medical technician, certified under Chapter 
401, Florida Statutes; a licensed practical nurse, a registered nurse, or an advanced 
practice registered nurse licensed under Chapter 464, Florida Statutes; or, a physician or 
physician's assistant licensed under Chapter 458 or Chapter 459, Florida Statutes. 

( d) The team warden shall select the team member( s) responsible for attaching the leads to 
the heart monitors and observing the monitors during the administration of execution 
from the following classes of trained professionals: a paramedic or emergency medical 
technician, certified under Chapter 401, Florida Statutes; a licensed practical nurse, a 
registered nurse, or an advanced practice registered nurse licensed under Chapter 464, 
Florida Statutes; or, a physician or physician's assistant licensed under Chapter 458 or 
Chapter 459, Florida Statutes. 

(e) The team warden shall select the team member(s) responsible for purchasing, 
maintaining and mixing the lethal chemicals from the following classes of trained 
professionals: a physician, licensed under Chapter 458 or Chapter 459, Florida Statutes; 
or, a phannacist licensed under Chapter 465, Florida Statutes. 

(f} The team warden shall select other execution team members to carry out the following 
tasks: 

I . Showering and preparation of the inmate. 
2. Ensuring that the equipment necessary for an execution is in proper working 

order. 
3. Escorting the inmate from his/her cell to the execution chamber. 
4. Applying restraints to the inmate prior to applying the heart monitor leads 

and acquiring venous access. 
5. Maintaining the open telephone line with the Office of the Governor. 
6. Reporting the actions inside the executioner's room to the team warden. 
7. Maintaining the checklists that detail the events surrounding the execution. 
8. Escorting the minister of religion. 
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9. Opening and closing the window covering to the witness gallery and turning 
on and off the public address (PA) system. 

This list is not intended to be exhaustive. There may be other necessary tasks to carry out an 
execution and such tasks will be assigned by the team warden. 

Each execution team member is responsible and authorized to raise concerns that become 
apparent during the execution and bring them to the attention of the team warden. 

( 4) Training of the Execution Team and Executioners: There shall be sufficient training to 
ensure that all personnel involved in the execution process are prepared to carry out their 
distinct roles for an execution. All team members shall be instructed on the effects of each 
lethal chemical. All simulations or reviews of the process shall be considered training 
exercises. The team warden, or his/her designee, will conduct simulations of the execution 
process on a quarterly basis at a minimum or more often as needed as detennined by the team 
warden. Additionally, a simulation shall be conducted the week prior to any scheduled 
execution. All persons involved with the execution should participate in the simulations. If a 
person cannot attend the simulation, the team warden shall provide for an additional training 
opportunity or otherwise ensure that the person is adequately trained to complete his or her 
assigned task. There shall be a written record of any training activities. The simulations 
should anticipate various contingencies. Examples of possible contingencies shall include: 

(a) Issues related to problems with equipment needed to carry out an execution. 

(b) Problems related to venous access of the inmate, including the necessity to obtain an 
alternate venous access site during the execution process. 

( c) The inmate is not rendered unconscious after the administration of the etomidate 
injection. 

(d) Combative inmate. 

( e) Incapacity of any execution team member or executioner. 

(f) Unanticipated medical emergency concerning the inmate, an execution team member or 
executioner. 

(g) Problems related to the order and security at the Florida State Prison, including but not 
limited to disturbances, unrest or resistance. 

(h) Power failure or other facility problems. 

This list is not meant to be exhaustive and only provides examples of the types of 
contingencies that could arise during the course of an execution. The team warden is 
responsible for ensuring that training addresses, at a minimum, the above situations. 

(5) Use of Checklists: Compliance with this procedure will be documented on appropriate 
checklists. Upon completion of each step in the process, an execution team member will 
indicate when the step has been completed. Prior to the administration of the lethal 
chemicals, the team warden will consult with the designated team member and verify that all 
steps in the process have been perfonned properly. At the conclusion of the process, the team 
warden will again consult with the designated team member and verify that the remaining 
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steps in the process were perfonned properly. The team warden will then sign the forms, 
attesting that all steps were performed properly. 

(6) Purchase and Maintenance of Lethal Chemicals: A designated execution team member 
will purchase, and at all times ensure a sufficient supply ot~ the chemicals to be used in the 
lethal injection process. The designated team member will ensure that the lethal chemicals 
have not reached or surpassed their expiration dates. The lethal chemicals will be stored 
securely at all times as required by state and federal law. The FDLE agent in charge of 
monitoring the preparation of the chemicals shall confirm that all lethal chemicals are correct 
and current. 

(7) FDLE Monitors: 

(a) Two (2) FDLE agents shall serve as monitors and shall be responsible for observing the 
actions of the execution team and the condition of the condemned inmate at all times 
during the execution process. 

(b) The first FDLE agent shall be located in the executioner's room and is responsible for 
observing the preparation of the lethal chemicals and documenting and keeping a 
detailed log as to what occurs in the executioner's room at a minimum of two (2) 
minute intervals. A copy of the log shall be provided to the team warden and shall be 
available at the post execution debriefings. 

(c) The second FDLE agent shall be located in the execution chamber and will be 
responsible for keeping a detailed log of what is occurring in the execution chamber at 
a minimum of two (2) minute intervals. A copy of the log shall be provided the team 
warden and shall be available for the post execution debriefings. 

(8) Approximately One (1) Week Prior to Execution: 

(a) The team warden will designate one or more execution team members to review the 
inmate's medical file and to make a limited physical examination of the inmate to 
determine whether there are any medical issues that could potentially interfere with the 
proper administration of the lethal injection process. The team member(s) will verbally 
report his/her findings to the team warden as soon as is practicable following the file 
review and physical examination. The results of this examination shall be documented 
in the inmate's file. After reviewing the results of the examination which should include 
a detennination of the best access site and conferring with the team member(s) that 
performed the examination, the team warden shall conclude what is the more suitable 
method of venous access (peripheral or femoral) for the lethal injection process given 
the individual circumstances of the condemned inmate based on all infonnation 
provided. 

(b) If a team member reports any issue that could potentially interfere with the proper 
administration of the lethal injection process, the team warden will consult with any or 
all of the members of the execution team and resolve the issue. 

(9) On the Day of Execution: 

{a) A food service director, or his/her designee, will personally prepare and serve the 
inmate's last meal. The inmate will be allowed to request specific food and non-
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alcoholic drink to the extent such food and drink costs forty dollars ($40) or less, 1s 
available at the institution, and is approved by the food service director. 

(b) The inmate will be escorted by one (1) or more team members to the shower area where 
a team member of the same gender will supervise the showering of the inmate. 
Immediately thereafter, the inmate will be returned to his/her assigned cell and issued 
appropriate clothing. A designated member of the execution team will obtain and 
deliver the clothing to the inmate. 

(c) A designated execution team member will ensure that the telephone in the execution 
chamber is fully functional and that there is a fully-charged, fully-functional cellular 
telephone in the execution chamber. Telephone calls will be placed from the telephone 
to ensure proper operation. Additionally, a member of the team shall ensure that the 
two-way audio communication system and the visual monitoring equipment are fully 
functional. 

(d) A designated execution team member will ensure that the PA system is fully functional. 

( e) The only staff authorized to be in the execution chamber area are members of the 
execution team and others as approved by the team warden, including two monitors 
from FDLE. 

(f) A designated execution team member, in the presence of one or more additional team 
members and an independent observer from FDLE, will prepare the lethal injection 
chemicals as follows, ensuring that each syringe used in the lethal injection process is 
appropriately labeled, including the name of the chemical contained therein: 

(l) Etomidate injection: A sterile, disposable sixty cubic centimeter (60cc) syringe 
and needle will be used to draw fifty milliliters (50mls) of etomidate injection 
2mg/ml from one or more vials containing same, for a total of one hundred 
milligrams ( 100mg) of etomidate injection. The syringe will then be fitted with 
an eighteen (I 8) gauge, one (1) inch, blunt cannula (tube), clearly labeled with 
the number one ( 1 ), and placed in the first slot on a stand designed to hold eight 
(8) such syringes in separate slots. The stand will be clearly labeled with the 
letter "A." This process will be repeated with a second syringe, which will be 
clearly labeled with a number two (2) and placed in the second slot on stand "A." 
Two additional syringes will be drawn in the same manner, fitted with the blunt 
cannula, and clearly labeled with the numbers one ( 1) and two (2), respectively. 
These two syringes will be placed in the first two slots on a second stand that has 
been clearly labeled with the letter "B.'' All materials used to prepare these 
syringes will be removed from the work area and discarded pursuant to state and 
federal law. 

(2) Rocuronium bromide injection: A sterile, disposable sixty cubic centimeter 
(60cc) syringe will be used to draw five hundred milligrams (500mg) of 
rocuronium bromide injection from one or more vials containing same. The 
syringe will then be fitted with an eighteen ( 18) gauge, one ( 1) inch, blunt 
cannula (tube). This procedure will be repeated until there are four (4) syringes, 
each containing five hundred milligrams (500mg) of rocuronium bromide 
injection, for a total of two thousand milligrams (2000mg). Two syringes will be 
clearly labeled with the numbers four ( 4) and five (5), respectively, and placed 
into slots four (4) and five (5) on stand "A.'' This procedure will be repeated 
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with the other two syringes, each of which will be fitted with a blunt cannula, 
labeled appropriately and placed in slots four (4) and five (5), respectively, on 
stand "B." All materials used to prepare these syringes will be removed from the 
work area and discarded pursuant to state and federal law. 

(3) Potassium acetate injection: A sterile, disposable sixty cubic centimeter (60cc) 
syringe will be used to draw one hundred twenty milliequivalents ( I 20mEq) of 
potassium acetate injection from one or more vials containing same. The syringe 
will then be fitted with an eighteen (18) gauge, one (I) inch blunt cannula (tube). 
This procedure will be repeated until there are four ( 4) syringes, each containing 
one hundred twenty milliequivalents ( I 20mEq) of potassium acetate injection, 
for a total of four hundred eighty ( 480) milliequivalents. Two syringes will be 
clearly labeled with the numbers seven (7) and eight (8), respectively, and placed 
into slots seven (7) and eight (8) on stand "A.'' This procedure will be repeated 
with the other two syringes, each of which will be fitted with a blunt cannula, 
labeled appropriately, and placed in slots seven (7) and eight (8), respectively, on 
stand "B." All materials used to prepare these syringes will be removed from the 
work area and discarded pursuant to state and federal law. 

( 4) Saline solution: A sterile, disposable twenty cubic centimeter (20cc) syringe will 
be used to draw twenty milliliters (20ml) of sterile saline solution from one or 
more vials containing same. This procedure will be repeated until there are four 
( 4) syringes, each containing twenty milliliters (20ml) of sterile saline solution, 
for a total of eighty (80) milliliters. Each syringe will then be fitted with an 
eighteen (18) gauge, one (I) inch, blunt cannula (tube). Two syringes will be 
clearly labeled with the numbers three (3) and six (6), respectively, and placed 
into slots three (3) and six (6) on stand "A." This procedure will be repeated 
with the other two syringes, each of which will be placed in slots three (3) and 
six (6), respectively, on stand "B." All materials used to prepare these syringes 
will be removed from the work area and discarded pursuant to state and federal 
law. 

(g) The execution team member who has prepared the lethal chemicals will transport them 
personally, in the presence of one or more additional members of the execution team, to 
the executioner's room. Stand "A" will be placed on the worktop for use by the primary 
executioner, to be used during the execution by lethal injection. Stand "B" will be 
placed on a shelf underneath the worktop within easy reach of the executioners should 
they be needed during the execution. Stand "B" will not be used unless expressly 
ordered to be used by the team warden. The lethal chemicals will remain secure until the 
executioners arrive. No one other than the executioners will have access to the lethal 
chemicals, unless a stay is granted, in which case the execution team member who 
prepared the lethal chemicals will retrieve them from the locked room and dispose of 
them according to state and federal law. 

(h) A designated execution team member will prepare, using an aseptic technique, two (2) 
standard intravenous (IV) infusion sets, each consisting of a pre-filled, sterile plastic bag 
of normal saline for IV use (a solution of sodium chloride at 0.9% concentration) with 
an attached drip chamber, a long sterile tube fitted with a back check valve and a clamp 
to regulate the flow, a connector to attach to the access device, and an extension set 
fitted with a luer lock tip for a blood cannula to allow for the infusion of the lethal 
chemicals into the line. The extension set that will be used to infuse the lethal chemicals 
into the primary injection line will be clearly marked with a "I," and the additional 
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extension set that will be attached to the secondary injection line will be clearly marked 
with a "2." 

(i) The team warden will explain the lethal injection preparation procedure to the inmate 
and ensure the provision of any medical assistance or care deemed appropriate. The 
inmate will be offered and, if accepted, will be administered intramuscular injections of 
hydroxyzine, in appropriate dosages relative to weight, to ease anxiety. 

(j) Authorized media witnesses will be picked up at the designated media on-looker area 
located at New River Correctional Institution by two (2) designated Department of 
Corrections escort staff, transported to the main entrance of Florida State Prison as a 
group, cleared by security, and escorted to the population visiting park, where they will 
remain until being escorted to the witness room of the execution chamber by the 
designated escort staff. 

(k) The team warden will administer both a presumptive drug test ( oral swab method) and a 
presumptive alcohol test (breath analyzer) to each execution team member. A positive 
indication for the presence of alcohol or any chemical substance that may impair their 
normal faculties will disqualify that person from participating in the execution process. 
Upon the arrival of the executioners to perfonn their duties, the team warden will 
administer both a presumptive drug test (oral swab method) and a presumptive alcohol 
test (breath analyzer) to each executioner. A positive indication for the presence of 
alcohol or any chemical substance that may impair their nonnal faculties will disqualify 
that person from participating in the execution process. If one or both of the 
executioners is disqualified, the team warden will continue to select and test as many 
additional executioners as is necessary to ensure the presence of two qualified 
executioners at the execution. 

( 10) Approximately Thirty (30) Minutes Prior to Execution: 

(a) A designated execution team member will establish telephone communication with the 
Office of the Governor on behalf of the team warden. The team warden will 
communicate with the Office of the Governor to determine whether any cause for delay 
exists. The phone line will remain open to the Office of the Governor during the entire 
execution procedure. The team member will use this open line to report the ongoing 
activities of the execution team and other personnel to the Office of the Governor. 

(b) When the team warden detern1ines that no cause for delay remains, a designated 
member of the execution team will escort the two (2) executioners into the executioner's 
room, where they will remain until the execution process is complete. 

( c) The team warden will read the Warrant of Execution to the inmate. The inmate may 
waive the reading of the warrant. 

( d) Designated members of the execution team will apply wrist restraints to the inmate and 
escort him/her from his cell to the execution chamber. 

( e) Designated members of the execution team will assist the inmate, if necessary, 111 

positioning himself/herself onto the execution gurney in the execution chamber. 

(f) Designated members of the execution team will secure the restraining straps. 
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(g) One or more designated members of the execution team will attach the leads to two (2) 
heart monitors to the inmate's chest, ensuring that the monitors are operational both 
before and after the chest restraints are secured. 

(h) Unless the team warden has previously determined to gain venous access through a 
central line, a designated team member will insert one intravenous (IV) line into each 
am1 at the medial aspect of the antecubital fossa of the inmate and ensure that the saline 
drip is flowing freely. The team member will designate one IV line as the primary line 
and clearly identify it with the number "l ." The team member will designate the other 
line as the secondary line and clearly identify it with the number "2." If venous access 
cannot be achieved in either or both of the anns, access will be secured at other 
appropriate sites until peripheral venous access is achieved at two separate locations, 
one identified as the primary injection site and the other identified as the secondary 
injection site. 

(i) If peripheral venous access cannot be achieved, a designated team member will perfonn 
a central venous line placement, with or without a venous cut-down (wherein a vein is 
exposed surgically and a cannula is inserted), at one or more sites deemed appropriate 
by that team member. If two sites are accessed, each line will be identified with a "l" or 
a "2," depending on their identification as the primary and secondary lines. 

U) One or more designated members of the execution team will remove, one at a time, from 
the pole attached to the gurney, the two (2) saline bags and pass the bags, along with the 
extension sets attached to lines labeled "I'' and "2," through a small opening into the 
executioner's room, where a team member will hang the bags on separate hooks inside 
the room. The designated team member(s) will ensure that the tubing from the IV 
insertion points to the bags has not been compromised and that the saline drip is flowing 
freely. The team member will be responsible for continuously monitoring the viability 
of the IV 1 ines prior to and during the administration of the execution. 

( 11) Approximately Fifteen (15) Minutes Prior to Execution: 

(a) Official witnesses will be secured in the witness room of the execution chamber by two 
designated Department of Corrections escort staff. 

(b) Authorized media witnesses will be secured in the witness room of the execution 
chamber. 

( c) The only persons authorized in the witness room are: twelve (12) official witnesses, 
including family members of the victim, four ( 4) alternate official witnesses, one ( 1) 
nurse or medical technician, twelve ( 12) authorized media representatives, one ( 1) 
representative from the Department's public affairs office, one (1) designated staff 
escort, and one ( 1) designated team member. Any exception must be approved by the 
institutional warden. 

(d) The institutional warden may deny access to the institution to any v1s1tor, official 
witness or other person he or she deems a risk to the security of the institution. In the 
event there is reasonable suspicion that an individual may initiate or attempt to initiate a 
violent or disruptive act prior to, during, or following an execution, that person will not 
be pem1itted to witness the execution and will be escorted off the prison grounds 
immediately. 
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( e) The execution chamber will be secured. Only the team warden, one (I) additional 
execution team member and one (I) FDLE monitor shall be allowed in the chamber 
during the administration of the execution. Any exceptions or contingencies must be 
approved by the team warden. 

(f) The executioner's room will be secured. Only the executioners, the team member 
reporting actions in the executioner's room to the warden, the team member reporting 
actions to the Office of the Governor, the team member observing the heart monitors, 
the team member maintaining the checklists, and the FDLE agent assigned to the 
executioner's room shall be allowed in the executioner's room. Any exception must be 
approved by the team warden. 

( 12) Administration of Execution: 

(a) An execution team member will open the covering to the witness gallery window. The 
team warden will use the open telephone line to determine from the Governor whether 
there has been a stay of execution. If the team warden receives a negative response, s/he 
will then proceed with the execution. 

(b) An execution team member will tum on the PA system. The team warden will permit 
the inmate to make an oral statement, which will be broadcast into the witness gallery 
over the PA system. At the conclusion of the inmate's statement, or if the inmate 
declines to make a statement, the team warden will announce that the execution process 
has begun. A designated member of the execution team will tum off the PA system. 

( c) In the presence of the secondary executioner and within sight of one ( 1) or more 
execution team members and one ( 1) of the FDLE monitors, the primary executioner 
will administer the lethal chemicals in the following manner: 

(I) The executioner will remove from the stand on the worktop the syringe labeled 
number one (I), which contains one hundred milligrams ( I 00mg) of etomidate 
injection, place the blunt cannula into the open port of the IV extension set 
connected to the primary line and push the entire contents of that syringe into the 
IV port at a rate that meets the injection resistance of the cannula. When the 
syringe is depleted, s/he will hand the empty syringe to the secondary 
executioner for safe disposal. 

(2) The executioner will remove from the stand on the worktop the syringe labeled 
number two (2), which contains one hundred milligrams ( 100mg) of etomidate 
injection, place the blunt cannula into the open port of the IV extension set 
connected to the primary line and push the entire contents of that syringe into the 
IV port at a rate that meets the injection resistance of the cannula. When the 
syringe is depleted, s/he will hand the empty syringe to the secondary 
executioner for safe disposal. 

(3) The executioner will remove from the stand on the worktop the syringe labeled 
number three (3 ), which contains twenty milliliters (20ml) of saline solution, 
place the blunt cannula into the open port of the IV extension set connected to the 
primary line, and push the entire contents of that syringe into the IV port at a rate 
that meets the injection resistance of the cannula. When the syringe is depleted, 
s/he will hand the empty syringe to the secondary executioner for safe disposal. 
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( 4) At this point, the team warden will assess whether the inmate is unconscious. 
The team warden must detennine, after consultation, that the inmate is indeed 
unconscious. If the inmate is unconscious and the team warden orders the 
executioners to continue, the executioners shall proceed to step (12)( c )( 6 ). 

(5) In the event that the inmate is not unconscious, the team warden shall signal that 
the execution process is suspended and note the time and order the window 
covering to the witness gallery to be closed. The execution team shall assess the 
viability of the secondary access site. If the secondary access site is deemed 
viable, then the team member shall designate this site as the new primary access 
site. If the secondary access site is compromised, a designated execution team 
member will secure peripheral venous access at another appropriate site or will 
perfonn a central venous line placement, with or without a venous cut-down, at 
one or more sites deemed appropriate by that team member. Once the team 
warden is assured that the team has secured a viable access site, the team warden 
shall order the drapes to be opened and signal that the execution process will 
resume. The executioners will then be directed to initiate the administration of 
lethal chemicals from stand "B" into the newly established primary line, starting 
with the syringes of etomidate injection, labeled one (1) and two (2) and the first 
syringe of saline. The executioners will continue to use the remaining chemicals 
from stand "B'' throughout the execution at the direction of team warden. The 
team warden will then again proceed to step (12)(c)(4) and assess whether the 
inmate is unconscious. 

( 6) The executioner will remove from the stand on the worktop the syringe labeled 
number four (4), which contains five hundred milligrams (500mg) of rocuronium 
bromide injection, place the blunt cannula into the open port of the IV extension 
set connected to the primary line, and push the entire contents of that syringe into 
the IV port at a rate that meets the injection resistance of the cannula. When the 
syringe is depleted, s/he will hand the empty syringe to the secondary 
executioner for safe disposal. 

(7) The executioner will remove from the stand on the worktop the syringe labeled 
number five (5), which contains five hundred milligrams (500mg) ofrocuronium 
bromide injection, place the blunt cannula into the open port of the IV extension 
set connected to the primary line, and push the entire contents of that syringe into 
the IV port at a rate that meets the injection resistance of the cannula. When the 
syringe is depleted, s/he will hand the empty syringe to the secondary 
executioner for safe disposal. 

(8) The executioner will remove from the stand on the worktop the syringe labeled 
number six (6), which contains twenty milliliters (20ml) of saline solution, place 
the blunt cannula into the open port of the IV extension set connected to the 
primary line, and push the entire contents of that syringe into the IV port at a rate 
that meets the injection resistance of the cannula. When the syringe is depleted, 
s/he will hand the empty syringe to the secondary executioner for safe disposal. 

(9) The executioner will remove from the stand on the worktop the syringe labeled 
number seven (7), which contains one hundred twenty milliequivalents ( 120mEq) 
of potassium acetate injection, place the blunt cannula into the open port of the 
IV extension set connected to the primary line, and push the entire contents of 
that syringe into the IV port at a rate that meets the injection resistance of the 
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cannula. When the syringe is depleted, s/he will hand the empty syringe to the 
secondary executioner for safe disposal. 

( I 0) The executioner will remove from the stand on the worktop the syringe labeled 
number eight (8), which contains one hundred twenty milliequivalents (l 20mEq) 
of potassium acetate injection, place the blunt cannula into the open port of the 
IV extension set connected to the primary line, and push the entire contents of 
that syringe into the IV port at a rate that meets the injection resistance of the 
cannula. When the syringe is depleted, s/he will hand the empty syringe to the 
secondary executioner for safe disposal. 

( 11) The primary executioner shall at all times administer the lethal injection 
chemicals. Only if the primary executioner becomes incapacitated shall the 
secondary executioner administer the lethal chemicals. At no time shall more 
than one (I) executioner inject any lethal chemicals to complete the execution. 

(d) If at any time during the administration of the lethal chemicals the primary venous 
access becomes compromised, the team warden shall order the execution process 
stopped and order the window covering to the witness gallery to be closed. The 
execution team shall assess the primary access site and assess the viability of the 
secondary access site and take appropriate remedial action at the access site, if 
necessary. If neither access site is viable, a designated execution team member will 
secure peripheral venous access at another appropriate site or will perform a central 
venous line placement, with or without a venous cut-down, at one or more sites deemed 
appropriate by that team member. Once the team warden is assured that the execution 
team has secured a viable access site, the warden shall order the drapes to be opened and 
direct that the execution process will resume using the newly established primary line. 
The executioners will be directed to initiate the administration of lethal chemicals from 
stand "B" into the IV set attached to the newly established primary line, starting with the 
syringes of etomidate injection, labeled one (I) and two (2) and the first syringe of 
saline, labeled number three (3 ). The team warden will then proceed to step (12)( c )( 4 ), 
as described above. 

( e) Throughout the execution process, one (I) or more designated execution team members 
will observe the heart monitors. If the heart monitors reflect a flat line reading during or 
following the complete administration of the lethal chemicals, a physician will examine 
the inmate to detem1ine whether there is complete cessation of respiration and heartbeat. 

(f) Once the inmate is pronounced dead by the physician, a designated member of the 
execution team will record the time of death on the appropriate lethal injection 
procedures checklist. 

(g) The team warden will notify the Governor via the open phone line that the sentence has 
been carried out and the time of death. 

(h) A designated execution team member will tum on the PA system. The team warden 
shall make the following announcement to the witnesses in the gallery: "The sentence of 
the State of Florida vs. [Inmate Name] has been carried out at [time of day]." 

(i) The designated team member will close the window covering to the witness gallery. 
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(j) The designated Department of Corrections escort staff will escort all witnesses, all of the 
media pool and any other individuals who are not members of the execution team from 
the witness room and the execution chamber. 

( 13) Immediate Post-Execution Procedures: 

(a) Designated execution team members will dispose of the equipment and any remaining 
chemicals as required by state and federal law. 

(b) The institutional warden will coordinate the entry of hearse attendants for recovery of 
the inmate's body. 

(c) The inmate's body will be removed from the execution table by hearse attendants under 
the supervision of the designated team member. 

(d) The institutional warden, or his/her designee, will obtain a certification of death from the 
physician and will deliver the certification to the hearse attendants prior to their 
departure. 

( e) The inmate's body will be transported by the hearse attendants to the medical 
examiner's office in Alachua County for an autopsy. 

(f) The team warden shall conduct a brief debriefing interview with every execution team 
member and the executioners, documenting any exceptional circumstances that arose 
during the execution. Subsequent debriefings will take place, as appropriate. 

(14) Follow-Up Procedures: 

(a) The institutional warden will forward the Warrant of Execution and a signed statement 
of the execution to the Secretary of State. 

(b) The institutional warden will file an attested copy of the Warrant of Execution and a 
signed statement of the execution with the clerk of the court that imposed the sentence. 

(c) The institutional warden, or his/her designee, will advise central office records by e-mail 
of the inmate's name and the date and time of death by execution. 

(15) Periodic Review and Certificate from Secretary: There will be a review of the lethal 
injection procedure by the Secretary of the Florida Department of Corrections, at a minimum 
of once every two years, or more frequently as needed. The review will take into 
consideration the available medical literature, legal jurisprudence, and the protocols and 
experience from other jurisdictions. The Secretary of the Department of Corrections shall, 
upon completion of this review, certify to the Governor of the State of Florida confirming 
that the Department is adequately prepared to carry out executions by lethal injection. The 
Secretary will confinn with the team warden that the execution team satisfies current 
licensure and certification and all team members and executioners meet all training and 
qualifications requirements as detailed in these procedures. A copy of the certification shall 
be provided to the Attorney General and the institutional warden shall provide a copy to a 
condemned inmate and counsel for the inmate after a warrant is signed. 

The certification shall read: 
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As Secretary of the Florida Department of Corrections, I have reviewed the Department's 
Execution by Lethal Injection Procedures to ensure proper implementation of the 
Department's statutory duties under Chapter 922, Florida Statutes. The procedure has been 
reviewed and is compatible with evolving standards of decency that mark the progress of a 
maturing society, the concepts of the dignity of man, and advances in science, research, 
pharmacology, and technology. The process will not involve unnecessary lingering or the 
unnecessary or wanton infliction of pain and suffering. The foremost objective of the lethal 
injection process is a humane and dignified death. Additional guiding principles of the 
lethal injection process are that it should not be of long duration, and that while the entire 
process of execution should be transparent, the concerns and emotions of all those involved 
must be addressed. 

I hereby certify that the Department is prepared to administer an execution by lethal 
injection and has the necessary procedures, equipment, facilities, and personnel in place to 
do so. The Department has available the appropriate persons who meet the minimum 
qualifications under Florida Statutes and in addition have the education, training, or 
experience, including the necessary licensure or certification, required to perform the 
responsibilities or duties specified and to anticipate contingencies that might arise during the 
execution procedure. 

MAt?:rftll >J1/2 DATE 
SECRETARY 
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APPENDIX A 

SPIRITUAL ADVISOR EXECUTION AGREEMENT 

STA TE OF FLORIDA 

COUNTY OF 

BEFORE ME, the undersigned authority, appeared ___________ _ 
who, after being first duly sworn, deposes and states, under penalty of perjury: 

WHEREAS, the execution of , DC# , is currently set -------- ------

to occur at Florida State Prison on , 20_; and, 

WHEREAS, section 922.11, Fla. Stat., states that ministers of religion requested by an 

inmate may be present at an inmate's execution. 

NOW, THEREFORE, I, ___________ , a person of full age and 

majority, and citizen of the State of Florida, hereby agree to the following conditions precedent 

to be a witness to the execution of a sentence of death at Florida State Prison, Starke, Florida. 

1. I acknowledge that my service as a spiritual advisor will require approval from the 

warden of Florida State Prison and will be contingent upon a criminal background check, 

personal interview(s) and other review procedures described in rules 33-601.713-.736 and 

33-602.232, Florida Administrative Code, or as otherwise deemed necessary by the 

warden. 

2. I consent to searches deemed necessary by the security staff at Florida State Prison to be 

conducted in accordance with Department of Corrections' policies. 

3. I agree to comply with all rules and policies of the Department of Corrections and to 

comply with all lawful directives from staff while I am at Florida State Prison. 

4. I agree to conduct myself in a professional manner and to refrain from causing any 

disturbance, unrest or unlawful resistance while on the grounds of Florida State Prison. 

acknowledge that the Warden is authorized to take immediate action to protect the 

security of the institution, including placing restrictions on my activities; removing me 

from the facility; denying me future entry; confiscating any department-provided IDs; 
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requiring orientation or training; conducting random search procedures and any other 

such measures necessary to preserve the security and order of the institution. 

5. I agree not to attempt to bring into the secure perimeter any photographic, audio or video 

recording equipment. I agree that I will not record or photograph any activities while 

present in the witness area, execution chamber or other areas accessible when visiting the 

inmate. 

6. I certify by signature hereon that I am not related, by blood or by marriage, to either the 

condemned offender or the victim(s) of the offender's crime(s). 

7. I acknowledge that violation of state law or of Department of Corrections' rules and 

policies may result in termination of any visit, pennanent disqualification from serving as 

a post-warrant phase spiritual advisor and/or criminal prosecution as applicable. 

I have read the above agreement, understand it, and have signed it on this date, 

______________ ,20 __ 

FURTHER AFFIANT SA YETH NAUGHT. 

Dated: 

Signature of Affiant: 

Printed Name: 

STATE OF ---------------

COUNTY OF --------------

Sworn to or affirmed and signed before me on this_ day of _________ , 20_ 

by (name of affiant) ____________ , who is personally known to me or who has 

produced , as identification and who did take an oath. ----------

NOTARY PUBLIC, STATE OF 

2 
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Filing# 165421133 E-Filed 01/25/2023 11: 14:01 AM 

IN THE CIRCUIT COURT 
OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

EXECUTION SCHEDULED FOR 
FEBRUARY 23, 2023, at 6:00 p.m. 

PROCEEDINGS IN TRIAL COURT MUST BE COMPLETED 
BY TUESDAY, FEBRUARY 7, 2023, at 3:00 p.m. 

STATE OF FLORIDA, 

Plaintiff, 

v. 

DONALD DAVID DILLBECK 

Defendant. 

___________ / 

CASE NO. 1990-CF-2795 
ACTIVE CAPITAL CASE 

FACTS OF THE CRIME AND PROCEDURAL HISTORY 

On Monday, January 23, 2023, the Florida Supreme Court issued an 

scheduling order in this capital case with an active death warrant ordering that 

all proceedings in the state trial court be completed by Tuesday, February 7, 2023, 

at 3:00 p.m .. The State provides this full procedural history of this capital case, 

as well as of the litigation in prior murder conviction used as an aggravating 

circumstances in this case, for the benefit of the court. 

Facts of the crimes 

In March of 1979, in Indiana, Dillbeck broke into a Chevolet Blazer parked 
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in a driveway to steal the CB radio. (T. XV 2275, T. XVI 2574). When the owner 

of the Blazer, Mr. Reeder, came out of his house and attempted to stop Dillbeck, 

Dillbeck stabbed the victim in the heart. (T. XVI 2581). Knowing that the police 

were looking for him, Dillbeck stole a car and fled to Florida. (T. XV 2276). On 

April 11, 1979, in a park in Ft. Myers Beach, Lee County Deputy Sheriff Hall 

approached Dillbeck, who was sitting in the stolen car. When the deputy 

attempted to search Dillbeck, Dillbeck hit the deputy and ran away. (T. XV 2276-

78). The deputy pursued and tackled Dillbeck. During the struggle, Dillbeck stole 

the deputy's gun and shot the deputy twice - once in the face and once in the 

back - killing the deputy with his own gun. (T. XV 2278, 2195). Dillbeck, who 

was 15 years old at the time of the murder, entered a plea to the first-degree 

murder of the deputy and, on June 6, 1979, was sentenced to life with parole. (T. 

XIV 2190-91, 2188). 

Over a decade later, on June 22, 1990, Dillbeck was on a prison work-detail 

catering an event in Quincy, Florida. He fled and walked for two days to 

Tallahassee, Florida. Once in Tallahassee, on June 24, 1990, Dillbeck bought a 

paring knife at Publix on his way to the Tallahassee Mall. (T. XIII 1989-1990). 

Dillbeck had forgotten how to drive during the years he spent in prison, so, he 

intended to steal a car at the Mall and to kidnap the owner of the car at knife 

point to force the owner to drive him to Orlando to further his escape. (T. XIII 

1991). Dillbeck knew a former prison inmate who had moved near Orlando after 

being released. Dillbeck v. State, 643 So. 2d 1027, 1030, n.5 (Fla. 1994). Dillbeck 
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approached the victim, Faye Vann, who was sitting in her late model car, while 

her children were shopping because she looked like an easy victim, according to 

Dillbeck's own trial testimony. (T. XIII 2001). When she refused to drive, pulled 

his hair, bit his hand, and honked the horn of her car, Dillbeck stabbed her 

repeatedly with the knife. Dillbeck stabbed her 20 or 25 times. (T. XIII 1991-92). 

Dillbeck stabbing her resulted in her suffering a severed windpipe causing the 

victim to actually drown in her own blood. The mall's security guards then chased 

him. The police caught Dillbeck shortly thereafter a mile or two from the Mall 

across Monroe Street. Dillbeck's fingerprint in the victim's blood was found on the 

inside of the victim's car on the driver's side window. (T. XII 1865, 1869). 

Trial 

Dillbeck was charged with first-degree murder, armed robbery, and armed 

burglary. Dillbeck was represented at trial by Chief Assistant Public Defender 

Randy Murrell. Judge Steinmeyer presided at the 1991 trial and at the 2002 state 

evidentiary hearing. Dillbeck testified at the guilt phase. (T. XIII). He testified that 

he did not think the victim would put up a fight and admitted to stabbing her 

repeatedly. (T. XIII 2001, 1981, 1991-92, 2002-03). On February 26, 1991, the 

jury convicted Dillbeck on all three counts. 

Penalty phase 

During opening statement of penalty phase, the prosecutor told the jury 
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that Dillbeck had previously pled to first degree murder while discussing under 

sentence of imprisonment and the prior capital felony aggravators. (T. XIV 2168). 

During opening statement of penalty phase, defense trial counsel, Assistant Public 

Defender Randy Murrell, referred to the stabbing in Indiana. (T. XIV 2171-2172). 

Defense counsel explained to the penalty phase jury that Dillbeck was running 

from authorities due to the stabbing when he shot the deputy. (T. XIV 2172-2173). 

Trial counsel noted that Dill beck would testify that the murder of the deputy, like 

the murder in Tallahassee, happened spontaneously. Trial counsel argued that 

Dillbeck was a good inmate while acknowledging an escape attempt and an inmate 

stabbing which he suggested was self defense. (T. XIV 2174). Trial counsel 

suggested the reason for these senseless acts was Fetal Alcohol Syndrome. 

The State introduced the testimony of the prosecutor who prosecuted the 

first-degree murder case where Dillbeck had shot the deputy sheriff with the 

deputy's own gun in 1979. (T. XIV 2186-2206). The State introduced a certified 

copy of the judgment and sentence. (T. XIV 2188). The State also introduced a 

transcript of the plea colloquy. (T. XIV 2190-2191). Dillbeck murdered Deputy 

Sheriff Lynn Hall by shooting him twice, once in the face and once in the back, 

with the deputy's own gun. (T. XIV 2195). The State rested. (T. 2244) 

Dillbeck testified three times during penalty phase. (T. XV 2272-2306; 

2333-2334; T. XVI 2506-07). Dillbeck testified that he stabbed a man in the chest 

in Indiana. Dillbeck broke into a car to steal a CB. Dillbeck testified he stabbed 

the owner of the car. (T. XV 2275). Dillbeck explained he stabbed the car owner 
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to get away after the owner threatened him. (T. XV 2275). He knew that the police 

were looking for him. (T. XV 2276). He ran away to Ft. Myers, Florida by stealing 

a car. Dillbeck testified that he killed the deputy after the deputy placed him 

under arrest for possession of a hash pipe and marijuana. Dillbeck told the jury 

that when the deputy started searching him against his car, Dillbeck hit him "in 

his nuts and took off running." When the deputy pursued him and tackled him, 

Dillbeck took the deputy's gun and shot the deputy twice. (T. XV 2278). Dillbeck 

testified to being raped while in Sumter Correctional Institution. (T. XV 2280). 

Dillbeck also testified that he was given psychological testing by DOC but no 

medication. (T. XVI 2506-2507). Dillbeck was also given drug counseling. 

Dr. Berland, a board certified forensic pathologist, testified for the defense. 

(T. XV 2336). Dr. Berland administered the MMPI and WAIS IQ tests. (T. XV 

2345). Dillbeck's IQ was 98 to 100 which is average. (T. XV 2406). The mental 

health expert took a social history from Dillbeck. (T. XV 2378-2379). He testified 

that Dillbeck had a mild psychotic disturbance. (T. XV 2388). He testified that 

Dillbeck murdered the victim while "overwhelmed with panic" and that the 

stabbing was "nearly a reflex kind of reaction." (T. XV 2390). Dr. Berland testified 

that Dillbeck's "explosive kind of response" was a result of Dillbeck's mental 

illness. (T. XV 2393). The prosecutor, during cross-examination, raised the 

Indiana stabbing. (T. XV 2399). The expert admitted that if Dillbeck had to open 

the knife before stabbing the Indiana victim, it suggested Dillbeck thought about 

it. (T. XV 2400). Dr. Berland testified that neither statutory mental mitigator 

-5-



45

applied but that Dillbeck was, definitely and significantly, impaired. (T. XV 

2407-2408,2411-2412). 

Defense counsel then presented a classification officer at Quincy Vocational 

to testify for the defense. (T. XV 2418). The classification officer testified that 

Dillbeck had two, possibly three, disciplinary reports, which was "very good" and 

remarkable. (T. XV 2419-2420). On cross, the classification officer testified that 

Dillbeck had a felony conviction for an attempted escape while in prison. (T. XV 

2420-2421). 

A sergeant at Quincy Vocational also testified for the defense. (T. XV 2423). 

The sergeant testified the Dillbeck was a good inmate; he never had a problem 

with him and that Dillbeck would do whatever he was asked to do. (T. XV 2424). 

Defense trial counsel presented Dr. Woods, a neuropsychologist, who was 

a professor at Bowman Gray School of Medicine. (T. XV 2429). Dr. Woods was an 

expert in developmental disorders. (T. XV 2432-2433). He examined Dillbeck and 

concluded that he suffers from a disorder that resembles schizophrenia referred 

to as schizotypal personality disorder. (T. XV 2433-2434). He administered half 

a dozen tests to Dillbeck who scored very poorly. (T. XV 2436, 2439, 2444). 

Dillbeck's test results were consistent with a person who suffers from Fetal 

Alcohol Syndrome but this was not his area of expertise. (T. XV 2446). Dr. Woods 

testifed that Dillbeck does not process effectively interpersonal or social 

information. (T. XV 2452). Dillbeck is vulnerable to true psychotic episodes, 

during which he can completely blow up and become "totally crazy." (T. XV 2453). 
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The two disorders interact making each individual disorder worse. (T. XV 2453). 

Dr. Woods referred to a psychological assessment from DOC which said "pretty 

much the same thing" and which defense counsel introduced. (T. XV 2454). Dr. 

Wood discussed the murder with Dillbeck and Dillbeck's description of the 

murder, while "almost unspeakably cold", was predictable with a person with this 

type of disorder. (T. XV 2455-2456). Dr. Woods testified that Dillbeck was under 

the influence of an extreme mental disturbance. (T. XV 2463-2464). Dr. Woods 

also testified that Dillbeck's capacity to conform his conduct to the requirements 

of the law was substantially impaired. (T. XV 2464). Dr. Wood analogized 

Dillbeck's condition to a car whose brakes don't work. (T. XV 2465). The 

prosecutor cross-examined Dr. Woods about the Indiana stabbing. (T. XV 

2469-2471). Dillbeck had described the Indiana stabbing to the expert. (T. XV 

2469). Dillbeck lost control and was determined to get out of the situation at any 

cost. (T. XV 24 70). 

Defense counsel also presented the testimony of Dr. Thomas, a geneticist, 

via videotape, who testified regarding Fetal Alcohol Syndrome. (T. XV 2492-2493). 

Defense trial counsel then presented the testimony of Lt. Black of the Leon 

County Jail who testified that there were no formal complaints against Dillbeck 

while he was incarcerated there. (T. XVI 2500). There would have been such 

reports if Dillbeck caused discipline problems. (T. XVI 2501). Trial counsel 

introduced Dillbeck's final report from Sumter Correctional Institution. (T. XVI 

2503-2504). Defense counsel also introduced Dillbeck's progress reports from 
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DOC from 1979 through 1989. (T. XVI 2504). Defense counsel also introduced a 

disciplinary report dated August 19, 1984. (T. XVI 2504). 

Defense counsel presented that testimony of Mr. Zerniak who was a security 

administrator with DOC. (T. XVI 2511). He generates reports on assaults on 

officers by inmates and assaults on inmates by other inmates. (T. XVI 2513). 

Defense counsel additionally introduced a report from 1980-1981 which showed 

that Sumter had the second highest assault rate of prisons in Florida. (T. XVI 

2513-2514,2519). From 1979 through 1983, Sumter had the highest inmate 

upon inmate assault rates in the state. (T. XVI 2518). 

Defense counsel Murrell then presented the testimony of Mr. Welch who was 

an administrator with DOC. (T. XVI 2520). Administrator Welch generated 

progress reports on inmates. (T. XVI 2520). The report on Dillbeck from December 

1979 stated that Dillbeck was "a good influence on other inmates." (T. XVI 2521). 

It noted that Dillbeck had a clean disciplinary record. (T. XVI 2521). He explained 

the numerous minor infractions that would lead to a disciplinary report. (T. XVI 

2522-2523). One of the progress reports noted the Dillbeckwas a good worker and 

"displayed very good behavior" and a "very good attitude." (T. XVI 2524). Another 

progress report noted Dillbeck's good attitude toward his counselor and that he 

got along well with other inmates. (T. XVI 2525). Another noted that he was 

"exceptionally well-behaved" with respect for authority. (T. XVI 2526). Another 

report stated that Dillbeck was an outstanding orderly. (T. XVI 2528). There was 

an administrative confinement due to an escape attempt in 1982. (T. XVI 
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2530-2531). Dillbeckwas also rated outstanding in his work at the law library. (T. 

XVI 2532,2533). There was a disciplinary report on August 19, 1984. (T. XVI 

2533). There was a second disciplinary report on March 18, 1985. (T. XVI 2535). 

The second DR was for intoxication. (T. XVI 2535). One of the reports noted his 

one year consecutive sentence for an attempted escape conviction. (T. XVI 

2536-2537). Dillbeck's housekeeping work was also rated outstanding. (T. XVI 

2537,2538,2539). 

The defense rested. (T. XVI 2561). 

In rebuttal, the State sought to introduce a videotape deposition of the 

victim of the Indiana stabbing. (T. XVI 2509). Defense trial counsel Chief A.P.D. 

Murrell objected, admitting that "I suppose that some of it might be admissible," 

but argued that the nature of the victim's injuries were not relevant or admissible. 

(T. XVI 2509). Defense trial counsel pointed out that the Indiana stabbing was not 

a proper aggravator and its only relevance was to Dillbeck's behavior during the 

murder of the deputy. The trial court overruled the objection. The prosecutor 

noted that defense counsel had presented mental health experts to testify as to 

Dillbeck's impulsiveness and lack of control. The prosecutor noted that the 

experts introduced the Indiana incident and he just wanted to present it fully so 

the jury could evaluate the experts' testimony. (T. XVI 2510). The prosecutor 

explained that he was introducing it in rebuttal to "all those hours of psychiatric 

and psychological testimony we heard yesterday." (T. XVI 2510). The trial court 

noted that the stabbing was also relevant to the credibility ofDillbeck's testimony. 
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(T. XVI 2510). The trial court ruled the video was properly admitted in rebuttal to 

the defense case. (T. XVI 2511). The trial court ruled the videotape testimony of 

the victim of the Indiana stabbing was admissible. (T. XVI 2511). Before the State 

played the videotape testimony of the victim of the Indiana stabbing in its rebuttal 

case, trial counsel renewed his objection. (T. XVI 2566). Trial counsel admitted 

that the video was relevant to why Dillbeck shot the deputy and that it rebutted 

the defense's position that the deputy's murder was a panic action. (T. XVI 2566). 

Trial counsel noted the State's position was that Dillbeck shot the deputy because 

he was trying to escape from the incarceration that would result from the Indiana 

stabbing if the deputy succeeding in arresting him, not as a result of panic. (T. XVI 

2566). The prosecutor explained that the defense's mental health experts had 

based their opinions on the defendant's version of the stabbing and the jury was 

entitled to hear the victim's version as well as the defendant's version. (T. XVI 

2568). The prosecutor noted that he was going to argue to the jury that the 

experts' diagnosis were based on incorrect facts regarding the Indiana stabbing 

provided by Dillbeck and therefore, the "diagnosis can't be correct." (T. XVI 2520). 

The prosecutor also noted that Dillbeck's testimony was that he stabbed the 

victim in the stomach but, in fact, Dillbeck stabbed the victim in the heart and 

therefore, it went to Dillbeck's credibility. (T. XVI 2568). The trial court ruled that 

the fact of the stabbing was admissible but that the recuperation period was not. 

(T. XVI 2568-2569). 

The videotape of the testimony of the victim of the Indiana stabbing was 
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played for the jury. (T. XVI 2572). Trial counsel was present at the earlier 

videotaping. (T. XVI 2572). The victim of the stabbing, Mr. Reeder, testified that 

the stabbing occurred in March of 1979. (T. XVI 2574). 1 That night, at 

approximately 9:00 pm, the victim, Mr. Reeder, was at home with his wife and 

friends. (T. XVI 2574). He went out to get some groceries out of his 1978 Chevy 

Blazer, and when he opened the truck's door, he noticed Dillbeck was in his truck. 

(T. XVI 2574). His truck was parked in the driveway in front of the garage door. 

(T. XVI 2576). He grabbed Dillbeck, who was "just a young boy," by the arm and 

was going to take Dillbeck into his house to give "him a good talking to." (T. XVI 

2576). He saw Dillbeck's right arm coming across into his body and looked down 

and there was blood gushing out of his chest. (T. XVI 2580). The victim did not 

actually see Dillbeck's knife. (T. XVI 2581). The left ventricle of the victim's heart 

was injured. (T. XVI 2581). 

In its rebuttal case, the State then called Dr. Harry McClaren, a forensic 

psychologist. (T. XVI 2582). Dr. Mcclaren testified about the "suitcase full of 

documents" he reviewed regarding Dillbeck including the videotape of the Indiana 

stabbing. (T. XVI 2588,2590). Dr. Mcclaren testified that he interviewed Dillbeck 

for approximately eight hours. (T. XVI 2591). Dr. McClaren administered several 

tests including the WAIS IQ test, the MMPI and the Bender-Gestalt test. (T. XVI 

2591). Dillbeck had an average IQ. (T. XVI 2591-2592). Dr. McClaren testified 

1 According to the police report, the stabbing occurred on March 30, 1979. 
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that he found no evidence of schizophrenia or related syndromes. (T. XVI 2593). 

Dr. McClaren diagnosed Dillbeck with anti-social personality disorder. (T. XVI 

2594). Dr. McClaren explained antisocial personality disorder. (T. XVI 

2594-1598). Dr. McClaren testified Dillbeck "absolutely" did not have schizoid 

personality disorder. (T. XVI 2599). Dr. Mcclaren testified Dillbeck did not suffer 

from lack of impulse control based on his lack of difficulties in controlling his 

behavior while incarcerated. (T. XVI 2600-2601). Dr. McClaren testified, based on 

his review of Dillbeck's prison records, that if Dillbeck suffered from impulse 

control there would have been many more disciplinary reports than the two 

reports there actually were. (T. XVI 2601-2602). Dr. McClaren testified that 

Dillbeck was engaged in purposeful, goal-oriented behavior during the murder of 

the instant victim including buying a knife and selecting a victim. (T. XVI 

2615-2618). Dr. McClaren testified that Dillbeck was able to appreciate the 

criminality of his conduct and was able to conform his conduct to the 

requirements of the law. (T. XVI 2619). On cross, Dr. McClaren admitted that his 

test result on the schizophrenia scale was even higher than Dr. Berland's result. 

(T. XVI 2624-2625). Dr. Mcclaren also admitted that Dillbeck has a degree of 

brain dysfunction. (T. XVI 2626). Dr. McClaren also admitted that there was a 

suggestion of organicity in the digit symbol test. (T. XVI 2627). 

The State rested. (T. XVI 2638). The trial court instructed the penalty phase 

jury that although you have heard evidence of other crimes committed by the 

defendant you may not consider these as aggravating circumstances. (T. XVII 
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2744). On March 1, 1991, the jury recommended a death sentence by vote of 

eight-to-four. 

The trial court found five aggravating circumstances: (1) under sentence of 

imprisonment; (2) previously convicted of another capital felony; (3) murder during 

the course of a robbery and burglary; (4) avoid arrest or effect escape; and (5) 

heinous, atrocious, or cruel (HAC). Dillbeck v. State, 643 So.2d 1027, 1028, n.1 

(Fla. 1994); Dillbeck v. State, 882 So.2d 969,970, n.3 (Fla. 2004). The trial court 

found one statutory mitigating circumstance which was that his capacity to 

conform his conduct to the requirements of the law was substantially impaired. 

Dillbeck, 882 So.2d at 970, n.4. The trial court refused to find the other statutory 

mental mitigator of extreme mental or emotional disturbance. The trial court 

found numerous nonstatutory mitigating circumstances: (1) abusive childhood; 

(2) fetal alcohol effect; (3) mental illness; (4) his mental illness is treatable; (5) 

imprisonment at an early age in a violent prison; (6) his good behavior as an 

inmate; (7) his loving family; and (8) remorse but gave all these mitigators little 

weight. Dillbeck, 643 So.2d at 1028, n.2; Dillbeck, 882 So.2d at 970, n.5. The trial 

court sentenced Dillbeck to two life with parole sentences for the robbery and 

burglary counts and to death for the first-degree murder of Faye Vann. 

Direct appeal 

Dillbeck appealed his convictions and death sentence to the Florida 

Supreme Court raising ten issues on appeal: (1) juror qualifications; (2) evidence 
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of specific intent; (3) requiring Dillbeck to submit to a psychological exam by the 

State's expert; (4) jury instruction on flight; (5) testimony of the State's mental 

health expert; (6) jury instruction on HAC; (7) the finding of HAC; (8) escape 

instruction; (9) proportionality; and (10) the allocating of the burden of proof in the 

penalty phase. Dillbeck v. State, 643 So.2d 1027, n.3 (Fla. 1994). The Florida 

Supreme Court affirmed the convictions and sentence. Id. at 1031. 

Dillbeck filed a petition for writ of certiorari in the United States Supreme 

Court which the High Court denied. Dillbeck v. Florida, 514 U.S. 1022 (1995). 

Dillbeck's convictions and sentences became final on March 20, 1995. 

Initial state postconviction proceedings 

On April 23, 1997, Dillbeck, represented by James C. Banks, filed an initial 

motion for post-conviction relief. On April 16, 2001, Dill beck, represented by 

Banks, filed an amended postconviction motion which raised eight claims 

including a claim of ineffectiveness for introducing the defendant's prior crimes 

during the penalty phase. (Vol. 3 485-531). The trial court held an evidentiary 

hearing on April 1, 2002. Dillbeck testified at the state evidentiary hearing. The 

State called defense trial counsel, Randy Murrell, to testify. (Evid. H Vol. 4 613). 

Trial defense counsel Murrell was now the federal public defender for the Northern 

District of Florida. (Evid. H Vol. 4 614). He had been an attorney since 1976 and 

most of that time he was an assistant public defender. (Evid. H Vol. 4 614). He 

was the chief of the felony division. (Evid. H Vol. 4 615). He had tried 19 
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first-degree murder cases. (Evid. H Vol. 4 615). He testified that probably most of 

those cases were capital cases where the State was seeking the death penalty. 

(Evid. H Vol. 4 615). Of those cases, this was the only case in which the death 

penalty was actually imposed. (Evid. H Vol. 4 616). He believes he tried his first 

capital case in 1978. (Evid. H Vol. 4 615). Chief A.P.D. Murrell testified he had 

attended several conferences on defending capital cases including the Life Over 

Death seminars. (Evid. H Vol. 4 616). 

The trial court denied the motion for postconviction relief in a written order 

stating "only that Dillbeck's motion was without grounds for relief and ... there 

would be no benefit from a further recitation of the facts or argument by this 

Court." Dillbeck v. State, 882 So. 2d 969, 971 (Fla. 2004) (quoting State v. Dillbeck, 

Case No. 90-2795-AF (Fla. 2d Cir. Ct. order filed Sept. 3, 2002)). 

First and second initial postconviction appeal and state habeas petition 

On appeal to the Florida Supreme Court, Dillbeck, represented by registry 

counsel George W. Blow II, raised five claims. The Florida Supreme Court 

addressed the claim that defense counsel was not per se ineffective for conceding 

guilt under Florida v. Nixon, 543 U.S. 175 (2004). Dillbeck, 882 So.2d at 971. The 

Florida Supreme Court rejected the ineffectiveness claim holding "as a matter of 

law, that Dillbeck is not entitled to relief under the Nixon line of cases." Id. at 976. 

But the Florida Supreme Court remanded to the trial court for a more detailed 

order regarding the other four postconviction claims. Id. at 972 (remanding the 
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case to the circuit court "to enter findings of fact and conclusions of law as to all 

the claims ... "). 

Following the remand for a more detailed order, Dillbeck raised five claims 

on appeal: (1) the trial court erred in adopting virtually verbatim the proposed 

findings of fact and conclusions of law submitted by the State; (2) his trial counsel 

was ineffective because he conceded the HAC aggravating factor; (3) his trial 

counsel was ineffective because he failed to conduct proper voir dire; (4) his trial 

counsel was ineffective because he failed to move for a change of venue; and (5) 

his trial counsel was ineffective because he introduced details of Dillbeck's 

previous criminal activity to the jury during the penalty phase. Dillbeck v. State, 

964 So.2d 95, 98 (Fla. 2007). The Florida Supreme Court found the claim 

regarding the trial court's adoption of the State's proposed order to be "without 

merit" and then rejected the four claims of ineffectiveness of trial counsel. Id. at 

98-106. The Florida Supreme Court affirmed the denial of postconviction relief. 

Dillbeck also filed a state habeas petition in his first postconviction appeal 

raising a claim that Florida's capital sentencing statute is unconstitutional under 

Ring v. Arizona, 536 U.S. 584 (2002). The Florida Supreme Court denied the Ring 

claim noting that "one of the aggravating circumstances found by the trial court 

in this case was Dillbeck's prior conviction of a violent felony, a factor which" 

under Apprendi v. New Jersey, 530 U.S. 466 (2000), and Ring "need not be found 

by the jury." Dillbeck, 882 So.2d at 976-77. The Florida Supreme Court denied 

the state habeas petition. 
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Successive state postconviction motions 

On March 28, 2014, Dillbeck, represented by registry counsel Baya 

Harrison, filed a first successive postconviction motion in the state trial court 

raising three claims: (1) a claim of ineffectiveness of trial counsel at the penalty 

phase for presenting mitigation of his lack of impulse control, model prisoner 

mitigation, and his prior bad acts that opened the door to damaging evidence; (2) 

a claim that the escape aggravating circumstance was improperly found because 

the State did not prove that the primary motive for the killing was witness 

elimination; and (3) a claim of newly discovered evidence based on new studies 

regarding the effects of juvenile incarceration in adult prisons. The State filed an 

answer. The trial court denied the first successive postconviction motion. 

On April 14, 2015, the Florida Supreme Court affirmed the denial of the first 

successive postconviction motion in an unpublished order. 2 The Florida Supreme 

Court found claims 1 and 2 to be procedurally barred and claim 3 to be both 

"untimely and without merit." 

On April 11, 2016, Dillbeck, represented by Baya Harrison, filed a second 

successive postconviction motion raising a claim based on Hurst v. Florida, 136 

S.Ct. 616 (2016), in the state trial court. On April 28, 2016, the State filed an 

2 The order is available online at: 
https: / / efactssc-public.flcourts.org/ casedocumen ts/ 2014 / 1306/2014-
1306_disposition_131521. pdf. 
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answer asserting both that Hurst did not apply retroactively to Dill beck because 

his conviction was final in 1995 and that there was no violation of the right 

to-a-jury-trial due to both the contemporaneous convictions in the guilt phase and 

the recidivist aggravators including the plea to the first-degree murder of Deputy 

Hall. On January 23, 201 7, Dill beck filed a "supplemental memorandum of law 

regarding the applicability of Hurst v. Florida and a motion to lift stay." The trial 

court then summarily denied Hurst relief. 

On January 24, 2018, the Florida Supreme Court affirmed the denial of the 

second successive motion. Dillbeck v. State, 234 So.3d 558 (Fla. 2018), cert. 

denied, Dillbeck v. Florida, 139 S.Ct. 162 (2018). The Florida Supreme Court 

explained that because Dillbeck's death sentence was final in 1995, neither Hurst 

v. Florida nor Hurstv. State, 202 So.3d 40 (Fla. 2016), applied retroactively to him. 

Dillbeck, 234 So.3d at 559 (citing Hitchcock v. State, 226 So.3d 216 (Fla. 2017)). 

Dillbeck then filed a petition for writ of certiorari in the United States 

Supreme Court regarding his Hurst claim. On October 1, 2018, the United States 

Supreme Court denied review. Dillbeck v. Florida, 139 S.Ct. 162 (2018) (No. 17-

9375). 

On May 9, 2019, Dillbeck, represented by Baya Harrison, filed a third 

successive postconviction motion raising a claim of newly discovered evidence of 

a diagnosis of Neurodevelopmental Disorder associated with Prenatal Alcohol 

Exposure (ND-PAE), in the state trial court. On May 30, 2019, the State filed an 

answer asserting the claim was untimely and would not result in a life sentence 
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at a new penalty phase. On January 28, 2020, the trial court denied the third 

successive postconviction motion as untimely. 

On September 3, 2020, the Florida Supreme Court affirmed the denial of the 

third successive postconviction motion. Dillbeck v. State, 304 So.3d 286 (Fla. 

2020) (SC20-178), cert. denied, Dillbeck v. Florida, 141 S.Ct. 2733 (2021). The 

Florida Supreme Court explained that for a claim of newly discovered evidence to 

be timely filed, the claim must be filed "within one year of the date upon which the 

claim became discoverable through due diligence." Dillbeck, 304 So.3d at 288 

(citing Jimenez v. State, 997 So.2d 1056, 1064 (Fla. 2008)). The Florida Supreme 

Court reasoned that because the new diagnosis of ND-PAE was "first recognized 

in the 2013 publication of the Diagnostic and Statistical Manual, Fifth Edition 

(DSM-5)," the new diagnosis "could have been discovered by the exercise of due 

diligence as early as 2013, when ND-PAE became a diagnosable condition." Id. at 

288. The Florida Supreme Court concluded that "Dillbeck and his counsel failed 

to exercise diligence by waiting until 2018 to pursue evaluation, testing, and a 

diagnosis of ND-PAE." Id. The Florida Supreme Court affirmed the trial court's 

dismissal of the newly discovered evidence claim as untimely. 

Dillbeck then filed a petition for writ of certiorari in the United States 

Supreme Court regarding the claim based on the diagnosis of ND-PAE. On June 

7, 2021, the United States Supreme Court denied review. Dillbeck v. Florida, 141 

S.Ct. 2733 (2021) (No. 20-7665). 
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Federal habeas litigation 

On September 7, 2007, Dillbeck, represented by George Blow, filed a timely 

§ 2254 federal habeas petition in the federal district court. Dillbeck v. McNeil, 

4:07-CV-388 (N.D. Fla.). The petition raised six claims of ineffectiveness and a 

jury claim based on Ring v. Arizona, 536 U.S. 584 (2002). 3 The Secretary filed an 

answer to the petition. On December 28, 2007, Dillbeck, now represented by D. 

Todd Doss, filed an amended petition which included three new claims. 4 The 

Secretary filed a motion to dismiss the three new claims, asserting that, while the 

claims in the original petition were timely, the new claims in the amended petition 

were untimely relying on Mayle v. Felix, 545 U.S. 644 (2005). The district court 

granted the motion to dismiss the untimely claims. (Doc. #16). On January 29, 

2010, the district court denied habeas relief. Dillbeck v. McNeil, 2010 WL 419401 

(N.D. Fla. Jan. 29, 2010). Following a remand regarding equitable tolling of the 

3 The six claims of ineffectiveness were: (1) ineffectiveness for failing to move 
for change of venue; (2) ineffectiveness for failing to challenge jurors who had prior 
knowledge of the case during jury selection; (3) ineffectiveness for conceding guilt 
to the jury; (4) ineffectiveness for conceding the HAC aggravator; (5) ineffectiveness 
for introducing prior uncharged crimes; and (6) ineffectiveness for describing the 
defendant's conduct as "terrible." 

4 The three new claims were Ground II, a claim relating to two jurors based 
on Witherspoon v. fllinois, 391 U.S. 510 (1968); Ground V, an Eighth Amendment 
challenge to the jury instruction on HAC; and Ground VI, an Eighth Amendment 
challenge to the jury instruction that the State had to prove that aggravators 
outweighed mitigators which shifted the burden to show that life was the 
appropriate sentence to the defendant. 
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untimely claims, the district court also denied a certificate of appealability (COA). 

Dillbeck v. McNeil, 2010 WL 3958639 (N.D. Fla. Oct. 7, 2010). 

Dillbeck then sought a certificate of appealability (COA) from the Eleventh 

Circuit which was denied. Dillbeck v. McNeil, 10-11042-P (11th Cir.) 

Dillbeck filed a petition for writ of certiorari in the United States Supreme 

Court from the Eleventh Circuit's denial of a COA. On October 3, 2011, the 

United States Supreme Court denied review. Dillbeck v. Tucker, 565 U.S. 862 

(2011) (No. 10-11017). 

On February 11, 2016, the district court appointed the Capital Habeas Unit 

of the Federal Defender's Office of the Northern District of Florida (CHU-N), as 

substitute federal habeas counsel for Todd Doss. (Doc #38). 

Current warrant litigation 

On Monday, January 23, 2023, Governor Desantis signed a death warrant 

scheduling the execution for Thursday, February 23, 2023, at 6:00 p.m. 

Litigation in the prior murder conviction as an aggravator 

On April 27, 2018, in the non-capital case used as an aggravator, Dillbeck, 

represented by Roseanne Eckert, filed a 3.800(a) motion in the Lee County trial 

court based on Atwell v. State, 197 So.3d 1040 (Fla. 2016). State v. Dillbeck, 79-

335-CF (20th Jud. Cir. Lee Cty.). Dillbeck argued that his life with parole sentence 

for the murder of Deputy Hall violated the Eighth Amendment. Dillbeck was a 
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minor when he shot Deputy Hall twice with the deputy's own gun. 

The Florida Supreme Court in Atwell had expanded Miller v. Alabama, 567 

U.S. 460 (2012), which was limited to life without parole sentences for juveniles 

to include life with parole sentences for juveniles in Florida. The Florida Supreme 

Court, however, overruled Atwell in State v. Michel, 257 So.3d 3 (Fla. 2018), cert. 

denied, Michel v. Florida, 139 S.Ct. 1401 (2019), and Franklin v. State, 258 So.3d 

1239 (Fla. 2018), cert. denied, Franklin v. Florida, 139 S.Ct. 2646 (2019). 

Rehearing was denied in Michel on October 24, 2018, and rehearing was denied 

in Franklin on December 4, 2018. So, both case were final at the time Dillbeck's 

motion was ruled upon by the trial court. On January 14, 2019, the trial court 

denied Dillbeck a Miller resentencing. 

The Second District affirmed the denial of the 3.800(a) motion in a per 

curiam opinion on May 27, 2020, and issued the mandate on June 22, 2020. 

Dillbeck v. State, 296 So.3d 416 (Fla. 2d DCA 2020) (2D19-0765). Dillbeck did not 

appeal the Second District's decision to the Florida Supreme Court. 5 

5 Under the current law of Michel and Franklin, Dillbeck was not entitled 
to any Millerresentencing in the 1979 murder conviction. Furthermore, under the 
concurrent sentence doctrine and the logic of Earl v. State, 314 So.3d 1253 (Fla. 
2021), the sentence in the non-capital case does not matter in light of both the 
death sentence and the two life with parole sentences imposed in the capital case 
for crimes Dillbeck committed when he was an adult. Under the concurrent 
sentence doctrine, a defendant may not challenge a sentence when he is also 
serving an unchallenged sentence that is equal to, or greater than, the challenged 
sentence. The three other sentences in the capital cases render his sentence in the 
non-capital case the functional equivalent of moot. Indeed, Dillbeck may not even 
challenge his sentence in the non-capital case in light of his sentences in the 
capital case under the reasoning of Earl. Earl, 314 So.3d at 1255-56 (observing 
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On May 9, 2019, Dillbeck, now represented by represented by Marie-Louise 

Samuels Parmer, filed a rule 3.850 postconviction motion in the trial court. State 

v. Dillbeck, 79-335-CF (20th Jud. Cir. Lee Cty.). Dilleck asserted that his plea to 

the first-degree murder of Deputy Hall was involuntary due to the newly 

discovered evidence of a diagnosis of Neurodevelopmental Disorder Associated 

with Prenatal Alcohol Exposure (ND-PAE). The postconviction claim in the non

capital case challenging the conviction based on the same diagnosis of ND-PAE 

that Dillbeck had raised in the third successive postconviction motion in the 

capital case which the Florida Supreme Court had denied in Dillbeck v. State, 304 

So.3d 286 (Fla. 2020). The motion in the non-capital case was untimely, just like 

the Florida Supreme Court ruled the similar motion in the capital case was 

untimely. 

Furthermore, a diagnosis of ND-PAE does not render a plea involuntary. 

Nor can such a diagnosis be used as a defense because it is type of a diminished 

capacity defense which are not permitted under Florida law. 6 On September 16, 

that, even if Earl been granted the relief he requested, "his sentence would not 
have been changed by a single day" and therefore, he cannot show any harm or 
prejudice as required by § 924.05 l(l)(a), Florida Statutes, and § 924.051 (3), 
Florida Statutes, to appeal his sentence). Just as in Earl, Dillbeck will not spend 
one single extra day in prison as a result of his sentence in the non-capital case, 
due to his multiple equal or greater sentences in the capital case. 

6 Matthews v. State, 288 So.3d 1050, 1063 (Fla. 2019); Evans v. State, 946 
So.2d 1, 11 (Fla. 2006) (stating diminished capacity "is not a viable defense in 
Florida"); Hodges v. State, 885 So.2d 338, 352 n.8 (Fla. 2004) ("This Court has 
held on numerous occasions that evidence of an abnormal mental condition not 
constituting legal insanity is inadmissible"); Spencer v. State, 842 So.2d 52, 63 
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2020, the trial court ruled the claim in the successive motion in the non-capital 

case had been abandoned or waived because counsel for Dillbeck had not 

informed the trial court of the Second District's decision in the first appeal, as she 

had been directed to do by the trial court and warned that her failure to do so 

would amount to the motion being deemed abandoned. 

No appeal was taken to the Second District of that order and the time to 

appeal expired over two years ago. 

(Fla. 2003) (holding that evidence of defendant's disassociative state would not 
have been admissible during the guilt phase);Chestnut v. State, 538 So.2d 820 
(Fla. 1989) (stating evidence "of an abnormal mental condition not constituting 
legal insanity is inadmissible). 
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BAYA HARRISON III, P.O. Box 102, 736 Silver Lake Rd, Monticello, FL 32345, 
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Capital Habeas Unit of the Office of the Federal Public Defender of the Northern 
District of Florida, 227 N. Bronaugh Street, Suite 4200, Tallahassee, FL 33301; 
phone: (850) 942-8818; email: Linda_Mcdermott@fd.org this 25th day of 
January, 2023. 
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Filing# 165484565 E-Filed 01/25/2023 09:51:57 PM 

STATE OF FLORIDA, 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN 
AND FOR LEON COUNTY, 
FLORIDA 

CASE NO.: 90-CF-002795-A 

Plaintiff EMERGENCY MOTION, CAPITAL CASE, 
DEATH WARRANT SIGNED; EXECUTION 
SET FOR FEBRUARY 23, 2023 

v. 

DONALD DILLBECK, 

Defendant. 
I ----------

DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC RECORDS 

To: Jack Campbell, State Attorney 
Office of the State Attorney, 2nd Judicial Circuit 
Attn: Lori Abbey, Public Records Coordinator 
Leon County Courthouse 
301 South Monroe Street, Suite #475 
Tallahassee, Florida 32301 

The Defendant, DONALD DILLBECK, by and through undersigned counsel, hereby 

makes demand of JACK CAMPBELL, STATE ATTORNEY, 2ND JUDICIAL CIRCUIT for 

certain records set forth below under Fla. R. of Crim. P. 3.852(h)(3) for public records pertinent 

to this case. In support the Defendant states as follows: 

1. Mr. Dillbeck is under sentence of death. A death warrant was signed for Mr. 

Dill beck on January 23, 2023. His execution has been set for February 23, 2023. 

2. The public records requested are for any written or media (audio, video, and/or 

images) files, records, reports, letters, memoranda, notes, drafts and/or electronic mail in the 

possession or control of your agency pertaining to Donald Dill beck DOC#0686 l O that were 
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received or produced by your agency smce Mr. Dillbeck's previous request; and/or any 

documents that were, for any reason, not produced previously. 

3. Pursuant to rule 3.852 (h)(3), the Defendant requests that the records requested be 

copied, indexed and delivered to the records repository by your agency within IO days from the 

date of this request or that your agency file with the court an affidavit stating that no other 

records exist and that all public records have been produced previously. 

I HEREBY CERTIFY that true and correct copies of this demand have been furnished 

by electronic service to Assistant State Attorney Eddie Evans at evanse@leoncountyfl.gov, and 

Assistant Attorney General Charmaine Millsaps at Charmaine.millsaps@myfloridalegal.com this 

day 25th day of January, 2023. 

/s/ Baya Harrison 
BAY A HARRISON 
Fla. Bar No. 99568 
BA YAM. HARRISON, P.A. 
736 Silver Lake Rd 
Monticello, FL 32344-4914 
bayalaw@aol.com 
(850) 997-8469 

COUNSEL FOR MR. DILLBECK 
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filirtg'# 165484565 E-Filed 01/25/2023 09:51:57 PM 

STATE OF FLORIDA, 

Plaintiff 

v. 

DONALD DILLBECK, 

Defendant. 
I ---------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN 
AND FOR LEON COUNTY, 
FLORIDA 

CASE NO.: 90-CF-002795-A 

EMERGENCY MOTION, CAPITAL CASE, 
DEATH WARRANT SIGNED; EXECUTION 
SET FOR FEBRUARY 23, 2023 

DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC RECORDS 

To: Custodian of Records 
Quincy Police Department 
121 E Jefferson St 
Quincy, FL 32351 

The Defendant, DONALD DILLBECK, by and through undersigned counsel, hereby 

makes demand of the QUINCY POLICE DEPARTMENT for certain records set forth below 

under Fla. R. of Crim. P. 3.852(h)(3) for public records pertinent to this case. In support the 

Defendant states as follows: 

1. Mr. Dillbeck is under sentence of death. A death warrant was signed for Mr. 

" Dillbeck on January 23, 2023. His execution has been set for February 23, 2023. 

2. The public records requested are for any written or media (audio, video, and/or 

images) files, records, reports, letters, memoranda, notes, drafts and/or electronic mail in the 

possession or control of your agency pertaining to Donald Dillbeck that were received or 
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produced by your agency since Mr. Dillbeck's previous request; and/or any documents that were, 

for any reason, not produced previously. 

3. Pursuant to rule 3.852 (h)(3), the Defendant requests that the records requested 

be copied, indexed and delivered to the records repository by your agency within 10 days from 

the date of this request or that your agency file with the court an affidavit stating that no other 

records exist and that all public records have been produced previously. 

I HEREBY CERTIFY that true and correct copies of this demand have been furnished 

by electronic service to Assistant State Attorney Eddie Evans at evanse@leoncountyfl.gov, and 

Assistant Attorney General Charmaine Millsaps at Charmaine.millsaps@myfloridalegal.com this 

day 25th day of January, 2023. 

Isl Baya Harrison 
BAY A HARRISON 
Fla. Bar No. 99568 
BAY AM. HARRISON, P.A. 
736 Silver Lake Rd 
Monticello, FL 32344-4914 
bayalaw@aol.com 
(850) 997-8469 

COUNSEL FOR MR. DILLBECK 
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i·~~-· 
Ffling # 165484565 E-Filed 01/25/2023 09:51 :57 PM 

STATE OF FLORIDA, 

Plaintiff 

v. 

DONALD DILLBECK, 

Defendant. ________ _;/ 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN 
AND FOR LEON COUNTY, 
FLORIDA 

CASE NO.: 90-CF-002795-A 

EMERGENCY MOTION, CAPITAL CASE, 
DEATH WARRANT SIGNED; EXECUTION 
SET FOR FEBRUARY 23, 2023 

DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC RECORDS 

To: Custodian of Records 
Tallahassee Police Department 
234 E 7th Ave 
Tallahassee, FL 32303 

The Defendant, DONALD DILLBECK, by and through undersigned counsel, hereby 

makes demand of the TALLAHASSEE POLICE DEPARTMENT for certain records set forth 

below under Fla. R. of Crim. P. 3.852(h)(3) for public records pertinent to this case. In support 

the Defendant states as follows: 

1. Mr. Dillbeck is under sentence of death. A death warrant was signed for Mr. 

Dillbeck on January 23, 2023. His execution has been set for February 23, 2023. 

2. The public records requested are for any written or media (audio, video, and/or 

images) files, records, reports, letters, memoranda, notes, drafts and/or electronic mail in the 

possession or control of your agency pertaining to Donald Dillbeck that were received or 
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produced by your agency since Mr. Dillbeck's previous request; and/or any documents that were, 

for any reason, not produced previously. 

3. Pursuant to rule 3.852 (h)(3), the Defendant requests that the records requested be 

copied, indexed and delivered to the records repository by your agency within 10 days from the 

date of this request or that your agency file with the court an affidavit stating that no other 

records exist and that all public records have been produced previously. 

I HEREBY CERTIFY that true and correct copies of this demand have been furnished 

by electronic service to Assistant State Attorney Eddie Evans at evanse@leoncountyfl.gov, and 

Assistant Attorney General Charmaine Millsaps at Charmaine.millsaps@myfloridalegal.com this 

day 25th day of January, 2023. 

Isl Baya Harrison 
BAYA HARRISON 
Fla. Bar No. 99568 
BA YAM. HARRISON, P.A. 
736 Silver Lake Rd 
Monticello, FL 32344-4914 
bayalaw@aol.com 
(850) 997-8469 

COUNSEL FOR MR. DILLBECK 

2 
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. FiJin~#.165484565 E-Filed 01/25/2023 09:51:57 PM 

STATE OF FLORIDA, 

Plaintiff 

v. 

DONALD DILLBECK, 

Defendant. 
I -----------' 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN 
AND FOR LEON COUNTY, 
FLORIDA 

CASE NO.: 90-CF-002795-A 

EMERGENCY MOTION, CAPITAL CASE, 
DEATH WARRANT SIGNED; EXECUTION 
SET FOR FEBRUARY 23, 2023 

DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC RECORDS 

To: Custodian of Records 
Leon County Sheriffs Office 
2825 Municipal Way 
Tallahassee, FL 32304 

The Defendant, DONALD DILLBECK, by and through undersigned counsel, hereby 

makes demand of the LEON COUNTY SHERIFF'S OFFICE for certain records set forth 

below under Fla. R. of Crim. P. 3.852(h)(3) for public records pertinent to this case. In support 

the Defendant states as follows: 

I. Mr. Dillbeck is under sentence of death. A death warrant was signed for Mr. 

Dillbeck on January 23, 2023. His execution has been set for February 23, 2023. 

2. The public records requested are for any written or media (audio, video, and/or 

images) files, records, reports, letters, memoranda, notes, drafts and/or electronic mail in the 

possession or control of your agency pertaining to Donald Dillbeck that were received or 

1 
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produced by your agency since Mr. Dillbeck's previous request; and/or any documents that were, 

for any reason, not produced previously. 

3. Pursuant to rule 3.852 (h)(3), the Defendant requests that the records requested be 

copied, indexed and delivered to the records repository by your agency within IO days from the 

date of this request or that your agency file with the court an affidavit stating that no other 

records exist and that all public records have been produced previously. 

I HEREBY CERTIFY that true and correct copies of this demand have been furnished 

by electronic service to Assistant State Attorney Eddie Evans at evanse@leoncountyfl.gov, and 

Assistant Attorney General Charmaine Millsaps at Charmaine.millsaps@myfloridalegal.com this 

day 25th day of January, 2023. 

/s/ Baya Harrison 
BAYA HARRISON 
Fla. Bar No. 99568 
BAYA M. HARRISON, P.A. 
736 Silver Lake Rd 
Monticello, FL 32344-4914 
bayalaw@aol.com 
(850) 997-8469 

COUNSEL FOR MR. DILLBECK 

2 
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Filing~ 165484565 E-Filed 01/25/2023 09:51 :57 PM 
I • 

STATE OF FLORIDA, 

Plaintiff 

v. 

DONALD DILLBECK, 

Defendant. 
I ---------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN 
AND FOR LEON COUNTY, 
FLORIDA 

CASE NO.: 90-CF-002795-A 

EMERGENCY MOTION, CAPITAL CASE, 
DEATH WARRANT SIGNED; EXECUTION 
SET FOR FEBRUARY 23, 2023 

DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC RECORDS 

To: Custodian of Public Records 
Lee County Sheriffs Office 
14750 Six Mile Cypress Pkwy 
Fort Myers, FL 33912 

The Defendant, DONALD DILLBECK, by and through undersigned counsel, hereby 

makes demand of the LEE COUNTY SHERIFF'S OFFICE for certain records set forth below 

under Fla. R. of Crim. P. 3.852(h)(3) for public records pertinent to this case. In support the 

Defendant states as follows: 

1. Mr. Dillbeck is under sentence of death. A death warrant was signed for Mr. 

Dillbeck on January 23, 2023. His execution has been set for February 23, 2023. 

2. The public records requested are for any written or media (audio, video, and/or 

images) files, records, reports, letters, memoranda, notes, drafts and/or electronic mail in the 

possession or control of your agency pertaining to Donald Dillbeck that were received or 

1 
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produced by your agency since Mr. Dillbeck's previous request; and/or any documents that were, 

for any reason, not produced previously. 

3. Pursuant to rule 3.852 (h)(3), the Defendant requests that the records requested be 

copied, indexed and delivered to the records repository by your agency within 10 days from the 

date of this request or that your agency file with the court an affidavit stating that no other 

records exist and that all public records have been produced previously. 

I HEREBY CERTIFY that true and correct copies of this demand have been furnished 

by electronic service to Assistant State Attorney Eddie Evans at evanse@leoncountyfl.gov, and 

Assistant Attorney General Charmaine Millsaps at Charmaine.millsaps@myfloridalegal.com this 

day 25th day of January, 2023. 

Isl Baya Harrison 
BA YA HARRISON 
Fla. Bar No. 99568 
BA YAM. HARRISON, P.A. 
736 Silver Lake Rd 
Monticello, FL 32344-4914 
bayalaw@aol.com 
(850) 997-8469 

COUNSEL FOR MR. DILLBECK 

2 
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Fili~,l,# 165484565 E-Filed 01/25/2023 09:51 :57 PM 
i ,. 

STATE OF FLORIDA, 

Plaintiff 

v. 

DONALD DILLBECK, 

Defendant. 
I ---------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN 
AND FOR LEON COUNTY, 
FLORIDA 

CASE NO.: 90-CF-002795-A 

EMERGENCY MOTION, CAPITAL CASE, 
DEATH WARRANT SIGNED; EXECUTION 
SET FOR FEBRUARY 23, 2023 

DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC RECORDS 

To: Amira D. Fox, State Attorney 
State Attorney for the 20th Judicial Circuit 
Attn: Jody Brown, Public Records 
Lee County Justice Complex Center 
2000 Main Street, Suite 600 
Fort Myers, Florida 33901 

The Defendant, DONALD DILLBECK, by and through undersigned counsel, hereby 

makes demand of AMIRA D. FOX, STATE ATTORNEY, 2QTH JUDICIAL CIRCUIT for 

certain records set forth below under Fla. R. of Crim. P. 3.852(h)(3) for public records pertinent 

to this case. In support the Defendant states as follows: 

1. Mr. Dillbeck is under sentence of death. A death wan-ant was signed for Mr. 

Dillbeck on January 23, 2023. His execution has been set for February 23, 2023. 

2. The public records requested are for any written or media (audio, video, and/or 

images) files, records, reports, letters, memoranda, notes, drafts and/or electronic mail in the 

possession or control of your agency pertaining to Donald Dillbeck that were received or 

1 
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.c .,. 

produced by your agency since Mr. Dillbeck's previous request; and/or any documents that were, 

for any reason, not produced previously. 

3. Pursuant to rule 3.852 (h)(3), the Defendant requests that the records requested be 

copied, indexed and delivered to the records repository by your agency within 10 days from the 

date of this request or that your agency file with the court an affidavit stating that no other 

records exist and that all public records have been produced previously. 

I HEREBY CERTIFY that true and con-ect copies of this demand have been furnished 

by electronic service to Assistant State Attorney Eddie Evans at evanse@leoncountyfl.gov, and 

Assistant Attorney General Charmaine Millsaps at Charmaine.millsaps@myfloridalegal.com this 

day 25 th day of January, 2023. 

Isl Baya Han-ison 
BAY A HARRISON 
Fla. Bar No. 99568 
BAY AM. HARRISON, P.A. 
736 Silver Lake Rd 
Monticello, FL 32344-4914 
bayalaw@aol.com 
(850) 997-8469 

COUNSEL FOR MR. DILLBECK 

2 
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filit1g # 165576908 E-Filed 01/26/2023 09:57:23 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

ST A TE OF FLORIDA, 

Plaintiff, 

V. Case No.: 1990-CF-2795 

DONALD DA YID DILLBECK, 

Defendant. 
I 

DESIGNATION OF ATTORNEY TO ASSIST REGISTRY COUNSEL IN 
CAPITAL WARRANT LITIGATION 

COMES NOW the Defendant, Donald Dillbeck, through the undersigned 

court-appointed capital postconviction registry counsel, pursuant to § 27. 710, 

Florida Statutes, and files this "Designation of Attorney to Assist Registry Counsel 

in Capital Warrant Litigation," and says: 

1. The undersigned was appointed in 2013 to represent the Defendant as 

capital postconviction registry counsel under § 2 7. 710, Florida Statutes. 

2. Since being appointed, the undersigned has litigated three successive 

motions for postconviction relief under Fla. R. Crim. P. 3.851 on the Defendant's 

behalf in this court and on appeal to the Florida Supreme Court: 

a. A motion filed in 2014 raised three claims for relief: (1) 

ineffective mitigation strategy by trial counsel, (2) improper jury instruction on 

escape aggravator, and (3) newly discovered evidence supporting age mitigator; 

1 
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b. A motion filed in 2016 raised a claim pursuant to Hurst v. 

Florida, 136 S. Ct. 616 (2016); 

c. A motion filed in 2020 with the assistance of the Office of the 

Federal Defender, Capital Habeas Unit, raised a claim of newly discovered 

evidence ofNeurodevelopmental Disorder associated with Prenatal Alcohol 

Exposure (NDPAE). 

3. On January 23, 2023, Governor Ron DeSantis signed a death warrant, 

and Mr. Dillbeck is now scheduled for execution on Feb1uary 23, 2023. 

4. Section 27 .610, Florida Statutes, provides for the designation of an 

assistant to registry counsel as follows: 

More than one attorney may not be appointed and 
compensated at any one time under s. 27.711 to represent 
a person in postconviction capital collateral proceedings. 
However, an attorney appointed under this section may 
designate another attorney to assist him or her if the 
designated attorney meets the qualifications of this 
section. 

§ 27.710(6), Fla. Stat. (2022). 

5. Accordingly, the undersigned hereby designates the following 

attorney to assist him in capital collateral death warrant litigation in this case: 

Linda McDermott, Fla. Bar No. 102857 
Office of the Federal Defender, Capital Habeas Unit 
227 N. Bronough Street, Suite 4200 
Tallahassee, Florida 32301-1300 
Tel: (850) 942-8818 
Email: linda _ mcdermott@fd.org 

2 
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6. Ms. McDermott meets the qualifications set forth in Chapter 27, 

Florida Statutes, for attorneys in capital cases. 

7. Ms. McDermott and her office represent Mr. Dill beck in federal court, 

and have done so for several years. 

8. On January 25, 2023, Ms. McDermott filed a motion in the United 

.I 

States District Court, Northe1n District of Florida, Case No. 4:07-cv-388, seeking 

authorization under 18 U.S.C. 3599 to appear in state court to assist in death 

warrant litigation. In a supplemental pleading, Ms. McDe1mott highlighted the 

difference between the appointment of counsel under 18 U.S.C. 3599(a)(2) and the 

authorization of appointed federal counsel to appear in state comi in an assisting 

role under 18 U.S.C. 3599(e). 

9. By order dated January 26, 2023, the U.S. District Court granted the 

motion and authorized Ms. McDennott and her staff at the Capital Habeas Unit to 

appear in state court within their capacity as appointed federal counsel. The court 

found that in light of ABA guidelines for capital cases, which generally call for a 

team of at least two attorneys plus support staff, along with the compressed 

schedule of warrant litigation, having a solo practitioner work alone would not be 

adequate. Although the federal court's order is not binding on state courts, the 

undersigned would benefit from having a designated assistant as provided in§ 

27.710(6). 

3 
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10. The undersigned and the designated assistant have agreed that all 

pleadings to be filed in state court must be approved and signed by appointed 

registry counsel in order to comply with § 2 7. 710, and that the designated assistant 

will not seek compensation in state court or from the undersigned. 

WHEREFORE the Defendant designates an att0111ey to assist in state court 

capital warrant litigation under§ 27.710(6). 

Isl Baya Harrison, Ill 
Baya HaiTison, III, Esq. 
Fla. Bar No. 99568 
P.O. Box 102 
Tallahassee, FL 32345 
Tel: (850) 997-8469 
email: bayalaw@aol.com 
Attorney for Defendant 

Certificate of Service 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

fmnished by electronic service to Assistant State Att0111ey Eddie Evans at 

evanse@leoncountyfl.gov, and Assistant Att0111ey General Charmaine Millsaps at 

Chan11aine.mil1saps@myfloridalegal.com, and Linda McDermott, Chief, Capital 

Habeas Unit, at linda_mcdermott@fd.org on January 26, 2023. 

4 

Isl Baya Harrison 
Baya HaiTison, III, Esq. 
Attorney for Defendant 
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Filing# 165501011 E-Filed 01/26/2023 10:00:lSAM 

IN THE CIRCUIT COURT 
OF THE SECOND ,JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

EXECUTION SCHEDULED FOR 
FEBRUARY 23, 2023 (ii 6:00 p.m. 

STATE OF FLORIDA, 

Plaintiff, 

V. 

DONALD DAVID DILLBECK 

Defendcmt. 

-------~/ 

SCHEDULING ORDER 

CASE NO. 1990 CF 2795 
CAPITAL CASS 

On Monday, January 23, 2023, the Florida Supreme Court issued c1 

scheduling order in this death warrant case directing that all proceedings in lhe 

state trial court be completed by Tuesday, February 7, 2023, at 3:00 p.m. To 

comply with that directive, this Court held a case management conference on 

January 25, 2023, with the attorneys for both parties present, to establish a 

schedule. This Court establishes the following schedule to complete the 

proceedings in a timely manner: 

1) This Court orders the Department of Corrections (DOC) to 

provide the additional inmate records from the time of the 1999 disclosures until 

the present date by Thursday, January 26, 2023, at 6:00 p.m. 

2) This Court orders the defendant t.o file any additional public records 

requests by Thursday, January 26, 2023, at 12:00 p.m. 
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3) This Court orders any objections from the agencies involv<~ci 111 

those public records requests be filed bv Thursday, January 26, 2023, at 

6:00 p.m. 

4) This Court will conduct a public records hearing, if necessary, on the 

additional public record requests and any objections from the agency involved 

on Fridav, January 27, 2023, at 9:00 a.m. in Courtroom JC of the Leon 

county· Courthouse. Counsel for the objecting agencies arc required to be 

present at this hearing. 

5) This Court will rule on the public records objections by Friday·, 

January 27, 2023, at 12:00 p.m. 

6) This Court will order compliance lw the agencies, if the objections 

are overruled, by Friday, January 27, 2023, at 6:00 p.m. 

7) The successive Rule 3.851 (h) postconviction motion must be filed by 

Monday, January 30, 2023 at 9:00 a.m. The successive postconviction motion 

shall not exceed 25 pages. Fla. R. Crim. P. 3 .851 (c)(2). 

8) The State's answer to the successive postconviction motion must be 

filed b:,,r Tuesday, January 31, 2023 at 6:00 p.m. The State's ans,,Tr shall not 

exceed 25 pages. Fla. R. Crim. P. 3.851 (£)(3)(8). 

9) This Court will conduct a hold 8 second case management 

conference, common1_\· referred to as a Huff heaxing, 1 pursuant to Fl8. R. Crim. 

P. 3.851 (h)(6) at which the Court will hear the arguments of counsel regarding 

whether an cvidentiary hearing is required on any of the claims raised in the 

successive postconviction motion on Wednesday, February 1, 2023, at 1 :30 
2 of 3 
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p.rn. in Courtroom 3A. Both parties must submit proposed orders on the Huff 

hearing regarding which claims, if an_v, will require an cvidcn tiary hcc=n-ing on 

Wednesday, February 1, 2023, at 5:00 p.m. 

10) This Court ·will enter an order identifying those claims, if any, that 

require additional factual development at an evidentiary hearing by Thursday, 

February 2, 2023, at 10:00 a.rn. 

11) This Court will conduct an cviden tiary hearing, if neccssar~', on 

Friday, February 3, 2023, at 9:00 a.m. in Courtroom 3A. 

12) The parties must simultaneously file proposed orders regarding the 

claims addressed at the evidentiary hearing on Saturday, February 4, 2023, at 

5:00 p.m. The parties must also provide the orders to the court in MS Word. 

13) This Court will issue its final vaittcn order on the successive motion 

by Tuesday, February 7, 2023 at 3:00 p.m., as di1Tctcd bv the Florida 

Supreme Court. 

14) This Court directs the Clerk of Court to file the record on appeal, 

including a11 vvarrant filings and complete transcripts of all the hearings, in the 

Florida Supreme Court b_v Wednesday, February 8, 2023, at 3:00 p.m., as 

directed by the Florida Supreme Coun. 

DONE AND ORDERED in Leon County, Florida on January 26, 2023. 

Angela C. Dempsey 
Circuit Judge 

1 Huff v. State, 622 So.2cl 982, 983 (Fla. 1993). 

3 or 3 



85

Filing# 165511205 E-Filed 01/26/2023 11:05:ISAM 

STATE Ol FLORIO.-\, 

Pla1mi:f 

00'\.-\LO OILLBECK. 

Dct('nJ:..:.n1 _ _________ / 

1\" THE CTRCTIT COl RI" OF THE 
SEco,n .ll-DlCI.-\L CIRCl IT. 1~· A~l) 
FOR ISO'\ COl-~TY. FLORIDA 

r .-\~E :\0. 90-Cf-<102795-..\ 

L\IU{G['.\C\" ,10TIO:\. CAPITAL CASE 
DEATH \\ARR-\ '\T STG'\[ll; .E:::\ElTTlO'.\ 
SET FOR FF.RRL-\R\" :?J. 202J. 

DEFL'\D_-\'iT'~ Of \TA'\D FOR PHODl.(TlO_'\ OF ADDJTIO\_-\L Pl-BLT( RECORDS 

n ): Ricky D. Dt\.011' ::..:cr~~lLl0 
i:loriJ::i D~ranm ~n l l_~( C orr;.;ct t1..,m 
~()[ ":ioutb Caibiun Strc~~ 
T :ii b.h:i.:;.scc-. l"lortdcl 3~ 39-Q-~ ~ l!l) 

l :w Dct'i.:nJanL 00'\.-\LD UILLBECl-i.:. h::,- :..mj 1hniugh undtr~ig::wd C(1unsi.:L hL"rL°h: 

m.1k..:_~ Jcm~nJ Lit- RICKY V. DIXO'\, SrCR[T.-\HY, FLORID_.\ DEP.-\RT\fE'°l Of 

' 



86

_·\. Public r\.~,.:c,rJ:-. ,,:un ... :emi n~ Lh~ ,e\ ic\"- rn h.:;:>s~ \"-hi ch kJ h1 th\!' p:-0trn:lgation M, 

:ht ,.;um.:-nt k-th .. ll lr~i ~~(lil1Tl rn·i(·L·Jur~~- in.,_-] uJ:r:~- t~ ir ~\.~_11nrie. ,_',lll,;:n:ti;;r print
( )LltS ~1, .,_-npiec:. t1t' ri;;ie .. uch 1.)f liccrcUUfl. .. ' r~~~-i~'\\(:'(:. ~'J~laib. t'~t.\.L':-0_ kllL'r_~_ mir:ute~ l}f 

nov . .:::-; l)l" mL'l.'lin~:,;_ td~rh~1rie l.'all rcCl)rJ:-; L1r 1h1te~- inl.'luding. 1n) cornnwnicJti\.1Jb 
\~ i th th~ Fk1rt~b DOC. Ufri("(' 0I fac _.\ tl1_1 rHC\ (j~~nc-r:tl. th~~ Utfo:-..:· ~-\r 1hi.::- ( Jl l \em~,,_ 
;}Jl_'.' Olh,.:r nuhiJ .. : ;'.l~c'Tii.:i;;'s, ;:'\r~rt:-:; I rni;;Ji.;;,11 1_)f 1_)th,;;r). ~lthcr s;atcs 0~ 5{.l{C 

~kpant~1crns. of corr1 .. :L·1i~1ri"- ~nJ ~,r 1h.,_- l~-Jaal ~(~\ ~Tnn:.:"nL 

B_ ()ublic rc~·(~rJs ro;;>Llii11g t~, an:, rl!'~l!'arch and l1r ,;.;-:,.;~,i;.;-rirn~nE d_;_,n~~ by the- DOC. 
l'r ~•n tic ha] f uf IhL· DOC \\ i1h re:•:re;_'l ll i .:'lomiJ::.ik' :J:iJ r1 ~;;ur~m l um b:·un"!idc from 
J ar.u;:Jr:,. -L ~(I l 7 t(, \ 1<1~ 6 . .:'.O.: 1. 

C. Pu 1,1 i;.; r~c0r ... is r~~ l:lli[l~ w ~n: ct irr..:sronJ~·n.,_·~ _ (nm: -1:.rnu:H; •, 20 I' to _\ la~ 6. 
~l1'.::1. \\ith ,-in:· fodcral agcnc.: includins Ihl.' Dru; 1-:nl(m.:emclll ...\,.Jministration 
d)FA i_ :h~ F o~Kl and Dru~ _ \drnini ~lr~ni~ m (FD.\)_ lh ... - Fo::Jerai Aur~:rn ~lf Prisons 
(BOP)_ l lf :h.:" ner,111m~nr l1:' J U:Sl [((" I_ DO.l 1 ~(·Lntn~ (~) Fl~ 1ri c.!.l 's ex~~-,11 i~•n 
pr,:.-1~,;;~for,;.;-s c•r !b~~ ..in;~:-; u~l.'J l~ir l .:-1h~I in_ie.,_-:i1 m. Thi~ \\ ~}u(d i1K I uj~~. bu~ t:,, rtlll 

l i mi LeJ lo, ~pp l i (.;J.t i~1n or t\:a;;i qra1ifin J(."fr p..::rrni L-. ..1nJ. ur I i-.·en <::-~s. ~)r p<.:rmt ts a.nri ,._,r 
l icc-n:,,..:::-.. n:4 ui rc""J h:,. an:· fr-...kral J.gc:Ky in C(~nnc-..::-lion \\ tlh lhc purdw:::i;, :::torJ.g-;.;. 
us~-. ff~~·~m .. -n_ ..1nJ Ji:-.1x,-:;.,1( M, rl,curouium ~wrniL:L'. r~)li.bsi·.1m :1l.'c[c1.ce and 
domi...::atc-. 

D. Pu bl tc rc-cor js re t1:ing lll ;'.l.n:, .,_'l )1,~ulu.ti1 m \\it h ~-:ptrt5 1 mi;.;-.::i-.:al 0r i.:.idk·rn ist: J 

\\ :1h r..::,;;iixt ti~ ell }1111 l:,itie. inc ludinf;. fr.,r (:'\J.mplL~. fa_\.L':.,-._ k:Lcrs. 111 t 11 ute~ (,r nnties. 

of m~~..::-1:n~~. kkrh~~ne .,_·:.ill r~i.:1Jr..:.1s 1.,r t:(1k-s. includin~ an:- in tan~: 

1..'llmmuni;.'!Uil,t1"5 \\ ithin DOC :.mJ ur -~c...11r fnirn -1:.inmr; -i-_ ~n1; t~1 \1J\" 6 . .::u.: 1. 

F_ Puhli1.· rr.:-cl1rJs rd:ninµ l~\ l.'\.l.'i._'U~i()r: lr:.!.inin~ o;;>Xi;;n.:t~i;;S. inc:udtng '.(J.Q'">-

1.'hcd list:::., si~n-in ~bl'l.'b_ rh~ ltti~~:.irh_c:_ ;:JnJ \ -~J,;;>{lS ti·,1m \ ]J~ 6. ~ l.i.21 w r~r..::-s~~m. 



87

... 

L Pub] ic ri.::;2(1rd_~ r..:: bti ns Lo :.rny .,_-nrr~~!:"~m~knc~ \s..·ttb any 1-"k,,ija ~l:llt' agc"nc; 
including tb~ 1· lt,riJ;j D-.. :p,_H1m~n l o t. ( lc':.illh. frnm \ h-1:, 6. 2U.: 1 forough lh..: 
;1rts~nt. rd;:itin~ t0 th..:: ~H..-quisition or· w._•urnnium bwmid~. potas5-ium J.CClJ.k' ~Uld 
~tl_m1idmi;:_ 

(j_ Puhlic fL'.,_'l)rJs. induJin~ ki~s l•f rccl__,rd b(1ob rc~ar.Jin~ 1:ic ;iun.:h.:.t~~. stura:;_i;:. 
~nai:i1en~mcc_ LI)~. Jl:.tribucion. dtsposal. J.n<i cxrir:11:~·1[1 J:.itl.:':-- i~I- -;t~1m;J,He thm 
sh~n-. ...:lm1pltam:~ rnr n0n•Cl)mplia.ncc:, \'-illi 1hl· l-"c-Jcr...1i C(mtrolli;:(~ Sut-stanc~~s 
-\ct and florida St::nu1c-s_ Char1~rs 8:,L ~9r ,ml: -1-(i.:- t-n . .\r.1 J.1.nuary ..J._ ~Ol 7 h"\ 

:ires.:nt. 

l{_ Pu b]i..:: record::- rclall[lf 1~i h~n1. l he DOC (}htai 17,;;l: r~'Cd:oni·Jm bromide_ 
;:'NJ.SStUtn ~Kl~lJ.lc anJ ,;.:'Wnlilbk i111.:-]l.,!1r.g rur-.:hasc- ora~~rs. rn~scrirti~l:-b_ 
,;omrJ.cts. in'- o iL't:~- hi lb. p:..i) mi;;nt::: . .::mails. li:tkrs. or am· ~,~h(·r -.2(1mm unic:11 i1.H"! 
'.\: bdng w 1h12" pn l(_'LJremcn l 1):· r;:_1(.'.ur~,ni um bromi~i~. P'--'tns~: lJnl ac..:-t.:.:.te anJ 
i;ll•mid,-uc fo...1m .lanuar: ..j._ .:o l 7 lli l~e rrcsc'nl. 

I. Pul,[i..: nXl}rJs r..::l:.iltng tn noc-s S~)lici~.1ll1}1l t1t' , ... jJ<;, for t'()Cllr\.,nium br0miJi.:-. 
rx~La:-;:-.[urn :.ic~ut~ and etomtdJ.l\;' frum .lanuar_~ 4 . .:::u 17 l~' ~.hL· prc~~nl. 

Public r~l:'.\)rds :=;h0~~ ;ng 1hi.: C1~mlL· nt· 1h~ m;ir.uracL.trcr ,mJ ~ltq:·([lUWr of tbi.:: 

:clh:.il in_ic"cl i~m Jru~s includin~ rac b.~c in-.crt inform:11i~ in ar,J nr rn:inu f;H .. 'tur~r· s 
:nstructt(_ins. thl:' LL..1tc 1_,f ma11uf;-1uur1;". and t!w s]l(']f lifr i'f LWmiJaLe and or 
rur;:.-ul\_1ntur.1 bromid~ and. m rl'las:-;ium a..:et~.n.:- curr~ntly p1.)~S¢S~cd by the DOC. 

~- Puh.lir r(·L·.-irJ:-; ctmsi~ting (1f phl1h..1gr:-ipr.s ~,r \"td~•o5- c1f ch~~ L":--.~·cutton .,_·hamh~~. 
j ndudi tl~ C )05~~-ur phl it~ 1~nrh:--; 1 }fail cpnn~c~Ll..tllS ;-.i,nd tllt''Lllg, 

L. Puhlt~ r~cmds. induding th n·quircd logs. nN¢:.. mc-m0randa. k:uc-rs_ 
dc-ctronic mat I_ ~nJ foe-:: i t~1: ks. rd a tin~ w Hw L' \.~'l' uli lms b~ kt lrn l i n_i tction t'f 
Lrte 13ranch. Bl1hh: fo~ l .~H,~ .. :rn,.i GJ.t-:, Lh~\\k·s. 

\ l_ Puhlic r~Ci)J'ds CLlJbi~l:ng (1( rh~1tt1~rnrh-~ ,rnJ \ i.k05 c,f the J.('lu~l c.'\.~L'Lltlllll~ 

h: k1h:1l inj ~ui l in ~1 r L~ti:: 13rJ.nc h_ Hl, hh.: Jut: [ .t 1ri~- ::i.:ill Gm-:, Bowles. 

~. P:..1h l ii.: f;;(1_1rd'.> rdJku '.n th~ : rain in~ :-ir ... -J C\.p~ri~'n~·c ~ ,r <tl l in Ji\ idu::il s 
L'_\.rc;.:k.'J t1) he- Jir.:crly tnh1 h L·J \\ i1h 1:1L' ~·.,c.,.,_··...11irn1 1)f Dt,naki DiJi:t'!~'...:t-.. . 

1 .-.\ 1 !~~kral ;,;0uns(·J hJ:-- made a 1im~::, ~rnJ Jill:::'-i;.;'t1: -s2J.rch l': 1}1L' rccod~ 
:¢p~)~i tor:, L1ll (l1 lLJ)Sc r :-,. h~· h;_i_] J": 

-
' 
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1 B) f~ .. "'l.:ral cnuns~ l h;-1') tJc-ndfo:.-..i \\ i1h :--;pc1.:i 11cit) th.: rL;h b.: reL·l mi:-:; thal J.r(.'" 

nc1t :it tl1i.:: r,.: ... ·1 ,rJs r~~~osjt(1r::, ( u LLJ::-;Li · ~ heh al:·: 

i C) the r~1> .. xds J~~crihcJ ::=.re- .:iihcr rd~, ~rnl t~, d1c sd:i"-·L'l :11aner 0f a 
pusu . .:~iny(,.,;tk~n prl,.._·ccJin.~ ~1r Jl'(' r(.'"c.::-,i~[l~hl:, c:-1k-uli:1t..:d tc1 11.:aJ tll The 
di~.._·1 ,\. er;. ~)f admi -.::.t hk- I:'\ i J~r.i.:~. 

\ 
\h (\inrnfr-,j(1:1 lx'p,i.,~s: 

AFFTD .\\Tf OF COl "\"SF.I. 

l"LOR!D . ..\ 

-·------
RAYA. j L\RRlSO\" 
Fla. Bar \"(1. L)t"/_'.-68 

_\norrk'\ hlr \fr. Dd]bcd.;. 

/' 
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l HE.RF.RY CFRTIFY 1bn tru~ and i,;~ln~i.;1 i;~1pt~:i- of tbc- dcman.:: ha:-. 11~~cn 

]J_ \ \"_·\ H_·\ RRl S( )\. 
1 ·1;_,,. Bar \ (1. Li9~68 
fl..-\ Y-\ \ 1. H .-\RR hO'\. p_ -\_ 

7]6 Sil\....-:-r LaJ,~, RJ 
\ r l )r.ti ~c 11 P. Fl ~ 2]-1--1---PJJ ..i 
h~\ a]J.\~ a :::iol.u,m 

COl _\.SU_ FOR \fR. DJU.RFCK 
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Filing# 165509926 E-Filed 0 1/26/2023 10: 57: 15 AM 

ST\TE Of fLORIDA. 

Plaintiff 

,. 

DO_\.-\LD DILLBF.Ch:. 

1, THE CIRCTIT COL"Rr OF THE 
SECO~D JL.UlCL-\L ClR(TIT I'.' .-\'.'.°D 
f-{)1,t_ 1 .Fo, COl.'.\TY. FLORID.-\ 

C.\Sf '.\O. 90-CF-002795•.\ 

E,IERGl:.:\CY _\lOTIO,. C.-\PIT.-\L C.-\SF. 
DE.\ TH \\"ARR.\_\ T SIG'.\ F. D~ F.XECTTIO:'\ 
SET FOR FlU.RL-\RY 2.,. 202]. 

l,)EFL'\ PA '\T'S DE'-1..\:\"D FOR PRODl (TIO, OF ADDITIO,AL Pl-Bl.IC RF.CORDS 

To: Dr. HtC1m.-1s .\1. Co\"nc 
l nleri m \ r ;Ji .,:,-1 l [ :,;;i,mincr for tbl~ Lghlh Di ~tri;.·t 
~: 17 S\\. -Vi':r _\,.._·_ 

Ci:1in~s\·ilk. FI. .~~608 

l be- Lkfrnj:.it.t. DO\ALO DILLB[Ch:... by .:nd tbrei 1J~b urh.i('r~isnc-J cnunsd. h~r~b:,.· 

rnJ.k.:s de-mane l"Jr' DR. TH0\1.-\S ,1. CO\ ,E. l.'.\TERDI _\l[[HC..\L F.XA,H'\F.R fc1r 

l. \ 1r. Di llh,;.:c k is und~r s.c-tm.?nc-2 ~-.,f death. _.\ Jc~th \, ~rrant was St=:'-n~d for \fr. 
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.-\_ Cl1p(¢s of cto-:urncills L.'.nn,;~rning. p0s.t monL·rn (::,.ami1uti~i115 pcrformc-d (1n 
Frie Branch. lkihh: foe l ~1n~. ;-1n,..i Gary u~m ]1.>,. 

R \\"ritin~~ L}r JlK·ur1:1i;;t1T5- r~Jattng to L!lc \!di1.:al L\.Jmin-..:r$· auwps:, 
rr(,l(h .. '{l I~ l h;:n W(:'r,,,::- j n ~_. ll~'L.'.l ;.H th;; ti n1(; ~•f t!1~~ :.Wl~ \r"ht~~ 1 ~( Fri;:;: Bran..:!1, 

Bobb:- ,1( 1e [ .on;, ~md Ga~ 1301,.\ k>. 

C. \\-riting5 (1r Jnrnrncnts r,;;>l.1tin~ i("I di::ii.:uh1rin~- pc1y..::.ical narnrc. 
c1msl.'.i1..)usnie5s. heart r::.nL·. ,.mJ br~athin:? ~,f Lr(c Lirarn:h. R()hh; fo~ f.-~111g. 
anJ G::ir: f:l.n\\ ];;.;__ 

1 _-\ i i"cJcrnl couns:d cH.h t:--1.:s ~hat t~dcral cl1umd has n~aJ1..· a timel:, anJ dili~~~m 
:--care h ( )j" 1hc r,;;;l1rds r..::pu:,-,(1ur:_i. l~P. c1 }un:--c rs bi;h ;:iJ f: 

(BI t~Jcr:.1l ;.,:l1u1.sd b:.ts id.:"ntill1;J wirh spc-dfict~:_,. 1bc- publi;_; ri;;curds (.hal ar-..:: 
nol ..1l Lh1: r1;cor,j5 rcpri~itN: l1n coun..;¢i "s bi;;k:1.lf'. 

i CJ the re-cord~ J..:-~LTibeJ .ire- tirh("r n.:-li.·\:t:i.l tt·• tbc ~w1_1;;cl lll:llt..:r ui il 

rl1:-.1com·1Lt1011 proC"-...~cjin~ ur ::1.r,;;> r¢Js0n:ib:~ ~-dk:ula1cJ w k-ad w th-...· 
disco\ er~ ur :.iJinisst!.'-lc- C\ i,.kn\.'c. 

l"I:~- r-r,,~ i-:--JT> i,:· s~.'L,·,1·, .,.(:•ri . -:; ~. "F l,;~:JJ ~(3.(U[<:' ,: :1 I::.;_, ;:-r~,\ ;,I i:i,2 ;·.__,r '.:1.: ,;:.._,nfi..:.,:-:i; 1.111[:- ,,:· .J[.I~'~">: :--hL'tL\'.r.::.r,1~ 
anJ \ id:.!r ;-,r.d J;JdJ-,) ~~--u~ J:n.g~ ,:k,_-, n,~[ ,-,~~p1_~ 1,:_, .r::11 i:i.il r~l't:C~\l i:1;::~ : .:.,_:.t l _; ~I - I_ f" LL. SL:.l. I .:::r1 I:,;.:.' 

, 
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,\lflD.-\.\"IT OF COL.\SEL 

B.-\) _-\ l l.-\RRJ SO'\ 
Fb. R.1r \ o. tN5 fi8 
_ \m.:imt'\ for \ 1 r. Di llh,.:c k 

H.-\RRJSO.,. \\bu ~cr~lin..'\U~ l-.n~n\n lll me l~r has :-.hu\1.r, the followin~ iJ~ntitk~.nion: 
_: ,,,.-..._____ ,' 

_: ... 

SL-HE OF FI.OR[D.-\ -----
\ __ \\ 

\1: C 1 mrnissi(1n L,-r.:r,.::.-;: 

_, 
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s Li,l \ a Hi.irrisoi:i_ ---
RAY.-\ H.-\RR!SO\" 
!·la. LLH \~ i_ G4 56R 
B.-\Y . ..\ \1. Ji.-\RRISU~. P .. -\. 
7~6 Si:\.._T r.aJ.:c Rd 
.\Jomii..:-c l h FI. -~ '.::3-l-l-• 1

) 1-1-
ha:, :-1b w i) aol.cc1rn 

CUL \SLL FOR \fR. DlL,LLILCk. 
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Filing# ,165512259 E-Filed 01/26/2023 11: 11 :34 AM . ' . .. 

STATE OF FLORIDA, 

Plaintift 

v. 

DONALD DILLBECK~ 

Defendant. 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, lN AND 
FOR LEON COUNTY, FLORIDA 

CASE NO. 90-cF-002795-A 

EMERGENCY MOTION~ CAPITAL CASE 
DEATH WARRANT SIGNED; EXECUTION 
SET FOR FE.BRUARY 23, 2023. 

DEFEI\cl)AN'.t~S DEMAND FOB PRODUCTION OFADDITIONAL PITQLICRECORDS 

To: Mark Glassl> Commission.er 
Fforida Department of Law Enforcement 
P.O. Box 1489 
Tallahassee, 32302-1489 

Toe Defendant, DONALD DILLBECK, by and through undersigned counsel. hereby 

makes demand vf MARK GLASS, COM.1\i.lSSIONER, .FLORIDA DEPARTMENT OF 

LAW ENFORCEI\>lENT, pursuant to Florida Rule of Criminal Procedure 3.852 (i), for 

additional public records pertinent to this case. , 

l. lvlr. Dilbeck is under a sentence of death. A Death Warrant "'ias .· signed in Mr. 

Dillbeck's case on January 23, 2023. Flis execution has been scheduled for February 21, 2023. 

2. :Mr. Dill beck is subject to execution by lethal injection pursuant to Florida. Statute 

§ 922.105. 
1 
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:tvir. DiHbeck attests: that the requested records detailed belO\v are reasonably 

calculated to lead to the discovery of admissible evidence m that such records contain, or 

through further investigation may lead to the discovery of, evidence llhat execution by Florida's 

lethal injection procedures constitutes crud and unusual punishment in violation of the Eighth 

and Fourteenth Amendments to the U.S. Constitution and corresponding provisions of the 

Florida Constitution. 

4. The public records requested are as follows: 

A. Public records concerning the review process which led to the promulgation of 
the current lethal injection procedures, including, for examp1et computer print
outs or copies of research or literalu.Te reviewed,, emails, faxes. ,...,u,..,. ... minutes or 
notes of meetings, telephone call records or notes, including any communications 
\11,ith the Florida DOC, Oflice of the Attorney General, the Office or the Governor~ 
a11y oilier outside agencies, experts (medical or other), other or sl:aie 
departments of corrections, and/or the federal government. 

B. Public £ecords relating to any correspondence, from January 4, 20 l 7 to the 
present with any federal agency including the Drug Enforc-ement Administration 
(DEA), the Food and Drug Administration (FDA)~ the Federal tsureau: of Prisons 
(BOP)~ or the Department of Justice (DOJ) relating to Florida"s execution 
procedures or the drugs used for lethal injection. This vvould include, but is oot 
limited to, application or registration for permits and/or licenses,. or permits and/or 
licenses required by any federal agency i.n connection with the purchase, storage~ 
use, research. and disposal of rocuronia:m bromide~ potassium acetate and 
eto.midate. 

C. Public records relating to execution trammg exercises, including logs, 
checklists, sign-in sheets, photographs, and videos fmm May 2021 to the 
present. 

D. Public records relating to, any correspondence with aniy Florida state agency 
including the florid.a Department of Health. from January 4, 2017 througlll the 
present, relating to the acquisition of rocu.ronium bromide. potassium acetate and 
etomidate. 

2 
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Pnblic records, including logs or record books regarding the purchase, storage~ 
maintenance, use~ distribution, disposal, and ejqmation dates of rocuronium 
bromide, potassium acetate and/or etomidate that show compliance ( or non.
compliance) with the Federal Controlled Substances Act and Aorida Statutes, 
Chapters 828r 893~ and 46:5 from January 4, 2017 to the present. 

F. Public records consisting of photographs or videos of the execution chamber, 
including close-up photographs of all connections and tubing. 

G. Public records, including. the required logs, notes, memoranda,. letters, 
electronic mail, and facsimiles~ relating to the executions by lethal injection of 
Eric. Branc~ Bobby Joe Long, and Gary Bowles. Included in this request· is 
detailed logs of the timing and delivery of the chemicals used in the foregoing 
executions. 

H. Public records consisting of photographs and video:s of the actual executions 
by lethal injection of Eric Branch, Bobby Joe Long, and Gary Bowles. 

L Public records related to the training anctexperience of all individuals expected 
to be directly involved with the execution of Donald DiUbeck. 

5. Undersigned counsel attests that: 

(A) federal counsel has ad·vised that federal counsel h.as made a· timely and 
diligent search of the records repository on counsel's behalf; 

(B) federal counsel has identified ,vi.th specificity the public records that are 
not at the records repository counsel's behalf; 

(C) the records described are either relevant to the subject matter of a 
postconviction proceeding or are reasonably calculated to lead LO the 
discovery of admissible evidence. 

WHEREFORE~ pursuant to rule 3.852(i)(2), the 1.u1denrigned requests this Court to order 

the above-mmed agency to produce the records requested. 
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•, ' 

t\EFIDAVIT OF COUNSEL 

I. Baya Harrison~ having been duly sworn or affirmed, do hereby depose and say that the 

above statements are true mid correct. 

r:?-~ L) ~ 
" ~ ~~-., ... -~" ' 

BA YA HARRISON ~ 
Fla. Bar No. 99568 · 
Attorney for Mr. Diilbeck 

Sworn to or affirmed and subscribed before me this 25th day of Jm:nmry,. 2023, by BAYA 

, \.\'-ho is personally ·kno,,n to me or has shoVt.11 the foUov.,ing identification: 

My Commission Expires: unim. w:.t.m c1to:rr 
ll4ta7y ~ .. "l>ffir • Sute el 

{$':llmlil!i'el': i! HK 
litf~rn. Ex:iiraOct IOI.;; 

l!andid ~'ih fi.~ana! HQ! ~r; Alst'. 

4 
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I HEREBY CERTIFY that true and correct copies of the demand has been 

electronically furnished to opposing counsel of recordr on this 261h day of January, 2023. 

5 

Isl .Bava Harrison 
BAYA HA&RISON 
J'la. Bar No. 99568 
BAYA !M. HARR.ISON, P.A. 
736 Silver Lake Rd 
MonticeUo~ FL 32344-4914 
bayalaw@aol.com 

COUNSEL FOR MR. DILLBECK 
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Filing# 165534189 E-Filed 01/26/2023 01:49:1 i PM 

IN THE ClRClilT C(H;RT OF THE SF.CO[';!) ,Jl!DIClAL CIRClilT, 
IN AND FOR LEO!\ COU'.'/TY, FLORIDA 

STATf. OF FLORIDA, 
Plaintiff; 

'"· 
DO\!ALD DAVIU DILLBECK, 
Defendant. 

I ---------------

ACTIVE DEATH WARH.A"T 
Casr i'\o.: 1990 CF 2795 

ORDER DIRECTIN<; DEPARTMENT OF CORRECTlO~S TO TR:\~SPOltT FOR l!EARl!\G 

.THIS CAL1SL comes on pursuant Lo the schl'duling order issu..::d by this Cuurt 11n fonu,u::, 

2(i. 2023. Pursuant lo that order. any c, identiary hearing rukJ necessary shall bi.: co11duc1cd nn 

Frida::, February 3. 2023. The Court limls that the Dcle11dant should be ri.:Lurncd h..:'i'orc thl' Court 

rm (urthi:r prnccedings unckr ;,;m:h circumstances and. pursuant tn applicable i:loridu Ruk'.' oi' 

Criminal Proccdmc. it is thereupon ORDERED Ai\D AD.lliDGED: 

I. That th1.: location orhcarlngs a(ter n death warrnm is signL·d shall be ,k1cr111incd b~ 

the trial _judge considcl'ing them ai labil ity n Cwi111csscs or eYide11c.::. the st.:curity prnbk111s im n]\·cd 

in the e,1st·. and an:· other l~1ctor di:t1:r111incd hy the trial court. Sec Ruk 3.851 (h)( 4 t Fla.J<..Cnm.P. 

') Thal a hearing tn dctcnni11l' 11 lwther an cYidcntiar:, hearing should be held has 

been scheduled for Wcdncsda>·· Fcbrnary I. 2023. D,:fc11cla11t·s presence i:e; 1101 cwccs:;ary 011 

February l. 1 lm\C\'CL this Cnurt will rn11duct an eYidc111i:1ry hearing. if rukd 11cci:•ssary. on Frid.1y. 

Fchrwu)· J. 2023. at 9:00 a.111. 

3. l'hc :F·lorida l)c,part1nent of Corrct'tion!\ (throu~h l1"loric.lu State Prison)~ shall 

maintain custody l1f the Defrndant and shall prL'scnt the Di:f<.:'n<lant before the: Court i'or a hearing 

at 9:00 a.m., Courtroom 3A, Leon Countr Courthousl', Tallahassee, Florida, on th~ 3rd of 

Fdwuary, 2023. Florida St,Hc Prison shall maintain custody or the Dt.:·lcndnnt al Lill times and 

shall return till~ Ddt'lhlant lo Florida State Prisun at the conclusion l1l' c:.ich day (lf the hearing. 

DONE AND ORDERED in Tail.tha~sc.:c. Leon Count). Florida on Jnnunry 26. 20:23. 

Copks furnished lo: 
( )/fke o(/hl· .\lc1ll' .. llfol'/lLT. I•:. Evans: 
.Jrrom~'.r /i1r De/'endunt. fs. I lmrison. lll: 
( J/!icc uf 1he .-lflomey (ient!rc,I_ C. \lilbaps: 
Florida DeJkll'/1//t!/11 of ( '01n'cf ions. P. Fo\\'kr. 

ANCEL/\ C. Dl-:f\-f PSE'r' 
CIRCUIT .ll.'.DCiE 
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Filing# 165530898 E-Filed 01/26/2023 01:25:16 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, CASE NO. 90-CF-2795 

v. ACTIVE DEATH WARRANT 
EXECUTION SCHEDULED 

DONALD DAVID DILLBECK, FEBRUARY 23, 2023 AT 6:00 P.M. 

Defendant. 
I -----------

NOTICE OF DILIGENT SEARCH 

TO: Channaine Millsaps, Senior Assistant Attorney General 
Office of the Attorney General, Capital Appeals 
3507 E. Frontage Road, Suite 200 
Tampa, Florida 33607 
Channaine.millsaps@myfloridalegal.com 
capapp@myfloridalegal.com 

Acting Chief Randall Pepitone, of the Ft. Myers Police Department, hereby 

gives notice that a diligent search has been conducted by this agency for public 

records regarding Donald Dill beck made pursuant to Defendant's Demand for 

Additional Records pursuant to Fla. R. Crim. P. 3.852(h)(3) on January 25, 2023, 

and no records regarding this individual have been found. 

DATED this ~ (p day of Jan1.1e1.r-/ , 2023. 

Respectfully submitted, 

fZ-P/~ 
ACTING CHIEF RANDALL PEPITONE 
Fort Myers Police Department 
rpepitone@fmpolice.com 



101

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 26th day of January 2023, I electronically 

filed the foregoing with the Clerk of the Circuit Court by using the Florida Courts e

portal filing system which will send a notice of electronic filing to the following: 

The Honorable Angela C. Dempsey, Circuit Judge, Leon County, 301 South 

Monroe Street, Room 301-E, Tallahassee, FL 32301, hooperh@leoncountyfl.gov, 

Eddie Evans, Assistant State Attorney, Leon County State Attorney's Office, 301 

South Monroe Street, Suite 475, Tallahassee, FL 32301, 

evanse@leoncountyfl.gov; Charmaine Millsaps, Senior Assistant Attorney General 

and Jason Rodriguez, Assistant Attorney General, Office of the Attorney General, 

The Capitol, PL-01, Tallahassee, FL 32399, 

charmaine.millsaps@myfloridalegal.com,jason.rodriguez@myfloridalegal.com 

jennifer.lee@myfloridalegal.com, capapp@myfloridalegal.com; and Baya 

Harrison, Law Office of Baya Harrison, 736 Silver Lake Road, Monticello, FL 

32344, bayalaw@aol.com. 

Isl Grant Williams Allev 
Grant W. Alley, City Attorney 
Florida Bar No. 0967386 
City of Fort Myers 
Post Office Drawer 221 7 
Fort Myers, Florida 33902 
Phone: 239-321-7640 
Email: galley@cityftmyers.com 
Email: swinn@cityftmyers.com 
Email: L~2alService•::i ,_·ci t\·frm \ ers.com 

2 
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Filing# 165544844 E-Filed 01/26/2023 02:57:39 PM 

121 East Jefferson St 

TO: Jennifer lee 

THE CITY OF QUINCY 
POLICE DEPARTMENT 

Quincy, Florida 32351 Phone (850) 627-7111 

FROM: Captain Eugene Monroe Jr 

DATE: 01/26/2023 

REF: QPD Public Records Demand for Donald Dillbeck case 

Fax(866)884-5865 

I hereby certify that the Quincy Police Department does not have any records related to this case. 

Thank you, 

t:-uil: ~ !41-t'? 
~z:i~ ... Eugene Monroe Jr 

121 East Jefferson Street 

Quincy, FL 32351 

850-627-7111 

emonroe@myquincy.net 

QPDM EMOFORM,03/2017 
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Filing# 165558691 E-Filed 01/26/2023 04:17:19 PM 

IN THE SECOND JUDICIAL CIRCUIT COURT 

IN AND FOR LEON COUNTY FLORIDA 

Donald David Dillbeck, 

V. Case No.: 3 7-1990-CF-2795A 

STATE OF FLORIDA, 
I 

OBJECTION TO THE ADDITIONAL PUBLIC RECORDS DEMAND 
DIRECTED TO THE DISTRICT EIGHT MEDICAL EXAMINER'S 

OFFICE 

The Eighth Judicial Circuit Medic al Examiner's Office ("8th 

Dist. M.E ."), through under signed counsel, objects to Dill b eek' s 

public' records request under Florida Rule of Crimin al Procedure 

3.852(i). In his demand, Dillbeck seeks medical information about 

three prior executions in Eric Branch, Bobby Joe Long, and Gary 

Bowles. 

The 8th Dist. M.E. objects on two alternative grounds: (1) 

Dillbeck's has failed to allege or show good cause for failing to make 

this request earlier and (2) his demand is not related to any 

colorable claim for relief. 

1 



104

Relevant Facts 

The Governor of Florida signed a death warrant for Dill beck on 

January 23, 2023. Dillbeck is scheduled to be executed on 

February 23, 2023. This Court ordered Dillbeck to file any 

addition al public records' demands by this morning. Dill beck timely 

filed a public records' demand seeking the following: 

A. Copies of documents 
examinations performed 
Long, and Gary Bowles. 

concerning post mortem 
on Eric Branch, Bobby Joe 

B. Writings or documents relating to the Medical 
Examiners' autopsy protocols that were in effect at the 
time of the autopsies of Eric Branch, Bobby Joe Long, 
and Gary Bowles. 

C. Writings or documents rel a ting to dis coloring, physic al 
nature, consciousness, heart rate, and breathing of 
Eric Branch, Bobby Joe Long, and Gary Bowles. 

See Dillbeck's Demand at 1. 1 Dillbeck asserts that a timely and 

diligent search of the repository was made and that the specifically 

identified records he requests are not in the repository. He also 

1 The individuals listed in the demand were all previously executed under the 
current lethal injection protocol. 

2 
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asserts that these records are relevant to this postconviction case or 

reasonably calculated to lead to other admissible evidence. 

This is the 8th Dist. M.E.'s objection to Dillbeck's request. 

3 
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Argument 

Rule 3.852 is the sole mechanism for capital defendants to 

obtain public records from an agency to investigate claims under a 

Rule 3.851 motion for postconviction relief. Braddy v. State, 219 So. 

3d 803, 819 (Fla. 2017). But this rule is "not intended to be a 

procedure authorizing a fishing expedition for records." E.g., Sims v. 

State, 753 So. 2d 66, 70 (Fla. 2000). 

Florida Rule of Crim in al Procedure 3. 8 5 2(i)(l )(A)-(D) provides: 

(i) Limitation on Postproduction Request for 
Additional Records. 

(1) In order to obtain public records in addition to 
those provided under subdivisions (e), (f), (g), 
and (h) of this rule, collateral counsel shall file 
an affidavit in the trial court which: 

(A) attests that collateral counsel has made a timely 
and diligent search of the records repository; and 

(B) identifies with specificity those public records 
not at the records repository; and 

(C) establishes that the additional public records are 
either relevant to the subject matter of the 
postconviction proceeding or are reasonably 
calculated to lead to the discovery of admissible 
evidence; and 

(D) sh all be served 1n accord with sub division ( c )(1) 
of this rule. 

4 



107

A court only has authority to order an agency to produce 

records under this rule if it specifically finds each of the following: 

(A) collateral counsel has made a timely and diligent 
search of the records repository; 

(B) collateral counsel's affidavit identifies with 
specificity those additional public records that 
are not at the records repository; 

(C) the additional public records sought are either 
relevant to the subject matter of a proceeding 
under rule 3.851 or appear reasonably 
calculated to lead to the discovery of admissible 
evidence; and 

(D)the additional records request is not overly broad 
or unduly burdensome. 

Fla. R. Crim. P. 3. 8 5 2(i)(2)(A)-(D). 

Records requests under Rule 3.852(i) must "show how the 

requested records relate to a color able claim for pos tco n viction relief 

and good cause as to why the public records request was not made 

until after the death warrant was signed." Dailey v. State, 283 So. 

3d 782, 792 (Fla.2019). 

Dill beck's demand fails at both critic al points. This Court 

shoµld deny his demand because (1) he failed to demonstrate good 

ca use for waiting until after a death warrant was signed before 
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requesting these records and (2) these records do not relate to any 

color able claim for po s tco n viction relief. 

I. DILLBECK HAS NOT ALLEGED OR DEMONSTRATED GOOD CAUSE FOR 

Hrs FAILURE TO REQUEST. 

Dillbeck must establish good cause to excuse his failure to 

seek these records from the 8th Dist. M.E. before now. See Dailey, 

283 So. 3d at 792. But his demand makes no mention of good 

cause, and none is readily apparent. Gary Bowles (the most recently 

executed inmate Dillbeck names) was executed well over three years 

ago. Since Dillbeck has failed to establish good cause for waiting to 

seek these records until now, this Court should deny his demand. 

II. DILLBECK HAS NOT DEMONSTRATED HIS DEMAND RELATES TO A 

COLORABLE CLAIM FOR RELIEF EITHER. 

Dillbeck must also establish that his demand relates to a 

colorable claim for relief. See Dailey, 283 So. 3d at 792. But he has 

failed to identify and such claim in his demand and simply asserted 

they are relevant. That is not enough. 

The only conceivable claim that the records Dill beck demands 

are related to is a constitutional challenge to Florida's lethal 

injection protocol. See Dillbeck 1s Demand at 1 (requesting medical 

information for the past three defendants executed in Florida). But 

6 



109

that is not a colorable claim, as the Florida Supreme Court 

explained in Dailey when addressing a similar demand for public 

records from the 8th Dist. M.E. See Dailey, 283 So. 3d at 792. 

In Dailey (an active warrant case), the circuit court denied a 

records' demand from the 8th Dist. M.E. after concluding it did not 

relate to a colorable claim. Id. The defendant appealed to the Florida 

Supreme Court and argued the circuit court erred because his 

demand to the 8th Dist. M.E. related to lethal injection. Id. The 

Florida Supreme Court rejected this argument and held that 

because "we have upheld the constitutionality of the current lethal 

injection protocol, such records 'are unlikely to le ad to 

a colorable claim for relief." Id. It then held the "circuit court 

properly denied these requests." 

Walton v. State, 3 So. 3d 1000, 1013-14 (Fla. 2009) is another 

example of the same outcome. In Walton, the Florida Supreme 

Court explained that records regarding lethal injection are unlikely 

to lead to a colorable claim once "the challenge to the 

constitutionality of lethal injection as currently administered in 

Florida has been fully considered and rejected by the Court." The 

constitutionality of the current lethal injection protocol was fully 
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considered and rejected by the Florida Supreme Court 1n Asay v. 

State (Asay VJ), 224 So. 3d 695, 700-702 (Fla. 2017). 

In Asay VI, the Florida Supreme Court held that the use of 

etomidate as the first drug in Florida's current lethal injection 

protocol did not create a substantial risk of serious harm and, 

therefore, its use did not violate the Eighth Amendment. Asay also 

argued that Florid a' s use of a three-drug protocol instead of a one

drug protocol violated the evolving standards of decency, and the 

Florida Supreme Court rejected this claim as well. Asay VI, 224 So. 

3d at 702 (citing Muhammad v. State, 132 So. 3d 176, 197 (Fla. 

2013)). The court concluded that the current lethal injection 

protocol was constitutional. 

Dillbeck's records' demand to the 8th Dist. M.E. does not 

relate to a color able claim that the current lethal injection protocol 

is unconstitutional. See Jimenez v. State, 265 So. 3d 462 (Fla. 

2018) (explaining that because the current lethal injection protocol 

was fully considered and approved in Asay VI, production of records 

relating to lethal injection are unlikely to lead to a colorable claim 

for relief). The Florida Supreme Court has consistently affirmed 

denials of demands of records made from the 8th Dist. M.E., and 

8 



111

Dillbeck has failed to offer any valid reason for this Court to depart 

from that sound precedent. See Bowles v. State, 276 So. 3d 791, 

795 (Fla. 2019) (affirming the denial of Bowles's request for public 

records from the Medical Examiner, as he could not demonstrate 

that he was entitled to relief on a claim related to those records); 

Long v. State, 2 71 So. 3 d 93 8, 948 (Fla. 2019) (affirming the 

postconviction court's ruling that Long's public records requests 

related to his challenges to Florida's lethal injection protocol were 

overbroad and would not lead to a colorable claim); Branch v. State, 

236 So. 3d 981, 985 (Fla. 2018) (explaining that autopsy records 

are not likely to lead to a colorable claim because they "would not 

establish when the inmates became unconscious or whether they 

experienced pain during their executions"); Hannon v. State, 228 

So. 3d 505, 512 (Fla. 2017) (finding that the court properly denied 

Hannon's request for records of the last eight executions); Correll v. 

State, 184 So. 3d 478, 492 (Fla. 2015) (concluding that the public 

records request for the autopsy records of twenty-one inmates was 

unlikely to lead to a color able claim); Chavez v. State, 13 2 So. 3 d 

826, 830 (Fla. 2014) (concluding that the public records request for 

the autopsy records of two executed inmates was properly denied 
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because the autopsy records would not establish when the inmates 

became unconscious or whether they experienced pain during their 

executions); Muhammad v. State, 132 So. 3d 176, 203 (Fla. 2013) 

(affirming the trial court's denial of public records request for the 

autopsy records of an executed inmate because the defendant did 

not explain "how autopsy photographs and reports concerning [the 

inmate] could disclose at what point [the inmate] was rendered 

unconscious or whether he experienced pain"). 

Pursuant to controlling precedent, Dillbeck cannot show that 

records requested of the medical examiner will lead to a colorable 

claim that the current lethal injection protocol is unconstitutional. 

Dailey has not met his burden of showing entitlement to these 

additional records under Florida Rule of Criminal Procedure 3.852. 

Accordingly, his demand must be denied. 

ASHLEY MOODY 
ATTORNEY GENERAL 

/ s / Jason William Rodriguez 
Jason William Rodriguez 
ASSISTANT ATTORNEY GENERAL 
Florida Bar No. 125285 
Office of the Attorney General 
PL-01, The Capitol 
Tallahassee, FL 32399-1050 
capapp@myfloridalegal.com 
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J a son.Rodrigu ez@myfloridalegal.com 
(850) 414-3661 
Attorney for the State of Florida 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing has been furnished to all counsel of record in this case on 

January 2 6, 2 0 2 3. 

Is I Jason William Rodriguez 
Jason William Rodriguez 
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Filing# 165560215 E-Filed 01/26/2023 04:26:47 PM 

STATE OF FLORJDA 

vs. 

DONALD DILLBECK, 

Defendant. 
I ---------------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR LEON COUNTY, FLORJDA. 

CASE NO. 1990 CF 2795 
SPN 48590 

NOTICE OF OBJECTION TO PRODUCE RECORDS BY STATE ATTORNEY'S 
OFFICE, SECOND CIRCUIT 

Jack Campbell, State Attorney, Second Judicial Circuit has received the Defendant's 
January 25, 2023 demand for additional public records since Defendant's previous request for 
records. The State Attorney's Office has previously delivered the public records in its 
possession to the records repository of the Secretary of State on October 6, 1999. The State has 
some additional public records in this cause that were created since October 6, 1999. Those 
public records will be delivered to the records repository of the Secretary of State. However, 
there are three pages containing had written notes that appear to be counsels' notes during the 
post-conviction evidentiary hearing held in state court. The State would submit these notes are 
not public records and therefore do not need to be produced. Braddy v. State. 219 So. 3d 803, 
819-21 (Fla. 2017) and Lopez v. State, 696 So. 2d 725, 727 (Fla. 1997). 

I HEREBY CERTIFY that a copy of the foregoing has been electronically filed and 
electronically served by Baya HaiTison, Esq.bayalaw@aol.com, and Channaine Millsaps, 
Assistant Attorney General, Charmaine.Millsaps@myfloridalegal.com and 
capapp@myfloridalegal.com this 26th day of January, 2023. 

1 

ls/Eddie D. Evans 
Assistant State Attorney 
Florida Bar No. 932442 
State Attorney's Office 
Leon County Courthouse 
301 S. Monroe Street 
Tallahassee, Florida 32399-2550 
sao2 _leon@leoncountyfl.gov 



116

Filing# 165560343 E-Filed 01/26/2023 04:27:22 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. 

DONALD DAVID DILLBECK, 

Defendant. 
I ------------

CASE NO. 90-CF-2795 

ACTIVE DEATH WARRANT 
EXECUTION SCHEDULED 
FEBRUARY 23, 2023 AT 6:00 P.M. 

NOTICE OF COMPLIANCE BYLAW ENFORCEMENT AGENCY 

TO: Charmaine M. Millsaps, Senior Assistant Attorney General 
Office of the Attorney General, Capital Appeals 
The Capitol, Pl-01 
Tallahassee, Fl 32399-1050 

Carmine Marceno, Sheriff of Lee County, by and through undersigned 

counsel hereby gives notice to the Attorney General of compliance by delivery of 

public records involving this case to the records repository of the Secretary of 

State. I certify to the best of my knowledge and belief that all additional public 

records in the possession or control of the Lee County Sheriffs Office pertaining 

to Donald Dillbeck that were received or produced by the Lee County Sheriffs 

Office since the Lee County Sheriffs Office previous submission to the Repository 

of the Secretary of State were submitted to the Repository of the Secretary of State 

on January 26, 2023 via Federal Express Tracking number 393910540958. 

Respectfully submitted, 
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Abbi J. Smith, Esquire 
LEE COUNTY SHERIFF'S OFF1CE 
LEGAL BUREAU 
l 4 750 Six Mile Cypress Parkway 
Fort Myers, Florida 33912 
(239) 477-1492 
E-mail: AJSmith@Sheriff1~eeFL.org 
Secondary: E.Service@SheriflLeeFL.onz 

By:~=~ 
Abbi_:; 
Florida Bar No.: 0042335 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 26th day of January 2023, I electronically 

filed the foregoing with the Clerk of the Circuit Court by using the Florida CoUI1s e

portal filing system which will send a notice of electronic filing to the following: 

The Honorable Angela C. Dempsey, Circuit Judge, Leon County, 301 South 

Monroe Street, Room 301-E, Tallahassee, FL 32301, hooperh@leoncountyfl.gov, 

Eddie Evans, Assistant State Attorney, Leon County State Attorney's Office, 301 

South Monroe Street, Suite 475, Tallahassee, FL "?"QI _) _ _, ' 

cvanse@leoncountyfl.gov; Charmaine Millsaps, Senior Assistant Attorney General 

and Jason Rodriguez, Assistant Attorney General, Office of the Attorney General, 

The Capitol, PL-01, Tallahassee, FL 32399, 

charmaine.millsaps@myfloridalcgal.com, 
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jason.rodriguez@mvtloridalegal.com, j en n if e r.Iee(ii) m vflo rid a leg a I.com, 

capapp@,mvfloridalegal.com; and Baya r-Iarrison, Law Office of Bayn Harrison, 

736 Silver Lake Road, Monticello, FL 32344, bavalaw@aol.com, and Linda 

McDermott, Assistant Federal Defender, Capital Habeas Unit, Office of the Federal 

Public Defender, Northern District of Florida, 227 N. Bronaugh Street, Suite 4200, 

Tallahassee, Florida, linda mcdermott(a)fd.org. 

A~ 
Florida Bar No.: 0042335 
Chief Counsel for Sheriff Carmine Marccno 
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Fili~g # 165563068 E-Filed 01/26/2023 04:45:23 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, Case No. 1990-CF-2795 
CAPITAL CASE 

v. 

DONALD DAVID DILLBECK, 

Defendant. 
I 

FLORIDA DEPARTMENT OF LAW ENFORCEMENT,S 
RESPONSE TO DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC 

RECORDS 

COMES NOW, the Florida Department of Law Enforcement ("FDLE"), by 

and through the undersigned counsel, who responds to Defendant Donald 

Dillbeck's Demand for Additional Public Records pursuant to Florida Rule of 

Criminal Procedure 3.852(h). 

I. BACKGROUND 

Donald Dillbeck ("Defendant") is a prisoner under sentence of death for 

the June 1990 murder of Faye Vann. On January 23, 2023, Governor Ron 

Desantis signed a death warrant. Defendant's date of execution is scheduled for 

Thursday, February 23, 2023 at 6:00 p.m. 

On January 25, 2023, Defendant filed a Demand for Additional Public 

Records pursuant to Florida Rule of Criminal Procedure 3.852(h). The Demand 

seeks: 

any written or media (audio, video, and/or images) files, records, 
reports, letters, memoranda, notes, drafts and/ or electronic mail in 
the possession or control of your agency pertaining to Donald 
Dill beck DOC#068610 that were received or produced by your 

1 
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agency since Mr. Dillbeck's previous request; and/ or any documents 
that were, for any reason, not produced previously. 

II: LEGAL FRAMEWORK 

Florida Rule of Criminal Procedure 3.852(h) governs post-warrant 

demands for additional public records. The rule provides, in pertinent part: 

(3) Within 10 days of the signing of a defendant's death warrant, 
collateral counsel may request in writing the production of public 
records from a person or agency from which collateral counsel has 
previously requested public records. A person or agency shall copy, 
index, and deliver to the repository any public record: 

(A} that was not previously the subject of an objection; 

(B) that was received or produced since the previous request; 
or 

(C) that was, for any reason, not produced previously. 

If none of these circumstances exist, the person or agency shall file 
with the trial court and the parties an affidavit stating that no other 
records exist and that all public records have been produced 
previously .... 

Fla. R. Ciro. P. 3.852(h)(3). 

III. RESPONSE 

FDLE asserts that it has previously provided all the records in its 

possession that pertain to Defendant's case to Defendant's prior postconviction 

counsel, James Banks. Specifically, Defendant's original postconviction counsel, 

Gregory Smith of Capital Collateral Representative, filed a Demand on August 

20, 1997. Defendant later obtained private counsel, James Banks, who filed his 

own Demand on December 23, 1998. The undersigned conducted a diligent 
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search of FDLE's records, which revealed that on August 6, 1999, FDLE delivered 

its records to postconviction counsel at the time, Mr. Banks. 

However, based on conversations with postconviction counsel, the 

undersigned learned that despite FDLE having provided all responsive records 

to prior postconviction counsel, Defendant's current postconviction counsel does 

not possess all of FDLE's records in this case. Therefore, in the interest of judicial 

economy and in the spirit of cooperation, FDLE is proving a complete copy of its 

files to postconviction counsel. 

CONCLUSION 

The undersigned attorneys attest that after a diligent search of FDLE's 

records, no records have been received or produced since the previous request, 

and that there are no records which have not been produced previously. 

Respectfully submitted, 

/ s / !llenjamitt £. .H4/matt 
Benjamin L. Hoffman, 
ASSISTANT GENERAL COUNSEL 
Florida Bar No. 113568 
Counsel for the Florida Department of Law 
Enforcement 

JANINE D. ROBINSON 
ASSISTANT GENERAL COUNSEL 
Florida Bar No. 865966 
Counsel for the Florida Department of Law 
Enforcement 
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SIGNATURE OF ATTORNEY AND CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 

furnished via the Florida Courts E-Filing Portal on January 26, 2023 to: 

Baya Harrison, counsel for Defendant 

Eddie Evans of the State Attorney's Office-Second Judicial Circuit 

Charmaine Millsaps of the Office of the Attorney General 

Honorable Angela Dempsey, Circuit Judge 

I sf !llettjamin .e .7f4/man, 

Benjamin L. Hoffman, 
ASSISTANT GENERAL COUNSEL 
Florida Bar No. 113568 
Counsel for the Florida Department of Law 

· Enforcement 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, Case No. 1990-CF-2795 
CAPITAL CASE 

v. 

DONALD DAVID DILLBECK, 

Defendant. 
I 

AFFIDAVIT 

COMES NOW, the undersigned, Benjamin L. Hoffman, Assistant General 

Counsel, Florida Department of Law Enforcement, and swears the following is 

true: 

1. After Governor Ron DeSantis signed the death warrant on January 23, 

2023, FDLE lab personnel conducted an extensive and thorough search of 

FDLE's Laboratory Information Management System ("LIMS") data base 

for FDLE laboratory case numbers 90101808, Defendant Donald Dillbeck. 

LIMS documents all testing performed in the FDLE crime laboratories. 

2. The search revealed that no records have been received or produced since 

Defendant's previous request for public records, and that there are no 

records which have not been produced previously. 

3. FDLE attests to its good faith belief that records responsive to the previous 

demands were delivered to previous postconviction counsel, James Banks 

on or about August 6, 1999. 



124

BY: 

QJ,, 0k 
BENJAMIN L. HOFFMAN 
Assistant General Counsel 
Florida Department of Law Enforcement 
2331 Phillips Road 
Tallahassee, FL. 32308 
(850) 410-7676 

2 /r. ' 
SWORN AND SUBSCRIBED TO before me this . ..Y~ day ofjf.litklLlLLJ ____ , 2023 

(print, type, or stamp commissioned name of notary public) 

Personally known ~ produced identification_, 

2 

\ J . 

\ PHYLl~A A. CARRIDGE 
! Hotary P~bl!c. State of FiOri(Jd 
, Comm1u1on #HH 120876 

.. My Comm. Expires Aor 22. 2025 
Sar.dee thrOl.l~h Nationdl "'~• 

"w•dl) Aili':. 
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Filing ff 165563068 E-Filed 01/26/2023 04:45:23 PM 
C' 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, Case No. 1990-CF-2795 
CAPITAL CASE 

v. 

DONALD DAVID DILLBECK, 

Defendant. 
I 

FLORIDA DEPARTMENT OF LAW ENFORCEMENT'S 
RESPONSE AND OBJECTION TO DEFENDANT'S DEMAND FOR 

ADDITIONAL PUBLIC RECORDS 

COMES NOW, the Florida Department of Law Enforcement ("FDLE"), by 

and through the undersigned counsel, who responds and objects to Defendant 

Donald Dillbeck's Demand for Additional Public Records pursuant to Florida 

Rule of Criminal Procedure 3.852(i). 

I. BACKGROUND 

Donald Dillbeck ("Defendant") is a prisoner under sentence of death for 

the June 1990 murder of Faye Vann. On January 23, 2023, Governor Ron 

DeSantis signed a death warrant. Defendant's date of execution is scheduled for 

Thursday, February 23, 2023 at 6:00 p.m. 

On January 25, 2023, Defendant filed a Demand for Additional Public 

Records pursuant to Florida Rule of Criminal Procedure 3.852(i). The Demand 

seeks five categories of records: (1) records related to the review process that led 

to the promulgation of the current lethal injection procedures, (2) records of 

correspondence with federal agencies concerning Florida's execution protocol, (3) 

1 
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records related to the three drugs used in the lethal injection protocol, (4) records 

related to prior executions, and (5) records of the training and experience of "all 

individuals" that will participate in the execution of Defendant. The Demand 

should be denied for failure to comply with the requirements of Florida Rule of 

Criminal Procedure 3.852(i)(2)(A)-(D). 

II: LEGAL FRAMEWORK 

The Florida Supreme Court "has long acknowledged that the public 

records procedure under Florida Rule of Criminal Procedure 3.852 'is not 

intended to be a procedure authorizing a fishing expedition for records unrelated 

to a colorable claim for postconviction relief.'" Long v. State, 271 So. 3d 938, 948 

(Fla. 2019), cert. denied, 139 S. Ct. 2635 (2019) (quoting Muhammad v. State, 

132 So. 3d 176, 200 (Fla. 2013)). Instead, Rule 3.852 is "a carefully tailored 

discovery rule[,]" In re Amendment to Florida Rules of Criminal Procedure-Capital 

Postconviction Public Records Production, 683 So. 2d 4 75, 4 76 (Fla. 1996) that is 

subject to the limitations imposed by Rule 3.852(k)(l) that the records sought 

are "not privileged or immune from production and are either relevant to the 

subject matter of the proceeding under rule 3.851 or are reasonably calculated 

to lead to the discovery of admissible evidence." 

In order to obtain additional records under Rule 3.852(i), postconviction 

counsel is required to demonstrate, and the postconviction court must find, each 

of the following: 

(A) collateral counsel has made a timely and diligent search of the 
records repository; 
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(B) collateral counsel's affidavit identifies with specificity those 
additional public records that are not at the records repository; 

(C) the additional public records sought are either relevant to the 
subject matter of a proceeding under rule 3.851 or appear 
reasonably calculated to lead to the discovery of admissible 
evidence; and 

(D) the additional records request 1s not overly broad or unduly 
burdensome. 

Fla. R. Crim. P. 3.852(i)(2)(A)-(D). To satisfy the above requirements, a capital 

defendant is required to explain, with specificity, the reason for needing the 

records and how he or she intends to use those records to collaterally attack his 

or her conviction and sentence. Hojan v. State, 212 So. 3d 982, 995 (Fla. 2017) 

(holding that capital defendant's rule 3.852 request for additional public records 

was facially insufficient because he did not specify "(1) the purpose for which [he] 

need[ed] the files and other records, or (2) how he would use the public records 

to collaterally attack his convictions and sentences.") 

In order to prevail on a method of execution claim under the Eighth 

Amendment, "a condemned prisoner must: (1) establish that the method of 

execution presents a substantial and imminent risk that is sure or very likely to 

cause serious illness and needless suffering and (2) identify a known and 

available alternative method of execution that entails significantly less severe 

risk of pain." Asay v. State (Asay Vl), 224 So. 3d 695, 701 (Fla. 2017) (citing 

Glossip v. Gross, 576 U.S. 863, 877 (2015)). 

In Walton v. State, the Florida Supreme Court held that records related to 

lethal injection do not lead to colorabk claims challenging the method of 
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execution once "the challenge to the constitutionality of lethal injection as 

currently administered in Florida has been fully considered and rejected by the 

Court." 3 So. 3d 1000, 1014 (Fla. 2009). Challenges to the constitutionality of 

lethal injection as currently administered in Florida have been fully considered 

and rejected repeatedly. Long, 271 So. 3d at 943-46 ("Since approving the 

current lethal injection protocol in Asay VI, we have repeatedly affirmed the 

summary denial of challenges to the protocol, including challenges to the use of 

etomidate as the first drug in the protocol.") cert. denied 139 S.Ct. 2635; Dailey 

v. State, 283 So. 3d 782, 792 (Fla. 2019) ("Because we have upheld the 

constitutionality of the current lethal injection protocol, such records 'are 

unlikely to lead to a colorable claim for relief.' ");Jimenez v. State, 265 So. 3d 

462, 4 7 4 (Fla. 2018) (reiterating approval of use of etomidate as first drug in 

lethal injection protocol and noting, "we have consistently rejected [the] challenge 

that the DOC should substitute the current three-drug protocol with a one-drug 

protocol.") (alteration in original) (quoting Hannon v. State, 228 So. 3d 505, 509 

(Fla. 2017)); Asay VI, 224 So. 3d at 700-02 (holding that use of etomidate as the 

first drug in Florida's lethal injection protocol did not violate the Eighth 

Amendment because it did not create a substantial risk of serious harm). 

Moreover, the Florida Supreme Court has repeatedly held that records 

related to prior executions are not relevant to a colorable Eighth Amendment 

claim. See e.g., Chavez v. State, 132 So. 3d 826, 829-30 (Fla. 2014) (affirming 

the denial of demand for execution logs and notes created by FDLE agents who 

observed eleven prior executions); Muhammad, 132 So. 3d at 202-03 ("[RJequests 
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related to actions of lethal injection personnel in past executions do not relate to 

a colorable claim concerning future executions because there is a presumption 

that members of the executive branch will perform their duties properly."); Valle 

v. State, 70 So. 3d 530, 549 (Fla. 2011) (holding that records of past five 

executions were "not related to a colorable Eighth Amendment claim.") 

III. LEGAL ARGUMENT 

FDLE objects to each of Defendant's demands and will address each in 

turn. 

Paragraph 4(A) Records that relate to the review process that led to the 
promulgation of the current lethal injection procedures 

Paragraph 4(A) of the Demand fails to satisfy the requirement of Rule 

3.852(i)(2)(C) and Florida Supreme Court precedent requiring that the records be 

related to a colorable postconviction claim. As the Florida Supreme Court noted 

in Walton, records related to lethal injection do not lead to colorable claims 

challenging the method of execution once "the challenge to the constitutionality 

of lethal injection as currently administered in Florida has been fully considered 

and rejected by the Court." 3 So. 3d 1000, 1014. Challenges to the 

constitutionality of lethal injection as currently administered in Florida have 

been fully considered and rejected on multiple occasions. Long, 271 So. 3d at 

943-46; Dailey, 283 So. 3d at 792; Jimenez, 265 So. 3d at 474; Hannon, 228 So. 

3d at 509; Asay VI, 224 So. 3d at 700-02. 

The current lethal injection procedures use the same three-drug protocol 

that the Florida Supreme Court has repeatedly upheld. Therefore, "production 
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of these records is unlikely to lead to a colorable claim for relief because the 

challenge to the constitutionality of lethal injection as currently administered in 

Florida has been fully considered and rejected by the Court." Walton, 3 So. 3d at 

1014. 

Paragraph 4(B): Records of correspondence with federal agencies concerning· 
Florida's execution protocol 

The same objections that applied to paragraph 4(A) also apply to 

paragraph 4(B). Because the Florida Supreme Court has already fully 

considered, and repeatedly rejected, challenges to the constitutionality of lethal 

injection as currently administered in Florida, Long, 271 So. 3d 943-46; 

Dailey, 283 So. 3d at 792; Jimenez, 265 So. 3d at 474; Hannon, 228 So. 3d at 

509; Asay VI, 224 So. 3d at 700-02, records of correspondence with federal 

agencies related to Florida's execution procedures or the drugs used in those 

procedures is unlikely to lead to a colorable claim for relief because the challenge 

to the constitutionality of lethal injection as currently administered in Florida 

has been fully considered and rejected by the Court." Walton, 3 So. 3d at 1014. 

Additionally, the request for records related to "any correspondence" and 

Defendant's use the phrase "[t]his would include, but is not limited to ... " makes 

the request a blatant overly broad and unduly burdensome request in violation 

of Rule 3.852(i)(2)(D). In fact, his request for such a vast array of correspondence 

is akin to the vast array of communications records sought in Muhammad, 132 

So. 3d at 202 n.18, which the Florida Supreme Court held was "overbroad and 

burdensome, and did not appear to relate to, and would not lead to, a colorable 
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claim." Id. at 203. See also Walton, 3 So. 3d at 1010 (referring to capital 

defendant's request for "any and all" records as an " 'overly broad and unduly 

burdensome' fishing expedition.") 

Paragraphs 4(C), (FL (G). and (Hl: Records related to prior executions 

FDLE combines its response and objection to paragraphs 4(C), (F), (G), and 

(H) because each seeks records related to prior executions. A demand for records 

related to prior executions fails to satisfy Rule 3.852(i)(2)(C) because such 

records are neither "relevant to the subject matter of a proceeding under rule 

3.851, [n]or appear reasonably calculated to lead to the discovery of admissible 

evidence." 

First, the Florida Supreme Court has repeatedly held that records related 

to prior executions are not relevant to a colorable Eighth Amendment claim. See 

e.g., Hannon, 228 So. 3d at 512 (holding that postconviction court properly 

denied request for records related to prior eight executions); Muhammad, 132 

So. 3d at 202-03 ("[R]equests related to actions of lethal injection personnel in 

past executions do not relate to a colorable claim concerning future executions 

because there is a presumption that members of the executive branch will 

perform their duties properly."); Valle, 70 So. 3d at 549 (holding that records of 

past five executions were "not related to a colorable Eighth Amendment claim.") 

This Court should deny paragraph 4(C) in particular because records 

related to the training exercises, logs, checklists, sign-in sheets, photographs, 

and videos from the past are not relevant to a prospective Eighth Amendment 

challenge. Muhammad, 132 So. 3d at 202-03 ("[R]equests related to actions of 
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lethal injection personnel in past executions do not relate to a colorable claim 

concerning future executions because there is a presumption that members of 

the executive branch will perform their duties properly.") Moreover, these are the 

same records sought in Muhammad, 132 So. 3d at 202 n.18, which the Florida 

Supreme Court held was "overbroad and burdensome, and did not appear to 

relate to, and would not lead to, a colorable claim." Id. at 203. 

Paragraphs 4(G) and (H) in particular should be denied because these are 

the same types of records the Florida Supreme Court has already concluded are 

not likely to lead to a colorable Eighth Amendment challenge. See e.g., Chavez, 

132 So. 3d at 829-30 (affirming the denial of demand for execution logs and 

notes created by FDLE agents who observed eleven prior executions); Hannon, 

228 So. 3d at 512 (holding that postconviction court properly denied request for 

records related to prior eight executions); Valle, 70 So. 3d at 549 (holding that 

records of past five executions were "not related to a colorable Eighth 

Amendment claim.") 

Paragraph 4(D) and (E): Records related to the three drugs used in the lethal 
injection protocol 

FDLE combines its response and objections to paragraph 4(D) and (E), 

which generally seek records related to the three drugs used in Florida's lethal 

injection protocol. 

This Court should deny paragraph 4(D) for the same reasons it should 

deny paragraph 4(B). Specifically, the request for records of correspondence with 

"any Florida state agency" in this case is almost identical to the request for 

8 



133

"records relating to any correspondence with any Florida agency" regarding the 

acquisition of the three drugs used in the protocol in Muhammad, 132 So. 3d at 

202 n.18, which the Florida Supreme Court held was "overbroad and 

burdensome, and did not appear to relate to, and would not lead to, a colorable 

claim." Id. at 203. 

Similarly, this Court should deny paragraph 4(E) because the Florida 

Supreme Court has already fully considered, and repeatedly rejected, challenges 

to the constitutionality of lethal injection as currently administered in Florida. 

Long, 271 So. 3d at 943-46; Dailey, 283 So. 3d at 792; Jimenez, 265 So. 3d at 

474; Hannon, 228 So. 3d at 509; Asay VI, 224 So. 3d at 700-02. As such, records 

related to the purchase, storage, maintenance, use, distribution, disposal, and 

expiration dates of' the drugs used in Florida's lethal injection protocol are 

unlikely to lead to a colorable claim for relief because "the challenge to the 

constitutionality of lethal injection as currently administered in Florida has been 

fully considered and rejected by the Court." Walton, 3 So. 3d at 1014. 

Paragraph 4(1): Records of the training and experience of "all individuals" that 
will participate in the execution of Defendant 

This Court should deny paragraph 4(1) because "there is a presumption 

that members of the executive branch will perform their duties properly." 

Muhammad, 132 So. 3d at 202-03. Therefore, the "training and experience of all 

individuals expected to" participate in Defendant's execution is not relevant to a 

colorable Eighth Amendment claim. 
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CONCLUSION 

This Court should deny the Demand in its entirety because it epitomizes 

the type of fishing expedition the Florida Supreme Court has repeatedly held is 

not permitted by Rule 3.852. The Demand seeks records that the Florida 

Supreme Court has previously determined are not relevant to a colorable Eighth 

Amendment claim. More to the point, however, the Florida Supreme Court has 

held that once it has fully considered and rejected a constitutional challenge to 

the lethal injection protocol, as currently administered, records related to lethal 

injection are not relevant to a colorable Eighth Amendment claim. The Florida 

Supreme Court has already fully considered and rejected challenges to lethal 

injection as currently administered in Florida. Therefore, such records are not 

relevant to a colorable Eighth Amendment claim. 

WHEREFORE, based on the foregoing, the Florida Department of Law 

Enforcement respectfully requests that this Court deny Defendant's Demand for 

Additional Public Records. 

Respectfully submitted, 

Benjamin L. Hoffman, 
ASSISTANT GENERAL COUNSEL 
Florida Bar No. 113568 
Counsel for the Florida Department of Law 
Enforcement 

JANINE D. ROBINSON 
ASSISTANT GENERAL COUNSEL 
Florida Bar No. 865966 
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• 

Counsel for the Florida Department of Law 
Enforcement 

SIGNATURE OF ATTORNEY AND CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 

furnished via the Florida Courts E-Filing Portal on January 26, 2023 to: 

Baya Harrison, counsel for Defendant 

Eddie Evans of the State Attorney's Office-Second Judicial Circuit 

Charmaine Millsaps of the Office of the Attorney General 

Honorable Angela Dempsey, Circuit Judge 

Benjamin L. Hoffman, 
ASSISTANT GENERAL COUNSEL 
Florida Bar No. 113568 
Counsel for the Florida Department of Law 
Enforcement 
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Filing# 165568620 E-Filed 01/26/2023 05:48:26 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. 

DONALD DAVID DILLBECK, 

Defendant. 
I --------------

ACTIVE DEATH WARRANT 

Case No.: 1990-CF-2795 

DEPARTMENT OF CORRECTIONS' RESPONSE AND OBJECTION TO 
DEFENDANT'S DEMAND FOR POST-DEATH WARRANT PUBLIC RECORDS 

COMES NOW, the Department of Corrections ("Department"), by and through 

undersigned counsel, and hereby files its Objections to Defendant's Demand for Post-Death 

Warrant Public Records, filed on January 26, 2023, pursuant to Florida Rule of Criminal 

Procedure 3.852(11)(3). In support thereof, the Department states as follows: 

On January 23, 2023, Governor Ron DeSantis signed a death warrant for Mr. Dillbeck 

and scheduled his execution for February 23, 2023. On January 24, 2023 the Department filed 

the lethal injection procedures ( dated May 6, 2021) in the trial court and the state repository. On 

January 26, 2023, a Scheduling Order was issued directing the Defendant to file demands for 

additional public records by January 26 at 12:00 p.m. The Defendant filed two Demands 

("Demand #1" on January 25) and ("Demand #2" on January 26) for Additional Public Records. 

In Demand #I, the Defendant seeks "any written or media ( audio, video, and/or 

images) files, records, reports, letters, memoranda, notes, drafts and/or electronic mail in the 

possession or control of your agency pertaining to Donald Dill beck DOC#0686 l O that were 

received or produced by your agency since Mr. Dillbeck's previous request; and/or any 

documents that were, for any reason, not produced previously." To the extent that Mr. Dillbeck 

is requesting updated inmate records (Medical, Classification, Central, Inspector General, and 
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Probation and Parole) from the last date of production, which was in 1999, FDC does not object 

to the disclosure of these records. 1 FDC objects to the remainder of the requests as an overly 

broad "any and all" demand that has been previously litigated and upheld in favor of the 

Department and other agencies. 

In Demand #2, the Defendant is seeking 14 paragraphs of records related to the 

Department's lethal injection protocol, procedures, and process. FDC objects to every paragraph 

of this demand. 2 

Pursuant to Rule 3.852, a comi must find: (a) counsel has made a timely and diligent 

search of the records repository; (b) counsel's written demand identifies with specificity those 

additional public records that are not in the repository; ( c) the additional public records sought 

are either relevant to the subject matter of a Rule 3.851 proceeding, or appear reasonably 

calculated to lead to the discovery of admissible evidence; and ( d) the additional records request 

is not overly broad or unduly burdensome. "The Defendant bears the burden of demonstrating 

that the records sought relate to a colorable claim for postconviction relief." See Mann v. State, 

112 So.3d 1158, 1163 (Fla. 2013). (a defendant seeking public records post-wan-ant must show 

how the requested records relate to a colorable claim for postconviction relief and show good 

cause as to why the demand was not made until after the death wanant was signed). As such, the 

Defendant is not entitled to production of these records under Rule 3.852(h) and Rule 3.852(i). 

Defendant's All-Records Demand (Demand #1) 

1 While FDC is producing medical records to the repository, it cannot provide unredacted records to counsel for 
Defendant or the State unless or until, a) Defendant signs a release form specifically authorizing PHI disclosure to 
Mr. Han-ison (ex: FDC Form DC4-711B; orb) the Court orders such disclosure via a HIPAA-compliant qualified 
protective order. See 45 CFR § 164.152. In furtherance of disclosure of these records, and to expedite record 
delivery, FDC will include HIP AA-compliant language in its proposed order granting this objection that will 
authorize disclosure of protected health information to all counsel in this litigation to avoid unnecessary delay. 
2 As the demands are substantially similar, FDC hereby also adopts any arguments in objection to the lethal 
injection demand contained with the Florida Department of Law Enforcement's Jan_uary 26 Response and Objection 
to Defendant's Demand for Additional Public Records. 

2 
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FDC objects to Demand #1 to the extent that it constitutes an "all-records" demand for 

records that would encompass records outside the parameters of the record update being 

provided by FDC on the date of this objection. If construed as a request to update records that 

were produced to the repository in 1999 by FDC, that production is being completed on this date 

in compliance with the Court's scheduling order (paragraph 1 of the order states, "additional 

inmate records from the time of the 1999 disclosures until the present date [shall be provided by 

FDC] by Thursday, January 26, 2023, at 6:00 p.m."). A notice regarding those records being 

produced will be filed by FDC this evening. However, the plain text of the demand ranges 

further than a mere updating of the 20-plus years of inmate and medical records being produced 

today, three business days after the issuance of the warrant 

The Florida Supreme Court has held that requests that ask for "[a]ll notes, memoranda, 

letters, electronic mail, and/or files, drafts, charts, reports, and/or other files" are improper and do 

not meet the requirements of Rule 3.852. See Mills v. State, 786 So. 2d 547, 551-52. See also 

Diaz v. State, 945 So. 2d 1136, 1148-50 (Fla. 2006); Hill v. State, 921 So. 2d 579, 584-85 (Fla. 

2006) (rejecting request for all information on executions because the requests were too broad). 

Defendant fails to acknowledge that this request would be not just unduly burdensome to FDC, 

but in fact might not be possible in the time allotted by the Florida Supreme Court for this post

warrant proceeding or within the confines of this Court's 6-hour production requirement extant 

in its Scheduling Order. To require FDC to search for, identify, and review every email or other 

media communication mentioning Defendant during his incarceration to determine what, if any, 

of those communications might be responsive to one of the Defendant's demands would be 

burdensome to FDC staff to the point of preventing all other work of an unknown number or 

employees from being done. Furthermore, Defendant does not allege what relevant evidence he 

believes would be produced from such a search. The Florida Supreme Court has held that 

3 
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requests for records pursuant to 3.852 may properly be denied if that request is "overly broad and 
' 

unsupported by any indication of their relevance to a colorable claim." Muhammad v. State, 132 

So. 3d 176 at 201 (Fla. 2013). On its face, this is such a demand. 

The Florida Supreme Court has specifically addressed the issue of post-warrant demands 

for "any and all files" and "any and all documents" and has held these requests are overbroad 

and a trial court may properly deny such requests. Diaz v. State, 945 So. 2d at 1136 (trial court 

properly denied an "any and all" demand because the request was overbroad, the defendant 

failed to demonstrate how documents would lead to admissible evidence or relate to a 

postconviction claim, and any claim that the records may relate to had been fully argued and 

ruled upon in previous proceedings). See also Tompkins v. State, 872 So. 2d 230 (Fla. 2003). 

Mills, 786 So. 2d at 547; Muhammad, 132 So. 3d at 176. 

The Florida Supreme Court has repeatedly stressed and long held that collateral post

conviction public records requests are not to be used for fishing expeditions and that the 

defendant bears the burden of proving that the records he requests are, in fact, related to a 

colorable claim for post-conviction relief. See Moore v. State, 820 So. 2d 199, 204 (Fla. 2002); 

Glock v. Moore, 776 So. 2d 243, 253 (Fla. 2001 ); Johnson v. State, 804 So .2d 1218, 1224 (Fla. 

2001) ( denial of a request for additional public records upheld where the request sought general 

information to "research and discover" post-conviction claims that defendant had no specific 

basis for believing); Valle v. State, 70 So. 3d 530 (Fla. 2011) (acknowledging the public records 

procedure under Rule 3.852 "is not intended to be a procedure authorizing a fishing expedition 

for records unrelated to a colorable claim for postconviction relief'). Rule 3.852 is not intended 

for use by defendants as "'nothing more than an eleventh-hour attempt to delay the execution 

rather than a focused investigation into some legitimate area of inquiry." Sims v. State, 753 So. 

2d 66, 70 (Fla. 2000). 

4 
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A trial court may properly deny post-warrant records requests as far as exceeding the 

scope of Rule 3 .852 records production if the requests are over broad, of questionable relevance, 

and unlikely to lead to discoverable evidence. Muhammad, 132 So. 3d at 176. See also Mann v. 

State, 112 So. 3d 1158 (Fla. 2013) (a defendant seeking public records post-warrant must show 

how the requested records relate to a colorable claim for postconviction relief and show good 

cause as to why the demand was not made until after the death warrant was signed). 

While many records in the possession of other agencies, including, particularly, trial 

transcripts and related trial and postconviction records in possession of the Office of the Attorney 

General and the Office of the State Attorney, are more likely in a general sense, to be relevant to 

a postconviction proceeding, it is a hard case to make that "all" of the Defendanes records 

related to his. incarceration are relevant to a postconviction proceeding. Respectfully, without the 

particularized showing of relevancy required by Rule 3.852, the Department submits that records 

related to the type of food tray the Defendant received, whether he grieved the confiscation of 

particular property, when he was showered and shaved, whether a particular death row pen pal 

sought pern1ission to visit him, when he requested in writing a particular fonn from his 

classification officer, etc., are irrelevant and of no use to attack either the Defendant's conviction 

or sentence. 

Under all relevant provisions of Rule 3.852, before a court may order an agency to 

produce public records, a court must find as to the specific demand at issue that (a) collateral 

counsel has made a timely and diligent search of the records repository; (b) collateral counsel has 

submitted an affidavit that identifies with specificity those additional public records sought that 

are not at the records repository; ( c) the additional public records sought are either relevant to the 

subject matter of a [Rule 3 .851] proceeding or appear reasonably calculated to lead to the 

discovery of admissible evidence; and (d) the additional records request is not overly broad or 

5 
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unduly burdensome. See Rule 3.852(g) and (i), Fla. R. Crim. Pro. In our current posture, 

Defendant has not made the requisite showing. 

Pursuant to applicable authority, the Defendant is not entitled to "any and all" records or 

records that are not relevant to the subject matter of a Rule 3 .851 proceeding or reasonably 

calculated to lead to the discovery of admissible evidence. In fact, the Defendant is not entitled 

to any records that are not the subject matter of a proper Rule 3. 852 demand. The Defendant has 

not identified with specificity the records he seeks. The Defendant has not posited any argument 

demonstrating the records he seeks are relevant to the subject matter of a Rule 3.851 proceeding 

or are reasonably calculated to lead to the discovery of admissible evidence. The Department 

respectfully submits that the demand, as written, is overly broad and unduly burdensome. To 

that end, this Court should not order production of any records that are not the subject of a proper 

Rule 3.852 demand, especially considering FDC's timely production of the aforementioned 

updated records submitted to the Repository. 

To conclude argument on the all-records demand and as a transition to FDC's objections 

to Defendant's demands for lethal injection records, FDC notes that the Florida Supreme Court 

affi1med similar denials in Florida's most recent post-warrant case involving all-record and lethal 

injection demands in Dailey v. State, 283 So.3d 782 (Fla. 2019). 

Rule 3.852 is "not intended to be a procedure authorizing a fishing 
expedition for records." Sims v. State, 753 So. 2d 66, 70 (Fla. 2000). For this 
reason, records requests under Rule 3.852(h) are limited to "persons and 
agencies who were the recipients of a public records request at the time the 

. defendant began his or her postconviction odyssey," id.; whereas records 
requests under Rule 3.852(i) must "show how the requested records relate to a 
colorable claim for postconviction relief and good cause as to why the public 
records request was not made until after the death warrant was signed." Asay 
[v. State, 224 So. 3d 695, 700 (Fla. 2017)] (quoting Tompkins v. State, 872 So. 
2d 230, 244 (Fla. 2003)). 

Bowles, 276 So. 3d at 795 (alteration in original) (quoting Hannon, 228 
So. 3d at 511 ). If "a defendant cannot demonstrate that he or she is entitled to 

6 
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relief on a claim or that records are relevant or may reasonably lead to the 
discovery of admissible evidence, the trial court may properly deny a records 
request." Id. (quoting Asay, 224 So. 3d at 700). 

Dailey v. State, 283 So. 3d 782, 792 (Fla. 2019). 

Lethal Iniection Records (Demand #2) 

FDC objects to the entirety of Defendant's January 26 demand because the Florida 

Supreme Court has routinely and unwaveringly affi1med trial court orders sustaining FDC's 

objections to the disclosure of such records in the post-wan-ant context. Moreover, such records 

necessarily contain information that is confidential and exempt pursuant to the Florida Statutes, 

specifically sections 945.10 (1 )(g) and (1 )G), F.S. 

Statut01y Exemption(s) 

Florida Statutes Chapter 945 is the statutory authority specific to the Department of 

Con-ections. Section 945.10 addresses records and infonnation held by the Depa1iment that is 

confidential and exempt from public records disclosures under Chapter 119. Regarding lethal 

injection records, §945.l 0(1 )(g) exempts from public disclosure "Infom1ation which identifies an 

executioner, or any person prescribing, preparing, compounding, dispensing, or administering a 

lethal injection. In 2022, the Florida Legislature broadened this protection and added an 

additional subsection. Section 945.10(1 )(i), F.S., exempts from disclosure: 

(j) 1. Information or records that identify or could reasonably lead 
to the identification of any person or entity that participates in, has 
participated in, or will participate in an execution, including 
persons or entities administering, compounding, dispensing, 
distributing, maintaining, manufacturing, ordering, preparing, 
prescribing, providing, purchasing, or supplying drugs, chemicals, 
supplies, or equipment necessary to conduct an execution in 
compliance with chapter 922. 

7 
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2. The exemption in subparagraph 1. applies to infom1ation and 
records held by the department before, on, or after the effective 
date of the exemption. 
3. This paragraph is subject to the Open Government Sunset 
Review Act in accordance with s. 119 .15 and shall stand repealed 
on October 2, 2027, unless reviewed and saved from repeal 
through reenactment by the Legislature. 

Fla. Stat. §945.1 OU) (2022). Records requested in the demand in paragraph 4(A) through 4(N), 

would, if they exist, necessarily contain this statutorily confidential and exempt infonnation. 

Not only have Courts consistently ovenuled the disclosure of lethal injection records (see 

case citations, infra.) the Florida Legislature took further steps to maintain the confidentiality of 

these records, and those persons and entities "administering, compounding, dispensing, 

distributing, maintaining, manufacturing, ordering, preparing, prescribing, providing, purchasing, 

or supplying drugs, chemicals, supplies, or equipment necessary to conduct an execution in 

compliance with chapter 922." The language used in §945.10(1)U)(2) expresses the desire of the 

Legislature for these protections to be retroactively applied. In passing the amended language, 

the Legislature found: 

that it is a public necessity that information or records that identify or could 
reasonably lead to the identification of those persons or entities that participate 
in an execution be made confidential and exempt from s. 119.07(1), Florida 
Statutes, and s. 24(a), Article I of the State Constitution. The disclosure of 
information or records that identify or that could reasonably lead to the 
identification of those persons or entities that participate in an execution could 
jeopardize the safety of such persons or entities by exposing them to potential 
harassment, intimidation, or ham1 and could also thwart the ability of the 
Department of Corrections to obtain the necessary personnel, drugs, chemicals, 
supplies, or equipment needed to carry out executions. Therefore, the 
Legislature finds that it is a public necessity that this infom1ation be kept 
confidential and exempt from public disclosure. 

See Laws of Fla., Ch. 2022-115, Section 2. The Defendant's demand states he is seeking "public 

records" regarding the lethal injection protocol; however, these records have been deemed 

confidential and exempt from public disclosure. 

8 
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Relevance to a Colorable Claim 

A defendant seeking to mount a successful Eighth Amendment challenge to a state's 

lethal injection protocol must demonstrate that "the conditions presenting the risk [ of cruel and 

unusual punishment] must be 'sure or very likely to cause serious illness and needless suffering,' 

and give rise to 'sufficiently imminent dangers.'" Baze, 553 U.S. at 49-50 (quoting Helling v. 

McKinney, 509 U.S. 25, 33, 34-35 (1993)) (plurality opinion). Additionally, "speculation cannot 

substitute for evidence that the use of the drug is 'sure or very likely to cause serious illness and 

needless suffering." Brewer, 131 S. Ct. at 445 (2010) (quoting Baze, 553 U.S. at 50). 

The constitutionality of the current lethal injection procedure has been upheld against 

lethal injection challenges mounted in the following cases: Asay v. State, 224 So.3d 695(Fla. 

2017); Hannon v. State, 228 So.3d 505 (Fla. 2017); Branch v. State, 236 So._3d 981 (Fla. 2018); 

Jimenez v. State, 265 So.3d 462 (Fla. 2018); Long v. State, 271 So.3d 938 (Fla. 2019); Bowles v. 

State, 276 So.2de 791 (Fla. 2019; and Dailey v. State, 283 So.3d 782 (Fla. 2019). The lethal 

injection protocol has been litigated in these recent warrant cases (and several others in pre

warrant litigation) and the courts have consistently held that the disclosure of these records is not 

related to a colorable claim of relief. In Dailey, the Defendant argued that the Court erred in 

denying his requests for supply records related to the lethal injection protocol from the 

Depa1iment and from the Medical Examiner. The Florida Supreme Court ruled that the 

argument was without merit. "Because we have upheld the constitutionality of the current lethal 

injection protocol, such records " are 'unlikely to lead to a colorable claim of relief"' Hannon, 

228 So. 3d at 512 (quoting Walton v. State, 3 So. 3d 1000, 1014 (Fla. 2009)). 

As the court opined in Long: 

As this Court has explained, to prevail on an Eighth Amendment 
method of execution challenge, "a condemned prisoner must: ( 1) 
establish that the method of execution presents a substantial and 
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Long at 945. 

imminent risk that is sure or very likely to cause serious illness and 
needless suffering and (2) identify a known and available 
alternative method of execution that entails a significantly less 
severe risk of pain." Asay v. StateJ..Asay VJ), 224 So.3d 695, 701 
(Fla. 2017) (citing Glossip v. Gross, -U.S.--, 135 S.Ct. 2726, 
2737, 192 L.Ed.2d 761 (2015); Baze v. Rees, 553 U.S. 35, 50, 128 
S.Ct. 1520, 170 L.Ed.2d 420 (2008) (plurality opinion)); see 
also Bucklew v. Precythe, -U.S.--, 139 S.Ct. 1112, 1129, 203 
L.Ed.2d 521 (2019) ("(re )confinn[ing] that anyone bringing a 
method of execution claim alleging the infliction of 
unconstitutionally cruel pain must meet the Baze-Glossip test"). 

The Court has repeatedly held that the "production ofrecords related to lethal injection 

are 'unlikely to lead to a colorable claim for relief [when] the challenge to the constitutionality of 

lethal injection as currently administered in Florida has been fully considered and rejected by the 

Court."' Hannon v. State, 228 So.3d 305 (Fla. 2017) ( quoting Walton v. State, 3 So.3d 1000 (Fla. 

2009)). 

In Dailey v. State, (283 So.3d 782 (Fla. 2019), Mr. Dailey requested records from several 

agencies, including FDC and the Medical Examiner. After hearing objections and argument, 

the trial court denied Mr. Dailey's request. Specifically, the trial court denied his requests for 

records related to the lethal injection protocol. The requests made in Mr. Dailey's demand are 

nearly identical to the requests made in Mr. Dillbeck's demand. 3 

Additionally, the Com1 held in Long that the trial comi properly denied the defendant's 

demand for records related to lethal injection 4, including many of the exact records which 

Defendant has requested in the instant demand. 5 A similar demand 6 was subsequently filed in 

3 See Attachment A, "Defendant's Demand for Production of Additional Public Records," filed 
in State v. Dailey, Pinellas County case 1985-CF-007084. 
4 Long v. State, 271 So.3d 938 (Fla. 2019). 
5See Attachment B, "Defendant's Demand for Production of Additional Public Records," filed in 
State v. Long, Hillsborough County case 1984-CF-13346. 
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Bowles, and the Florida Supreme Court found that "[b]ecause Bowles cannot demonstrate he 

[ was] entitled to relief on claims related to these records," his demand for records related to 

lethal injection was properly denied. 7 As in the instant Demand, Bowles requested records 

related to execution training exercises, FDC's obtaining and storage of the drugs used in lethal 

injection, communications between FDC and the Food and Drug Administration, records related 

to the promulgation of the current lethal injection protocol, and research done by or on behalf of 

FDC into the use of etomidate and rocuronium bromide. Additionally, Paragraph 4(A) through 

(N) are functionally identical to Paragraphs 20(p) through 20(s) of the demand in Bowles. 8 In the 

instant case, Defendant fails to even state a claim to which the requested records might be 

related, much less establish that he would be entitled to relief where similar demands have been 

held by the Florida Supreme Court to have been properly denied. 

Demands for records relating to how FDC selects, obtains, and stores the drugs used in 

the lethal injection protocol have been consistently found unrelated to a colorable claim to 

relief. 9 FDC is entitled to a presumption that it will properly carry out lethal injection as 

promulgated in the current protocol. "Moreover, [the Florida Supreme] Court will presume that 

the DOC will act in accordance with its protocol and cany out its duties properly ... [and that] 

DOC will obtain viable versions of the drugs it intends to use and confinn before use that the 

drugs are still viable, as the protocol requires." Muhammad at 206. As such, records related to 

drugs used in lethal injection are unlikely to be relevant to a valid claim. Similarly, the 

Defendant has made no showing that photographs of the execution chamber or execution training 

6 See Attachment C, "Defendant's Demand for Additional Public Records," filed in State v. 
Bowles, Duval County case 1994-CF-12188. 
7 Bowles v. State, 276 So.3d 791 at 795 (Fla. 2019). 
8 See Attachment C. 
9 See Asay, Hannon, Muhammad, Long, and Bowles. See also Dailey v. State, 283 So.3d 782 
(Fla. 2019). 
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infonnation would lead to a valid claim. Additionally, records of this type are irrelevant to any 

"as-applied" medical challenge to Florida's current lethal injection protocol. See Long v. State 

271 So.3d 938, 944 (Fla. 2019). The Department maintains that requests of this nature are fishing 

expeditions to obtain confidential and exempt infonnation in Florida's lethal injection protocol. 

Both the United States Supreme Court and the Florida Supreme Court have held that 

post-conviction claims based on nothing more than the source of lethal injection drugs do not 

present a cognizable claim that a lethal injection procedure is unconstitutional. Brewer v. 

Landrigan, 131 S. Ct. 445 (2010) (vacating a stay of execution that was based upon a finding 

that the condemned inmate had a substantial likelihood of success on the merits of his claim that 

the use of sodium thiopental obtained from a foreign source and not approved by the FDA 

creates a substantial and unnecessary risk of serious hann in violation of the Eighth 

Amendment); Valle, 70 So. 3d at 549 (requests for records to demonstrate that pen to barbital may 

have been procured illegally are speculative and conclusory and amount to no more than a 

"fishing expedition" for which Rule 3.852 is not intended). 

The Florida Supreme Court has held that there is a presumption that the members of the 

executive branch will properly perform their duties. Lighbourne v. McCollum, 969 So. 2d 326, 

343 (Fla. 2007); Squires v. State, 565 So. 2d 318, 319-20 (Fla. 1990) (it must be presumed that 

members of the executive branch will properly perfonn their duties); and Provenzano v. State, 

739 So. 2d 1150, 1153 (Fla. 1999) (there is a presumption that the members of the executive 

branch will properly perfom1 their duties in caiTying out an execution). See also Buenoano v. 

State, 565 So. 2d 309, 311 (Fla. 1990) (the defendant bears the burden of alleging sufficient basis 

to overcome the presumption that the executive branch will properly perform its duties); Valle, 

70 So. 3d at 549 (records related to the Department's administration of previous executions are 

not related to a colorable Eighth Amendment claim). And most recently in Dailey, " As we 

12 



148

recognized in Long, "[t]he DOC is entitled to a presumption that it will properly perfom1 its 

duties while carrying out an execution ... [and] our 'role is not to micromanage the executive 

branch in fulfilling its own duties relating to executions.' "Long, 271 So. 3d at 946 (alterations 

in original) (quoting Hannon, 228 So. 3d at 509). As such, this Court should not order the 

production of any records related to a fishing expedition based on speculation that the 

Department may not be properly perfo1111ing its duties. 

Unconstitutional "As-Applied" Arguments 

Mr. Dillbeck's demand does not allege any facts for the basis of an "as-applied" 

challenge to Florida's lethal injection protocol. It is notable that the Defendant has filed multiple 

postconviction claims in federal and state comis since the beginning of his postconviction 

odyssey. If the Defendant had an "as-applied" claim to the lethal injection protocol, he had 

ample time to advance this claim prior to the issuance of this death wainnt, especially since the 

"etomidate" protocol has been in use since 2017. Mr. Dill beck alleges no underlying medical 

condition to fu1iher an "as-applied" challenge to the lethal injection protocol. Mr. Dillbeck has 

not alleged any facts in his demand for the records to suggest that his situation is different from 

previous executions using the cunently approved protocol. 

Since 1999 (the year of the last record production by FDC), Mr. Dillbeck has filed the 

following postconviction motions in state court: state petition for writ of habeas corpus (Dillbeck 

v. Crosby, 882 So.2d 969 (Fla. 2004)), successive motion for postconviction relief (Dillbeclc v. 

State, 168 So.3d 224 (Fla. 2015)), second successive motion for postconviction relief (Dillbeclc v. 

State, 234 So.3d 558 (Fla. 2018), cert. denied, Dillbeclc v. Florida, 139 S.Ct 162 (Oct. 1, 2018)), 

and a third successive motion for postconviction relief was filed in state court in 2019 and 

subsequently dismissed. The U.S. Supreme Court denied ce1iiorari (Dillbeck v. Florida, 141 

S.Ct 2733 (June 7, 2021). Mr. Dillbeck has raised multiple claims in multiple state comi filings, 
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none of which required the records he is now seeking in his demand. This is exactly the scenario 

that 3.852(h) was enacted to avoid: a death row inmate on a fishing expedition for records, rather 

than focusing on a legitimate area of inquiry. Mr. Dillbeck has been unable to demonstrate that 

he is entitled to any relief in his previous state court motions (or litany of federal filings). He has 

made no attempt to request any lethal injection protocol records and has waited until the 

proverbial "eleventh hour" to request them at this time. The Florida Supreme Court's opinions 

regarding this type of demand are clear: such demands cannot lead to a colorable claim and 

should be denied. 

CONCLUSION 

The Florida Supreme Court has fully considered and rejected all constitutional challenges 

to Florida's current lethal injection protocol. All the records Mr. Dillbeck seeks in the demand 

are irrelevant to a colorable claim of relief. The Department respectfully requests this Court to 

sustain the objections to the Mr. Dillbeck's Demands for Additional Public Records. 

Respectfully submitted, 

Isl Christina Porrello 
CHRISTINA PORRELLO 
SENIOR ATTORNEY 
Florida Bar No.: 10736 
Florida Department of Corrections 
501 South Calhoun Street 
Tallahassee, FL 32399-2500 
P: (850) 354-2804 
F: (850) 922-4355 

Email: Christina. Porrello@f dc.myflorida. com 
Secondary: courtfilings@fdc.myflorida.com 
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT, 
IN AND FOR PINELLAS COUNTY, FLORIDA 

STATE OF FLORIDA, 
Plaintiff, Case No. 1985--CF-007084 

Emergency Capital Case 
v. 

James Milton Dailey, 
Defendant. 

Death Warrant Signed 
Execution Scheduled For 
November 7, 2019 at 6:00 P.M. · 

_________ / 
DEFENDANT'S DEMAND FOR PRODUCTION O:F ADDITIONAL PUBLIC RECORDS 

[:FLORIDA DEPARTMENT O.F CORRECTIONS] 

To: Mark S. Inch, Secretary 
Florida Department of Corrections, 
Attn: Office of the General Counsel, 
Katherine Marx Horst, Associate General Counsel, 
501 South Calhoun Street, 
Tallahassee, FL 32399-2500 
E-mail: Katherine.horst@fdc.myflorida.com 

The Defendant, JAMES MILTON DAILEY, by and through undersigned counsel, hereby 

makes the following demands of Secretary Mark S. Inch of FLORIDA DEPARTMENT OF 

CORRECTIONS ("FDOC"), pursuant to Florida Rule of Criminal Procedure 3.852(h), for 

additional public records pertinent to thls capital case under a truncated schedule. In support, Mr. 

Dailey states as follows: 

1. Mr. Dailey is an indigent Florida inmate under a sentence of death and subject to execution 

by lethal injection pursuant to Section 922.105, Florida Statutes (2019). A Death Warrant 

was signed by Governor Ron DeSantis on Wednesday, September 25, 2019. This warrant 

was accompanied by a letter dated September 25, 2019, to the Governor from the Attorney 
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General Ashley Moody. 1 Despite his pending innocence appeal before the Supreme Court of 

Florida, Mr. Dailey's execution has been scheduled for Thursday, November 7, 2019. 

2. On February 27, 2019, Mark S. Inch, the Secretary for the Florida Department of Corrections, 

signed into effect the current three-drug protocol. The February 27, 2019 protocol was 

identical to the January 4, 2017 protocol, which first substituted etomidate for midazolam as 

the first drug. Etomidate, which is marketed as "Amidate", is a short-acting drug that induces 

anesthesia, but is severely painful upon injection. Etomidate produces a burning feeling. 

Etomidate wears off quickly as the liver quickly breaks down the drug which is why it is 

characterized as a drug to induce anesthesia. Etomidate has no analgesic properties. 

3. In 2016, an evidentiary hearing occurred in Jacksonville, Florida, in Asay v. State, Duval 

County Case No. 87-6876-CF, as to the efficacy of etomidate as the first drug. Mr. Asay's 

execution was the first to be scheduled after the adoption of the new protocol. At his hearing, 

Mr. Asay presented evidence that the injection of etomidate was painful and because the 

etomidate is the first drug administered in the sequence, the inmate will be fully conscious 

and will experience severe pain. Testimony was presented that Mr. Asay might vocalize his 

reaction to the pain. 

4. The Florida Supreme Court ultimately affirmed the denial of relief as to Mr. Asay's 

contention that etomidate was not an effective first drug in an execution protocol and held 

that the cun-ent protocol did not violate the Eighth Amendment. See Asay v. State, 224 So. 3d 

Mr. Dailey' s substantive innocence claims are pending before the Supreme Court of Florida. 
The claims provide evidentiary support that cast doubt upon the finding of guilt in this case. See 
Dailey v. State, Florida Supreme Court Case number: SC 18-557. Attorney General Moody's letter 
inaccurately states that these claims have been resolved. 
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695, 702 (Fla. 2017). 

5. However, the unheeded warnings in Asay about the pain and suffering caused by etomidate 

were shown to be prescient in the February 22, 2018 execution of Eric Branch. Mr. Branch 

suffered serious pain in violation of the Eighth Amendment. Witness and media accounts 

detailed· how Mr. Branch screamed and thrashed on the gurney. One media accom1t 

indicated: "Just as officials were administering the lethal drugs that included a powerful 

sedative, [Mr.] Branch let out a blood-curdling scream, thrashed on the gurney, then 

yelled 'Murderers! Murderers! Murderers!' before falling silent after a guttural groan." 

Associated Press, Eric Branch Yells 'Murderers!' During His Execution.for Killing College 

Student in 1993 (February 22, 2018) http://www.orlandosentinel.com/news/os-florida

execution-eric-scott-branch-0222-story.html. 

6. Attorney Robert Friedman, who witnessed the execution on behalf of Mr. Branch's counsel 

stated that a minute after being told that the execution phase was about to begin, "Mr. 

Branch's legs were moving, his head was moving, and his chest was heaving. At 6:49 he 

screamed at the top of his lungs, then he yelled out 'murderers.' His body was shaking. 

For about a minute after he yelled out, his legs were moving. He appeared to be in obvious 

distress." 

7. Following Mr. Branch's execution, when asked whether Mr. Branch's scream could have 

been caused by the execution drugs, FDOC spokesperson, Michelle Glady stated that "'there 

was no indication' that the inmate's last actions were a result of the injection procedure. She 

said that conclusion had been confirmed by the Florida Department of Law Enforcement." 

Sky News, Killer Eric Scott Branch shouts 'murderers/ 1 as he is executed in Florida 
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(February 23, 2018) https://news.sky .com/story/killer-eric-scott-branch-shouts-murderers

as-hes-executed-in-florida-11262985. However, to date, neither FDOC nor the Florida 

Department of Law Enforcement ("FDLE") have disclosed any further information about how 

that conclusion was reached. 

8. Despite documented evidence that the Etomidate Protocol creates a substantial risk of serious 

pain, Florida nevertheless continued setting Etomidate Protocol executions. It was used in the 

execution of Jose Jimenez, who also suffered obvious pain under in violation of the Eighth 

Amendment. After the execution of Mr. Jimenez on December 13, 2018, it was reported that 

"Local 10 News investigative reporter Jeff Weinsier, who witnessed the execution, said 

Jimenez was blinking profusely, twitching and breathing heavily. Then it all stopped." 

Jeff Weisner, Associated Press, Man executed for North Miami Woman's. 1992 Murder 

(updated December 19, 2018) https ://www.locallO.com/news/florida/north-miami/j ose-

antonio-jimenez-execution. 

9. In her dissent in Jimenez v. State, 265 So. 3d 462, 492 (Fla. 2018), Justice Pariente described 

the Branch execution as follows: 

As to the administration of the first drug in the lethal injection protocol, 
etomidate, the postconviction court wrote in its order denying Jimenez's 
motion: "As the administration of the etomidate commenced, Branch released 
a guttural yell or scream ... Branch's legs were moving, his head moved, and 
his body was shaking." Order, at 4. His body "'continued to shake and his 
chest was heaving for another four minutes." Initial Br., at 38. The 
postconviction court noted and the majority accepts that all of this took place 
"before the consciousness check was performed before the subsequent 
administration of the second and third drugs." Order, at 4; majority op. at -
Dr; Lubarsky, "an experienced anesthesiologist," Initial Br., at 29, opined that 
this was "indicative of insufficient anesthetic depth prior to the administration 
of the second and third drugs." Id. at 38. 

As to the second and third drugs, Jimenez alleges that - according to Dr. 
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Lubarsky's review of Florida's lethal injection protocol and records from 
Branch's execution - Branch had only "1/l0th of the clinical dose of 
etomidate... in his bloodstream" by the end of the execution process, an 
amount that is "insufficient to ensure that" he did "not feel the excruciating 
pain of the second and third drugs." Id. at 31. In Dr. Lubarsky's opinion, 
Branch's scream was "objective evidence" of his "experiencing significant 
pain during [the] execution," id. at 35 - not "in protest of his execution or a 

reaction to etomidate." Majority op. at 475. Of course, this information was 
unknown when this Court rejected Asay's challenge to the new lethal injection 
protocol. 

In my view, this new information makes it impossible to allow another 
execution to proceed without thoroughly reviewing whether Florida's lethal 
injection protocol subjects defendants to a substantial risk of pain, in violation 
of the Eighth Amendment. Thus, I would reverse and remand for an 
evidentiary hearing. 

10. Despite the call from a member of the Florida Supreme Court for further inquiry, the State of 

Florida proceeded undaunted, all the while refusing to tum over basic public records, such as 

autopsy reports and the agency checklists and logs required to be kept by the protocol. In the 

execution of Bobby Joe Long on May 23, 2019, it was reported that, soon after the 

administration of the three execution drugs, "[Mr. Long's] breathing became disjointed. His 

mouth appeared to start twisting and his breathing grew more labored. A state official 

pressed on his shoulders at 6:47 p.m. A minute later, [Mr.] Long appeared to stop breathing." 

Kathryn Varn, Tampa Bay Times, Tampa serial killer Bobby Joe Long is executed in silence 

(updated May 24, 2019) https://www.tampabay.com/tampa/tampa-serial-killer-bobby~joe

long-is-executed-in-silence-20190523/. 

11. Reporter Evan Donovan, who witnessed the execution, provided a detailed timeline of Mr. 

Long's movements. See Evan Donovan, News Channel 8 WFLA, Execution of Bobby Joe 

Long: Death sentence carried out (updated May 24, 2019) 

https://www.wfla.com/news/local-news/execution-of-bo b by-j oe-long-death-sentence-
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carried-out/. At 6:44 p.m. he reported that "[w]hether in anticipation of something happening 

or as a reaction to the first drug, etomidate, being delivered into his system, Long's breathing 

begins to pick up. His mouth opens. He's taking deliberate, deep breaths as his chest 

begins to rise and fall more noticeably. He's exhaling through his mouth, and his iaw 

begins to move slightly side-to-side." id. Then, at 6:45 pm, he reported that "[m)ore heavy 

breathing. Long's body begins to move slightly. There's an occasional, very slight twitch 

as his shoulder pushes up under the sheet." id. Then at 6:46 p.m., "Long is showing very 

little movement now. His body is calm. His breathing is very slow and regular." Id. Then 

at 6:48 p.m. "[t]he only movement you can see from Long now is the very slow rise and fall 

of his chest as he takes breathes (sic)." Id. It is clear that Mr. Long was suffering. 

12. Despite the report after report by objective lay witnesses, FDOC employed the same torturous 

and unaltered protocol in the execution of Mr. Gary Ray Bowles. A reporter there provided 

a detailed timeline of Mr. Bowles' movements during the execution. See Tarik Minor .... 

Anchor, I-Team reporter, News4JAX, Tarik Minor: Eyewitness to the Execution of Gary Ray 

Bowles (updated August 24, 2019) https://www.news4jax.com/news/florida/i-witnessing

the-execution-of-gary-ray-bowles. He reported that at 10:44 p.m., "[a]s the first injection is 

administered into the IV connected to Bowles' arm, it appears Gary Bowles was praying. I 

could see his mouth was moving but it's impossible to read his lips and know what he 

was saying or murmuring under his breath." id. Then, at 10:46 p.m., "Bowles begins to 

take exaggerated deep breaths. I see his chest moving up and down and it's clear his 

heart is still beating in the final minutes of his life. One minute later Bowles' mouth stops 

moving altogether but his chest continues to rise and fall dramatically." Id. Then, at 10:48 
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p.m., "There is still movement in Bowles' upper torso and_chest.- He appears to still be 

alive and then suddenly, some slight movement in his neck and then his body seemingly 

goes limp. There was no movement in his body for the next several minutes." Id. Once again, 

it is clear that Mr. Bowles suffered. 

13. For decades, Florida has experimented with various execution procedures and protocols. The 

Florida Supreme Court has recognized that when new facts arise from problems or unusual 

occurrences, like those that occurred in the executions of Mr. Branch, Mr. Jimenez, Mr. Long, 

and Mr. Bowles, disclosure of records .is warranted. See Lightbourne v. McCollum, 969 So. 

2d 326 (Fla. 2007); see Muhammad v. State, 132 So. 3d 176 (Fla. 2013). It should be noted 

that substantial litigation is pending regarding the constitutionality of the current lethal 

injection protocol before the Middle District Court of Florida. FDOC and Secretary Inch are 

the respondents in these civil lawsuits brought pursuant to 42 U.S.C. § 1983. See Davis v. 

Reddish et al., Case Number 3: 18-cv-003 53-MMH-PDB (Middle District of Florida); 

Anderson v. Palmer et al. Case Number 3:14-cv-01148-MMH-JBT (Middle District of 

Florida); Brant v. Reddish et al., Case number 3:13-cv-412-K-32MCR (Middle DistTict of 

Florida); Jackson v. Palmer et al., Case Number 3:14-cv-01149-MMH-JBT (Middle District 

of Florida) (the District Court has denied the Respondents' Motion to Dismiss the lawsuit 

and has ordered discovery to proceed). While the denial of the State's motions to dismiss in 

those cases is not in itself a finding that the Etomidate Protocol is unconstitutional, the Court 

clearly rejected the State's argument that the lawsuit was meritless on its face. The Court 

further recognized that the Etomidate Protocol must be subjected to reliable testing and 

investigation through the discovery process. Mr. Dailey is seeking the disclosure of public 
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records for that very reason. 

14. Mark S. Inch in his capacity as Secretary of FDOC ("Secretary Inch"), states without any 

evidence or support that Florida's lethal injection protocol "has been reviewed and is 

compatible with evolving standards of decency that mark the progress of a maturing society, 2 

the concepts of dignity of man, and advances in science, research, pharmacology, and 

technology."3 (footnotes added). This is sweeping conclusory statement particularly when 

juxtaposed with the harrowing reports from actual executions involving this protocol -

obviously requires further investigation to detennine the veracity of these asserti9ns in light 

of all of the foregoing displays of movements and pain in all of the executions under this 

protocol. The records requested include a request for the bases for these legal and 

medical/scientific assertions. See infra p.11-14. 

15. Further, Secretary Inch's representation that the protocol "will not involve unnecessary 

lingering or the unnecessary wanton infliction of pain and suffering" is no substitute for 

meaningful investigation in light of the harrowing, contemporaneous observations executions 

under this protocol. To dismiss or ignore these signs of unnecessary infliction of pain and 

suffering in every single execution is a violation of the Eighth Amendment and Florida law. 

Secretary Inch has a constitutional and statutory duty to assure that there is no unnecessary 

2 Secretary Inch is not a licensed attorney. Further, no attorney has been assigned or designated 
to make these legal statements regarding the constitutional burden under the Eighth Amendment. 

3 It must also be noted that Secretary Inch is a not a medical doctor, scientist, licensed 
psychologist, licensed pharmacist, or licensed pharmacologist equipped to make these general 
medical or scientific assertions. Further, no medical doctor, scientist, licensed psychologist, licensed 
pharmacist, licensed pharmacologist or medical personnel has signed off on this statement regarding 
advances in science, research, pharmacology, and technology. 
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lingering or the unnecessary wanton infliction of pain and suffering under this protocol. 

Therefore, records requested regarding the drugs and relating to the efforts ofFDOC to meet 

this burden must be disclosed. See infra p.11-14. 

16. Despite its unsupported assertions to the contrary, FDOC has blatantly disobeyed its protocol 

and Florida law under Fla. Stat. § 922.11 (2) by allowing more than twelve citizens to witness 

the executions of both Mr. Long and Mr. Bowles,4 while rejecting both defendants' requests 

for an additional attorney witness, claiming that an additional attorney witness would be a 

violation of the statute and policy. See Evan Donovan, News Channel 8 WFLA, Execution of 

Bobby Joe Long: Death sentence carried out (updated May 24, 2019) 

https://www.wfla.com/news/local-news/execution-of-bobby-joe-long-death-sentence

carried-out/ ("There are 26 witnesses in the front three rows including a spiritual advisor and 

one of Long's attorneys. Several corrections officials are also seated. The nine media 

witnesses are seated in the back row."); see also Tarik Minor - Anchor, I-Tean1 reporter1 

News4JAX, Tarik Minor: Eyewitness to the Execution of Gary Ray Bowles (updated August 

24, 2019) https://www.news4jax.com/news/f1orida/i-witnessing-the-execution-of-gary-ray

bow1es ("Inside, there were four rows of seats. In the front row -- 5 feet from a glass window 

through which we would watch Bowles1 last minutes of life -- state attorneys were already 

·seated along with law enforcement officials. I counted 19 men and eight women."). This 

disregard of Florida law regarding the witnesses also occurred under the prior protocol during 

the execution of Oscar Ray Bolin Jr, where there were 36 witnesses. See Tim Nudd, People, 

4 It should be also noted that all of these executions were conducted under Governor Ron 
DeSantis, Attorney General Ashley Moody, and Secretary Inch. 
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Serial Killer Oscar Ray Bolin Jr., Who Married His Defense Attorney, ls· Executed in Florida 

(Updated January 8, 2016) (citing Tampa Bay Times) https://people.com/crime/police-arrest

alleged-serial-killer-in-florida-after-dna-links-him-to-4-murders/. Records requests related 

to these executions must be disclosed. See infra p.14. 

17. Mr. Dailey has a constitutional right to public records. Article I, Section 24 of the Constitution 

for State of Florida, provides that "every person has the right to inspect or copy any public 

record made or received in connection with the official business of any public body, officer, 

or employee of the state." FLA. CONST. art. I,§ 24; see also Town of Gu(f'Stream v. O'Boyle, 

No. 15-80182-CIV, 2015 WL 3970612, at *4 (S.D. Fla. June 30, 2015), aff'd, 654 F: App'x 

439 (11th Cir. 2016). The Florida Supreme Court promulgated Florida Rule of Criminal 

Procedure 3.852 to streamline the process for capital defendants in the pursuit of 

postconviction relief. See In re Amendment to Florida Rules of Criminal Procedure-Capital 

Postconviction Pub. Records Prod., 683 So. 2d 4 7 5, 4 75 (Fla. 1996). At the time the new rule 

was put into place, former Justice Harry Lee Anstead emphasized in his concurring opinion 

that "this rule in no way diminishes the right of an individual Florida citizen, including 

a capital defendant, to access to public records" and that "the State and its agencies 

have indicated they will essentiaUy follow an 'open file' policy." In re Amendment to 

Florida Rules of Criminal Procedure-Capital Postconviction Pub. Records Prod, 683 So. 2d 

at 477 (emphasis added). 

18. In light of the foregoing objective and contemporaneous documented witness statements, Mr. 

Dailey seeks to challenge the method of execution. He has satisfied the minimal requirement 

of establishing that the records sought are relevant and pertinent to the subject matter of 
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whether Florida's three-drug lethal injection protocol would violate Mr. Dailey's 

constitutional rights afforded to him by U.S. CONST. amend. VIII and FLA. CONST. art. I, § 

17. Seeinfrap.ll-14. 

19. Furthermore, Secretary Inch has made clear that the "entire process of execution should be 

transparent." (emphasis added). Mr. Dailey agrees with Secretary Inch that it should be 

transparent and if the Secretary's "foremost objective of the lethal injection process is a 

humane and dignified death," then FDOC must disclose the requested records to Mr. Dailey 

forthwith. 

20. The public records requested are as follows: 

*Note: Responsive email communications related to public business contained in private email 

accounts are public records and must be produced. 

A. Those Medical/Psychological/Psychiatric/Mental Health Dental/Surgical Records5 for 
Florida Department of Corrections inmate James M.ilton Dailey, DOC# 108509, from Florida 
State Prison and Union Correctional Institution, not yet provided;6 

B. Those Classification Records for Florida Department of Corrections inmate James Milton 
Dailey, DOC# 108509, from Florida State Prison and Union Correctional Institution, 
including but not limited to: records pertaining to any disciplinary proceedings; movement 
and housing logs; and visitation logs for attorneys and visitors including friends, family and 
clergy designated by Mr. Dailey from January 1, 1997, through the present; 

C. Those Central Records for Florida Department of Corrections inmate James Milton 
Dailey, DOC# 108509, from Florida State Prison and Union Correctional Institution from 
January 1, 1997, through the present. 

5 Mr. Dailey has executed and provided medical releases to FDOC and in accordance with Fla. 
R. Crim. P. 3.852. See also United States Department of Health and Human Services, Office of the 
Secretary, Office of Civil Rights Complaint Transaction Number O 1-19-343108 (Resolution of 
complaint informally through provision of technical assistance to Centurion of Florida in reference 
to the medical records for inmate Bobby Joe Long). 

6 The date of the last request was September 25, 2019, but the date of the last records update 
was August 8, 2019. 

11 



164

D. Public records concerning the review process which led to the promulgation of the 
January 4, 2017, lethal injection procedures, including but not limited to computer print-outs 
or copies of research or literature reviewed, emails, faxes, letters, minutes or notes of 
meetings, telephone call records or notes, including any communications with FDOC, Office 
of the Attorney General, the Office of the Governor, any other outside agencies, experts 
(medical or other), other states or state departments of corrections, and/or the federal 
government; 

E. Public records relating to any research and/or experiments done by FDOC, or on behalf 
of FDOC, regarding the use of etomidate and rocuronium bromide from January 4, 2017 to 
the re-certification of the protocol on February 27, 2019; 

F. Public records relating to any correspondence, from January 4, 2017, to the present, with 
any federal agency including the Drug Enforcement Administration, the U.S. Food & Drug 
Administration, tl1e Federal Bureau of Prisons, or the Department of Justice relating to 
Florida's execution procedures or the drugs used for lethal injection. This would include, but 
is not limited to, application or registration for permits and/or licenses, or permits and/or 
licenses required by any federal agency in connection with the purchase, storage, use, 
research, and disposal of roeuronium bromide, potassium acetate and etomidate; 

G. Public records relating to any consultation with experts (medical or otherwise) with 
respect to etomidate and its use and efficacy in Florida's three-drug lethal injection protocol. 
This includes but is not limited to facsimiles, letters, memoranda, minutes, hand-written or 
typed notes, telephone calls records or notes, internal communications with staff of FDOC 
from January 4, 2017 to the re-certification of the protocol on February 27, 2019; 

H. Public records disclosing specifically the batch numbers of the etomidate, rocuronium 
bromide, and potassium acetate to determine whether U.S. Food & Drug Administration has 
recalled or designated the batch unsafe. 7 In the alternative, a statement from FDOC assuring 
that the batch numbers of the drugs have not been recalled or designated as unsafe by the 
U.S. Food & Drug Administration (see supra subsection C.); 

I. Public records relating to execution training exercises, including logs, checklists, sign- in 
sheets, photographs, and videos from January 4, 2017, to present; 

J. Public records relating to any correspondence with any Florida state agency including the 
Florida Department of Health, from January 4, 2017, through the present, relating to the 
acquisition of rocuronium bromide, potassium acetate and etomidate; 

K. Public records, including logs or record books regarding the purchase, storage, 

7 In 2014, vials of etomidate were recalled for the presence of particulate matter. See US. F'ood 
& Drug Administration Human Drug Product Recalls Pending Classification available at 
https://www.fda.gov/Safety/Recalls/EnforcementReports/ucm3 l0739.htm (last visited April 25, 
2019). 
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maintenance, use, distribution, disposal, and expiration dates of etomidate that show 
compliance (or non-compliance) with the Federal Controlled Substances Act and Florida 
Statutes, Chapters 828, 893, and 465 from January 4, 2017, to the present; 

L. Public records relating to how FDOC or associated personnel obtained rocuron.ium 
bromide, potassium acetate, and etomidatc including purchase orders, prescriptions, 
contracts, invoices, bills, payments, e-mails, letters, approval from the U.S. Drug & ·Food 
Administration of the specific drugs procured, or any other communication relating to the 
procurement from September 9, 2013, to present; 8 

. 

M. Public records related to FDOC's solicitation of bids for i·ocuronium bromide, potassium 
acetate, and etomidate from January 4, 2017, to the present;9 

N. Public records clearly showing the date of manufacture of the three drugs, the half-life of 
the three drugs, the expiration date of the three drugs, and the batch number of the three drugs 
to be used by FDOC to carry out the execution of Mr. Dailey (see supra subsection C; see 
supra footnote 1). Using expired drugs created a substantial risk of serious harm that the 
drugs wUl not produce the intended result; 

0. Public records showing the name of the manufacturer and distributor of the lethal 
injection drugs, including the package insett information and/or· manufacturer's 
instructions. 10 Drugs from non-approved manufactures create a substantial risk of serious 
harm that the drugs will not produce the intended result; 

P. Public records that include the logs or records of the refrigeration, the containment 
conditions, and physical descriptions, of the three drugs in the FDOC lethal injection protocol 
from January 4, 2017, to the present. Lack of refrigeration creates a substantial risk of serious 
harm that the drugs will not produce the intended result; 11 

Q. Public records consisting of photographs or videos of the execution chamber, including 
close-up photographs of all connections and tubing; 

8 The U.S. Department of Food & Drug Administration approved manufacturers of all these 
drugs has placed strict controls (legitimate medical use) regarding the prohibited use of their drugs 
for lethal injection executions. See Lethal Injection Information Center, Controlled Medicines 
available at https:/ /lethalinjectioninfo.org/controlled-medicines/ (last visited April 25, 2019). 

9 

10 

See id. 

See id. 

11 In Georgia, executions were cancelled because the lethal injection pentobarbital was found 
to be "cloudy." Rhonda Cook, The Atlanta Journal-Constitution, GA. Postpones Executions so 
Execution Drugs can be Analyzed (March 3, 2015) https://www.ajc.com/news/breaking
news/postpones-executions-execution-drugs-can-analyzed/Gul2X4heJ5rpXY859UvSsJ/. 
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R. Public records, including the required logs, notes, memoranda, letters, electronic mail, 
and facsimiles, relating to the executions by lethal injection of Mark J. Asay (DC# 078387), 
Michael R. La.mbrix (DC# 482053), Patrick C. Hannon (DC# 500914), Eric S. Branch (DC# 
313067), Jose A. Jimenez (DC# 406677), Bobby Joe Long (DC# 494041), and Gary Ray 
Bowles (DC# 086158). Included in this request are detailed logs of the timing and delivery 
o.f the chemicals used in the foregoing executions and the FDLE monitors' detailed logs as 
described in the FDOC lethal injection protocol; 12 

S. Public records consisting of photographs and videos of the actual executions by lethal 
injection of Mark J. Asay (DC# 078387), Michael R. Lambrix (DC# 482053), Patrick C. 
Hannon (DC# 500914), Eric S. Branch (DC# 313067), Jose A. Jimenez (DC# 406677), 
Bobby Joe Long (DC# 494041), and Gary Ray Bowles (DC# 086158); 

T. Public records related to the training and experience of all individuals directly involved 
with the executions of Mark J. Asay (DC# 078387), Michael R. Lambrix (DC# 482053), 
Patrick C. Hannon (DC# 500914), Eric S. Branch (DC# 313067), Jose A. Jimenez (DC# 
406677), Bobby Joe Long (DC# 494041), and Gary Ray Bowles (DC #·086158); 

U. Public records related to the investigation and/or review of the execution of Eric S. Branch 
(DC# 313067), Jose A. Jimenez (DC# 406677), Bobby Joe Long (DC# 494041), and/or Gary 
Ray Bowles (DC# 086158); 

V. A list/log of all persons present during the May 23, 2019 execution of inmate Bobby Joe 
Long (DC# 494041) or at a minimum the number of people present and a description of lheir 
status/relationship to the case (e.g. attorney, prosecutor, correctional guard, media, spiritual 
advisor, or victim's family); 

W. Any and all written communications to or from any employee of the department of 
corrections regarding the selection of witnesses to be present during the May 23, 2019 
execution ofinmate Bobby Joe Long (DC# 494041); 

X. The names of all persons present during the August 22, 2019 execution of inmate Gary 
Ray Bowles (DC# 086158) or at a minimwn the number of people present and a description 
of their status/relationship to the case ( e.g. attorney, prosecutor, conectional guard, media, 
spiritual ad visor, or victim's family); 

Y. Any and all written communications to or from any employee of the department of 
corrections regarding the selection of witnesses to be present during the August 22, 2019 
execution of inmate Gary Ray Bowles (DC# 086158); 

12 This is critically important in light of the botched execution of Eric Branch, where he 
screamed and thrashed on the gurney as the execution drugs were being delivered, A clear 
understanding of the timing of the delivery of the drugs is relevant and likely to lead to discoverable 
evidence. 
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Z. A list/log of all persons present during the executions of inmate Mark J. Asay (DC# 
078387), and/or Michael R. Lambrix (DC# 482053), and/or Patrick C. Hannon (DC# 500914), 
and/or Eric S. Branch (DC# 313067), and/or Jose A. Jimenez (DC# 406677) or at a minimum 
the number of people present at each of these executions and a description of their 
status/relationship to the case (e.g. attorney, prosecutor, correctional guard, media, spiritual 
advisor, or victim's family); and 

AA. Any and all lists or other records maintained by FDOC regarding the population of 
death row, including at Union Correctional Institution, Florida State Prison, and/or Lowell 
Correctional Institution, including but not limited to, the age of each inmate when initially 
sentenced to death; the present age of each inmate sentenced to death; the initial reception 
date of each individual sentenced to death; the number of years each inmate on death row has 
been sentenced to death; the number of new inmates housed on death row each year for each 
facility; the total number of inmates housed on death row since 197 6, both overall and divided 
into each year; and the total number of inmates presently sentenced to death. 

21. Undersigned counsel attest that the aforementioned requests: 

(A) Are relevant to a pending death warrant proceeding; 

(B) Are not the subject of a previous objection; and 

(C) Have not been previously produced. 

22. Based on the foregoing, Mr. Dailey attests that the requested records detailed below are 

reasonably calculated to lead to the discovery of admissible evidence in that such records 

may contain, or through further investigation may lead to the discovery of, evidence that 

execution by Florida's lethal injection procedures constitutes cruel and unusual pm1ishment 

in violation of the Eighth and Fourteenth Amendments to the U.S. Constitution and 

con-esponding provisions of the Florida Constitution. See U.S. CONST. an1ends. VIII; XIV; 

FLA. CONST. arts. I, § 9; 17; 24. Furthermore, these records are necessary for the disclosure 

of evidence that would need to be presented at an evidentiary hearing to support an as-applied 

challenge in light of the procedures created by the Supreme Court of the United States in their 

divided opinions in Bucklew v. Precythe, 139 S. Ct. 1112 (2019) and Glossip v. Gross, 135 

S. Ct. 2726 (2015). See irifra p.11-14. 
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23. Further, Mr. Dailey's own medical, psychological, etc. records are also discoverable by Mr. 

Dailey under Muhammad v. State, 132 So. 3d 176, 201 (Fla. 2013) in which the Florida 

Supreme Court found that the circuit court abused its discretion in denying Muhammad his 

own inmate and medical records. 

24. Mr. Dailey is a decorated Vietnam War veteran. His medical•and classification records may 

contain reports from agency employees describing post-traumatic stress disorder or other 

mental or physical ailments related to Mr. Dailey's military service that could be offered as 

evidence at an evidentiary hearing to prove Mr. Dailey's claims. 

25. The request is not overly broad or unduly burdensome. A mere inconvenience to the agency 

cannot outweigh Mr. Dailey's due process rights to gather evidence to avoid the ultimate 

sanction. 

26. Mr. Dailey demands that the records requested be copied, indexed and delivered to the 

records repository by your agency pursuant to this Court's scheduling order with a courtesy 

copy delivered via e-mail to undersigned counsel. 

WHEREFORE, Mr. Dailey requests an order for the records dcscril;,ed above. 
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AFFIDAVIT OF COLLATERAL COUNSEL 

I, Chelsea Shirley, having been duly sworn or affirmed, do hereby depose and say that the 

above statements arc true and correct, 

Chelsea , ir1ey 
ASSISTANT CAPITAL COLLAT 
-MIDDLE 
Counsel for Mr. Dailey 

L REGIONAL COUNSEL 

Sworn to or affirmed and subscribed before me this _j_ day of October, 2019, by 

'BIRLEY who is personally known to me or has shown the following identification: 

NOTARY PUBLIC, STATE OF FL 

My Commission Expires: 

4f lil.~'j;-. COLIN L. KELLY 
(..f ·a Commls81on#GG 146538 
•~~ Expires September 27, 2021 

•,r,, ' Bond6d llru Troy Fain lnsumllCG ~7019 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true copy of the foregoing has been filed with Clerk for the 6th 

Judicial Circuit, Pinellas County served upon Assistant Attorney General Christina Pacheco 
( christina.pacheco@myfloridalegal.com and capapp@myfloridalegal.com); Assistant State Attorney 
Sara Macks (smacks@co.pinellas.flus); Assistant State Attorney Kristi Aussner 
(SA6appealservice@co.pinellas.fl.us); Kathryn Horst, Assistant General Counsel for FDOC 
(Katherine.horst@fdc.myflorida.com); The Honorable Pat Siracusa (CPizzuto@jud6.org); and the 
Florida Supreme Court (warrant@flcorn1s.org) on this __ day of October 2019. 

Respectfully submitted, 

Isl Chelsea R. Shirl~ 
Chelsea R. Shirley 
Florida Bar. No. 112901 
Assistant CCRC - Middle Region 
Shirley(d),ccmr.state.fl.us 

Isl Julissa R. Fontan 
Julissa R. Fontan 
Florida Bar. No. 0032744 
Assistant CCRC-Middle Region 
Fontan@ccmr.state.fl.us 

Isl Kara R Ottervanger 
Kara R. Ottervanger · 
Florida Bar No. 0112110 
Assistant Capital Collateral Counsel - Middle 
12973 N. Telecom Parkway 
Temple Terrdce, FL 33637 
813-558-1600 
Ottervanger@ccmr.state.fi. us 

Isl Laura Jfemandez 
Laura Fernandez 
Connecticut Bar No. 436110 
127 Wall Street 
New Haven, Connecticut 06511 
203-432-1179 
1aura.femandez@yale.edu 

Counselfor Mr. Dailey 
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Filing# 88586027 E-Filed 04/26/2019 11 :42:58 AM 

STATE OF FLORIDA, 

Plaintiff, 

v. 

ROBERT JOE LONG, 

Defendant. ________ ./ 

IN THE CIRCUIT COURT OF 
THE 13TH JUDICIAL 
CIRCUIT, IN AND FOR 
HILLSBOROUGH COUNTY, 
FLORIDA 

CASE NO. 84-13346 

EMERGENCY MOTION, CAPITAL. 
CASE DEATH WARRANT SIGNED; 
EXECUTION SET FOR MAY 23, 2019. 

DEFENDANT'S DEMAND FOR PRODUCTION OF ADDITIONAL PUBLIC 
RECORDS 

TO: Mark S. Inch, Secretary 
Florida Department of 
Corrections 50 I South Calhoun 
Street Tallahassee, Florida 
32399-2500 

The Defendant, ROBERT JOE LONG, by and through undersigned counsel, hereby 

makes demand of MARKS. INCH, SECRETARY, FLORIDA DEPARTMENT OF 

CORRECTIONS, pursuant to Florida Rule of Criminal Procedure 3.852 (i), for additional 

public records pertinent to this case. 

I. Mr. Long is an indigent Florida inmate under a sentence of death and subject 

to execution by lethal injection pursuant to Florida Statute§ 922.105. A Death Warrant was 

signed in Mr. Long's case on April 23, 2019. His execution has been scheduled for May 23, 

2019. 

2. On January 4, 2017, the Department of Corrections Secretary, Julie L. Jones, 
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signed into effect the current three drug protocol. On February 27, 2019, the current 

Department of Corrections Secretary, Mark S. Inch, sined into effect the continuation of that 

three drug protocol. Significantly, the protocol substituted etomidate for midazolam as the 

first drug. Etomidate, which is marketed as "Amidate", is a short-acting drug that induces 

anesthesia, but is severely painful upon injection. Etomidate produces a burning feeling. 

Etomidate wears off quickly as the liver quickly breaks down the drug which is why it is 

characterized as a drug to induce anesthesia. Etomidate has no analgesic properties. 

3. In 2016, an evidentiary hearing occurred in Jacksonville, Florida in Asay v. 

State, Duval County Case No. 87-6876-CF, as to the efficacy of etomidate as the first drug. 

Mr. Asay's execution was the first to be scheduled after the adoption of the new protocol. At 

his hearing, Mr. Asay presented evidence that the injection of etomidate was painful and 

because the etomidate is the first drug administered in the sequence, the inmate will be fully 

conscious and will experience and evince this severe pain. Testimony was presented that Mr. 

Asay may vocalize his or her reaction to the pain. 

4. The Florida Supreme Court ultimately affirmed the denial of relief as to Mr. 

Asay's contention that etomidate was not an effective first drug in an execution protocol and 

the current protocol did not violate the eighth amendment. See Asay v. State, 224 So. 3d 695, 

702 (Fla. 2017). However, the warning that was sounded but not heeded in Asay about the 

pain and suffering caused by etomidate came to fruition in the February 22, 2018, execution 

of Eric Branch. Witness and media accounts reflect that Mr. Branch screamed and thrashed 

on the gurney. One media account indicated: "Just as officials were administering the lethal 

dmgs that included a powerful sedative, Branch let out a blood-curdling scream, thrashed on 

the gurney, then yelled 'Murders! Murderers! Murderers!' before falling silent after a guttural 

groan." Eric Branch Yells 'Murderers!' During His Execution for Killing College Student in 

1993", The Associated Press, Feb. 22, 2018. Fm1her, Robert Friedman, who witnessed the 

execution on behalf of Mr. Branch's counsel has stated that a minute after being told that the 

execution phase was about to begin, "Mr. Branch's legs were moving, his head was moving, 

and his chest was heaving. At 6:49 he screamed at the top of his lungs, then he yelled out 

'murderers.' His body was shaking. For about a minute after he yelled out, his legs were 

moving. He appeared to be in obvious distress." 
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5. Following Mr. Branch's execution, when asked whether Mr. Branch's scream 

could have been caused by the execution drugs, Department of Corrections (DOC) 

spokesperson, Michelle Glady stated that: '"there was no indication' that the inmate's last 

actions were a result of the injection procedure. She said that conclusion had been confirmed 

by the Florida Department of Law Enforcement." Killer Eric Scott Branch shouts 'murderers!' 

as he is executed in Florida, Sky News, February 23, 2018. However, to date, neither DOC 

nor the Florida Department of Law Enforcement (FDLE) have not provided any further 

information about the investigation and/or review that followed Mr. Branch's execution which 

could lead to such a conclusion. 

6. Following Mr. Branch's execution, when asked whether Mr. Branch's scream 

could have been caused by the execution drugs, Department of Corrections (DOC) 

spokesperson, Michelle Glady stated that: '"there was no indication' that the inmate's last 

actions were a result of the injection procedure. She said that conclusion had been confirmed 

by the Florida Department of Law Enforcement." Killer Eric Scott Branch shouts 

'murderers!' as he is executed in Florida, Sky News, February 23, 2018. However, to date, 

neither DOC nor the Florida Department of Law Enforcement (FDLE) have not provided any 

fm1her information about the investigation and/or review that followed Mr. Branch's 

execution which could lead to such a conclusion. 

7. For decades, as Florida has experimented with various execution procedures and 

protocols, the Florida Supreme Com1 has recognized that when new facts arise from problems 

or unusual occurrences, like those that occurred in Mr. Branch's execution and Mr. Jimenez' 

execution, disclosure of records is warranted. See Lightbourne v. McColl um, 969 So. 2d 326 

(Fla. 2007); Muhammad v. State, 132 So. 3d 176 (Fla. 2013). 

8. For decades, as Florida has experimented with various execution procedures 

and protocols, the Florida Supreme Court has recognized that when new facts arise from 

problems or unusual occurrences, like those that occurred in Mr. Branch's execution, 

disclosure of records is warranted. See Lightbourne v. McCollum, 969 So. 2d 326 (Fla. 

2007); Muhammadv. State, 132 So. 3d 176 (Fla. 2013). 

9. Mr. Long has a constitutional right to public records under Article I, section 

24 of the Florida Constitution. The Florida Supreme Court promulgated Florida Rule of 
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Criminal Procedure 3.852 to streamline the process for capital defendants in the pursuit of 

postconviction 

relief. In re Amendment to Florida Rules of Criminal Procedure-Capital Postconviction Pub. 

Records Prod, 683 So. 2d 475, 475 (Fla. 1996). At the time the new rule was put into place, 

Justice Anstead emphasized in his concurring opinion that "this rule in no way diminishes 

the right of an individual Florida citizen, including a capital defendant, to access to 

public records" and that "the State and its agencies have indicated they will essentially 

follow an 'open file' policy." In re Amendment to Florida Rules of Criminal Procedure

Capital Postconviction Pub. Records Prod, 683 So. 2d 475, 477 (Fla. 1996). 

10. In light of what occurred during Mr. Branch's and Mr. Jimenez' execution, 

Mr. Long seeks to challenge the method of execution and he has met the minimal 

requirement of establishing that the records sought are relevant; i.e., that they have 

something to do with the subject matter of lethal injection. 

11. Based on the foregoing, Mr. Long attests that the requested records detailed 

below are reasonably calculated to lead to the discovery of admissible evidence in that such 

records may contain, or through fmther investigation may lead to the discovery of, evidence 

· that execution by Florida's lethal injection procedures constitutes cruel and unusual 

punishment in violation of the Eighth and Fourteenth Amendments to the U.S. Constitution 

and conesponding provisions of the Florida Constitution. 

12. The public records requested are as follows:: 

A. Public records concerning the review process which led to the promulgation of the 
January 4, 2017 lethal injection procedures that were again promulgated February 27, 
2019, including, for example, computer print-outs or copies ofresearch or literature 
reviewed, emails, faxes, letters, minutes or notes of meetings, telephone call records or 
notes, including any communications with the Florida DOC, Office of the Attorney 
General, the Office of the Governor, any other outside agencies, experts (medical or 
other), other states or state departments of corrections, and/or the federal government. 

B. Public records relating to any research and/or experiments done by the DOC, or on 
behalf of the DOC, with respect to etomidate and rocuronium bromide from September 
9, 2013 to January 4, 2017. 

C. Public records relating to any correspondence, from September 9, 2013 to January 4, 
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2017, with any federal agency including the Drng Enforcement Administration (DEA), 
the Food and Drug Administration (FDA), the Federal Bureau of Prisons (BOP), or the 
Department of Justice (DOJ) relating to Florida's execution procedures or the drugs used 
for lethal injection. This would include, but is not limited to, application or registration 
for permits and/or licenses, or permits and/or licenses required by any federal agency in 
connection with the purchase, storage, use, research, and disposal of rocuronium bromide, 
potassium acetate and etomidate. 

D. Public records relating to ay consultation with experts (medical or otherwise) with 
respect to etomidate, including, for example, faxes, letters, minutes or notes of meetings, 
telephone call records or notes, including any internal communications within DOC 
and/or staff September 9, 2013 to January 4, 2017. 

E. Public records relating to execution training exercises, including logs, checklists, sign
in sheets, photographs, and videos from September 9, 2013 to January 4, 2017. 

F. Public records relating to any correspondence with any Florida state agency including 
the Florida Department of Health, from January 4, 2017 through the present, relating to 
the acquisition of rocuronium bromide, potassium acetate and etomidate. 

G. Public records, including logs or record books regarding the purchase, storage, 
maintenance, use, distribution, disposal, and expiration dates of etomidate that show 
compliance (or non-compliance) with the Federal Controlled Substances Act and Florida 
Statutes, Chapters 828, 893, and 465 from September 9, 2013 to January 4, 2017. 

H. Public records relating to how the DOC obtained rocuronium bromide, potassium 
acetate and etomidate including purchase orders, prescriptions, contracts, invoices, bills, 
payments, emails, letters, or any other communication relating to the procurement of 
etomidate from September 9, 2013 to the present. 

I. Public records relating to DOC's solicitation of bids for rocuronium bromide, potassium 
acetate and etomidate from September 9, 2013 to the present. 

J. Public records showing the name of the manufacturer and distributor of the lethal injection 
drugs including package insert information and/or manufacturer's instructions, the date of 
manufacture, and the shelf life of etomidate and/or rocuronium bromide and/or potassium 
acetate currently possessed by the DOC. 
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K. Public records consisting of photographs or videos of the execution chamber, including 
close-up photographs of all connections and tubing. 

L. Public records, including the required logs, notes, memoranda, letters, electronic 
mail, and facsimiles, relating to the executions by lethal injection of Mark Asay, Michael 
Lambrix, Patrick Hannon, Eric Branch1 and Jose Jimenez .. 

M. Public records consisting of photographs and videos of the actual executions by lethal 
injection of Mark Asay, Michael Lambrix, Patrick Hannon, Eric Branch and Jose 
Jimenez. 

N. Public records related to the training and experience of all individuals directly 
involved with the executions of Mark Asay, Michael Lambrix, Patrick Hannon, Eric 
Branch and Jose Jimenez. 

0. Public records related to the investigation and/or review of the execution of Eric 
Branch on February 22, 2018. 

P. Batch numbers of the Etomidate the State intends to use to carry out the 
execution of Mr. Long to ensure they were not part of the recall of Etomidate in 
2014, or in the alternative, a certification from FDLE that the Etomidate was not 
part of the recall, and that the drug they intend to use is unexpired. 

Q. Mr. Long's medical records since he has been in DOC custody, including while 
at Florida State Prison and Union Correctional, as well as records of any necessary 
outside treatment, including Jacksonville Hospital. 

13. Undersigned counsel attests that: 

(A) counsel has made a timely and diligent search of the records repository; 

(B) counsel has identified with specificity the public records that are not at the records 
repository; 

(C) the records described are either relevant to the subject matter of a postconviction 
proceeding or are reasonably calculated to lead to the discovery of admissible 
evidence. 

WHEREFORE, pursuant to rule 3.852(i)(2), the undersigned requests this Court to order 

the above-named agency to produce the records requested. 
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1 This is critically important in light of the botched execution of Eric Branch, where he screamed 
and thrashed on the gurney as the execution drugs were being delivered. A clear understanding 
of the timing of the delivery of the drugs is relevant and likely to lead to discoverable evidence. 
This is even more critically important in light of the irregularities and problems observed in the 
execution of Jose Jimenez. 
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AFFIDA VJT OF COLLATERAL COUNSEL 

I, Robert A. Norgard, having been duly sworn or affirmed, do hereby depose and say that 

the above statements are true and correct. 

Robert A Norgard 
Fla. Bar No. 322059 

Attorney for Mr. Long 

Sworn to or affirmed and subscribed before me this 26th day of April, 2019, by Robert A. 
Norgard, who is pe;:~~nally known to me or has shown the following identification: 

l ·~ '-1\-* .... 1.... .' •. . "' "-0' C:J,-'.."~-""~,,..--_ '\:~~! §_A.I'-·\.."" VV'-,.,J 

NOTARY PUBLIC, STATE OF FLORIDA 

My Commission Expires: 
SHANNON mvENS 

•• , Notary Public . State of Florida 
.• : ~j Commission II GG 2780\5 
°'-/for,,!~' My Comm. Exp!l"es Nov 19, 2022 

"" ,. .. •l\onded through l'latlonal Notary Assn. 
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I HEREBY CERTIFY that true and correct copies of the demand has been electronically 

furnished to all parties on the attached service list, on this 26th day of April 2019. 

9 

ls/Robert A. Norgard 
ROBERT A. NORGARD 
For the Firm 
Norgard, Norgard & Chastang 
P.O. Box 811 
Bartow, FL 33813 
863-533-8556 
Fax 863-544-1334 
N orgardlaw@verizon.net 
Fla. Bar No. 322059 
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STA TE OF ILLINOIS 
COUNTY OF KANE 

COMES NOW THE AFFIANT, JOSEPH S. HAMRICK, WHO, UNDER THE PENALTY OF 
PERnJRY, HEREBY SWEARS AND AFFIRMS AS FOLLOWS: 

1. My name is Joseph S. Hamrick, and I have been a licensed Florida attorney since November 
15, 2007. I am in private practice at the Law Office of Joseph Hamrick, and r have been so 
employed since July 1, 2017. 

2. 1 witnessed the execution of Jose Antonio Jimenez at Florida State Prison on December 13, 
2018. It was the first execution I have ever witnessed. 

3. Prior to the execution, Mr. Jimenez's counsel had made several requests regarding my 
witnessing of the execution. These requests included: 1) That I be allowed to bring a pen and 
paper into the execution chamber, 2) That a second witness from the legal team also be present 
as a witness, 3) That r have access to a telephone to contact Mr. Jimenez's legal team, and 
4) That I or a member of our legal team be allowed to observe the lV insertion process. The first 
request regarding a pen and paper was granted, and the other three requests were denied. (Sec 
request and response attached as Exhibit A). 

4. On December 13, 2018, in accordance with Florida Department of Corrections• (FDOC) 
procedure, I arrived at the administration building of the Florida State Prison at approximately 
4:30 p.m. At 5:25 p.m., FDOC personnel made me give up my cell phone, which they allowed 
me to deposit in my personal vehicle. At 5:30 p.m. I was escorted inside the prison, where I was 
taken directly to the prison chapel. We remained there until 9:00 p.m. From 5:25 p.m. on, I was 
unable to contact Mr. Jimenez's legal team, as I had no access to my cell phone. However, I 
observed other witnesses, presumably FDOC personnel, using cell phones during the time the 
witnesses were confined to the chapel. After the execution was completed, I left the execution 
chamber with the other witnesses and was brought back to the visitor parking area in front of the 
administration building. 

5. I was seated in the execution chamber in the front row on the second scat from the left side, 
from the perspective of the direction the witnesses were facing. The cul'tain rose al 9:31 p.m. 
Mr. Jimenez was strapped to the gurney in a hori1.ontal position. He was lying flul; nnd his feet 
were facing the gallery, It was very diflicuh to see his entire head, but I could 0 see hi~.chin; lips. 
and nose. He was covered with a sheet from his chest all the way down anti over his feet. 171c 
sheet was very stiff and not fonn fitting. [t appeared to be much heavier and starchier than 
cotton. His hands were completely covered in ace bandages, they looked like nubs and I could 
not see his fingers at all. 
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6. Mr. Jimenez declined to make a final statement. At 9:33 p.m., the team warden announced 
that the execution was commencing. The microphone was then turned off and none of the 
witnesses, including myself, were able to hear anything else from inside the chamber. 

7. Prom 9:33 p.m. to 9:36 p.m., Mr. Jimenez's lips were moving, but 1 could not tell if he was 
attempting to speak or make a noise, in part because there was no microphone on. He was 
breathing very heavily and slowly. Even with the stiff sheet, you could see his chest moving, 
which was indicative to me of how deep and heavy he was breathing. 

8. At 9:37 p.m. the team warden stepped forward and rubbed Mr. Jimenez's check, checked his 
neck, and shook his shoulders a few times with some force. The team warden then stepped back. 

9. From 9:38 p.m. from 9:40 p.m. Mr. Jimenez's mouth was still moving and his chest was still 
visibly heaving. From 9:40 p.m. to 9:48 p.m. he was still. Al 9:48 p.m. a doctor came out and 
shined a pen light in each eye and listened with a stethoscope. Death was pronounced at 
9:48p.m. 

l)MfU•H.ER ~~~E1A~T SA ~ETH NAUGHT , I 1i L-, I 
/ {,,,(!lf''rlf~ / '~}·,~1:11! I,/ l.. l /.·.- ' 1.b. / \_ ,;tl/1 {' {I ly(_;!,' 
Jdst!ph '.·. 1-larf,rick 
(I 

SWORN TO AND SUBSCRIBED TO before me this 27th day of February 2019, by Joseph S. 
Hamrick, who is personally known to me, or produced the following identification 

.&~~l,?-~--·-·· 
.. ---,. . 

/ ) .J:~~v-~ 
~'!10 rM Y PUBLIC, ST ATE OF ILLINOIS 
My Commission Expires: 

OFFICIAL SEAL 
WWAM FRENCH 

NOTARY PUBLIC· STATE Of llLINOIS 
1/rf COMMISSION EX?!RES:1'll27ll0 
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Jay Pruner, Office of the State Attorney 
Pruner j@SA013th.com 

Attorney General Capital Appeals Intake 
capapp@myfloridalegal.com 

SERVICE LIST 

Stephen D. Ake, Sr. Assistant Attorney General 
stephen.ake@myfloridalegal.com 

Christina Pacheco, Assistant Attorney General 
christina.pacheco@myfloridalegal.com 

warrant@flcourts.org 

Hon. Michelle Sisco 
Circuit Court Judge 
diazcra@fljud13.org 

Katherine Marx Horst, Associate General Counsel 
Office of the General Counsel 
Katherine.horst@fdc.mvflorida.com 

Federal Public Defender Office 
Capital Habeas Unit 
Tennie Martin@fd.org 
Greg Brown@fd.org 
Amy Dean@fd.org 
Brenna Egan@fd.org 
Carol Wright@fd.org 

Robert Joe Long, DC# 494041 
Florida State Prison 
P.O. Box 800 
Raiford, FL 32083 
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Filing# 91286977 E-Filed 06/18/2019 03:11:24 PM 

IN THE CIRCUIT COURT OF THE FOURTH JUDICIAL CIRCUIT IN AND FOR 
DUVAL COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

vs. 

GARY BOWLES, 
Defendant. 

I ---------

CASE NO.: 94-12188-CF-A 

EMERGENCY CAPITAL CASE 
DEATH WARRANT SIGNED 
EXECUTION SCHEDULED FOR 
AUGUST 22, 2019 AT 6:00 P.M. 

DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC RECORDS 

To: Mark S. Inch, Secretary 
Florida Department of Corrections 
Attn: Office of the General Counsel, 
Katherine Marx Horst, Associate General Counsel, 
50 l S. Calhoun Street 
Tallahassee, FL 32399 

The Defendant, GARY BOWLES, by and through undersigned counsel, hereby makes 

demand of the FLORIDA DEPARTMENT OF CORRECTIONS under Fla. R. of Crim. P. 

3.852(h) and (i) for Mr. Bowles personal DOC records and public records relevant to lethal 

injection procedures. In support the Defendant states as follows: 

l. Undersigned counsel represents that the records specifically described below: 

a. Are relevant to a pending death warrant proceeding 

b. Are not the subject of a previous objection 

c. Have not been previously produced 
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2. Undersigned counsel could not have requested the records sooner as her office was 

only recently appointed to represent Mr. Bowles and the circuit court had granted Mr. Bowles an 

additional 90 days to further investigate the claim and amend it, if necessary. 

Mr, Bowles DOC records 

3. The records requested are relevant to or could lead to the discovery of admissible 

evidence related to the intellectual disability claim filed by predecessor post-conviction counsel 

for Mr. Bowles on October 19, 2017 and amended on March 13, 2019. The amended motion is 

still pending before this Court with leave for undersigned counsel to further amend the motion by 

July 1, 2019. A finding by this Court that Mr. Bowles is intellectually disabled would be an 

absolute bar to Mr. Bowles execution. See Atkins v. Virginia. 536 U. S. 304, 321 (2002); Hall H 

Florida, 572 U.S. 701, 724 (2014); and Walls v. State, 213 So. 3d 340, (Fla. 2016) (holding in 

Hall is retroactive). 

4. The records are also discoverable by Mr. Bowles under Muhammad v. State, 132 So. 

3d 176, 20 I (Fla. 2013) in which the Florida Supreme Court found that the circuit court abused 

its discretion in denying Muhammad his own inmate and medical records. 

5. The records may contain reports from agency employees describing adaptive deficits 

and/or risk factors for intellectual disability that could be offered as evidence at an evidentiary 

hearing to prove Mr. Bowles intellectual disability claim. 

6. The request is not overly broad or unduly burdensome. A mere inconvenience to the 

agency cannot outweigh Mr. Bowles due process rights to gather evidence to prove his claim of 

intellectual disability to avoid the ultimate sanction of execution. 

7. The specific inmate and medical records requested are as follows: 

2 
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a. All medical, dental, psychological, and psychiatric records, written or media 

(audio, video, and/or images), pe11aining to Gary Bowles DOC#086158, since the last 

production dated November 9, 2017 and the present.
1 

b. DOC central office records pertaining to Gary Bowles DOC#086158, 

including, but not limited to records pertaining to any disciplinary proceedings, movement and 

housing logs, and visitation logs for attorneys and visitors including friends, family and clergy 

designated by Mr. Bowles from 2002 to the present. There is no record of those records being 

disclosed to current or previous counsel. 

Lethal Injection Issues 

8. Mr. Bowles is under sentence of death. A death warrant was signed for Mr. Bowles on 

June 11, 20 I 9. His execution has been set for August 22, 2019. 

9. On Wednesday, June 12, 2019, the Florida Supreme Court issued a deadline for the 

conclusion of all proceedings in this Court regarding Mr. Bowles for Wednesday, July 17, 2019. 

I 0. In 2016, an evidentiary hearing occurred in Jacksonville, Florida in Asay v. State, 

Duval County Case No. 87-6876-CF, as to the efficacy of etomidate as the first drug. Mr. Asay's 

execution was the first to be scheduled after the adoption of the new protocol. At his hearing, 

Mr. Asay presented evidence that the injection of etomidate was painful and because the 

etomidate is the first drug administered in the sequence, the inmate will be fully conscious and 

will experience and evince this severe pain. Testimony was presented that Mr. Asay may 

vocalize his reaction to the pain. 

11. The Florida Supreme Court ultimately affirmed the denial of relief as to Mr. Asay's 

1 Attached is a release signed by Mr. Bowles authorizing DOC to release oil records to undersigned counsel.~
Attachment A. 

3 
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contention that etomidate was not an effective first drug in an execution protocol and the current 

protocol did not violate the eighth amendment. See Asay ,i State, 224 So. 3d 695, 702 (Fla. 

2017). However, the warning that was sounded but not heeded in Asay about the pain and 

suffering caused by etomidate came to fruition in the February 22, 20 l 8, execution of Eric 

Branch. Witness and media accounts reflect that Mr. Branch screamed and thrashed on the 

gurney. One media account indicated: "Just as officials were administering the lethal drugs that 

included a powerful sedative, [Mr.] Branch let out a blood-curdling scream, thrashed on the. 

gurney, then yelled 'Murders! Murderers! Murderers!' before faHing silent after a guttural 

groan." Associated Press, Eric Branch Yells 'Murderers!· During His Execution for Killing 

College Student in 1993 (February 22, 2018) http://www.orlandosentinel.com/news/os

florida-execution-eric-scott-branch-0222-story.html. 

12. Further, Attorney Robert Friedman, who witnessed the execution on behalf of Mr. 

Branch's counsel stated that a minute after being told that the execution phase was about to 

begin, "Mr. Branch's legs were moving, his head was moving, and his chest was heaving. At 

6:49 he screamed at the top of his lungs, then he yelled out 'murderers.' His body was shaking. 

For about a minute after he yelled out, his legs were moving. He appeared to be in obvious 

distress." (Attachment B) 

13. Following Mr. Branch's execution, when asked whether Mr. Branch's scream could 

have been caused by the execution drugs, FDOC spokesperson, Michelle Glady stated that 

... there was no indication' that the inmate's last actions were a result of the injection procedure. 

She said that conclusion had been confirmed by the Florida Department of Law Enforcement." 

Sky News, Killer Eric Scott Branch shouts 1murderers! 1 as he is executed in Florida (February 

4 
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23, 2018) https://news.sky.com/story/ki l ler-eric-scott-branch-shouts-murderers-as-hes-executed 

-in-florida-11262985. However, to date, neither FDOC nor the Florida Department of Law 

Enforcement ("FDLE") have provided any further information about the investigation and/or 

review that followed Mr. Branch's execution which could lead to such a conclusion. 

14. Then, again after the execution of Jose Jimenez on December 13, 2018, it was 

reported that "Local IO News investigative reporter Jeff Weinsier, who witnessed the execution, 

said Jimenez was blinking profusely, twitching and breathing heavily. Then it all stopped." Jeff 

Weisner, Associated Press, Man executed for North Miami Womans 1992 Murder (updated 

December 19, 2018) https://www.localIO.com/news/florida/north-miami/jose-antonio-jimenez 

-execution. 

15. Most recently, during the execution of Bobby Joe Long on May 23, 20 I 9, it was 

reported that, soon after the administration of the three execution drugs, ''his breathing became 

disjointed. His mouth appeared to start twisting and his breathing grew more labored. A state 

official pressed on his shoulders at 6:47 p.m. A minute later, Long appeared to stop breathing." 

Kathryn Varn, Tampa Bay Times, Tampa serial killer Bobby Joe Long is executed in silence 

(updated May 24, 2019) https://www.tampabay.com/tampa/tampa-serial-killer-bobby-joe-long

is-executed-in-silence-20190523/. 

16. For decades, as Florida has experimented with various execution procedures and 

protocols, the Florida Supreme Court has recognized that when new facts arise from problems 

or unusual occurrences, like those that occurred in the executions of Mr. Branch, Mr. Jiminez, 

and Mr. Long, disclosure of records is warranted. See Lightbourne v. McCollum, 969 So. 2d 326 

(Fla. 2007); see Muhammad v. State, 132 So. 3d 176 (Fla. 2013). 

5 
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17. Mr. Bowles has a constitutional right to public records under FLA. CONST. art. I,§ 24. 

The Florida Supreme Court promulgated Florida Rule of Criminal Procedure 3.852 to 

streamline the process for capital defendants in the pursuit of postconviction relief. See in re 

Amendment to Florida Rules of Criminal Procedure-Capital Postconviction Pub. Records 

Prod., 683 So. 2d 475, 475 (Fla. 1996). At the time the new rule was put into place, fonner 

Supreme Court of Florida Justice Harry Lee Anstead emphasized in his concurring opinion that 

"this rule in no way diminishes the right. of an individual Florida citizen, including a 

capital defendant, to access to public records" and that "the State and its agencies have 

indicated they will essentially follow an 'open file' policy." In re Amendment to Florida 

Rules of Criminal Procedure-Capital Postconviction Pub. Records Prod., 683 So. 2d at 477 

(emphasis added). 

18. In light of the documented and witnesses events during the executions of Mr. Branch, 

Mr. Jimenez, and Mr. Long, Mr. Bowles seeks to challenge the method of execution and he has 

met the minimal requirement of establishing that the records sought are relevant and are 

pertinent to the subject matter of whether Florida's three drug lethal injection protocol would 

violate the constitutional rights afforded to Mr. Bowles by U.S. CONST. amend. VIII and FLA. 

CONST. art. I, § 17. 

19. Based on the foregoing, Mr. Bowles attests that the requested records detailed below 

are reasonably calculated to lead to the discovery of admissible evidence in that such records 

may contain, or through further investigation may lead to the discovery of, evidence that 

execution by Florida's lethal injection procedures constitutes cruel and unusual punishment in 

violation of the Eighth and Fourteenth Amendments to the U.S. Constitution and corresponding 

6 
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provisions of the Florida Constitution. See U.S. CoNsT. amends. VIII; XIV; Fu .. CoNsT. arts. I,§ 

9; 17; 24. Furthennore, these records are necessary for the disclosure of evidence that would 

need to be presented at an evidcntiary hearing in light of the procedures created by the Supreme 

Court of the United States' in their divided opinions in Bucklew v. Precythe, 139 S. Ct. 1112 

(2019); Glossip ,~ Gross, 135 S. Ct. 2726, 192 L. Ed. 2d 761 (2015). 

20. The specific records (relating to lethal injection) requested are as follows: 

c. Public records concerning the review process which led to the promulgation of 

the January 4, 2017, lethal injection procedures, including but not limited to computer print-outs 

or copies of research or literature reviewed, emails, faxes, letters, minutes or notes of meetings, 

telephone call records or notes, including any communications with FDOC, Office of the 

Attorney General, the Office of the Governor, any other outside agencies, experts (medical or 

other), other states or state departments of c01Tections, and/or the federal government. 

d. Public records relating to any research and/or experiments done by FDOC, or 

on behalf of FDOC, to the use of etomidate and rocuronium bromide from January 4, 2017, to 

February 27, 2019. 

e. Public records relating to any correspondence, from January 4, 2017, to the 

present, with any federal agency including the Drug Enforcement Administration, the U.S. Food 

& Drug Administration, the Federal Bureau of Prisons, or the Department of Justice relating to 

Florida's execution procedures or the drugs used for lethal injection. This would include, but is 

not limited to, application or registration for permits and/or licenses, or pennits and/or licenses 

required by any federal agency in connection with the purchase, storage, use, research. and 

disposal of rocuronium bromide, potassium acetate and etomidate. 

7 
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f. Public records relating to any consultation with experts (medical or otherwise) 

with respect to etomidate and its use and efficacy in Florida's three drug lethal injection protocol. 

This includes but is not limited to facsimiles, letters, memoranda, minutes, hand-written or typed 

notes, telephone calls records or notes, internal communications with staff of FDOC from 

January 4, 2017, to February 27, 2019. 

g. Public records disclosing specifically the batch numbers of the ctomidatc, 

rocuronium bromide, and potassium acetate to determine whether U.S. Food & Drug 

, 
Administration has recalled or designated the batch unsafe. - In the alternative, a statement from 

FDOC assuring that the batch numbers of the drugs have not been recalled or designated as 

unsafe by the U.S. Food & Drug Administration (see supra subsection e). 

h. Public records relating to execution training exercises, including logs, 

check I ists, sign- in sheets, photographs, and videos from January 4, 20 l 7, to present. 

i. Public records relating to any correspondence with any Florida state agency 

including the Florida Department of Health, from January 4, 2017, through the present, relating 

to the acquisition of rocuronium bromide, potassium acetate and etomidate. 

j. Public records, including logs or record books regarding the purchase, storage, 

maintenance, use, distribution, disposal, and expiration dates of pen to barbital and/or etomidate 

hydrochloride that show compliance (or non-compliance) with the Federal Controlled Substances 

Act and Florida Statutes, Chapters 828, 893, and 465 from September 9, 2013, to the present. 

~ In 2014, vials of etomidate were recalled for the presence of particulate matter. See U.S. Food & Drug 
Administration Human Drug Product Recalls Pending Classijicatio11 available at 
https://www.fda.gov/Safety/Recalls/EnforcementReports/ucm3 I 0739.htm (last visited April 25, 2019). 

8 
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k. Public records relating to how FDOC or associated personnel obtained 

rocuronium bromide, potassium acetate, and etomidatc including purchase orders, prescriptions, 

contracts, invoices, bills, payments, e-mails, letters, approval from the U.S. Drug & Food 

Administration of the specific drugs procured, or any other communication relating to the 

procurement from September 9, 2013, to present. 
3 

l. Public records related to FDOC's solicitation of bids for rocuronium bromide, 

potassium acetate, and etomidate from September 9, 2013, to the present. 
4 

m. Public records showing specifically the date of manufacture of the three drugs, 

the half-life of the three drugs, the expiration date of the three drugs, and the batch number of the 

three drugs to be used by FDOC (see supra subsection c; see supra footnote 2). This will be 

evidence of the efficacy of the drugs at the time of the execution. 

n. Public records showing the name of the manufacturer and distributor of the 

lethal injection drugs, including the package insert information and/or manufacturer's 

instructions.
5 

This will be evidence of the efficacy of the drugs at the time of the execution. 

o. Public records that include the logs or records of the refrigeration, the 

containment conditions, and physical descriptions of the three drugs in the FDOC lethal injection 

protocol from September 9, 2013, to the present. This will be evidence of efficacy of the drugs at 

the time of the execution. 
6 

J The U.S. Department of Food & Drug Administration approved manufacturers of all these drugs has 
placed strict controls (legitimate medical use) regarding the prohibited use of their dmgs for lethal 
injection executions. See Lethal h!iection !,?formation Center, Co111ro/led Medicines available at 
https://lethalinjectioninfo.org/controlled-medicines/ (last visited April 25, 2019). 
~ See id. 
~ See id. 
6 In Georgia, executions were cancelled because the lethal injection pentobarbital was found to be 
"cloudy." Rhonda Cook, The Atlanta Journal-Constitution, GA. Postpones Executions so Execution Drugs 
can be Ana(vzed (March 3, 2015) https://www.ajc.com/news/breaking-news/postponc~-exccutions 

9 
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p. Public records consisting of photographs or videos of the execution chamber, 

including close-up photographs of all connections and tubing. 

q. Public records, including the required logs, notes, memoranda, letters, 

electronic mail, and facsimiles, relating to the executions by lethal injection of: Mark J. Asay 

(DC# 078387), Michael R. Lambrix (DC# 482053), Patrick C. Hannon (DC# 500914), Eric S. 

Branch (DC# 313067), Jose A. Jimenez (DC# 406677), and Bobby Joe Long (DC# 494041 ). 

Included in this request are detailed logs of the timing and delivery of the chemicals used in the 

foregoing executions and the FDLE monitors' detailed logs as described in the FDOC lethal 

injection protocol. 
7 

r. Public records consisting of photographs and videos of the actual executions by 

lethal injection of: Mark J. Asay (DC# 078387), Michael R. Lambrix (DC# 482053), Patrick C. 

Hannon (DC# 500914), Eric S. Branch (DC# 313067), Jose A. Jimenez (DC# 406677), and 

Bobby Joe Long (DC# 494041). 

s. Public records related to the training and experience of all individuals directly 

involved with the executions of Mark J. Asay (DC# 078387), Michael R. Lambrix (DC# 

482053), Patrick C. Hannon (DC# 500914), Eric S. Branch (DC# 313067), Jose A. Jimenez 

(DC# 406677), and Bobby Joe Long (DC# 494041 ). 

t. Public records related to the investigation and/or review of the ·execution of Eric 

S. Branch (DC# 313067) on February 22, 2018, Jose A. Jimenez (DC# 406677) on December 13, 

2018, and Bobby Joe Long (DC# 494041) on May 24, 2019. 

-execution-drugs-can-analyzed/Gul2X4heJ5rpXY859UvSsJ/. 
7 This is critically important in light of the botched execution of Eric Branch, where he screamed and 
thrashed on the gurney as the execution drugs were being delivered. A clear understanding of the timing 
of the delivery of the drugs is relevant and likely to lead to discoverable evidence. 

10 
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21. Pursuant to rule 3.852 (h)(3) and (i), and the circuit court's Scheduling Order dated 

June 17, 2019 (Attachment C), the Defendant demands that the records requested be copied, 

indexed and delivered to the records repository by your agency by 4:00 pm on June 26, 2019. 

Any objections to the demands must be filed with the circuit court by 4:00 pm on June 19, 2019. 

A hearing will be conducted at 9:00 am on June 21, 2019 on this request and any objections 

thereto. Case management conferences on the records ordered to be produced and their 

production will be heard by the Court on June 25 and 27, 2019 at 9:00 a.m. 

WHEREFORE, the Defendant requests an order for the records described above. 

Respectfully submitted, 

Isl Karin L. Moore 
KARIN L. MOORE 
Assistant CCRC-North 
Fla. Bar No. 351652 
1004 DeSoto Park Dr. 
Tallahassee, FL 32308 
850-487-0922 ext. I 04 
Karin.Moore@ccrc-north.org 

AFFIDAVIT OF COLLATERAL COUNSEL 

11 
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l, Karin L. Moore, having been duly sworn or affirmed, do hereby depose and say that 

the above statements are true and co1Tect. 

KARIN L. M 00 RE 
Fla. Bar No. 351652 
Counsel for Gary Ray Bowles 

Sworn to or affirmed and subscribed before me this 18th day of June, 2019, by KARIN 

L. MOORE, who is personally known to me or has shown the following identification: 

NOTARY UBLIC, STATE OF FLORIDA 

My Commission Expires: 

12 

.. JAYSON SHANNON 
:1 Commissksl # GG 145422 

{!l Explrss Septembef 24, 2021 
, !~••••·· Boode4 llnl Troy Fm~ ~7019 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been furnished by electronic 
service to Jennifer Donahue, Assistant Attorney General, 
(Jennifer.donahue@myfloridalegal.com) (capapp@myfloridalegal.com); Charmaine Millsaps, 
( channaine.millsaps@@myfloridalegal.com) ( capapp@myfloridalegal.com); Alan Mizrahi, 
Assistant State Attorney, (amizrahi@coj.net); Philip Fowler, Department of Corrections, 
(phillip.fowler@fdc.myflorida.com); Supreme Court of Florida (warrants@flcourts.org); and by 
U.S. Mail to Gary Ray Bowles, DOC#086158, Florida State Prison, P.O. Box 800 Raiford, 
Florida 32083 on this date of June 14, 2019. 

13 

ls/Karin L, Moore 
KARIN L. MOORE 
Assistant CCRC-North 
Fla. Bar No. 351652 
I 004 DeSoto Park Dr. 
Tallahassee, FL 32308 
850-487-0922 ext. 104 
Karin.Moore@ccrc-north.org 
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Attachment 

A 
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FLORIDA DEPARTMENT OF CORRECTIONS 
CONSENT AND AUTHORIZATION FOR USE AND DISCLOSURE INSPECTION AND RELEASE 

OF CONFIDENTIAL INFORMATION 

I, G-Ct f Jl £ {'.) W / &5 authorize --=-=----,---,---/)-,-,0(,-:,.--,----=---~--,.,....,.----,--t/ C . , • (Name, ?rganizat~on or general designation of pr~11fl'n m!jking disclosure) 
to disclose to · C\ 1 b.. Co lee: 'i Ct c: 10 l'1 J C u e ~ NO t. 

(Name ofperson(s) or org ization(s} and address to which disclosuri is e made) . 
Purpose of disclosure authorized herein: _____ __;;Le.,==8:zt:..,,C,,,::,\,.,._,_[ ____________________ _ 

The undersigned hereby authorizes the inspection and release of copies of my medical records indicated below by the above-named health 
care facility/medical record custodian only to the above-named entity(ies) or persons or their agents. Indicate all of the records authorized 
to be inspected/released by initialing in the appropriate box(es) below: 

INITIAL llELOW 
FOR RELEASE OF 
INFORMATION 

»8 
-~ 

113 
PJ 

~ 

A. Rclca,e of all medical records except: nny infonnalion relating to HIV tesling, AIDS and AIDS-related 
syndromes; psychiatric and psychological information; or alcohol and substance abuse treatment information 
relnted to my condition, en.re, nnd confinement (initial box), 

B. Release of w1y records regarding HIV testing, AIDS and A1D8-related syndromes relating to my condition, 
care, nnd confinement (initial box). 

C. Release of any records of psychiatric and psychologicnl information (mcntnl health records) other than 
psychotherapy notes relating lo my conditions, care, and confinement (initial box), 

D. Release of all dental records relaling to my condition, care and confinement (Initial box), 

E. Release of any records regarding alcohol ru1d substance abuse treatment relating to my condition, care, and 
confinement. I understand that my records are protected under the federal regulations governing 
Conjidantiafity of Alcohol and Drug Abuse Patient Records, 42 C.F.R. Subchupter A, Part 2, ru1d cnnnot be 
disclosed without my written consent unless otherwise provided for in the regulations. As to release of 
alcohol/substance abuse treatment records, please state the specific information to be released as provided by 
42 C.F.R., Subchaptcr A, Pw1 2 (initial box): 

Nome of111format1on •· dates oftreatment/prognuns, etc .• 1fposs1ble 

NOTE: IF PSYCHOTHERAPY OR SUBSTANCE ABUSE PROGRESS NOTES ARE THE SUBJECT 
OF THE RELEASE, OTHER RECORDS . CANNOT BE THE SUBJECT OF THE SAME 
AUTHORrZATION. RELEASE OF PSYCHOTHERAPY OR SUBSTANCE ABUSE PROGRESS 
NOTES lN ADDITION TO THE RECORDS SPECIFIED ABOVE WILL REQUIRE A SEPARATE 
AlITHORrZATION (SEE BELOW), 

I understand that I may refuse to sign this authorization and my refusal to sign will not affect my access to health care treatment, 
eligibility for benefits or enrollment, or payment for or coverage of services, I also understand that once my protected health 
information is disclosed pursuant to this authorization, it may be used and/or redisclosed by the recipient unless the recipient is 
covered by law which prohibits or limits its use and/or disclosure, 

I understand that I may revoke this consent and authorization at any time. provided the revocation is in writing, except to the extent that 
action has been taken in reliance on it, and that in any event, this consent and authorization shall be effective for 90 days unless I specify a 
different expiration as follows: until the conclusion ofCCRC-N's representation of the client in collateral proceedings. 

(Specification of the dale, evenl, or condition upon which U1is consent expires if less than six months or grcalcr than 90 days) 

In furtherance of this authorization, I (we) do hereby waive all provisions of law and privileges relating to the disclosures hereby 
authorized. I acknowledge the extent of my authorization of release as to the records f:!lld information denoted in paragraphs A, B, C, D 
and E y initialing the appropriate box(es) above. 

Date 

I, 

to disclose to 

DC4-711B (English) (Revised 11/2 7/07) Incorporntcd by Reference In Rule 33-601.901, F.A.C. 
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FLORIDA DEPARTMENT OF CORRECTIONS 
CONSENT AND AUTHORIZATION FOR USE AND DISCLOSURE INSPECTION AND RELEASE 

OF CONFIDENTIAL INFORMATION 
Purpose of disclosure authorized herein: L-.1Jo.. / 

The undersigned hereby authorizes the inspection and release of copies of my psychotherapy progress notes and/or my substance abuse 
progress notes as indicated below by the above-named health care facility/medical record custodian only to the above-named entity(ies) or 
persons or their agents. Indicate all of the records authorized to be inspected/released by inltlnllng in the appropriate box(es) below: 

l1'1TIAL IJELOW 
FOR RELEASE OF 
INFORMATION 

A. Release psychotherapy progress notes (initial box): 

B. Release substance nbuse progress notes (initial box): 

Nume of infonnation •· dates of treatment/programs, etc., if possible 

I understand that I may refuse to sign this authorization and my refusal to sign will not affect my access to health care treatment, 
eligibility for benefits or enrollment, or payment for or coverage of services, I also understand that once my protected health 
information is disclosed pursuant to this authorization, it may be used and/or redisclosed by the recipient unless the recipient is 
covered by law which prohibits or limits its use and/or disclosure. 

I understand that l may revoke this consent and authorization at any time, provided the revocation is in writing, except to the extent that 
action has been taken in reliance on it, and that in any event, this consent and authorization shall be effective for 90 days unless I specify a 
different expiration as follows: until the conclusion ofCCRC-N's representation of the client in collateral proceedings. 

· (Specification of the date, event, or condition upon which this consont expires if less than six months or greater than 90 days) 

In furtherance of this authorization, I (we) do hereby waive all provisions of law and privileges relating to the disclosures hereby 
authorized. I acknowledge the extent of my authorization of release as to the records and information denoted in paragraphs A and B 
initi, ling the appro riate box( es) above. 

0.1. 

COMPLETE NOTARY PORTION ONLY WHEN REQUEST IS NOT FROM CURRENT INMATE/OFFENDER PERSONALLY KNOWN 
TO WITNESS OR IS FROM SOURCE EXTERNAL TO DEPARTMENT 

STATE OF 
COUNTY OF 

r Io YI ·,,,L,__ 

Sworn to (or 11ffim1ed) and ,(.Ubscribed before me this day of __ &,=--1-/_1_<--.,__/ ________ , 20 / J 
by c, o.,,.. ~ Y.:! o 1-v 1-<J r who is personally known to , me or who 
_________ as iduntification. 

Not~re · ~P:::--::· 
Print, type, or stamp commissioned nnme ofNotnry Public 

My Commission Expires: SEAL 

HOLLY C. AYERS 
Commission# FF 920261 
Expires September 22, 2019 

' Ooodod ti,,, Troy FMI ~ s::o-MS-71)1, 

ACKNOWLEDGEMENT OF RECEIPT OF COPY OF SIGNED AUTHORIZATION(S) 

has 

Inmate/Offender Name ___ _ Witness Name ______________ _ 
DC# ___ _ Witness Signature _____________ _ 
R/S ___ _ Date: ____________ _ 
Dnte ofBirlh ____________ _ 
SS# ______________ _ 
Institution/Office ___________ _ 

DC4-711B (English) (Revised 11/27/07) Incorporatc<I by Reference in Ruic 33-601.901, F.A.C. 

produced 
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STATE OF FLORIDA 
COUNTY OF LEON 

COMES NOW THE AFFIANT, ROBERTS. FRIEDMAN, WHO, UNDER THE PENALTY OF 
PERJURY, HEREBY SWEARS AND AFFIRMS AS FOLLOWS: 

l. My name is Robert S. Friedman, and I have been a licensed Florida attorney since 1985. 
currently serve as the Capital Collateral Regional Counsel for North Florida, and I have held that 
position since 2014. 

2. During my tenure as Capital Collateral Regional Counsel-North (CCRC-North), my office 
represented Eric Branch during his post-conviction appeals. It was in my capacity as CCRC-North 
that I witnessed the execution of Mr. Branch at Florida State Prison on February 22, 2018. It was 
the first execution I have ever witnessed. 

3. Prior to the execution, my office had made several requests regarding my witnessing of the 
execution. These requests included: I) That I be allowed to bring a pen and paper into the 
execution chamber, 2) That a second witness from the legal team also be present as a witness, 3) 
That 1 have access to a telephone to contact Mr. Branch's legal team, and 4) That I or a member 
of our legal team be allowed to observe the IV insertion process. The first request regarding a pen 
and paper was granted, and the other three requests were denied. (See request and response 
attached as Exhibit A). 

4. On February 22, 2018, in accordance with Florida Department of Corrections' (FDOC) 
procedure, I arrived at the administration building of the Florida State Prison at 4:20 p.m. At 4:45 
p.m., FDOC personnel made me give up my cell phone, as well as my own pad and pen, and they 
provided me with their own pad and two pencils. At 5: 15 p.m. a FDOC official stated we were 
ready to leave the administration building and enter the prison. We entered the prison through 
security, and stood by a door waiting for a van until 5:40 p.m. Then, at 5:40 p.m., we were taken 
to the chapel. and stayed there until 6:30 p.m. At 6:32 p.rn. we walked back to the door and got in 
the van and were driven to the execution chamber. From 4:45 p.m. on, I was unable to contact 
Mr. Branch's legal team, as I had no access to my cell phone. However, I observed at least one 
FDOC employee who was also a witness to the execution using a cell phone during the time the 
witnesses were confined to the chapel. It was only after the execution that I had access to my cell 
phone. 

4. At 6:37 p.m. l was seated in the execution chamber in the second chair of the front row. Mr. 
Branch was strapped to the gurney in a vertical position. His hands were wrapped and bandaged 
tightly. I was able to see only the very tips of his fingers. 

5. At 6:47 p.m. Mr. Branch gave a final statement, saying that Rick Scott and Pam Bondi should 
be the ones conducting the execution, instead of the prison officials in the chamber. 

1 
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6. At 6:48 p.m. the execution officials stated the execution phase was to begin. Mr. Branch's legs 
were moving, his head was moving, and his chest was heaving. At 6:49 he screamed at the top of 
his lungs, then he yelled out "murderers.'' 1-lis body was shaking. For about a minute after he 
yelled out, his legs were moving. He appeared to be in obvious distress. 

7. At 6:50 p.m., his chest was still moving. Between 6:50 p.m. and 6:52 p.m. his body was shaking 
and his chest was moving. The execution orficial grabbed him _by the shoulders and shook him at 
tbis time. At 6:53 p.m., after the execution official had grabbed him and shook him, I still observed 
the same movements - his chest heaving and body shaking. At 6:54 p.m. l observed slight 
movement. 

7. From 6:55 p.m. until 7:04 p.m. there was no movement. At 7:04 p.m. a person with a 
stethoscope came in and appeared to listen to Mr. Branch's heart. At 7:05, the same person shined 
a pen light in Mr. Branch's eyes. At 7:05 p.111., the execution official stated that the sentence had 
been carried out. The curtains closed at 7:06 p.m. 

FURTHER AFFIANT SA YETI-I NAUGHT 

L 
Robert S. Friedman 

SWORN TO AND SUBSCRIBED TO before me this 1/i_ day of Hald, , 2018, by Robert 
S. Friedman, 10 1s personally known lo me, or produced the following identification 

u' 
My Commission Expires: 

2 

THERESA E. FARLEY 
Commission# FF 159894 
E,:plres 3eptember 15, 2018 
111,r/td TIW TtOJ Foi\ bWwt ~19 
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Filing# 91195317 E-Filed 06/17/2019 12:52:28 PM 

STATE OF FLORIDA 

V. 

GARY RAY BOWLES, 
Defendant. 

I -----------

IN THE CIRCUIT COURT, FOURTH 
JUDICIAL CIRCUIT, IN AND FOR 
DUY AL COUNTY, FLORIDA 

CASE NO.: 16-1994-CF-012188-AXXX 

DIVISION: CR-A 

DEA TH WARRANT SIGNED. 
EXECUTION SCHEDULED FOR 
THURSDAY, AUGUST 22, 2019 

SCHEDULING ORDER 

This matter came before the Court upon notice from Attorney General Ashley 

Moody on June 11, 2019, that Governor Ron DeSantis had signed a death warrant 

effective from 12:00 noon on Monday, August 19, 2019, through 12:00 noon on Monday, 

August, 26, 2019. Because Florida State Prison Warden Barry Reddish has set the 

execution for Defendant for Thursday, August 22, 2019. at 6:00 p.m., the Florida 

Supreme Court ordered this Court to complete all postconviction proceedings, including 

any orders, by 3:00 p.m. on Wednesday, July 17, 2019. 

On June 17, 2019, the Court conducted a status conference. Alan Mizrahi, 

Assistant State Attorney and Karin Moore and Terry Backhus, attorneys for Defendant, 

appeared in person. Jennifer Donahue, Assistant Attorney General; Philip Fowler and 

Kyle Magee, from the Department of Corrections; and Jason Harrison from the Florida 

Department of Law Enforcement; appeared telephonically. 
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order: 

The Court set the following schedule to comply with the Florida Supreme Court's 

Tues.,June 18,2019(4:00p.m.): 

Wed., June 19,2019 (4:00 p.m.): 

Fri., June 21, 2019 (9:00 a.m.): 

Tues., June 25, 2019 (9:00 a.m.): 

Wed., June 26, 2019 (4:00 p.m.): 

Thurs., June 27, 2019 (9:00 a.m.): 

Mon., July 1, 2019 (4:00 p.m.): 

Defendant must complete all requests for 
public records. 

The State and any agencies must file all 
objections to Defendant's requests for public 
records. 

The Court will conduct a hearing on 
Defendant's requests for public records and 
any objections from the State or agencies, if 
necessary. 1 

The Court will conduct a Case Management 
Conference to confer on the status of public 
record production. 1 

Deadline for the State and Agencies to 
comply with public record requests. 1 

The Court will conduct a Case Management 
Conference to verify all public records were 
properly produced. 

Defendant shall file a final Amended Rule 
3.851 Motion incorporating any new claims 
into his currently pending "Amended 
Defendant's Successive Rule 3.851 Motion 
for Post-Conviction Relief in Light of 
Moore v. Texas, Hall v. Florida, and Atkins 
v. Virginia, Filed October 19, 2017," filed , 
on March 13, 2019.· 

1 Defendant's presence is only required at the evidentiary hearing on the merits of his Amended Rule 3.851 
Motion. F. R. Crim. P. 3.85l(c)(3) 
2 Defendant's final Amended Rule 3.85 I Motion shall not exceed 25 pages exclusive of attachments. Fla. 
R. Crim. P. 3.85 l(e)(2) 

2 
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Wed., July 3. 2019 (4:00 p.m.) 

Mon., July 8, 2019 (9:00 a.m.) 

Tues .. July 9,2019 (10:00 a.m.) 

Wed., July 10, 2019 ( I 0:00 a.m.) 

Thurs., July 11, 2019 (10:00 a.m.) 

Wed., July 17, 2019 (3:00 p.m.) 

The State shall file its response to 
Defendant's final Amended Rule 3.851 
Motion.3 

The Court will conduct a Case Management 
Conference on Defendant's postconviction 
motion and detennine if an evidentiary 
hearing is necessary. 1 

If necessary, the Court will conduct an 
evidentiary hearing on Defendant's final 
Amended Rule 3.851 Motion.4 

The evidentiary 
necessary. 4 

hearing will continue if 

The evidentiary 
necessary. 4 

hearing will continue if 

The Court will issue a final order on 
Defendant's Amended Rule 3.851 Motion. 

If a party wishes to appear telephonically, that party must notify the Court at least 

twenty-four (24) business hours in advance. Accordingly, it is hereby: 

ORDERED that the Court's previous ·•order Granting Defendant's Motion for 

Leave to File a Reply or Motion to Amend," filed on April 16, 2019, is RESCINDED. 

Instead, the parties shall abide by the schedule outlined in this Order. 

DONE AND ORDERED in Chambers, in Jacksonville, Duval County, Florida, 

on this~ day of 1vn e. . 2019. 

BRUCE ANDERSON / 
Circuit Judge 

3 State's response to Defendant's final Amended Rule 3 .85 I Motion shall not exceed 25 pages exclusive of 
attachments. Fla. R. Crim. P. 3.851(t)(3)(b) 
~ Defendant's presence is required at the evidentiary hearing. 

3 
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Copies to: 

Supreme Court of Florida 
Warrant '.glflcourts.org 

Alan Mizrahi. Esquire 
Office of the State Attorney 
220 East Bay Street 
Jacksonville. Florida 32202 
AM izrahi@coj.net 

Jennifer Ann Donahue. Esquire 
Associate Attorney General 
Department of Legal Affairs 
PL-0 I. The Capital 
Tallahassee, Florida 32399 
jennifer.donahue@myfloridalegal.com 

Karin Moore, Esquire 
Counsel for Defendant 
Assistant Capital Collateral Regional Counsel - North 
I 004 DeSoto Park Ori ve 
Tallahassee. Florida 3230 I 
karin.moore@ccrc-north.org 

Terri Backhus. Esquire 
Counsel for Defendant 
Office of the Federal Public Defender 
Capital Habeas Unit 
Northern District of Florida 
227 N. Bronough Street. Suite 4200 
Tallahassee, Florida 32301 
terri _ backhaus@fd.org 

Philip Fowler. Attorney Supervisor 
Florida Department of Corrections 
50 I South Calhoun Street 
Tallahassee. Florida 32399-2500 
Philip.fowler'.fyfdc.myflorida.com 

Jason Harrison 
Florida Department of Law Enforcement 
J asonHarrison@f d le .state. fl. us 

Case No.: 16-1994-CF-012188-AXXX-MA 
Division: CR-A 
/jib 

4 
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. F.iling # 165569179 E-Filed 01/26/2023 05:57:23 PM 
' 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, CASE NO. 90-CF-2795 

v. ACTIVE DEATH WARRANT 
EXECUTION SCHEDULED 
FEBRUARY 23, 2023 at 6:00 P.M. 

DONALD DAVID DILLBECK, 

Defendant. ___________ / 

ATTORNEY GENERAL'S OBJECTION TO 
DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC RECORDS 

On January 26, 2023, Dillbeck, represented by state postconviction 

counsel Baya Harrison, filed public records demands for additional public 

records in this active warrant capital case, pursuant to Fla. R. Crim. P. 

3.852{h)(3). Dillbeck requests: 

... any written or media (audio, video, and/or images) files, records, 
reports, letters, memoranda, notes, drafts and/or electronic mail in 
the possession or control of your agency pertaining to Donald 
Dillbeck that were received or produced by your agency since Mr. 
Dillbeck's previous request; and/ or any documents that were, for 
any reason, not produced previously. 

Dillbeck's public records demand essentially seeks all records within the entire 

Attorney General's Office (AGO) relating to Dillbeck, regardless of whether the 

documents were actually generated by the office. The AGO files this response 

and objection to the additional demands. The demands should be denied as 



210

' . 

overbroad and not reasonably calculated to lead to the discovery of a colorable 

claim. The demands amount to fishing expedition and a delay tactic. 

Prior public record demands 

Pursuant to Florida Rule of Criminal Procedure 3.852(h), after a warrant 

is signed, collateral counsel may request the production of public records from 

a person or agency from which collateral counsel has previously requested. The 

rule does not require production of public records that were previously 

produced or production of records that were previously the subject of an 

objection. Fla. R. Crim. P. 3.852(h)(3). 

In 1997, the Office of the Capital Collateral Counsel (CCRC) previously 

made a public records demand of the Attorney General Office involving 

Dillbeck. The AGO served its Response to Request for Production and Notice of 

Objections on November 12, 1997. (See Exhibit A). The AGO provided CCRC 

with some documents which were the subject of the demand and also the 

opportunity to inspect all of their files regarding the defendant (which was the 

procedure at that time) with the exception of "Attorney Work Product." An 

Inventory of Withheld Documents was provided with the Response. The AGO 

also objected to a portion of the demand as being overbroad, unduly 

burdensome, and not reasonably calculated to lead to the discovery of relevant 

material. 

On September 27, 1999, Judge Steinmeyer entered an order finding the 

defendant's motion to compel the production of public records by the AGO to 

2 



211

be moot. (See Exhibit B). The trial court found that the records of the AGO had 

been produced with the exception of 68 pages which, following an in camera 

review, the trial court had found to be protected by work-product privilege and 

which did not constitute Brady material. 

Attorney General's Office does not prosecute or investigate 

The AGO's role is not that of an original prosecuting or investigative 

agency; its primary role is that of appellate counsel. Virtually all of the records 

in its possession consist of records that are either already available to 

Dillbeck's counsel in the records of appeal of the numerous prior appeals or 

materials that consist of attorney work product. Many of the requested items 

are not subject to production pursuant to rule 3.852 because they seek 

documents that are exempt from disclosure as appellate work product. Braddy 

v. State, 219 So.3d 803, 820 {Fla. 2017) (noting the Attorney General's office is 

entitled to claim an exemption for those public records regarding mental 

impression, conclusion, litigation strategy, or legal theory of the attorney). 

The rule does not authorize fishing expeditions 

Dillbeck has failed to show that the requested public records are either 

relevant to a colorable claim or are reasonably calculated to lead to the 

discovery of relevant or material evidence of a claim. The AGO generally 

objects to the demand filed as overly broad, of questionable relevance, and 

unlikely to lead to a colorable claim. Rule 3.852 was not designed to allow 

3 
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defendants, like Dillbeck, to engage in a fishing expedition for records. Sims v. 

State, 753 So. 2d 66, 70 (Fla. 2000) ("it is equally clear that this discovery tool 

is not intended to be a procedure authorizing a fishing expedition for records 

unrelated to a colorable claim for postconviction relief."); Long v. State, 271 So. 

3d 938, 948 (Fla. 2019) (noting the public records procedure under Florida 

Rule of Criminal Procedure 3.852 is not intended to be a procedure authorizing 

a fishing expedition for records unrelated to a colorable claim for 

pos tcon viction relief."). 

Requests for "any" records, like the one Dillbeck has made, are improper 

under the rule, and the Florida Supreme Court has consistently affirmed the 

denial of such demands. See Mills v. State, 786 So. 2d 547, 551-52 (Fla. 2001) 

(affirming the trial court's finding that the defendant's demand was overly 

broad, of questionable relevance, and unlikely to lead to discoverable evidence 

where he requested "[a]ll notes, memoranda, letters, electronic mail, and/or 

files, drafts, charts, reports, and/ or other files generated or received by any 

and all members of your agency which are related to Gregory Mills."); Glock v. 

Moore, 776 So. 2d 243, 254 (Fla. 2001) (finding no abuse of discretion in the 

denial of Glock's public records request that was "quite broad" and included 

more than simply an update on information previously requested). 

Dilatory 

Dillbeck waited until after his death warrant was signed to make these 

broad demands. Bryan v. State, 748 So. 2d 1003, 1006 (Fla. 1999) (finding the 

4 
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public records requests· to be "at best a 'fishing expedition' and at worst a 

dilatory tactic." Tompkins v. State, 872 So. 2d 230, 243 (Fla. 2003) (quoting the 

trial court). Courts are generally cautious of such large demands made after 

the signing of a warrant, especially when such demands could have been 

previously made. Sims v. State, 753 So. 2d 66, 70 (Fla. 2000) (Rule 3.852 is not 

intended for use by defendants as "nothing more than an eleventh hour 

attempt to delay the execution rather than a focused investigation into some 

legitimate area of inquiry"). Dillbeck has provided no valid reason as to why he 

waited until after the death warrant was signed to file such an expansive, 

vague, and overbroad demands on the AGO. 

Accordingly, this Court should deny Dillbeck's Demand for Additional 

Public Records. 

5 



214

Respectfully submitted, 

ASHLEY MOODY 
ATIORNEY GENERAL OF FLORIDA 

I sf Charmaine Millsaps 
CHARMAINE M. MILLSAPS 
Senior Assistant Attorney General 
Florida Bar No. 0989134 
Office of the Attorney General 
The Capitol, Pl-01 
Tallahassee, Fl 32399-1050 
(850) 414-3300 
capapp@myfloridalegal.com 
charmaine.millsaps@myfloridalegal.com 

CO-COUNSEL FOR STATE OF FLORIDA 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 26th day of January 2023, I 
electronically filed the foregoing ATTORNEY GENERAL'S OBJECTION TO 
DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC RECORDS via the e-portal 
filing system to: The Honorable Angela C. Dempsey, Circuit Judge, Leon 
County, 301 South Monroe Street, Room 301-E, Tallahassee, FL 32301, 
hooperh@leoncountyfl.gov, Eddie Evans, Assistant State Attorney, Leon 
County State Attorney's Office, 301 South Monroe Street, Suite 475, 
Tallahassee, FL 32301, evanse@leoncountyfl.gov; Jason Rodriguez, Assistant 
Attorney General, Office of the Attorney General, The Capitol, PL-01, 
Tallahassee, FL 32399jason.rodriguez@myfloridalegal.com, 
jennifer.lee@myfioridalegal.com, capapp@myfloridalegal.com; and Baya 
Harrison, Law Office of Baya Harrison, 736 Silver Lake Road, Monticello, FL 
32344, bayalaw@aol.com, and Linda McDermott, Chief, Capital Habeas Unit, 
Office of the Federal Public Defender, Northern District, 227 No. Bronaugh 
Street, Suite 4200, Tallahassee, FL 33301, linda_mcdermott@fd.org. 

Is I Charmaine Millsaps 
CHARMAINE M. MILLSAPS 
CO-COUNSEL FOR STATE OF FLORIDA 

6 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. 

DONALD DAVID DILLBECK, 

Defendant. ___________ / 

CASE NO. 90-CF-2795 

ACTIVE DEATH WARRANT 
EXECUTION SCHEDULED 
FEBRUARY 23, 2023 at 6:00 P.M. 

Exhibit List 

Exhibit A. Response to Request for Production and Notice of Objections by the 
Office of the Attorney General .......................................................... page 001 

Exhibit B. Order dated September 27, 1999, Denying as Moot Defendant's 
Motion to Compel. ......................................................................... page 007 
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STATE 

v. 

DONALD 

OF FLORIDA, 

Plaintiff, 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN AND 
FOR LEON COUNTY, FLORIDA 

CASE NO. 90-2795 

RECEIVED BY 
DAVID DILLBECK, NOV f 4 1c,q7 

Defendant. c:;~Jsfi~;1f [:tt 
I 

RE~PONSE TO BEQUEST fQB' PRODUCTION AND. NQTICE OF 
QBJECTIQNS BY THE OFFICE OF THE ATTORNEY GENERAL 

COMES NOW the undersigned assistant attorney general and 

hereby responds to defendant Donald Dillbeck's request for 

production of records as follows: 

1. Dillbeck's request for production of records, pursuant to 

Fla.R.Crim.P. 3.852; Chapter 119, Florida Statutes; and Brady y. 
\ 

Mgryland, 373 U.S. 83 (1963), seeks thirteen (13) specific items 

(although items 11 and 12 are identical). 

2. Althoµ<th Oillbeck' s request makes reference to both 

Chapter 119 and Rule 3.852, this request for production is being 

treated as one made solely pursuant to the rule. 1 

1 When the Florida Supreme Court promulgated this new rule, 
it was clearly the Court's intent that all discovery on behalf of 
capital postconviction defendants of public records under Chapter, 

001 
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3. The undersigned assistan:t attorney general has been 

counsel in this case since 1991 and hereby certifies that a 

diligent search has been made and that all of the Attorney 

General·ts files, with the exception of the items listed in the 

attached inventory, will be made available for inspection during 

normal business hours at the Attorney General's Office, Collins 

Building, Tallahassee, Florida 32301. 2 It should be noted that 

Dillbeck has moved to toll the effective date of Rule 3. 8 52, 

Fla.R.Crim.P., as to his case for 180 days, however, the 

undersigned has prepared the instant response in an abundance of 

caution. 

4. In regard to some of ~-he spec~f:ic matters cited in the 

request for production, the undersigned would note that such 

document primarily xequests items which relate to this office's 

~investigation of any matter involving Dillbeck.n As this office 

does not conducted investigations and/or play any role in the 

119 be conducted through this rule of proced'ure. ~ In Re: 
Amendment to Fla.R.J;rirn.P. 3.852, 683 so.2d 475 (Fla. 1996). 
Further, it must be emphasized that this agency had no role in the 
investigation of the underlying crime·in this case or in Dillbeck's 
prosecution in the trial court. Accordingly, under RQberts y. 
Butterworth. 668 So.2d 580, 682 (Fla. 1996). Dillbeck 1 s 

. generalized request for exculpatory material under 6rady v. 
Mar~lanct is subject to dismissal,™ .a.lag Asay v. tlorida Parole 
Comm'n., 649 So.2d 859 (Fla. 1994), and, in any event, there is no 
Brad~ material in this case. 

2 Because Dillbeck is presently incarcerated, the State is 
under no obligation to provide the records to Dillbeck personally, 
.s..e..e. Bo~sch y. State, 633 So.2d 1, 2-3 (Fla. 1993). 

2 
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prosecution of criminal defendant's, items ffl-10 do not exist. 

Copies of items #12 and Jl3, relating to records policy and an 

organizational chart, are attached hereto as Appendix A and B, 

respect;,tvel y. 

5. Undersigned counsel does stat~ an objection to disclosing 

any personal handwritten notes, exempt from disclosure pursuant to 

§119.07{3) (1), Fla.Stat .. (1995), Roberts v. Butterworth, 668 so.2d 

580 (Fla. 1996), and Bryan v, Iautterworth. 22 Fla.L.Weekly S170 

(Fla. March 27, 1997). 3 A . complete inventory of the material 

deemed exempt is attached hereto as Appendix C. 

6. Additionally, the undersigned objects, pursuant to 

Fla.R.Crim.J?. J.852(c)(5), (e){2} and (m),· to the request for "any 

and all records. which relate in any way whatsdever to Dillbeck." 

The request is overbroad and insufficient to fully apprise what is 

sought. Literal compliance would be unduly burdensome and not in 

keeping with Rule 3.852, Fla.R.Crim.P. Furthermore, this request 

is not reasonably calculated to lead to the discovery of relevant 

or material evidence or to matters relevant to the subject matter 
\ 

of a 3.850 or 3.851 proceeding, as required by the applicable rules 

and precedent. This office only maintains litigation files under 

the name of an inmate. 

3 Further, those materials which relate to clemency are 
similarly exempt from disclosure under §14. 28, Fla. Stat. ( 1995), 
~, supra, Parole Comrn'o y. Lockett, 620 so.2d 153 (Fla. 1993), 
and Robert§, sup¼a• 

3 
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WHEREFORE, the undersigned assistant attorney general files 

the instant response to Dillbeck's request for production and gives 

notice of the above objections. 

4 

004 

Respectfully submitted, 

OFFICE OF THE ATTORNEY GENERAL 
The Capitol 
Tallahassee, FL 32399-1050 
(850) 414-3300 Ext. 4566 

\ 
\ 
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CERTIFICATE OF SERVICE 

I HEREBY CBRTIFY that a true and correct copy of the foregoing 

has been furnished by U.S. Mail to Mr. Greg Smith, Office of the 

Capital:.: Collateral Regional Counsel, Post Office Drawer 54 98, 

Tallahassee, Florida 32314-5498, and to Tony Guarisco, Assistant 

State Attorney, Second Judicial Circuit, Leon County Courthouse, 

301 South Monroe Street, Tallahassee, Florida 32301, this L~ 
of November, 1997. 

C 
Attorney General 

5 
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STATE OF FLORIDA, 

Plaintiff, 

v. 

DONALD DAVID DILLBECK, 

Defendant. ____________ / 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN AND 
FOR LEON COUNTY, FLORIDA 

CASE NO. 90-2795 

INVENTORX OF WITHHELD DOCUMENTS 

The following list of items were withheld from the produced 
files on the grounds that these: items do not constitute "public 
recordsu under §119.011, Fla.Stat. (1995), as construed by State v. 
Kokal, 562 So.2d 324, 327 (1990), as they contain the mental 
impressions of the authors. Additionally, "to the: extent necessary, 
these items are also exempt under §119.07(3) (1) ,· Fla.Stat. (1995), 
as construed by Atkins y. State, 663 So.2d 624 (Fla. 1995), Robert§ 
v. Butterworth, 668 so.2d sso (Fla. 1996), and Bryan v, 
Buttei;:worth, 22 Fla.L.Weekly S170 (Fla. March 27, 1997); those 
items relating to clemency are exempt pursuant to §14.28, Fla.Stat. 
(1995), as construed by Robett@, supra, 8§ay Y, Flqriga, Parol~ 
Comm'o, 649 so.2d 859 (Fla. 1994), and Lgckett v. Parole Comm'n, 
630 So.2d 153 (Fla. 1993). 

{ 1) Sixty-seven ( 67) pages of handwritten notes on, 
primarily, legal size paper (white) containing strategy 
and. mental impressions of present and former AAG's 
responsible for collateral litigation in~ e •. 

TOTAL: 67 pages of documents 

006 
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STATE OF FLORIDA, 
Plaintiff, 

v.s. 

DONALD DAVID Dll,LBECK 
Defendant. 

I -----------

IN THE Cill.CUIT COURT OF THE 
SECOND JUDICIAL cmcmT, JN 
AND FOR LEON COUNT\', FL 

CASE NO. 90-2795 

. ORDER 

THIS CAUSE having come on to be heard upon the Defendant's Motion to Compel 

Production of Public Records and the Defendant's Renewed Motion To Compel Production of 

Public Records and having heard argument of counsel for the Attorney General's Office and the 

Defendant and being otherwise advised in the premises, it is 

ORDERED that the Defendant's motions are MOOT. The records of the Attorney 

General's Office have been produced with the exception of 68 pages of records. which the 

Attorney General's Office has withheld and submitted to the Court for an in-camera inspection to 

determine if said records are work-product and whether they constitute Brady Material. The 

court will enter a separate order following it's in-camera inspection of the records 

DONE AND ORDERED in Chambers, Monticello, Jefferson County, Florida, this ... 2 ,7+-'
day of s.'5~~ ,1999. 

cc: James C. Banks, Attorney for Defendant 

Attorney General's Office 

F.E. STEINMEYER, CIRCUIT JUDGE 

007 
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filing# 165569701 E-Filed 01/26/2023 06:06:24 PM 

• 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 
Plaintiff, 

v. 

DONALD DAVID DILLBECK, 
Defendant. 

I -------------

ACTIVE DEA TH WARRANT 
Case No.: 1990-CF-2795 

NOTICE OF FILING 

COMES NOW, the Florida Department of Corrections, by and through undersigned 

counsel, and hereby gives notice of filing and certifies that pursuant to this Court's January 26 

Scheduling Order, and, in partial compliance with Defendant's Demand for Additional Public 

Records (portions thereof FDC'is filing a concurrent objection) filed on January 25, 2023, a copy 

of responsive records was delivered to the Capital Postconviction Records Repository on January 

26, 2023, as described in the attached transmittal, attached hereto as FDC Exhibit A. 

Respectfully submitted, 

Isl Christina Porrello 
CHRISTINA PORRELLO 
ASSISTANT GENERAL COUNSEL 
Florida Bar No.: 0010736 
Florida Department of Corrections 
501 South Calhoun Street 
Tallahassee, FL 32399-2500 
P: (850) 354-2804 
F: (850) 922-4355 
Email: christina.porrello@fdc.myflorida.com 
Secondary: courtfilings@fdc.myflorida.com 

And, 
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s/Philip A. Fowler 

PHILIP AUSTIN FOWLER 
Chief Legal Counsel 
Florida Bar No.: 302030 
Florida Department of Corrections 
501 South Calhoun Street 
Tallahassee, FL 32399-2500 
(850) 717-3605 
E: Philip.Fowler@fdc.myflorida.com 
E2:CourtFilings@fdc.myflorida.com 

For The Florida Department of Corrections 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

electronically filed and electronically served to the following parties on this 26th day of January 

2023. 

The Honorable John A. Tomasino, Clerk 
Florida Supreme Comt 
E: warrant@flcourts.org 

Charmaine Millsaps, Assistant Attorney General 
E: Charmaine.Millsaps@myfloridalegal.com 
E: capapp@myfloridalegal.com 
E: Jennifer.lee@myfloridalegal 

Jason Rodriguez, Assistant Attorney General 
E: Jason.Rodriguez@myfloridalegal.com 

The Honorable Jonathan Sjostrom, Chief Circuit Comt Judge 
E: siostromi@1eoncoun1yfl.gov 

The Honorable Angela Dempsey, Circuit Comt Judge 
E: dempseya@1eoncoun1yfl.gov 

The Honorable Jack Campbell, State Attorney 
E: campbellj@1eoncoun1yfl.gov 

Eddie Evans, Assistant State Attorney 
E: evanse@leoncoun1yfl.gov 

2 



225

Linda McDermott, Federal Defender Chief, Capital Habeas Unit 
E: Linda McDermott@fd.org 

Bay a Harrison, Esq. 
E: bayalaw@aol.com 

Rana Wallace, Assistant Legal Counsel 
Rana W allace@fcor .state. fl. us 

Janine Robinson, Assistant General Counsel, FDLE 
E: janinerobinson@fdle.state.fl.us 

Benjamin Hoffman, Assistant General Counsel, FDLE 
E: benjaminhoffman@fdle.state.fl.us 

Isl Christina Porrello 
CHRISTINA PORRELLO 
SENIOR ATTORNEY 

2 
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ATTACHMENT A 
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STATE OF FLORIDA 
DEPARTMENT OF STATE 

Division of Library and lnfonnallon Services 
Form LS/R.EV06-2012/CCR100 

2. AGENCY 

TRANSMITTAURECEIPT 
TRANSFER OF CAPITAL COLLATERAL 

POSTCONVICTION RECORDS 
TO THE STATE ARCHIVES OF FLORIDA 

3. DIVISION 

· 1. RECD.Rb GR"OtJP NtL 
SERIES-No: ·· .. : · . 

·ARCl:ll~ES sgx NO: 

4BUREAU 

Florida Department of 
Corrections 

Office of the General Counsel 

5. ADDRESS (Street. City, ond Zip Code) 

501 South Calhoun Street 
Tallahassee, Florida 32399•2500 

7. SUBMIT TO: 
Capital Collateral Postconviction Records Repository 
State Archives of Florida 
RA Gray Building, MS 9·E 
500 South Bronaugh Street 
Tallahassee, FL 32399-0250 

9. DESCRIPTION: 

Public Records: · 
Central Records, Pages 1 through 371 
Medical Records, Pages l through 627 
Classification Records, Pages 1 through 3004 
IG Records, Pages I through 8 

Confidential Records: 
Central Records, Pages 1 through 474 
Medical Records, Pages 1 through 666 
Classification Records, Pages l through 2068 
IG Records, Pages 1 through 8 

6. CONTACT (Name, TIiie. and Telephone Number) 

Name: Jennifer Y. Stokes 
Title: Paralegal Specialist 
Phone Number: (850) 717-9938 

8. DEFENDANT NAME: Donald D. Dlllbeck, DC# 068610 
DEFENDANT CIRCUIT CT. CASE: IN THE CIRCUIT COURT OF 
SECOND JUDICIAL CIRCUIT, CRIMINAL DIVISION, IN 
AND FOR LEON COUNTY, FLORIDA, Case No. 1990-CF· 
2795 

TOTAL NUMBER OF orscs _2_ OR PACKAGES_"~-- SENT TO REPOSITORY 
ARE EXEMPT RECORDS INCLUDED IN THIS SHIPMENT? X YES .fill 
ARE EXEMPT RECORDS SEPARATELY SEALED AND CLEARLY MARKED AS EXEMPT? (/{not, records will be returned to ro11) _x_ YES _ NO 
DESCRIPTION OF EXEMPT RECORDS AND STATUTORY BASIS FOR EXEMPTION: Sec attached sheet. 

(USE CONTINUATION SHE8 IF NECESSARY 

10. TYPE OF RECORD (CHECK EACH TYPE THAT APPLIES) 

a. _PAPER COPIES b._PHOTOGRAPHS c._AUOIOTAPES d._VIDEOTAPES e . .JLOTHER -DVDs 

12. STATE ARCHIVES OF FLORIDA: 
I ACCEPT CUSTODY OF THE RECORDS HEREIN DESCRIBED. 

CHIEF, ARCHIVES AND RECORDS MANAGEMENT DATE 
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SEAL MAY NOT BE BROKEN WITH ur-r 
AN ORDER FROM THE TRIAL CO T!! 

The following infonnation is confidential and has been redacted from the records (check all that apply): 

../ Medical, psychological, and dental records. Fla. Stat. 456.057, 945.10(1 )(a), 45 C.F.R. § 164.502 
__ HIV/AIDS testing information and/or substance abuse treatment records, to the extent any exist. Fla. 
Stat. 381.004, 397.501, 397.752, 42 U.S.C. § 290dd-2, 42 C.F.R. Part 2 
✓ Data processing software obtained by an agency under licensing agreement that prohibits its disclosure 

and which software is trade secret, as defined in s. 812.081, Fla. Stat., and agency produced data processing 
software that is sensitive. Fla. Stat. 119.071(1)(f). 
✓ Educational records, including personally identifiable records or reports of a student, and any personal 

information contained therein. Fla. Stat. 1002.22(2), 1002-221; 20 USC § 1232g; 34 CFR Part 99. 
__ Autopsy photographs/recording pursuant F.S. 406.135(2). 

---Bank acct./debit/credit card Fla. Stat. 119.07/(5)(9)(b). 
__ D.L. #Fla.Stat. 199.0712(2)(b) 
___ lnfonnation relating to cause of death in all death records, including medical certification of the cause 
of death in a death certificate.§§ 382.008(6), 945.I0l(l)(a), F.S., 45 C.F.R., §164.502. 
___ Preplea, pretrial intervention, violation reports, presentence, or post sentence investigations (PSI's) to 
persons other than those described in Fla. Stat. 945.l0(l)(b}. 
___ Information regarding person in the federal witness protection program. Fla. Stat. 945.lO(l)(c). 
___ Parole Commission records: 14.28 and Fla. Stat. 945.J0(l)(d). 
___ Infonnation which ifreleascd would jeopardize a person's safety. Fla. Stat. 945.I0(l}(c) and Chap. 33~ 
601.901 (3)(e). 
___ Infonnation regarding a victim's statement and/or identity. Fla. Stat. 945. l 0(1 )(f), 119 .07 J (2)(h)-(j) 
______ Identity of confidential informants. Fla. Stat. 119.07 l (2)(f) 

v FCIC/ NCJC and criminal justice infonnation. Fla. Stat. 943.053 
___ Active criminal investigations or criminal intelligence information. Fla. Stat. 119.071(2) (c} 
-~-On-going investigations regarding correctional officers. Fla. Stat. l 12.533(2)(a) 

J Social Security Numbers Fla. Stat. 119.071 (5)(a) 
___ Home address, telephone numbers, photographs of active or former department employees; places of 
employment and/or daycare facilities, schools of employees, spouses and children, Fla. Stat. 119 .071 ( 4)( d), 
945.10(1 )( e) 
✓ Biometric identification information, including fingerprints. Fla. Stat. l 19.071(5)(g) 

___ Records developed or received by any state entity pursuant to a Board of Executive Clemency 
investigation Fla. Stat. 14.28 
✓ Records, information, photographs, audio and visual presentations, schematic diagrams, surveys, 

recommendations, or consultations or portions thereof relating directly to the physical security of an institution 
or revealing security systems of an institution. Fla. Stat. I l 9 .071 (3) and 281.301 
~--Information revealing surveillance techniques, procedures, or personnel Fla. Stat. 119.071 (2)(d} 
✓ FDLE/ FBI Numbers Fla. Stat. 943.053 
✓ Computer printouts containing offender information which are not specifically designated for public 

use. Fla. Stat. 943.053, 943.0525, and Chap. 33-601.901(5) 

---Juvenile records, Fla. Stat. 985.04 

---Birth Certificates, Fla. Stat. 382.013 

---Death Certificates, Fla. Stat. 382.008 
___ Clemency info, Fla Stat. 119.071(3) 
___ Security and fire safety information, Fla. Stat. 119.071(3) 
___ Info identifying executioner, or any individual preparing, compounding, dispensing, or administering 
lethal injection, Fla. Stat. 945.1 0(g) 
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Filing)z~l65569701 E-Filed 01/26/2023 06:06:24 PM 
.~ • f"..,, 

_.,· 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 
Plaintiff, 

v. 

DONALD DAVID DILLBECK, 
Defendant. _____________ / 

ACTIVE DEA TH WARRANT 
Case No.: 1990-CF-2795 

NOTICE OF DELIVERY OF EXEMPT PUBLIC 
RECORDS TO RECORDS REPOSITORY 

TO: CAPITAL COLLATERAL POSTCONVICTION RECORDS REPOSITORY 
State Archives of Florida 
Attn: CCR Records Archivist 
R.A. Gray Building, MS 9-E 
500 South Bronaugh Street 
Tallahassee, FL 32399-0250 

The undersigned, Philip A. Fowler, hereby gives notice to the Capital Postconviction 

Record Repository, that certain delivered records are confidential or exempt from the 

requirements of section 119.07(1), Florida Statutes. These public unredacted records have been 

separately contained, sealed and are labeled in accordance with Florida Rule of Criminal 

Procedure 3.852(f). The nature of the public records and the legal bases under which the public 

records are exempt have been identified. 

Respectfully submitted, 

Isl Christina Porrello 
CHRISTINA PORRELLO 
ASSIST ANT GENERAL COUNSEL 
Florida Bar No.: 0010736 
Florida Department of Corrections 
501 South Calhoun Street 
Tallahassee, FL 32399-2500 
P: (850) 354-2804 
F: (850) 922-4355 
Email: christina.porrello@fdc.myflorida.com 
Secondary: courtfilings@fdc.myflorida.com 

And, 
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. j 

·' 

sf Philip A. Fowler 
PHILIP AUSTIN FOWLER 
Chief Legal Counsel Florida 
Bar No.: 302030 
Florida Department ofConections 501 
South Calhoun Street Tallahassee, FL 
32399-2500 
(850) 717-3605 
E: Philip.Fowler@fdc.myflo1ida.com 
E2:CourtFilings@fdc.myflorida.com 

For The Florida Department of Corrections 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been electronically filed and 

electronically served to the following parties on this 26th day of January 2023. 

The Honorable John A. Tomasino, Clerk 
Florida Supreme Court 
E; warrant@flcourts.org 

Channaine Millsaps, Assistant Attorney General 
E: Channaine.Millsaps@myfloridalegal.com 
E: capapp@myfloridalegal.com 
E: JenniferJee@myfloridalegal 

Jason Rodriguez, Assistant Attorney General 
E: Jason.Rodriguez@myfloridalegal.com 

The Honorable Jonathan Sjostrom, Chief Circuit Court Judge 
E: sjostromj@leoncountyfl.gov 

The Honorable Angela Dempsey, Circuit Court Judge 
E: dempseya@leoncountyfl.gov 

The Honorable Jack Campbell, State Attorney 
E: campbellj@leoncountyfl.gov 

Eddie Evans, Assistant State Attorney 
E: evanse@leoncountyfl.gov 

Linda McDermott, Federal Defender Chief, Capital Habeas Unit 
E: Linda McDennott@fd.org 

Baya Harrison, Esq. 
E: bayalaw@aol.com 
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Rana Wallace, Assistant Legal Counsel 
Rana Wallace@fcor.state.fl.us 

Janine Robinson, Assistant General Counsel, FDLE 
E: janinerobinson@fdle.state.fl.us 

Benjamin Hoffman, Assistant General Counsel, FDLE 
E: benjaminhoffman@fdle.state.fl.us 

Isl Christina Porrello 
CHRISTINA PORRELLO 
SENIOR ATTORNEY 
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Filing# 165581376 E-Filed 01/27/2023 06:35:23 AM 

STATE OF FLORIDA, 

Plaintiff, 

v. 

DONALD DILLBECK, 

Defendant. 
I --------------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN AND FOR 
LEON COUNTY, FLORIDA 

CASE NO.: 90-CF-002795-A 

NOTICE OF APPEARANCE 

Please note that attorney Linda McDern1ott hereby enters her appearance for Defendant, 

DONA.LD DILLBECK, in the above-captioned matter. Accordingly, please serve all pleadings, 

orders, notices of hearing, etc. to undersigned counsel as follows: 

LINDA McDERMOTT 
Chief, Capital Habeas Unit 
Office of the Federal Defender for the Northern District 
227 N. Bronaugh St. 
Tallahassee, FL 32301 
(850) 942-8818 
linda _ mcdennott@fd.org 

I HEREBY CERTIFY that a true copy of the foregoing Notice of Appearance been 

furnished by electronic transmission to Senior Assistant Attorney General Charmaine Millsaps at 

charmaine.millsaps@myfloridalegal.com, Assistant Attorney General Jason William Rodriguez 

atjason.rodriguez@myfloridalegal.com and Assistant State Attorney Eddie D. Evans at 

sao2_leoncountyfl.gov on January 27, 2023. 

/s/. Linda McDermott 
LINDA McDERMOTT 
Florida Bar No. 0102857 
Chief, Capital Habeas Unit 
Office of the Federal Defender for the 
Northern District of Florida 

227 N. Bronaugh St. 
Tallahassee, FL 32301 
(850) 942-8818 
linda _ mcdermott@fd.org 

DESIGN A TED COUNSEL FOR DEFENDANT 
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Filing# 165614671 E-Filed 01/27/2023 12:32:20 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, CASE NO. 90-CF-2795 

v. 

DONALD DAVID DILLBECK, 

ACTIVE DEATH WARRANT 
EXECUTION SCHEDULED 
FEBRUARY 23, 2023 AT 6:00 P.M. 

Defendant. 
I ------------

NOTICE OF COMPLIANCE WITH RECORDS DEMAND 

COMES NOW, Walt McNeil, the Sheriff of Leon County, Florida, by and 

through the below Counsel, files notice of Compliance with the Demand for 

Records filed by the Defendant on January 25, 2023. Sheriff McNeil further states 

as follows: 

1. In accordance with the Demand for Records ("the Demand") , Leon County 

Sheriff's Office ("LCSO") Records Clerk Becky Gay conducted a search for 

and obtained all responsive records described in paragraph 2 of the Demand. 

LCSO Records Manager Shelondia Tribue filed the responsive records with 

the State Archives on January 26, 2023 at approximately 11 :00 AM. 

2. The records are generally described as inmate files, as LCSO was not the 

investigating law enforcement agency. 

3. A copy of the records is available for Defense Counsel to obtain in the lobby 
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of the Leon County Sheriffs Office, 2825 Municipal Way, Tallahassee FL 

32304. 
Respectfully submitted, 

Walt McNeil 
Sheriff of Leon County Florida 

By: Isl 
James W. Pimentel, Esq. 
Bar# 122432 
General Counsel 
Leon County Sheriffs Office 
2825 Municipal Way 
Tallahassee, FL 32304 
pimentelj(a'),leoncountyfl.gov 
(850) 606-3229 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 26th day of January 2023, I electronically 

filed the foregoing with the Clerk of the Circuit Court by using the Florida Courts e

portal filing system which will send a notice of electronic filing to the following: 

The Honorable Angela C. Dempsey, Circuit Judge, Leon County, 301 South 

Monroe Street, Room 301-E, Tallahassee, FL 32301, hooperh@leoncountyfl.gov, 

Eddie Evans, Assistant State Attorney, Leon County State Attorney's Office, 301 

. South Monroe Street, Suite 475, Tallahassee, FL 32301, 

evanse@leoncountyfl.gov; Charmaine Millsaps, Senior Assistant Attorney General 

and Jason Rodriguez, Assistant Attorney General, Office of the Attorney General, 

The Capitol, PL-01, Tallahassee, FL 32399, 

2 
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charmaine.millsaps@myfloridalegal.com. 

jason.rodriguez@myfloridalegal.com, jennifer.lee@myfloridalegal.com, 

capapp@myfloridalegal.com; and Baya Harrison, Law Office ofBaya Harrison, 

736 Silver Lake Road, Monticello, FL 32344, bayalaw@aol.com. 

Isl 
James W. Pimentel, Esq. 
General Counsel, Leon County Sheriffs Office 

3 
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, Filing# 165621981 E-Filed 01/27/2023 01 :35:27 PM , 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
JN AND FOR LEON COUNTY, FLORIDA 

ST ATE OF FLORIDA, 
Plaintiff, 

v. 

DONALD DAVID DILLBECK, 
Defendant. 

--------------I 

ACTIVE DEATH WARRANT 
Case No.: 1990-CF-2795 

ORDER ON DEFENDANT'S RULE 3.852{h) AND RULE 3.852(0 PUBLlC RECORDS 
DEMANDS DIRECTED TO THE FLORIDA DEPARTMENT OF CORRECTIONS 

THIS CAUSE came before the Court pursuant to the January 26, 2023 response and 

objection filed by the Florida Department of Corrections ('·FDC") in opposition to two records 

demands filed by Defendant on January 25 and January 26, 2023, post-warrant. Defendant's 

.demands seek records relating to Defendant and records relating to various components of FDC's 

lethal injection protocol. Having considered the written and oral arguments of counsel .and 

applicable law, the Court finds that: FDC has complied with its responsibilities for post-warrant 

record production in light of its recent delivery of records to the state repository; and, FDC's 

objections comport with applicable case law and statutory exemptions and that it is appropriate 

that the objections be sustained. 

Findings 

FDC delivered records to the stale records repository as ordered on January 26, 2023, to 

update the set ofrecords last produced in 1999. These records contain confidential protected health 

information, along with other statutory exemptions (unrelated to mcdical)'based on Chapters 119 

and 945. l 0, Florida Statutes. The Court finds that the nature of anticipated dcfe11ses to be raised 

by Defendant relate directly to Defendant's medical or mental state, abilities and reasoning. The 
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disclosure of medical information created by the Florida Department of Corrections is relevant to 

the just and expeditious disposition of this proceeding. 

Defendant has filed two demands to FDC. The first demand, filed on January 25, 2023, 

pursuant to rule 3.852(h) only. seeks "any written or media (audio, video, and/or images) files, 

records, reports, letters, memoranda, notes. drafts and/or electronic mail in the possession or 

control of your agency pertaining to [Defendant] that were received or produced by your agency 

_since [Defendant's] previous request; and, or any documents that were, for any reason, not 

produced previously.'' Defendant's second demand filed January 26, under rule 3.852(i), requests 

numerous other documents relating to FDC's lethal injection protocol, past executions, and 

training of execution personnel. 

Defendant's requests for additional records seek numerous records under Florida Rule of 

Criminal Procedure 3.852, subsections (h)(3) and (i). Requests under these subsections are only 

available when they meet certain requirements enumerated in the rule. Under either subsection. 

the Florida Supreme Court "has long acknowledged that the public records procedure under 

Florida Rule of Criminal Procedure 3.852 'is not intended to be a procedure authorizing a fishing 

expedition for records unrelated to a colorable claim for postconviction relief."' Muhammad v. 

State, 132 So. 3d 176, 200 (Fla. 20 I 3); accord Bowles v. State, 276 So. 3d 791, 796 (Fla.2019); 

Long v. State, 271 So. 3d. 932, 948 Fla. 2019; Branch v. State, 236 So.3cl 981, 984 (Fla. 2018). 

'·[W}here a defendant cannot demonstrate that he or she is entitled to relief on a claim or that 

records are relevant or may reasonably lead lo the discovery of admissible evidence, the trial court 

may properly deny a records request." Bowles, 276 So. 3d at 795 (internal quotations omitted). 

Rule 3.852(h)(3) allows collateral counsel to request the production ofrccords after a death warrant 

is signed. Requests under this subsection are limited to agencies from which collateral counsel has 
I. 

2 
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previously requested records. Collateral counsel may request any record: 

(A) that was not previously the subject of an objection; 

(B) that was received or produced since the previous request; or 

(C) that was, for any reason, not produced previously. 

Fla. R. Crim. P. 3.852(h)(3). 

Additionally, a request under this subsection may be denied if the records sought "are 

overbroad, of questionable relevance, and unlikely to lead to discoverable ·evidence." Muhammad, 

132 So. 3d at 20 I. The rule is intended to provide for an update of information previously received 

or requested and does not allow defendants to delay public records requests until a warrant is 

signed. Sims v. State, 753 So. 2d 66, 70 (Fla. ::WOO). Under rule 3.852(i), collateral counsel may 

request records that do not fall under subsections (c), (f), (g), and (h) of rule 3.852. A demand 

under subsection (i) need not be to an agency from which records were previously requested. 

Muhammad, 132 So. 3d at 202. The Court may order the production of records only if the Courl 

finds the following: 

(A) collateral counsel has made a timely and diligent search of the records 

repository; 

(13) collateral counsel's affidavit identifies with specificity those additional 

public records that are not at the records repository; 

(C) the additional public records sought are either relevant to the subject 

matter of a proceeding under rule 3.851 or appear reasonably calculated to 

lead to the discovery of admissible evidence; and 

(D) the additional records request is not overly broad or unduly burdensome. 

3 
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Fla. R. Crim. P. 3.852(i)(2). Defense counsel must file an affidavit attesting to each of these 

requirements with the demand. Additionally, after a warrant is signed, "a defendant must show 

how the requested records relate to a colorable claim for postconviction relief and good cause as 

lo why the public records request was not made until after the death warrant was signed." 

Muhammad, 132 So. 3d at 202. 

FDC filed a response and objections to the demands. FDC objects to producing additional 

records as requested. First, FDC argues that producing emails and other broad-ranging records 

beyond the scope of its repository delivery \vould be unduly burdensome and likely not possible 

within the expedited schedule. The Court agrees with FDC's objection. Requiring FDC to search 

for emails and other broadly described records not already produced amounts to a fishing 

expedition, which is contradictory to the purpose of rule 3 .852. 

The Florida Supreme Court affirmed similar denials of Florida's most recent post-warrant 

case involving all-record and lethal injection demands in Dailey v. State, 283 So.3d 782 (Fla. 

2019), reasoning as follows: 

Rule 3.852 is ·•not intended to be a procedure authorizing a fishing 
expedition for records." Sims v. State, 753 So. 2d 66. 70 (Fla. 2000). For this 
reason, records requests under Rule 3.852(h) are limited to "persons and 
agencies who were the recipients of a public records request at the. time the 
defendant began his or her postconviction odyssey," id.; whereas, records 
requests under Rule 3.852(i) must "show how the requested records relate to a 
colorable claim for postconviction relief and good cause as to why the public 
records request was not made until after the death warrant was signed." Asav 
[v. State, 224 So. 3d 695, 700 (Fla. 2017)] (quoting Tompkins v. State, 872 So. 
2d 230, 244 (Fla. 2003)). 

Bowles, 276 So. 3d at 795 (alteration in original) (quoting Hannon, 228 
So. 3d at 511 ). If "a defendant cannot demonstrate that he or she is entitled to 
relief on a claim or that records are relevant or may reasonably lead to the 
discovery of admissible evidence, the trial court may properly deny a records 
request.'' ld. (quoting Asay. 224 So. 3d at 700). 

4 
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Dailey v. State, 283 So. 3d 782, 792 (Fla. 2019). 

The Court agrees with FDC's objection that the records relating to the lethal injection 

protocol and past executions are not relevant to a colorable claim, unduly burdensome, and overly 

,broad. Additionally, FDC argues that any information identifying an cxecutioni:!r or others 

involved in an execution is confidential under section 945.I0(l)(g} and section 945.10 ( I )(i), 

Florida Statutes. These statutory exemptions also weigh in favor of denying the requests. 

Excluding the records FDC has agreed lo provide, the Court finds that Defendant is not entitled to 

production of records related to FOC's lethal injection protocol. The Florida Supreme Court has 

repeatedly held that the cuffent lethal injection protocol is constitutional and records relating to 

1.ethal injection procedures are not discoverable under rule 3.852. See Jimenez, 265 So. 3d at 473-

474; Long v. State, 271 So. 3d 938, 948 (Fla. 2019); Hannon, 228 So. 3d at 511-512. Defendant 

has not provided anything to suggest that his case differs from previous executions under the 

protocol or shown good cause why he waited until the warrant was signed for his execution to 

request records related to the lethal injection protocol. Defendant's demand to FDC is therefore 

denied. Accordingly, it is 

ORDERED AND AD.JUDGED that 

l. By filing its update to the repository on January 27, 2023, FDC stands m 

compliance with its records responsibilities. 

2. Defendant's demands for public records from FDC, are hereby DENIED as stated 

in more detail above. 

3. FDC will provide courtesy ';attorney copies" to the State and counsel for Defendant 

of the records delivered to the repository on January 26, 2023. The attorney copy wi II remove 

redactions made for medical or mental health (protected health information) so that counsel will 

5 
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be able to view this information. The State and Defondant are prohibited from using or disclosing 

the above-referenced records or information for any purpose other than the conduct of this 

proceeding. 

4. The State and counsel for Defondant must return any records disclosed pursuant to 

this order to the Department of Corrections upon final disposition of this proceeding. OR, IN THE 

AL TERNA Tl VE, such records shall be destroyed upon execution of the sentence. Counsel shall 

file any medical records used as exhibits as confidential information as contemplated by applicable 

rules of Court. 

DONE AND ORDERED in Tallahassee, Leon County, Florida on January 27, 2023. 

CIRCUIT JUDGE 

Copies furnished to: 

CN!ice <?{the Stale Attorney, E. Evans; 
Aaorney for Defendant, B. Harrison, Ill; 
qflice qfrhe Afforney General, C. Millsaps; 
Florida Department of Corrections, P. Fowler. 

6 
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Filing# 165637212 E-Filed 01/27/2023 03:15:06 PM 
a'· 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

ST ATE OF FLORIDA, 

Plaintiff, 

v. 

DONALD DAVID DILLBECK, 

Defendant. 

CASE NO. 90-CF-2795 

ACTIVE DEATH WARRANT . 
EXECUTION SCHEDULED 
FEBRUARY 23, 2023 AT 6:00 P.M. 

I ------------

STATE'S RESPONSE TO DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC RECORDS 

.. COMES Now the STATE OF FLORIDA, by and through the undersigned 
Assistant State Attorney, pursuant to the Court's Order orally pronounced at 

today's hearing on the matter and files the following response to the Defendant's 

Demand for Additional Public Records. 

RESPONSE 

On January 26, 2023, the undersigned Assistant State Attorney, assigned to 

the 20th Judicial Circuit, received 3:n email and attachment (see Exhibit 1 ), 
demanding all records with relation to the above styled case. Confused by the 

request as this case does not originate from the 20th Judicial Circuit, the State 

contacted the requestor, Baya Ha1Tison. 

Mr. Han-ison explained the request was not for the above styled case as requested, 
but for Lee County case, 79-CF-335, St. vs. Donald Dillbeck. At that time, the 
State explained to Mr. Han-ison we would need to order the file from storage and 

would attempt to get the records to him in an expeditious manner but not as 

immediate as he was requesting as it was not possible. 
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On January 27, 2023, the State received the case file for 79-CF-335 from 
storage. The retained file was not a complete file, however, the State made a 
duplicate copy of all the records in our possession and sent it via FedEx mail on 

that same date. 

WHEREFORE, the STATE OF FLORJDA respectfully requests that this 
RESPONSE and the fulfillment of the Public Records request serve to satisfy the 

request. 

Respectfully submitted, 

AMIRAD.Fox 
STATE ATTORNEY 

BY: Isl Jody P. Brown 
Jody P. Brown 
Assistant State Attorney 
Florida Bar Number: 
P.O. Box 399 
Fort Myers, Florida 33902 
(239) 533-1000 
eService: eservice@sao20.org 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 27th day of January, 2023, I electronically 

filed the foregoing with the Clerk of the Circuit Court by using the Florida Courts e

portal filing system which will send a notice of electronic filing to the following: 

The Honorable Angela C. Dempsey, Circuit Judge, Leon County, 301 South 

Monroe Street, Room 301-E, Tallahassee, FL 32301, hooperh@leoncountyfl.gov, 

Eddie Evans, Assistant State Attorney, Leon County State Attorney's Office, 301 

2 
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South Monroe Street, Suite 475, Tallahassee, FL 32301, 

evanse@leoncountyfl.gov; Channaine Millsaps, Senior Assistant Attorney General 

and Jason Rodriguez, Assistant Attorney General, Office of the Attorney General, 

The Capitol, PL-01, 

charmaine.millsaps@myfloridalegal.com. 

j ason.rodriguez@myfloridalegal.com, 

Tallahassee, FL 32399, 

j ennifer .lee@myfloridalegal.com, 

capapp@myfloridalegal.com; Baya Harrison, Law Office of Baya Harrison, 736 

Silver Lake Road, Monticello, FL 32344, bayalaw@aol.com, and Linda 

McDermott, Chief, Capital Habeas Unit, Office of the Federal Defender for the 

Northern District, 227 No. Bronaugh Street, Tallahassee, FL 32301, 

linda _ mcdermott@fd.org. 

3 

Isl Jody P. Brown 
Jody P. Brown 
Assistant State Attorney 
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.. 

Brown, Jody 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

Follow Up Flag: 
Flag Status: 

Good morning, 

EXHIBIT 1 

Terri Bloodworth <Terri_Bloodworth@fd.org> 
Thursday, January 26, 2023 10:19 AM 
Syoen, Samantha A.; Brown, Jody 
bayalaw@aol.com 
Public Records Request Capital Case# 1990-CF-2795 State v. Donald Dillbeck 
SAO 20.pdf 

High 

Follow up 
Flagged 

Mr. Harrison has requested that I serve the attached "DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC 
RECORDS" on his behalf. Any objections from your agency regarding the public records requests must be filed by 
Thursday, January 26, 2023, at 6:00 pm. Please let me know if you have any questions. 

CAPITAL CASE, DEATH WARRANT SIGNED; EXECUTION SET FOR FEBRUARY 23, 2023, DEFENDANT 
DONALD DILLBECK 

Thank you, 

Terri Bloodworth, CP, FRP 
Paralegal, Capital Habeas Unit 
Federal Public Defender's Office 
227 N. Bronough Street, Suite 4200 
Tallahassee, FL 82801 
Phone: (850) 842-8818/Fax: (850) 842-8808 
terri bloodworth@fd.org 

CAUTION: This email originated from outside of the organization. Do not click on links or open attachments unless you 
recognize the sender and know the content is safe. 

1 
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Filing# 165642776 E-Filed 01/27/2023 03:46:35 PM 

ST A TE OF FLORIDA, 

Plain![//; 

v .. 

IN THE CIRCUIT COURT 
OF THE SECOND JUDICIAL CIRCUIT, IN 
AND FOR LEON COUNTY, FLORIDA 

EXECUTION SCHEDULED FOR 
FEBRUARY 23, 2023 @ 6:00 p.m. 

CASE NO. 1990 CF 2795 
CAPITAL CASE 

DONALD DAVID DILLBECK 

DeJendanl. 

------------'/ 

ORDER ON PUBLIC RECORDS 

On January 26, 2023, Dillbeck, represented by stale postconviction counsel Baya Harrison, 

made public records demands on 12 agencies: I) the State Attorney's Office of the Second Judicial 

Circuit; 2) the Lee County Sheriffs Office; 3) the Ft. Myers Police Department; 4) the Quincy Police 

Department; 5) the State Attorney's Office of the Twentieth Judicial Circuit; 6) the Tallahassee 

Police Department; 7) the Gadsden County Sheriff's Office; 8) the Leon County Sheriffs Office; 9) 

the Florida Depai1ment of Law Enforcement; I 0) the Florida Depat1ment of Corrections; l l) the Eighth 

District Medical Examiner; and 12) The Office of the Attorney General. On.January 27, 2023, this 

Court held a public records hearing on tbe public records demands and any objections filed to those 

demands. The Court heard from representatives of all these agencies, except for the Gadsden 

County Sheriffs Office, at the public records hearing. Having considered the representations of 

the agencies and the argument of counsel, the Court finds as follows as to each agency: 
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The State Attomev's Office of the Second Judicial Circuit 

Assistant State Attorney Eddie Evans represented to the Court that all updates since the last 

disclosure in 1999 will be sent to the repository by 6:00 p.m. today. ASA Evans offered to give 

personal copies of all the updates to defense counsel immediately after the hearing ended. The only 

exemption asserted by ASA Evans was in relation to three pages of handwritten notes from the state 

postconviction proceedings reflecting possible areas of cross-examination based on work-product 

privilege. Defendant did not object. The Court finds the Second Judicial Circuit State Attorney's 

Oftice in compliance ·with the demand and sustains the objection to the handwritten notes as work-

product privilege. 

The Lee County Sheriff's Oflice 

A representative from the Lee County Sheriff's Office appeared via telephone and stated that 

all of their public records are in the repository. Defendant did not object. The Court finds the Lee 

County Sheriff's Office in compliance with the demand. 

The Ft. Mvers Police Depa11ment 

A representative from th<:: Ft. Myers Police Department appeared via telephone and stated 

that the depa11111ent has no public records related to Donald Dillbeck. Defendant did not object. The 

Court finds the Ft. Myers Police Department in compliance with the demand. 

The Quincy Police Department 

A representative from the Quincy Police Depm1ment appeared in person and stated that the 

department has no public records related lo Donald Dillbeck. Defendant did not object. The Court 

finds the Quincy Police Department in compliance with the demand. 

The State Attorney's Office of the Twentieth Judicial Circuit 

A representative from the Twentieth Judicial Circuit State Attorney's Office, Jody BrO\vn, 

-2-
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appeared via telephone. The demand related to Dillbeck's prior 1979 conviction for the murder of 

Deputy Hall used as an aggravating factor in the capital case. She stated the Office was searching its 

storage facility for the records of the 1979 case. She informed the court that there had been a fire in 

the 1980's which destroyed many of their older case files. She contacted the facility and they believe 

the only records they have relate to the prior postconviction proceedings. The Court orders the 

Twentieth Judicial Circuit State Attorney's Office to comply with the demand by 6:00 p.m. 

Defendant was in agreement with this. 

The Tallahassee Police Department 

A representative from the Tallahassee Police Department (TPD), \Vhich was the arresting 

agency in the capital case, appeared in person. She stated that there are no records currently in the 

repository from their department but stated all their records relating to Dillbeck will be transmitted 

to the repository by 6:00 p.m. today, and TPD will also provide an additional copy directly to 

counsel for Defendant. Defendant did not object. The Court finds the Tallahassee Police 

Depai1ment to be in compliance with the demand once the department transmits its records to the 

repository. 

The Gadsden Countv Sheriff's Office 

No response lo the demand was filed by the Gadsden County Sheri ff s Office and no 

representative from the Gadsden County Sheriff's Office appeared al the public records hearing. 

Assistant Attorney General Charmaine Millsaps noted that the Gadsden County Sheriff's Office was 

neither the arresting agency nor the investigating agency in the capital case. AAG Millsaps offered to 

contact the Office to obtain a response. The Court ORDERS the Gadsden County Sheriff's Office to 

file a response to the demand by 6:00 p.m. today. 

-3-
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The Leon Countv Sheriff's Office 

A representative from the Leon County Sheriff's Office appeared in person. The Office was 

not the mTesting or investigating agency and therefore, their records were limited. The 

representative informed the Court that the lew records the Office possesses will be transmitted to the 

repository by 11 :00a.m. today, with another copy available tor counsel to pick up by I :00 p.m. today. 

Defendant did not object. The Court finds Leon County Sheriffs Oflice in compliance \vith the 

demand once the Office transmits its records to the repository. 

The Florida Department of Lav,1 Enforcement 

The defense made two demands on the Florida Department of Law Enforcement (FDLE). 

The first demand concerned updates from FDLE's disclosures in 1999 to James Banks to the 

present. The FDLE provided all records including approximately 40 pages of updates to state 

postconviction counsel and the Defendant did not object to the response to the first demand. The 

second demand concerned demands regarding the lethal injection protocol. 

The Movant must show that the requested records relate to a colorable claim for 

postconviction relief and good cause why a public records request was not made until after the 

death warrant was signed. Hannon v. State, 228 So. 3d 505, 511 (Fla. 2017). Rule 3.852 is not 

intended to be a procedure authorizing a fishing expedition for records. ld. citing Sims v. State, 

753 So.2d 66, 70 (fla. 2000). 

Production of records relating to lethal injection are unlikely to lead to a colorable claim for 

relief when the challenge to the constitutionality of lethal injection as currently administered in 

Florida has been fully considered and rejected by the Florida Supreme Court. Walton v., State, 3 So. 

3d 1000, l 0 I 4 (Fla. 2009). Defendant in this case admits lethal injection as currently administered 

in Florida has been fully considered and rejected by the Florida Supreme Court. 

-4-
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The Florida Supreme Court has also found that records related to previous executions 

can-ied out using a different protocol do not present a colorabJe Eighth Amendment claim. Id; 

Valle v. State, 70 So. 3d 530, 549 (Fla. 2011 ); Branch v. State, 236 So 3d 981, 985 {2018). 

Additionally, the state agencies are presumed to act in accordance with the protocol and carry out 

their duties properly. Muhammad v. State, 132 So. 3d 176,206 (Fla. 2013). The Court finds the 

FDLE in compliance with the first demand and sustains its objection to the second demand. 

The Florida Department of Corrections 

The defense also made two demands on the rlorida Department of Corrections (DOC). The 

first demand concerned updates from DOC's disclosures in 1999 to the present. DOC recently 

provided approximately 7,000 pages of updates to the repository. DOC objected to the second 

demand as overbroad and burdensome citing Muhammad v. State, 132 So. 3d l 76, 203 (Fla. 2013), 

and Chavez v. State, l 32 So.3d 826, 829-30 (Fla. 20 I 4 ). This Court agrees that the second demand 

was overbroad and burdensome, and did not appear to relate to, and would not lead to, a colorable 

claim. Muhammad, 132 So.3d at 203. The second demand \\'as a fishing expedition and not 

appropriate based on the reasoning provided above related to FDLE. The Court finds DOC in 

compliance with the first demand and sustains its objection to the second demand. The records of 

DOC and the confidential protected health infonnation contained therein is more fully addressed in 

a separate order also entered January 27, 2023. 

The Ei12hth District Medical Examiner 

Assistant Attorney General Jason Rodriguez filed an objection to the demand and also 

represented the Eighth District Medical Examiner Office at the hearing. This Court sustains the 

objection to the demand for the reasoning provided above related to FDLE and DOC. 

-5-
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The 011ice of the Attorney General 

The Attorney Generars Office objected to the demand based on the work-product privilege 

citing Braddy v. State, 219 So.3d 803, 820 (Fla. 20 l 7). This Court sustains the objection to the 

demand based on Braddv. 

Movant must show both that the requested records relate to a colorable claim for 

postconviction relief and good cause why a public records request was not made until aner death 

warrant was signed. Hannon at 51 I. Defendant has failed to show that certain requested records 

relate to a colorable claim for postconviction relief. Additionally Defendant failed 10 adequately 

explain why he waited until the death warrant was signed to request the records. The Supreme 

Court has consistently rejected ·'eleventh hour atlempt[s] to dela~1 the execution·· with records 

requests. Sc.~ Sims. 753 So.2d at 70. 

ORDERED AND ADJUDGED Defendant's demands for public records filed pursuant to Rttle 

3.852(h) and (i), Fla. R. Crim. P. are GRANTED in PART and DENIED IN PART as explained 

above and on the record. 

DONE AND ORDERED in Leon County, Florida on January 27, 2023. 

Copies to all counsel ofrecord 

Angela C. Dempsey 
Circuit Judge 

-6-
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Filing# 165655265 E-Filed 01/27/2023 05:13:15 PM 

Hello Jenifer, 

Morris A. Young 

Gadsden County Sheriffs' Office 

P. 0. Box 1709 

Quincy, FL 32353-1709 

(850)-875-8811 

,•1• 
"' I have attached all of the Gadsden County Sheriff Office records on a Mr. Oona Id DIii beck. ~ 

THANK YOU, 

WARRANT CLERK 
SHANDREKA MACKLIN 
339 E.JEFFERSON ST 
QUINCY,FL 
850-875-8817 
SHANDREKA.MACKLIN@TDS.NET 
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08/05/1999 09:32 222-8943 JtiJ'.!ES BANKS PAGE: 01 

TO: 

FAX#: 

FR.OM: 
FAX#: 

DATE: 

I.AW OFFICE OF IA.MES C BANKLY 
103 North Gadsdm Str«et 
Tallahassei!, Florida J2J0I 

(850) 681-1010 
(850) 2Z1..0IJ43 Telefax 

FAIOGRAM 

B.t-ll-g C..A<.t-
Oa1-s1_~ ~~ .5W# s 0#,t:!-
~ 1S.., f-f ~~ PHONE#: r'1 i;- -J-f JI 

JAMES C. BANKSt ESQ. 
(850) 221-8843 PHONE #: (850) 681·1010 

¾&J5t- 5,J9j12 

FAXED PAGES (mdudlng cover page): 

MESSAGE: As 4J::C O✓ (t.UA-t d.,::.t....,.s~:.,,:rfh+> (h,,,,4 , h.u-4,,. 
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·uu.. 29, I fr,, 

' 
1 "'', If you have any questions. please call~N..A-LL 

HAVEAGREATDAYI ! r l ! 11 
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0s1051199g 09:31 222-sa43 JAMES 81;'-JKS PAI:£ 02 

1N THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUITo IN 
AND FOR LEON COUNTY, FLA. 

STA TE OF FLORIDA, 
Phtindff, 

vs. 

DONALD DAVID D~LBECK, 
Defend111t. 

/ ~-----------

TO: The Honorable W .A. WoodbR.m 
Gadsden County Sberlfr.s Office 
Poat omce Box 1109 
Quincy, P1oridtt 31353 

CASE NO. 90..2795 
DIVISION: FELONY 

The Defendant., by and through undersigned coW13el. hereby makes demand of the 

Gadsden County Sheriff's Office. pursuant to Florida Rule of Crim.imtl Procedure 3. 85 2, as 

anumded by the Su~ Court on September 18, 1998 in Amendmmm to Flori,ga Ru!~s Qf 

CrlmiQel Ptoot!dum, Rule 3.8~2. 23 Fla.L.Weekly 5478 (1998) for additional public records 

pertinent to th.is cue. 

1. Undersigne4 counsel represents thati after a timely and diligent search, the 

record5 specifically described below: 

(a) are relcvmt to a pending preceding pursuant to rule 3.850; or 

(b) appear reasonably calculated to lead to the discovery of 
admiooible evidCltlee; Md 

(c) have not previously been obtained in discovery or from a 
previom public records request from either the above-named 
person 01" aguu,y or l!UlY other. and 

·")··· 
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0s10s11g9g eg:Jl 222-se,3 J»iES ,8.iNl<S 

( d) are not presently available from the public records repository. 

2. The public records requested are as follows: 

(a) All records which relate, in any way whatsoever, to Donald 
David DilJbeck in the custody and/or control of the Sheriff's 
Department (regardless of division. unit, brnnch, task force 
end/or other section in which the records are housed), including 
those records maintained by persons, organizations, agencies, 
associations, corporntians, bospHals and/or others which were 
either retained by your department and/or worked in coajunction 
with your efforts when investigating any matter involving 
Donald David Dillbeck; 

(b) All booking reports and photographs, arrest repons and 
interrogation reports related to any matter investigated by your 
department involving Donald David Dillbeck; 

(c) All aime scene reports, case swnmariee, supplemental reports, 
witness statements, audio tapes, video tapes and/or photographs 
related to any matter investigated by your department involving 
Donald David Dillbeck, 

( d) All notes, memoranda, letters, electronic mail and/or files, 
elm&, cham, rcpo~ rwd/or other rues generated by any and alt 
detectives, investigators, lab personnel, crime scene analysts, 
interviewers and/or other officers md staff as a result of nny 
investigation involving Donald David Dillbeck; 

(e) All transmittal sheets of evidence submitted to any crime labs as 
a result of mty matter investigated by YOW' department involving · 
Donald David Dillbeck; 

(f) Reports of crime lab testing results, including all associated 
notes, memoranda. letters. electronic mail and/or fdes, which 
relate to any matter investigated by your department involving 
Donald David Dillbeck; 

(g) All physical and/or documentary evidence not plaoed into 
evidence at trial and related to any _matter investigated by your 
~ ~ ~ ~ Dillbcd; 

2 
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(b) The name, sex, race and date of birth of all confidential 
informants utilized to obtain infonnation in any mntter 
investigated by your department involving Donald David 
Dillbc<:k; 

(i) Name~ sex. race, and date of birth of all individuals listed as 
suspects and/or witnesses for crimes in which Donald David 
Dillbeck was either suspected. arrested. charged, and/or 
convicted; 

{j) All records in the custody and/or control of the Sheriff's 
Department which relate in any way whetsoover~ to the 
individuals identified llS a result of your response5 to Sections 
(h) and (i) of this request for production; 

(k) All records detailing the travel of any Sheriff's Department 
employee conducted in conjunction with the investigation of any 
matter involving Donald David Dillbeck; 

(1) Alt log sheets and/or other records whiclt refleet the physical 
location and movement of any suspects, witnesses, confldeutial 
infounants m::ultoi' significant others who were incarcerated and 
involved any matter investigated by your department which 
relate to Donald David Dillbeck 

(m) All vw.tation records of those individuals who were incarcerated 
and associa~ in any way whatsoever, to any matter 
investigated by your · department involving Donald David 
Dillbeck; 

(n) All departmental policies governing the maintenance and 
destrucdon of records and physical evidence; 

( o) Complete organizational chart of the Sheriffs Department, 
including temporary and/or informal committees. task forces, 
etc. 

3 
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08/05/1999 09:3! 222-8343 JAMES BANKS 
- ···--· -.=..· ---

l' _..,, 

3. Pursuant to rule 3.852, nny objection to p,oductio~ including any claim of 

exemption, must be filed with the trial court and served upon aU counsel of record with.in 60 

days of reoeipt of this demand., or such objection will be deemed waived. 

4. Pursuant to rule 3.852, you shall, within 90 days after receipt of this demand: 

(a) copy, seal, index, and deliver to the records repository of the 
Secretary of State any additional public records in ti1e 
possession of your agency which pertain to this case; and 

(b) certify that, to the best of your kn<:1wJcdge Wld belief. all 
additional public records have been delivered to the records 
depository of the Secretary of State; and 

(c) recertify that the public records previously delivered are 
completei if no additional public records arc foW1d. 

I HEREBY CERTIFY that a true and comet copy of the foregoing has been served 
on Clerk of the Circu.lt Cowt, Felony Division~ Tallahassee, Florida, 32301, The Honorable 
Larry Campbell, Leon County Sheriff's Department, Post Office Box 727, TnJ.Ja.hassee. FI.. 
J~3Qu-0727, Offl# of 1M Auomey Oeneral, om" of Legal Affairs, The Capitol, 
Tafla&u!ee, Florida 32199-1050, and the Honorable William N. Meggs, Office of the State 
Attorney, Leon CQunty Courthouse, 301 North Monroe Street. Fourth Floor, TallahB.'iisee, 
Florld11 32399, on this lJJill day of DECEMBER, 1998. 

~ /\ / 'i,' , .... 

f / J~ c:•a~K~: €W,-Cu 
1 Florida Bar No. 281670 
\. 103 N. Gadsden Street 

Tallahassee, Florida 32301 

4 

(850) 681-1010 / 222-8843 Te!efliX 
ATTORNEY FOR DEFENDANT 
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08105/1939 09:3~ '222-03<i3 

I 

IN THE cuicutT COURT Of THB SECOND JUDICU\J.. GRCUIT [N AKO FOR 
LEON COUNT'I' 

vs. 

OONALD ll!Ll.J3.ECK 

OR.PER A.PPOI.NTfNO COLLA.TU AL COUNSEL 
fa& CAPITAL POSI.CQ~VlCTJQN RELIEF 

lhe cow-I ha~ 109c:1v~d 001.hie from 1ha Comml!don on AdnurJ.iutJuu of Ju~tlct1 iJ) C11pli11I ('.,~~, 
1lt1t !ho Office ot l:1p1.1al (.'olliih:ral R~lo».ei COlintt:I hu klcnlllled lh& DeCt:11dM1 os bt1u'8 In . 
nerd ot' <ounJcl for pou ooovlotlon ref&o(. S'1,h eou°'e! 11 c~osen ftom 1ht Auonu,y l\egi~t,y 
w1u..;S1 1t11, bi:en ~nc to tho <:'ourt by tb1> Cornmlasion with 1he 1pplicatio11 or Heh lloktl.l 11ttomlly, 
ll Ii tl111111R,ra. 

(lll.Dfrn.ED A~ ADIL "0080 Umt lii.1t1e, Bn,. whow 11ppUculon has been .Ill~ Alld 6CCl1{lllld 
will, 100 Conunin.iun 11 hmby cppoin1ed cnllatc:n.l cou,isel fo1 1ke Dcfcndoo,t Such &ppalmmciu 
is ci:,ndi\lur.Pl upon the ~ecullon oft cont.tact In 11,cord with the CPDlltlblo 1,w. 

DOr I\ND O~pn b1 Cha1Yibert at Montlcello, Jcffcnoo c.,urrty, l'lortd11 !ill•: 
l'±-_dty ot~'.!3.~~ 1998. . 

f\011or R l\ioU, la.tWtive D1r1Ktor CAJCC 
1\lohnui )t Mattei!, CiiW'ofC11pJlal Awut• 
farnu lh1tk6. JOl N <Jadll~ St. nll&.ltfflte 

•' 
F.'-P.. Stebuney~r, Ill, ('lrcult Judat 

FAGE Ob 
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STATE OF FLORIDA, 

Plaintiff, 
v. 

DONALD DAVID DILLBECK, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

CASE NO. 90-2795 

,~~o 
.. ·- ,.., ... 

NOTICE QF SUBSTITUTION QF COUNS~L 
ON BEHALF OF IHE ATTORNEY GENEBlil.i. 

COMES NOW, the undersigned Assistant Attorney General, 

announces his appearance on behalf of ROBERT A. BUTTERWORTH, 

ATTORNEY GENERAL; this case is now assigned to the undersigned as 

co-counsel for the State of Florida. The undersigned respectfully 

requests copies of all Pleadings, Notice of Hearings, Orders, and 

any other documents filed in this Court be forwarded to the 

Office of the Attorney General at the address provided below. 

Respectfully submitted, 

N R. WHITE, Fla Bari 159089 
ASSISTANT ATTORNEY GENERAL 
CAPITAL APPEALS 

OFFICE OF THE ATTORNEY GENERAL 
THE.CAPITOL 
TALLAHASSEE, FL 32399-1050 
(850) 414-3300 Ext. 4580 
CO-COUNSEL FOR PLAINTIFF 
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CERTIEICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing was furnished 

by U.S. Mail to the following this 

JAMES C. ·BANKS, ESQ. 
103 North Gadsden Street 
Tallahassee, FL 32301 

THE HONORABLE WALTER MCNEIL 

5tb 

Attn: Legal Counsel re "Public Records .. 
Tallahassee Police Department 
234 East Seventh Avenue 
Tallahassee, FL 32303 

THE HONORABLE WILLIAM N. MEGGS 
Attn: Legal Counsel re "Public Records" 
Office of the State Attorney 
301 North Monroe Street 
Suite 475 
Tallahassee, FL 32399-2550 

DAVID T. STEWART, M.D. 
Attn: Legal Counsel re "Public Records" 
Chief Medical Examiner 
Post Office Box 14389 
Tallahassee, FL 32317 

THE HONORABLE LARRY CAMPBELL 
Attn: Legal Counsel re "Public Records" 
Leon County Sheriff's Office 
Post Office Box 727 
Tallahassee, FL 32302-0727 

MS. ROSE PONDER 
Attn: Legal Counsel re "Public Records" 
Florida Department of Law Enforcement 
Post Office Box 1489 
Tallahassee, FL 32302 

THE HONORABLE MICHAEL W. MOORE 
Attn: Legal Counsel re "Public Records" 
Office of the Secretary 
Florida Department .of Corrections 
2601 Blairstone Road, 5th Floor 
Tallahassee, FL 32399-2500 

-2-

day of February, 1999: 
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CAROL J. HUSER, M.D. 
Attn: Legal Counsel re "Public Records" 
Lee County District Medical Examiner 
70 Danley Drive 
Fort Myers, FL 33907 

THE HONORABLE CHIEF LARRY HART 
Attn: Legal Counsel re "Public Records" 
Fort Myers Police Department 
2210 Peck Street 
Fort Myers, FL 33907 

THE HONORABLE JOHN J. MCDOUGALL 
Attn: Legal Counsel re "Public Records" 
Lee County Sheriff's Office 
14750 Six Mile Cypress Parkway 
Fort Myers, FL 33912 

MS. VICKY MORRIS 
Attn: Legal Counsel re "Public Records" 
Records Department 
Quincy Police Department 
121 East Jefferson Street 
Quincy, FL 32351 

THE HONORABLE W.A. WOODHAM 
Attn: Legal Counsel re "Public Records" 
Gadsden County Sheriff's Office 
Post Office Box 1709 
Quincy, FL 32353 

THE HONORABLE JOSEPH P. D'ALESSANDRO 
Attn: Legal Counsel re "Public 
Office of the State Attorney 
Lee County Justice Center 
1700 Monroe Street 
Post Office Box 399 
Fort Myers, FL 33902 

Records" 

_;\ -- t~-
~- White 

- 3 ~ 

Assistant Attorney General, Co
Counsel for State of Florida 



264

-· 

STATE OF FLORIDA, 

Plaintiff, 
v. 

'DONALD DAVID DILLBECK, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

CASE NO. 90-2795 

MOTION TO STRIK& 
DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC RECORDS PERTAINING TO 

DEFENDANT'S CASE 

COMES NOW, the undersigned Assistant Attorney General and 

moves to strike DEFENDANT'S DEMAND FOR ADDITIONAL PUBLIC RECORDS 

PERTAINING TO DEFENDANT'S CASE (hereinafter, "ADDITIONAL DEMAND"; 

copy attached as Appendix A) on the grounds that the Defendant 

has already initiated the public records process and that the new 

Fla. R. Cr. P. 3.852 is inapplicable, and, in support of this 

opposition to Defendant's ADDITIONAL DEMAND shows: 

A. BACKGROUND 

1. On April 21 1994, the Florida Supreme Court issued an 

opinion affirming on direct appeal Donald David Dillbeck's 

(hereinafter "Dillbeck") conviction and death sentence.~ 

Dillbeck v. State, 643 So.2d 1027 (Fla. 1994). On April 21, 1994, 

the Mandate issued on the direct appeal. In January 1995, 

Dillbeck filed a Petition for Writ of Certiorari in the United 
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States Supreme Court, which denied it in March 1995. ~ Dillbeck 

v. Florida, 514 U.S. 1022, 115 S.Ct. 1371 (1995). 

2. In collateral post-conviction proceedings, Dillbeck was 

previously represented by current counsel ("Mr. Banks"), then by 

CCR, then again and at present, Mr. Banks. 

3. By Petition for the Payment of Attorney's Fees, 

certified as served June 20, 1997, Mr. Banks indicated on an 

attached affidavit that on May 28, 1997, he "Draft[ed] Motion for 

Release of Public Records ... "on behalf of Dillbeck (copy 

attached as Appendix B). 

4. On August 20, 1997, CCR, on behalf of Dillbeck, 

"formal(ly] request[ed] ... production of records pursuant to 

Florida Rule of Criminal Procedure 3.852, Chapter 119 of the 

Florida Statutes and Brady v. Maryland .... " It directed this 

request to the Office of the Attorney General, the Tallahassee 

Police Department, the Office of the State Attorney 

(Tallahassee), the Chief Medical Examiner (Tallahassee), the Leon 

County Sheriff's Office, the Florida Department of Law 

Enforcement, and the Florida Department of Corrections. (copies 

attached as Appendix C) 

5. A Notice of Filing certified as served August 25, 1997, 

by CCR, on behalf of Dillbeck, indicated that it "hereby files in 

the court file of this case the following renewal requests for 

production of public records" and listed the Office of the 

-2-

:., ·,,.,. .. 



266

,. .. 

Attorney General, the Florida Department of Corrections, the 

Florida Department of Law Enforcement, the Leon County Sheriff's 

Office, and the Tallahassee Police Department. Attached to the 

Notice of Filing were return receipts for certified mail. (copy 

attached as Appendix D) 

6. By a pleading November 12, 1997, the Office of the 

Attorney General responded in detail to CCR's request for 

production of records. (copy attached as Appendix E) 

7. On December 23, 1998, Mr. Banks, on behalf of Dillbeck, 

certified as served the ADDITIONAL DEMAND, which the subject of 

this MOTION TO STRIKE. In it, he requests 12 types of items. 

(copy attached as Appendix A) A NOTICE OF FILING indicates that 

Dillbeck has now made similar requests on the Tallahassee Police 

Department, Office of the State Attorney (Tallahassee), Chief 

Medical Examiner (Tallahassee), Leon County Sheriff's Office, 

Florida Department of Law Enforcement, Florida Department of 

Corrections, Gadsden County Sheriff's Office, Quincy Police 

Department, Lee County Medical Examiner, Lee County Sheriff's 

Office, Ft. Myers Police Department, and State Attorney's Office 

(Ft. Myers). {copy of Notice of Filing attached as Appendix F} 

B. ARGUMENT OPPOSING ADDi!gJ:QNAL ~ ,. 

1. The ADDITIONAL DEMAND is a "renew[al] [of] requests 

that have been initiated previously or for relitigating issues 

-3-
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pertaining to production of public records upon which a court has 

ruled prior to October 1, 1998," Fla. R. Cr. P. 3.852(a) (2). 

Here, collateral counsel, on Dillbeck's behalf, "initiated 

previously" a multitude of public records requests, including to 

the Office of the Attorney General, to which this Office 

responded. {~ Appendices C, D, E) 

2. The ADDITIONAL DEMAND appears to track Fla. R. Cr. P. 

3.993(k), which implements Fla. R. Cr. P. 3.852(g). However, Fla. 

R. Cr. P. 3.852(g) is limited to "case[s] under subdivision (d) 

of this rule." "[S]ubdivision (d)" cases are those in which the 

public records process was initiated pursuant to the new law, 

effective October 1, 1998, through notices filed within 15 days 

of the Florida Supreme Court mandate, Fla. R. Cr. P. 3.852(d) (1), 

and within 90 days after the mandate, Fla. R, Cr. P. 

3.852 (d) (2), (3). 

Here, the Mandate issued April 21, 1994, which was 1,707 

days prior to the date on the certificate of service of the 

ADDITIONAL DEMAND. Therefore, Fla. R. Cr, P. 3.3993{k) and 

3.852(g) are not applicable to this case. 

3. The ADDITIONAL DEMAND's reference to a purported duty 

to deliver records to "records repository" is misplaced because 

the changes in Fla. R. Cr. P. implementing the repository were 

effective October 1, 1998. ~ Amendments to Florida Rulas of 

Criminal Procedure--Rule 3.852 ccapital,PostconviGtion Public 

-4-
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Records Production) and Rule 3.993 {Related Form§!, 23 Fla. L, 

Weekly S478 (Fla. Sept. 18, 1998) ("These changes are effective 

October 1, 1998, at 12:01 a.m. 11
). Here, public records' 

. •· 

disclosure processes were initiated pursuant to law existing 

prior to the "records repository." -(~ Appendices C, D) 

4. Fla. R. Cr. P. 3.852(h) (2) (effective October 1, 1998), 

provides: 

if on October 1, 1998, a defendant is represented 
by collateral counsel and has initiated the public 
records process, collateral counsel shall, within· 
90 days of October 1, 1998, file with the trial 
court and serve a written demand for any 
additional public reoords that have not 
previously been the subject of a request for 
public records. A person or agency may object to 
any request under this subdivision, and the trial 
court shall hold a hearing and rule on the 
objection within 30 days after filing of the 
objection. 

a. The substance of the current ADDITIONAL DEMAND has 

"previously been the subject of a request for public 

records." (~ Appendices C, D) 

b. Moreover, Fla. R. Cr. P. 3.852(h) (2) does not provide 

for Repository storing of public records where the 

process was initiated under pre-Repository law. 

5. As a matt~r of public policy, reflected in the 

foregoing provisions, a convicted killer is not entitled to .ab. 

initig instigate public records requests each time he/she obtains 

new counsel. 

-5-
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6. The Office of the Attorney General adheres to its 

positions, enunciated in its November 12, 1997, response 

(Appendix E), and remains fully willing to comply with law 

applicable in August 1997. 

WHEREFORE, the undersigned Assistant Attorney General 

responds in opposition to, objects to, and moves to strike the 

ADDITIONAL DEMAND as a nullity. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATT RNEY GENERAL 0. 

rt..~ 
R. WHITE 

Assistant Attorney General 
Florida Bar No. 159089 

OFFICE OF THE ATTORNEY GENERAL 
The Capitol 
Tallahassee, FL 32399-1050 
(850) 414-3300 Ext. 4580 

CO-COUNSEL FOR PLAINTIFF 

~lfilll'IFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing and its 

Appendices were furnished by U.S. Mail to the following this 

__ s_th..,__ day of February, 1999: 

JAMES C. BANKS, ESQ. 
103 North Gadsden Street 
Tallahassee, FL 32301 

-6-
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THE HONORABLE WALTER MCNEIL 
Attn: Legal Counsel re "Public 
Tallahassee Police Department 
234 East Seventh Avenue 
Tallahassee, FL 32303 

THE HONORABLE WILLIAM N. MEGGS 

Records" 

Attn: Legal Counsel re "Public Records" 
Office-of the State Attorney 
301 North Monroe Street 
Suite 475 
Tallahassee, FL 32399-2550 

DAVID T. STEWART, M.D. 
Attn: Legal Counsel re "Public Records" 
Chief Medical Examiner 
Post Office-Box 14389 
Tallahassee, FL 32317 

THE HONORABLE LARRY CAMPBELL 
Attn: Legal Counsel re "Public Records" 
Leon County Sheriff's Office 
Post Office Box 727 
Tallahassee, FL 32302-0727 

MS. ROSE PONDER 
Attn: Legal Counsel re "Public Records" 
Florida Department of Law Enforcement 
Post Office Box 1489 
Tallahassee, FL 32302 

THE HONORABLE MICHAEL W. MOORE 
Attn: Legal Counsel re "Public Records" 
Office of the Secretary 
Florida Department of Corrections 
2601 Blairstone Road, 5th Floor 
Tallahassee, FL 32399-2500 

CAROL J. HUSER, M.D. 
Attn: Legal Counsel re "Public Records" 
Lee County District Medical Examiner 
70 Danley Drive 
Fort Myers, FL 33907 

-7-
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THE HONORABLE CHIEF LARRY HART 
Attn: Legal Counsel re "Public Records" 
Fort Myers Police Department 
2210 Peck Street 
Fort Myers, FL 33907 

THE HONORABLE JOHN J. MCDOUGALL 
Attn: Legal Counsel re "Public Records" 
Lee County Sheriff's Office 
14750 Six Mile Cypress Parkway 
Fort Myers, FL 33912 

MS. VICKY MORRIS 
Attn: Legal Counsel re "Public Records" 
Records Department 
Quincy Police Department 
121 East Jefferson Street 
Quincy, FL 32351 

THE HONORABLE W,A. WOODHAM 
Attn: Legal Counsel re "Public Records" 
Gadsden County Sheriff's Office 
Post Office Box 1709 
Quincy, FL 32353 

THE HONORABLE JOSEPH P. D'ALESSANDRO 
Attn: Legal Counsel re "Public Records" 
Office of the State Attorney 
Lee County Justice Center 
1700 Monroe Street 
Post Office Box 399 
Fort Myers, FL 33902 

- 8 -

Assistant Attorney General, Co
Counsel for State of Florida 
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STATE OF FLORIDA, 
Plaintiff, 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL cmcUIT,JN AND 
FOR LEON COUNTY, FLORIDA 

_'f";-r:nn:;•. ,, 00 ·-•· -,- .. ~ 
. ·'···••ill;t.f~'ll t C•\'i"1'•· 1 
• • 1"'1 I • ,_ 1.• 
I I. ,,i;,t,,, ATI'OfiUl:'r' Gf:H~:ML vs. CASE NO. 90-2795 

DIVISION: FELONY 
DONALD DAVID DILLBECK, 

Defendant. · 
I ------------

DEFENDANT'S DEMAND J?OR 
ADDfflONAL. PUBLIC RECORDS PERTAINING TO DEFENDANT'S CASE 

TO: The Honorable Robert A. Butterworth 
Office of the Attorney General 
Department of L~gal Affairs 
The Capitol 
Tallahassee, Florida 32399 

The defendant, by and through undersigned cowisel, hereby makes demand of The 

Office of the Attorney General pursuant to Florida Rule of Criminal Procedure 3. 852, for 

additional public records pertinent to this case as amended by the Florida Supreme Court on 

September 18, 1998, in Amendments to Florida Rules of Criminal Procedure, Rule 3.852, 

23 Fla.L.Weekly. 

l. Undersigned counsel represents that, after a timely and diligent search, the 

records specifically described below: 

(a) are relevant to a pending preceding pursuant to rule 3.850; or 

(b) ·appear reasonably calculated to lead to the discovery of 
admissible evidence; and 

':~~ ~:'4".'."" ~-



274

( c) have not previously been obtained in discovery or from a 
previous public records request from either the above-named 
person or agency or any other; and 

( d) are not presently available from the public records repository. 

2. The public records requested are as follows: 

( a) All records which relate, in any way whatsoever, to Donald 
David Dillbeck in the custody and/or control of the Attorney 
Oeneral~s Office (regardless of division, wtlt, branch, task force 
and/or other section in which the records are housed), including 
those records maintained by persons, organizations, agencies, 
associations, corporations, hospitals and/or others which were 
either retained by your department and/or wmked in conjunction 
with your efforts when investigating any matter involving 
Donald David Dillbeck; 

(b) All crime scei;ie reports, case summaries, supplemental reports~ 
witness statements, audio tapes, video tapes and/or photographs 
related to any matter investigated by your office involving 
Donald David Dillbeck; 

(c) All notes, memoranda, letters, electronic mail and/or files, 
drafts, charts, reports and/or other files generated by any and all 
Attorney General's Office personnel as a result of any 
investigation involving Donald David Dillbeck; 

( d) All transmittal sheets of evidence s9:1bmitted to any crime labs as 
a result of any matter investigated by your department involving 
Donald David Dillbeck; 

(e) Reports of crime lab testing results, including all associated 
notes, memoranda., letters, electronic mail and/or files, which 
relate to any matter investigated by your department involving 
Donald David Dillbeck; 

(f) All physical and/or documentary evidence not placed into 
evidence at trial and related to any matter investigated by your 
deparbnent involving Donald David Dillbeck; 

2 
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(g) The name, sex, race and date of birth of all confidential 
inf onnants. utilized to obtain infonnation in any matter 
investigated by yom department involving Donald David 
Dillbeck; 

(h) Narnet sex, race, and date of birth of all individuals listed as 
suspects and/or witnesses for crimes in which Donald David 
Dillbeck was ei~er suspected, arrested, charged, and/or 
convicted; 

(i) All records in the custody and/or control of the Attorney 
General's Office which relate in any way whatsoever, to the 
individuals identified as a result of your responses to Sections 
(g) and (h) of this request for production; 

G) All records detailing the travel of any Attorney General's Office 
employee conducted in conjwiction with the investjgation of any 
matter involving Donald David Dillbeck; 

(k) All departmental policies governing the maintenance and 
destruction of records and physical evidence; 

(l) Complete organizational chart of the Attorney General,s Office, 
including temporary and/or infonnal committees, task forces, 
etc. 

3. Pursuant to rule 3.852, any objection to production, including any claim of 

exemption, must be filed with the trial court and served upon all counsel of record within 60 

days of receipt of this demand. or such objection will be deemed waived. 

4. Pursuant to rule 3.852, you shall, within 90 days after receipt of this demand: 

(a) copy, seal, index, and deliver to the records repository of the 
Secretary of State any additional public records in the 
possession of your agency which pertain to this case; and 

3 



276

(b) certify that, to the best of your knowledge and belief, all 
additional public records have been delivered to the records 
depository of the Secretary of State; and 

(c) recertify that the public records previously delivered are 
complete if no additional public records are found. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has· been served 
by U.S. Mail to: Clerk of the Circuit Court, Felony Division, Tallahassee, Florida 32399, 
The Honorable Robert A. Butterworth, Office of the Attorney General, Department of Legal 
Affairs, The Capitol, Tallahassee, Florida 32399, and the Honorable William N. Meggs, 
Office of the State Attorney, Leon County Courthouse, 301 North Monroe Street, Suite 475, 
Tallahassee, Florida 32399, on this 23RD day of DECEMBER. 1998. 

(_
_... JAMEs C. BANKS, ESQ. 

Florida. Bar No. 281670 
.,. 103 North Gadsden Street 

Tallahassee, Florida 32301 

4 

(850) 681-1010 / 222-8843 Telefax 
ATIORNEYFORDEFENDANT 

1·- ., 
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,, 



277

,, 

fN TlIE CH\ClflT COURT Of THE SECOND JUDIClAL CIRCUIT fN AKO FOR 
LEON COUNTY 

S-CATE 1)f .F.LOlllDA 

V3, Ca~e No.-~ ... '6 79~ 
00J'iALL1011.,.l.fJECK 

OJlDEB. APPOl.NTJNO COLLATf .. llAL COUNSEL 
r.OR CAPlL\L EOSI CQ!iVJCJ'.IQ!'l BBI .IEE 

ihe cOtlfl ha~ 1e,cc:1ved naliiJo from th& Comml&&lon e>n Admblistraliou of Jusllce i11 Ctiplr6I Cuc$ 
1ha1 the) Ollkc of Capual CoUalcnl Rogloual Counsel has Jdcnllfied the: Defli,dnnt as beins in 
need ot' co11n3cl for poit cvnvi~Uon rellof. Such counsel 19 chosen ftom Che Attorney Re,Biilry 
whiJ1 hiss been sent h> 1he Court by 1hs Conunisuion with che applicafioo of eacb llst.ed atlomey, 
JI i, tl1t:1·efore, 

ORDERED A. 'ID ADR.'"DOEO that J11m~s Banks, whooo appUcation hu boen Jilcd and ai:co1ned 
will1 the Cm111niuio11 is b~reb)' appointed collatcrt1I counsel for the Deftnda.nt. Such 11ppolmmem 
is c.c,11didor.ol upon the txec11lio1\ of a contrAet ln accord with the applic,abla law. 

DOf AAND OF~ED in Chambers at MontlceUo, Jivfforson County, Florida thiB: · 
_.!'±-_day of~~ 1998. 

Copie! r,rovlded to: 

Roger R M(149, .Eicecu1lve Director CAJCC 
Richard B. MaHolJ, Ch.ief of Caph al Appallls 
Jarne&JJanlo. 103 N Gadston St. Tallahaw~e 

F. R Steinmeyer, UJ, Circuil Judge 
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LAW OFFICE OF THE 
CAPITAL COLLATERAL REPRESENTATfVE Mkbacl J. Minerva 

C'.apltal Collateral Representative 
Stare ol Flcwioa 

Post Office Drawer 5498 
Tallahassee, FL 32314-5498 
(904) 488-7200 
(SC) 278-7200 
FAX (904) 487-1682 
FAX (SC) 277•1682 

Martin J. McCain 
litigation Director 

Stephen M. Kbslnger 
Chief Assistant CCR 

August 20, 1997 CERTIAED II P 174 247 734 

The Honorable Robert A. Butterworth 
Department of Legal Affairs 
The Capitol 
Tallahassee, FL 32399-1050 

Re: -State of Florida v. Donald David DUlbeck, Second Judicial Circuit Coun 
Leon County Case Number 90-2795 . 

Dear Mr. Butterworth: 

This is a formal request for production of records pursuant to Florida Rule of Criminal 
Procedure 3.852, Chapter 119 of the Florida Statutes and Brady v. Maryland 373 U.S. 83 
(1963). 

We ask that you produce all records involving Dooa.ld David Dillbeck. We seek any and all 
records (regardless of form and including photographs, sound or video recordings, physical 
evidence and electrooic mail and/or files} related to any cases in which Donald David 
Dillbeck was a defendant, witness. suspect and/or victim: Donald David Dillbeck is a white 
male with a date of birth of 05-24-63. His Social Security Number is 316-68-7567. This is 
Donald David Dillbeclc's first request for production of records. °' 

Our interest is in, but not limited to, the following: 

1. 

2. 

All records which relate, in any way whatsoever, to Donald David Dillbeck in 
the custody and/or control of the Attorney General's Office (regardless of 
division, uoit, branch, task force and/or other section in which records are 
housed), including those records maintained by persons, organizations, 
agencies, associations, corporations, hospitals and/or others which were either 
retained by your office and/or worked in conjunction with your efforts when 
investigating any matter involving Donald David Dillbeck; 

AU crime scene reports, case summaries, supplemental reports, witness 
statements, audio tapes, video tapes and/or photographs related to any matter 
investigated by your office involving Donald David Dillbeck; · 

1533-C South Monroe Street. Tallahassee. Fl 32:\0I 
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r 
3. 

4. 

.5. 

All not memoranda, letters, electronic mail and/or files, drafts charts 
reports and/or other files generated or received by any and all At~orney ' 
General's Office personnel as a result of any investigation involving Donald 
David DiUbeck; 

AU transmittal sheets of evidence submitted to any crime labs as a result of 
any matter investigated by your office involving Donald David Dillbeck; 

Reports of crime lab testing results, including all associated notes, 
memoranda, letters and electronic mail and/or files, which relate to any matter 
investigated by your office involving Donald David Dillbeck; 

6. All physical and/or documentary evidence not placed into evidence at trial a.ad 
related to any matter investigated by your office involving Donald David 
Dillbeck; 

7. The name, sex, race and date of birth of all confidential informants utilized to 
obtain infonnalion in any matter investigated by your office involving Donald 
David Dillbeck; 

8. Name, sex, race and date of birth of all individuals listed as suspects and/or 
witnesses for crimes in which Donald David Dillbeck was either suspected, · 
arrested, charged and/or convicted; 

9. Name, sex, race and dale of birth of all tncarcerated individuals wbo provided 
infonnation in any matter investigated by your office involving Donald David 
Dillbeck; 

to. All records in the custody and/or control of the Attorney General's Office 
which relate, in any way whatsoever, to the individuals identified as a result of 
your responses lo Sections Seven (7), Eight {8) and Nine (9) of this request for 
production; 

11. All records detailing the travel of any Attorney General's Office employee 
conducted in conjunction with the investigation of ~y matter involving Donald 
David Dillbeck: :.. 

12. All depart.mental policies governing the maintenance and destruction of records 
and physical evidence; 

l3. Complete organizational chart of the Attorney General's Office, including 
temporary and/or informal committees, task forces, etc. 

Again, these are examples of the kinds of records we would expect you to possess, but we 
request that you conduct an exhaustive search for any and all records which relate in any 
way whatsoever to Donald David Dillbeck. 

Within sixty (60) days of receipt of this request for production you must notify all counsel of 
record and the Attorney General of the place and time when the requested records will be 
made available to CCRC. Furthermore, you muse file any objection to this request for 
production of records in the Second Judicial Circuit Court under the above listed style anti 

',,: ... 
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✓ 
·- case numbe~ and provid. copy of such to all counsel of recor d to the Attorney 

General. Your objections must be filed within sixty (60) days of receipt of this request for 
production of records. Please be aware that failure to file an objection to this request for 
production of records shall act as a waiver of the objection. The names and addresses of all 
counsel of record and the Attorney General are as follows: William N. Meggs. Office of the 
State Attorney, Leon County Courthouse, Tallahassee. FL 32399-2550; Sylvia W. Smith, 
Assistant CCRC. P.O. Drawer 5498, Tallahassee, FL 32314-5498; Carolyn M. Snurkowsk.i, 
Assistant Attorney General, Department of Legal Affairs, The Capitol, Tallahassee, FL 
32399-1050. 

. 
PLEASE SUBMIT ALL RESPONSF.S TO THIS REQUEST FOR PRODUCTION OF 
RECORDS IN WRJTING AND FORWARD TO MY ATTENTION. 

r o C. Smith 
Ion ar No. 279080 
apital Collateral Regional Counsel 

Northerq District 

\ 

• \. ~<: 
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C. 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 

vs. CASE NO. 90-2795 l }~~i~EO ~ f .:. ·. 
FLA.BAR I.D. NO. 281670Li;,,,DAATTOnN·: · · ··· · · 

DONALD DAVID DILLBECK, 
JU~NLi .. ;:: 

Defendant. 'tu· 
Ci\PITAl.'. i.. .IJSERAt 

f:fCMN · l'ALLAlf!\~Si:E 

PETITION FOR THE PAYMENT OF ATTORNEY'S FEES 

COMES NOW, the Defendant, Donald David Dillbeck and moves this 

Honorable Court for an order requiring the State of Florida to pay attorney's fees 

and costs and as grounds therefore would state and allege as follows: 

1. The undersigned attorney was appointed to represent the Defendant, 

Donald Dillbeck on December 10, 1996 and to be paid by the State of Florida. 

2. Attached is an invoice for services rendered to date on behalf of Mr. 

Dillbeck. 

WHEREFOREthe Defendant prays this Honorable Court will enter an order 

requiring the State of Florida to pay the attached in voice. 

RESPECTFULLY SUBMIT'TED: 

J ES C. BANKS 
1 3 North Gadsden Street 

,, _ _;Iallahassee, Florida 32301 
(904) 681-1010 

ATTORNEY FOR DSfi'BNDANT 
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STATE OF FLORIDA 

COUNTY OF LEON 

The foregoing instrument was acknowledged before me this cz:./ day of 
r-:-
~ U.1..J2.. , 1997, by JAMES C. BANl<S, who is personally known to me or who 

has produced proper identification, and who did take an oath. 

(SEAL) 

MARV CATifSIIHI! 00/lmtfflfr 
MV CXlMMlSSXlH ICC~ 

E.XP!fe: JIDI 2, 2000 
Blmd'lllliHllillrNlll:~ 

RY PUBLIC 
E OF FLORIDA AT LARGE 

PERSONALLY KNOWN TOME: YES 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the Original Petition has been furnished by HAND 

DELIVERY to F.E. Steinmeyer III, Circuit Judge, Leon County Courthouse, 

Tallahassee, Florida and a true and correct copy of the foregoing has been 

furnished by HAND DELIVERY to the State Attorney's Office, Leon County 

Courthouse, The Attorney General of Florida, The Capital, Tallahassee, Florida and 

Susan SCHAEFFER, Circuit Judge 545 First Avenue North, St. Petersburg, Florida 

33701 this 20th day of June, 1997. 

n tm, <'. i!?&JL 
AMES C. BANKS 

' ' I .... , _,, .. 

... 
v' 
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1'he J,nw Offices of 

JAJJ1ES C BANKS 

l.ice11sed i11 Florida attd Georgia 

103 Nor/11 Gadsda1 Street 
1illlalrassee, Florida 31301 

(904)681-0909 
F<Lt:(904)222-8843 

June 20, 1997 

For Legal Services rendered in:STATE OF FLORIDA vs. DONALD DILLBE:CK 

14'10/96 

12/19/96 
14'30/96 
01/14/97 
04/10/97 
04/17/97 
04/21/97 
04/21/97 
04/22/97 
04/22/97 

05/2&!97 

06/19/97 

FEES: 

COSTS: 

Open file, Notice of Appearance, Motion for Extraordinary 
fees and order .8 
Call from Tim Harley .~ 
Conference with Mr. Murrell, Draft Release and Letter to client .8 
Call to APO Dave Davis .3 
Conference with Randy Edwards, Investigator . . .5 
Letter from client; Letter to client .6 
Drafting Motion to Vacate Judgement of Convictions 3.0 
Calls From Mike Minerva . 4 
Drafting Motion to Vacate Judgement of Convictions 8.0 
Draft Motion to Authorize Appointment of Investigator 
And Order .6 
Draft Motion for Release of Public Records and Call to 
Tim Harley, Assistant State Attorney .8 
Draft Motion for Payment of Attorney Fees and Investigator 
Fees .5 

TOTAL HOURS: 

16.5 hours @ $100.00 each 

161 copies @ $.25 per copy 
Postage 
Phone Charges 

16.5 

$1650.00 

$40.25 
$.32 

$1.34 

BALANCE DUE: $1691.fU 

FOR YOU CONVENIENCE. WE ACCEPT 
VISA AND MASTERCARD 
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.,. W&llilti lliPIJ&PA 

LAW OFFICE OF THE 
CAPITAL COLLATERAL REPRESENTATIVE 

Slille al F!Qrida 

Post Office Drawer 5498 
Tallah11$See, FL 32314•5498 
(904) 488-7200 
(SC) 278-7200 
FA:!. (904} 467-1682 
FA:!. (SC) 27M 682 

August 20, 1997 

The Honorable Robert A. Butterworth 
Department of Legal Affairs 
The Capitol 
Tallahassee, FL 32399-1050 

Michael J. Minerva 
Capital Collateral Representative 

Martin J. McClain 
Litigation Director 

Stephen M. Kl~inger 
Chief Assistant CCR 

CERTIFIED II P 174 247 734 

Re: State of Florida v. Donald David Dillbec~ Second Judicial Circuit Court 
Leon County Case Number 90-2795 . 

Dear Mr. Bunerwonh: 

This is a formal request for production of records pursuant to Florida Rule of Criminal 
Procedure 3.852, Chapter 119 of the Florida Starutes and Brady v. M;u:yland 373 U.S. 83 
(1963}. 

We ask that you produce all records involving Donald David Dillbeck. We seek any and all 
records (regardless of form and including photographs, sound or video recordings, physical 
evidence and electronic mail and/or files) related to any cases in which Donald David 
Dillbeck was a defendant, witness, suspect and/or victim. Donald David Dillbeck is a white 
male with a date of birth of 0.S-24-63. His Social Security Number is 316-68-7567. This is 
Donald David Dillbeck's first request for production of records. 

Our interest is in, but not limited to, the following: 

1. All records which relate, in any way whatsoever, co Donald David Dillbeck in 
the custody and/or control of the Attorney General's Office (regardless of 
division, unit, branch, task force and/or other section in which records are 
housed), including those records maintained by persons, organizations, 
agencies, associations, corporations, hospitals and/or others which were either 
retained by your office and/or worked in conjunction with your efforts when 
investigating any matter involving Donald David Dillbeck; 

2. All crime scene repons, case summaries, supplemental reports, witness 
statements, audio tapes, video tapes and/or photographs related to any matter 
investigated by your office involving Donald David Dillbeck; 

;. 
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3. \ 

J 
All notes, memoranda, letters, electronic mail and/or files, drafts, charts, 
reports and/or other files generated or received by any and all Attorney 
General's Office personnel as a result of any investigation involving Donald 
David DiUbeck; 

t.~•~•\f'.~-:~ 

4. All transmittaJ sbeetS of evidence submitted to any crime labs as a result of 
any matter investigated by your office involving Donald David Dillbeck; 

5. Reports of crime lab testing results, including all associated notes, 
memoranda, letters and electronic mail and/or files, which relate to any matter 
investigated by your office involving Donald David Dillbeck; 

6. AU physical and/or documentary evidence not placed into evidence at trial and 
related to any matter investigated by your office involving Donald David 
Dillbeck; 

7. The name, sex, race and date of birth of all confidential informants utilized to 
obtain information in any matter investigated by your office involving Donald 
David Dillbeck; 

8. Name, sex, race and date of birth of all individuals listed as suspects and/or 
witness.es for crimes in which Donald David Dillbeck was either suspected, 
arrested. charged and/or convicted; 

9. Name, sex, race and date of birth of all incarcerated individuals who provided 
information in any matter investigated by your office involving Donald David 
Dillbeck; 

10. All records in the custody and/or control of the Attorney General's Office 
which relate, in any way whatsoever, to the individuals identified as a result of 
your responses to Sections Seven (7), Eight (8) and Nine (9) of this request for 
production; 

11. All records detailing the travel of any Attorney General's Office employee 
conducted in conjunction with the investigation of aµy matter involving Donald 
David Dillbeck; 1. 

12. AU departtnental policies governing the maintenance and destruction of records 
and physical evidence; 

13. Complete organizational chart of the Attorney General's Office, including 
temporary and/or informal committees, task forces, etc. 

Again, these are examples of the kinds of records we would expect you to possess, but we 
request that you conduct an exhaustive search for any and all records which relate in any 
way whatsoever to Donald David Dillbeck. 

Within sixty (60) days of receipt of this request for production you must notify all counsel of 
record and the Attorney General of the place and time when the requested records will be 
made available to CCRC. Furthennore. you must file any objection to this request for 
production of records in the Second Judicial Circuit Coun under the above listed style and 

.,,, 
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case number and provide a copy of such co all counsel of record and to rhe Attorney 
General. Your objections must be filed within sixty (60) days of receipt of this request for 
production of records. Please be aware that failure to fiJe an objection to this request for 
production of records shall act as a waiver of rbe objection. The names and addresses of all 
counsel of record and the Anomey General are as follows: William N. Meggs, Office of the 
State Attorney, Leon County Courthouse, Tallahassee, FL 32399-2550; Sylvia W. Smith. 
Assistant CCRC, P.O. Drawer 5498, Tallahassee, FL 32314-5498; Carolyn M. Snurkowski, 
Assistant Attorney General, Deparanent of Legal Affairs, The Capitol, Tallahassee, FL 
32399-1050. 

PLEASE SUBMIT ALL RESPONSES TO TIDS REQUEST FOR PRODUCTION OF 
RECORDS IN vVRITING AND FORWARD TO MY ATTENTION. 

Si:cerely, rc;_L 
t 

r~~OI) C. Smith 
lon 3ar No. 279080 
apital Collateral Regional Counsel 

Northern District 



289

case number and provide a copy of such to all counsel of record and to r.he Attorney 
General. Your objecrions must be filed wilhi.n sixty (60) days of receipt of chis request for 
production of records. Please be aware that failure to file an objection to this request for 
producLion of records shall act as a waiver of the objection. The names and addresses of all 
counsel of record and the Attorney General are as follows: William N. Meggs, Office of the 
State Attorney, Leon County Courthouse, Tallahassee, FL 32399-2550; Sylvia W. Smith, 
Assistant CCRC, P.O. Drawer 5498, Tallahassee, FL 32314-5498; Carolyn M. Snurkowski. 
Assistant Attorney General, Depamnem of Legal Affairs, The Capitol, Tallahassee, FL 
32399- 1050. 

PLEASE SUBMIT ALL RESPONSES TO THIS REQUEST FOR PRODUCTION OF 
RECORDS IN WRlTING AND FORWARD TO MY ATTENTION. 

Si:~ 
rbwr\ C. Smith ' . Ion • Jar No. 279080 
apital Collateral Regional Counsel 

Northern District 
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LAW OFFICE OF THE 
CAPITAL COLLATERAL REPRESENTATIVE 

Stale of Floflda 

Post Office Drawer 5498 
ranahassee. FL 32314•5498 
(904) 488-7200 
{SC) 278-7200 
FAX 1904) 487-1682 
FAX (SC) 2n-1682 

August 20, 1997 

The Honorable Walter McNeil 
Tallahassee Police Department 
234 East Seventh A venue 
Tallahassee, FL 32303 

Michael J. Minerva 
Capital Collateral Representative 

Martin J. McOain 
Utigation Director 

Stephen M. K.1.ssinger 
Chief Assistant CCR 

CERTIFIED II P 174 247 740 

Re: State of Florida v. Donald David Dillbeck, Second Judicial Circuit Court 
Leon County Case Number 90-2795 

Dear Chief McNeil: 

This is a formal request for production of records pursuant to Florida Rule of Criminal 
Procedure 3.852. Chapter 119 of the Florida Statutes and Brady v. Maryland 373 U.S. 83 
(1963). 

We ask that you produce all records involving Donald David Dillbeck. We seek any and all 
records (regardless of form and including photographs. sound or video-recordings, physical 
evidence and electronic mail and/or files) related to any cases in which Donald David 
Dillbeck was a defendant, witness. suspect and/or victim. Donald David Dillbeck is a white 
male with a date of birth of 05~24-63. His Social Security Number is 316-68-7567. This is 
Donald David Dillbeck's first request for production of records. 

\ ... 

~i 

Our interest is in, but not limited to, the following: 
, ... -.,,.~-. 

:_ i ... "" 
I. AU records which relate, in any way whatsoever, to Doaaid David Dillbeck in "··, •· 

the custody and/or control of the Police Department (regardless of division, 
unit, branch. task force and/or other section in which the records are housed), 
including those records maintained by persons, organizations, agencies. 
associations, corporations, hospitals and/or others which were either retained 
by your department and/or worked in conjunction with your efforts when 
investigating any maner involving Donald David Dillbeck; 

2. All booking reports and photographs, arrest reports and interrogation reports 
related to any matter investigated by your ·department involving Donald David 
Dillbeck; 

t533·C South Monroe Street Tallahassee, FL 32301 
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/ LAW OFFICE OF THE 
/ CAPITAL COLLATERAL REPRESENTATIVE 

Slate ol FIQtlOa 

Post Offico Drawer S49& 
Tailahassee, FL 32314-5498 
(904) 488-7200 
(SC) 278-7200 
FAX (9041 487-1682 
FAX (SC) 277-1682 

August 20, 1997 

The Honorable William N. Meggs 
Office of the State Attorney 
Leon County Courthouse 
Tallahassee, FL 32399-2550 

Michaef J. Minerva 
Capital Collateral Representative 

Martin J. McClain 
Utigstion Director 

Stephen M. Kissinger 
Chief Assistant CCR 

CERTIFIED II P 174 247 736 

Re: State of Florida v. Donald David Dillbeck;. Second Judicial Circuit Court 
Leon County Case Number 90-2795 

Dear Mr. Meggs·: 

This is a formal request for production of records pursuant to Florida Rule of Criminal 
Procedure 3.852, Chapter 119 of the Florida Statutes and Brady v. Maryland 373 U.S. 83 
(1963). 

We ask that you produce ail records involving Donald David Dillbeck. We seek any and all 
records (regardless of form and including pQotographs, sound or videq recordings, physical 
evidence and electronic mail and/or files) related to any cases in which Donald David 
Dillbeck was a defendant, witness, suspect and/or victim. Donald David Dillbeck is a white 
male with a date of birth of 05-24-63. His Social Security Number is 316-68-7567. This is 
Donald David Dillbeck's first request for production of records., 

'• ... 

Our interest is in. but not limited to, the following: 

1. All records which relate. in any way whatsoever. to Donald David Dillbeck in 
the custody and/or control of the State Attorney's Office (regardless of 
division, unit, branch, task force and/or other section in which the records are 
housed), including those records maintained by persons. organizations, 
agencies. associations, corporations, hospitals and/or odlers which were either 
retained by your office and/or worked in conjunction with your efforts when 
investigating any matter involving Donald David Dillbeck; 

2. AU crime scene reports, case summaries, supplemental reports, witness 
statements, audio tapes, video tapes and/or photographs related to any matter 
investigated by your office involving Donald David Dillbeck; 

1533-C South Monroe Streel, Tallahassee. FL 32301 
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r. 
3. All notes. memoranda, letters, electronic mail and/or files, drafts, charts. 

reports and/or other files generated by any and aJl State Attorney's Office 
personnel as a result of any investigation involving Donald David DiJJbeck; 

4. All transmittal sheers of evidence submitted to any crime labs as a result of 
any matter investigated by your office involving Donald David Dillbeck; 

5. Reports of crime lab testing results, including all associated notes, 
memoranda, letters, electronic mail and/or files, which relate to any matter 
investigated by your office involving Donald David Dillbeck; 

6. All physical and/or documentary evidence not placed into evidence at trial and 
related to any matter investigated by your office involving Donald David 
Dillbeck; 

7. The name, sex, race and date of birth of all confidential informants utilized to 
obtain infonnation in any matter investigated by your office involving Donald 
David Dillbeck; 

8. Name, sex, race and date of birth of alt individuals listed as suspects and/or 
witnesses for crimes in which Donald David Dillbeck was either suspected, 
arrested, charged and/or convicted; 

9. Name, sex, race and date of birth of all incarcerated individuals who provided 
information in any matter investigated by ·your office involving Donald David 
Dillheck; 

IO. All records in the custody and/or control of the State Attorney's Office which 
relate, in any way whatsoever, to the individuals identified as a result of your 
responses to Sections Seven (7). Eight (8) and Nine (9) of this request for 
production; 

11. All records detailing the travel of any State Attorney's Office employee 
conducted in conjunction with the investigation of any matter involving Donald 
David Dillbeck:; . 

12. All departmental policies governing the maintenance and destrUctioa of records 
and physical evidence; 

13. Complete organizational chart of the State Attorney's Office, including 
temporary and/or informal committees, task forces, etc. 

Again, these are examples of the kinds of records we would expect you to possess, but we 
request that you conduct an exhaustive search for any and all records which relate in any 
way whatsoever to Donald David Dillbeck. 

Within sixty (60) days of receipt of this request for production you must notify all counsel of 
record and the Attorney General of the place and time when the requested records will be 
made available to CCRC. Furthermore, you must file any objection to this request for 
production of records in the Second Judicial Circuit Court under the above listed style and 
case number and provide a copy of such to all counsel of record and co the Anorney 

r, ·-
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Your objct:llnus must be filed within sixty (60) days of receipt of this request for 
acoci.r.l/on of records. Please be aware that failure to file an objection to this request for 
Produce · f h b. · Th d Qduction of records shall ace as a waiver o t e o Jec11on. e names an addresses of all 
pr uosel of record and the Anorney General are as follows: William N. Meggs, Office of the 
~~ace Actorney, Leon County Courthouse, Tallahassee, FL 32399-2550; Sylvia W. Smith. 
Assistant CCRC. P.O. Drawer 5498, Tallahassee, FL 32314-5498; Carolyn M. Snurkowski, 
Assistant Attorney General, Department of Legal Affairs, The Capitol. Tallahassee, FL 
32399-1050. 

PLEASE SUBMIT ALL RESPONSES TO THIS REQUEST FOR PRODUCTION OF 
RECORDS IN WRITING AND FORWARD TO MY ATTENTION. 

Sincerely, a _ . 
--::::1'\)JV 

Gr}_ ory . Smith 
Florida ar No. 279080 
Capital Collateral Regional Counsel 
Northern District 
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LAW OFFICE OF THE 
CAPITAL COLLATERAL REPRESENTATIVE 

Stall! ol Flaroa 

P001 Office Drawer 5498 
Tallahassee. FL 32314-5498 
1904) 488-7200 
(SC) 278-7200 
FAX (9041 487-1682 
FAX (SC) 2TT • 1682 

August 20, 1997 

David T. Stewan, M.D. 
Chief Medical Examiner 
Post Office Box 14389 
Tallahassee; FL 32317 

I 
Michael J. Minerva 

Capital Collateral Representative 

Martln J. McClain 
UdgaUon Director 

Stephen M. lusslngcr 
Cbicf Assistant CCR 

CERTIFIED H P 174 247 738 

Re: State of Florida v. Donald David Dillbeck, Second Judicial Circuit 
Leon County Coun Case Number 90-2795 

Dear Dr. Stewart: 

This is a fonnal request for production of !ecords purs~t to Florida Rule of Crimin.a.I 
Procedure 3.852, Chapter 119 of the F1orida Statutes and Brady v. Maryland 373 U.S. 83 
(1963). 

We ask that you produce all records involving Faye Vann. We seek any and all records 
(regardless of Corm and including photographs, sound or video recordings. physical evidence 
and electronic mail and/or files) related to the autopsy of Faye Vann. Faye Vann was the 
victim of a h~micide in 06-24-90 in Leon County, Florida. This is Donald David Dillbeck's 
first request for production of records. Donald David Dillbeck is a white male with a date of 
binh of OS-24-63. His Social Security Number is 316-68-7567. 

Our interest is in, but not limited to, the following: 

1. All records which relate, in any way whatsoever, to Faye Vann in the custody 
and/or control of the Medical Examiner's Office (regardless of division, unit, 
branch. task force and/or other section in which the records are housed), 
including those records maintained by persons, organizations, agencies, 
associations, corporations, hospitals and/or others which were either retained 
by your office and/or worked in conjunction with your efforts when 
performing the autopsy of Faye Va.on; 

2. All notes, memoranda, letters, electronic mail and/or files, drafts, charts, 
repons and/or other files generated and/or received by any and all staff of the 
Medical Examiner's Office as a result of their involvement in the autopsy of 
Faye Vann: · 

3. A II materials provided to the Office of the Medical Examiner by other parties 
which were reviewed and/or utilized during the autopsy of Faye Vann; 

1533.c South Monroe Street. Tallahassee. FL 32301 
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-1. All transmittal sheet,; of evidence submicted co any crime labs, hospitals and/or -~ 
olher facilities as a result of your autopsy of Faye .Yann; 

5. Repons of crime lab testing results, including all associated notes, 
memoranda, letters, electronic mail and/or files which relate, in any way 
wh,moever, ro the autopsy of Faye Vann: 

6. All physical and/or documentary evidence not placed into evidence at trial and 
relaled in any way whatsoever to the autopsy of Faye Vann; 

7. Complete personnel files of all personnel of the Office of the Medical 
Examiner who participated in the autopsy of Faye Vann (including those files 
maintained by a disciplinary review committee and/or others which relate to 
the perfonnance, certification and/or training· of the employee); 

8. All depanmental policies governing the maintenance and destruction of records 
and physical evidence; 

9. Complete organizational chan of the Office of the Medical Examiner, 
including temporary and/or informal committees, task forces, etc. 

Again, these are examples of the kinds of records we would expect you to possess, but we 
request that you conduct an exhaustive search for any and all records which relate in any 
way whatsoever to Faye Vann and/or Donald David Dillbeck. 

Within sixty {60) days of receipt of chis request for production you must notify all counsel of 
record and the Attorney General of the place and time when the requested records will be 
made available to CCRC. Furthem1ore, you must file any objection to this request for 
production of records in the Second Judicial Circuit Coun under the above listed style and 
case number and provide a copy of such co all counsel of record and to the Attorney 
General. Your objections must be filed within sixty (60) days of receipt of this request for 
production of records. Please be aware that failure to file an objec~ion to this request for 
production of records shall act as a waiver of the objection. The names and addresses of all 
counsel of record and the Attorney General are as follows: William N. Meggs, Office of the 
Stare Attorney, Leon County Courthouse, Tallahassee, FL 32399-2550; Sylvia W. Smith. 
Assistant CCRC, P.O. Drawer 5498, Tallahassee, FL 32314-5498; Carolyn M. Snurkowski. 
Assistant Attorney General, Department of Legal Affairs, The Capitol, Tallahassee, FL 
32399-1050. 

PLEASE SUBMlT ALL RESPONSES TO THIS REQUEST FOR PRODUCTION OF 
RECORDS IN WRITING AND FORWARD TO MY ATTE1'4TION. 

Sincerely, 

q-~\ 
h ~){::~f C. Smith 

'f-. .. u r:;l~r~Bar No. 279080 
U C:ipital Collateral Regional Counsel 

Northern District 
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I 
LAW OFFICE OF THE 

CAPITAL COLLATERAL REPRESENTATIVE 

Stale ol Florid.a 

Post Offica Drawer 5498 
Tallahassee, FL 32314•5498 
(904) 486-7200 
{SC} 278-7200 
FAX (904) 487•1662 
FAX (SC) 2n-1682 

August 20, 1997 

The Honorable Larry Campbell 
Leon County Sheriffs Depanment 
P.O. Box 727 
Tallahassee, FL 32302-0727 

Mk:hael J. Minerva 
Capital Collateral Represeniative 

Martin J. McClain 
Ut!ga&ion Direcior 

Stephen M. Kissinger 
Chief Assistant CCR 

CERTIFIED# P 174 247 739 

Re: State of Florida v. Donald David Dillbeck, Second Judicial Circuit Court 
Leon County Case Number 90-2795 

Dear Sheriff Campbell: 

This is a fonnal request for production of. records pursuant to Aorida Rule of Criminal 
Procedure 3.852, Chapter 119 of the Aorida Statutes and Brady v. Maryland 373 U.S. 83 
(1963). 

We ask that you produce all records involving Donald David Dillbeck. We seek aoi: and all 
records {regardless of fonn and including photographs, sound or video recordings. physical 
evidence and electronic mail and/or files) related to any cases in which Donald David 
Dillbeck was a defendant, witness, suspect and/or victim. Donald David Dillbeck is a white 
male with a_ date of birth of 05-24-63. His Social Security Number is 316-68-7567. This is 
Donald David Dillbeck's first request for production of records. 

\ \ 

Our interest is in. but not limited to, the following: 

1. All records which relate, in any way whatsoever, to Donald David Dillbeck in 
the custody and/or control of the Sheriffs Department (regardless of division, 
unit, branch, task force and/or other section in which the records are housed), 
including those records maintained by persons, organizations, agencies, 
associations, corporations, hospitals and/or others which were either retained 
by your department and/or worked in conjunction with your efforts when 
investigating any matter involving Donald David Dillbeck; 

2. All booking repons and photographs, arrest repons and interrogation reports 
related to any matter investigated by your department involving Donald David 
Dillbeck; 

1533-C South Monroe Street. Tallahassee. FL 32301 

;. 
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3. 

4 

All crime scene reports, case summaries, supplemem.aJ repor1s, witness 
statements, audio tapes, video tapes and/or photographs related to any matter 
investigated by your department involving Donald David Dillbeck: 

All notes, memoranda, letters, electronic mail and/or files, drafts, chans, 
reports and/or ocher files generated by any and all detectives, investigators, lab 
personnel, crime scene analyses, interviewers and/or other officers and staff as 
a result of an investigation involving Donald David Dillbeck; 

5. All transmittal sheets of evidence submitted to any crime labs as a result of 
any matter investigated by your depanment involving Donald David Dillbeck: 

6. Reporrs of crime lab testing results, including all associated notes, 
memoranda, letters. electronic mail and/or files, which relate to any maner 
investigated by your department involving Donald David Dillbeck; 

7. All physical and/or documentary evidence not placed into evidence at trial and 
related to any matter investigated by your depanment involving Donald David 
Dillbeck; 

8. The name, sex. race and date of birth of all confidential infonnants utilized to 
obtain information in any matter investigated by your department involving 
Donald David Dillbeck; 

9. Name, sex, race and date of birth of all individuals listed as suspects and/or 
witnesses for crimes in which Donald David Dillbeck was either suspected, 
arresred, charged and/or convicted; 

IO. All records in the custody and/or conrrol of the Sheriffs Department wb.ich 
relate. in any way whatsoever, to the individuals identified as a result of your 
responses to Sections Eight (8) and Nine (9) of this request for production; 

11. All records detailing the travel of any Sheriffs Department employee 
conducted in conjunction with the investigation of any matter involving Donald 
David Dillbeck; 

12. All log sheets and/or other records which reflect the physical location and 
movement of any suspects, witnesses, confidential informants and/or 
significant others who were incarcerated and involved in any matter 
investigated by your department which relate to Donald David Dillbeck; 

13. All visitation records of those individuals who were incarcerated and 
associated, in any way whatsoever, to any matter investigated by your 
department involving Donald David Dillbeck; 

14. All departmental policies governing the maintenance and destruction of records 
and physical evidence; 

l5. Complete organizational chan of the Sheriff's Department, including 
temporary and/or inforn1al committees, task forces, i;tc. 

lf',I 

\i 



298

.-\gain. these are examples of the kinds of records we would expect you to possess. buc we 
request that you conduct an exhaustive search for any and all records which relate in any 
way whatsoever to Donald David Dillbeck. 

Within sixty (60) days of receipt of this request for production you must notify all counsel of 
record and the Attorney General of the place and time when the requested records will be 
made available to CCRC. Furthermore, you must file any objection to thjs request for 
production of records in the Second Judicial Circuit Court under the above listed style and 
case number and provide a copy of such to all counsel of record and to the Attorney 
General. Your objections must be filed within sixty (60) days of receipt of this request for 
production of records. Please be aware that failure to file an objection to this request for 
production of records shall act as a waiver of the objection. The names and addresses of all 
counsel of record and the Attorney General are as follows: William N. Meggs, Office of the ' 
State Attorney, Leon Councy Courthouse, Tallahassee, FL 32399-2550; Sylvia W. Smith, 
Assistant CCRC. P.O. Drawer 5498, Tallahassee, FL 32314-5498; Carolyn M. Snurkowski. 

,,.., 
'' ... 

Assistant Attorney General, Department of Legal Affairs. The Capitol, Tallahassee, FL 
32399-1050. ~~7!'~-~ 

PLEASE SUBMIT ALL RESPONSES TO TIDS REQUEST FOR PRODUCTION OF 
RECORDS IN WR1TING AND FORWARD TO MY ATTENTION. 

Sincerely, 

~)~ 
{)v-lor~ ~- Smith D ;lorida Bar No. 279080 

Capital Collateral Regional Counsel 
Northern District 

"' 
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Again. these are examples of the kinds of records we would expect you to possess, but we 
request that you conduct an exhausdve search for any and all records which relace in any 
way whatsoever to Donald David Di!lbeck. 

Within sixty (60) days of receipt of this request for production you must notify all counsel of 
record and the Attorney General of the place and time when the requested records will be 
made available to CCRC. Furthermore, you must file any objection to this request for 
production of records in the Second Judicial Circuit Court under the above listed style and 
case number and provide a copy of such to all counsel of record and to the Attorney 
General. Your objections must be filed within sixty (60) days of receipt of this request for 
produccion of records. Please be aware that failure ta file an objection to this request for 
production of records shall ace as a waiver of the objection. The names and addresses of all 
counsel of record and the Attorney General are as follows: William N. Meggs, Office of the 
State Attorney, Leon County Courthouse, Tallahassee, FL 32399-2550; Sylvia W. Smith, 
Assistant CCRC, P.O. Drawer 5498, Tallahassee, FL 32314-5498; Carolyn M. Snurkowski, 
Assistant Attorney General, Department of Legal Affairs, Toe Capitol, Tallahassee, FL 
32399-1050. 

PLEASE SUBMIT ALL RESPONSES TO THIS REQUEST FOR PRODUCTION O:F 
RECORDS IN WRITING A.t1'ffi FORWARD TO MY ATTENTION. 

Sincerely. 

\ 
Grego)w C Smith 
Florida Tar No. 279080 
Capital Collateral Regional Counsel 
Northern District 

... 
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3. All crime scene reports, case summaries, supplemental reporu, witness 
statements, audio tapes, video tapes and/or photographs related co any matter 
investigated by your department involving Dooald David Dillbeck: 

4. All notes, memoranda, letters, electronic mail and/or files, drafts, charts, 
reports and/or other files generated by any and all detectives, investigators, lab 
personnel, crime scene analysts, interviewers and/or other officers and staff as 
a result of any investigation involving Donald David Dillbeck; 

5. All transmittal sheets of evidence submitted to any crime labs as a result of 
any matter investigated by your department involving Donald David Dillbeck; 

6. Reports of crime lab testing results, including all associated notes, 
memoranda, letters, electronic mail and/or flies, which relate to any matter 
investigated by your department involving Donald David Dillbeck; 

7. All physical and/or documentary evidence not placed into evidence at trial and 
related to any matter investigated by your department involving Donald David 
DiJlbeck; 

8. The name. sex. race and date of birth of all confidential infonnants utilized to 
obtain information in any matter investigated by your department involving 
Donald David Dillbeck; 

9. Name, sex, race and date of birth of aµ. individuals listed as suspects and/or 
witnesses for crimes in which Donald David Dillbeck was either suspected, 
arrested, charged, and/or convicted; 

10. All records in the custody and/or control of the Police Department which 
relate, in any way whatsoever, to the individuals identified as a result of your 
respooses to Sections Eight (8) and Nine (9) of this request for production; 

11. All records detailing the travel of any Police Department employee conducted 
in conjunction with the investigation of any matter involving Donald David 
Dillbeck; 

· ... 
12. All log sheets and/or other records which reflect the physical location and 

movemem of any suspects, witnesses, confidential informants and/or 
significant others who were incarcerated and involved in any matter 
investigated by your department which relate to Donald David Dillbeck; 

13. AU visitation records of those individuals who were incarcerated and 
associated, in any way wbacsoever. to any matter investigated by your 
department involving Donald David Dillbeck; 

14. All departmental policies governing the maintenance and destrUction of records 
and physical evidence; 

l 5. Complete organizational chart of the Police Departtnent, including temporary 
and/or infonnal committees. task forces, etc. 
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LAW OFACE OF TI-IE 
CAPITAL COLLATERAL REPRESENTATIVE 

Slall! or Florida 

Post Office Drawer 5498 
Tallahassee, FL 32314-5498 
(9041 488-7200 
(SC) 278-7200 
FAX (904) 487-1682 
FAX (SC) 2n-1682 

August 20, 1997 

Ms. Ponder 
Florida Deparonent of Law Enforcement 
Post Office Box 1489 
Tallahassee, FL 32302 

Mlchael J. Minerva 
Capital Collateral Representative 

Manin J. McOain 
Litigation Din:ctor 

Stephen M. KJssfnger 
Chief Assistant CCR 

CERTIFIED # P 174 247 737 

Re: State of Florida v. Donald David Dillbeck, Second Judicial Circuit Court 
Leon County Case Number 90-2795. 

Dear Ms. Ponder: 

This is a formal request for production of records pursuant to Florida Rule of Criminal 
Procedure 3.852, Chapter 119 of the Florida Statutes and Brady v. Maryland 373 U.S. 83 
(1963). 

We ask that you produce an records involving Donald David Dillbeck. We seek any and aU 
records (regardless of form and including photographs, sound or video recordings, physical 
evidence and electronic mail and/or files) related to any cases in which Donald David 
Dillbeck was a defend.ant, witness, suspect and/or victim. Donald David Dillbeck is a white 
male with a date of birth of 05-24-63. His Social Security Number is 316-68-7567. This is 
Donald David Dillbeck' s first request for production of records. .., 

Our interest is in, but not limited to, the following: 

1. All records which relate, in any way whatsoever, to Donald David Dillbeck in 
the custody and/or control of the Florida Department of Law Enforcement 
(regardless of division, unit, branch, task force and/or other section in which 
the records are housed), including those records maintained by persons, 
organizations, agencies, associations, corporations, hospitals and/or others 
which were either retained by your department and/or worked in conjunction 
with your efforts wben investigating any matter involviµg Donald David 
Dillbeck: 

2. All booking reports and photographs. arrest reports and interrogation repons 
related to any matter investigated by your department involving Donald David 
Dillbeck; 

1533-C South Monroe Street. Tall;:iMi;AA<'l Fl "\?'ln1 

.. 
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3. All crime scene reporu, case summaries. supplememal repons, wimess 
statements, audio tapes, video tapes and/or photographs related to any matter 
investigated by your depanmem involving Donald David DiUbeck; 

4. All notes, memoranda, letters, electronic mail and/or files, drafts, charts, 
reports and/or other files generated by any and all agents, investigators, lab 

. personnel. crime scene analysts, interviewers and/or other staff as a result of 
any investigation involving Donald David Dillbeck; 

5. All transmittal sheets of evidence submitted to any crime labs as a result of 
any matter investigated by your depanmem involving Donald David Dillbeck; 

6. Repons of crime lab tesring results, including all associated notes, 
memoranda, letters and electronic mail and/or files, which relate to any matter 
investigated by your deparunent involving Donald David Dillbeck; 

7. All physical and/or documentary evidence not placed into evidence at trial and 
relared to any matter investigated by your department involving Donald David 
Dillbeck; 

8. The name, sex, race and date of birch of all confidential infonnams utilized to 
obtain infonnation in any matter investigated by your department involving 
Donald David Dillbeck; 

9. Name, sex, race and date of birch of all. individuals listed as suspects and/or 
witnesses for crimes in which Donald David Dillbeck was either suspected, 
arrested, charged and/or convicted; 

10. All records in the custody and/or control of the Florida Depamneot of Law 
Enforcement which relate, in any way whatsoever, to the individuals identified 
as a result of your responses to Sections Eight (8) and Nine (9) of this request 
for production; 

11. All records detailing the travel of any Florida Department of Law Enforcement 
employee conducted in conjunction with !he investigation of any matter 
involving Donald David Dillbeck; " 

12. All log sheets and/or other records which reflect the physical location and 
movement of any suspects, witnesses, coofidential informants and/or 
significant others who were incarcerated and involved in any matter 
investigated by your department which relate to Donald David Dillbeck; 

i 3. All visitation records of !hose individuals who were incarcerated and 
associated, in any way whatsoever, to any matter investigated by your 
department involving Donald David Dillbeck; 

l4. All departmental policies governing the maincenance and destruction of records 
and physical evidence; 

15, Complele organizational chart of the Florida Department of Law Enforcement, 
including temporary and/or informal committets. Lask forces. etc. 

.,,. 
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Again, these are examples of the kinds of records we would expect you to possess, but we 
request that you conduct an exhaustive search for any and all records which relate in any 
way whatsoever to Donald David Dillbeck. 

Within sixty (60) days of receipt of tl1is request for production you must notify al! counsel of 
record and the Anorney General of the place and time when the requested records will be 
made available to CCRC. Funhennore, you must file any objection to this request for 
production of records in the Second Judicial Circuit Court under the above listed style and 
case number and provide a copy of such to all counsel of record and to the Attorney 
General. Your objections must be filed within sixty (60) days of receipt of this request for 
production of records. Please be aware that failure to file an objecrion to this request for 
production of records shall act as a waiver of tbe objection. The names and addresses of all 
counsel of record and the Attorney General are as follows: William N. Meggs, Office of the 
State Attorney, Leon County Courthouse, Tallahassee, FL 32399-2550: Sylvia W. Smith, 
Assistant CCRC, P.O. Drawer 5498, Tallal1assee, FL 32314-5498; Carolyn M. Snurkowski, 
Assistant Attorney General, Department of Legal Affairs, The Capitol, Tallahassee, FL 
32399-1050. 

PLEASE SUBMIT ALL RESPONSES TO TiilS REQUEST FOR PRODUCTION OF 
RECORDS IN WRITING AND FORWARD TO MY ATfENTION. •·:;,·~:~· 

~ •• ,,D> _s_i,:_.~,k~ 
regc , C • Smith 
orid· 3 r No. 279080 

Capital Collateral Regional Counsel 
Nonhern District 
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LAW OFFICE OF THE 
CAPITAL COLLATERAL REPRESENTATIVE 

S1a10 of Flor,c)a 

Post O!lice Drawer 5498 
TallahaSSi!a. FL 32314-5498 
(904) 48-8-7200 
(SC) 278•7200 
FAX (904) 487-1682 
FAX (SC) 277- 16<12 

August 20, 1997 

The Honorable Harry K. Singletary 
Office of the Secretary 
Florida Department of Corrections 
2601 Blairscone Road, Fifth Floor 
Tallahassee. FL 32399-2500 

Michael J. Minerva 
C.::ipital Collateral Representative 

Martln J. McClain 
Litigation Director 

Stephen M. Kissinger 
Chief Assistant CCR 

CERTIFrED ti P 174 247 735 

Re: · Stace of Florida v. Donald David Dillbeck, Second Judicial Circuit Coun 
Leon Counry Case Number 90-2795 

Dear Mr. Singletary: 

This is a formal request for production of records pursuant to Florida Rule of Criminal 
Procedure 3.852, Chapcer 119 of the Florida Statutes aod Bradv v. Marvland 373 U.S. 83 
(1963). 

We ask that you produce all records involving Donald David Dillbeck. We seek any and all 
records {regardless of form and including photographs, sound or video recordings, physical 
evidence and electronic mail and/or files} relating, in any way whatsoever, to Donald David 
Di!lbeck. Donald David Dillbeck is a white male with a date of birth of 05-24-63. His 
Dt.::parrmem of Corrections Nwnber is B068610. This is Donald David Dillbeck's first 
request for production of records. · 

Our interest is in, buc not limited to, lhe following: 

I. All records which relate, in any way whatsoever, to Donald David Dillbeck in 
the custody and/or control of the Department of Corrections (regardless of 
division, unit, branch, task force and/or any other seccion and/or facility 
throughout DOC in which the records are housed), including those records 
maintained by persons, organizations, agencies, associarions, corporations, 
hospitals and/or otl1ers which were either retained by your department and/or 
worked in conjunction with your control and/or treatment of Donald David 
Dillbeck; 

1 All notes. memoranda. kuers. electronic mail and/or files, drafts, charts, 
reports and/or other r'ile:i gt.:nerateu ,1r n:ceived by any and all Depamnem of 
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Corrections personnel which relate in any way whatsoever to your 
department's control and/or treaanent of Donald David Dillbeck; 

3. All log sheets and/or other records which reflect the physical location and 
movement of Donald David Dillbeck; . 

4. All visitation records (including personal visits, legal visits and/or visits made 
by members of the Offices of the State Attorney and/or the Attorney General 
and/or any law enforcement agencies); 

5. All departmental policies governing the maintenance and destruction of records 
and physical evidence; 

6. Complete organizational chan of the DOC, including temporary and/or 
infonnal committees, task forces, etc. 

Again. these are examples of the kinds of records we would expect you to possess, but we 
request that you conduct an exhaustive search for any and all records which relate in any 
way whatsoever to Donald David Dillbeck. 

Within sixty (60) days of receipt of this request for production you must notify ail counsel of 
record and the Attorney General of the place and time when the requested "records will be 
made available to CCRC. Furthermore. you• must file any objection to this request for 
production of records in the Second Judicial Circuit Court under the above listed style and 
case number and provide a copy of such to all counsel .of record. and· to t.he Attorney 
General. Your objections must be filed within sixty (60) days of receipt of this request for 
production of records. Please be aware that failure to file an objection to this request for 
production of records shall act as a waiver of the objection. The names and addresses of all 
counsel of record and the Attorney General are as follows: William N. Meggs, Office of the 
State Attorney, Leon County Courthouse, Tallahassee. FL 32399-2550; Sylvia W. Smith, 
Assistant CCRC. P.O. Drawer 5498, Tallahassee, FL 32314-5498; Carolyn M. Snurkowski, 
Assistant Attorney General, Department of Legal Affairs. The Capitol, -Tallahassee, FL 
32399-1050. 

PLEASE SUB.MIT ALL RESPONSES TO THIS REQUEST ~R PRODUCTION OF 
RECORDS IN WRITING AND FORWARD TO MY ATTENTION. 

Sincerely, 

reg C. Smith 
Florida No. 279080 
Capital Collateral Regional Counsel 
Northern District 
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ST A TE OF FLORIDA, 

Plaintiff, 

v. 

DONALD DAVID DILLBECK, 

Defendant. 

-------' 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR LEON COUNTY, FLORIDA 

Case No. 90-2795 

NOTICE OF FILING 

The Defendant, DONALD DAVID DILLBECK, through undersigned counsel, 

pursuant to Fla. R. Crim. P. 3.852(c)(1 ), hereby files in the court file of this case 

the following requests for production of public records: 

1. The Honorable Robert A. Butterworth, Attorney General, Department 

of Legal Affairs (regarding Donald David Dillbeck), #P174 247 734; 

2. The Honorable Harry K. Singletary, Secretary /Florida Department of 

Corrections ( regarding Donald David Dill beck), #P17 4 24 7 735; 

3. Ms. Rose Ponder, Florida Department of Law Enforcement (regarding 

Donald David Dillbeck), #P174 247 737; 

4. The Honorable Larry Campbell, Leon County Sheriff's Office (regarding 

Donald David Dillbeck), #P1 7 4 24 7 739; 

,. ' , 
~, 
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5. The Honorable Chief Walter McNeil, Tallahassee Police Department 

(regarding Donald David Dillbeck), #P174 247 740; 

I HEREBY CERTIFY that a true copy of the foregoing Notice of Filing has 

been furnished by United States Mail, first class postage prepaid, to all counsel of · 

record on August 25, 1997. 

Copies furnished to: 

The Honorable Robert A. Butterworth 
Attorney General 
Department of Legal Affairs 
The Capitol 
Tallahassee, Florida 32399-1050 

4f:/v.&r:;H/[)~ h . /2 
Flori a Bar No. 279080 
Capital Collateral Regional Counsel 

Northern Region 

SYLVIA W: SMITH 
Florida Bar No. 0055816 
Staff Attorney 

OFFICE OF THE CAPITAL COLLATERAL 
REGIONAL COUNSEL 

Post Office Drawer 5498 
Tallahassee, FL 32314-5498 
(850) 487-4376 

Attorney for Donald .. David Dillbeck 

2 ' ':-?t:~".7': 
' .•. i 
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The Honorable Harry K. Singletary 
Office of the Secretary 
Florida Department of Corrections 
2601 Blairstone Road, 5th Floor 
Tallahassee, Florida 32399-2500 

Ms. Rose Ponder 
Florida Department of Law Enforcement 
Post Office Box 1489 
Tallahassee, Florida 32302 

The Honorable Larry Campbell 
Leon County Sheriff's Office 
Post Office Box 727 
Tallahassee, Florida 32302-0727 

The Honorable Chief Walter McNeil 
Tallahassee Police Department 
234 East Seventh Avenue 
Tallahassee, Florida 32303 

\ \ 

3 
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STATE OF FLORIDA, 

Plaintiff, 

v. 

DONALD DAVID DILLBECK, 

Defendant. 

------------I 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN AND 
FOR LEON COUNTY, FLORIDA 

CASE NO. 90-2795 

RESPONSE TO REQUEST FOR PRODUCTION AND NO?tCE Q[ 
OBJECXIONS ax XH~ OFFICE OF THE ATTQBNEY G~NERAL 

COMES NOW the undersigned assistant attorney general and 

hereby responds to defendant Donald Dillbeck's request for 

production of records as follows: 

1. Dillbeck's request for production of records, pursuant to 

Fla.R.Crim.P. 3.852; Chapter 119, Florida Statutes; and B~ady y. 

Maryland, 373 U.S. 83 (1963), seeks thirteen (13) specific items 

(although items 11 and 12 are identical). 

2. Al t~ough Dillbeck' s request makes reference to both 

Chapter 119 and Rule 3:852, this request for production is being 

treated as one made solely pursuant to the rule. 1 

i When the Florida Supreme Court promulgated this new rule, 
it was clearly the Court's intent that all discovery on behalf of 
capital postconviction defendants of public records under Chapter 

, .. 
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3. The undersigned assistant attorney general has been 

counsel in this case since 1991 and hereby certifies that a 

diligent search has been made and that all of the Attorney 

General's files, with the exception of the items listed in the 

attached inventory, will be made available for inspection during 

normal business hours at the Attorney General's Office, Collins 

Building, Tallahassee, Florida 32301. 2 It should be noted that 

Dillbeck has moved to toll the effective date of Rule 3.852, 

Fla.R.Crim.P., as to his case for 180 days, however, the 

undersigned has prepared the instant response in an abundance of 

caution. 

4. In regard to some of the specific matters cited in the 

request for production, the undersigned would note that such 

document primarily requests items which relate to this office's 

"investigation of any matter involving Dillbeck." As this office 

does not conducted investigations and/or play any role in the 

119 be conducted through this rule of procedure. ~ Io Re: 
Amendment to Fla. R.Crim. P, 3. 852, 683 so .2d 4 75 <Fla. 1996) . 
Further, it must be emphasized that this agency had no role in the 
investigation of the underlying crime in this case or in Dillbeck's 
prosecution in the trial court. Accordingly, under Boberts v, 
Butte;;wgrth, 668 So.2d 580, 682 (Fla. 1996). Dillbeck' s 
generalized request for exculpatory material under Brady v. 
Maryland is subject to dismissal,™..~ Asay y. florida Pargle 
CQmm'n., 649 So.2d 859 (Fla. 1994), and, in any event, there is no 
Brady material in this case. 

2 Because Dillbeck is presently incarcerated, the State is 
under no obligation to provide the records to Dillbeck personally . 

. ae..e. Bgesch v. State, 633 So.2d 1, 2-3 (Fla. 1993). 

2 

. ' !.f'f 
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prosecution of criminal defendant's, items #1-10 do not exist. 

Copies of items il2 and 113, relating to records policy and an 

organizational chart, are attached hereto as Appendix A and B, 

respectively. 

5. Undersigned counsel does state an objection to disclosing 

any personal handwritten notes, exempt from disclosure pursuant to 

§119.07{3} (1), Fla.Stat. {1995), Roberts v. Butterworth, 668 so.2d 

580 (Fla. 1996), and §kyan v. Butter~gith, 22 Fla.L.Weekly S170 

(Fla. March 27, 1997} . 3 A complete inventory of the material 

deemed exempt is attached hereto as Appendix C. 

6. Additionally, the undersigned objects, pursuant to 

Fla.R.Crim.P. 3.852 {c) (5), (e) (2) and (m), to the request for "any 

and all records w.hich relate in any way whatsoever to Dillbeck." 

The request is overbroad and insufficient to fully apprise what is 

sought. Literal compliance would be unduly burdensome and not in 

keeping with Rule 3.852, Fla.R.Crim.P. Furthermore, this request 

is not reasonably calculated to lead to the discovery of relevant 

or material evidence or to matters relevant to the subject matter 

of a 3.850 or 3.851 proceeding, as required by the applicable rules 

and precedent. This office only maintains litigation files under 

the name of an inmate. 

3 Further, those materials which relate to clemency are 
similarly exempt from disclosure under §14.28, Fla.Stat. (1995), 
MJJ::L, sugre, earole comm'n v. Lock~tt, 620 so.2d 153 {Fla. 1993), 

~and Roberts, supra. · 

3 

., •"~ :~-~~ 
- -.; .. 
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WHEREFORE, the undersigned assist~nt attorney general files 

the instant response to Dillbeck's request for production and gives 

notice of the above objections. 

4 

Respectfully submitted, 

Ass· ant Attorney· General 
Florida Bar No. 158541 

OFFICE OF THE ATTORNEY GENERAL 
The Capitol 
Tallahassee, FL 32399-1050 
(850) 414-3300 Ext. 4566 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

has been furnished by U.S. Mail to Mr. Greg Smith, Office of the 

Capital Collateral Regional Counsel, Post Office Drawer 5498, 

Tallahassee, Florida 32314-5498, and to Tony Guarisco, Assistant 

State Attorney, Second Judicial Circuit, Leon County Courthouse, 

301 South Monroe Street, Tallahassee, Florida 32301, this_/__~ 

of November, 1997. 

C 
Assistant Attorney General 

5 
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STATE OF FLORIDA, 

Plaintiff, 

v. 

DONALD DAVID DILLBECK, 

Defendant. 

------------I 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN AND 
FOR LEON COUNTl, FLORIDA 

CASE NO. 90-2795 

INVENTORY OF WITHHELD DOCQMENTa 

The following list of items were withheld from the produced 
files on the grounds that these items do not constitute "public 
records" under §119.011, Fla.Stat. (1995), as construed by State v, 
Koksal, 562 So.2d 324, 327 (1990), as they contain the mental 
impressions of the authors. Additionally, to the extent necessary, 
these items are also exempt under §119.07(3) (1), Fla.Stat. (1995), 
as construed by Atkins y. State, 663 So.2d 624 (Fla. 1995), RoQerts 
v, Butterworth, 668 so.2d 580 (Fla. 1996), and Btyan y. 
Butterworth, 22 Fla.L.Weekly S170 (Fla. March 27, 1997); those 
items relating to clemency are exempt pursuant to §14.28, Fla.Stat. 
(1995), as construed by Roberts, .sui;u~a, t).say v, FJ,orido Parolra 
Comm'n, 649 So.2d 859 (Fla. 1994), and Mockett y. Par9le Comm'n, 
630 So.2d 153 (Fla. 1993). . 

(1) Sixty-seven {67) pages of handwritten notes on, 
primarily, legal size paper (white) containing strategy 
and mental impressions of present and former AAG's 
responsible for collateral litigation in 

TOTAL: 67 pages of documents 

. SNURKOWSKI 
Assistant Attorney General 
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( 6. The Honorable Hany K. Singletary, Florida Department of 

Corrections - Tallahassee, Florida (regarding Donald David Dillbeck); 

7. The Honorable Robert A. Butterworth, Office of the Attorney 

General -Tallahassee, Florida (regarding Donald David DiUbeck); 

8. Tlie Honorable W.A. Woodham, Gadsden County Sheriff's Office -

Tallahassee, Florida (regarding Donald David Dillbeck); 

9. Ms. Vicky Morris, Quincy Police Departmen¼ Quincy, Florida 

32307 

10. Carol J. Huser, M.D., Lee County Medical Examiner" Fort Myers, 

Florida (regarding Dwight Lynn Hall); 

1 L The Honorable John J. McDougall, Lee County Sheriff's Office -

Fort Myers, Florida (regarding Donald David Dillbeck); 

12. The Honorable Lany Hart, Fort Myers Police Department - Fort 

Myers, Florida (regarding Donald David Dillbeck); 

13. The Honorable Joseph P. Alessandro, Lee County State Attorney's 

Office - Fort Myers, Florida (regarding Donald David Dillbeck); 

I HEREBY CERTIFY that a true copy of the foregoing Notice of Filing 
has been furnished by U.S. Mail, first class postage prepaid. to all counsel of record on 
December 23, 1998. 

(1
~.J- £ _ _.,_, 

=s C. BANKS, ESQ. 
orida Bar No. 281670 

·~. .. 103 North Gadsden Street 
Tallahassee, Florida 3230 I 
(850) 681-1010 / 222-8843 Telefax 
Court Appointed Attorney for 
Donald David Dillbeck. Defendant 
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( 
Copies furnished to: 

The Honorable Walter McNeil 
Tallahassee Police Department 
234 East Seventh Avenue 
Taltallassee, Florida 32303 

The Honorable William N. Meggs 
Office of the State Attorney 
Leon County Courthouse 
301 N. Monroe Street, Suite #475 
Ta1lahassee, FL 32399-2550 

David T. Stewart, M.D. 
Chief Medical Examiner 
Post Office Box 14389 
Tallahassee, Florida 32317 

The Honorable Lany Campbell 
Leon County Sheriffs Office 
Post Office Box 727 
Tallahassee, Florida 32302-0727 

Ms. Rose Ponder 
Florida Department of Law Enforcement 
Post Office Box 1489 
TaJlahassee, Florida 32302 

The Honorable Harry K. Singletary 
Office of the Secretary 
Florida Department of Corrections 
260 I Blairstone Road, 5th Floor 
Tallahassee, Florida 32399-2500 

The Honorable Robert A. Butterworth 
Office of the Attorney General 
Department of Legal Affairs 
The Capitol 
Tallahassee, Florida 32399-1050 

~ 
) .,.,, 
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/ Carol J. Huser, M.D. 
Lee County District Medical Examiner 
70 Danley Drive 
Fort Myers, Florida 33907 

Tbe Honorable Chief Lany Hart 
Fort Myers Police Department 
2210 Peck Street 
Fort Myers, Florida 33907 

The Honorable John J. McDougall 
Lee County Sheriffs Office 
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Filing# 165682553 E-Filed 01/30/2023 08:38:14 AM 

IN THE CIRCillT COURT OF THE SECOND JUDICIAL CIRCU1T 
IN AND FOR LEON COUNTY, FLORIDA 

ST A TE OF FLORIDA, 

Plaintiff, 
v. 

DONALD DAVID DILLBECK, 

Defendant. 
I -----------

Case No. 1990-CF-2795 

EMERGENCY MOTION, CAPITAL CASE, DEATH 
WARRANT SIGNED; EXECUTION SET FOR 
FEBRUARY 23, 2023 

FOURTH SUCCESSIVE MOTION FOR POSTCONVICTION RELIEF 

DONALD DAVID DILLBECK, Defendant in the above-captioned cause, respectfully moves 

this Court for an Order, pursuant to FLA. R. CRIM. P. 3.851 vacating and setting aside the judgments of 

conviction and sentence imposed upon him by this Court: 

PROCEDURAL HISTORY 

1. On February 26, 1991, Mr. Dillbeck was convicted of first~degree murder, am1ed 

robbery, and am1ed burglary. The jury recommended death by a vote of8-4, and the court sentenced Mr. 

Dillbeck to death on March 15, 1991. On direct appeal, the Florida Supreme Court affinned. Dillbeck v. 

State, 643 So. 2d 1027 (Fla. 1994). 1 Ce1tiora1i was denied. Dillbeck v. Florida, 514 U.S. 1022 (1995). 

2. On Aplil 23, 1997, Mr. Dillbeck filed a motion for postconviction relief, which was 

denied on September 3, 2002. 2 Mr. Dillbeck appealed to the Flmida Supreme Court, and he also filed a 

petition for writ of habeas corpus. 3 On August 26, 2004, the Florida Supreme Comt affinned the denial 

1 Mr. Dillbeck raised the following claims of trial court eITor: ( 1) eITor in juror qualifications; (2) refusing to admit 
evidence on specific intent; (3) requiring Defendant to submit to examination by State's mental health expert; (4) 
instructing the jury on flight; (5) allowing State expert to invade province of jury on issue of Defendant's purposeful 
behavior; (6) instructing the jury on HAC; (7) finding HAC; (8) instructing the jury on avoid aITest/effect escape; (9) 
proportionality; and ( I 0) failing to allocate burden of proof in instructing jury on aggravating and mitigating factors. 
2 Mr. Dillbeck raised the following claims: (I) denial of effective assistance of counsel generally; (2) per se ineffective 
assistance for conceding guilt; (3) denial of presumption of innocence by forcing Defendant to wear restraints in 
presence of jury; ineffective assistance of counsel for: ( 4) conceding HAC; (5) failing to conduct adequate voir dire; 
(6) failing to move for change of venue; (7) failing to obtain medical evidence to establish mitigating factor; and (8) 
introducing evidence of prior uncharged bad acts during penalty phase. 
3 Mr. Dill beck raised one claim, asserting that Florida's capital sentencing statute was unconstitutional. 

I 
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of one ground4 and denied the petition, but remanded for findings on the remaining claims. Dillbeck v. 

State, 882 So. 2d 969 (Fla. 2004). On remand, the court denied the motion. The Florida Supreme Court 

affinned. Dillbeck v. State, 964 So. 2d 95 (Fla. 2007). 5 

3. On September 7, 2007, Mr. Dillbeck filed a federal habeas petition in the Northern 

District of Florida. The petition was denied, Dillbeck v. McNeil, 2010 WL 3958639 (N.D. Fla., October 

7, 2010), and the Eleventh Circuit did not issue a certificate of appealability. Ce1tiorari was denied on 

October 3, 2011. Dillbeckv. Tucker, 565 U.S. 862 (2011) . 

.4. On March 28, 2014, Mr. Dillbeck filed a successive motion for relief. It was denied, and 

the Florida Supreme Court affirmed. Dillbeck v. State, 168 So. 3d 224 (Fla. 2015). 6 

5. On April 11, 2016, Mr. Dillbeck filed a second successive motion for relief based on 

Hurst v. Florida, 136 S. Ct 616 (2016). The court denied the motion and the Florida Supreme Court 

affirmed. Dillbeck v. State, 234 So. 3d 558 (Fla. 2018). Certiorari was denied on October I, 2018. 

Dillbeck v. Florida, 139 S. Ct. 162 (2018). 

6. Mr. Dillbeck filed a third successive motion for relief on May 9, 2019, alleging newly 

discovered evidence based on a diagnosis of Neurodevelopmental Disorder associated with Prenatal 

Alcohol Exposure (ND-PAE). The court denied the motion, and the Flodda Supreme Court affim1ed on 

September 3, 2020. Dillbeckv. State, 304 So. 3d 286 (Fla. 2020). Certiorari was denied on June 7, 2021. 

Dillbeckv. Florida, 141 S. Ct. 2733 (2021). 

GROUNDS FOR POSTCONVICTION RELIEF 

By his motion for relief under FLA. R CRIM. P. 3.851, Mr. Dillbeck asserts that his convictions 

4 The Court affirmed the denial of Mr. Dillbeck's claim alleging per se ineffectiveness of counsel for conceding guilt. 
5 Mr. Dillbeck raised the following claims: (!) trial court error in adopting proposed findings by the State; 
ineffectiveness for (2) conceding HAC; (3) failing to conduct proper voir dire; (4) failing to move for a change of 
venue; and (5) introducing details of Mr. Dillbeck's previous criminal activity during the penalty phase. 
6 Mr. Dillbeck raised the following grounds in his motion and on appeal: (1) ineffective assistance for presenting 
inconsistent mitigation evidence; (2) jury's consideration of invalid aggravating circumstance violated Eighth 
Amendment; and (3) newly discovered evidence supporting age mitigator. 
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and sentence of death are the result of violations of the Fifth, Sixth, Eighth and Fomteenth Amendments 

to the United States Constitution and corresponding provisions of the Florida Constitution for each of the 

reasons set forth below. 

Claim 1: Due to his lifelong developmental disability, Neurobehavioral Disorder Associated with 
Prenatal Alcohol Exposure, Mr. Dillbeck is exempt from execution under the Eighth and 
Fourteenth Amendments to the United States Constitution. 

1. In Atldns v. Virginia, 536 U.S. 304 (2002), the Supreme Comt held that the Eighth 

Amendment prohibits the execution of individuals with intellectual disability. The. Atldns Coutt 

instructed that "the lessen[ ed] culpability of the mentally retarded offender surely does not merit [the] 

form of retribution[]" imposed by the death penalty. 53 6 U.S. at 319. Although Mr. Dill beck's IQ score 

impedes him from obtaining a formal diagnosis of intellectual disability, the specific cognitive and 

adaptive impainnents caused by his extensive prenatal alcohol exposure arefanctional(v identical to (and 

• in some cases exceed) the criteria Atldns recognized as necessitating exemption from execution. As a 

result of his Neurobehavioral Disorder Associated with Prenatal Alcohol Exposure ("ND-PAE") 

(otherwise referred to as Fetal Alcohol Spectrum Disorder ("FA.SD")), Mr. Dillbeck embodies the 

lessened culpability described in Atldns, and his execution would violate the Eighth Amendment 

prohibition on cruel and unusual punishment. 

2. Furthermore, excluding Mr. Dillbeck from the group of persons constitutionally 

protected from execution by the Eighth Amendment would violate the Equal Protection Clause of the 

Fourteenth Amendment. In te1ms of promoting a legitimate governmental end (here, delineating who is 

subject to, or exempt from, execution) there is no meaningful distinction between Mr. Dillbeck's reduced 

capacity-on account of ND-PAE-and individuals with indistinguishable symptoms owing to an 

intellectual disability diagnosis. 7 

7 See RONALD. D. ROTUNDA AND JOHN E. NOWACK, TREATISE ON CONSTITUTIONAL LAW: SUBSTANCE AND 
PROCEDURE, 3 Treatise on Const. L §18.2(a), 300 (4th ed. 2007) (generally describing Equal Protection Clause 
classification analysis); see also Nita A. Farahany, Cruel and Unusual Punishments, Vol. 86 Wash. U. Law Rev. 859 

3 
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A. Mr. Dillbeck suffers from ND-PAE 

3. That Mr. Dillbeck suffers from ND-PAE is beyond dispute. A three-pronged 

multidisciplinary assessment conducted by a neuropsychologist (Dr. Paul Connor), medical doctor (Dr. 

Richard Adler), and psychologist (Dr. Natalie Novick Brown)8 conf11111s that Mr. Dillbeck satisfies the 

clinical c1ite1ia for ND-PAE, which requires: verified prenatal alcohol exposure; and deficits manifesting 

in childhood that span neurocognitive, self-regulatory, and adaptive realms. See 5/1/ l 9 Rep01i of Dr. 

Novick Brown ("Att. B") at 32-34, 53-54. The deficits must cause clinically significant distress or 

impaim1ent in social, occupational, or other important areas of functioning, and must not be better 

explained by other causes. Id. 

4. While pregnant with Mr. Dillbeck, Audrey Hosey drank between 18 and 24 beers per 

day, eve1y day, for the duration of her pregnancy. Att. B at 34. Collectively, the doctors evaluating Mr. 

Dillbeck found that this prenatal alcohol exposure-which far exceeds the threshold for a ND-PAE 

diagnosis---caused significant, quantifiable impairments in cognitive and adaptive functioning. The 

impail1nents are of childhood onset and span the aforementioned categ01ical realms, including four 

neurocognitive impainnents (intellectual functioning, academic achievement, verbal learning and 

me11101y, and visual special constmction); self-regulation impairments (executive functioning); adaptive 

impairments (socialization, daily living skills, and communication); and numerous seconda1y disabilities 

(school disruption, mental health problems, substance abuse, trouble with the law, and confinement). The 

assessing team found to a reasonable degree of professional ce1iainty that these deficits directly impacted 

Mr. Dillbeck's conduct and functioning as it relates to the instant case, and the 1979 Lee County case 

at 904-13 (2009) ("Att. A") (suggesting that restriction of Atkins protections to non-intellectually disabled individuals 
with indistinguishable deficits violates equal protection). 
8 See Att. Cat I ( defining three-pronged multidisciplinary evaluations and designating them as the standard of practice 
for diagnosing ND-PAE in adults); see generally Att. 8 at 119 (5/1/19 Report of Dr. Adler); see also 5/9/19 Successive 
3.851 at 6 (detailing additional collaboration and evaluations by Dr. Wesley Center and Dr. Faye Sultan; 5/1/19 Report 
of Faye Sultan (Att. D). 
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used as an aggravating circumstance to secure his death sentence. See Att. Bat 53, 59. 9 

5. Not only do multiple sources con-oborate the expert opinions that Mr. Dillbeck meets the 

clinical criteria for ND-PAE, 10 "there is no explanation other than ND-PAE that adequately explains 

his lifelongfunctioning." Att. Bat 56 (emphasis added). 

B. Determinations regarding exemption from execution under Atkins must be informed by 
the medical community, which now recognizes ND-PAE/F ASD as an "Intellectual 
Disabilitywequivalent" condition 

1. From a medical standpoint, ND-PAE is a disorder akin to intellectual disability 11 

6. Although Atldns generally pennits states to develop their own procedures for 

detemuning which capital defendants are catego1ically exempt from execution, 536 U.S. at 317, its 

progeny mandate that "in dete1111ining who qualifies[,]" states must take into account the "the medical 

community's opinions." Hall v. Florida, 572 U.S. 70 I, 710, 723 (2014). In other words, although the 

"legal detennination" is "distinct from a medical diagnosis .. .it is infonned by the medical community's 

diagnostic framework." Id. at 721. And, "the medical standards used to assess that disability constantly 

evolve as the scientific connnunity's understanding grows." Bourgeois v. Watson, 141 S. Ct. 507, 508-

09 (2020) (Sotomayor, J., dissenting from denial of certiorali) ( citing Moore v. Texas, 581 U.S. 1, 20-21 

(2017)). The riledical connnunity now recognizes that the unique cognitive, practical, and social 

impainnents inherent to ND-PAE are indistinguishable from those ofintellectual disability. 12 

7. In evaluating whether Mr. Dillbeck should be exempt from execution due to the profound 

effects of his ND-PAE, evolving medical principles and constitutional standards of decency do not 

support tethering such a detennination to a specific IQ score. Regarding the precise diagnosis of 

9 Due to page limit compliance, this claim portrays only the tip of the iceberg in terms of describing the clinical and 
practical effects of Mr. Dillbeck's condition. For a fuller recitation, see, e.g., Att. B; Att. D. 
10 See Att. B at 5, 56-57 (summarizing conoborating testing and documentation). 
11 See Greenspan, S., Novick Brown, N., & Edwards, W., Determining Disability Severity level for Fetal Alcohol 
Spectrum Disorder, EVALUATING FETAL ALCOHOL SPECTRUM DISORDERS IN THE FORENSIC CONTEXT, 255 (1st ed. 
2021) (Att. E). 
12 See generally Novick Brown, N. & Greenspan, S., Diminished Culpability in Fetal Alcohol Spectrum Disorders, 
2021 Behav. Sci. Law. 1 ("Att. N"). 
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intellectual disability, the Hall Court recognized the medical community's increasing disfavor of rigid 

IQ cutoffs, finding that such a practice "conflicts with the logic of Atldns and the Eighth Amendment." 

572 U.S. at 720-21. This holding is of particular relevance in Mr. Dillbeck's case, as clinicians and 

researchers have unambiguously found that the IQ scores of someone with ND-PAE do not reflect that 

individual's full range of deficits. Individuals with intellectual disability (but not 1\TD-P AE) have IQ 

scores which tend to accurately reflect their level of intellectual and adaptive functioning, whereas 

individuals with ND-PAE (but not intellectual disability) have IQ scores that do not accurately reflect 

their level ofintellectual and adaptive functioning. This means that IQ is a particularly inaccurate measure 

of intellectual functioning in individuals with ND-PAE. For example, someone with ND-PAE who has 

an IQ in the 80s may function adaptively as though their IQ is in the 60s or 70s. See 1/25/23 Declaration 

of Dr. Natalie Novick Brown ("Att. C") at 3. Thus, adaptive deficits in ND-PAE are actually more severe 

than in intellectual disability, where adaptive deficits are roughly on par with IQ. Att. N. 

8. In fact, full-scale IQ scores in general are considered "an outmoded concept" in the 

medical and scientific community. Att. Cat 4. The better approach, according to leading experts, is to 

shift away from numbers-based detem1inations and focus on clinical presentation-based 

conceptualizations where medical assessments and legal protections are based on an "Intellectual 

Disability equivalency" model. Id. at 2-5. This model refers to the implementation of services, supports, 

and protections for individuals who, due to specific conditions involving brain impaim1ent and adaptive 

deficits, clearly operate within the functional equivalence of an intellectual disability despite IQ scores 

outside the range for that particular diagnosis. Id. at 2-3. 13 Examples of ID-equivalent conditions

notwithstanding IQ score--include Down Syndrome, Fragile X Syndrome, and ND-PAE/F ASD. Id. at 

3. 

13 See also Greenspan, S., Novick Brown, N., & Edwards, W., FASD and the Concept of ''Intellectual Disability 
Equivalence", LA w AND ETHICS IN FETAL ALCOHOL SPECTRUM DISORDER (2016) ("Att. F") ( discussing model of 
intellectual disability equivalence). 
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2. In the capital legal context, individuals with ND-PAE are possessed of the same 
vulnerabilities as individuals with intellectual disability 

9. Mr. Dillbeck's ND-PAE exemplifies the legal and moral reasoning behind Atldns. 

Individuals with "disabilities in the areas of reasoning,judgment, and control of their impulses ... do not 

act with the level of moral culpability that characte1izes the most serious adult c1iminal conduct." 536 

U.S. at 306. ND-PAE causes widespread brain dysfunction that impairs executive functioning and 

impedes development of the requisite level of culpability to justify imposition of the death penalty. 14 

10. Like those with intellectual disability, individuals with ND-PAE typically have poor 

mem01y, misunderstand cause-and-effect, and have trouble interpreting concepts. 15 Co-occurring mental 

illness is present in 95% of people with ND-PAE. See Att. G (2014 handout). The hallmark cognitive 

and behavioral impainnents ofND-P AE cause those afflicted to make the same mistakes multiple times, 

which often leads to trouble with the law. Id. This is evidenced by the fact that over 60% of individuals 

with ND-PAE over the age of 12 have been charged with a crime, arid 35% have been incarcerated. Id 

(2012 handout). They are especially vulnerable to panicking during encounters with police, falsely 

confessing, and falsely claiming to understand their legal rights. Id. (2012, 2014 handouts). 

11. In capital cases with a defendant suffeling from ND-PAE, as with intellectual disability 

and other conditions requiring categorical exemption from execution, 

the risk "that the death penalty will be imposed in spite of factors which may call for a less severe 
penalty," ... is enhanced not only by the possibility of false confessions, but also by the lesser 
ability of [such defendants} to make a persuasive showing of mitigation in the face of 
prosecutorial evidence of one or more aggravating factors ... .[They} may be less able to give 
meaning/it! assistance to their counsel and are typically poor witnesses, and their demeanor may 
create an unwanw1ted lack of remorse for their crimes. 

Atldns, 536 U.S. at 320 (citing Lockett v. Ohio, 438 U.S. 586, 605 (1978)) (emphasis added). Indeed, as 

with other categ01ically-exempt conditions, the characteristics inherent to ND-PAE are often mistakenly 

14 This dysfunction is of a different origin, breadth, and impact than other non-ID-equivalent forms of brain damage. 
15 National Organization on Fetal Alcohol Syndrome, FASD: What the Justice System Should Know, 2014 and 2012 
("Att. G"). 
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viewed as aggravating, rather than mitigating. 16 This risk is apparent in Mr. Dillbeck's state court record, 

where---although defense counsel attempted to contextualize Mr. Dillbeck's condition to the extent 

possible under then-limited scientific understanding of fetal alcohol effects-the hial court in imposing 

death relied on misconceptions regarding ND-PAE: 

The existence of the condition known as fetal alcohol effect was established by the testimony; 
however, the impression given to the Court by those who testified about it· was that the 
conclusions reached by them were tenuous and made in the early stages of their research so that 
while the physical effects offetal alcohol syndrome are well documented, the extent of the mental 
effects or'the fetal alcohol effect can vaiy widely and sufficient testing has not been developed 
to document the degree of disability. The stated conclusion was that there is a lack of impul_se 
control, but the Court is not persuaded that this impacted the Defendant's actions to any 
substantial degree. 

(R. 3168-69). 17 

The most compelling evidence of mitigating circumstances is with regard to the fetal alcohol 
effect which resulted in Defendant's borderline nonnal intelligence level and Defendant's lack 
of impulse control. When Defendant's borderline nonnal intelligence level is considered with 
other evidence it simply becomes insignificant in the overall picture. The Defendant's ability to 
play chess, to accumulate 12 hours of college credits, to perfo1111 work so that a supervisor will 
desciibe him as "one of the best inmates I'd ever worked" and to formulate a plan for escape 
which took years to implement far outweigh any mitigating effect of his low intelligence level.· 

The claim of a lack of impulse control does not stand when considering Defendant's exemplary 
record of only two disciplinary reports in eleven years of incarceration, a large portion of which 
was spent in the most violent institution in the state corrections system. Surely, if Defendant had 

. any difficulty in conti·olling his impulses his prison record would be substantially different. 18 

Id. at 3172. But cf Moore, 581 U.S. at 16 ("Clinicians, however, caution against reliance on adaptive 

strengths developed 'in a controlled setting,' as a prison surely is.") ( quoting the Diagnostic and Statistical 

Manual of Mental Disorders ("DSM-5") at 38). 19 

16 See Roper v. Simmons, 543 U.S. 551, 573 (2005) (where, the Court found an unacceptable risk that aggravating 
facts of a crime would overpower mitigating arguments based on the defendant's juvenile status, and "[i]n some cases 
a defendant's youth may even be counted against him."); Atkins, 536 U.S. at 320-21 (" ... reliance on mental retardation 
as a mitigating factor can be a two-edged sword"). 
17 For convenience, the trial court's 1991 findings in support of a death sentence) is attached as "Att. H". 
18 Contrary to the trial court's finding, Mr. Dillbeck's ID-equivalent condition of ND-PAE is consistent with his 
minimal prison disciplinary history. See Atkins, 536 U.S. at 318 ("in group settings [intellectually disabled individuals] 
are followers rather than leaders."); Att. B at 42. 
19 The trial court's findings are also undercut by Dr. Novick Brown's 2019 findings: 
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C. Mr. Dillbeck timely raised this issue and is ultimately entitled to a merits determination 

1. Categorical exemption claims under the Eighth Amendment may not constitutionally 
be subject to waiver or procedural bar 

.12. "The Eighth Amendment prohibits certain punishments as a categorical matter." Hail, 

572 U.S. at 708. Categorical bans exist to protect both the individual as well as the interests of society. 

See, e;.g., Ford v. Wainwright, 477 U.S. 399, 409-10 (1986) (finding Eighth Amendment-based 

categorical exemption not only protects the death-exempt individual but also protects "the dignity of 

society itself from the barbarity of exacting mindless vengeance[.]"). 

13.. No state-law waiver provision can trump this constitutional prohibition, and death-

sentenced individuals "must have a fair opportunity to show that the Constitution prohibits their 

execution." Hall, 572 U.S. at 724. Just as it would be unconstitutional for the State to invoke the failure 

to timely raise an Eighth Amendment challenge as justification to execute individuals subject to other 

categorical exemptions or exclusions, see, e.g., Roper, 543 U.S. 551; Kennedy v. Louisiana, 554 U.S. 

407 (2008), so too would it be unconstitutional to execute an individual subject to an Atkins exernptioh 

on the grounds that he failed to raise his claim at the "approptiate" procedural time. See Sawyer v. Whitley, 

505 U.S. 333 (1992) (courts may hear otherwise-defaulted claims where petitioner can show "by clear 

and convincing evidence that, but for a constitutional error," he would not be eligible for the death 

penalty); Dretlce v. Haley, 541 U.S. 386, 393 (2004) (reiterating the principles articulated in Sa¾Jier); 

One more important aspect of Mr. Dillbeck's history is consistent with the impairments identified in his 
adaptive assessments: hi~ behavior tended to improve significantly in direct proportion to the amount of 
structure and guidance in his environment - a tendency that is commonly observed in FASD. For example, 
he generally was well-behaved in the Dillbecks' care, which likely was due in large part to the structure, 
guidance, and monitoring he received from the couple. His problematic behaviors at ages 13 and 14 occurred 
when he was outside their direct control and in the company of youths who were getting into trouble. His 
offense conduct at age 15 occmTed when he was left to his own devices with no structure and no one to 
oversee or guide his behavior. Within a secure and structured prison setting in his teens, he was able to 
obtain his GED and complete some college courses. After his conviction in 1991 and placement on death 
row, he was able to maintain a generally positive disciplinary history and more recently, he has been able to 
teach himself how to meditate, which reportedly has helped him to modulate his moods .. 

Att. B at 42 (emphasis added) (internal citations omitted). 
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McKay v. United States, 657 F.3d 1190, 1196 (11th Cir. 2011) ("[A] movant's procedural default is 

excused if he can show that he is actually innocent. .. in the capital sentencing context, of the sentence 

itself."). Because Mr. Dillbeck's disability renders him categorically exempt from execution, there is no 

applicable procedural or time bar, and merits review is appropriate. 

2. Mr. Dillbeck has been diligent in timely raising this claim 

14. Mr. Dillbeck has been diligent, and has raised the factual basis underlying this claim at 

each reasonable oppo1tunity throughout his legal proceedings. See, e.g., 5/9/19 Successive 3.851 Motion 

("Att. I"); 6/28/19 Motion Heming Transcript ("Att. J") at 8 (state postconviction counsel arguing that 

"Mr. Dill beck was so seriously affected in the womb [by prenatal alcohol exposure] that he has always 

functioned as a person with an intellectual disability, what we used to call mental retardation."20
); id. at 

10 ("the experts say ... that this is a new illness that could not have been known about at the time of trial"). 

15. Indeed, although ND-PAE was included as a proposed diagnosis in the "Conditions for 

Further Study" section of the 2013 version of the DSM-5, it was not until 2018/2019 that the ND-PAE 

criteria became "widely accepted by F ASD professionals in the forensic as well as the research and 

clinical fields." Att. Cat 2. There was no medical or scientific basis for raising the condition at all-much 

less as an ID-equivalent categ01ical exemption-prior to that time. 21 When sufficient basis to litigate the 

claim arose, Mr. Dillbeck filed promptly. 

16. Since his trial in 1991, subject to the extent that medical understanding regarding prenatal 

alcohol exposure had evolved at the relevant times, Mr. Dillbeck has been attempting to litigate the 

factual underpinnings and legal implications of his disability. Now that both scientific and constitutional 

20 No prior merits determination has been rendered regarding Mr. Dillbeck's assertion of intellectual disability 
equivalence related to ND-PAE. 
21 This Court's prior order denying Mr. Dillbeck's third successive motion related to ND-PAE, as well as the Florida 
Supreme Court's order affirming, seemingly relied on an assumption that ND-PAE became an official diagnosis once 
the DSM-5 was published in 2013, and that diligence required raising it by 2014 at the latest. See 1/30/20 Circuit 
Court Order Denying 3.851 ("Att. K") at 2-3; see also 9/3/20 FSC Order Affirming 3.851 Denial ("Att. L") at 4. These 
assumptions, and thus the resultant rulings, are undermined by Dr. Novick Brown's sworn statement. See Att. Cat 2. 
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p1inciples have reached a consensual tipping point, Mr. Dillbeck is entitled to holistic review of his 

categ01ical exemption claim with the benefit of that evolution. 

D. Conclusion 

17. The Eighth Amendment "must draw its meaning from the evolving standards of decency 

to mark the progress of a maturing society." Trap v. Dulles, 356 U.S. 86, 100 (1958). Given the evolving 

standards of our society, and the evolution of medical and scientific understanding related to Fetal 

Alcohol Spectrnm Disorders, this Court should find that the condition of Mr. Dillbeck's ND-PAE is 

equivalent to that of an intellectual disability. As a result of his lessened culpability, Mr. Dillbe_ck's 

execution would violate equal protection and result in cruel and unusual punislunent without legitimate 

retributive or dete1Tent effect. He is thus categorically exempt from execution and his death sentence 

must be pem1anently set aside. 

Claim 2: Newly discovered evidence establishes that Mr. Dillbeck was sentenced to death based on 
an invalid aggravating circumstance regarding his prior conviction, in violation of the Eighth and 
Fourteenth Amendments and/or because the newly discovered evidence materially diminishes the 
aggravated nature of Mr. Dillbeck's prior violent felony conviction while simultaneously 
bolstering mitigation, Mr. Dillbeck would probably receive a lesser sentence.22 

· L A central focus of the State's penalty phase case against Mr. Dillbeck related to his prior 

first-degree murder conviction in Lee County, Florida. See, e.g., R 2702 (arguing the prior felony 

aggravator should be given great weight because "[h]e pied guilty to premeditated murder because he 

committed premeditated murder."). 

2. However, newly discovered evidence unde1mines the State's case related to this 

aggravating circumstance. First, it establishes that the aggravator was invalid given that Mr. Dillbeck's 

22 Pursuant to Fla. R. Crim. P. 3.851 (e)(2)(C), the witnesses who could testify under oath in support of claim 2 are: 
(1) Dr: Barry Crown, 9990 S.W. 77th Avenue Suite 301, Miami, FL 33156, (305) 665-0771; (2) Dr. Jethro Toomer, 
15715 S. Dixie Highway, Suite 417, Miami, FL 33157, (305) 252-9086; (3) Robert Schienle, 1828 Linwood Street, 
Unit 5, San Diego, CA 92110, (650) 270-8721; ( 4) Carl Scott Krieg, 2710 S. Kenyon Drive, Indianapolis, IN 46203, 
(317) 724-5167; (5) Karen Haubert, 1431 Cass Rd, Maumee, OH 43537, (419) 350-9855; (6) Jon & (7) Carol Herbster, 
2521 Mohawk Trail, Maitland, FL 32751, (407) 923-4088; (8) Linda Rowe Kunz, 470 Retreat Road, Hillsville VA 
24343, (305) 801-2979; (8) Daniel Ashton, (9) Holly Ayers, and, (10) Jennifer Nepstad, 227 N Bronough St, Suite 
4200, Tallahasee, FL, 32301, (850) 942-8818. 
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capacity was diminished during the crime, he was insane at the time of the prior crime, and he was 

incompetent to stand trial when he pleaded guilty. Because Mr. Dillbeck was sentenced to death based 

on an invalid aggravating circumstance, his tights under the Eighth and Fourteenth Amendments were 

violated. See Johnson v. Mississippi, 486 U.S. 578 (1988). 

3. Second, the new evidence diminishes the aggravated nature of Mr. Dillbeck's ptior 

felony conviction, bolsters the weight of previously established mitigating factors, and establishes the 

existence of mitigating factors previously rejected by the trial comi. Because the newly discovered 

evidence materially changes the balance of aggravation and mitigation, Mr. Dillbeck would probably 

receive a sentence less than death at a new trial. 

A. The newly discovered evidence 

4. Mr. Dillbeck's capital jmy heard the State's version of his prior felony; namely, that in 

1979, fifteen-year-old Donald Dillbeck fled Indiana in a stolen car and ended up in Fort Myers Beach, 

Fl01ida. While sleeping in the car in a beachfront parking lot, he was awakened by a She1iffs deputy. 

After being asked to exit the vehicle, Mr. Dillbeck ran, but was tackled after about twenty feet. A struggle 

ensued, during which Mr. Dillbeck pulled the gun out of the deputy's holster and fired two fatal shots. 

He was arrested nearby the next morning (R. 2206-09). The jury heard that Mr. Dillbeck pleaded guilty 

to first-degree premeditated murder (R. 2187). 

5. Newly discovered evidence completely upends the version of events that the jmy heard. 

After committing an impulsive stabbing in Indiana, fifteen year old Donald fled to Florida. 23 He drove 

three days straight with almost no sleep. By that time, Donald had been supplied and used drugs, 

including amphetamines, for about three years. He had been taking speed at the time of the Indiana crime. 

See Att. 0 at 3-5. By the time he arrived in F01i Myers Beach, he was acting bizmTely. Robert Schienle 

23 Mr. Dillbeck was never convicted of a crime based on this incident. 
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provided new infonnation in 2023 shining a light on this behavior. See Att. Q. 24 Donald had an 

interaction with Schienle, prior to the shooting, that made Schienle feel very uneasy and that something 

was not right with Donald. Donald's behavior was abnom1al and he appeared paranoid. Donald looked 

disheveled, depressed, and homeless. Id. 

6. Donald's bizatTe behavior continued after the crime. The shooting occutTed sometime 

around midnight on April l 0, l 979. Although several witnesses had spotted him, instead of fleeing or 

hiding Donald repeatedly returned to the car and spent the night sitting nearby in the water. In the 

morning, he walked out of the water and was immediately arrested. Several witnesses-including Karen 

Haubett, and Jon and Carol Herbster-have confinned for the first time that they witnessed the bizatTe 

sight of Donald walking out of the ocean covered in seaweed. See Att. Q, S, T. This behavior was bizatTe 

enough that it stuck with the witnesses for 40 years. The new statements are consistent with Deputy Joe 

Thompson's 1979 statement, describing Donald as appearing "bewildered" when he was arrested. Att. 

V. 

7. Linda Kunz also provided a 2023 statement describing Donald's behavior, which was 

"like nothing [she] had seen before or since. To [her], his behavior did not seem to be related to either 

drugs or alcohol." Att. X. 25 Donald "looked like he had a break from reality. He didn't seem to know 

what was going on." Donald's arm was "limp like a noodle" and the gun was just swinging around. 

Donald was going around in circles and swaying back and f01th, before he finally walked into the ocean. 

Donald's behavior did not shike her as being "goal 01iented" and it appeared as though he could not 

focus. 

8. Carl Scott Kiieg, a childhood friend of Donald's from Indiana, fi.nther contextualized 

Donald's bizaiTe behavior and believed that he was on "pure adrenaline."26 Att. W. Donald always 

24 Schienle gave a statement to law enforcement in 1979 that included none of this information. See Att. R. 
25 In 1979, Kunz gave a statement to law enforcement saying that Donald was pacing hard and that he looked messed 
up. See Att. X, Y. But the interview contained no other new details from her 2023 statement. 
26 Krieg did not give a statement to law enforcement in the Lee County case. 

13 



339

"seemed different, like there was something mentally wrong with him." Id. Krieg was aware that Donald 

used amphetamines. As someone who knew Donald at the time, Krieg was shocked that he would shoot 

someone because Donald was not a fighter. Ktieg often saw Donald get beaten up at school. Donald 

would get punched repeatedly in the face until his face was bleeding, but he never said a word or tried to 

fight back. He just took it. He didn't know how to stick up for himself. 

9. In light of the new witness statements, the case was evaluated in 2023 by Dr. Barry 

Crown and Dr. Jethro Toomer. See Att. 0 (Crown Report) & P (Toomer Repo1t). As they note, Mr. 

Dillbeck was born brain-damaged to a severely mentally ill mother who drank 18-24 beers every day 

during her pregnancy and profoundly abused and neglected him for the first several years of his life. Att. 

0 at 2; Att. Pat 2-3. By age 13, Mr. Dillbeck was abusing amphetamines and marijuana. Att. 0 at 3. 

Additionally, Mr. Dill beck has been diagnosed with F ASD and a schizophrenic spectmm disorder. Id. 

He has long suffered from psychotic symptoms, including hallucinations and delusions. Id. 

10. In light of these longstanding symptoms and the newly discovered evidence, Dr. Crown 

and Dr. Toomer have each expressed grave concerns regarding Mr. Dillbeck's mental state at the time 

of the 1979 crime and at the time of his associated guilty plea. In particular, Dr. Crown has concluded 

that in light of numerous red flags-including: (l) Mr. Dillbeck's general lack of capacity in light of his 

age at the time of the crime, lifelong brain damage, and stmggles with mental illness; (2) the sudden flight 

from Indiana; (3) the lack of sleep for several preceding days; (4) his bizarre behavior before and after 

the shooting; and, (5) that Mr. Dillbeck's ttial attorney filed a suggestion of incompetency and suggestion 

of insanity during his first week of representing Mr. Dillbeck, meaning he apparently had reason to doubt 

Mr. Dillbeck's competency and sanity at that time-there is a "serious doubt that [Mr. Dillbeck] was 

able to understand the nature and quality of his actions or their consequences and there is a serious doubt 

that he was capable of distinguishing right from wrong at the time of the shooting." Att. 0 at 2-6. 

Likewise, in light of these red flags and the fact that Mr. Dillbeck was never examined for competency, 
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both Dr. Crown and Dr. Toomer have strong doubts that Mr. Dillbeck was competent when he pleaded 

guilty to premeditated first degree murder. Att. 0 at 4; Att. Pat 3. 

B. These newly discovered evidence claims are timely raised 

11. To obtain relief based on new evidence, Mr. Dillbeck must show that "the evidence must 

not have been known by the trial court, the party, or counsel at the time of trial, and it must appear that 

the defendant or defense counsel could not have known of it by the use of diligence." Walton v. State, 

246 So. 3d 246, 249 (Fla. 2018). A successive postconviction motion based on newly discovered 

evidence must be filed within one year of discove1y of the evidence. See Jimenez v. State, 997 So. 2d 

I 056, 1064 (Fla. 2008). 

12. Until undersigned counsel's 2023 investigation, no police repoti or witness statement 

ever disclosed Mr. Dill beck's biza1Te behavior-including sitting in water at the scene of the crime for 

several hours. 27 As a matter of law, a defendant, and his counsel, can presume that there is no material 

infonnation outside of investigative reports until a witness comes fo1ward disclosing more info1111ation 

that was not otherwise indicated in their prior statement. See Waterhouse v. State, 82 So. 3d 84, 101-04 

(Fla. 2012); Mungin v. State, 79 So. 3d 726, 737~38 (Fla. 2011). In both this case and the Lee County 

case, Mr. Dillbeck and the attorneys who have represented him relied on the investigative reports, which 

did not alert them to these bizane behaviors. Further, the findings by Dr. Crown and Dr. Toomer could 

not have been made until after discove1y of the 2023 statements, nor could they have been made before 

the relevant scientific and medical advances upon which they relied. This claim is timely. 

C. Mr. Dillbeck was prejudiced 

13. When a ptior conviction relied upon in capital sentencing is invalid, the State must prove 

it was hannless beyond a reasonable doubt. See Rivera v. Dugger, 629 So. 2d 105, 109 (Fla. 1993). To 

~7 Given that Mr. Dil1beck was an incompetent and insane fifteen year old, he could not have disclosed the behaviors 
to counsel. It was not until third party witnesses came forward that this claim became discoverable. 
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the extent that the pdor felony conviction has not yet been invalidated, 28 had the new evidence of Mr. 

Dillbeck's irnpainnents been presented at trial, less weight would have been applied to the aggravating 

circumstance of his prior violent felony. Taken together with the additional mitigating evidence of 

diminished capacity, insanity, and incompetency, it is likely that Mr. Dillbeck would have received a 

sentence less than death. See Marek v. State, 14 So. 3d 985, 990 (Fla. 2009); Cf Andrus v. Texas, 140 S. 

Ct. 1875, 1885 (2020) (innocence of prior conviction should have been presented in subsequent capital 

case even though the prior conviction was still valid); Rompilla v. Beard, 545 U.S. 374 (2005) ( counsel 

has duty to use evidence undercutting the aggravating nature of a ptior felony conviction). 

14. In light of the newly discovered evidence, it is clear that Mr. Dillbeck did not commit 

premeditated first-degree murder in the 1979 shooting. As the Florida Supreme Comt recognized in his 

capital case, that Mr. Dillbeck suffers from fetal brain damage means that he wouldhave a valid defense 

of diminished capacity. Dillbeck, 643 So. 2d at 1029; see also TE.B. v. State, 338 So. 3d 290, 293 (Fla. 

4th DCA 2022) (noting that although diminished capacity is generally not a defense, there is a narrow 

exception for "commonly understood conditions that are beyond one's control"). 29 As noted above, given 

that Mr. Dillbeck had minimal capacity in the best of times, in light of the newly discovered evidence of 

his bizarre behaviors and red flags, Dr. Crown and Dr. Toomer would be able to testify that the shooting 

occurred while Mr. Dillbeck suffered from diminished capacity. See Att. 0 at 2-5. 

15. Even if the new evidence did not 1ise to the level of diminished capacity, newly 

discovered evidence creates a strong doubt that Mr. Dillbeck committed premeditated murder. "Where 

the State's proof fails to exclude a reasonable hypothesis that the homicide occu1Ted other than by 

premeditated design, a verdict of first-degree murder cannot be sustained." Green v. State, 715 So. 2d 

940, 944 (Fla. 1998). Instead, in light of the newly discovered evidence, the prior conviction resembles, 

28 Mr. Dillbeck seeks a stay in order to pursue remedies to vacate his conviction as to the prior violent felony. 
29 The Florida Supreme Court found en-or in not allowing Mr. Dillbeck to present a diminished capacity defense at the 
capital trial but found it harmless because he was found guilty of felony murder. Id. In the 1979 case, Mr. Dillbeck 
was not convicted of felony murder, or even another felony. 
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at most, the kind of crime that has been found to be second degree murder or manslaughter. See, e.g., 

Coolen v. State, 696 So. 2d 738, 741-42 (Fla. 1997); Sandhaus v. State, 200 So. 3d 112, 116 (Fla. 5th 

DCA 2016); Poole v. State, 30 So. 3d 696, 699 (Fla. 2d DCA 2010). Firing in the general direction of 

the victim has frequently been found to be less than premeditated murder. Gibbs v. State, 904 So. 2d 432, 

435 (Fla. 4th DCA 2005) (collecting cases). 

16. Moreover, this evidence also establishes a clear doubt that Mr. Dill beck was sane at the 

time of the 1979 crime. "[A] defendant can be found not guilty by reason of insanity ifhe or she commits 

an unlawful act, but by reason of a mental infim1ity, disease, or defect is unable to understand the nature 

and quality of his or her act, or its consequences, or is incapable of distinguishing 1ight from wrong at the 

time of the incident." Patton v. State, 878 So. 2d 368, 375 (Fla. 2004). As noted above, Mr. Dill beck has 

already been found to have a mental disease or defect by the Florida Supreme Court. And, in light of the 

new evidence discovered and advances in science and medicine, Mr. Dillbeck can show that there is a 

"serious doubt that he was able to understand the nature and quality of his actions or their consequences 

and there is a serious doubt that he was capable of distinguishing right from wrong at the time of the 

shooting." Att. 0 at 5. 

17. Finally, the newly discovered evidence also casts strong doubt as to whethe~ Mr. 

Dillbeck was competent during his 1979 guilty plea, which was made only about 60 days after the crime. 

There is a two-prong test for detem1ining competency: (1) "whether" the defendant has "a rational as 

well as factual understanding of the proceedings against him" and (2) whether the defendant "has 

sufficient present ability to consult with his lawyer with a reasonable degree ofrational understanding." 

Dusky v. United States, 3 62 U.S. 402,402 (1960). As noted above, both Dr. Crown and Dr. Toomer have 

grave doubts as to Mr. Dill beck's competency at the time he pleaded guilty in the 1979 case. Att. 0 at 3-

5; Att. Pat 2-3. This is particularly important given the prosecution's reliance on the fact that Mr. Dill beck 

pleaded guilty to committing premeditated murder, going as far as admitting the plea colloquy into 
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evidence at the capital trial (R. 2191 ). 

18. Although the sentencing judge found other aggravating circumstances, the prior-felony 

aggravator was the predominate feature of the State's penalty-phase case. The State relied heavily upon 

both the existence of Mr. Dillbeck's prior conviction and the underlying facts. The newly discovered 

evidence has come to light establishing that Mr. DiUbeck-who was a mentally ill, brain damaged, 

schizotypal fifteen year old boy suffering from amphetamine withdrawal and brain damage-was 

suffering from diminished capacity, if not insanity, at the time of the crime and was not _competent when 

he pleaded guilty. Given that four jurors voted for life without this newly discovered evidence, the enor 

was not hannless beyond a reasonable doubt, paiiicularly because it was his only prior felony conviction. 

Even if the Comi does not find the aggravating circumstance invalid, because the newly discovered 

evidence both lessens the aggravation ai1d increases the mitigation in this case, Mr. Dillbeck would 

probably receive a less severe sentence at a new trial. Cf Porter v. McCoflum, 558 U.S. 30, 42 (2009) 

("Had the judge and jury been able to place Po1ter's life history on the mitigating side of the scale, and 

appropriately reduced the ballast on the aggravating side of the scale, there is clearly a reasonable 

probability that the jury-and sentencing judge-would have stmck a different balance[.]") (intemal 

quotation omitted). 

Claim 3: The 10 year delay between Mr. Dillbeck's clemency proceedings and the denial of 
clemency without any updated proceedings violated Mr. Dillbeck's rights under the Eighth and 
Fourteenth Amendments. 

1. After state and federal postconviction review ended in Mr. Dillbeck's case, his clemency 

process was initiated by Govemor Rick Scott in 2012. By the end of 2013, Mr. Dill beck submitted his 

presentation to the Florida Commission on Offender Review and a final clemency rep01i would have 

been generated as required by the rules on clemency, effectively marking the end of clemency 
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proceedings in this case. 30 In the intervening decade Mr. Dillbeck has never been given the opportunity 

to supplement or update his clemency presentation. During this time, there have been myriad advances 

in science, medicine, and the law, completely changing the question of whether a grant of mercy would 

be appropriate in this case. Despite this, the denial of clemency in this case was based on a clemency 

process that ended years ago. This violated Mr. Dillbeck's rights under the Eighth and Fourteenth 

Amendments. 

2. Mr. Dillbeck has the right to due process in his clemency proceeding under the 

Fourteenth Amendment. See Ohio Adult Parole Authority, et al. v. Woodard, 523 U.S. 272 ( 1998). As a 

majority of the Supreme Court recognized in Woodard, Mr. Dill beck has a continuing interest in his life 

until his death sentence is carried out. Id. at 288 (plurality) ("A prisoner under a death sentence remains 

a living person and consequently has an interest in his life"); id. at 291-92. Therefore, when the clemency 

process is rendered effectively meaningless, as it was here, Florida's death penalty scheme is rend~red 

constitutionally defective. In Woodard, the Supreme Comt gave two examples of clemency proceedings 

that would violate due process: "a scheme whereby a state official flipped a coin to detem1ine whether 

to grant clemency, or in a case where the State arbitrarily denied a prisoner any access to its clemency 

process." Id. at 289. 

3. Here, because Mr. Dillbeck's clemency proceeding occutTed nearly a decade before his 

death watTant was signed without any opp01tunity for Mr. Dillbeck to be heard or provide an updated 

clemency application, he was effectively arbih·arily denied access to the clemency process. "The heatt of 

executive clemency" is to allow the executive "to consider a wide range of factors not comprehended by 

earlier judicial proceedings and sentencing detem1inations." Id. at 280-81. As such, clemency is the "fail 

safe in our criminal justice system." Harbison v. Bell, 556 U.S. 180, 192 (2009). In order to fulfill the 

30 "The final report shall be forwarded to all members of the Clemency Board within 120 days of the commencement 
of the investigation, unless the time period is extended by the Governor." Fla. R. Exec. Clem. 15(D). 
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"failsafe" function, a condemned inmate must be able to present infom1ation that could fom1 the basis of 

a grant of mercy, such as life history, cognitive impaim1ents, or infonnation lessening the culpability of 

his crime. Harbison, 556 U.S. at 194; see also Matthews v. White, 807 FJd 756, 763 (6th Cir. 2015); 

Sanborn v. Parker, 2011 WL 6152849, at* 1 (W.D. Ky. Dec. 12, 2011 ). Conversely, a clemency decision 

base9 on a near decade-old clemency report necessarily cannot include infom1ation that has come to light 

since the report was made, effectively shutting Mr. Dillbeck out of the clemency process. 

4. The Supreme Court has repeatedly recognized the centralized importance clemency 

plays in capital cases. Harbison, 556 U.S. at 192; Herrera v. Collins, 506 U.S. 390, 411-12 (1993). Giv.en 

the stakes for a condemned defendant, clemency is a pa11icularly vital safeguard to prevent against a 

miscarriage of justice. See Mickey v. Davis, 2018 WL 3659298, at *4 (N.D. Cal. Aug. 2, 2018). To put 

Mr. Dillbeck to death after effectively shutting him out of the clemency process for almost ten years 

renders his sentence cruel and unusual under the Eighth Amendment given that the denial of clemency 
•. 

was arbitrarily based on a stale clemency repo1t. 

5. The effective denial of clemency in this case was damning for Mr. Dillbeck. Since his 

clemency proceedings ended, he has tried repeatedly to no avail to present claims in cou1t, only to be 

shutout by procedural bars at every tum. These claims were based on the kind of compelling infom1ation 

that clemency-the failsafe of the criminal justice system-is designed to receive. For example, the 

Florida Supreme Comt denied his newly discovered evidence claim based on brain damage (that could 

not be detected at the time of trial) and his diagnosis of ND-PAE (a diagnosis that did not exist at the 

time of trial) as untimely without considering prejudice. Dillbeck v. State, 304 So. 3d 286 (Fla. 2020); 

Additionally, other evidence, developed in conjunction with his successive claim, related to the severe 

trauma and violence Mr. Dillbeck experienced when he was incarcerated as a juvenile at Sumter 

Co1Tectional Institution and could have been provided to further support his request for clemency. 

Similarly, Mr. Dill beck was sentenced to death in this case based on a prior murder charge, to which he 
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pied guilty to avoid a death sentence when he was 15 years old. The Supreme Court has since recognized 

that juvenile offenders are far less culpable and that "mitigating qualities of youth" must be considered 

in sentencing them. Montgome,y v. Louisiana, 577 U.S. 190 (2016). The jury obviously could not have 

been aware of the advances in science and medicine that has resulted in the consensus that juveniles are 

inherently far less culpable when Mr. Dillbeck was sentenced to death based on that now sev~rely 

diminished aggravating factor. Mr. Dillbeck's death sentence was unconstitutional given that fourjurors 

voted to grant him mercy and spare his life. Dillbeck v. State, 234 So. 3d 558, 559 (Fla. 2018) (noting 

that four jurors voted to spare Mr. Dill beck's life but denying relief on non-retroactivity grounds) . 

. 6. In addition, other relevant evidence that did not exist in the past ten years or only recently 

came to light could have been presented in an updated clemency proceeding had Mr. Dillbeck been 

provided an opportunity to do so. For example, recently, as s~t forth in Claim 1, the science and 
' , ... 

underst~nding of ND-PAE has advanced to the point that the condition is considered the equivalent of 

intellectual disability and thus requiring the same constitutional protections. And, again, other evidence 

has srnfaced showing that Mr. Dillbeck was severely disturbed when he shot Deputy Lynn Hall when he 

was 15. See Claim 2. Finally, Mr. Dillbeck could have established thadie had not received a single 

disciplinary repo1i ~ince his 2012 clemency proceedings were initiated. None of this could have been 

considered during Mr. Dillbeck's clemency process because it did not yet exist or it had not yet come to 

light. This violates the Eighth and Fourteenth Amendments. 

Claim 4: Mr. Dillbeck's Execution after a Three-Decades Long Delay under Solitary Confinement 
Violates the Eighth Amendment. 

1. Mr. Dillbeck's scheduled execution would violate the Cruel and Unusual Punishments 

Clause of the Eighth Amendment because of the unconstitutional "superaddition," Bucklew v. Precythe, 

139 S. Ct. 1112, 1124 (2019), of three decades of unjustly harsh and prolonged solitary confinement, 

including a decade of languishing in such conditions with no legal or other impediment to the setting of 

an execution date. 
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2. Mr. Dillbeck was sentenced to death in 1991. Routine appellate and postconviction 

review ended twenty years later, upon the denial of federal habeas review. Dillbeck v. Tucker, 565 U.S. 

862 (2011) (denying certiorari). Governor Scott began clemency proceedings in 2012 and.clemency 

inquiries, by all appearance, ended after Mr. Dillbeck's early-2013 committee interview an.d 

psychological evaluation. There remained no legal or customary impediment to the setting of a warrant. 

To the contrary, in 2013 the Governor signed a legal directive that an execution date be set within thirty 

days of the certified completion of federal habeas review, absent a grant of clemency. See Fla. Stat. § 

922.052(2). Since then, Fl01ida has carried out 24 executions. 

3. During Mr. Dillbeck's first three decades on death row-up until last year's class-action 

settlement on confinement-he was housed "in solitary confinement under 'severely harsh long-tenn 

conditions."' See Davis et al. v. Inch, 3: l 7-cv-820, ECF No. 72 at 29 (M.D. Fla. 2019) (quoting 

allegations in denying motion to dismiss). Pursuant to FDC Rule 33-601.830(1 ), he was deprived '"basic 

human contact' in a confined space [to] 'languish alone in cramped, concrete, windowless cells, often 

for twenty-four hours a day, for years on end."' Id. at 4 (noting the plausible allegations about conditions). 

4. Mr. Dillbeck's sentence was augmented with prolonged solitary confinement .that of 

itself violates the original understanding of the Cruel and Unusual Punishments Clause. Professor John 

Stinneford, the scholar whose Eighth Amendment research the Supreme Court has embraced, explained 

that long-tern1 isolation is prototypical "unusual" punishment-unheard of at the Founding, attempted 

but quickly aborted in the following centuries, and resurrected only with Mr. Dillbeck's generation of 

p1isoners. Stinneford, Experimental Punishments, 95 NOTRE DAJvJE L. REV. 39, 65-66, 71-72 (2019); see 

Bue/dew, 139 S. Ct. at 1123. 

5. A punishment is "unusual" ifit has "long fallen out of use," Bucklew, 139 S. Ct. at 1123, 

or if it runs "contrary to longstanding usage or custom," Edmo v. Corizon, Inc., 949 F.3d 489,507 (9th 

Cir. 2020) (Bumatay, J., dissenting) (citing Stinneford, Original Meaning, supra, at 1770-71, 1814). 
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Under the original understanding "long-tenn" solitary confinement-and ce1tainly isolation as long as 

Mr. Dillbeck's-is a quintessentially "unusual" punishment: "[I]t never achieved universal reception" at 

any point, let alone "over a period of numerous generations," and had long been abandoned by the time 

Mr. Dillbeck was placed in solitary confinement. Stinneford, supra, Experimental Punishments at 45. 

6. Prolonged solitary confinement in the United States was "little known p1ior to the 

experiment in Walnut-Street Penitentiary, in Philadelphia, in 1787." In re Medley, 134 U.S. 160, 167-68 

(1890). No inmate at Walnut Street ever served anywhere close to a decade-let alone multiple 

decades-in solitary. Shapiro, Solitary C01ifinement in the Young Republic, 133 HARV. L. REV. 542, 567-

68 (2019) (noting concerns for those in solitary for sixteen months). After the Founding, only a few states 

attempted to impose long-tenn solitary confinement. Stinneford, Experimental Punishments, supra, at 

60-62. All but one gave up after a year or two because the effects were so grisly. Id.; see Medley, l 34 

U.S. at 168. This.is precisely the sort of "unusual" punishment the Founders had in mind when tlwy 

drafted the Eighth Amendment. Stinneford, Original Meaning, supra, at 1770-71. 

7. A punishment is "cruel" when it is "unjustly harsh," Stinneford, The Original Meaning 

of 'Cruel', 105 GEO. L.J. 441, 463-66 (2017). This can be shown when it "superadd[ s ]" "terror, pain, or 

disgrace" to an othe1wise-constitutional sentence. Bucklew, 139 S. Ct. at 1124. More than a century ago, 

the Supreme Comt found that four weeks of solitary confinement adds such pain, tenor, and disgrace to 

a death sentence. Medley, 134 U.S. at 170. As that Court chronicled, the Founding generation saw solitary 

cpnfinement as "an additional punishment of such a severe kind that it is spoken of ... as 'a further ten-or 

and peculiar mark of infamy' to be added to the punishment of death." Id. (discussing 25 George II, c. 

37); see also Davis v. Ayala, 576 U.S. 257, 287 (2015) (Kennedy, J., concurring) (noting the 

"recogni[tion] that, even for prisoners sentenced to death, solitary confinement bears a further terror and 
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peculiar mark of infamy.") 31 

8. Executing Mr. Dillbeck-even just after his first two decades of unconstitutional 

conditions, during n01111al capital review proceedings (1991-2011)-may be cruel and unusual 

punishment. See Lackey v. Texas, 514 U.S. 1045 (1995) (Stevens, J., respecting denial of ce1tiormi) 

(noting that a 17-year delay likely violated the Eighth Amendment, in accordance with evolving

standards precedent, because such an execution may be "totally without penological justification that it 

results in the gratuitous infliction of suffering")). The Supreme Court has declined to weigh in on the 

constitutionality of prolonged confinement before execution. See, e.g., Jordan v. Mississippi, 138 S. Ct. 
. . 

2567, 2568 (2018) (Breyer, J., dissenting). Lower cou1ts summarily reject such challenges, usually with 

superficial reasoning. See, e.g., Thompson v. Sec'y for Dep't of Corr., 517 F.3d 1279, 1283 (I Ith Cir. 

2008) (summarily noting an absence of favorable precedent and asse1ting an interest in "meticulous" 

enforcement of constitutional safeguards as a justification); Lambrix v. State, 217 So. 3d 977,988 (Fla. 

2017) (citing cases and stating that the prisoner is responsible for delay by pursuing legal remedies) . 

. . 9. These and other claims against pre-execution delay were deficient and are distinct from 

Mr. Dillbeck's claim. None appear have hied to examine the 01iginal public meaning of the Eighth 

Amendment-a doctrinal grounding the Supreme Court only recently endorsed in the 2019. Bucklew 

decision. 139 S. Ct. at 122 (relying on "the original and histo1ical understanding of the Eighth 

Amendment" to adopt the superaddition-of-punishment rule). 

10. Nor have the prior cases examined the inexplicable delay to which Mr. Dill beck had been 

subjected to: a decade of wan-ant eligibility under unconstitutional solitary confinement, when no new 

31 Prison administrators at the Founding confirmed the Medley Court's view of cruel superaddition. Those who created 
the first solitary confinement regime wrote that it "may very safely be assumed" "that the prospect of long solitary 
confinement ... would, to many minds, prove more terrible than even an execution"; see also Shapiro, supra, at 558-
59 (noting Duke of La Rochefoucauld regarding death as less cruel than "that most dreaded of all punishments, solitary 
confinement") (citing La Rochefoucauld-Liancourt, ON THE PRISONS OF PHILADELPHIA BY A EUROPEAN. 29-32 
(1796)); Louis P. Masur, RITES OF EXECUTION 82-83 (1989) (president of the Philadelphia Court of Quarter-Sessions 
described solitary confinement as a "greater evil than certain death"). 
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litigation could legally stall an execution wan-ant. See Fla. Stat. 922.052 (2013). 

11. Mr. Dillbeck's pursuit of postconviction 1ights does not waive this Eighth Amendment 

violation. Contra Thompson v. McNeil, 556 U.S. 1114 (2009) (Thomas, J., concuning) (arguing that 

seeking ofpostconviction review vitiates concerns about delay). First, a significantpait of the two-decade 

confinerµent during Mr. Dillbeck's pursuit of postconviction remedies (1991-2011) is flatly attlibutable 

to the State, not to him. "The complexity of the capital punishment system, combined with a lack of 

resources, often pushes the appeals process from a few years to a few decades." Leon, Bucklew v. 

Precythe's Return to the Original Meaning of "Unusual": Prohibiting Extensive Delays on Death 

Row, 68 CLEV. ST. L. REV. 485,507 (2020). Mr. Dillbeck's own case is exemplary of this, requiring 

delay due to the reorganization ofFl01ida's indigent defense system. See In re Amend. to Fla. Rules of 

Crim. Proc. 3.852, 700 So. 2d 680 (Fla. 1997). And after 2011 (upon completion of routine 

postconviction review) none of Mr. Dillbeck's legal eff01ts could impede an execution that would, as a 

matter oflaw or custom, prolong his solitaiy confinement. 32 

12. Mr. Dillbeck's needless, cruel, and wanton subjugation to prolonged solitary 

confinement violates the originally understood Cruel and Unusual Punishments clause. 33 It follows that 

the superaddition of such punishment to an ensuing execution is unconstitutional. Cf Medley, 134 U.S. 

at 170 ( emphasis added). 

CONCLUSION AND RELIEF SOUGHT 

Based on the foregoing, Mr. Dillbeck requests that an evidentiary heating be held; that his 

convictions and sentences be vacated; and any and all other relief the Court deems appropriate. 

32 State-court litigation after the end of federal habeas review is neither a legal nor a customary impediment to an 
execution date. Indeed, the Governor's prior two warrants were issued on inmates with such litigation actively ongoing 
(James Milton Dailey and Gary Ray Bowles). 
33 The Supreme Court is considering whether to grant ce1tiorari, supported by Professor Stinneford's original-public
meaning scholarship and amicus, as to whether prolonged solitary confinement violates the Cruel and Unusual 
Punishments Clause. See Hope v. Harris, No. 21-1065 (U.S. Jun. 8 & 9, 2022) (holding petition in abeyance in light 
of settlement negotiations ahead of the Court's certiorari conference). 
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CRUEL AND UNEQUAL PUNISHMENTS 

NITA A. FARAHANY• 

ABSTRACT 

This Article argues that Atkins v. Virginia and its progeny of 
categorical exemptions to the death penalty create a new and as of yet 
undiscovered interaction between the Eighth and the Fourteenth 
Amendments of the U.S. Constitution. When the United States Supreme 
Court adapted its proportionality analysis from categories of crime to 
categories of people, it abandoned intrqjurisdictional analysis, a de facto 
equality consideration under the Cruel and Unusual Punishments Clause. 
The Court, the legal academy, and commentators have failed to consider 
the remarkable equal protection implications of this doctrinal shifi. To see 
the point in practice, one need only consider two criminal defendants: the 
first was mentally retarded from birth; the second suffered a traumatic 
brain injury at the age of twenty-two; and both have identical cognitive, 
behavioral, and adaptive impairments. Under state statutes cited 
approvingly in Atkins and others enacted since, the first defendant cannot 
be executed, but the second one can. This seems wrong on its face, but to 
understand why, it is necessa,y to explore the interaction of the Eighth 
and Fourteenth Amendments. The doctrinal shift in Atkins has profoundly 
altered that interaction, putting the Cruel and Unusual Punishments 
Clause in tension with the Equal Protection Clause. This Article illustrates 
that conflict, and how legislative classlfications adopted pursuant to 
categorical exemptions under the Eighth Amendment may now be subject 
to Fourteenth Amendment scrutiny. 

* Assistant Professor of Law, Assistant Professor of Philosophy, Vanderbilt University. 
Dartmouth College, B.A., 1998; Duke University, J.D./M.A., 2004, Ph.D., 2006; Harvard University, 
J\.L.M., 2007. Thanks to Guyora Binder, James F. Blumstein, Lisa Schultz Bressman, Rebecca Brown, 
James E. Coleman, Jr., John C.P. Goldberg, Nancy J. King, Robert Mikos, Richard A Nagareda, 
Charles J. Ogletree, Jr., Nicholas Quinn Rosenkranz, and Suz.anna Sherry. Thanks also to the 
workshop participants at Amherst College's Law and Science series, the Duke Law School faculty, the 
Vanderbilt Law School faculty, and the Stanford Law School faculty, who provided comments on 
earlier drafls. Jonathan Hardin, Brandon Martin, !'eras Sadik, Byron Sarhangian, John Benjamin 
Schrader, and Leon Wolf'provided invaluable research assistance. 
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l>!TRODCCTIO>l 

On February 1, 1996, at the age of twenty-two, Gregory Brown 
suffered a traumatic brain injury/ damaging the right frontal lo be and 
temporal regions of his brain. 2 Less than three years later, Brown 
committed a double homicide.' On May 7, 2002, Brown received the death 
penalty for those crimes. 4 

On appeal, Brown argued that the execution of a man with a serious 
brain injury would constitute cruel and unusual punishment. 5 He relied 
upon Atkins v. Virginia,6 in which the Court held that executing people 
,vith mental retardation violates the Cruel and Unusual Punishments 

l. State v. Brown. 907 So. 2d L 32 (La. 2005). 
2. !d. 
3. !d. at 6. 
4. fd_ at 11. 
5. fd_ at 30. 
6. 536 t.:.S. 304 (2002). 
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Clause of the Eighth Amendment. Brown presented compelling expert 
evidence that his cognitive, behavioral, and adaptive functioning met the 
criteria identified by the Court. But the Louisiana Supreme Court rejected 
his claim. Mental retardation, the court explained, is a "disability 
characterized by significant limitations in both intellectual functioning and 
adaptive behavior as expressed in conceptual. social, and practical 
adaptive skills. The onset must occur before the age of eighteen years.''7 

Brown's injury occurred when he was twenty-two. 
The Court has invited just this sort of unequal and arbitrary result 

through its new Eighth Amendment jurisprudence. In Atkins, the Court 
applied an abbreviated fonn of its Eighth Amendment proportionality 
analysis with significant constitutional implications that have, as of yet, 
gone unnoticed. Before Atkins, successful Eighth Amendment 
proportionality analysis foe.used on the proportionality between crime and 
punishment The Court, for example, has found the death penalty to be 
disproportionate to the crime of adult rape,8 and the sentence of cadena 
temporaf to be disproportionate to the crime of false entry in 
bookkeeping. But the Court's new proportionality jurisprudence focuses 
on the proportionality between offenders' culpability and punishment. The 
Court in Atkins deemed the death penalty disproportionate to the 
culpability of the mentally retarded, the relevant class of offenders, 
irrespective of the crime they had committed. 1 0 

In the course of this momentous but unremarked shift, the Court 
abandoned an integral part of its earlier proportionality analysis. In earlier 
Eighth Amendment cases, the Court analyzed the constitutionality of a 
punishment for a particular crime, in part, by engaging in an 
intrajurisdictional analysis-comparing the punishment for similar crimes 
within the same jurisdiction. But when the Court shifted from punishment
to-crime proportionality to punishment-to-culpability proportionality, this 
previously essential step got lost in the analysis. In Atkins, the Court 
abandoned intrajurisdictional review and therefore failed to ask or answer 
whether similarly culpable individuals received the same or less harsh 
punishment when committing the same crime as the class of offenders at 
issue. 

7. Brnwn. 9117 So. 2d at 31 
8. Coker v. Georgia. 433 C.S. 584 (1977). 
9. The punishment or rnden" t~mporal included imprisonment lor at least twelve years and one 

tlay, in diains. while serving hartl lahor to the state. Weem, v. Unitetl States, 217 U.S. 349. 364 
(1910), 

10. Atkins,536L.S.at318-21. 
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This failure has grave implications for equality. Had the Court 
conducted an intrajurisdictional analysis it would have defined the class of 
offenders at issue, and those outside the class, but similar with respect to 
the legal purpose of the constitutional interest at issue. By failing to 
conduct an intrajurisdictional analysis, the Court instead ignored the 
contours of the class of individuals who should be considered legally 
mentally retarded. The result has been unequal and arbitrary legislative 
classifications of mental retardation, like the one applied in Brown's case 
by Louisiana, v.·"hich strip the Eighth Amendment of the equality the Court 
had previously ensured and may run afoul of the Equal Protection Clause 
of the Fourteenth Amendment. 

Other scholars have argued that Atkins should be extended to other 
categories or groups of individuals in future Eighth Amendment cases. 11 

But under current doctrine, these other groups have a far weaker Eighth 
Amendment claim. The Court has held that "cruel and unusual 
punishments" are defined by our "evolving standards of decency, " 12 which 
the Court has gleaned from national consensus against a particular 
punishment or against executing a particular class of offenders. 13 But 
while the Court found a national consensus about executing the medically 
defined mentally retarded, no such consensus exists for other medically 
identical conditions. Indeed, these other conditions have far less powerful 
interest groups and a much lower public profile, such that a national 
consensus against executing those individuals is unlikely to emerge. 

\'1.eanwhile, another scholar has argued that although the mentally ill 
lack an Eighth Amendment claim, they may nevertheless have an equal 

11. See, e.g, John H. Blume & Sheri Lynn Johnson. Killing 1/ie Non-Wilhni;: Atkins, the 
Volilirmal/y lncapaci/aled and I/ie Dealh Penally, 55 SC L. REV. 93 (21103) (arguing that there ought 
to be a categorical exception from the death penalty ror individuals with mental illness because mental 
disorders diminish culpability in a significant way): Timothy S. Hall, 11k11/a/ Srams and Criminal 
Cu/pabi/iry After Atkin,; v. Virginia, 29 U. DAYT01' L. REV. 355 (2004) (quc,tioning how execution of 
the mentally retarded can be _justified by reference to the nature of the mentally retarded defendant's 
cognitive impairment while applying a di !Te rent standard to a mentally i 11 defendant with functionally 
identical cognitive impairments): Laurie T. lzut,u, Applying Atkins v. Virginia 10 Capi!al 04endan1.1 
wilh Severe Menral Illness, 70 BROOK. l.. RFV. 995 (2005) (proposing a categorical exemption lrom 
capital punishment ror indi viduab with severe mental disorders because offenders with severe mental 
illnes,;c,, although not intellectually impaired, suffer from eogniti ve am! behavioral impairment, 
analogous to the deficiencies experienced by defendants with mental retardation found less culpable in 
Atkins). 

12. Trop v. Dulles. 356 L.S. 86. I Ol ( l 958) (plurality opinion). 
l 3. The national consensus is usually based on either a count of' state legislative enactments, 

together with jury opinions and sometimes public opinion polls. The C our( has sometimes, 
contrnver,ially, relied upon prnctice in foreign coumrie, for support as well. See generally cases am! 
discussion in Part L infra. 
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protection claim. 14 This analysis is also flawed. Under current equal 
protection doctrine, the distinction between the mentally retarded and 
mentally ill would receive only rational basis or perhaps an intermediate 
level of scrutiny because neither the mentally retarded nor the mentally ill 
have suspect class status, and the distinction between them would be 
analyzed accordingly. 15 Most legislative classifications easily satisfy this 
low level of constitutional review. 

Finally, all of these arguments fail to address the fundamental changes 
in the constitutional landscape created by Alkins itself. Atkins marked the 
first success in the Court's attempt to shift its proportionality inquiry from 
categories of crime to categories of people, resulting in legislative schemes 
that newly entitle some-and exclude others-from the safeguard against 
the imposition of death at the hands of the government. It is this shift that 
could implicate the Fourteenth Amendment-and, indeed, trigger 
heightened judicial review. 

In short, both the Court and the academy have failed to grasp the full 
implications of Atkins because they have failed to consider the potential 
collision course that the Court may have now created behveen the Cruel 
and Unusual Punishments Clause and the Equal Protection Clause. This 
Article illustrates this conflict and demonstrates how the Court's new 
Eighth Amendment jurisprudence could result in remarkable Fourteenth 
Amendment implications. Thus, this Article demonstrates why the Court's 
failure to define the substantive class of mental retardation in Atkins has 
led to legislative classifications of mental retardation that ensure unequal 
outcomes under the Eighth Amendment and could run afoul of the Equal 
Protection Clause of the Fourteenth Amendment. And how the dual failure 
of the Atkins Court-to apply faithfully its Eighth Amendment 
proportionality precedent, and to define the class it newly protected-may 
have invited these underinclusive legislative classifications. 

To see the point in practice, one need only consider two criminal 
defendants: the first was mentally retarded from birth; the second suffered 
a traumatic brain injury at the age of hventy-two; and both have identical 
cognitive, behavioral, and adaptive impairments. Lnder state statutes cited 
approvingly in Atkins and others enacted since, the first defendant cannot 
be executed, but the second one can. This seems inequitable on its face, 

14. See Christopher Slobogin, Whal Atkins Could Me"11for P~op/e Wirh Menral 11/ness, 33 l<.M. 
L. REV. 293 (2003) ( arguing that there is no rational basi, to distingui,h between the mentally ill and 
the mentally retarded, and the execution of the mentally ill should be banned via the Lq ual Protection 
Clause). 

15. See City of Cleburne v. Cleburne Living Ctr. Inc, 4 73 L.S. 432 ( 1985). 
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but to understand the implications in lmv, it is necessary to explore the 
interaction of the Eighth and Fourteenth Amendments. The doctrinal shift 
in Atkins has profoundly altered that interaction, inviting a new doctrinal 
discourse. 

Part I analyzes the Supreme Court's Eighth Amendment 
proportionality analysis from its inception in punishment-to-crime cases 
through its more recent punishment-to-culpability cases, revealing the 
abandonment of critical elements of earlier proportionality analysis. Part II 
reviev-is the legislative enactments promulgated and sustained in response 
to Atkins, and demonstrates how the Court's dual failure in Atkins resulted 
in the codification of medical diagnostic criteria rather than a more robust 
legal standard. Part III then details medical conditions with nearly 
identical clinical manifestations as the medically defined category 
"mentally retarded," that would also satisfy the criteria the Court identified 
as the key attributes relevant to their diminished culpability, but that are 
excluded from statutory definitions of mental retardation adopted pursuant 
to Atkins. By and large, courts reject Eighth Amendment claims by these 
defendants, relying on the safe harbor the Court created as support. The 
striking similarity between the conditions discussed in Part III and the 
medically defined category "mentally retarded'' make plain the 
arbitrariness of legislative classifications that turn on identifying a class of 
persons by medical diagnostic criteria. Finally, Part IV explains how the 
Court's abandonment of intrajurisdictional analysis invited these narrow 
legislative schemes, and put the Eighth Amendment on a collision course 
with the Equal Protection Clause of the Fourteenth Amendment. 
Legislative classifications of mental retardation may be newly subject to 
equality challenges as artificially or arbitrarily narrowing the class of 
individuals entitled to exercise the right to be free from execution. 16 The 
Court's abandonment of intrajurisdictional analysis enabled the adoption 
of legislative classifications based on medical diagnostic criteria. These 
schemes may now be subject to searching judicial review. 17 This could 

l 6. See Skinner v. Oklahoma ex rel. Williamson, 316 lJ S. 535, 54 l ( 1942) (striking down a 
statute authorizing the sterilization or some convicts because it arbitrarily classified persons as 
·'habitual offenders'' where a l'undamental right was at issue): JOH!\ 1:. '\OW.\K & RO"•\Lll D. 
Ron;t-:DA, Co,.srm;nu\'AL LAW 575 (4th c<l. 1991) C[T]hc Court ofkn employ, the strict scrutiny 
compelling interest test in reviewing legislation which limits fundamental constitutional rights .. 
Because equal protection pro bl ems involve classifications rather than the limitations of rights for all 
persons, the Court is sometimes called upon to exercise strict scrutiny of legislation hecause of 
dassifying traits employed hy the legislature rather than the nature of the right touched upon hy the 
legislative act."). 

11. See. e.g .• United States v. Carolcne Prod,. Co .• 304 t:.s. 144. 152 n.4 (1938) (explaining thut 
there may be u narrower presumption of com;titutionulity of lcgi,lation when it touches upon a 
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have profound implications for the legal definition of mental retardation in 
capital cases, and for the future direction of categorical exemptions to the 
death penalty. In no other area has the Court's seemingly progressive 
jurisprudence resulted in such disparate results. 

I. EIGHTH AMEl\DMEl\T A-:,,JAL YSIS 

Since Weems v. United States, 18 the United States Supreme Court has 
interpreted the Cruel and Unusual Punishments Clause of the Eighth 
Amendment in a "flexible and dynamic manner."19 In Weems, the Court 
focused its cruel and unusual punishments analysis on the proportion 
between the punishment and the offense. It thereby rejected the 
proposition that the clause applies only to the barbarous methods of 
punishment that were outlawed in the eighteenth century .20 In particular, 
the Court found the sentence of cadena tempora/21 for false entry in 
bookkeeping to be "cruel in its excess of imprisonment and that which 
accompanies and follows imprisonment[, and] unusual in its character.''n 

The Court based its decision on an inte1_-jurisdictional and an 
intrajurisdictional comparative analysis. First, the Court conducted an 
interj urisdictional analysis-by comparing the punishment-to-crime 
proportion in the Philippines, the jurisdiction in which the claim arose, to 

fundamental right protected by the Constitution): Walker v. True, 399 FJd 315,328 (4th Cir. 2005) 
(Gregory, J., concurring in part and dissenting in part) (arguing that the majority's application of 
rational ba,is review to Virginia·, scheme for determining mental retardation for execution was 
inappropriate because '"'when state laws impinge on personal right, protected in the Constirntion,' 
.,·tri('! scn1tiny-no( rational-basis review-is warranted. The Eighth Amendment's prohibition against 
the cruel and unusual pun i>hment cmbotl ied by the execution of the mentally retarded is surely a 
fundamental, pcr,onal con,timtional right.'" (citation, omitted)); see also Adamson v. California. 332 
L .S. 46, 84 ( l 94 7). overrnled. in part, an other i;rounds by Malloy v. Hogan. 3 78 L .S. 1 (1964 J 
(holding that the Supreme Court had held that freedom from. ··at the very lca,t, certain types of cruel 
and u,ual puni,hment·· was a fundamental right): Louisiana ex rel. Francis v. Re,webcr. 329 l:.s. 459. 
464 (1947) (holding that "[t]he cruelty against which the [Fighth Amendment] protects a convicted 
man is the cruelty inherent in the method of punishment'"); Stoutenburgh v. Frazier, :-,.;o, 946, 1900 WL 
129761. at *7 (D.C. Cir. Mar. 7, 1900) ("IT]here arc certain fundamental right,; of person and property, 
even in this District. that are beyond the power of Congress to disregard or violate. The rights secured 
to persons and property by the Fourth and Eighth Amendments to the Constitlltion arc among suGh 
rights.""). 

18. 217l.".S.349(1910). 
19. Gregg v. Georgia, 428 U.S. 153, 171 (1976) (plurality opinion). 
20. Weems, 217 U.S. at 368 ("'What cun,timtcs a cruel and unusual punishment ha, not been 

exactly decided. lt has been said that ordinarily the terms imply something inhuman and barbarous, 
torture and the like. The Court. however. I ha, I conceded the possibility ·that imprisonment in the 
State prison for a long term of years might he so di,proportionatc to the offcn,e as to Gon,titutc a Grncl 
and unusual punishment."') (citations omitted). 

21. See supru note 9. 
22. Weems, 217 U.S. at 377. 
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the same punishment-to-crime proportion in other jurisdictions. :\1:ore 
specifically, it compared the cadena temporal-to-false bookkeeping 
proportion from the Philippines to other punishment-to-false bookkeeping 
proportions in the U.S. Code.23 Next, it conducted an intrajurisdictional 
analysis-comparing the punishment-to-crime proportion in the 
Philippines to the punishment-to-crime proportions of similar and related 
crimes in the Philippines.24 It found that false bookkeeping ,vas treated 
considerably more harshly than other similar types of fraud in the 
Philippines. "And this contrast," the Court said, "shows more than 
different exercises of legislative judgment. It is greater than that. It 
condemns the sentence in this case as cruel and unusual.'"25 

The Court would expand the breadth of the Cruel and Unusual 
Punishments Clause more dramatically still, most notably in the 1958 
landmark case of Trop v. Dulles.26 The Trop plurality interpreted Weems 
to mean the Cruel and Unusual Punishments Clause is not static but 
"draw[s] its meaning from the evolving standards of decency that mark the 
progress of a maturing society."27 Although Trop focused on the 
unconstitutionality of a method of punishment----denationalization"8

-

rather than the proportionality of punishment, it holds a pivotal role in 
Eighth Amendment proportionality jurisprudence.29 

23. !d. at 3 80 (''There arc degrees of homicide that arc not pun i,hcd so severely. nor arc the 
following crimes: misprision o 1· treason. inciting rebellion. conspiracy to destroy the Government by 
force, recruiting ,oldicrs in the t:nitcd State, to fight again,! the United States, forgery of letter,; 
patent, forgery of bond,; and other in,trument,; for the purpose of defrauding the Cnited State,. 
robbery. larceny, and other crimes."). 

24. !d. at 3 81 ( "'[ T lhc h ighc,t punishment possible for a crime which may cause the loss of many 
thousand of do liars. and to prevent wh id1 the duty of the State should be as cager a, to prevent the 
perversion o 1· truth in a public document, is not greater than that which may be imposed for l'al si IYing a 
,inglc item of a public account."'). 

25. Id. 
26. 356 L.S. 86 ( 19581: see also Corey Rayburn Yung, ls Mili10ry Law Relevam to "'!,valving 

Standards ')(Decency" Emhndied in !he Eighlh Amendmen(', I 03 J\W [; L. REV. COLLO()l:Y 140. 
142 (21108) (noting that '"the Supreme Court altered the course of Eighth Amendment juri,prudcnGc 
when it held that punishment must comport with. 'the evolving standards or decency that mark the 
progres, of a maturing society.'"'). 

27. Trap, 356 C.S. at 101. 
28. The defendant a private in the United States Army, was charged with desertion. Id. at 87. As 

a result of his desertion, he lost his rights of citizenship. !d at 8 8-90. The Court found the punishment 
to he cruel in that it wa, '"more primitive than tort me," and "'offensive to cardinal prinGiplcs for wh iGh 
the Constitution stands." fd. at 101-02. The Court round the practice unusual because "civilized 
nations of the worltl arc in virtual unanimity that statelc,;sne,s is not to be imposed a, puni>hment for 
crime."' Id. at 102. The Court therefore rnndudcd that the Eighth Amendment prohibited 
denational iz,ation for the crime of desertion. Id. at l 03. 

2 9. !d at 99 ('"S incc wartime desertion is punishahlc hy death. there Gan be no argument that the 
penalty of dcnational ization i, excessive in relation to the gravity of the Grime."'). 
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This became evident shortly thereafter v.'hen the Court intertwined the 
Trop and Weems analyses into a single inquiry, in the case of Gregg v. 
Ceorgia. 30 In effect, the Court expanded the first part of its Trop approach 
to include proportionality/ 1 and hinged unusualness on a finding of 
objective evidence of contemporary standards. -12 Proportionality thereafter 
became a subset of an evolving standard of decency doctrine, rather than a 
stand-alone test. 

The Court applied this intertwined approach to the issue before it
whether the death penalty for the crime of murder was a per se violation of 
the Eighth Amendment.33 First, the Court analyzed the cruelty of the 
punishment by asking whether it comported with the "basic concept of 
human dignity at the core of the Amendment."34 And it newly articulated 
that the penological justifications for the punishment would inform the 
cruelty of a punishment. 35 Here, the retributive and deterrent rationales of 
the death penalty justified legislative decisions to employ it.·16 The Court 
also considered the unusualness of death as a punishment, looking to 
historical accounts of the use and acceptance of the death penalty in the 
United States, including discussions by the Framers of the Constitution 
and by the Court in past precedents."7 As part of this inquiry, the Court 
employed interjurisdictional and intrajurisdictional analyses to asses the 
punishment-to-crime proportionality, and found the proportion 
constitutionally perm iss ib le. ·18 Thro ugh an interj uri sd ictional analysis, the 
Court found an apparent societal endorsement for the death penalty, 
evinced by legislative enactments and jury decisions outside Georgia.39 

JO. 428 U.S. 153 (1976). See. e.g .• Stanfortl v. Kentucky, 492 t.:.S. 36L 379-80 (1989) C[Wle 
have never invalidated a punishment on [proportionality] alone. All of our cases condenming a 
punishment [as disproportionate] ... also found that the objective indicators of state laws or _jury 
determinations evidenced a societal conscn,us against that penalty In fact the two mcthodolog ies 
blend into one another, since 'proportionality' analysis its el r can only be conducted on the basis or the 
standards set by our own society: the only alternative. once again, would be our personal 
preference,;,"') ( citations omitted). 

31. for a punishment to comport with "the dignity of man," and thereby avoid being cruel, the 
Court said, it cannot be excessive. hop. 356 L.S. at JOO. And excessiveness requires that the 
punishment avoid '"the unnecessary and wanton infliction of pain," and '"not be grossly out of 
proportion to the severity or the crime.•· Gregg, 428 LS. at 173 (plurality opinion). 

32. Gregg, 428 U.S. at 175 t"[T]he constitutional test is intertwined with an assessment 01· 
contemporary standard,; and the legislative jutlgment \,dgh,; heavily in asc~rtaining ,uch standard,;,"). 

33. !d. at 176. 
34. !d. at 182 ( citing hop. 356 L .S. at l 00 ). 
35. !d. at 182-83. 
36. fd_ at 183-87. 
37. See id. a( 176-79. 
38. Id. at 187. 
3 9. !d. at 1 79-82. 
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And through its intrajurisdictional analysis, the Court agreed that the most 
extreme punishment was constitutionally pennissible for murder, the most 
extreme crime in that or any other jurisdiction.40 

The Court refined this intemvined analysis when it next addressed a 
punishment-to-crime challenge in Coker v. Georgia. 41 In Coker, a plurality 
of the Court announced a novel formulation of its Eighth Amendment 
punishment inquiry, but that formulation actually reflects a refinement of 
one aspect of the Gregg test The Court stated that the constitutionality of 
a punishment turns on whether that punishment (1) senselessly inflicts 
pain without a penological purpose; or (2) is "grossly out of proportion to 
the severity of the crime."42 And to avoid "Eighth Amendment judgments'' 
about the proportion of punishment to crime from being, or appearing to 
be, "merely the subjective views of individual Justices," the plurality 
stated that these judgments must be guided by objective factors. 4

.1 Relevant 
objective indicia include public attitudes concerning a sentence history and 
precedent, legislative attitudes, and jury attitudes reflected in their 

. d . . 44 sentencmg ec1s1ons. 
HO\v it applied this two-part objective/subjective analysis in Coker 

became the template for later capital punishment proportionality cases. 
First, the plurality conducted an "objective" interjurisdictional analysis
one guided by external trends rather than the Court's judgment-to inform 
the "country's present judgment concerning the acceptab ii ity of death as a 
penalty for rape of an adult woman.',45 It detailed the number of state 
legislatures that made rape a capital offense after Gregg.46 It also cited jury 
verdicts imposing the death penalty for adult rape, and found that nine out 
of ten juries chose not to impose death sentences in cases of adult rape.47 

The objective evidence supported a conclusion that contemporary society 
viewed the death penalty as disproportionate to adult rape. But, these 
objective indicators "do not wholly determine this controversy," claimed 
the Court, "for the Constitution contemplates that in the end our own 
judgment will be brought to bear on the question of the acceptability of the 
death penalty under the Eighth Amendment. "4

R 

40. fd_ at 187. 
41. 433 t.:.S. 584 (1977). 
42. !d. at 592 (plurality opinion). 
43. !d. 
44. !d. 
45. fd_ at 593. 
46. fd_ at 5 93-96. 
47. Id. at 596-97. 
48. !d. at 597. 
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The Court then engaged in a subjective inquiry-based on the 
independent judgment of the Justices-a bout the constitutionality of 
proportionality between the death penalty and adult rape. They based their 
subjective inquiry on (I) the comparative gravity of the offense between 
rape and other crimes subject to the death penalty,49 and (2) an 
intrajurisdictional analysis comparing the death penalty to rape proportion 
to other similar punishment-to-crime proportions in Georgia. 50 Based on 
its objective and subjective analysis, the Court struck down as 
unconstitutional the death sentence for adult rape. 51 

Rummel v. Estelle52 cast doubt on whether the Gregg/Coker approach 
(hereinafter the "Coker reformulation'') would succeed outside of the 
capital sentencing context By then it was clear that the Court disagreed 
over whether the Eighth Amendment included a proportionality principle. 
Rummel challenged Texas's authority to impose a sentence of life 
imprisonment, with the possibility of parole, for a third felony under the 
state recidivist statute sentencing scheme.'·1 In a 5--4 opinion for the 
majority, Chief Justice Rehnquist wrote that "[b]ecause a sentence of 
death differs in kind from any sentence of imprisonment, no matter how 
long, our decisions applying the prohibition of cruel and unusual 
punishments to capital cases are of limited assistance in deciding the 
constitutionality of the punishment meted out to Rummel."54 

49. Id. at 597-98 (""[ Rape I i, highly rcprehcn,;iblc .... Short of homicide, it is the 'ultimate 
violation of ,;elf.' It is also a v iolcnt crime .... Because it undermine, the community', ,cn,;e of 
security. there is public injury as well. Rape is without doubt deserving of serious punishment: but . 
it docs not compare with murder, which docs involve the unjustified taking of human life,.) (footnote 
omincd). 

50. 
IUlnder Georgia law, death may not be impo,cd for any capital offense, induding rape, 
unless the jury or _i udge finds one of the statutory aggravating circumstances and then elects 
to impose that sentence .... l·or the rapist to be executed in Georgia, it must therefore be 
found not only that he committed rape but also that one or more aggravating 
circumstances were present ... [l]n Georgia a person commits murder when he unlawfully 
and with malice aforethought . . causes the death or another human being. He also commits 
that crime when in the rnmmis,ion of a felony he rnu,;e, the death of another human being, 
irrespective of malice. But even where the killing is deliberate, it is not punishable by death 
absent proof of aggravating circumstances. 

!d. at 5 98---600. 
51 . fd_ at 600. 
52. 445 t.:.S. 263 (1980). 
53. Id. at 270-71. 
54. !d. at 272. The Court nevertheless engaged the substance of Rummel's claim, invoking the 

Coker reformulation for sllpport. First, the Court rejected Rummer, intcrjurisdictional analysis, which 
asserted a nationwide trend against mandatory life sentences toward lighter. discretionary sentences. 
!d. at 279---84. '\ext, it rejected Rummel's attempt to diminish the comparative gravity of his offense, 
both in ,ub,tance, and on the merits of the j utliciary engaging in ,uch an inquiry: 
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Just hvo years later, in Enmund v. Florida,55 the Court applied the 
Coker reformulation to find disproportionate the death penalty "for one 
who neither took life, attempted to take life, nor intended to take life."56 

The Court read the objective evidence as evincing societal condemnation 
of the death penalty for accomplice liability without intent to kill or 
recklessness. 57 Its subjective inquiry focused again on the comparative 
gravity of the offense and an abbreviated intraj uri sdictional analysis. 58 The 
Court recharacterized Enmund's conduct as a participant to robbery, rather 
than a robber and murderer, based on the record before it.59 ".\/ext. it 
compared the gravity of robbery to murder, since it had upheld the death 
penalty for murder in Gregg. 6° Finally, looking at other punishment-to-

Rummel points to certain characteristic, of his offenses that allegedly render them "'petty.'" l le 
cites, for example, the absence or violence in his crimes. But the presence or absence of' 
violence does not always affect the strength or society· s interest in deterring a particular 
crime or in punishing a particular niminal. . . Additionally, Rummel cites the ",mall"' 
amount of money taken in each of his crimes. llut to recognize that the State of Texas could 
have imprisoned Rummel for life if he had stolen $5,000, 550,000, or 5500,000, rather than 
the S 1211.75 that a jury convicted him of stealing. is virtually to concede that the lines to he 
drawn are indeed ·'subjective," and therefore properly within the province 01· legislatures, not 
courts. 

Id. at 275-76. Finally, the Court rejected both the merits and propriety of interjuri,dictional 
comparison in proportionality analysis: 

The dissent draws some ,upport for its hclief that Rummers sentence i, uncon,titutional by 
comparing it with punishments imposed by Texas for crimes other than those committed by 
Rummel. Other crimes, o 1· course, implicate other societal interests, making any such 
comparison inherently speculative. Embezzlement dealing in "hart!" t!rugs, and forgery, to 
name only three offenses. could be denominated "property related" offenses, and yet each can 
be viewed as an assault on a unique set of societal values as defined by the political 
proce,s. . The highly placed executive who cmhezzlcs huge sums from a ,talc saving, and 
loan association, causing many shareholders of limited means to lose substantial parts ol' their 
savings. has committed a crime very different li"om a man who takes a smaller amount or 
money from the same ,;av ings and loan at the point of a gun. Y ct rational people coult! 
disagree as to which criminal merits harsher punishment. By the same token. a State cannot 
be required to treat persons who have committed three "minor· offenses less severely than 
persons who have committed one or two '"more seriou,·, offenses. If nothing else. the three
time o !fonder' s conduct supports inferences about his ability to con form with social norms 
that are quite different from possible inl'erences about first- or second-time ofl'enders. 

Id. at 282 n.27. In the absence of objective evidence to the contrary, the majority held that Texas was 
entitled to make its own judgment as to how many years imprisonment was appropriate for a recidivist 
felon 1 ikc Rummel. Id. at 2 95. The dis,ent argued that proportionality analysis in capital and 
noncapital cases alike should be informed hy ··(i) the nature of the offcn,e; (ii) the sentence imposed 
for commission o 1· the same crime in other jurisdictions: and ( iii) the sentence imposed upon other 
criminals in the same jurisdiction." Id. at 2 95 ( citation, omitted). 

55. 458 t.: .S. 782 (1982). 
56. !d. at 787. 
57. !d. at 789-96. 
58. !d. at 797-80 l. 
59. !d. at 798. 
60. Al though the Court agreed ro bhery was a serious ofl'ense, it concluded that "' [ i] t does not 
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crime proportions in Florida, the Court found that Enmund, who acted 
without intent to kill, was punished as harshly as the robbers who intended 
to kill. 61 And this completed its analysis: the Court found the death penalty 
disproportionate to the crime or act of robbery absent the taking of human 
life. 62 

In Solem v. Helm, 63 the Court resurrected proportionality analysis 
outside of capital sentencing, applying a modified version of the Coker 
reformulation. Helm, who pleaded guilty to his seventh felony offense, 
challenged as cruel and unusual his sentence of life imprisonment without 
the possibility of parole under South Dakota's habitual offender scheme.64 

While at first blush it again seems the Court introduced a new Eighth 
Amendment proportionality approach, closer examination reveals overlap 
with the Coker reformulation: " [A] court's proportionality analysis under 
the Eighth Amendment should be guided by objective criteria, including 
(i) the gravity of the offense and the harshness of the penalty;"65 "the 
sentences imposed on other criminals in the same jurisdiction;"66 and "the 
sentences imposed for commission of the same crime in other 
jurisdictions."67 The second Solem factor is the same as the Coker 
reformulation objective prong; the first and third Solem factors restate the 

compare with murder. ... The murderer kills: the [robber l if no more than that, does not."' Id. at 797 
( citations omitted) 

61 Id. at 798 ('· [ lJ ]ndcr Florida law death was an authorized penalty bccau,c Enmund aided and 
abetted a robbery in the course or which murder was committed. It is fi.mdamental that 'causing; ham1 
intentionally mm;t be punished more ,cvcrdy than cau,;ing the same harm unintentionally.' Enmuml 
did not kill or intend to kill anti thus hi,; rnlpabiliry is plainly different from that of the robbers who 
killed: yet the State treated them alike and attributed to Lnmund the culpability oftlmse who killed the 
Kcr,cys.·· (citation, omitted)) 

62. Id. at 797 ("' I W ]c have the abiding conviction that the death penalty. which is ·un iquc in it, 
severity and irrevocability,' is an excessive penalty ror the robber who, as such, does not take human 
life.'" (citation,; omitted)). 

63. 463 t.: .S. 277 (1983). 
64. Id. at 283-84. 
65. Id. at 292. 
First we look to the gravity of the offense and the harshnc,s of the penalty In Enm und, for 
example, the Court examined the circumstances of' the defendant's crime in great detail. In 
Coker the Court rnnsitleretl the seriousnes,; of the nimc of rape, anti rnmparetl it to other 
crimes, such as murder. ln Robimon the emphasis was placed on the nature of the "crime." 
And in Weems, the Court's opinion commented in two separate places on the pettiness of the 
offense. Of course, a court mu,t con,idcr the severity of the penalty in dee id ing whether it i, 
d i,proportionatc. 

Id. at 2 90--91 ( dtation,; omittc<l ). 
66. Id. at 292; see also id. at 291 ('"Thus in Enmund the Court noted that all of the other felony 

murderers on death row in Florida were more culpable than the petitioner there. The Weems Court 
identified an impressive list of more serious crimes that were subject to less serious penalties.") 
( citations omitted) 

67. !d.at292. 
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subjective prong. The majority applied all three factors-and thus both 
Coker reformulation prongs-to conclude that Helm's sentence was 
unconstitutionally dis proportion ate. 68 

The scope of the Court's holding in Enmund came into question several 
years later in the case of Tison v. Arizona. 69 Like Enmund, the Tisons did 
not pull the trigger that led to the death of the victims in the case. But 
unlike Enmund, their participation was "anything but minor," and "they 
both subjectively appreciated that their acts were likely to result in the 
taking of innocent life."70 Thus, the Court newly addressed '\vhether the 
Eighth Amendment prohibit[ed] the death penalty in the intermediate case 
of the defendant whose participation is major and whose mental state is 
one of reckless indifference to the value of human life."71 

The majority conducted its traditional objective interjurisdictional 
analysis.72 But because this case presented facts quite similar to Enmund, 
the second part of its analysis, the subjective prong, proceeded differently. 
Instead of analyzing the gravity of the offense and conducting its 
intrajurisdictional analysis, the Court compared the relative culpability of 
this group of offenders to the group protected by Enmund.73 Thus, the 
Court ignored one part of the Coker reformulation----or two-thirds of the 
Solem factors-and simply asked and concluded in the affirmative 
whether this group satisfied "the Enmund culpability requirement."74 But 
the Court did not really focus on the offender's culpability rather than the 

68. 
The Constitlltion requires us to examine I lclm · s sentence to determine if it is proportionate to 

his crime. Applying o bjechve criteria, we 11nd that Helm has received the penultimate 
,cntence for relatively minor criminal conduct. I le has been treated more harshly than other 
criminals in the State who have committed more serious crimes. Ile has been treated more 
harshly than he would have been in any other jurisdiction, with the possible exception of a 
single State. We conclude that his sentence is signi ficamly disproportionate to his crime, and 
is therefore prohibited by the Eighth Amendment. 

fd_ at 303 
69. 481 t.:.S. 137 (1987). 
70. Id. at 152. 
71. !d. 
72. 
The largest number of States still fall into the two intcrmcd iate categoric, discussed in 
!:'nm 11nd . ... [But, the] substantial and recent legislative authorization orthe death penalty for 
the crime of felony murt!cr regardlc,s of the ab,cn~c of a finding of an intent to kill 
powerfully suggests that our society does not reject the death penalty as grossly excessive 
under these circumstances. 

!d. at 152-54. Ant!, apparent consensus in state, that substantial partiGipation in a violent felony unt!er 
circumstances likely to resuU in the loss of innocent human life may jush ry the death penalty even in 
the absence of the intent to kill. Id. at 154. 

73. Id. at 156-58. 
74. !d. at 158-59. 
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crime in question. As in all prior punishment-to-crime cases, the Court 
held that all persons who commit a particular crime or act-here, 
accomplice liability for felony murder, where the defendant has a 
substantial role or recklessly endangers the lives of others-are either 
constitutionally protected from or subject to a particular punishment. Thus, 
the Tison Court does not single out a category of people for special Eighth 
Amendment protection irrespective of the crime or act they have 
committed. 

The four-person dissent, joined by Justice Stevens, admonished the 
majority for failing to properly apply its earlier Eighth Amendment tests.75 

It criticized the majority's analysis as an "inadequate substitute for a 
proper proportionality analysis," finding unpersuasive the notion "that the 
punishment that was unconstitutional for Enmund is constitutional for the 
Tisons."76 The essence of an Eighth Amendment proportionality inquiry, 
the dissent claimed, requires that a court be guided by objective criteria, 
including: "(i) the gravity of the offense and the harshness of the penalty; 
(ii) the sentences imposed on other criminals in the same jurisdiction; and 
(iii) the sentences imposed for commission of the same crime in other 
jurisdictions."77 And "[b]y addressing at best only the first of these criteria, 
the Court has ignored most of the guidance this Court has developed for 
evaluating the proportionality of punishment."78 The dissent analyzed all 
three factors and concluded that the Tisons and Enmund were "similarly 
situated ... in every respect that mattered to the decision in Enmund."79 

Just one year later, Justice Stevens penned the plurality opinion in 
Thompson v. Oklahoma,80 which all but abandoned the same factors in 
deciding that the Cruel and Unusual Punishments Clause prohibits the 
execution of persons under sixteen years of age at the time of the offense. 
While the opinion did include an objective analysis, looking to state 
statutes, international law, and the behavior of juries,81 it adopted a new 
subjective inquiry. Justice Stevens relied on a modified form of 
comparative gravity, and dropped the comparative intrajurisdictional 
analysis in favor of the Gregg inquiry into the penological justifications 

75. !d. at 168 (Brennan, J ., dissenting). 
76. Id. at 179. 
77. !d. at 179-80 (quoting Solem v. Helm. 463 L.S. 277,292 (1983)). 
78. !d. at 180. 
79. !d. at 182. 
80. 487 LS. 815 t 1988). 
81. !d. at 823-H 
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for the punishment.8
" He thereby ignored over a decade of Eighth 

Amendment development that he, himself, had shaped. 
His analysis was reminiscent of the analysis in Enmund, which raised 

the proportion between the punishment and the culpability of the class of 
offenders, but with a new twist. In Enmund, the culpability informed the 
gravity of the offense of accomplice liability without intent to kill, and the 
proportion was thus between punishment and act. The Thompson analysis 
focused on the proportionality of the punishment-to-culpahility of the class 
of offenders, irrespective of the act or crime they had committed. 

The comparative gravity analysis in Thompson, therefore, compared 
the generalized culpability of those within the group----defendants under 
sixteen years of age-to the culpability of those outside the group
defendants over sixteen. 83 And Justice Stevens concluded that the 
comparative culpability of those within the group was less than those 
outside. 84 But Justice Stevens did not compare the punishment-to
culpability proportion for those under sixteen to the proportion for similar 
groups within the same jurisdictions. For example, the opinion did not 
engage in a comparison behveen those under sixteen years of 
chronological age with those who have the emotional, mental, and 
cognitive capacity of that same group but a different chronological age 
(e.g., mentally retarded people). The opinion instead relied upon the 
penological justifications for the death penalty-retribution and 
deterrence-and found them lacking when measured against the 
culpability of juveniles. 85 

Had Justice Stevens commanded a majority, Thompson would have 
eclipsed Atkins as the first case recognizing punishment-to-culpability as 
disproportionate. The rationale ultimately failed to command a majority 
vote; Justice O'Connor concurred in the judgment only, deciding the case 

82. !d. at 836-38 (Giting (ircgg v. Georgia. 428 \JS l 53, 183 ( 1976)). 
83. !d. at 833 (asking '"whether the juvenile's culpahility should he measured hy the same 

standard as that o 1· the aduU"). 
84. 
··But youth is more than a chronological fact. It is a time anti contlition of I ifo when a person 
may be most susceptible to inl1uence and to psychological damage .... " [T]he Court has 
already endorsed the proposition that less culpability should anach to a crime committed by a 
juvenile than to a comparable crime committed by an adult. The basis ror this conclusion is 
too obvious to require extended explanation. Inexperience, less education, and less 
intd I igencc make the teenager !cs, able tu evaluate the consequence,; of his or her contluct 
while at the same time he or she is much more apt to be motivated by mere emotion or peer 
pressure than is an adult. 

!d. at 834-35. 
85. fd_ at 836-38. 
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on much narrO\ver grounds. 86 Yet Stevens's approach would prove to have 
lasting effects. 

The next year, Justice Scalia employed Stevens's Thompson 
reformulation in his majority opinion addressing the constitutionality of 
applying the death penalty to those under eighteen years of age. 
Emphasizing the language from earlier cases, Justice Scalia cautioned that 
the Eighth Amendment "should be informed by objective factors to the 
maximum possible extent.'"87 First among those objective indicia, he 
found, are statutes passed by state legislatures. 88 And the objective indicia 
in this case led the Court to conclude that no settled societal consensus 
existed against executing sixteen- and seventeen-year-old offenders. 89 In 
the absence of such objective evidence of unusualness. Justice Scalia 
found, the punishment could not be found to be both cruel and unusual, as 
required by the Eighth Amendment. 90 

86. !d. at 849, 857-58 (holding that in the peculiar cireum,tanGes of a lcgislatme failing to set a 
minimum age for execution either without realizing its ulhmate effect or without giving the question 
serious thought, the State could not execute people under the age or sixteen under the Eighth 
Amendment). 

87. Stanford v. 1'.entucky, 492 U.S. 361, 369 (1989) (quoting Coker v. Georgia, 433 L.S. 584, 
592 (1977)), 

88. !d. at 3 711. 
89. fd_ at 370-73. 
90. !d. at 378. Justice Scalia's appropriation or the n,ompson relomndation to defeat a similar 

claim ,;ignalcd the growing divide on the Court in Eight Amendment proportionality cases. By 1991, it 
became clear that a successful proportionality claim outside the capital sentencing context would be 
rare. In f !arme/in v. Jhchii;an, 50 l L .S. 957 ( 1991 ), a divided Court rejected the defendant's claim 
that his ,entencc of I ifo imprisonment without parole was disproportionate to the crime of possess ion 
or more than 650 grams or cocaine. The Court, however, could not agree on why his proportionality 
argument failed. See Ewing v. California, 538 LS. l L 23 (2003). Jn !!(lrmdin, Justice Scalia wrote 
that proportionality was an aspect of tleath penalty j urisprutlcncc. and nut genernl sentences. See 
Harmelin. 501 U.S. at 985-96. But he coultl only cummantl a majority for the part of hi,; opinion that 
articulated the Court's individualized sentencing doctrine did not apply outside of the capital context. 
!d. at 995-96. 

Justice Kennelly, in his concurrence joined by JustiGes O'Connor and Souter. distilled four 
common principles from the Court's proportionality cases, implicitly rejecting the 
Gregg/Coker/Thompson approaches outsitlc of capital sentencing. Id. at 998-1000 (Kennelly, L 
conrnrring). After examining these four factors. the concurrence rejected l!armelin 's claim. Id. at 
1009. 

Justice White, joined hy Ju,ticcs Blacknrnn and Steven, in dis,ent, atlnmn i,hed hoth approaches. 
The di,sent criticized Justice Scalia for seeking "'to tlcliver a swift death sentcnGe to Solem," and 
Justice Kennedy ror "eviscerat[ing] it, leaving only an empty shell.'' fd. at 1018 (White, J., dissenting). 
Instead, "the use ofan intrnjurisdictional anti interjurisdictional comparison of pun ishmcnts and crimes 
has long been an integral part of our Eighth Amendment jurisprudence." Id. at 1019. Amt by 
abandoning the second and third factors of the Solem test, Justice Kennedy made "any attempt at an 
objective proportionality analysis futile" !d at 1020. Any court to attempt such an as,e,sment "'woultl 
have no hasis for its tletermination that a ,entence wa,-or was not--disproportionatc, other than the 
·subjective views o 1· individuals liudges],' which is the very sort o 1· analysis our Fighth Amendment 
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This past term, the Court quelled any speculation about whether its 
abbreviated analysis would reach beyond its punishment-to-culpability 
cases. In its most recent punishment-to-crime case, Kennedy v, 
Louisiana,91 the Court extended the Thompson (and Atkins) approach to 
find unconstitutional the death penalty for child rape, based on an 
objective interj urisd i ct ion al analysis, 92 fo 110\ved by a subjective analysis 
focusing on the penological justifications for the proportion.93 '.'Jo vestige 
of its once robust intrajurisdictional analysis could be found. And in its 
statement denying rehearing, the Court ventured even further, laying the 
groundwork for future equal protection challenges. 94 

II. Ano . .\S V, VIRGlVIA 

A. The Court's Opinion 

In Atkins, the Supreme Court granted certiorari to address whether the 
Cruel and Unusual Punishments Clause,95 prohibits the execution of the 
mentally retarded. Justice Stevens delivered the majority opinion for the 
Court.96 He began by reviewing the prior Eighth Amendment 
proportionality jurisprudence, and determined that the Thompson 
reformulation v.'as controlling.97 

The analysis began with a review of societal perception of mental 
retardation, the objective prong of the analysis. Eighteen states had 
adopted legislation specifically exempting the mentally retarded from 
execution.98 Legislative enactments, together with public opinion polls and 
other survey data, enabled the majority to conclude that a national 
consensus had developed against executing the mentally retarded.99 The 

jurispn1dence has shunned." Id. at 1020 (internal citations omitted). The dissent then applied the three 
factor, am! found that the defendant's puni>hment was disproportionate to hi,; crime. Id. at 1021-27. 

91. 128 S. Ct. 2641 (2008). 
92. Id. at 2650-58. 
93. Id. at 2658-64. 
94. See in/i-a Part IV: On Petition for Rehearing at 3-4, Kennedy v. Loui,iana. 128 S Ct. 2641 

(2008) ('\o. 07-343 ), avai/abl~ r,t http :1/www.supremecourtus. g;ov/opinions/07relatingtoorders. html. 
("Thi,; case, too, involve, the application of the Eighth J\mcndmcm to civilian law; anti so we need not 
decide whl'lhcr certain considerations might justif)· difference, in the application of the Cruel anti 
Lnusual Punishments Clause to military cases ... ")_ 

95. "'Excessive bail shall not be required, nor excessive fines imposed, nor Grncl and unu,ual 
punishments inflicted." \JS. Co-.sT. amend. VIII 

96. Atkins v. Virginia, 536 U.S. 304 (2002). 
97. Id. at 311-13. 
98. Id. at 314-16. 
99. See id. at 316 n.21. 
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Court posited that this national consensus reflected a belief that the 
behavioral characteristics of the mentally retarded diminished their mental 
and moral culpability, and thereby made the ultimate punishment of death 
dis proportionate, irrespective of the crime committed. It stated: 

:\1:entally retarded persons frequently know the difference between 
right and ,vrong and are competent to stand trial. Because of their 
impairments, however, by definition they have diminished 
capacities to understand and process information, to communicate, 
to abstract from mistakes and learn from experience, to engage in 
logical reasoning, to control impulses, and to understand the 
reactions of others. There is no evidence that they are more likely to 
engage in criminal conduct than others, but there is abundant 
evidence that they often act on impulse rather than pursuant to a 
premeditated plan, and that in group settings they are followers 
rather than leaders. Their deficiencies do not warrant an exemption 
from criminal sanctions, but they do diminish their personal 
culpability. 100 

Turning to the subjective, the second prong of the Thompson 
reformulation, the Court brought its "independent ju dgrnent to bear" to 
determine whether the objective evidence comported with the Court's 
intuitions about the cruelty of executing the mentally retarded. 1111 But the 
Court invoked a weaker form of comparative gravity analysis than in the 
past, and codified the Thompson to eliminate intrajurisdictional 
comparison. 

First, it stated that the mentally retarded have diminished personal 
culpability, but did not specify diminished as compared to whom. 1112 The 
intended comparison may have been to all others who could be subject to 
capital punishment, but Part III of this Article reveals the unlikelihood that 
the Court engaged in such explicit comparisons. Next, despite the strong 
admonitions in earlier cases, Stevens abandoned intrajurisdictional 
analysis altogether. He made no attempt to compare the punishment-to
culpability proportion of the mentally retarded in Virginia to other 
similarly situated criminal defendants in Virginia. 10

·
1 The exercise wo u Id 

100. !d. at 318. 
101. !d. at 313, 3 l 8-21. 
102. !d. at 3 17-18 ("'Their deficiencies do not warrant an exemption from criminal ,anctions. hut 

they do diminish their personal culpahi lily.''). 
103. For e~ample, persons who have the mental age or a minor, as argued in Penry v. !.ynmigh, 

492 t.: .S. 302 (1989). 
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no doubt have been a difficult one, since the Court did not explain what 
constituted mental retardation. 

Despite its refusal to define the class, the Court did make a subjective 
determination on whether executing the mentally retarded ,vould advance 
the punitive goals of the death pen a 1 ty-retri bution and deterrence. 104 If 
not, it explained, executing the mentally retarded constituted a purposeless 
imposition of pain and suffering. 105 To address this inquiry, the majority 
largely relied upon cognitive and behavioral impairments of its conception 
of the mentally retarded-such as the capacity to act rationally and to take 
moral consequences into account-and found that diminished capacity 
affects individual culpability for purposes of punishment by death. 106 

The majority analogized that because retribution requires 
proportionality, the diminished culpability of the mentally retarded cou Id 
not rise to the level sufficient for execution. 107 Even if the mentally 
retarded could understand the ,vrongfulness of their conduct, because they 
lack the capacity to appreciate the consequences of their actions, or the 
ability to act on this knowledge, execution would be a disproportionate 
punishment under the goal of retribution. 1 

OR 

The Court finally addressed whether executing the mentally retarded 
would advance the goal of deterrence. 109 It found that the diminished 
capacity of the mentally retarded to calculate and to premeditate their 
actions undermines any deterrent effect of the death penalty upon them. 110 

:\1:oreover, diminished cognitive capacity renders the mentally retarded 
less able to assist in their defense, and impacts their demeanor such that 
jurors could be misled to impose a harsher sentence than deserved. 1 n The 
mentally retarded are also more likely to waive their rights without 
understanding the concept of "rights," or the implications of voluntarily 
giving up those rights. 112 Th is ignorance is compounded by a susceptibility 
to an atmosphere of threats or coercion, where a desire to please and 
escape the situation makes an abuse of rights and false confessions even 
more I ikely. 113 These factors, in combination, made the Court unable to 

104. A/Aim, 536 L.S. at 319-20. 
105. !d. at319. 
106. !d. a\319-20. 
107. Id. ut J 19 (citing Gr~gg v. (korgiu. 428 t:.s. 153 (1976); Godfrey v. (korgia. 446 t:.s. 420, 

433 (1980)), 
108. !d. 
109. !d. at 319-20 
1 111. !d at 3211. 
11 I . !d. at 320-21. 
112. Seeid. 
113. Seeid. 
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distill a constitutional rationale for executing the mentally retarded. 114 And 
so, commanding a majority for the first time, a category of people could 
not be sentenced to death without questioning how other similar groups 
,vere being punished. 

B. Defining Mental Retardation 

While the Court offered powerful rationale for protecting the mentally 
retarded, it declined to provide a substantive definition of the class. 
Instead, the Court demurred: "[a]s was our approach in Ford v. 
Wainwright, with regard to insanity, 'we leave to the State[s] the task of 
developing appropriate ways to enforce the constitutional restriction upon 
[their] execution of sentences.''' 115 

For the Court to find that the right to be free from cruel and unusual 
punishments applies differently to the mentally retarded, and then leave to 
the states the task of defining that group, may be alarming. And yet the 
Court's decision to avoid defining the class in Atkins should come as no 
surprise: the Court took exactly the same approach in Ford v. Wainwright 
when it constitutionalized the common-law practice of exempting the 
insane from the imposition of the death penalty, imposing procedural 
safeguards ,vithout venturing a substantive definition of insanity in its 
opinion. 116 In Ford, Justice Powel 1 highlighted the conflict in recognizing 
a new substantive constitutional right v-,"hile failing to define it in his 
concurring opinion. 117 As such, he ventured a substantive definition of 
insanity. 118 Lacking any other guidance by the majority, nearly every state 
legislature or state court since Ford either maintained or adopted an 
interpretation of insanity for the purpose of execution similar to that 
offered by Justice Powe 11. 119 

The response by state legislature and courts to Ford should have 
guided the Court against taking the same course. 120 Indeed, the Court's 

114. !d. at 319-21. 
115. !d. at 317 (Gitation, omitted). 
116. 477 l:.S. 399 ( l 986). 

117. !d. at 418-19 (Powell, J., concurring) (noting that the majority opinion did not address the 
con,titutional meaning of in,anity in the context of niminal cxecutiom;, am! turning to common-law 
principle,; and the modem practice,; oh tare legislature,; to provide that meaning). 

118. !d. at 422 ("Accordingly, I would hold that the Lighth Amendment forbids the execution only 
of those who arc unaware ofthc punishment they arc ahout to suffer and why they arc to suffor it-'). 

1 l 9. See statutes cited infra note 120 
120. Responses to the Vi,rd opinion on the state level have varied widely. In the wake or that 

opinion, four state,; maintained a general prohibition on exernting the i11,;anc, see. e.g .. CO\S, GE,._ 
STAT. § 54-101 (2001 ): one state maintained a ,tamlard substantially similar to Ju,ti~c Powcll 's, see 
l·L/1. STAI. A\\_ § 922.07 (West 2001): and eight states maintained a standard that was substantially 
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2007 decision in Pane/ti v. Quartermain 1n simply underscores that failing 
to provide a substantive definition for the class in the first instance 
ultimately requires that the Court later address the disparity. In Panetti, the 
Court partially came to terms with the Ford Court's failure and "cobble[d] 
together"122 a new definition of insanity, as it should have done years 
before. Moreover, by imposing procedural safeguards for the mentally 
retarded without a corresponding substantive definition, the Court creates 
a perverse incentive for states to define the class too narrowly.rn In 
response to nev•i Supreme Court rulings. state legislatures and courts 
largely seek to avoid being overturned on appeaL 124 This objective is most 
easily achieved by creating substantive standards that are easily met and 
align well \Vith the Court's earlier ruling. 

>lonetheless, the Court in Atkins left to the states the ultimate burden of 
defining the mentally retarded entitled to this unique Eighth Amendment 
protection. 125 The Court delegated this responsibility, even though the 
legal concept of mental retardation is not self-defining. But it did drop 
clues about the contours of the class in its analysis: 

(1) Characteristics of the Mentally Retarded: The Court noted that 

clinical definitions of mental retardation require not only 
subaverage intellectual functioning, but also significant limitations 
in ... self care, ... self direction[,] ... diminished capacities to 
understand and process information, to communicate, to abstract 
from mistakes and learn from experience, to engage in logical 
reasoning, to control impulses, and to understand the reactions of 
others .... [T]here is abundant evidence that they often act on 

similar to Justice Powell's, but that also included a competency provision, see, e.g, '.\.C. GE\. S IAI. 

§ l SA-100 I (21107). In addition. one state adopted a general prohibition on executing the insane . . 1ee 
'.\.H. RFV. STAT. Al\,., § 4:24 (2003): fifteen states adopted Justice Powelrs standard, see, e.g., GA. 
CODI' Al\,., § 17-10-60 (2004 ); and four states adopted a standard that was substantially similar to 
Justice Powell's, but that abo included a competency provi,ion, see. e.g .. S.D. CODIFIED LAWS§ 23A-
10A-l (2004 l. !·our states have not formally provided either a statutory or common law prohibition on 
executing the insane. See, e.g., 730 11.L. C0\11'. STAI. 5/5-2-3J(a) (1992) (prohibiting execution of 
defendant unable to understand nature and purpose of hi, sentence) ( repealed Jan. l, l 994 ). Thirteen 
states currently prohibit the death penalty altogether . .'fre. e.g., Jeremy W. Peters, Cur~ine Signs Rill 
finding 6ernriom·, lhen Comm111e,1· s~11/en,·e,1· r!f8, N.Y. '1'1~11 s, Dec. 18, 2007, at B3. 

121. 127 S. Ct. 2842 (2007). 
122. !d. at 2874 (Thomas, J ., dissenting). 
123. See !Jevelopmems in the !,aw-lhe !,aw qf ,Hema/ !llness, 121 HARV. L. 1<.1,v. 1114, 1162 

(2008). 
124, !d. 
125. Atkins v. Virginia, 536 U.S. 304, 317 (2002) (emphasis added) (footnote omitted). 
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impulse rather than pursuant to a premeditated plan, and that 111 

group settings they are followers rather than leaders. 126 

(2) Constitutional Limitation: "Not all people who claim to be 
mentally retarded will be so impaired as to fall within the range of 
mentally retarded offenders about whom there is a national 
consensus." 127 Suggesting that there may be a constitutional 
limitation on those who can claim mental retardation, irrespective of 
the definition adopted. 

(3) Safe Harbor: The Court essentially created a safe harbor for 
states to adopt medical diagnostic criteria for mental retardation. 
Despite historical rejection of medical criteria to identify classes of 
individuals to v.,.-J10m criminal responsibility or punishment should 
attach, 128 the Court specifically referenced clinical definitions of 
mental retardation with seeming approval and noted that, although 
the eighteen states ,vith then-current legislation were not uniform, 
the majority of state statutes used the American Association of 
\1ental Retardation (AAMR) or American Psychiatric Association 
(APA) clinical definitions of mental retardation. 129 

Unsurprisingly, these three factors, and particularly the third, have 
guided state legislatures and courts seeking to comply with Atkins. 

C. Legislative Response 

Since Atkins v. Virginia, 130 eight states have changed their laws to 
comply with the decision. Eve1y single one relied upon medical diagnostic 
criteria to define mental retardation. rn Eighteen other states and the 

126. !d. at 318 (emphasis added) (footnote omitted). 
127. !d at 317. 
128. For examples of the Court rejecting the use ol"medical criteria to romnilate a single definition 

or legal insanity, see Clark,. Arizuna. 126 S. Ct. 2709, 2722 (2006) C'[\1]edical definitions devised to 
ju,tify treatment like kgal one,; t!cvi,cd to cxrn,c from cunvcmiunal niminal rcspon,ihility. arc 
subject to flux and disagreement. There being such fodder for reasonable de bate about what the 
cognate legal and medical tests should be, due process imposes no single canonical formulation of 
legal insanity.'·) (citations omitted), and Leland v. Oregon. 343 lJ S. 790. 80 I ( 1952) ('"[C]hoicc of a 
test ol" legal sanity involves not only scientific knowledge but questions or basic policy as to the extent 
to which (hat knowledge should detennine criminal responsibility."). 

12 9. ··The statutory t!cfi11 it ion,; of mental rctartlatiun arc not identical. but generally conform to the 
clinical definitions set forth inn. 3, supra." Atkim. 536 L.S. at 317 n.22. 

130. 536 L.S. 304. 
13 I See CAI.. l'E~Al. CODE § 13 76 (West Supp. 20071 (requiring "signi ficamly subaverage 

general intellectual l'unctioning existing concurrently with deficits in adaptive behavior and manifested 
before the age or 18"): Dr1. CODI Al\~. tit. 11, § 4209(d)(3 )(d) (2007) (defining serious mental 



379

882 \1/ASI 111\CiTOl\ Ul\IVERSITY LA '0/ REVIEW [VOL. 86:859 

federal government preserved their statutory approach of using medical 
diagnostic criteria in light of Atkins. rn The APA criteria in the Diagnostic 
and Statistical Manual ofMental Disorders (DSM-IV), and the American 
Association of Intellectual and Developmental Disabilities1

·
13 (AAIDD) 

diagnostic criteria serve the basis for most statutory schemes. 
The AAIDD defined mental retardation, at the time of the Atkins 

opinion, as follows: 

Menial retardation refers to substantial limitations in present 
functioning. It is characterized by significantly subaverage 
intellectual functioning, ex1st111g concurrently with related 
limitations in two or more of the following applicable adaptive skill 
areas: communication, self-care, home living, social skills, 
community use, self-direction, health and safety, functional 
academics, leisure, and work. Mental retardation manifests before 
age 18.1.14 

retardation as "signi lkantly subaverage intellectual fi.mctioning that exists concurrently with 
,ub,;tantial dcfait,; in adaptive behavior anti both the ,ignifaantly subavcrnge intellectual functioning 
and the deficits in adaptive behavior were manifested before the individual became l 8 years of age"): 
IDAHO Com•: Al\ I\. § 19-2515A( l )(a) (2004) ( defining mentally retarded as "significantly subaverage 
general intellectual functioning·· accompanied with limitation, in adaptive functioning, anti requiring 
onset before the age or 18); 725 11.1. C0\11'. STAT. 5ll l4-15(d) (2006) (requiring age of' onset by 18, 
and allowing an JQ score of75 or below to serve as presumptive evidence of mental retardation, when 
accompanied by significant deficits in adaptive behavior); LA. CODE CR!)..!. PROC. As;:,-, art. 
905.5.1 (Hl (2008) (using medical diagnostic criteria, including age of onset before 18, while excluding 
other similar conditions from definition of mental retardation): NEV. R1,v. S IAI. A\s. § 174.098 
(West Supp. 2008) (adopting clinical definition requiring '·significant subaverage general intellectual 
l'unctioning which exists concurrently with de licits in adaptive behavior and manifested during the 
developmental period''): CTAH CODI A-..s. §§ 77-l 5a-l O 1 to -102 (2003) (allowing age of onset 
before 22, but othcrwi,c comporting with traditional medical diagno,tic criteria); VA. CODE A'l'I. 
§ 19.2-264.3: 1. 1 (A) (2008) (using medical diagnostic criteria including age of onset before 18). 

132. See ARI/.. REV. Si,\T. A',I\, § 13-753 (2006): ARK. COIJI·: A',',, § 5-4-618 (2006): COl\'I. 
(rE\. STAT. § 1-1 (g) (2007): FLA. STAT. A'I\. § 921.137 (Wrn 2006); (iA. CODE i\',l\ § l 7-7-13 l(i) 
(2004); ll\D, CODI' A\',, §§ 35-36-9-1 to -7 (West 2004): K.\'I, STAT, A:\l\. § 21-4623 (2007): KY, 

REV. STAT, A\',, § 532.130-140 (\Ves( 2007); MD, CODI' Al\'1,, CRl\1, LAW § 2-202(b) (l.exis'\/exis 
2002): Y!O. REV. STAT. § 565.030 (Supp. 2007); J\EB. REV. STAT. § 28-105.01 (Supp. 2006): N.\1. 
STAI. § 3 l-20A-2.1 (Supp. 2008 ); N.Y. CRl\1. PROC. LAW§ 400.27( 12) (McKinney 2005): '.\.C. GEi\. 
STAI. § 15A-2005(a)(ll (2007): S.D. COIJll·IED L\WS § 23A-27A-26.l (2004): Ti·SI\. COIJI·: Al\'1. 
§ 39-13-203 (2006); \VASIL REV. CODE § 10.95.030(2) (2002) In 1994. Congrcs, also adopted 
legislation to ban the execution of mentally retarded individuals be lore Arkin.,·; however, the statute 
does not define mental retardation or discuss at what stage in the criminal proceedings the 
tlctcm1ination of mental rl1ardation mu,t be made. See 18 lJ. S .C. § 35 96( c) (2000). 

133. In 2006, the American Association on Mental Retardation (AA:vtRJ changed its name to the 
American Association on Intellectual and Developmental Disabilities (AAIDD). See Press Release, 
Am. A,s'n on Mental Retardation. World'I 0/deII Organization on !nte/lectua/ Diiahi/ity Has a 
Progre.1sive .Vew .Vame (J\ov. 2. 2006), http://wwwaaitld.org/new,lnew,_item.cfm'.'01 D= 1314. 

134, A\1. Ass·, OJ\ \11':\TAI. RF'l'.,\RIHTIOl\, \11'1\TAI. RF'[',\RD-\TIOl\: DIT]l\lTIO'I, 

CLAS SIFICATIOc,", A\D S YSTE\IS OF S t:PPORTS 5 (Ruth Lucka,;son ct al. eds .. 9th ed. 1992). 
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The APA's definition in the DSM-IV v.'as in accord: 

The essential feature of Mental Retardation is significantly 
subaverage general intellectual functioning (Criterion A) that is 
accompanied by significant limitations in adaptive functioning in at 
least hvo of the following skill areas: communication, self-care, 
home living, social/interpersonal skills, use of community 
resources, se 1 f-d ire ct ion, functional academic ski 11 s, work, leisure, 
health, and safety (Criterion 8). The onset must occur before age 18 
years (Criterion C). Mental Retardation has many different 
etiologies and may be seen as a final common pathway of various 
pathological processes that affect the functioning of the central 
nervous system .... \1ild mental retardation is [typically used to 
describe people with an] IQ level of 50-55 to approximately 70. 135 

883 

Both the AAIDD and APA definitions have three basic components: 
( 1) limited intellectual functioning, (2) deficits in adaptive functioning, 
and ( 3) an age o fonset before the age of eighteen. 

1. Limited Intellectual Functioning 

Intelligent quotient (IQ) tests are the most frequently used diagnostic 
tool for assessing human intellectual functioning. The AAIDD defines 
intelligence as general mental capability involving the ability to reason, 
plan, solve problems, think abstractly, comprehend complex ideas, learn 
quickly, and learn from experience. 136 The IQ score offers a standardized 
measure of these factors. Based on the population distribution of these 
scores, those with an IQ score of approximately seventy or below, and 
deficits in other areas, satisf).1 the clinical definition of mental retardation. 
Taking standard error into account, two standard deviations below the 
mean would allow for a score up to a seventy-five. Only two percent of the 
American population score in this range on an IQ test. 137 

135. A\1. PSYCHIATRIC ASS 'r-,;, DIAG~OSTIC ,\I\D Sl/1l1S IIC/1L :vl,\I\UAI. OF :vli·:\TAI. DISORDl,RS 

39-40 ( 4th ed. 1994 ). 
136. See American A,sociation on Intellectual and Developmental Disabilitic,. Frequently A,kcd 

Questions on Intellectual Disability and the AAlDD Del1nition, http://www.aaidd.org/content_ 185.cl'm 
(last visited Feb. 20, 2009). 

137. Joseph A. :-,.;csc, Jr., The Fale of .\knlally Retarded Criminals: An Examination of the 
Propriel_v of,heir l:xecwion Under the Ui;hth Amendmem, 40 DcQ. L. R1·:v. 373. 375 (2002). 
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2. Deficits in Adaptive Behavior 

AAIDD defines adaptive behavior as a collection of learned 
conceptual, social, and practical skills that enable one to function in 
everyday life. 1

.1
8 Adaptive functioning impairments may be measured by 

standardized tests or through a detailed historical life account. School 
records, job history, and other measures of basic self-care go into an 

f d , fu · , 119 assessment o a apt1ve nct1onmg. · 

3. Age of Onset 

Both the AAIDD and APA diagnostic criteria for mental retardation 
require an age of onset before eighteen years of life. In medicine, age of 
onset helps a clinician to distinguish mental retardation from other mental 
disabilities. 140 As such, mental health practitioners look at school records 
and childhood medical records to determine if the patient has mental 
retardation, with an early life onset, or another condition with similar 
behavioral manifestations suggesting a different treatment protoco 1. 141 

Ill. MEJ\TAL RETARDATIOJ\ 1:-J MEDIC!l\E Al\"D LAW 

Law and medicine use words in different ways. Legal rules define 
standards of conduct and the consequences for breaking those rules. 
:\1:edical diagnostic criteria define the characteristics of a condition, \Vhich 
may guide future treatment protocols. Blindly importing medical 

138. A).-!. Ass•:,; o:,.; ME"'TAL RETARDATl(N supra note 134. 
139. James W. Ellis, Jfental Retardation and the Death Penahv: A Guide to Sl(//e Lei;islmive 

hsue.1 7-8 (21102), avai/ahle al http://www.deathpenaltyinfo.org/files/MREllisLcg.pdf 
1411. ld.at9-I0 
141 . The best argument advocates or the age of onset criterion can muster is that without a clear 

houndary requiring onsl't before eighteen, defend am,; will he ahlc to fake mental retardation and 
escape the ultimate ,entence for their crimes. Cf Michael Welner, Lose Brain. Save Life (July 23, 
2001). http://www.prodeathpenalty.cmnlAnicles/LoseBrnin.htm. The argument is that to feign mental 
retardation would be difficult where school records and health records from early childhood arc 
required. Most states therefore rely on onset hefore the age of eighteen to counter concern, ah out 
malingering. Se~ Lyn Fn(zeroth, Pulling rh~ Mentally Rdarded Criminal Defendant to Drnrh. 
Charting the Development of a National Consensus ro Exempt the .'vfental(v Retarded from the Death 
Penally, 52 ALA. L. REV. 911, 916 (2001). While malingering is a danger whenever psyd1iatri~ 
diagnoses are at issue. one could employ psychological tests for malingering rather than narrowly 
Gircumscribing the Gon,titutional protection afforded 'v1oreover, as Part IV. infra, of the Artide 
demonstrates, the Court has now rccogn izcd that the mentally retarded have a fundamental right to not 
be executed under the Eighth Amendment. It is unlikely that a fear or feigning a medical condition 
would suflke as a compelling stat~ int~r~,t to r~quir~ only tho,~ metl ical conditions with an age of 
unset befor~ eighteen be indutled within the legal tldinition ufmental retartlatiun. 
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diagnostic criteria into law may therefore have unintended and undesired 
results. \1ental disease or defect, for example, has a legal meaning in the 
context of the insanity defense. This is true even though the phrase sounds 
in both medicine and in law. The Court in Atkins, however, ignored the 
traditional divide between medical diagnoses and legal rules, and failed to 
craft legal criteria for mental retardation. That failure paved the way for 
present and future unequal treatment of similarly situated individuals 
under the Eighth Amendment and blinded the Court to the potential equal 
protection implications of its ruling. 

As discussed in Part 11.8, the Court established a safe harbor for states 
to adopt medical diagnostic criteria for mental retardation. >low, because 
of the legislative schemes adopted by states, only those individuals who 
satisfy the medical diagnostic criteria for mental retardation outlined in 
Part 11.C, can exercise a claim of mental retardation and exemption from 
the death penalty, as recognized in Atkins. 

As this Part seeks to demonstrate, the medical term mental retardation, 
however, is simply a linguistic quirk rather than the meaningful basis for a 
legal classification. An adult with intellectual and adaptive functioning 
loss due to illness, accident, infection, or disease does not suffer 
retardation in his development. His cognitive, behavioral, and adaptive 
functioning diminishes or regresses, rather than being retarded. So the 
linguistic label for those individuals has been distinguished from mental 
retardation based on language, diagnosis, and treatment, rather than legal 
criteria about their relative culpability. Like,vise, the adult ,vith traumatic 
brain injury has arrested or diminished development after his injury. To 
base a legal classification of individuals entitled to exercise the right to be 
free from cruel and unusual punishments upon a linguistic quirk seems the 
epitome of arbitrary and unequal treatment. 

With remarkable insight to this very problem, the American 
Psychological Association, the publishers of the DS\1-IV Text Revision 
(D S \1-1 V -TR), cautioned against such wholesale importation of 
psychological or medical diagnostic criteria into law. They note: 

When the DSM-IV categories, criteria, and textual descriptions are 
employed for forensic purposes, there are significant risks that 
diagnostic information will be misused or misunderstood. These 
dangers arise because of the imperfect fit between the questions of 
ultimate concern to the law and the infornrntion contained in a 
clinical diagnosis. In most situations, the clinical diagnosis of a 
DSM-IV mental disorder is not sufficient to establish the existence 
for legal purposes of a "mental disorder,'' "mental disability,'' 



383

886 \1/ASI 111\CiTOl\ Ul\IVERSITY LA '0/ REVIEW [VOL. 86:859 

"mental disease," or "mental defect." In determining v.'hether an 
individual meets a specified legal standard (e.g., for competence, 
criminal responsibility, or disability), additional information is 
usually required beyond that contained in the D S M-1 V diagnosis. 142 

The DSM-IV-TR, like the revisions that preceded it, also includes a 
"Cautionary Statement," exp lain ing that: 

The purpose of DS\1-IV is to provide clear descriptions of 
diagnostic categories in order to enable clinicians and investigators 
to diagnose, communicate about, ... and treat people with various 
mental disorders. It is to be understood that inclusion here, for 
clinical and research purposes, of a diagnostic category ... does not 
imply that the condition meets legal or other nonmedical criteria for 
what constitutes mental disease, mental disorder, or mental 
disability. The clinical and scientific considerations involved in 
categorization of these conditions as mental disorders may not be 
wholly relevant to legal judgments, for example, that take into 
account such issues as individual res pons i bi I ity, disability 
determination, and competency. 14

-' 

The medical and psychiatric communities recognize what the state 
legislatures do not: the illogic of grafting medical diagnostic criteria onto 
legal tests for responsibility or culpability. As the discussion that follows 
makes evident, a medical definition of mental retardation simply invites 
unequal imposition of the death penalty. 

A number of medical conditions give rise to the same cognitive, 
behavioral, and adaptive limitations the Court highlighted in Atkins. The 
Court identified deficits in the mentally retarded-the ability to engage in 
logical reasoning and to understand and process information (cognition), 
to communicate with others (communication), to direct one's own actions 
and to control one's own impulses (mental health and behavior), to 
abstract from mistakes and learn from experience Uudgment), and to care 
for oneself (adaptation)-that undermine the deterrent and retributive 
rationale for the death penalty. Table l summarizes other medical 
conditions that present the same deficits. The discussion that follows 
includes a more detailed scientific account of each condition and the 
legislative and judicial response in capital cases to each condition. 

142. A\1. PSYCHIATRIC ASS 'r-,;, DIAG~OSTIC ,\I\D Sl/1l1S IIC/1L :vl,\I\UAI. OF :vli·:\TAI. DISORDl,RS 

xxxii-i ii ( 4th ed .. text rev 20110). 
143. !d. at xxwii. 
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:\1:edicine differentiates these conditions based on etiology to identify 
appropriate treatment alternatives. These etiological distinctions have 
become the basis for inequitable treatment under states' application of th is 
categorical exemption. 

TABLE l: COMPARISO>J or DErICITS BETWEE>J THE SCPREME COURT 

DESCRIPTIO>J or ME'\JTAL RETARDATIO'\J Al\D SIMILAR COJ\DITIO'\JS 

Polen ti• I Deficits 

Cognition Communication \lentul lleulth & 
Judgment Adaptive skills 

Behavior 
Logical 

\Iental reasoning, 
Communication 

Direct actions and Ab SlI act from 
Retardation und erst anding & \\·ith 01J1ers 

sel /Cc on trol. mistaki::-i., l~am Ca re for oneself 
( per Atkins) pmces,ing impulsivi.:: from i;.-:xpi.::ricnci;.-: 

information 

= l.o~ical Cmnmunication Di re ct or modi l'y Learn from Care for •.§ with others, act i on:-i., :-i.el f:-... TB! r.::a:-i.onLngi ex re rienc.e, ones el [ snc i al = 1hinking, gCrlcral expression and control! srx:::ial .e jud~ment functioning g. cogniticm undi:-:nt an din w: a noronri at ~n es, 
Learning, Communication S el tee ontrn I, .. Care for -e remembering, wi u, others, sociali,.ation. P crcci vc soc la l oneself, ~nc l al .::i i:x.::cutiv~ com preh ending con forming to cu.::si adopt 

]! Dementia 
funi.::1ioningi writ\e<l and social ,ocial 

functioning, 

" abstract thought, spoken langLJage, c.nnventl(ms of conventions o cc u pati onal 

! planning speech coment conduct 
functioning 

-;:; 
J n tel I ecru al Communi~ation Lli re ct or modify Ah str act from 

.~ c ' will, oth~r,. act i cm:,;, :.;d f- mistake,. lcam Rou1ines or ., ~ abilities, e .,, .\utism development of control, impulse from habits, social ?- 0. ... i:x.::cutiv~ E~j functioning langLJ age, speech control, avoiding experience, functioning 
"- i.'.;:::, content ,~If-injurious p~rc~Lve sncial Q behavior cues 

e I.caming. 
Cmnmunication Reco~nilion of 

~ intellectual 
with others, ~motion in Daily living, ,.., abilities, Impulse control, 

IF. C Epilepsy language, 01hers, social 
"' C i:x.::cutiv~ mental flexihility = ·..:: naming, di~course perception nf functioning 
C ... funi.::1ioningi 1: C production fear .., ~ planning 
,', 

,, ~- Learning, verbal Communication ]Q 
Bacterial ability, motor wi u, others, Direct and control Perception, Social 

" .\leningitis ski 11 s, executive spe~cl, and a~tions judgm~nt fu n~ti on i ng .. 
(,; functioning language 

A. Frontal Lobe Dysfunction 

Damage to the frontal lobes of the brain can profoundly impact 
behavior. TI1e frontal lobes of the brain have primary control over 
programming, regulation, and verification of mental activity, and "control 
many of the qualities that distinguish humans from lower primates."144 The 

144. Terri A. Edwards-Lee & Ronald 1:. Saul, Neuropsy,·hiarry of the Righr Fnm/a/ /,ob~, in THI: 
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frontal lo bes affect emotion, w i II, judgment, foresight. creattv 1 ty, and 
abstract reasoning. 145 Behaviorally, the frontal lobes are critical to one's 
performance of executive functions, including maintenance of problem 
solving sets for future goals, organization of behavior, flexibility in 
problem solving, self-monitoring and self-regulation, conformity to rules 
of social behavior, and the utilization of reward and punishment to 
facilitate leaming. 146 Consequently, studies have consistently linked 
frontal lobe damage to increased violence, aggression, and criminal 
behavior. 147 

The right frontal lobe, for example, guides interpretation of emotional 
stimuli and expression of emotional responses. 148 Individuals with right 
frontal lobe damage may have difficulty interpreting emotional 
information, choosing appropriate words to describe emotional situations, 
and expressing accurate facial expressions in response to emotional 
stimuli. 149 In addition, right frontal lobe damage can cause deficits in 
adhering to social rules and in behaving appropriately in social 
situations. 150 

While the etiology of fron ta! lo be dysfunction varies, 151 traumatic brain 
injury and dementia warrant a more detailed inquiry. 

HCMA~ l·R0~l/lL L0IJl,S: l·LSCTI0~S A~lJ DIS0RDl·:RS 304. 304 (llmce L. Miller & Jeffrey L. 
Cummings cd, . I st ed. 1999) ( citation omitted). 

145. !d 
146. Bonnie Brookshire et al., Cumpunenrs uf Lt~culiv~ FwKlion in l\pirn/~v !)nduping and 

Head-Injured Children, 25 DEVELOP\.IE:H AL ;(ff RO PS YCI !OLOGY 61, 62 (2004 ). 
14 7. See. e.g., Rodger L. Wood & Christina Lios,i, :veuropsycho/ogical and .Veurohehaviora/ 

Corre/mes of Aggression Following lrm111w1ic Rrain !njurv, 18 J. '.\ELR0l'SYCHl,\TRY & Cu-..1C/1L 
'.\ELROSCI E:\CES 3 3 3 (20116 ). 

148. Edwards-Lee & Saul, supra note 144. at 311 
149, 1d. 
150. Id. at 313. 
151. Two other frontal lobe rnnditiom;, frontal lobe tumor, and fronto-wmpornl lobar 

degeneration (l·TU)). share significant overlap with medically diagnosed mental retardation. 
I Fron/a/ lobe 1umor.1 can re,ult in both psyd1iatric and behavioral dcfkienc ies, although 
behavioral limitations vary based on the location or the tumor in the brain. Tomoko Y. 
'.\akawatase, Frontal fobe Tumors, in THI' HL\1Al\ l'R0\TAI. LOllES: F1_:l\CTI0\S Al\ll 
DISORDERS, supra note 144. at 436. 440--41. Frontal lobe tumors often pre,;ent themsclve,; u,; 
mood disorders in a psychiatric evaluation, and induce hallucinations, delusions. catatonia, 
mania. schizophreni fonn psychosis, and depression. !d. at 440. Orbitofrontal tumors, for 
example. tend to cause an individual to act dis intere,tcd in a socially inappropriate way and 
cause "irritability, profanity, and jocularity." !d. at 441. Tumors in the lel"t hemisphere can 
cause decreased verbosity, decreased fluency. and circumloc11to1-y speech with frequent word
finding pauses. Id Imli v itluals with tumor,; in the ·'tlor,olateral convexity ... demon,;tratc 
aputhy, reduced drive, depre,;sed mentation, and poor planning." Id. 
2. F"!VJ is a "neurodegenerative disease that selectively attacks the frontal and anterior 
temporal regions'· of the brain. Pei-Ning Wang & Bruce L. Miller. Clinical _,fapecls of 
Fron/u/~mporal Dem~n/ia, in THI: HC\1.·\\ FR0l\TAI. l.0BI.S: FlSCII0"S -\:\ll DIS0RDl'RS 
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1. Traumatic Brain Injwy (TB!) 

Traumatic brain injury can produce the same behavioral limitations as 
medically diagnosed mental retardation. TB! aptly illustrates the problem 
with using medical diagnostic criteria for mental retardation as the sole 
legal definition of mental retardation for purposes of heightened Eighth 
Amendment scrutiny. 

TBI may occur at any point during an individual's life, including well 
after the eighteen-year cutoff for medically diagnosed mental retardation. 
Approximately one mil 1 ion children sustain a TB! each year. 152 But 
children and adolescents age nineteen years and younger account for only 
28% of severe head injuries. 15

·
1 Thus over 70% of TB! injuries, or over 

700,000 annual TB! injuries, occur after the age of onset for medically 
diagnosed mental retardation. 154 A \though the extent of disability arising 
from a TB! depends upon several factors, including the severity of the 
injury, its location, and the age and general health of the individua!, 155 

common deficits arise in: 

365. 365 ( Bruce L. Yliller & Jeffrey L. Cumming,; ctb .. 2t! ctl. 2007). Although the typical 
age of onset is between filly and sixty years. it can occur as early as the twenties. Id. 
Inc idcncc of FTLD varic, with age, ranging from 8. 9 per 100.0011 in the ,ixty to ,ixty-n inc 
age group, to 2.2 per 1011.()110 in the forty to forty-nine age group. Id Individual, with FT L D 
exhibit personality changes reflecting a loss or impulse control that include disinhibilion, loss 
of re,;pect for personal boundaric,, overfrientllines, with strangers. ant! verbal outhur,;t,;, Id. at 
368. Becau,;e indivit!ual, with FTLD have poor impulse control. they arc at a high risk of 
antisocial and criminal behavior. Id. at 369. These individuals also exhibit a loss of concern 
for other,. hecomc scJt:centcrcd, and arc unahk to comprehend the emotions of others. Id 
Individuals with FTLD also ,uffor from impaired communication. not only because of their 
impul si vity. hut also because many develop language barriers ranging from hesitant, broken 
,peech to muti,m. Id. at 3 69-70. I ntli v itluals with FTLD abo lo,;e executive functioning. 
which results in the severe impaim1ent of ··multita,king. . ab,;tracting, making sount! 
judgments, planning, and problem solving." !d. Some develop aggressive and psychotic 
features with bi/.arre and grandiose hallucinations. !d. at 369. 
Individuals with FTID, like the medically diagnosed mentally retarded, have diminished 

capacities lo communicate, engage in logical reasoning, control impulses, understand the reactions o 1· 
other,;, ant! act accortl ing to a plan. They arc unable to function in cveryt!ay I ifc on their own t!ue to 
loss of empathy, apathy. diminished insight and inappropriate social behaviors. !d. Yet legislative 
enactments exempting the mentally retarded from the death penalty exclude even those individuals 
most severely impacted hy FTLD. 

152. Elsa Arroyos-Jurado et al., fraumr,ti,· Hrai11 ln;ury in .'frhuol-Age C'hi!dr~11 Arndemi" and 
Soda/ Ou/("(1me, 3 8 J. Sc H. PSYCHO! .. 571, 571 (2000). 

153. Id. 
154. !d. 
155. '.\at 'l Inst. of '.\eurological Disorders and Stroke, Traumatic Brain Injury: Hope Through 

Research, hnp:/lwww.ninds.nih.gov/disordcrs./tbi/dctail_thi.htm# 106683218 (last vi,itcd Ylar. 9. 
2008). 
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(1) Cognition, including thinking, memory retention, and reasoning 
ability. Individuals with TB! suffer lasting impairments in working 
memory, motor skills, language, and general cognition. 156 TBI 
deficits often negatively impact academic and social performance, 
and can persist throughout life. 157 This is evident in the "persistent 
decline[] in Full Scale and Performance IQ" that often follows 
TBI·l58 , 

(2) Sensory Processing, including sight, hearing, touch, taste, and 
smell; 1

'
9 

(3) Communication, including expression and understanding;1 60 

(4) Behavior and Mental Health, including depression, anxiety, 
personality changes, aggression, acting out, inability to modify 
actions based on in formation, social inappropriateness/ 61 

deficiencies in "se 1 f-esteem, se I f-contro 1, [and] a,vareness of se If 
and others·"162 , 

(5) Judgment, even in cases where IQ is unaffected, may be 
devastated; 163 and, 

(6) Adaptive Functioning, in that TB! can create deficiencies in 
executive and adaptive functioning even if intellectual and language 
functions are unimpaired, 164 including unawareness of social ru Jes, 
dis interest in social in vo I vement, sexuality, appearance and 
grooming, or family relationships, and age-inappropriate 
behavior. 165 

The natural fit between TB! and medically diagnosed mental 
retardation has led capital defendants with TBI to invoke Atkins, 
unsuccessfully, as a bar to their execution. Rather than challenge the 
legislative classification of mental retardation on equal protection grounds, 
these defendants claim their condition is analogous to mental retardation. 

156. i\rroyo,-Jurado. supra note 152, at 572. 
157. !d. 
158. !d. at 573-74. 
159. ;(at'! lm;t. of>Jcurologi~ul Disortkr,; and Stroke, supra note 155. 
160. Id. 
161. Arroyos-Jurado, supra note 152, at 574-75. 
162. !d. at 574. 
163. Jonathan I!. Pincu,. Aggre.1·sinn, Criminality. and the Fron/a/ Lobes. in TIIE l!U,!A-. 

FRO:\TAL LOBES: F\.I\CT[Ol\S A\D DISORDERS. supra note 144. at 547, 553. 
164. Brookshire ct al., supra note 146. at 63. 
165. Arroyo,-Jurndo, supra note 152. at 574. 
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Put otherwise. these defendants claim that the rationale of Atkins supports 
a categorical exemption for their condition as well. 

Every court faced with such a claim has rejected it. 166 The Louisiana 
state legislature has even gone so far as to note specifically that 
individuals with "organic brain damage occurring after age eighteen" and 
"traumatic brain damage occurring after age eighteen" do not necessarily 
have mental retardation. 167 

166. For cxampk. the court in Srare v. Grell, 66 P.3tl 1234, 1238-40 (Ariz. 2003). recognized that 
the defendant presented su fficiem evidence for the trial coun to find that he suffered from organic 
brain damage. and that he had significant cognitive impairments as a result. Because he did not satisfy 
the ,peeific ··adaptive functioning·· limitations rcquirctl hy the medical diagnostic criteria cited ··with 
approval" in the Arkin.,· opinion, however, Grell did not satisfy the required del1nition of mental 
retardation. Id. al 123 8-41 . 

Another court opinion suggests a more permissive approach. On appeal from hi,; capital 
conviction and sentence. the defendant in lfillhouse ,,. Warden of San Quentin State Frison 11led an 
amended petition alleging that he had "a mental age of between two and twelve" and thus was 
mentally retartlcd and could not be cxccutctl under AIAins. No. CIV S-113-0142 MCE CMK P. 2007 
WL 1247103, at *16 (l:.n. Cal. Apr. 18, 2007). Because he was seeking an amendment to his petition 
for habeas relief: his original claim had to relate back to his original petition in order for relief to be 
granted. The original petition did not allege mental retartlation but ti itl mention that the tlefontlant hatl 
"temporal and frontal lobe brain damage, which impairs his ability to control his emotions." !d. The 
coun held that "the facts of brain damage and inability to control emotions are simply a different way 
of ,aying that petitioner is mentally challenged,'" anti allowed the amendment. Id 

167. The Louisiana Code or Criminal Procedure sets the following limits on ·'mental retardation'·: 
·" \1ental retardation' means a disability characterized hy significant limitations in both intellectual 
functioning anti atlaptive behavior a, exprcssetl in conceptual. ,ocial, anti practical atlaptive skills. The 
onset must occur before the age of eighteen years." l./1. CODE CRl\1. PROC. A\s. art. 905.5.1 (Hl(l J 
(2008 ). This article further provides that 

I a] diagnosis of one or more of the following condition, docs not necessarily constitute 
mental retardation: 
ta) Autism. 
(b) Behavioral disortlers. 
( c J Cerebral palsy and other motor deficits. 
(ti) Difficulty in adjusting to ,chool 
( e) Lmohonal disturbance. 
(fl Emotional stre,;, in home or school. 
(g) Environmental, cultural. or economic disadvantage. 
(h) Epikp,y and other scizme d isortlers. 
( i) Lack of educational opportunities. 
Lil Learning tlisabil itic,. 
(k) Mental illness. 
(l) '\Jeurological di,orders 
tm) Organic brain damage occurring after age eighteen. 
(n) Other handicapping contlitions. 
( o) Personality disorders. 
(p) Sensory impairments. 
( q) Speech and language disorders. 
(r) A temporary crisis ,ituation. 
(s) Traumatic brain damage occurring alier age eighteen. 
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The court in Martinez Ramirez v. Schriro 16
R found brain damage to be 

insufficient to establish a legal claim of mental retardation. 169 The 
defendant moved for leave to file a second amended petition, "alleg[ing] 
that his low IQ, brain damage, and other impairments render[ed] him 
ineligible for the death penalty,'' based on the rationale in Atkins.170 The 
court disagreed, 171 holding that the Supreme Court's ruling in Atkins only 
applied to "those individuals determined to be mentally retarded under 
state law,"172 and noting that there was "no constitutional prohibition on 
the execution of persons \Vith mental impairments that do not amount to 
incompetency or mental retardation." 173 In short, the court found that 
although the defendant had the same cognitive and behavioral limitations 
as medically diagnosed mental retardation, the etiology of his condition 
made Atkins inapplicable. 

In the one reported case in which a capital defendant challenged the 
legal definition of mental retardation based on his TBI, the United States 
Supreme Court denied certiorari. The defendant in Hicks v. Schofield1 74 

applied for a certific-ate of probable cause to appeal his death sentence, 
alleging that he should be entitled to establish a legal claim of mental 
retardation because he "suffer[ ed] from fetal alcohol syndrome, [was] 
microcephalic, meaning his brain [was] two standard deviations smaller 
than normal," and sustained a TBI following a motorcycle accident. 175 The 
majority denied his application without comment. 176 The dissent, however, 
believed such evidence established a credible legal claim for mental 
retardation, and should have been allowed to proceed. 177 Ignoring the 
opportunity to revisit their failure in Atkins, the Cnited States Supreme 
Court denied certiorari. 178 

!d. art. 905.5 .1 ( H )(2 ). 
168. '\o. CV 97-1331-PHX-JAT, 2007 \>./1. 864415 (D. Ariz. Mar. 20, 2007). 
169. Id. at *7. 
170, !d. 
171. !d. The conn found bolh thal his claim did not relate back to his original claim. and was thus 

procedurally harrcd. and that even if it were not procedurally harrcd. it would ncvcrthck,s have failed 
on the merits. fd. 

172, !d. 
173. Id. 
174. 599 SL2d 156 (Ga. 20041, cerl. denied, 542 U.S. 953 (20041. 
175. !d. at 156 (fletcher. C.J., dissenting). 
176. !d. ( majority opinion). 
177. !d. at 156-57 (Fletcher, C:.J., dissenting). 
178. Hicks v. Schofield, 542 LS. 953 (2004). 
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2. Dementia 

Dementia means the "loss of brain function.'' 179 It is not a single 
disease, but refers instead to a group of illnesses that involve cognition, 
behavior, and learning. 180 A diagnosis of dementia requires "memory 
impairment and at least one of the following": a disturbance in executive 
functioning, aphasia (loss of the ability to produce and/or comprehend 
language due to brain injury), or agnosia (loss of the ability to recognize 
objects, persons, sounds, shapes, or smells ). 181 "Dementia may be 

• • · • .. 182 progressive, static, or remittmg. 
Dementia affects nearly ten percent of individuals over the age of 

sixty-five, although it is sometimes present at younger ages as well. 183 But 
it nearly always affects individuals after the age of onset of eighteen 
required for medically diagnosed mental retardation. 184 

Dementia can have varying etiology. The DS\1-IV includes specific 
diagnoses for Alzheimer's-type dementia, vascular dementia, dementia 
due to HIV, dementia due to head trauma, dementia due to Parkinson's 
disease, dementia due to Huntington's disease, dementia due to Pick's 
disease, and dementia due to Creutzfeldt-Jakob disease. 185 Moreover, brain 
tumors, subdural hematoma, hypothyroidism, hypoglycemia, infectious 
conditions, nutritional deficiencies, and multiple sclerosis can also cause 
dementia. 186 While the etiology, age of onset, and severity of dementia 
guides the precise contours of the condition, common deficits inc I ude: 

( 1) Cognition, in that most individuals with dementia have an 
impaired ability to learn new material, tend to forget things that they 
have previously learned, 18 7 and often forget their own names. 188 

179. i.:.s. l<ational Library of \1edicine, Medline Plus. hUp:l/www.nlm.nih.gov/medlinepluslency/ 
arhcle/000739.htm (last visited Mar. 9, 2008). 

180. Id. 
181. A\1. l'SYCHIATRIC ASS''.". supra note 135, at 134. 
182. !d. at 137. 
183. Christine Kennard, Is Dementia Age Related'', lmp:/lalzhcimcr,.about.com/odlrcseardv'a/ 

age_dementia.h(m (last visited Mar. 5, 2008). 
184. See Aaron \1c\1urtray et al., l,arly-Onset Dememir,. 1-'requen,·y and C,111ses Compared lo 

laie-011se/ Dementia. 21 DE\lffTIA & GERIATRIC COG\'lTIVE DISORDERS 59, 62 (2006). 

185. See A\1. PSYCHIATRIC ASS·~. supra note 135, at 139-50 (discussing symptoms of various 
types of dementia l. 

186. !d. at 151 
187. !d.at134. 
188. !d. 



391

894 \1/ASI 111\CiTOl\ Ul\IVERSITY LA '0/ REVIEW [VOL. 86:859 

Disturbance in executive functioning is common, and includes 
impainnents in the ability "to think abstractly and to plan;"189 

(2) Communication, including deficiencies in communication like 
compromised comprehension of spoken and written language, and 
vague and empty speech; 190 

(3) Behavior and Mental Health, including behavioral dysfunction 
like uninhibited behavior, "making inappropriate jokes, neglecting 
personal hygiene, exhibiting undue familiarity with strangers, [and] 
disregarding conventional rules of social conduct;" 191 and 

(4) Adaptive Functioning, including impairments in occupational 
and social fu nc ti on ing. 192 

Courts rely primarily on the late onset of dementia as the basis for 
discriminating against these defendants. In Clayton v. Luehhers, 19

·
1 for 

example, the capital defendant raised an Atkins claim for mental 
retardation, based on testimony that he suffered from "dementia, 
secondary to traumatic injury-at the time of the murder." 194 The court 
rejected his claim, holding that he had not presented evidence that any of 
his symptoms manifested before the age of eighteen-a necessary 
requirement under the statutory definition of mental retardation. 195 The 
court found instead that the defendant was "relying on his brain injury to 
support this retardation claim," which "did not occur until [the defendant] 
was an adult.'' 196 In addition, it found no support in the record that he ever 
functioned at the level of a mentally retarded person. 197 

Other courts recognize the shared characteristics of dementia and 
medically diagnosed me nta 1 retardation, but n eve rthe less discriminate 
against those \Vith dementia. In Afoore v. Dretke, 19

R for example, the court 

189. !d. at 135. 
190. !d. at 134. 
191. Id. at 136. 
192. !d. at 134. 
193. '.\o. 02 MC 8001 CV W J\KL. 2006 WL 1128803 (W.D. Mo. Apr. 27, 2006). 
194. !d at •41 
195. !d. at *42--43. See alsu Mo. Rrv. ST.\'I'. § 565.030(6) (\>./est 2008) (providing that '"mental 

retardation.,. ·'rel'er[s] to a condition involving substantial limitations in general functioning 
charnctcrizcd by ,ignificamly subavcrngc intellectual functioning with continual cxtcn,ivc related 
deficits and limitations in two or more adaptive behaviors such as communication, self-care, home 
living. social skills. community use, self-direction. heal th and safety. functional academics. leisure and 
work which conditions arc man ifcstcd and documented before eighteen years of age·'). 

196. Clayton, 2006 WI. 1128803, at *43. 
197. !d. 
198. '.\o. CivA 603CV224, 2005 WL 1606437 (E.D. Tex. July 1, 2005), vacated on reh 'g 011 
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reasoned that an individual whose subaverage intellectual functioning and 
related adaptive deficits manifested after the age of eighteen could "be 
diagnosed with dementia, but not with mental retardation.'' 199 And in a 
pre-Atkins case, where mental retardation was considered a mitigating 
factor to the death penalty, one judge noted in concurrence that the only 
apparent basis for distinguishing between dementia and mental retardation 
is age of onset "[\\']bile dementia shares characteristics with mental 
retardation, its onset may occur after age eighteen.''200 

B. Pervasive Developmental Disorders 

Pervasive developmental disorders can cause severe and persistent 
impainnents in cognition, social interaction, and communication skills.201 

other grounds sub nom. Moore v. Quarterman, 491 I· Jd 213, 215 (5th Cir. 2007). 
199. !d at* 15. See also People v. Superior Court. 28 Cal. Rptr. 3d 529. 541 n. l 5 (Ct. App. 21105). 

rev "don o/her grounds. 155 P 3d 259 (Cal. 21107) ('"If a person falls into the mentally retarded range as 
a result of brain damage incurred afler he or she reaches adulthood, the diagnosis is dementia, not 
mental retardation."'). 

200. Ex parle Tcnnard, 960 S.W.2d 57. 65 (Tex. Crim. App. 1997) (Meyers. L concurring). 
201. Less severe. but also impactfol, is the pervasive developmental disorder attention deficit 

hyperactivity disorder (ADI ID). which is characterized by persistent inanention, hyperactivity
impulsivity, and evidence of clinically significant impairment in "'social. academic. or occupational 
l'unctioning." A\1. l'SYCHL\TRIC Ass'!\, supr" note 135. at 78. ADHD may also be related to temper 
outbursts. demoralization, rejection by peers. and poor ,elf-esteem. Id. at 80. Particularly when ADI ID 
is accompanied by a comorhitl condition, like p,ychosi,. a learning disability, or a head injury, the 
cognitive deficit is more pronounced. David J. Bridgett & Michael L. Walker, Jme/lec/Ua/ Funclionini; 
in Adu/1.1 wilh ADHD.· A Jfe1a-Anal_v1ic Examinalion of Full Scale IQ Dd{erences Be/ween Adu/1.1 Wilh 
and Wilhou/ ADHD. 18 PSYCI IOL. ASSESS\ff\T l, 10 (2006). 

Between three to seven percent o 1· all children have now been diagnosed with A DHD. Child 
Trends Databank, ADI !D, http://www.childtrcntlsdatabank.org/indicator,/76ADI !D.cfm (last vi,ited 
Feb. 19, 2009). While the severity of deficits varie, acro,s this population, at least tho,c individual,; 
with moderate or severe ADHD manifest the deficits identified by the Conn in Atkins. Individuals with 
,cvcrc A DI ID. for example, suffer cognitive impairments. including deficit, in executive and adaptive 
functioning. Erik (i Wilkun ct aL Validity of 1he Executive Fune/ion Theory of Allenlion
!)~fkilillyperadivily /)isorder. A Mera-Ana~vti,· Review, 57 lliOIOGIC-\L l'SYCHI.\TRY 1336, 1336 
(2005). Even if!() score, arc within the normal range of the population, other executive functioning 
,kills suffer. A meta-analysis of eighty-three studies ( encompa,sing 3. 734 individual, with ADl!D and 
2,969 individuals without ADHDJ associated ADHD with significant deficits in several executive 
functioning domains, including ··response inhibition, vigilance, spatial working memory, and 
measures of planning.·· !d at l 3 36, 1342. Other studies suggest that individual, with ADI ID also 
suffer deficits in adaptive functioning and academic performance, which may be related to limitations 
in executive functioning. Cheryl Clark ct al.. The Relarionship Between Exernlive Function Abilities, 
Adaptive Behaviour. and Academic Achievemrnl in Children wilh Externalising Behaviour Problems, 
43 J. C!IILD PS YC!lOL. & PSYCl !IA TRY 785, 786 ( 2002 ). 

Individuals with ADI ID also suffer impaired social competence levels and adaptive functioning 
,kills. A study of adolescents with ADI ID found that these ado ks cents suffer more limitations than 
individuals with other behavioral problems or no behavioral problems in terms of their adaptive 
communication skills and reading abilities. 1d. at 791. A study e~amining adaptive functioning o 1· 
children with ADI ID. children with attention deficit disorder (ADD), anti children with pervasive 
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Individuals with these disorders often exhibit stereotyped, atypical 
behavior. These pervasive developmental disorders, alternately referred to 
as autism spectrum disorders, range from a severe form, known as autistic 
disorder, to a milder form, known as Asperger's syndrome.202 Although 
these conditions often overlap with medically diagnosed mental 
retardation, they often do not.203 

Autism204 may severely delay or diminish one's ability to 

tlevclopmental tli,;ortler, or mil ti mental rcturtlation fountl that atlaptive functioning wa,; well below 
average for all three groups. Mark A. Stein et al., Adaptive Skills !Jvsfimctian in A 1.)1.) and ADI JI.) 

Children, 3 6 J. CHI LIJ J'S YCHOL. & I'S YCHIAIR Y 663, 666 ( 1995 l. 
Defendants with ADD and ADl!D have al,o fared poorly when raising an Alkim-ba,cd claim. In 

lfoward v. S/a/e, 153 S.W.3d 382 (Tex. Crim. App. 2004), ror example, the state's expert witness 
testified that the defendant's poor perfonnance in school "stemmed solely from his attention-deficit 
tli,ortler," anti a,; a re,;ult he wa,; not mentally retartled anti coultl not avail h imsclf of the A 1ki11s rule. 
!d. at 387. The defendant in Sl(//e v. Ross, 849 A.2d 648 (Conn. 2004). claimed it would be cruel and 
unusual punishment to execute him because of his mental disabilities. including his ADD. id. at 714, 
73 5-36. The court rejected his claim. in part, because the defendant could not "po int to any trend in 
[any] other jurisdictions toward exempting persons with such mental disorders from the death 
penalty." Id. at 736. And in St"te v . .'fro/I, 800 '\/.E.2d 1133 (Ohio 2004 ), the defendant used evidence 
of hi,; ADD to raise a mental retardation claim. Id. at 1149. The court held that bccau,c the tlefondant", 
IQ did not fit within the range for medically diagnosed mental retardation, he did not fit within the 
definition of mental retardation. Id. at 1151. Relying on narrow legislative classifications of mental 
retardation. courts have thereby excluded defendants with ADI ID from a legal clas,ification of mental 
retardation. 

202. '\AT'I. ]!\ST. OF \11'1\'l',\I. HF.\I.TH, ALTIS\1 Sl'I CTRL\1 DISORDFRS: l'FRV.-\SIVE 
DEVELOP\ff\'TAL DISORDERS 1-2 (2004), available al http://www.nimh.11ih.gov/]1calth/publicatio11s/ 
autism/nimhautismspectrum. pdf. 

203. Help with Autism, Asperger"s Syndrome & Related Disorders. http://www.autism-help.org/ 
(last vi,itcd Dec. 16, 20118 ). Childhood disintegrative d i,ordcr is another condition that underscores the 
inequality between the legal treatment of' disorders or this type and mental retardation. Childhood 
disintegrative disorder is characterized by apparently nom1al development, including age-appropriate 
cognitive and social behavior, for at ka,t the first two year, after birth. A\!. PSYCIIIATRlC Ass'·s;. 
supra note 13 5, at 74-75. After age two, and prior to age ten. am icted individuals experience loss in at 
least one of the following areas: expressive or receptive language, social skills or adaptive behavior, 
bowel or bladder control, play. and motor skills. Id As a result. affected individuals suffer from 
impaired social interaction, communication de licits, restricted, repetitive, and stereotyped pattems of' 
behavior, interests, and activities, including motor stereotypes and mannerisms. Id. Thus, these 
intlividuals share the characterbtic,; itlentificd by the Supreme Court in Alkins, anti yet also fall outsitle 
medical criteria for mental retardation. 

204. Asperger's syndrome is a milder fonn of autism, but is another relevant condition involving a 
"'triad"' of social. communication, and restrictcdl,tcrcotyped interests deficits Barbara (;. 11 ask ins & J. 
Arturo Silva, Asp~rger ·s !)isurder and Criminal Behavior. Forensic-Psychiatri,· C'om·iderr1tions, 34 J. 
A\1. AC.-\D. PSYCHIATRY & I.. 374, 374-75 (2006). Affected persons are unable to respond 
appropriately in ,ocial interactions. anti engage in ··stereotypetl, cxce,sivcly focused, anti repetitive 
activities." Id. at 375. The DS\1-IV criteria for Asperger's syndrome specifies that the individual must 
have "severe and sustained impainnent in social interaction (Criterion Al and the development of 
rcmictcd, repetitive patterns of behavior, interests and activities.·· that mu,t ··cause clinically 
,ignificant impairment in social. occupational, or other important areas of functioning." A).-I. 
l'SYCHL\TRIC Ass'"• supra note 135, at 75. Recent studies suggest that individuals with Asperger·s 
,yntlrome appear more frequently in forensic populations than in the general pub I ic. Ila,kins & Silva. 
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communicate, to develop social skills, and to conform one's conduct to the 
law. Autistic individuals are unlikely to premeditate a crime and also ill 
equipped to assist in their own defense.205 Individuals with autism are 
easily manipulated, and therefore easily enticed into criminal behavior.206 

Such individuals suffer the same grouping of deficits as the mentally 
retarded in communication, impulse control, ability to abstract from 
mistakes, and ability to understand the reactions of others, and yet are 
excluded from legislative classifications of mental retardation. 

Although nearly 70% of individuals with autism meet the medical 
diagnostic criteria for mental retardation, 30% do not.207 The increasing 
prevalence of autism in the general population, conservatively estimated at 
13 per 10,000 in the population,211

R leaves a sizable group of individuals 
outside the legislative classifications of mental retardation adopted 
pursuant to Atkins. 

Autism manifests a range of developmental deficits, including: 

(1) Cognition, in that most, but not all, individuals with autism 
suffer severe intellectual dysfunction;209 

(2) Communication, including delay or nonexistent development of 
language skills; inability to converse with others; repetitive speech 

supra, at 377. The behavioral traits associated with Asperger's syndrome may predispose afflicted 
individuals to acGidental Griminal hehavior. See id. at 3 77-82. 

The defendant in Schoem1·e11er v. S1a1e. 931 So. 2d 857 (Fla. 21106), raised Asperger's syndrome 
as a lac tor ror mitigating his subjection to the death penalty. !d. at 865 n.4. In an amicus brief in the 
case, \fore Advanced Person,; with Autism and Aspergcr',; Syndrome (MAAP) argued the inequity of 
treating Asperger"s differently than medically diagno,ed mental retardation under the Eighth 
Amendment. llrief of MAAI' Services for Autism and Asperger Spectrum et al. as Amici Curiae in 
Supporting Petitioner. at 1()-1 l, Schoenweuer, 931 So. 2d 857 ('-Jo. SC04-53). The Lnited State, 
Supreme Court denied certiorari. Schoenwetter v. Florida, 127 S. Ct. 587 (21106) (mem.). Other 
defendants with Asperger's syndrome have pied guilty to avoid a death penalty trial. s~e Herb Frazier. 
Handyman Pleads Guilty in Tradd 811-eel Killing in Bid ro Avoid Dealh Penally, POST & Cm:RJER 
(Charbton, S .C. ), July 13, 2004. at 1 A 

205. See generally :-.J/1llOl\/1L ACIISTIC SOCIETY, AUIS\1: A GUIDI, ]·OR CRIMI\,\[. JCSTICE 
PROFESSIO:\ALS. available al http://www.nas.org.uk/content/ I /c4/80/6 7/NAS%211CJP%20Report.pdf 
(last visited DeG. 15. 2008 ). 

206. Richard Mcl<ally, State Bar of Michigan, ,fo/i,1·m and the C'ourt,1·, DIS,\Bll.l'J'IES l'ROJI er 
>,;rwsLETTER, Vol. 2, Issue 1, (2005), http://www.mid1bar.org/progrnm,;/Di,;ahilitie,_news_5.html. 

207. Eric Fomhonne. Epidemiological Surveys of Aurism and Other Pervasive Developmenral 
Disorders: An l..;'pdate, 33 J. AlllS\1 & DEVEL01'\1E'.fl/lL DISORDl,RS 365. 379 (2003), 

208. Eric Fomhonne. Epidemiology of Aulislic Disorder and Other Perva.1ive Developmenral 
Disorder.I, 66 J. CUI\ PSYCIIIATRY 3, 4 (Supp. IO 2005) 

209. C:OM\fflTEF 0:\ DIS.\lllLITY DI TFRMl:\,\'1'10\ FOR MISJ',\L Rl.'l',\RDATIO"• MISJ',\l. 
REl.·\R[),\rJO": DI 'l'l'RMl\ll\G l'l.lGIHII.ITY FOR SOCIAL SFCl.:Rl'J'Y BF,.ITITS 255 (Daniel J, Reschly et 
al. eds., 2002). 
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patterns or repetitive social interactions? 11 inab iii ty to understand 
simple questions, directions, and jokes;211 

(3) Behavior and Menial Health, including restricted and 
stereotyped behavioral patterns such as adherence to nonfunctional 
routines or habits of conduct212 inability to regulate behavior, 
engaging in self-injurious behaviors; acting aggressively, 
impulsively, or inappropriately in social situations;213 

(4) Judgment, such as the inability to abstract from mistakes,214 or to 
perceive situations from the perspective of another and react 
appropriately;215 and 

(5) Adaptive Functioning, particularly in social interactions, such as 
an inability to form social bonds; delays in social interaction;216 and 
an inability to read social cues such as winks, smiles, grimaces, or 

h 
, 1)7 

ot er express10ns. -

The overlap between the diagnostic criteria for autism and mental 
retardation is plain. But there are no reported Atkins-based challenges to 
the death penalty by an autistic defendant Nevertheless, Louisiana 
specifically provides that a diagnosis of autism is not equivalent to a 
finding of mental retardation in its legislative classification of mental 
retardation for the death penalty.218 And defendants have not been 
successful in raising autism as mitigating evidence to the death penalty 
post-Atkins. These cases make no mention of the inequity of relegating 
autism to mitigation rather than including it within a categorical 
exemption from the death penalty.219 

210. A)..!. PsYC!llATRIC Ass':,;, supra note 135, at 70. 
211. !d. at 66. 
212. !d. at 71. 
213. !d. at 67-68. 
214. fd_ at 67. 
215, '\AT'i. ll\ST, OF Ml'l\'[',-\1. HFALTH, supra note 202, at 6-7, 
216. A)..!. PsYC!llATRIC Ass':,;, supra note 135, at 70. 
217. '.\,\I '1, ]!\ST, 01 Mic!\ IAL HE/ILTH, supra note 202, at 7. 

218. L\. CODE CRIM. l'ROC. A\S. art. 905.5. l(H)(2l(a) (2008): see also State v. Turner. 936 So. 
2d 89. 1113 (La. 20116) (rejecting trial court", finding that Louisiana's mental retardation statute i, 
·'unconstitutionally vague, denies ... defendant[s] compulsory process[,] and requires ... defendant[s] 
to relinquish [their] Filth Amendment rights"): State v. Brown, 907 So. 2d l, 32 (I.a. 2005) (finding 
that defendant failed to ,;ali,;fy Louisiana',; ,tatutory requirement for mental retardation, despite brain 
damage suffered as a result of a gunshot to the eye and ex pen testimony that this brain damage 
deprived defendant of the "ability to make reasonable choices''). 

219. See. eg. Smith v. Mitchell, 348 F.3d 177. 185 n2, 193 (6th Cir. 2003) (where expert 
testified that de lendant had a history o 1· developmentaL cognitive, and other mental disorders, and that 
his thinking; at times bordered on the autistic). 
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C. Central Nervous System Dy~function 

Central nervous system (CNS) dysfunctions arise from death or injury 
to the neurons in the brain. "A number of factors, including infectious 
agents, drugs, [ or] immune status," can influence development of. or 
injury to, the central nervous system.220 Etiology, degree, location in the 
brain, and other factors may influence the severity of the deficits.n 1 

Although C".\/S dysfunctions occur across a broad spectrum of disorders,222 

epilepsy and bacterial meningitis are explored here. 

220. About Cerebral Palsy, Central Nervous System Dysfunction, http://www.about-cerebral
palsy.org/dcfinitionlcentral-ncrve-dysfunction.html (last visited Mar. 13, 20118). 

221 !d 
222. Other conditions of the Cl<S may likewise meet a legal classil1cation or mental retardation: 

1. Viral Jnfeclions. t;p to 7.4 case, of virnl encephalitis per 100,000 person,; occur in the 
Lnited States each year. J-rancisco de Assis Aquino Gondirn, Viral foncephali1is, EMEDICl'."I·:. 
Jan. 11, 2007, http://www.emedicine.com/neuro1topic393.htm. Viral encephalitis can cause 
impairments in communication, impulse control, planning, and IQ. Although several different 
vin1ses can cause encephalitis. two of the most common ones are the HIV and Herpes zoster 
vin1ses. Id. at tbl. l. 

Encephaliti, caused by IIIV can rc,ult in l!IV dementia, which has both cognitive and 
behavioral aspects. Alex lselis & John Booss. Rehaviora/ Consequences qf !ryfectiom of the 
Cen/ral Yerwm.1.~)'slem: Wilh Emphasi.l on Viral In.fee/ions. 31 J. A\I. ACAD. l'SYCIIIATRY & 
L. 289. 2% (2003) '·Cognitive dysfunction in I IIV dementia consist, of inahility to su,tain 
attention, forgetfulness, and disorganization or thought." Id. at 297. Cognitive dysl'unction 
can become severe enough that individual,; with IIIV dementia may get lost or confused about 
,uch ,irnplc matters a, getting groceries, or forget how to ti rive home. Id. Per,onal ity and 
behavior changes in individuals with HIV dementia can include withdrawal from social 
interactions, irritability. antisocial behavior. and "'dependence on others for their daily 
existence." Id 

Herpes zoster. the same virus that causes chicken pox, can also cause viral encephalitis. 
Although encephalitis is a rare result of infection, it can result in exactly the kind of 
impairments that the Atkim court listed as diminishing the culpability of the mentally 
retarded. Cognitively, individuals with herpes zoster encephalitis have lower JQ scores, 
exhibit memory impairment, and even dementia in ,omc cases. Laura l lokkancn ct aL 
Sub('()r/irnl Type Cogni/ive lmp"irment in flerp~s 1/.m·ter 1:·n,·ephaliris, 244 J. '\H.ROLOOY 
239. 239--40, 243 ( 1997). Behaviorally, individuals with herpes zoster encephalitis show 
impulsivity, impairctl planning and bchaviornl control. and flat emotional affect. Id. at 242, 
244. Although the condition is treatable, not all individuals recover. even with the help of 
antiviral medication. I.aura Hokkanen & Jyrki l.aunes, Cognitive Owcome in Acule Sporadic 
foncephalilis, 10 Ni,CROl'S YCHOI.OGY Rl·:v. 151, 157-58 (2000). 
2. Inherited Me1aholic Di.rnrders. ··Inherited I mctahol ic disorders I affect virtually all parts of 
(he nervous system." Pieter R. Kurk, !11heri/ed Me/abo!i,· Disol'/krs. EY!EDJCI:--;E, Dec. 8, 
2006, http://www.emedicine.com/neuro/topic680.htrn. Some of these tli,ordcrs arc fatal in 
infancy, while others are compatible with a long life when properly treated. Id 
Phcnylkctonuria (PKl:J is the most prominent example of a disorder that. with appropriate 
environmental intervention. can he compatible with a long 1 ifc Id 

Because indi victuals with PK i_; are unable to break down certain metabolites, these 
metabolite,; accumulate in the blood and lead to microccphaly, epilepsy, and severe mental 
retardation. Joachim Pietz. ,Veuro/ogica/ Aspec/5 of A dull f'henyllwwnuria. 11 CTRRE"'T 
01'1'."IO'." J\ECROLOGY 679, 679 ( l 998). J\eonatal screening identifies most individuals with 



397

900 \1/ASI 111\CiTOl\ Ul\IVERSITY LA '0/ REVIEW [VOL. 86:859 

1. Epilepsy 

'.'Jearly 1 % of the general population suffers from active epilepsy, "a 
disorder characterized by the occurrence of at least 2 unprovoked seizures 
24 hours apart."22.1 Mental retardation often accompanies epilepsy, with a 
comorbidity rate of 35--40% of children with epilepsy.224 But for the 60-
65% of children who do not experience comorbidity with medically 
diagnosed mental retardation, or for those who suffer adult-onset epilepsy, 
Atkins protection is unavailable. Condition deficits occur in: 

( 1) Cognition, including cognitive arrest or regression as a resu It of 
seizures. 225 A study of treatment modalities examined the entire 
population of a residential facility that provided long-tem1 treatment 
for epilepsy .226 6 70 of the 677 patients with epilepsy suffered some 
form of intellectual disability. 227 13% of that group had borderline 
IQ or learning disabilities. 228 The remainder of intellectually 
disabled patients suffered from mild, moderate, severe, or profound 
mental disabilities.m Epilepsy also impairs executive functioning, 
particularly in children ,vith frontal lobe epilepsy (FLE). 

(2) Communication, including language and communication 
dysfunction, confrontational naming impairments, and impaired 
discourse production;230 

PK l; in the lJ n itcd States, enabling the use of a restrictive diet to prevent the ingestion of the 
metabolites that these individuals are unable to break down. Id. However, in the undiagnosed 
case, or in cases where dietary treatment has been discontinued, severe neurological 
deteriorntion, similar to that in untreated individuals, may occur. Id. at 682. Conseq uemly, 
adults with !'KL who are unable to continue a restrictive diet may witness decay in their 
cognitive, communication, and adaptive abilities. id. These individuals wi 11 exhibit the same 
impairments a, one medically diagnosed with mental retardation. Because their age of onset 
may occur much later than eighteen, they l'all outside or the legislative classifications for 
mental retardation under Atkins. 

223. Jose E. Cavazos, Sei=ures and Epilepsy: Overview and C/ass!/icalion, EMED!CJ:-;E, Nov. 30, 
2007, http://www.emedicine.com/neuro/topic4 l 5 .htm. 

224. '\orhcrto Alvarez. Epilep.1y in Children with .Wental Retardalinn E'v1EDl(T\E, Aug.29.2007. 
http://wv,w.cmcdiGinc.com/ncuro./topic550.htm. 

225. Brian G.R. '\eville, Rewr,,·ib!e Disability Associared wilh l,pilepsy, 21 llRAll\ & DFV. 82, 82 
(1999), 

226. Bernd I!ub~r ~t al., Seizure Freedom with Different Therapeutic Regimens in fntellectual/y 
!Jisab!ed t,pi/epric Patients, 14 S u1.rn1, 3 81, 3 82 (2005 ). 

227. !d at 384. 
228. !d 
229. Id. 
230. Heather Harri, Wright ct al., .\-faintenance of Communica/1011 Abilities in Epilepsy: A 

Clinical Reporl, 11 J. MED. SPEEC!l-LA\Gt:AGE PATllOLOGY 157, 157 (2003 ). 
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(3) Behavior and Mental Health. A study comparing children \Vith 
FLE to children with temporal lobe epilepsy (TLE), generalized 
epilepsy, and children without epilepsy found that children with 
FLE were deficient "on tasks assessing motor coordination, verbal 
fluency, mental flexibility, impulse control and planning;"2

·
11 

(4) Judgment, including impairments in "recognition 
expressions of emotion," in perception of fear, and 
judgment.2-'2 "[D]uration of illness, rather than age 
[impacts] fear recognition deficits; "2

·
1
·
1 and 

(5) Adaptive Functioning, including severe problems 
functioning, particularly in those with borderline IQ 
intellectual deficits. 234 

of facial 
111 social 
of onset, 

in daily 
or other 

901 

".\lo court or state legislature has included epilepsy within the legal 
classification of mental retardation, although one court has come close. 
The defendant in People v. Leonardm suffered numerous mental 
problems, but most prominently from the epilepsy he developed as a child 
that persisted into adulthood.236 On direct appeal from his capital 
conviction and sentence, the defendant argued that his epilepsy rendered 
him "functionally indistinguishable from a mentally retarded offender."rn 
The court interpreted the defendant's argument to be that he met the 
statutory definition of mental retardation because "he ha[ d] 'significantly 
subaverage intellectual functioning existing concurrently with deficits in 
adaptive behavior. "'238 His deficits may not have fully manifested before 
the age of eighteen, however, because he suffered additional brain damage 
\Vith each successive attack. 2.1

9 The court sidestepped the issue of whether 
this would satisfy the mental retardation statute, which required 
manifestation before age eighteen, but urged that the defendant bring the 
issue in a later habeas corpus petition. 240 Other defendants with severe 
epilepsy have been sentenced to death, but with successive declines in IQ 

231. Maria Teresa Hernandez et al., D~ficits in !oxeculiw Functions and tvtowr Coordinmian in 
Children Willi Fmnlal lohe Epilep.1y. 40 l\El_lROPSYCIIOLOGIA 384. 395 (20112). 

232. I laze] J Rcyndcrs ct al., fnveitigation ')( Social and Emo/ion lnformatirm Pmce.1·Iing in 
Tempura/ I.ob~ l:pilepsy 1n/h k/a/ Fe(lr, 7 LPII.El'SY & BFH-\V, 419, 425 (2005). 

233. Id. 
234. See. e.g., I!ubcr ct ul.. supra note 226, ut 382. 
235. 157 l'Jd 973 (Cal. 2007). 
236. Id. at 986-87. 
237. Id. at 1015. 
238. Id. at 1016. 
239. Id. 
240. Id. 



399

902 \1/ASI 111\CiTOl\ Ul\IVERSITY LA '0/ REVIEW [VOL. 86:859 

and adaptive functioning have nevertheless made successful clemency 
claims to commute their sentences to life imprisonment.241 That such 
defendants must seek clemency, however, demonstrates the inequity of 
excluding them from a legal classification of mental retardation. 

2. Meningitis 

Bacterial meningitis arises from a bacterial infection that invades the 
central nervous system and disrupts cerebrovascular and cerebrospinal 
fluids. 242 Although the majority of sufferers recover Cl'\S function, some 
cases of bacterial meningitis result in severe and permanent CNS damage, 
including "sensorineural hearing loss and other cranial nerve dysfunction, 
seizure disorders, hemiplegia, ataxia, hydrocephalus, and visual 
problems.''243 A meta-analysis of nineteen studies involving 1602 children 
indicated that approximately sixteen percent of survivors "display[ed] at 
least one major ad verse outcome (deafness, intellectual disability, 
epilepsy, [and] physical impairment)."244 Bacterial meningitis can strike 
either children or adults, with an estimated incidence of up to four cases 
per 100,000 adults in developed countries since the introduction of a new 
vaccine in 2000. 245 

This condition can give rise to a number of relevant deficits, including: 

( 1) Cognition, relative to peers "with respect to ... verbal ability, 
motor skills, [learning difficulties,] and educational progress."246 

Likewise, survivors of meningitis fell belov•i developmental 
expectations ,vith respect to executive functioning, taking longer to 
complete tasks, making more errors, displaying less organization, 
and struggling with verbal and spatial problem solving.247 

Individuals ,vith bacterial meningitis demonstrate significant 

241. See. e.g .. Amnesty Im'I, Document - USA (Oklahoma): Death Penalty, Garry Thomas Allen 
( May 3, 2005 ), http ://,vww.amnesty.org/en/1 ibrary/asset/ AMR5 l /065/2005/en/dom-AM l<.510652005 
en.html (noting that the Oklahoma Parole and Review Board recommended by a 4-1 vote that the 
Oklahoma governor commute the death ,entencc of capital defendant (iary Allen. owing in significant 
part to his epileptic condition). 

242. Vicki Anderson et al., Cognitive "nd Cxern/ive 1-'uncrfrm 12 Yrnrs Aft~r Childhuod Rad~rial 
.\-fe11i11gilis: Ejfecr ofAcule .\'euro/ogic Comp/icmions and Age of Onset, 29 J. PEDIATRlC PSYCilOL. 
67. 68 (2004 ), 

243. Id. ( citations omitted). 
244. Id 
245. Michael T. !'itch & Diederik van de Beek, 1:·merg~119 /_liugnusis and Trrn1111en1 of Adulr 

Meningili.1·, 7 ] .. \:>;CE'J' hFITTIOUS DISFASI S 191, 191 (2007). 
246. Anderson l'I al., supra note 242, at 68. 
247. Id. at 76. 
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deficits in measurements relative to peers in studies performed 
seven and twelve years after their affliction;248 

(2) Sensory Processing, including visual disorders, hearing loss or 
deafness, and other physical impairments;249 

(3) Communication, including speech and language problems;250 

(4) Behavior and Mental Health, including behavioral control 
d t~ . 2'il d e ic1ts; - an , 

(5) Adaptive Functioning, including significant behavioral 
difficulties at home and at school for children. 252 

903 

Bacterial meningitis has been, at best, mitigating evidence in the death 
penalty context. The capital case of Jordan v. Staie25

-' puts a fine point on 
the issue. The defendant sought a hearing to establish his mental 
retardation after presenting evidence that he "suffered from meningitis as a 
child which might have caused brain injury; and, that he was placed in 
special education classes in school.,,2'4 The court denied his request on the 
grounds that 

no defendant may be adjudged mentally retarded for purposes of the 
Eighth Amendment, unless such defendant produces, at a minimum, 
an expert who expresses an opinion, to a reasonable degree of 
certainty, that ... [t]he defendant is mentally retarded, as that term 
is defined by the American Association on Mental Retardation 
and/or The American Psychiatric Association.2

'
5 

IV. Il'<EQUALITY A"'\JD UJ\"!J\"TE>lDED COJ\"SEQLEJ\"CES 

As Part III demonstrates, medically diagnosed mental retardation 
shares characteristics ,vith a range of other medical diagnoses. Yet in 
Atkins, United States Supreme Court exempted only the mentally retarded 
from the death penalty and left the substantive definition of that category 

248. Keith Grimwood ct aL Twelve Year Outcomes Following Bacterial .\.Je11i11gilis: Fur/her 
Evidence for Persis/Ing £/feels. 83 ARC!llVES DISEASE Ci!ILDIIOOD 111, 114 (2000). 

249. Anderson et al., supra note 242. at 68. 
2511. I !clcn Bedford ct al., .'vfeningili.1 in infancy in England and Wales: Follow up al Age 5 Years_ 

323 BMJ I_ 2-3 (2011 l ). 
251. Id. 
252. Grimwood ct al., supra note 248, at 114. 
253. 918 So. 2d 636 (Mbs. 2005). 
254. Id. at 659. 
255. Id. at 6611 (quoting Cha,c v. State, 873 So. 2d 1013, 1029 (\fa, 21104 J). 
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to state legislatures. State legislatures have in turn failed to include all 
those individuals with medically equivalent conditions. In this Part, I 
argue that doing so, while also abandoning intrajurisdictional analysis, 
puts the Cruel and Unusual Punishments Clause in tension with the Equal 
Protection Clause. 

Unlike the proportionality cases of the past, the Atkins ruling exempts 
the group at issue based on their characteristics rather than their act. In 
itself, this shift might not have had remarkable constitutional import. By 
also abandoning intrajurisdictional analysis, however, the Court eliminated 
its de facto consideration of the equality of carve-outs under the Eighth 
Amendment. Thus, until the first successful application of the Court's 
punishment-to-culpability doctrine, the Court did not have occasion to 
consider whether its Eighth Amendment jurisprudence could create 
inequalities that might implicate the Equal Protection Clause of the 
Fourteenth Amendment. It is both this conflict between the recent Eighth 
Amendment jurisprudence and the Fourteenth Amendment, and also the 
potential standard ofjudicial review that others have missed. 

When the Court first abandoned intrajurisdictional analysis, in 
Thompson v. Oklahoma,256 the Court should have realized the remarkable 
potential of its ruling. By the time it commanded a majority for this 
approach in Alkins, it should have portended the result. The Court's Eighth 
Amendment jurisprudence has triggered the app 1 ication of eq u a I protection 
analysis to subsequent legislative classifications, as to whether similar 
treatment is being afforded to similarly situated individuals.257 Equal 
protection does not prevent the government from classifying individuals. 
But it does prohibit the government from basing those classifications on 
impem1issible criteria, and from burdening the exercise of a fundamental 
right. The Court has recognized that the Eighth Amendment's ban against 
cruel and unusual punishments is one of the "guarantees of the Bill of 
Rights which are fundamental safeguards of liberty immune from federal 
abridgment" and that are thereby "equally protected against state invasion'' 
under the Fourteenth Amendment. 258 While the Court recognized this in 
th is context of incorporation of the Cru e 1 and Unusual Punishments CI a use 
under the Due Process Clause of the Fourteenth Amendment, it did so 
because of the fundamental interest at stake. The Court's "death is 

256. 487t'.S.815(1988). 
257. ··t,;o ,rate shall make or enforce any law which shall ... tleny to any person within it,; 

jurisdiction the equal protection of the laws." L.S. CO\SI. amend. XIV.§ 1. 
258. Gideon v. \.Vainwrig:ht, 372 L.S. 335. 341 (1963) (emphasis added) (referring: to its 

fundamental narnrc for purpo,e, of incorporation under the F ourtcenth Amendment). 
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different"259 jurisprudence and its earlier intrajurisdictional analysis may 
support the inference that a fundamental right is likewise implicated in the 
context of Equal Protection analysis. If the mentally retarded can claim a 
fundamental right against execution, then the criteria used to classify those 
individuals would be subject to heightened or strict judicial scrutiny .260 

Such an approach makes intuitive sense: deference to state action \Vill be 
at its lowest when the right at stake is the most precious. 261 

In Skinner v. Oklahoma ex rel. Williamson,262 the Court considered an 
analogous equal protection challenge to the Oklahoma Habitual Offender 
statute, which allowed for the sterilization of certain offenders adjudged to 
be habitual criminals. 26

·
1 Oklahoma granted a specific exemption in the Act 

for "offenses arising out of the violation of the prohibitory laws, revenue 

259. Jellrey Abramson, /.learh-is-/.li(ferem Jurispn1de1Ke and the Role (!( the Capira/ Jury, 2 
Omo Sr. J. CRl\.l. L. 117, 118-19 (2004), 

260. See ;(OWAK & ROTU',"DA, supra note 16; San Antonio Indcp. Sch. Dist. v. Rodriguez, 411 
L.S. L 17 ( 1973) ("We must decide, first whether the Texas system of financing public education 
operate, to the d i,advantagc of some suspect class or impinges upon a fundamental right cxpl icitly or 
implicitly protected hy the Constitution, thereby requiring strict judicial scrutiny ··i; l:nitcd States v. 
C:arolene Prods. Co., 304 LS. 144, 152 n.4 (1938) ["There may be narrower scope for operation or the 
pm;umption of cun,titutionality when legislation appears on its face to be within a spe<:ific prohibition 
of the Constitution, such a, tho,c of the first ten amendments, which arc deemed equally specific when 
held to be embraced within the founeenth."J; ~'/ City of Dallas v. Stanglin, 490 L.S. 19, 23. 26 ( 1989) 
(finding that age ordinance was not subject to strict scrutiny because dance hall patron, were not 
engaged in fundamental right of a,sociation guaranteed hy Fim Amendment. but instead ,uh_jcct to 

rational basis review, the most relaxed and tolerant form of review). 
261. E.g., Burlington:-,.;_ R.R. v. Ford, 504 t:.s. 648, 651 (1992); Bernal v. Fainter. 467 t:.s. 216, 

219-20 (] 984) (holding that where strict scrutiny applies, a ,tatutc that doc, not both advance a 
compelling state interest by the least restrictive means available must be struck down). See also Maher 
v. Roe. 432 L.S. 464, 487 ( 1977) (Brennan, L dissenting) (arguing that where a fundamental right i, 
impinged upon, the statute must be ju,tified hy a compelling state intcrc,t and narrowly drawn to 

express those interests). 
262. 316 t.:.s. 535 (1942). 
263. Id. The statute involvetl was Oklahoma· s I !abitual Criminal Ster ii ization Act, in effect at the 

time: 
That Act define, an "'habitual criminal" a, a person who. having hecn convicted two or more 
times lor crimes "amounting to felonies involving moral turpitude," either in an Oklahoma 
coun or in a court or any other Stale, is there a Her convicted or such a felony in Oklahoma and 
is sentenced to a term of imprisonment in an Oklahoma penal institution. § 173. \1achinery is 
provided for the institmion by the Attorney General of a proceeding against such a person in 
the Oklahoma courts for a _judgment that such person shall be rendered sexually sterile. 
§§ 176, l 77. If the court or _jury finds that the defendant is an '·habitual criminar· and that 
he ·'may be rendered se~ually sterile without deteriment [sic] to his or her general heaUh," 
then the court ·'shall render judgment to the effect that said defendant be rendered sexually 
,tcrilc" (§ 182) by the operation of vasectomy in case of a male and of salpingcctomy in case 
of a female. § 174. Only one other provision of the Act is material here, and that is § 195, 
which provides that "offenses arising out of the violation of the prob ibitory laws, revenue 
acts, embezzlement or political offcn,cs, shall not come or he cons idcrcd with in the terms of 
this Act." 

!d. at 536-37. 



403

906 \1/ASI 111\CiTOl\ Ul\IVERSITY LA '0/ REVIEW [VOL. 86:859 

acts, embezzlement, or political offenses."264 On revie,v, the Court 
recognized both that the right to procreate was a fundamental one, and that 
sterilization caused irreparable injury at the hands of the state.265 The 
Court thus applied strict scrutiny to the legislature's classification scheme 
of habitual criminals under the Equal Protection Clause, and found that the 
class i fi cation un co nsti tut io nal ly discriminated between embezzlers and 
other thieves: 

Oklahoma makes no attempt to say that he who commits larceny by 
trespass or trick or fraud has biologically inheritable traits which he 
who commits embezzlement lacks. Oklahoma's line between 
larceny by fraud and embezzlement is determined, as we have 
noted, "with reference to the time when the fraudulent intent to 
convert the property to the taker's own use'' arises. We have not the 
slightest basis for inferring that that line has any significance in 
eugenics nor that the inheritability of criminal traits follows the neat 
legal distinctions which the law has marked between those two 
offenses. In terms of fines and imprisonment the crimes of larceny 
and embezzlement rate the same under the Oklahoma code. Only 
when it comes to sterilization are the pains and penalties of the !av.' 
different. The Equal Protection Clause would indeed be a formula 
of empty words if such conspicuously artificial lines could be 
drawn. 266 

The objection in Skinner was that the legislature drew a distinction, 
without a basis in science or in law, between exempting from punishment 
those who commit embezzlement and those who commit larceny.267 The 
state did so when irreparable injury would occur-sterilization. The Court 
found that scientifically, no genetic evidence justified exempting from 
sterilizing one group and not the other.268 Legally, the two offenses were 
of the same relative severity.269 Scientifically, no evidence suggested a 
hereditary basis for larceny but not for embezzlement. Lacking any 
compelling state interest-legal or scientific-to justify differentiating 
between the two groups when the fundamental right to procreate was at 
stake, the Court struck down the statute on equal protection grounds.270 

264. !d. at 537. 
265. !d. at 541. 
266. !d. at 541-42 ( Gita ti on omitted) 
267. !d. 
268. !d. 
269. Id. at 542. 
270. !d. at 542-43. 
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Skinner and Eighth Amendment capital proportionality cases reveal the 
implicit form of heightened scrutiny that the Court has previously 
incorporated into the Eighth Amendment, which had ensured that similarly 
situated individuals were treated similarly. Intrajurisdicational analysis 
required that a state have a strong interest in treating similarly situated 
individuals differently to justify the imposition of the differential 
punishment at issue. In Skinner, the Court required a compelling state 
interest to differentiate between the two groups because sterilization 
implicated a fundamental right In capital cases, the Court has treated 
death as different in kind from other forms of punishment, because of its 
severity and the finality for the life interest at stake for the defendant.271 

Consequently, if the group at issue (characterized by their criminal act) 
was subject to the death penalty while a similarly situated group (based on 
their criminal act) was not, the Court carefully scrutinized the justification 
for subjecting the former to execution. As discussed in Part I, without a 
sufficient state justification, the Court found the death penalty to be 
disproportionate and thereby cruel and unusual punishment prohibited 
under the Eighth Amendment Thus, intrajurisdictional analysis promoted 
evenhandedness, but its role in prior cases also reveals a prohibition 
against execution that may embody a fundamental right, or at the very 
least one that the Court treats as requiring heightened review. 

Jettisoning the Eighth Amendment review of evenhandedness may now 
compel an equality inquiry into legislative c-lassifications for categorical 
exemptions to the death penalty under the Equal Protection Clause. By 
applying heightened scrutiny to the legislative rationale for distinguishing 
between groups subject to the death penalty, and by recognizing the 
execution of the mentally retarded to be cruel and unusual punishment,272 

the lost intrajurisdictional analysis may have created a new tension 
between the Eighth and Fourteenth Amendments. The Court has treated 
the interest underlying the right to be free from execution as one of the 
highest order. The issue-using scientific criteria to define who will be 
entitled to the exemption from the death penalty and \Vl10 will not- might 
be seen as particularly pernicious and thereby appropriately subject to 
heightened or the most searching strict judicial review. 

The history behind the Skinner opinion provides further illumination. 
The distinction may have been driven by the American Eugenics 
movement, where states sought to sterilize habitual offenders based on 

271 Abramson . . rnpra note 259, at 1 18-19. 
272. Atkins v. Virginia, 536 U.S. 304 (2002). 
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scientific claims that criminality v.'as hereditary. m The Court stymied th is 
discrimination by striking down, under strict judicial review, the scheme 
sterilizing some and not other criminals committing intrinsically the same 
quality of offense.274 According to the majority opm1on, such 
discrimination is tantamount to selecting "a particular race or nationality 
for oppressive treatment."275 The same could be argued of the current 
legislative schemes as discriminatory for defining mental retardation using 
medical or scientific evidence rather than legal criteria tailored to the 
purpose of the exemption. Individuals who have intrinsically the same 
quality of culpability based on their cognitive, behavioral and adaptive 
functioning, are subject to the death penalty, while the medically 
diagnosed mentally retarded are not Cnder circumstances where a 
category has been carved out for different treatment with respect to the 
death penalty, and defined purely by scientific criteria, the claim may be 
particularly salient. Especially in cases where invidious discrimination 
arises with respect to irreparable rights, more than one clause of the 
Constitution has been implicated. 

Who will and will not be considered legally mentally retarded focuses 
the issue. 276 A legal definition of mental retardation based solely on 
medical diagnostic criteria does not graft onto the constitutional purpose 
identified in Atkins of affording the mentally retarded unique protection 
under the Eighth Amendment-their lesser culpability making deterrence 
and retribution ineffective and less appropriate. Individuals who are 
legally indistinguishable from the medically mentally retarded with 
respect to the legislative purpose at issue are excluded from the 

273. See generally VICTOR[,\ F. :-.JOURSJ·:, I~ RECKl.i,SS H/1~1JS: SMV,\-FU V, OK/,,)//()Af,; ,\I\[) THE 

'\EAR-TRIL\.!PII OF A\IERICA:\ Eu;E',]CS (21108); ue also DAJ\IEL J. KEVLES, [l\ TIIE '\JA\IE OF 

l'l_:Gl'l\ ICS 160, 3 46 n.20 ( 1985 ). 
274. Ski11n~r. 316 U.S. at 543. 
275. Id. at 541. 
276. '\OW/IK & ROICI\D,\, supra note 16, at 570. 

Classifications can relate to government "ends" in any one of five ways, any one of which 
may be determined to be eonstirntional or unconstitutional depending on the nature of the 
legislation in the specific case. First, the classification could be perfect in that it treats all 
,imilar persons in a ,imilar manner. Second, the cla,;sification could be totally imperfect in 
that it selects exactly the wrong cla,;s for a hurdcn or a benefit while excluding the cla,;s of 
persons who do relate to the legitimate purpose of the statute. Third, the classification can be 
under-indus ive in that it includes a small numher of persons who fit the purpose of the statute 
but exclude, some who arc similarly situated. Fourth. the class ifiGation can be over-indus ive 
in that it treats in a similar manner not only those persons whose characteristics similarly 
relate to the purpose of the law but also ,;ome adtlitional per,on, who do not ,;hare the 
legitimately distingu i>hing ~harn~tcri,tic. Fifth, there can be a mixed relation of over and 
under-inelu,ions. 

!d. at 571 (footnote omitted). 
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classifications.277 It is possible that a sufficient state justification could 
exclude some of the conditions discussed in Part III, or that the inclusion 
of others would be appropriate, but to debate over these issues requires 
that one first concede the frame,vork of an Eighth and Fourteenth 
Amendment interaction. 

Comparing City of Cleburne v. Cleburne Living Center, Inc. 278 to 
Atkins makes plain that this claim ,vould be novel in its approach. In 
Cleburne, the Court struck down on rational basis review a zoning 
ordinance that denied the Cleburne Living Center a permit to build a group 
home for the mentally retarded. In doing so, the Court held the mentally 
retarded are neither a suspect nor a quasi-suspect class, and that zoning 
rights do not touch upon a fundamental personal right. 279 By contrast, if 
Atkins touches upon a fundamental right, then legislative definitions of 
mental retardation would newly allow invocation of heightened or strict 

· J · 2HO scrutmy ana ysts. 
One federal judge found strict scrutiny to be the applicable standard for 

the c-lassific-ation of mental retardation post-Atkins. In Walker v. True, 281 

Judge Gregory wrote in his partial concurrence and dissent: "It is plain 
that 'when state laws impinge on personal rights protected by the 
Constitution,' strict scrutiny-not rational-basis review-is warranted .... 
The Eighth Amendment's prohibition against the cruel and unusual 
punishment embodied by the execution of the mentally retarded is surely a 
fundamental, personal constitutional right."282 Judge Gregory did not 
provide a more detailed explanation as to why Atkins embodied a 
fundamental right Perhaps the intrajurisdictional analysis and "death is 

277. /o.g. Madsen v. Women's Health Ctr., lnc., 512 U.S. 753, 762 (19941 (holding that absent a 
Go mp ell ing ,talc intcrc,t, an injunction prohibiting free speech must be ,trnck down) 
A state may no more create an underinclusi ve statute, one that fails tnily to promote its purported 
compelling interest, than it may create an overinch1sive statute, one that encompasses more protected 
conduct than neccs,;ury to achieve its goal. In the latter circumstance, the broad ,;cope of the statute is 
unnecessary to serve the interest and the statute fails for that reason. In the former situation, the fact 
that allegedly harmful conduct falls outside the statute• s scope belies a governmental assertion that it 
has genuinely pursued an intere,t ··of the highest ortler." 

Church of' the 1.ukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 577 (1993) (Blackmun. 
J., concurring) ( citing Wisconsin v. Yoder, 406 i_; .S. 205, 215 ( 1972 )); ,1·e~ "!so '\/ow .. \K & Ron.SD.·\, 
supra note 16, at 572 r·An under-indusive classification contains all similarly situated people but 
excludes some people who are similar to them in tenns of the purpose of the law.'")_ Any government 
classification that is so underinclusive or overincl usive as to be irrational implicates constitutional 
guarantees of equal proteGtion. 

278. 473 LS. 432 t 1985). 
279. !d. at 442--47. 
2 80. See id. at 440--42 ( rej c<:ting mental retardation a,; a ,;u,;pe<:t dass ). 
281. 399 J-Jd 315 (4th Cir. 2005). 
282. !d. at 328 (Gregory, J., concurring in pan and dissenting in part) (citation omitted). 
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different" discussion from above informs his perspective, such that he also 
believes the Court has implicitly treated the prohibition against the death 
penalty for certain groups with heightened, or strict, judicial review. 
Implicitly treating this group-wise prohibition with strict scrutiny would 
be appropriate if it embodied a fundamental right. 

The first court to address an equal protection challenge to a statutory 
definition of mental retardation, hO\vever, analyzed it on rational basis 
review. In State v. Anderson,28

·
1 the defendant challenged his capital 

sentence by claiming that the statutory definition of mental retardation in 
Louisiana violated the Equal Protection Clause. He challenged the 
inclusion of an age of onset requirement before the age of eighteen, and 
asked the Louisiana Supreme Court to apply strict scrutiny in analyzing 
his claim. 284 Anderson made both Eighth and Fourteenth Amendment 
claims. He argued that he could satisfy the definition of mental retardation, 
but that if he failed to do so his traumatic brain injury, which occurred at 
the age of thirty-two, caused him to now suffer the same cognitive and 
adaptive functioning deficits as those medically diagnosed as mentally 
retarded. 285 

The state challenged Anderson's Eighth Amendment claim by arguing 
that he had not been diagnosed \Vith mental retardation before the age of 
eighteen and therefore could not satisfy the statutory criteria for mental 
retardation.286 In response to his equal protection challenge, the state 
argued that the fact his brain injury occurred after the age of eighteen v.'as 
dispositive as to its irrelevance to a claim of mental retardation. 287 The 
Louisiana Supreme Court agreed on both claims. It held that Anderson had 
failed to demonstrate that his deficits occurred before the age of 
eighteen.288 Then, relying upon City of Cleburne for support, it reasoned 
that mental retardation is not a suspect class so only rational basis review 
should apply to his equal protection challenge to the age of onset 
provision.289 Under rational basis review, the court opined, classifications 
may produce "seeming arbitrary anomalies. A normal 16-year-old who 
suffers traumatic brain damage in an automobile may receive a diagnosis 
of mental retardation while a normal 18-year-old who suffers the same 
damage in a similar manner may not, although the degree of impairment in 

283. '\o 21106-KA-2987, 2008 WL 4146364 (La. 20118). 
284. !d. at *3. 
285. !d. at *5. 
286. Id. at *4. 
287. !d. at *6. 
288. !d. at *40. 
289. !d at •6. 
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intellectual functioning and adaptive skills may be identical in both 
instances. ''290 

One might disagree that even rational basis review could support such 
anomalous results, but it seems unassailable that the distinction would fail 
heightened or strict judicial review. The Anderson Court did not question 
whether the equal protection challenge to the classification scheme 
touched upon a fundamental right. If one adopts Judge Gregory's 
perspective, and Atkins embodies a fundamental right, then strict scrutiny 
should have been applied to Anderson's claim. Even without adopting 
Judge Gregory's fundamental rights perspective, however, the case reveals 
that an Eighth Amendment proportionality review, stripped of 
intrajurisdictional analysis, lacks the implicit equality review it previously 
included. The Anderson court could not have reached the conclusion it did 
had it required an intrajurisdictional prong. 

Presented with an equal protection, challenge, hO\vever, equality may 
still have been at issue in Anderson. The classification scheme requires a 
different analysis under a pure Eighth Amendment review than under a 
hybrid Eighth and Fourteenth Amendment approach.291 In the former case, 
the defendant is simply raising an Eighth Amendment claim in his 
particular case; in the latter, he is challenging the legislative classification 
under Equal Protection that affects him by excluding him from the 
definition of mental retardation under the Cruel and Lnusual Punishments 
clause. While the Eighth Amendment claim might fail alone, the hybrid 
claim, or the collision between both clauses, challenges the classification 
within the definition of who is and who is not entitled to exercise the 
prohibition against cruel and unequal punishments. Equal protection 
requires states to include all those ,vho are similarly situated ,vithin the 
classification scheme. And if heightened or strict scrutiny review applies, 
than a mere arbitrary line based on age of onset will not suffice. Even 
under rational basis revie,v many of the distinctions discussed in Part III 
are unlikely to survive this hybrid approach. 

2911 !d at •7. 
291. Another way 01· understanding the issue is as an implied version of Akhil Amar·s 

•'intratextualism." See Akhil Reed Amar, lntra/ex/ur,!ism. 112 H.\RV. l.. RFV. 747 (1999) (defining (he 
concept of intratextualism). Before Alkins, the Court read the Crud and t:nusual Puni,;hmems Clause 
as person-neutral: "nor crnel and unusual punishments inflicted." Post-Atkins, the Coun implicitly 
reads persons into the clause, "nor crnel and unusual punishments inflicted" upon ( categories of) 
persons, a word that also appears in the Fourteenth Amendment. Thu, cruel and unusual punishment 
cannot he inflicted upon a category of person( s ), and the state cannot deny any person( s) within it, 
jurisdiction the equal protection or the laws. This imp I ied reading or persons into the Eighth 
Amendment creates an implied imrntextual interaction. 
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Could the Court have foreseen or forestalled the inequitable fallout 
from Atkins? At the very least, had the Court applied its proportionality 
precedents more rigorously, rather than abandoning intrajurisdictional 
analysis, it could have prevented the subsequent enactment of potentially 
unconstitutional legislative classifications of mental retardation. With its 
intrajurisdictional analysis, the Court would have compared the culpability 
of this class of offenders-the mentally retarded-with other similarly 
situated classes of individuals. Through intrajurisdictional analysis the 
Court insulated its previous punishment-to-crime proportionality cases 
against this claim by engaging in a de facto equality analysis. Had the 
Court done the same here when it shifted to punishment-to-group 
proportionality analysis it could have fashioned the group in a manner that 
avoided inequitable results. Lnder such a scenario, the definition of mental 
retardation would have been written in a way that gave due consideration 
to the equality consideration in the Eighth Amendment and the equality 
concerns in the Equal Protection Cl a use. 292 I ntraj uri sd ictional analysis 
would have enabled the Court to identify the differences that would rise to 
the level of a sufficient state interest to justif'.Y drawing distinctions 
between the groups subject to capital punishment, and thereby defined 
mental retardation in a manner that avoided likely future litigation on this 
po int. 29

-' Instead, it burdened the states with that task. 
>levertheless, the safe harbor the Court created for states to adopt 

medical diagnostic criteria for mental retardation should not now save 
legislative schemes enacted pursuant to Atkins from subsequent legal 
challenges. Although the Court may not initially have considered the equal 
protection implications of the ruling, it will be faced with the inequity that 
has follO\ved, undoubtedly framed in this manner. But the Court can 
prevent such inequities in future categorical exemption cases by defining 
the class entitled to exercise the new constitutional right, and doing so in 
light of the principles of equality, ,vhether via intrajurisdictional analysis 
or by taking the constraints of equal protection into consideration. 

State legislatures can ward off potential challenges to their statutory 
schemes by adopting legal definitions of mental retardation that are broad 
enough to encompass the different etiologies leading to cognitive, 

292. Of eour,e, the Court could have also done so hy recognizing the Eighth Amendment itself to 
have an equality principle demanding such an analysis. See gen~rul/y Laurence Claus, Th~ A 11/i
di.,·criminution 1,ighrh Amendment, 28 HARV. JL & l'Ul. 1'01.'Y (2004) (arguing (hat the context and 
Ji i,tory of ··nor nud and unusual punishments inflicted,. reveals u purpose to prevent invidiously 
discriminatory punishment). 

293. See supra Part ll.lJ.3. 
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behavioral, or adaptive impairments, while being age of onset neutral. The 
Court may have intended such a legal definition of mental retardation in 
Atkins by its own reasoning, when it said "by definition,'' the mentally 
retarded have: 

diminished capacities to understand and process information, to 
communicate, to abstract from mistakes and learn from experience, 
to engage in logical reasoning, to control impulses, and to 
understand the reactions of others .... [T]hey often act on impulse 
rather than pursuant to a premeditated plan, and ... in group 
settings they are followers rather than leaders. 294 

Using the Court's own language, the legal definition of mental 
retardation could be fashioned to encompass relevant medical 
conditions and serve the legal purpose identified in Atkins of exempting 
the least culpable offenders from death. The following could serve as a 
legislative definition of mental retardation: 

Mental Retardation. As a result of a mental disease or defect, 
diminished capacity to understand and process infornrntion, to 
communicate, to abstract from mistakes and learn from experience, 
to engage in logical reasoning, to control impulses, and to 
understand the reactions of others. 

Alternately, the Court might avoid equality concerns altogether if it ,vere 
to decide that cases like Enmund v. Florida, 295 Tison v. Arizona,296 Atkins 

TJ'." • • 297 d R ('" 298 · · · f j v. v 1rgmw, an oper v. -,1mmons, are mere mstanttat1ons o a arger 
and more generalized category, a lesser culpability category exempt from 
the death penalty. Such a category would cut across both crimes and 
persons, and need not make reference to medical conditions. Or, if the 
Court remains concerned with leaving certain decisions in the hands of 
jurors, it could decide that some medical conditions per se satisfy the 
standard of lesser culpability. 

Unless the Court takes a generalized culpability-based approach, any 
new legislative classification of mental retardation may be subject to 
equality challenges. Rather than allov.' for the near quarter century of 
mayhem the Court produced between its decisions in Ford v. 

294. Atkins v. Virginia, 536 U.S. 304, 318 (20021 (footnote omitted). 
295. 458 L .S. 782 (1982). 
2%. 481 l:.S.137(1987). 
297. 536 t'.S. 304 (2002). 
298. 543 t'.S. 551 (2005). 
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Waimvright2 99 and Panetti v. Quartermain;'00 the Court should now correct 
the inequities that have followed from Atkins. 

Of course, the Court's new jurisprudence has implications well beyond 
the classification of mental retardation. Any classification of persons or 
crimes the Court carves out under the Cruel and Unusual Punishments 
Clause could also have inequitable results. So, for example, while the 
Court in Cleburne held that age is not a suspect class,301 in Roper v. 
Simmons it exempted from capital punishment those under eighteen years 
of age . .1 112 This leaves open possible claims like those raised in Pemy v. 
Lynaugh,303 that mental age in addition to chronological age will be 
subject to an Eighth Amendment/Fourteenth Amendment challenge. 
Similarly, should the Court's intimation when it modified its order 
denying the rehearing of Kennedy v. Louisiana304 pan out into a holding 
that the Cruel and Unusual Punishments Clause allows different 
punishments for the same crime by civilians and military personnel, an 
equal protection challenge could follO\v. 305 Moreover, by applying the 
Thompson reformulation in Kennedy, the Court stripped its newest 
punishment-to-crime proportionality case of intrajurisdictional analysis. 
This invites the same kind of equal protection challenge in this area of 
proportionality review. 

CO:-JCLUSIO:-J 

When the Court shifted its Eighth Amendment proportionality analysis 
under the Cruel and Unusual Punishments Clause to carve out categories 
of people for heightened protection, it introduced a ne,v era of inequality 
\\'hereby similarly situated individuals are treated differently for purposes 
of punishment. Rather than carefully applying its earlier proportionality 
precedent, the Court abbreviated its doctrinal analysis when it focused on 
the proportion between punishment and culpability of groups of 
individuals. When the Court made this dramatic and unremarked shift 
from punishment-to-crime to punishment-to-cu 1 pabi 1 ity proportionality 
analysis, it failed to consider whether doing so would create 

299. 477 L .S. 399 (1986 J. 
3011 127 S Ct. 2842 (2007) 
30 I. City ol'Clebume v. Clebume Living Ctr., Inc., 473 U.S. 432,441 ( 1985). 
302. 543 LS. 551 (2005). 
303. 492 t.: .S. 302 ( 1989). 
304. On Pl'tition for Rehearing, Kcnnc<l)· v. Louisiana, 128 S. Ct. 2641 (2008) (>Jo. 07-343 ), 

available al http://www.supremecourtus.gov/opinions/07relatingtoorders.html. 
305. !d. at 3 (Statement of Kennedy. J.). 
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unconstitutional inequalities between individuals \Vith respect to the right 
against cruel and unusual punishment. 

Had the Court undertaken an intrajurisdictional analysis between the 
culpability of the mentally retarded and similar classes of offenders-as it 
had always done in its punishment-to-crime proportionality cases, by 
comparing the punishment-to-crime ratio against other similar 
punishment-to-crime ratios in the same jurisdiction-then it may have 
averted the inequities that have followed. The Court would have had to 
define the term mental retardation in law, to discuss the relevant class of 
individuals for comparison, and consider the similarities and differences 
between mentally retarded and other similarly situated groups of 
offenders. Then, the Court may have realized the arbitrariness of using 
diagnostic criteria for mental retardation as the legal standard for 
identifying the least culpable offenders ineligible for the death penalty. It 
could have forestalled legislative enactments based on medical diagnostic 
criteria, and likewise cautioned states to consider the requirements of the 
Equal Protection Clause of the Fourteenth Amendment when developing 
classification schemes pursuant to Atkins. 

Regrettably, the Court failed to appreciate the implications of its new 
ruling. The result has been arbitrary and unequal application of the Eighth 
Amendment to similarly situated individuals. Through the Court's nev.' 
jurisprudence, a new disproportionality has emerged-a capital defendant 
who suffers traumatic brain injury at age twenty-two, and exhibits all of 
the same behavioral manifestations as a medically diagnosed mentally 
retarded capital offender, can be subject to the death penalty while one 
with early onset mental retardation cannot. These legislative enactments 
are now ripe to be challenged on equal protection grounds. 

That the Court failed to recognize the potential conflict it created 
between the Cruel and Unusual Punishments Clause and the equal 
protection guarantees of the Fourteenth Amendment is unsurprising-it 
had never before succeeded in carving out classes of individuals for 
unique treatment for purposes of punishment. What is surprising is that the 
Court has continued to do so in subsequent cases, \Vithout recognizing the 
apparent interrelationship it has created between the Eighth and Fourteenth 
Amendments. This continuing failure has transformed the constitutional 
guarantee against cruel and unusual punishment into a new assurance of 
cruel and unequal punishment. The time is ripe for Court to recognize its 
mistake and to realign its Eighth Amendment jurisprudence. 
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Natalie Novick Brown, PhD 
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FederalWay,WA 98003 
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FORENSIC PSYCHOLOGICAL EVALUATION 

Donald David Dillbeck (DOB: 5/24/63) 

Case Number 18-11748 

May 1, 2019 

Donald Dillbeck was referred for lifelong psychological assessment by defense counsel. 

Mr. Dillbeck is incarcerated on death row in Union Correctional Institution in Raiford, 

Florida, after his conviction and death sentence in 1991 for killing Faye Vann. 

Mr. Dill beck was diagnosed by a medical doctor at the time of trial with fetal alcohol 
effects (FAE), an outdated diagnostic term for what is now called alcohol related 

neurodevelopmental disorder (ARNO). ARND is a medical diagnosis caused by a birth 
mother's alcohol consumption during pregnancy. ARND (like FAE) involves significant 

central nervous system dysfunction and falls under the general Fetal Alcohol Spectrum 
Disorder (FASD) umbrella. 

I have been asked by current defense counsel to review Mr. Dillbeck's lifelong 

behavioral/functional history and respond to the following consultative questions: 

1. Does Donald Dillbeck's lifelong functional and adaptive history reflect the mental 
defect associated with FASD (i.e., Other Specified Neurodevelopmental 

Disorder), which is referred to in DSM-5 as neurodevelopmental disorder 
associated with prenatal alcohol exposure (ND-PAE)? 

2. If Mr. Dillbeck's lifelong functioning is consistent with ND-PAE, is it likely this 

mental defect influenced his alleged offense conduct in 1979 and 1990? 

3. Was brain immaturity a factor in Mr. Dillbeck's offense history? 

I am a clinical and forensic psychologist with specialized training and 24 years of forensic 

and clinical experience in FASD and other medical conditions involving developmental 

disabilities. Input regarding the above questions is typical for mental health 

professionals such as myself who have acquired expertise via formal training, review of 
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the relevant literature, and experience in the developmental/behavioral manifestations 
of FASD. 

My resume is attached as an appendix to this report. 

FORENSIC OPINION 

To a reasonable degree of psychological certainty, data from multiple convergent 
sources in this evaluation support the following opinions: 

1. Donald Dillbeck's cognitive and adaptive history meets diagnostic criteria for Other 
Specified Neurodevelopmental Disorder (specifically, Neurodevelopmental Disorder 
Associated with Prenatal Alcohol Exposure or ND-PAE), and there is no explanation 
other than ND-PAE that adequately explains his lifelong functioning. ND-PAE is a 
diagnosis that was first made possible in 2013 with publication of DSM-5. ND-PAE was 
endorsed in the last two or three years as the official mental health diagnosis for FASD 
conditions and standard of practice in the field. The secondary disabilities in his 
history, including criminal behavior, reflect how his cognitive dysfunction and 
associated adaptive impairments produced many of the negative life course outcomes 
predicted by the FASD research (i.e., a cause-and-effect process). Because of his brain 
dysfunction Mr. Dillbeck was unable to cope effectively with life experiences and 
function effectively when left to his own devices. The opinions expressed in this 
paragraph are based upon convergent data from the following independent sources of 
information in the context of the FASD literature: 

• chronic academic achievement deficits in childhood that in the context of 
average intellectual functioning indicated Mr. Dillbeck had a significant 
learning disability, 

• stuttering in childhood, which constituted the developmental delay in speech 
and language often seen in FASD, 

• neuropsychological assessment at the time of trial that indicated significant 
deficits in verbal and visuospatial learning and memory skills, 

• recent neuropsychological assessment that found significant deficits in 
multiple cognitive domains, consistent with the mental condition associated 
with the central nervous system abnormality in FAE/ ARND/ND-PAE, 

• standardized adaptive assessments that found deficient functioning in 
childhood and in adulthood, consistent with the mental condition associated 
with the central nervous system abnormality in FAE/ ARND/ND-PAE, 

• neuropsychological test results that are consistent with qEEG and CNS-VS 
assessments, 
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• executive function ratings by Mr. Dillbeck and his sister that were consistent 
with neuropsychological and CNS-VS testing as well as qEEG assessment, 
indicating widespread impairments in self-regulation, 

• collateral data provided by Mr. Dillbeck's sister indicating he had multiple 
functional problems in early childhood, 

• multiple adverse life course outcomes consistent with the FASD secondary 
disabilities research, and 

• a diagnosis of Fetal Alcohol Effects at the time of trial by a medical specialist 
who received training in the early 1970s from FASD researchers at the 
University of Washington. 

2. Convergent data from many independent sources in this evaluation support a 
conclusion that at the time of the offense, Donald Dillbeck was a developmentally 
disabled adult with the mental defect ND-PAE, which substantially impaired his 

judgment, intentionality, and impulse control. Because of his prenatal alcohol 
exposure, he was biologically predisposed to overreact to stress. Therefore, it is likely 

that at the time of the offenses in 1979 and 1990, Mr. Dill beck's mental defect 
influenced his offense behavior. 

3. In the context of recent research that finds substantial delay in brain maturation in 
FASD as well as current adaptive assessment indicating considerable adaptive delay in 
Mr. Dillbeck at age 26, the brain immaturity associated with his FASD condition likely 
influenced his offense conduct in 1979 and in 1990. In other words, his functioning in 
both 1979 and 1990 was childlike. 

PROCEDURES 

This report is based on information from eight independent sources, including record 

review, in-person interview with Mr. Dillbeck, in-person interview with his sister, 
psychological assessment, standardized adaptive behavior assessment and behavior 

measures, neuropsychological testing and consultation by Dr. Paul Connor, quantitative 
EEG (qEEG), and consultation with Dr. Richard Adler regarding interpretation of qEEG 

results. 

Donald Dillbeck was interviewed alone for 5.0 hours in a private room at Union 

Correctional Institution on March 18, 2019. He was administered the following 

questionnaires: Paulhus Deception Scales (PDS), Structured Inventory of Malingered 
Symptomatology (SIMS), Behavior Rating Inventory of Executive Function-Adult (BRIEF

A), Adaptive Behavior Assessment System - Third Edition (ABAS-3), and Symptom 
Checklist 90 - Revised (SCL-90-R). Cognitive testing was not conducted as I relied upon 

recent neuropsychological assessment by Paul Connor, PhD. 
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Cindy Commorato-Fagan (Mr. Dillbeck's older sister and only living close relative) was 

interviewed in person for 2.0 hours on March 19, 2019, and administered the following 

standardized adaptive and behavioral measures: Vineland Adaptive Behavior Scales

Third Edition (Vineland-3, Behavior Rating Inventory of Executive Functioning-Adult 
(BRIEF-A), and Fetal Alcohol Behavior Scale (FABS). 

I consulted with the following experts: 

• Ron McAndrew, CPS, prison and jail consultant, regarding the conditions at 

Sumter Correctional Institution during the time Mr. Dill beck was incarcerated 

there; 

• Paul Connor, PhD, neuropsychologist and specialist in FASD, regarding 

interpretation of his neuropsychological test results; and 

• Richard Adler, MD, regarding interpretation of the results of quantitative EEG 

(qEEG) testing. 

Appendices: 

A. Record Review 

B. Neuropsychological Testing by Dr. Connor 

C. Quantitative EEG (qEEG) 

D. Forensic Psychiatric Consultation by Dr. Richard Adler 

E. FASD and the Criminal Justice System (website publication by the Substance 

Abuse and Mental Health Systems Administration, Department of Health and 
Human Services) 

F. Resume 

My opinion is based upon materials available to me at the time of this report, and I 

retain the right to revise my opinion should new information become available. 

BACKGROUND 

Donald David Dillbeck is the biological son of Audrey and Donald Hosey. According to 

penalty phase testimony from Donald Hosey, after their first child Cindy was born, 

Audrey began drinking heavily. Throughout the pregnancy with their son Donald, 

Audrey drank between three and four six-packs of beer daily. After their son's birth, 
Audrey's drinking increased. Donald Hosey left the marriage when Donald was two or 

three years old. 
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When Mr. Dill beck was four-and-a-half years old, he and Cindy were removed from their 

mother's care and placed in the foster system. Two years later, his sister Cindy was 

adopted by one of their foster families, and he was adopted by Charles and Ada 
Dillbeck. The Dillbecks raised him from age six-and-a-half until shortly before his 16th 

birthday. 

School records depict significant learning and self-regulation deficiency in Mr. Dillbeck's 

early childhood years. After failing first grade, he continued to have difficulty in 

academics through the rest of his school years, although school testing indicated an 

average IQ. In his second year of first grade, he received Ds in Writing, Math, and Health 
and Cs or Bs in other classes. Effort and Conduct marks were Bs and Cs. In second grade, 

he failed Reading, English, Spelling, and Health during a number of grading periods and 

received Ds and Cs in Writing and Math, although he received consistent B marks in 

Effort and Conduct. In third grade, he failed Math during two grading periods, failed 

Health during one period, and received mostly Cs and Ds in other subjects with an 

occasional B (Reading and Health) and A (Health), with Effort and Conduct marks that 

included As, Bs, and Cs. Academic marks in fourth through sixth grades showed gradual 

deterioration. Effort marks decreased significantly in sixth grade, although he was still 

obtaining Bs and Cs in Conduct that year. 

Academic performance remained poor through ninth grade, which he did not fully 

complete due to his arrest in April 1979 for killing a sheriff deputy. At the time he left 

ninth grade, he had a cumulative GPA of 1.4. Notably, there was no explanation in the 

records for his chronic history of school failure. His attendance was good throughout 

school, and records described the parenting he received from the Dillbecks in positive 
terms. By all accounts in the records, the Dillbecks loved their adopted son and raised 

him in a structured, nurturing, and pro-social manner. Until around the time of his first 

offense at age 15, records indicate no behavior problems while under the supervision of 

his adoptive parents. 

Standardized testing during the school years indicated the following: 

IQ Testing 
[Standard Scores - Mean = 100, SD= 15] 

Year Test VCI/VIQ PRI/PIQ WMI PSI FSIQ 

-
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Achievement Testing 

[Grade Equivalence unless otherwise noted] 

Year Grade Age Test Word Reading Lang Spelling Math Math 
Reading Comp Cale Concepts 

•:···--·-· 
On March 30, 1979, Mr. Dillbeck was confronted in the act of trying to steal a CB radio 
out of a truck. The truck belonged to Phillip Reeder. When Mr. Reeder confronted Mr. 

Dillbeck and tried to escort him into his home to call the police, Mr. Dillbeck stabbed Mr. 
Reeder in the chest with a lock-back knife he carried in his pocket and then fled. 

Ultimately, the State of Indiana did not pursue the charges. 

On April 11, 1979, two weeks after stabbing Mr. Reeder, Mr. Dillbeck drove to Ft. Myers, 

Florida, in a stolen vehicle and parked in a closed parking lot at the beach. He was 

approached by Lee County Sheriff's Office Deputy Lynn Hall as he sat inside the vehicle 

and then questioned. During the questioning, Mr. Dill beck left his vehicle and tried to 

flee, at which time the deputy apprehended him, and they struggled. During the 
struggle, Mr. Dillbeck grabbed the deputy's gun and shot him twice, fatally wounding 

him. Mr. Dillbeck then wandered around the area, where witnesses observed him still 

holding the deputy's gun in his hand. After his arrest, Mr. Dillbeck confessed to the 

murder. During the penalty phase of his trial, he testified that he shot the deputy 

because he was scared he would be arrested. He said he was under the influence of 
marijuana at the time. On June 6, 1979, he was sentenced to life in prison, with a 
mandatory 25-year sentence for premeditated first-degree murder. 

Shortly after his 16th birthday, Florida Department of Corrections (DOC) received Mr. 

Dillbeck into custody. According to the DC14, he entered prison on 6/13/79, and was 
transferred to Sumter Correctiona I Institution (a maximum security prison) on 7 /16/79. 

In November 1982 (age 19), Mr. Dillbeck was transferred from Sumter Correctional 

Institution (Cl) to Zephyrhills Correctional Institution so he could participate in programs 

available there. On February 7, 1983, he attempted to escape from Zephyrhills Cl but 

was apprehended immediately when he got stuck in prison fencing. He later said, "The 

dorm door was unlocked; I went out and over the fence and got caught in razor wire on 

the second fence. I wanted to leave as things started getting me down." Mr. Dillbeck 

pied guilty to attempted escape and was sentenced to a year and a day in prison, 

consecutive with his sentence for the murder of Deputy Hall. 
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In March 1983, Mr. Dillbeck was transferred to Union Cl and then was returned to 

Sumpter Cl in May 1983. In January 1984, he was transferred to Baker Cl for a week of 

law clerk training and then transferred back to Sumter Cl. 

On August 19, 1984 (age 21), Mr. Dillbeck stabbed inmate Paul Nixon with a homemade 
knife. Based on his admission of guilt, the DOC Disciplinary Committee found Mr. 

Dillbeck guilty of armed assault and recommended disciplinary confinement for a period 

up to 90 days. Mr. Dillbeck claimed Nixon had been pressuring him for money and 

sexual favors and said he attacked Nixon with a knife in order to scare him off. 

On March 18, 1985, Mr. Dillbeck was found to be drunk, with an alcohol blood level of 

.20 to .30. He admitted consuming approximately five cups of homemade wine. He was 

found guilty of intoxication, and it was recommended he be placed on the disciplinary 

squad for up to 90 days. 

In January 1986, he was transferred to Avon Park Cl and four years later was transferred 

to Quincy Annex on 1/26/90 to be trained as a cook and baker, per his request. In May 

1990, he told DOC he no longer wanted the training, indicating a preference to remain 

in food service, which was his assignment at the time. Eventually, he was assigned to 

several outside community service projects, during which he had medium custody 
status. 

On June 22, 1990, Mr. Dillbeck was assigned to a work detail to serve food at a banquet 

in Gretna, Florida. Upon arriving, the work detail assembled the serving line, served the 

guests attending the function, and then ate dinner themselves. While assembling the 
inmates in preparation for leaving, the sergeant in charge discovered Mr. Dillbeck was 

missing. 

Mr. Dill beck later explained in testimony that while on the work detail at the banquet, 

he stood around for about 20 minutes while trying to get up the nerve to leave since the 
DOC officers were not watching him. Noticing an inmate looking at him, Mr. Dillbeck 

asked the inmate if he would snitch on him and when the inmate said nothing and 

turned and walked away, Mr. Dillbeck ran from the venue. He then traveled seven or 

eight miles by foot that night and did not get any sleep. 

The next day, June 23, Mr. Dillbeck made it to Quincy, Florida, where he took some 

clothing off a clothes line. He then walked all day to Tallahassee, arriving around dark. 

He bought a Mountain Dew at a filling station and tried to reach a friend by phone. His 
plan was for the friend to pick him up in Tallahassee. That night, he slept in the woods 

for about three or four hours. 

On June 24, he bought some food and a knife. He explained the reason for the knife was 

to get someone to drive him away from Tallahassee if he couldn't get in touch with his 

friend. Eventually, he ended up at the Tallahassee Mall. 
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At approximately 2:30 p.m. in the afternoon of June 24, Faye Vann stopped at the 

Tallahassee Mall while taking her children to the lake for a picnic. She waited in her car 

while her children went into the Mall to exchange some clothing at a store. The children 

later stated that they believed they saw a man, whom they believed was Donald 
Dill beck, leaning against one of the pillars at the store, looking like he was waiting for 

someone. Upon leaving the Mall, the Vann children returned to their car in the parking 

lot and discovered their mother had been brutally murdered. 

Donald Dillbeck was tried for the murder of Ms. Vann and convicted of first-degree 

murder, armed robbery, and armed burglary. He was sentenced to death on the first

degree murder charge and given consecutive life sentences on the armed robbery and 

armed burglary charges. 

INTERVIEW 

Donald Dillbeck was interviewed alone in a private room at Union Correctional 

Institution. He presented as a bald man wearing glasses, with a trimmed mustache, 

fringe of closely cut light-colored hair, and three-day stubble beard. He was dressed in 

an orange prison jump suit. He was slender, 5'11" tall, and looked considerably younger 

than his chronological age of 55. His feet were shackled, but his hands were free. He was 

left-handed. Eye contact was good. 

He was polite, accommodating, straightforward, earnest, serene, and immediately 
cooperative. He seemed somewhat childlike and eager for acceptance at times. 

Occasionally, when he did not understand questions calling for him to describe his 

relationships or emotional reactions to negative experiences, he tended to respond 
tersely with "it sucked." 

He was quite forthcoming about his life history, reporting negative as well as positive 

information. Verbal responses tended to be concrete. A couple times when completing 

questionnaires, he asked for help on how to record the date as he could not recall 

whether the day or month came first. 

He generally understood that the purpose of the interview was a psychological 

evaluation and said he was not taking any medication at the time of his interview. 

Describing his mood as "usually upbeat," adding that he wasn't always that way. He 

explained that around 15 years ago, he began reading books on meditation and teaching 
himself how to meditate. Over time, his practice of daily meditation began having a 

positive effect on his mood and attitude. He said he currently meditated up to three 

hours per day. 
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Prison Adjustment 

Asked about his adjustment to incarceration, Mr. Dillbeck reported no difficulties and no 

write-ups for many years, although he acquired three major infractions in his early adult 

years. He said that after his conviction at age 16, he was placed in a "bad prison" 
(Sumter Correctional Institution), which was "rough," and he was "confronted a lot." 

The worst experience was when four or five older inmates "yoked" and robbed him as 

he was walking down a stairwell. He explained that one of the inmates used his elbow to 

hook his neck, then knocked him unconscious and took the $15 he had been carrying. 

He noted that after that incident, he became hyper-vigilant ("learned how to keep my 
head on a swivel"). Eventually, he was placed in a rehabilitation dorm for drug 
treatment at Sumter, which was a relatively safe environment ("it was an oasis"). After 

completing a year of treatment, he then was placed in a one-man cell in an honor dorm, 

which afforded some protection from inmates in general population. 

[Ron McAndrew, prison consultant, reported that Mr. Dillbeck would have been placed 

at Sumter Cl because Sumpter was a juvenile camp in the 1980s that held teenagers and 

young men as old as age 24. Some of the inmates at Sumter Cl were small; some were 

quite large, "230 pounds of solid muscle." Mr. McAndrew indicated that the larger 

inmates became "predators," and the smaller inmates were "in big trouble." Mr. 

McAndrew indicated that Sumter was one of the worst prisons he had been to. He went 

there personally three or four times between 1982 and 1987 to help quell prison riots. 

Describing Sumter as the "gladiator camp" and "bed of snakes" in the 1980s, he 
indicated there was fighting there among inmates "all day long, every day." DOC was 

"constantly sending inmates to the hospital with serious injuries."] 

[DOC records indicated Mr. Dillbeck eventually held various jobs in prison, including 

orderly, laborer, dishwasher, library clerk, and houseman. He participated in three 

programs (i.e., drug treatment, vocational drafting, and vocational floriculture).] 

He reported three disciplinary infractions, including an encounter requiring self-defense 

and another involving intoxication: 

In 1983, Mr. Dillbeck tried to escape from Zephyrhills Cl, which reportedly was 

known at the time for having a lot of escapes and being "pretty lax." He reported 
that when he noticed an unlocked back door, he walked out of the building and 

tried to escape through the razor wire. Unfamiliar with that kind of fencing, he 

was cut up and scratched. He surrendered when an officer confronted him with a 
gun. He reported he was stuck in the razor wire for 45 minutes while staff used a 

cherry picker to extricate him. He noted, "I had known about the razor wire but 
didn't think it was that dangerous." He pied guilty to the charge and received a 

sentence of a year and a day. 
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In 1984 (age 21), he was written up for an incident involving another inmate who 
reportedly was extorting him. He said he "borrowed" a homemade knife and 

stabbed the inmate with it when the inmate confronted and cornered him 

because he feared for his life. He said this incident stopped anyone from harassing 

him from that point on ("this told people they couldn't mess with me"). [The 

disciplinary report, dated 8/20/84, depicts this incident as follows: Mr. Dillbeck 

was observed by staff carrying a knife as he was in pursuit of another inmate. 

When both inmates approached a dormitory, the other inmate entered, and 

several other inmates began chasing Mr. Dillbeck toward a different dormitory 

where he was apprehended in possession of a 15-inch knife. During investigation, 
Mr. Dillbeck stated, "Inmate Nixon and two other blacks have been threatening 

me for money or drugs in the past two weeks. Inmate Nixon approached me near 

the inmate canteen and threatened to kick my ass if I didn't give him some money, 

so I pulled out the shank to protect myself because Nixon had two other inmates 

near him to help him. I don't carry a shank, but I had that one because of Nixon's 

threats to me. I didn't intend to stab Nixon, just wanted to scare him and make 

him leave me alone." Another inmate, a witness, stated, "Inmate Nixon and a 

couple of other black inmates have been bothering and threatening inmate 

Dillbeck for a couple of weeks ... " Inmate Nixon stated, "Dillbeck paid me $20 on 

Saturday. I don't know why he did what he did." Inmate Nixon was treated at the 

clinic for a superficial laceration to the left side of his chest. Based on Mr. 

Dillbeck's admission of guilt, he was found guilty of Armed Assault. Disciplinary 

Confinement was recommended for up to 90 days plus a loss of 90 days Gain 

Time.] 

Around 1995, Mr. Dillbeck was written up for intoxication. He said he made the 

alcohol himself from oranges, prunes, and tomato puree. Noting that marijuana 

was easily obtained in the prison system, he indicated that from age 19 on, he 

drank alcohol and smoked marijuana through much of his first prison sentence. 

Mr. Dillbeck acknowledged that when he asked to be transferred to Quincy Annex to be 

trained as a cook and later said he wanted to remain in food service, he made those 

requests in order to enhance the possibility of being able to escape. 

He reported no write-ups during his second period of incarceration. In recent years, his 
only contact with anyone in the community was with his legal team and a few pen pals. 

Medical/ Mental Health History 

Mr. Dillbeck described his health as "good" and reported no history of medical or 

mental health symptoms or treatment in the community except for a year of substance 

abuse treatment in prison at age 16 (i.e., his first prison sentence). He has never taken 

psychoactive medications. Although he reported occasional thoughts of death, he never 

contemplated or attempted suicide. 
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He admitted abusing alcohol from age 13 to 27, including daily drinking in prison starting 

around age 20 and 21. Illicit drug use involved the following: abuse of prescription 

medication (sedatives, anxiolytics, pain killers) in his mid-teens; marijuana use from age 

13 or 14 on, including smoking daily at age 15, and smoking three or four times a week 
during both incarcerations, gradually decreasing until 15 years ago when he stopped 

completely (this was around the time he reportedly began meditating and following a 

healthy lifestyle); daily use of aerosols at age 14 for six months until he passed out with 

a plastic bag over his face and "realized it was not a good idea"; and use of stimulants 

(e.g., speed methamphetamine) a few times in the community and around 10 times in 
prison until age 27. 

Family History 

Describing his early life history, Mr. Dillbeck indicated he was born in El Paso, Texas, and 

lived initially with his biological parents. When he was around three or four years old, 

his father left the family, and he and his older sister Cindy remained with their mother. 

Asked to describe his memories of his mother, Mr. Dillbeck's first comment was, "I 

remember her drinking beer constantly." He described her as a schizophrenic alcoholic 
who physically abused and tortured him and his sister, noting she was unaffectionate, 

neglectful, physically cruel, and "angry most of the time." He described being beaten 

with an extension cord for stealing money from her to buy food because he and Cindy 

were starving. He explained that after his mother passed out from drinking, he took 

money from her purse, went to a restaurant down the road, and asked for some milk 
and donuts. The store managers took him home, gave the money back to his mother, 

and after they left, she "beat the hell out of me." Throughout the beating, she kept 

asking him if he was going to "do it again," and no matter how he answered, she kept 

beating him and asking that same question over and over. Another time, his mother 

taped him to an ironing board and stuffed cotton in his mouth to keep him from yelling. 
He recalled observing his mother "beating the hell out of Cindy." Although there seldom 

was food in the house, if he and Cindy ate any of it, their mother beat them. He noted, 

"Cindy was really my mother." Life was very scary and unpredictable in his mother's 

care, and they moved frequently. In one place, all three slept in the same bed. They 

subsequently moved into "a real dump," which had bugs swarming all over the bed 
when the lights were turned out. He thought his mother might have prostituted for 

money to buy alcohol as he remembered a lot of people coming into and out of their 

various residences. 

Mr. Dillbeck had a few memories of his biological father. In a positive memory, he and 
his father were at a lake watching fireworks. In another memory, he recalled the day his 

father left. The tipping point came when his mother violently attacked his father as they 

were arguing loudly. His father then asked both children if they wanted to go with him. 

When Cindy said 'yes,' his mother threw Cindy down the front steps. Seeing this, Mr. 
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Dillbeck told his parents he wanted to stay with his mother so she wouldn't throw him 

down the steps. Shortly after leaving with Cindy, his father brought her back. 

When Mr. Dillbeck was four-and-a-half, he and Cindy (age seven) were removed from 

their mother's care and placed in foster care. Over the next two years, they lived 
together in two subsequent foster homes. The best thing about the foster homes aside 

from being away from his mother's extreme abuse was being with his sister, whom he 

loved and viewed as his parent figure. [She was approximately three years his senior.] 
The worst thing about foster care was the foster parents' "indifference" toward him. 

Although there was no physical abuse in the foster families, he felt "put down" because 
he was slow to learn things ("it was not easy for me to pick up things .... everything was 

hard for me to learn"). For example, Cindy had a very hard time teaching him how to tie 

his shoes. When he was six, Cindy was adopted by their second set of foster parents, 

who didn't want him, and he was adopted by Charles and Ada Dillbeck. He noted that 

separation from Cindy at that point "was probably the major trauma" in his childhood. 

Describing the Dill becks, both of whom now are deceased, Mr. Dillbeck said they raised 

him as an only child in a middle-class neighborhood in Anderson, Indiana. Although they 

were very loving toward him and treated him well, it was not easy for him to accept 

their love because it was so different from the child abuse and neglect he had 
experienced with his biological mother ("maybe I didn't think I was worth it"). Ada 

Dillbeck nurtured him affectionately, guided his behavior, and structured his life; Charles 

Dillbeck often took him fishing and was "standoffish" and "a man of very few words" but 

caring. His adoptive father, was an alcoholic who tried to hide his drinking from his wife. 

Eventually, after being fired from his job for drinking, Charles Dillbeck began long-haul 
truck driving, which meant extended absences from the family. 

The Dillbecks gave him chores (e.g., mowing the lawn) and taught him "manners, rules, 

and instilled good Western values." He noted he had a routine, a curfew, and "a lot of 

'don'ts."' Although the Dill becks tended to bicker a lot, he never observed any domestic 

violence between them. The did not abuse or neglect him, and they disciplined him by 

spanking. He felt protected and loved by his adoptive mother and felt protected by his 

adoptive father ("not sure if I felt loved"). Asked if he could change one thing about his 

adoptive father, Mr. Dillbeck said he wished that his adoptive father had been 

"warmer." Asked the same question about his adoptive mother, he said he wished that 
she would have recognized that he needed psychological treatment for his early 

childhood trauma: "I wish she would have gotten me some help, realized that love 

wasn't all I needed. I needed serious help, psychological help." 

The most difficult thing about his childhood was losing his sister. The best thing was 
being placed with the Dillbecks. The one word that best described his very early 
childhood was "it sucked." 
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Describing his older sister Cindy, Mr. Dillbeck said she was quiet, maternal, protective, 

and caring. Cindy tried to shield him from their mother's physical abuse by telling him to 

hide with her in the closet so their mother wouldn't find them. After his adoption, the 

thing he wanted most in the world was to find Cindy. He knew her last name because he 

also had lived with the family that adopted her ("the Laws") but "didn't want" him. 

Eventually when he was around 12, he located Cindy after a girl in his neighborhood told 

him that the Laws lived nearby. He rode on his bicycle to the Laws' house, where Cindy 

was happy to see him. However, she didn't want her adoptive parents to know they had 

discovered each other, something which he didn't understand. Although they saw each 

other about 20 times over the next three years, he felt both accepted and rejected by 
Cindy at the same time ("things were not the way I thought they would be"), which hurt 

"for a lifetime." 

Trauma History 

Besides his biological mother's physical abuse, neglect, and mental illness, the 

separation of his parents around age four and subsequent absence of his father, and 

loss of his primary attachment figure (Cindy) at age six ("felt like a death"), trauma 

screening prior to age 18 also included the following experiences during Mr. Dill beck's 

childhood: 

• emotional abuse and ridicule by his biological mother, 

• witnessing domestic violence (i.e., seeing his biological mother striking and 

beating his sister), 

• experiencing his biological mother's and adoptive father's alcohol abuse, 

• occasionally being told he was "no good" by his adoptive father, and 

• indifference by his foster parents. 

Although Mr. Dillbeck reported feeling terrorized by his biological mother, he denied 

any symptoms indicative of posttraumatic stress disorder (PTSD). 

School History 

Asked to describe what school was like for him, Mr. Dillbeck responded, "It sucked." 

When asked to clarify, he added, "It didn't seem like I could get it." He recalled having to 

repeat first grade. Although he generally remembered doing very poorly in school, he 

did not recall failing as many classes as his school records depicted. 

In his initial year of first grade, which was before the Dill becks adopted him, Mr. Dillbeck 

received speech and language services in school ("apparently I had a little stuttering 
problem"). [His sister confirmed the stuttering issue.] 
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Although a babysitter sometimes helped him with his schoolwork when he was six or 

seven, his adoptive parents weren't able to assist with his homework because they had 
limited educations ("I think my mother made it to ninth grade and dad to fifth or sixth 

grade"). However, his adoptive mother went to all his parent-teacher conferences and 

was concerned about his grades. 

When he was in third grade, Mr. Dillbeck penciled in 'As' and 'Bs' on his report card 

because his adoptive mother had promised him some toys if he got good grades. When 
she noticed immediately what he had done ("it was obvious"), he was "whupped" by his 

adoptive father. However, he tried the tactic one more time ("I didn't learn"). 

School staff did something "remarkable" for him in third grade: they had him teach a 

first grader how to read, which was "the best thing that could have happened for me." 

Teaching someone else helped him learn how to read, "probably more than it helped 

the other kid learn." 

Asked how he thought he was viewed by other children in elementary school, Mr. 

Dillbeck responded, "not good," noting he didn't "fit in" and had no friends. He was 

bullied because of his poor grades, which everyone knew about because the teachers 

posted their students' grades. Whenever he was asked questions in class, he never 
knew the answers, and he was "terrible" at reading out loud. He noted that he never 

read a book before going to prison. 

Asked what he remembered most about school in his teens, he responded in his typical 

manner, "It sucked." He did not participate in extracurricular activities except for being 
in band "for a minute." He said he played trumpet poorly. 

He endorsed the following difficulties during his school years: attention and 
concentration problems ("all the time"), remembering things, understanding what 

others were explaining to him, and expressing his thoughts coherently to others. He 
denied hyperactivity. 

He denied any behavior problems in school except for suspensions in eighth grade for 
"huffing" ("it was a little bottle of stuff I bought at a head shop") and skipping classes in 

ninth grade. He said he belonged to a "pothead" social group, and his friends also used 
drugs and skipped school. Although he went off to school every morning, he was high on 

marijuana every day of ninth grade. He denied ever being expelled. 

Asked if he had developed any plans in childhood for when he finished school, he 

responded, "I couldn't think past a day." He had no work history except for a part-time 
job washing dishes after school for a couple weeks. 

Indicating that his last year of completed schooling was eighth grade, Mr. Dillbeck 

reported he was arrested before completing ninth grade. He said he later obtained a 
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GED in 1980 when he was 16 and incarcerated at Sumpter Correctional Institution. He 

noted that he had to take the "first part" of the GED exam twice in order to pass. He 

later completed approximately nine credit hours of college courses provided by Lake 
Salter Community College. The classes were in subjects like "free-hand art" and music. 

He started a Spanish class but dropped out before completing it. He dropped out of a 
couple of other courses as well. 

Developmental History 

Mr. Dillbeck reported significant problems with academics, communication, practical 
skills, and socialization in childhood. He had no friendships in elementary school and felt 

socially awkward and isolated. He had difficulty keeping up with peers in sports. 

Puberty was very confusing for him with respect to the feelings he was having 

("aggression, not fitting in"). He always felt he was not accepted by others because he 

had been adopted and had persistent difficulty dealing with the stark contrast between 
his structured middle-class life with the Dillbecks and his earlier "horrifying and chaotic" 

life with his mother. A chronic perception that he was "different" from his peers was 

reinforced by frequent bullying he received for poor grades, social awkwardness, and 

being adopted. In middle school, he began spending time with the only peers who 
accepted him (i.e., boys who were getting into mischief). Describing himself as "easy 
and impressionable" and a "follower," he said he always was the one to "take things to 

the extreme" in order to impress others. For example, if a peer suggested throwing 

rocks at a window, he would throw rocks at all the windows and break them. He said he 

was accepted because he was willing to go along with the group and out-do them 
because he craved their acceptance. He noted that all of the boys in his small group of 

friends had behavior problems and were getting poor grades. For example, one friend 

wanted him to break into houses with him, something which they did together three to 

four times. One of the houses belonged to Mr. Dillbeck's adoptive aunt. 

He began dating at age 13 and over the next two years had a few brief superficial 

relationships with girls he either met at school or met through his adoptive cousin. He 

was 15 when he had his first sexual experience. He denied any personal history of 

domestic violence. 

His close relationship with his adoptive mother began to change as he entered his teens 
and became oppositional and rebellious ("I knew she couldn't tell me what to do 

anymore"). She knew he was using drugs because she sometimes found marijuana, pills, 
and plastic bags with aerosol powder in his room. One time, she recognized that he was 

under the influence. Another time, she discovered that he was growing marijuana in a 
terrarium. By that point, she was no longer able to discipline him effectively. 

Reportedly, Mr. Dillbeck's substance use history began in his early teens. He drank 

alcohol between the ages of 13 or 14 and 27, which sometimes included daily drinking 
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(especially around the age 20/21). He started smoking marijuana around age 13 or 14 
(an older cousin offered it to him at a party) and smoked the substance daily from his 

fifteenth birthday until the time of his arrest. He abused inhalants regularly for six 

months at age 14 until he passed out with a plastic bag over his face. Later in prison, he 

smoked marijuana a few times per week until 15 years ago. He occasionally (five or six 
times) abused prescription medications and pain killers around age 14 and 15 and 

abused the former about ten times in prison until age 27. He denied all other illicit drug 

use. 

Around age 15, he learned from the boys in his peer group how to break into cars and 
steal CB radios. After he began following their lead, he stole "close to a hundred CBs," 

selling them for $5 a piece in order to fund his marijuana purchases. He noted, "I was 

not one to think about doing something like that, but if someone gave me the idea, I'd 

go to the extreme." By the time of his arrest in 1979, he had been using "speed, uppers, 

and downers" since age 14, all of which had been introduced to him by his peer group. 

Shortly before his arrest for killing the sheriff deputy, Mr. Dillbeck was caught while 

trying to steal a CB. Later, he learned that the theft victim had given the police a good 

description of him. After a boy he knew identified him to the police, the police 

interviewed and photographed him. He denied committing the offense during the 
interview but that night, he decided to leave for Florida, California, or Mexico. He chose 

Florida because his adoptive family had vacationed there a few times. He had friends in 

Fort Lauderdale but mistakenly thought they lived in Ft. Myers, which became his 

destination. 

Overall, conduct disorder screening was unremarkable except for the above assault, 

breaking into three or four houses with a friend, breaking into cars to steal CBs, and 

lying either to obtain something or avoid punishment ("I was bad at conning people; 
they saw through me"). He had no history of arrest prior to age 15. 

Mr. Dill beck denied any history of anger control problems and said he only got into 

fights if the other person confronted him aggressively. 

Offense History 

Asked if he felt anger during any of his three offenses, Mr. Dillbeck responded that the 

predominant emotions he felt were fear and alarm rather than anger: "The worst thing 

you can do is make me feel afraid." He said his emotional reactions to the victims' 

actions in his 1975 and 1990 offenses felt similar to his experiences with his birth 

mother: "I panicked and reacted at the same time. It's a gut reaction. I didn't have time 

to think or decide anything." He indicated that none of the three offenses of record was 
"planned" but rather impulsive "gut reactions" to the fear and alarm he felt at the time. 
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Describing the stabbing of Phillip Reeder, Mr. Dillbeck reported he was high on "speed" 
when he broke into Mr. Reeder's car to steal a CB radio. He described himself as "cocky" 

at the time as he had stolen "nearly a hundred CBs" without anyone ever confronting 

him. Consequently, before starting to work on freeing the CB from the dashboard, he 

sat in the front passenger seat and played with a basketball he found in the car. He was 
shocked and alarmed when suddenly the door of the car opened, and Mr. Reeder slid 
into the driver's seat. When Mr. Reeder told him he had a gun and was going to shoot 

him, Mr. Dillbeck said he felt scared and cornered ("felt like I couldn't escape"). When 

His panic increased when Mr. Reeder grabbed his arm, and he pulled out his 

pocketknife, stabbed the knife toward Mr. Reeder "on impulse" to get free, and "took 
off running." He said his intention was to "get loose" from Mr. Reeder's grip so he could 

escape. He said he didn't aim at Mr. Reeder's chest ("didn't aim at anything") and didn't 

know the knife struck his heart until he heard this information at his second trial in 

1990. He noted the information did not come up at the trial in 1979 because he pied 

guilty to the offense involving Deputy Hall. 

Describing the murder of Deputy Lynn Hall on April 11, 1979, at Ft. Myers Beach, Mr. 

Dillbeck said he was high on marijuana at the time and had not slept for 72 hours 

because he had driven from Indiana to Florida without stopping for the night. His first 

thought when confronted by the deputy was to get away from him because he knew he 
was wanted in Anderson, Indiana, for the stabbing a couple weeks earlier. He told the 

deputy he was waiting for a hotel because that was the first thing that popped into his 

head. When he told the deputy his ID was in the trunk of the car, his intention was to 

create an opportunity where he could run. Reportedly at that point, he was panicking. 

He said that when the deputy stood behind him and told him to face the car and put his 
hands on the hood to be frisked, he felt cornered, his panic escalated, and he struck the 

deputy in the crotch "on impulse." He immediately ran, and when the deputy tackled 

him, he landed on his back, with the deputy straddling him. When the deputy told him 
either, "I don't want to have to hurt you" or "I don't want to have to kill you," he 

thought the deputy was going to strike him with the flashlight he held in his hand. At 
that moment, he looked up, saw the deputy's holstered gun in front of his eyes, and 
grabbed it and shot instantaneously ("pow pow"). He said the shooting happened "on 

impulse," with "no thinking" involved. He noted he wasn't a "good thinker" back then. 

He did not know why he shot twice, indicating that it felt to him like one action. Asked 

what his intention was when he shot, he said the only thing in his mind was to get the 
deputy off him. He denied any intention of killing the deputy and noted that if he was 

thinking at all about consequences, which he did not recall doing, the only thing that 

would have been in his mind was a relatively recent event in his neighborhood. In that 
event, someone in his neighborhood had shot a police officer six times, injuring but not 

killing him. He noted that consequently, part of his "awareness" at the time of the 
offense was that the deputy might be injured but not killed. He said there was "zero" 

planning or even any conscious thought behind the act of shooting the deputy. Asked if 

he considered the consequences of shooting Deputy Hall, he responded, "not for an 
instant." 
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With respect to the murder of Faye Vann on 6/24/90, Mr. Dillbeck said he did not have a 

plan to escape from the catering event. Asked about his cross-examination testimony 

that he'd been planning his escape for some time, he responded that there wasn't a day 

that he didn't think about leaving, which was more wishful thinking than a plan. He said 
he never planned how to escape. He just noticed the door was unlocked and walked 

through it. He spent the next 24 hours walking around a briar patch, getting scratched 

and "paranoid as hell." He noted that by the evening of June 25, he had had no sleep 

("too keyed up to sleep at all"). At that point, two men approached and offered to sell 

him crack cocaine. He told them he'd been in a bicycle accident to explain the scratches 
on his arms and then paid them $80 for some clothes (he had been wearing a white 

catering uniform) and a ride to Tallahassee. After arriving in Tallahassee, the men 

dropped him close to the mall, and he slept on the ground for a couple hours. When he 

tried calling his friend, the friend's girlfriend answered instead and said his friend was 

out of town. He noted, "That was Plan A." 

Since Plan B was "no plan at all," Mr. Dillbeck decided to steal a car. He said that 

although he had stolen a couple cars as a teen, he'd only driven twice in his life, both 

times in the stolen cars. One time was the car he had driven to Ft. Myers in 1979 

("someone had left it running in their driveway, with a full tank of gas"). He said he 

bought a paring knife at the mall in Tallahassee with the intention of scaring someone 

into driving him to his friend's house. He said using a weapon to intimidate someone 

was a new experience for him and an idea that came from hearing other inmates in 

prison bragging about their robberies. His plan at that point was to scare someone into 

driving him to the country where he could leave the person, steal their car, practice 
driving, and then head south. Asked why he testified he was intending to tell the victim 
he was heading to Jacksonville, he said he didn't know why he said "Jacksonville" as it 

was his intention to head in a direction opposite that of Indiana, which was where he 

assumed the authorities would be looking for him. Asked why he chose Faye Vann, he 

said she was "an opportunity" because she was sitting in a car by herself after her sons 
went inside the mall. He emphasized it was not her gender but rather her sitting in a car 

alone that made it an opportunity. He had been standing by a store window at the mall, 

watching the parking lot for about 20 minutes. Ms. Vann was the only person who 

remained in her car; everyone else had parked and walked into the store. He said he had 

no intention of hurting her, just scaring her into complying with his demand to drive him 
into the country. At that point, he had been without sleep for 72 hours except for the 

two hours he slept on the ground after arriving in Tallahassee. 

Asked what he would have done if Ms. Vann had agreed to drive him to the country, he 

responded that he would have left her there unharmed and driven off with her car. 
Asked to describe his emotional reaction to hearing her honk the horn when he 

confronted her, he responded, "panic, alarm, shock, fear." He said it had been his 

original intention to get into the back seat, but when she honked the horn and started 

screaming, he slid into the front seat in order to push her away from the horn. His 
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emotions at that point were "panic, high alarm, and fear of discovery." Shocked by her 

active resistance, his plan changed to doing "whatever I could to escape." He said he 
realized at that point that the "whole thing" had become a "cluster-fuck" since it was 

not going the way he thought it would. Asked how he thought it would go, he said he 

assumed that simply showing his knife to someone, male or female, would cause the 
person to "just give in" and do whatever he asked. He did not recall Ms. Vann grabbing 

his hair, but "somehow" his hand got into her mouth, and she bit his finger. [According 

to Dr. Berland's testimony, Mr. Dillbeck told him that Ms. Vann had hold of his hair 

when she bit his finger.] When he felt the pain from her bite, his feelings turned to 

"rage," and he "exploded." Asked about his intentions in the moments of stabbing Ms. 

Vann, Mr. Dillbeck indicated he never intended to hurt her, did not make a decision to 

hurt her, and his actions were "an instinctive, impulsive thing." He did not realize he had 

killed her until he suddenly noticed everything was quiet. Describing his thoughts and 
awareness as "numb" at that point, he glanced in the rear-view mirror and observed 

that his eyes were "dead as hell, nobody was home." He started the engine and when 

he tried to drive off, he hit another car. He left the vehicle and fled, with bystanders 

right behind him, chasing him down a hill. He was caught by the police near the mall. 

Mr. Dillbeck did not remember stabbing Ms. Vann more than two or three times, adding 

he was surprised afterward to learn she had been stabbed over 20 times. He said he had 
been raised by his adoptive father to view women and children as needing protection 
from men and felt tremendous guilt and shame over what he had done to Ms. Vann ("I 

hate that she died by my hands, by anyone's hands, that her family and kids had to deal 

with so much pain and suffering"). He said he was depressed for many years over what 

he had done to her. 

PSYCHOLOGICAL TESTING 

Behavior Rating Inventory of Executive Function -Adult (BRIEF-A) 

The BRIEF is a standardized measure that captures views of an individual's executive 

functioning or self-regulation in his or her everyday environment. Both a self-report and 

an informant report may be used. In the current evaluation, both versions of the BRIEF 

were used: Mr. Dillbeck rated his adult behavior at the time of the offense on the BRIEF
A (see below), and his sister rated his childhood behavior in childhood on the BRIEF (see 

in next section). 

The BRIEF-A contains 75 items within nine nonoverlapping theoretically and empirically 

derived clinical scales: Inhibit, Shift, Emotional Control, and Self-Monitor, which 
comprise the Behavioral Regulation Index (BRI), and Initiate, Working Memory, 

Plan/Organize, Task Monitor, and Organization of Materials, which comprise the 

Metacognition Index (Ml). In both the BRIEF and BRIEF-A, scale scores are averaged by 

the Global Executive Composite (GEC) score. Two BRIEF validity scales (Negativity, 
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Inconsistency) and three BRIEF-A validity scales (Negativity, Inconsistency, and 
Infrequency) assess the reliability of the informant's ratings. 

Rating his own behavior on the BRIEF-A, Mr. Dillbeck produced the following results: 

BRIEF Reliability Scales 

Negativity <6 2 

Infrequency <3 0 

Inconsistency <8 3 

VALID 

Based on resu Its of validity assessment, it is reasonable to conclude that Mr. Dillbeck rated 

his behavior at the time of the offense in a straightforward, unbiased manner. Such results 
support a conclusion that he approached the task of self-rating on the BRIEF-A as well as on 

the ABAS-3 and SCL-90-R in a straightforward manner. 

BRIEF-A: Self-Rating re Age 27 
[T-score Mean= 50, SD= 10] 

Inhibit 74 99 

Shift 66 93 

Emotional Control 58 81 

Self-Monitor 75 97 

Initiate 63 91 

Working Memory 73 98 

Plan/Organize 71 95 

Task Monitor 77 >99 

Organization of Materials 78 >99 

* Red font= clinically elevated (i.e., 1 or more standard deviations above the mean) 

Mr. Dill beck completed the Self-Report Form of the BRIEF-A. There were no missing 

item responses in the protocol, responses were reasonably consistent, and ratings of his 

own self-regulation did not appear overly negative. There were no atypical responses to 

infrequently endorsed items. In the context of these validity considerations, his ratings 

of everyday executive functioning suggested numerous areas of concern. The overall 
index, GEC, was moderately elevated (GEC T = 74, 98th percentile), as was the 
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Metacognition Index (Ml T= 75, 98th percentile). The Behavior Regulation Index (BRIT= 

69, 94th percentile) was mildly to moderately elevated. 

Within the composite indices, the following scales were clinically elevated: 

• ability to control impulses and stop engaging in a behavior (Inhibit T= 74, 99th 

percentile); 

• ability to move freely from one activity or situation to another, tolerate change, 

and switch or alternate attention (Shift T = 66, 93 rd percentile); 

• ability to monitor own behavior (Self-Monitor T= 75, 97th percentile); 

• ability to begin an activity and independently generate ideas or problem-solving 
strategies (Initiate T = 63, gpt percentile); 

• ability to hold information in mind when completing a task, encoding 

information, or generating goals/plans in a sequential manner (Working Memory 

T = 73, 98th percentile); 

• ability to anticipate future events, set goals, develop steps, grasp main ideas, and 

organize and understand the main points (Plan/Organize T= 71, 95th percentile); 

• ability to monitor problem-solving and task performance for effectiveness (Task 
Monitor T = 77, >99th percentile); and 

• ability to put order in work, play, and storage spaces (Organization of Materials T 

= 78, >99th percentile). 

The only scale that fell within normal limits was ability to modulate emotion (Emotional 

Control T = 58, 8l5t percentile). 

Adaptive Behavior Assessment System - Third Edition (ABAS-3} 

The ABAS-3 is a rating scale useful for assessing skills of daily living in individuals with 

developmental delays and other neurodevelopmental conditions. 

The ABAS-3 covers three broad domains: conceptual, social, and practical, using 11 skill 

areas within these domains. Tasks focus on everyday activities required to function, 

meet environmental demands, care for self, and interact with others effectively and 

independently. On a 4-point response scale, raters indicate whether, and how 
frequently, the individual performs each activity. The instrument includes a self-rating 

form. 

Mr. Dill beck rated his own adaptive behavior on the ABAS-3 when he was 27, producing 

the following results: 
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ABAS-3: Self-Ratings re age 27 

[SS Mean= 100, SD= 15; ss mean= 10, sd = 3] 

Communication 3 1 
Functional Academics 8 25 
Self-Direction 4 2 

CONCEPTUAL 74 4 

Leisure 5 5 

Social 3 1 
SOCIAL 70 2 

Community Use 7 16 
Home Living 5 5 

Health and Safety 5 5 

Self-Care 6 9 

Work 

PRACTICAL 77 6 

GLOBAL ADAPTIVE COMPOSITE 73 4 

* Red font = deficient (i.e., 1 or more standard deviations below the mean) 

As can be seen above, Mr. Dillbeck reported considerable difficulty with nearly all 

adaptive tasks except functional academics. 

Symptom Checklist - 90- Revised (SCL-90-R} 

The SCL-90-R is a relatively brief self-report questionnaire designed to evaluate a broad 

range of psychological problems and symptoms of psychopathology. Normed on 
adolescents and adults, it consists of 90 items, takes 12-15 minutes to administer, and 

yields nine scores along primary symptom dimensions and three scores involving global 

distress indices. Symptom dimensions are somatization, obsessive-compulsive, 
interpersonal sensitivity, depression, anxiety, hostility, phobic anxiety, paranoid 

ideation, psychoticism, and a category of additional items that screen for other 

symptoms. The three indices are global wellness index, hardiness, and symptom free. 

Numerous studies demonstrate the reliability, validity, and utility of the SCL-90-R, which 

is one of the most widely used measures to screen for psychological distress in clinical 
practice and research. 1 

Overall, Mr. Dillbeck's SCL-90-R symptom profile was not of a magnitude to be 

considered in the clinical range. General symptomatic distress levels were average to 

low-average, suggesting good psychological integration and little global psychological 
distress. Nonetheless, noteworthy aspects included above-average levels of distress 

around obsessive-compulsive symptoms, although levels were not quite in the clinical 

1 Derogatis, L.R., & Savitz, K. L. (2000). The SCL-90-R and the Brief Symptom Inventory (BSI) in primary care. In 
Maruish, M.E., Handbook of psychological assessment in primary care settings. Mahwah, NJ: Lawrence Erlbaum 

Associates. 
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range. There was slight evidence of some suspiciousness but not beyond normal limits. 
Above-average social alienation in the results may have reflected the context. 

COLLATERAL INTERVIEW and STANDARDIZED BEHAVIOR ASSESSMENT 

Cindy Commorato-Fagan (sister) 

Interview 

Ms. Commorato-Fagan was interviewed in person for 2.0 hours on March 19, 2019. She 

also completed three standardized behavior assessments regarding her observations of 

her brother's functioning the last time they had regular contact (age six-and-a-half for 
her brother and age nine for her). She indicated she was a high school graduate and 

currently worked in the patient discharge unit of a hospital in Jacksonville. She referred 
to her brother as "Donnie." 

Ms. Commorato-Fagan reported that she and Donnie were raised together until she was 

nine and he was six-and-a-half, at which time both were placed in adoptive households. 

When Donnie was 11, he located her, after which they saw each other sporadically until 
he was around 14 years old. She stopped spending time with him at that point because 

he was using drugs, which she didn't want any part of due to her experiences with their 

alcohol-abusing mother. 

Ms. Commorato-Fagan indicated she was in fifth grade when she and Donnie were 

removed from their mother's care and initially placed in an orphanage. After a brief stay 

in the orphanage, they were placed in a foster home for a short time where the foster 

mother "switched Donnie a lot." Ms. Commorato-Fagan explained that the foster 
mother blamed Donnie "for everything" even though her biological son was the child 

who usually did the mischief. Donnie was the youngest child in the home, which 
contained numerous children. Eventually, both she and Donnie were placed in a second 

foster home where the foster parents adopted her but rejected Donnie, who then went 

into the Dillbecks' care. 

Ms. Commorato-Fagan had vivid memories of her brother's childhood behavior. She 
described him as a follower ("very much so") and said he was bullied frequently by 

other children for things such as "being dirty, being dumb, being different." He also was 

teased for the way he ate: 

He ate with his fingers, and one time he ate chicken bones and although the other 
kids teased him about it over and over, he didn't stop doing it. I remember the 
foster mother screaming at him for doing that. Donnie was slow. He couldn't learn 
to tie his shoes. The kids in the orphanage always made fun of him. 
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She reported that although she worked with her brother daily, trying to teach him things 

when he was in first grade, he was unable to learn his ABCs or how to tell time. He had 

attention and memory problems, difficulty understanding things and expressing himself, 
and he stuttered and had a motor tic (repetitive eye-blinking). 

Ms. Commorato-Fagan remembered her brother as being "very sweet." One time when 

their biological mother had left them alone at night, they got into bed, and Donnie tried 

to tuck the sheet tightly around her body "so the bugs wouldn't get to me." 

She described some of the experiences they both shared in their biological mother's 
care, whose rules were harsh. For example, they were not allowed to leave the house or 

look out the window. Sometimes, they were not allowed to look at her. She brought 

many men into their home and often walked around naked. She drank alcohol 
"constantly" and occasionally passed out ("she laid around naked in her own vomit a 

lot"). She required them to pray for long periods of time ("seemed like forever"), and 

she had different men Baptize them numerous times, either in a lake or in the bathtub. 

Their mother frequently disparaged Donnie. For example, one time when he was in a 

fight with some other boys, their mother sided with the other boys. Another time, she 

called him "dummy" for dropping some ice cream the neighbor had given him. 

Ms. Commorato-Fagan reported that she and Donnie constantly were in fear of their 
mother's unpredictable behavior. The only time they weren't afraid was when she 

would disappear from the household, which happened regularly. At those times, they 

had to figure out how to get food as there was nothing to eat in their home. 

Ms. Commorato-Fagan sometimes asked their neighbors for food, but when the 

neighbors tried to help, their mother would find out and "go into a rage and attack 

them." 

Donnie always told her in childhood that darkness was their "friend," because their 

mother was gone most nights. However, when she returned home, it was always with a 

man, whom she would have sexual intercourse with in their presence. 

According to Ms. Commorato-Fagan, their mother sometimes cornered Donnie. She 

recalled a time when their mother caught him as he tried to run from her and threw him 
against the dresser. He got up and tried to get away again, but she caught him a second 

time and screamed at him the rest of the day. Another time, angry at Donnie for 

something and "in a rage," their mother started a fire and set their cat on fire in front of 

them. Often, their mother often threw furniture at them: 

Donnie was always talking about ways to escape and get away from her. He was 
preoccupied with escaping. He felt trapped. One time she tried to make us walk in 
front of a train, and Donnie was able to run from her and get away. She did some 
of the most bizarre things to us. He was always in flight mode. We both were. One 
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time, I got away and left him behind. The neighbors protected me, but Donnie 
couldn't get away from our mother in time to escape. When I finally went back to 
check on him, she wasn't there. I don't know what she did to him. 

Ms. Commorato-Fagan indicated that she and her brother were afraid of the men their 

mother brought home: 

I had dreams about these things until about ten years ago. I'd wake up and 
couldn't breathe. I know now it was the men, on top of me. There were no 
boundaries with my mother. Peggy, our neighbor, testified that her mother went 
into our home and found lesbian activity, with my mother making me be part of it. 
My mother did everything, anything for a high. 

Ms. Commorato-Fagan reported that in her conversations with the Dillbecks, they told 

her about some of her brother's behaviors that resembled her mother's behavior. For 

example, one time he tore up a couch with a knife, which was "something our mother 
would have done": 

I think he was in survival mode all the time. He was very quick and could run very 
fast. I remember he would run away from our mother. If we heard her coming, 
he'd run away and be ahead of me. 

Asked about their biological father, Ms. Commorato-Fagan indicated she "looked up to 
him" in childhood and felt abandoned when he left the family. She said he was working 

for an El Paso newspaper at the time he left. She later learned he married a Mexican 
woman and began working for a printing company across the border. Eventually, he 
became involved in "some shady activity" with a racetrack in Juarez. When she was 21, 

she located him in Juarez, Mexico, and traveled there to see him. Meeting him was 

disappointing because "he seemed very weak." He had no interest in seeing Donnie but 

wanted her to move to Juarez and "be part of his Mexican family." 

Behavior Rating Inventory of Executive Function (BRIEF) 

Ms. Commorato-Fagan's ratings of her brother's behavior on the BRIEF quantified his 

executive functioning relative to other six-year-olds. Results of Ms. Commorato-Fagan's 

validity assessment on the BRIEF are shown below: 

Negativity 

Inconsistency 
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Based on the BRIEF validity scales, Ms. Commorato-Fagan rated her brother's childhood 

behavior in a straightforward, unbiased manner. Such results support the reliability of her 
ratings on the Vineland-3 and FABS (see below) as well as the following scores on the BRIEF: 

BRIEF: Donald Dillbeck (Age 6 ½ functioning, per Cindy Commorato-Fagan) 
[T-score Mean= 50, SD= 10] 

Initiate 74 98 

Working Memory 73 97 

Plan/Organize 87 99 

Task Monitor 72 99 

Organization of Materials 73 99 

* Red font = clinically elevated (i.e., 1 or more standard deviations above the mean) 

Ms. Commorato-Fagan's ratings of her brother's childhood behavior in childhood indicated 

multiple areas of concern regarding his executive functioning. The overall index (GEC T 75, 

98th percentile) was moderately clinically elevated. The Behavior Regulation Index (BRIT 63, 

89th percentile) was mildly elevated, and the Metacognition Index (Ml T 80, 99th percentile) 

was moderately to severely elevated. Although ability to inhibit impulsive responses fell 
within normal limits (Inhibit T = 58, 8l5t percentile), multiple concerns were registered 

regarding her brother's ability to adjust to changes in routine or task demands (Shift T = 

67, 94th percentile), modulate emotions (Emotional Control T = 61, 88th percentile), 

initiate problem solving or activity (Initiate T = 74, 98th percentile), sustain working 

memory (Working Memory T = 73, 97th percentile), plan and organize problem solving 
approaches (Plan/Organize T = 87, 99th percentile), monitor his own behavior (Monitor T 

= 72, 99th percentile), and organize his environment and materials (Organization of 

Materials T = 73, 99th percentile). Overall, results of Ms. Commorato-Fagan's ratings of 

her brother's childhood functioning suggested brain damage in the prefrontal cortex. 

Adaptive Behavior Assessment 

Per DSM-5, adaptive functioning may be assessed using both clinical evaluation and 

individualized, culturally appropriate, psychometrically sound measures. An example of 

the latter is the Vineland Adaptive Behavior Scales -Third Edition (Vineland-3), which is 

a widely-used measure that assesses an individual's adaptive behavior via ratings from 

respondents who know the subject well. Measuring adaptive functioning via standardized 

measures such as the Vineland-3 is the standard of care in the mental health and education 
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fields. 2, 3, 4 

Vineland-3 items focus on specific tasks individuals typically perform at different stages 

of development. Items are divided into three broad categories of adaptive behavior: 

Communication, Daily Living, and Socialization skills. Rather than asking whether the 
person is capable of performing a task, the Vineland-3 assesses whether the person 
regularly performs the task without prompting or assistance. 

The Vineland-3 manual recommends that family members or those who know the 

subject very well function as respondents. However, retrospective assessment may be 
necessary in forensic contexts involving those who have been incarcerated for periods of 
time.5, 6, 7, 3 According to the Vineland-3 test publisher and DSM-5, retrospective assessment 

is permitted if an individual has been out of the community for some time. The accuracy of 

retrospective adaptive ratings has been endorsed by the American Association of 

Intellectual and Developmental Disabilities (AAIDD) as well as DSM-5. 

Cindy Commorato-Fagan rated her brother's behavior at age six-and-a-half. The 

reliability of her ratings was verified by validity scales on a separate measure (i.e., 
BRIEF). 

Results of the Vineland-3 in the current evaluation are considered confirmatory and provide 
an additional source of information that quantifies adaptive functioning in order to 

complement neuropsychological test data. 

Vineland-3 results shown in the table below were scored by computer from an 
algorithm created by the test developer (Pearson). Behavior ratings were converted to 

standard scores for major domains (Mean= 100, Standard Deviation/SD= 15) and v

scale scores for subdomains (Mean= 15, Standard Deviation/SD= 3) and then compared 
to age-based norms. Results were the following: 

2 Tasse, op. cit. 
3 Greenspan, S., & Switzky, H.N. (2006). Forty-four years of AAMR manuals. In What is mental retardation?: Ideas for 
an evolving disability in the 21st century. Switsky, H.N., & Greenspan, S. (Eds.). Washington, DC: American Association 

of Mental Retardation. 
4 Edwards, W.J., & Greenspan, S. (2014). Adaptive behavior and fetal alcohol spectrum disorders. Journal of Psychiatry 
and Law, 38, 419-447. 
5 Baker, B.L. (2006). Message from the President (of the American Psychological Association). Psychology in Mental 
Retardation and Developmental Disabilities, 32, 1-4. 
6 American Psychiatric Association. (2013). Diagnostic and statistical manual of mental disorders (5th ed.). 
Washington, DC: Author. 
7 Tasse, op. cit. 
8 American Psychiatric Association (2013). Diagnostic and statistical manual of mental disorders (5th ed.). 

Washington, DC: Author. 
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Vineland Adaptive Behavior Scales-3 

Receptive 

Written 

Personal 

Interpersonal Relationships 

Coping Skills 

Key: 55 = Standard Score AE = Age Equivalence 
* Red font= clinically elevated (i.e., 1 or more standard deviations above the mean) 

Vineland-3 results shown above provide reliable data that quantify the nature and 

severity of Mr. Dillbeck's adaptive behavior in childhood. Results show that compared to 
other children, his adaptive functioning was significantly deficient, which is consistent 
with his executive dysfunction9, 10 and with FASD. 11, 12 

Fetal Alcohol Behavior Scale (FABS} 

The FABS13 was developed by researchers at the University of Washington to describe 

the "behavioral essence" of adaptive/functional deficits associated with Fetal Alcohol 

Spectrum Disorders. The FABS contains 36 items that differentiate FAS from non-FAS 

persons and is imbedded within the 79-item Personal Behaviors Checklist. The behaviors 

addressed by the FABS are controlled primarily by the prefrontal cortex (i.e., executive 
functions). Using a reference sample of 472 patients aged 2 to 51 diagnosed with Fetal 

9 Ware, A.L., Crocker, N., O'Brien, J.W., Deweese, B.N., Roesch, S.C., Coles, C.D., ... Mattson, S.N. (2012). Executive 

function predicts adaptive behavior in children with histories of heavy prenatal alcohol exposure and attention 

deficit/hyperactivity disorder. Alcoholism: Clinical and Experimental Research, 36, 1431-1441. 
10 Schonfeld, A.M., Paley, B., Frankel, F., & O'Connor, M.J. (2006). Executive functioning predicts social skills following 

prenatal alcohol exposure. Child Neuropsycho/ogy, 12, 439-452. 
11 Streissguth et al., 1991, op. cit. 
12 Streissguth, A. P ., Barr, H. M., Kogan, J., & Bookstein, F. L. (1996). Final report: Understanding the occurrence of 
secondary disabilities in clients with fetal alcohol syndrome (FAS} and fetal alcohol effects (FAE). Seattle, WA: 
University of Washington Publication Services. 
13 Streissguth, A.P., Bookstein, F.L., Barr, H.M., Press, S., & Sampson, P.D. (1998). A Fetal Alcohol Behavior Scale. 

Alcoholism: Clinical and Experimental Research, 22, 325 - 333. 

Evaluation: Donald Dillbeck 

Page 28 of 150 

Natalie Novick Brown, PhD 

Northwest Forensic Associates, LLC 



443

Alcohol Syndrome (FAS) or Fetal Alcohol Effects (FAE), the FABS demonstrated high 

item-to-scale reliability and good test-retest reliability over an average interval of five 

years, identifying subjects with known or presumed prenatal alcohol exposure in 

detection studies. FABS scores also predicted dependent living among adult patients 

with FASD. The FABS assesses seven behavior domains: Communication and Speech, 
Personal Manner, Emotions, Motor Skills and Activities, Academic/Work Performance, 

Social Skills/Interactions, and Bodily/Physiologic Functions. A score of 15 or higher 

distinguishes persons with FASD from those without FASD. 

Ms. Commorato-Fagan's ratings of her brother's childhood behavior resulted in a FABS 

score of 18, which indicates Mr. Dillbeck displayed the "signature" behavior profile in 

childhood that is unique to individuals with FASD. 

DATA SYNTHESIS and ANALYSIS 

The purpose of this evaluation was to address specific consultative questions from 

defense counsel regarding Donald Dillbeck's life history and functioning. 

Consultative Question #1: Does Donald Oil/beck's lifelong functional and adaptive history 
reflect the mental defect associated with FASO (i.e., Other Specified Neurodevelopmental 
Disorder}, which is referred to in DSM-5 as neurodevelopmental disorder associated with 
prenatal alcohol exposure (ND-PAE)? 

ND-PAE stems from prenatal exposure to alcohol. Alcohol is a neurobehavioral 
teratogen that can cause brain damage in the unborn children of women who drink 

during pregnancy, leading to fetal alcohol spectrum disorders (FASD). Brain damage may 

begin before a woman even knows she's pregnant. Consuming four or five drinks in the 

first few weeks of pregnancy can interfere with embryonic brain development, and 

ongoing alcohol consumption from that point on can cause additional structural and 
functional damage, particularly if alcohol consumption is regular. 14, 15 

Brain damage in FASD is permanent and manifests as deficits in cognitive functioning 

that become evident in early childhood and ultimately impair adaptive behavior across 

the lifespan.16 Exposure to other substances known to be teratogenic (e.g., marijuana, 
cocaine, methamphetamine, nicotine)17 may produce additive and cumulative 

neurodevelopmental impact. 

14 Chasnoff, I.J., Wells, A.M., Telford, E., Schmidt, C., & Messer, G. (2010). Neurodevelopmental functioning in 

children with FAS, pFAS, and ARND. Journal of Developmental and Behavioral Pediatrics, 31, 192-201. 
15 Astley, S.J., Aylward, E.H., Olson, H.C., et al. (2009). Magnetic resonance imaging outcomes from a comprehensive 

magnetic resonance study of children with fetal alcohol spectrum disorders. Alcoholism: Clinical and Experimental 
Research, 33,1671-1689. 
16 Riley, E.P., & Vorhees, C.V. (1986). Handbook of behavioral teratology. New York: Plenum. 
17 Be hake, M., & Smith, V.C. (2013). Prenatal substance abuse: Short- and long-term effects on the exposed fetus. 

Pediatrics.131, e1009-1024. 
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Fetal Alcohol Syndrome (FAS), the full expression of the effects of prenatal alcohol 

exposure, is generally known in the United States as the leading preventable cause of 

intellectual disabilities. Other medical conditions under the FASD umbrella include 

Partial FAS (same brain damage as in FAS but fewer facial abnormalities and Alcohol 

Related Neurodevelopmental Disorder (ARND), which involves no facial abnormalities. 

Of the three diagnostic criteria for these FASD conditions (i.e., facial abnormalities, 

growth deficiency, and central nervous system abnormality), which were outlined in 
1996 by the Institute of Medicine (IOM)18 and more precisely defined in 2004 by the 

Centers for Disease Control19
, the most significant criterion is central nervous system 

(CNS) abnormality or brain damage. There is no difference in the degree of CNS 

abnormality among the various medical conditions included under the FASD umbrella. 20 

The CNS abnormality in all three medical conditions is now diagnosed under DSM-5 as 

Other Specified Neurodevelopmental Disorder (i.e., Neurodevelopmental disorder 

associated with prenatal alcohol exposure, or ND-PAE}, which constitutes a "mental 

defect" in legal terminology. 

Prenatal alcohol exposure is one of the most common causes of learning disabilities and 
cognitive deficits, including intellectual disability.21, 22 Despite pervasive CNS 

dysfunction, most people with FASD have ARND and IQs in the average to borderline 
range. 23 Consequently, such individuals look normal to the casual observer but have 

varying degrees of neurocognitive damage that significantly impairs their cognitive 

functioning. 24 Of the many possible cognitive impairments in FASD, executive 
dysfunction - a cardinal deficit- is the most serious because the executive system in the 

prefrontal cortex, which appears particularly sensitive to the damaging effects of 
prenatal alcohol exposure 25

, controls self-regulation, conscious decision-making, and 

18 Institute of Medicine (1996). Fetal alcohol syndrome: Diagnosis, epidemiology, prevention, and treatment. 
Washington, DC: The National Academies Press. 
19 Bertrand, J., Floyd, R. L., Weber, M. K., O'Connor, M. J., Riley, E. P ., Johnson, K. A., ... National Task Force on 
FAS/FAE. (2004). Fetal alcohol syndrome: Guidelines for referral and diagnosis. Atlanta, GA: Centers for Disease 

Control and Prevention. 
20 Va urio, L., Riley, E.P ., & Mattson, S.N. (2011). Neu ropsychological comparison of children with heavy prenata I 
alcohol exposure and an IQ-matched comparison group. Journal of the International Neuropsycho/ogical Society, 17, 
463-473. 
21 Abel, E.L., & Sokol, R.J. (1986). Maternal and fetal characteristics affecting alcohol's teratogenicity. Neurobehavioral 

Toxicology and Teratology, 8, 329-334. 
22 Chokroborty-Hoque, A., Alberry, B., & Singh, S.M. (2014). Exploring the complexity of intellectual disability in fetal 
alcohol spectrum disorders. Frontiers in Pediatrics, 2, 90-133. 
23 Chudley, A.E. (2008). Fetal alcohol spectrum disorder: Counting the invisible - mission impossible? Archives of 

Diseases of Childhood, 93, 721-722. 
24 Chasnoff, I.J., Wells, A.M., Telford, E., Schmidt, C., & Messer, G. (2010). Neurodevelopmental functioning in children 
with FAS, pFAS, and ARND. Journal of Developmental and Behavioral Pediatrics, 31, 192-201. 
25 Fryer, S.L., McGee, C.L., Matt, G.E., Riley, E.P., & Mattson, S.N. (2007). Evaluation of psychopathological conditions 
in children with heavy prenatal alcohol exposure. Pediatrica, 199, e733-e741. 
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everyday adaptive behavior. 26
, 

27
, 

28 'Executive functioning' is a general term for a 

number of higher-order cognitive skills that integrate and coordinate numerous 

processes, including sensory input, memory retrieval, considering options, foreseeing 

consequences and linking cause and effect, overriding and suppressing socially 

unacceptable responses, modifying emotions and urges to fit socially acceptable norms, 
and forming intentions and selecting actions. 

Research to date has not identified a prototypical behavioral profile in FASD as 

numerous factors beyond timing, amount, and frequency of alcohol exposure (e.g., 

genetics, maternal health and metabolism, other teratogenic exposures, birth order, 
etc.) can affect fetal brain development. 29 Similarly, there is no prototypical intellectual 
profile in FASD as IQs have been documented from the severely deficient to superior 

range. 30 However, systematic review of the FASD literature has identified a typical 
cognitive profile 31,32, 33 that involves: 

a) a variable neuropsychological profile (i.e., mixture of relative strengths and 

weaknesses), often with significant discrepancies between subtest scores within 
the same test34, 35, 36, and 

b) a context-dependent generalized deficit in the processing and integration of 
complex information. 37, 38 

26 Hosenbocus, S., & Chahal, R. (2012). A review of executive function deficits and pharmacological management in 
children and adolescents. Journal of the Canadian Academy of Child and Adolescent Psychiatry, 21, 223-229. 
27 Schonfeld, A.M., Paley, B., Frankel, F., & O'Connor, M.J. (2006). Executive functioning predicts social skills following 
prenatal alcohol exposure. Child Neuropsychology, 12, 439-452. 
28 Ware, A.L., Crocker, N., O'Brien, J.W., Deweese, B.N., Roesch, S.C., Coles, C.D., ... Mattson, S.N. (2012). Executive 
function predicts adaptive behavior in children with histories of heavy prenatal alcohol exposure and attention 

deficit/hyperactivity disorder. Alcoholism: Clinical and Experimental Research, 36, 1431-1441. 
29 Streissguth, A.P. (1997). Fetal alcohol syndrome: A guide for families and communities. Baltimore: Paul H. Brooks 

Publishing Co. 
30 Streissguth et al., 1991, op. cit. 
31 Kodituwakku, P.W. (2009). Neurocognitive profile in children with fetal alcohol spectrum disorders. Developmental 
Disabilities Research Review, 15, 218-224. 
32 Kodituwakku, P.W., Kalberg, W., & May, P.A. (2001). The effects of prenatal alcohol exposure on executive 
functioning. Alcohol Research and Health, 25, 192-198. 
33 Sampson, P.D., Streissguth, A.P., Bookstein, F.L., Little, R.E., Clarren, S.K., Dehaene, P., et al. (1997). Incidence of 
fetal alcohol syndrome and prevalence of alcohol-related neurodevelopmental disorder. Teratology, 56, 317-326. 
34 O'Malley, K.D. (2007). ADHD and fetal alcohol spectrum disorders (FASO}. New York: Nova. 
35 Adubato, S.A., & Cohen, D.E. (2011). Prenatal alcohol use and fetal alcohol spectrum disorders: Diagnosis, 
assessment and new directions in research and multimodal treatment. New Jersey: Bentham Science Publishers Ltd. 
36 Olson, H.C., Feldman, J.J., Streissguth, A.P., Sampson, P.D., & Bookstein, F.L. (1998). Neuropsychological deficits in 
adolescents with fetal alcohol syndrome: Clinical findings. Alcoholism: Clinical and Experimental Research, 22, 1998-
2012. 
37 Kodituwakku, P.W., Hand maker, N.S., Cutler, S.K., Weathersby, E.K., & Handmaker, S.D. (1995). Specific 
impairments in self-regulation in children exposed to alcohol prenatally. Alcohol: Clinical and Experimental Research, 
19, 1558-1564. 
38 Kodituwakku, 2009, op. cit. 
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Regarding the context-dependent deficit, the more complex a task or situation, the 

more impaired processing and integration of neurological information will be,39 

particularly if there is time pressure, stress, acute intoxication, or mental illness, which 

can add additional elements of complexity.40 Thus, while those with FASD tend to 

perform adequately in well-practiced tasks or in structured contexts with set routines, in 
novel unstructured situations where behavior is not guided by some external means, 

performance will reflect marked impairment. This context-dependent cognitive profile 

appears to be unique to FASD.41 

Since the everyday world is a very complex place full of surprises, it is not surprising that 
a deficient adaptive profile also is a robust finding in the FASD literature, regardless of 
IQ or particular diagnosis under the FASD umbrella. 42 , 43 Executive functioning predicts 

adaptive functioning in FASD.44, 45 Thus, rather than IQ, it is higher-level executive 

functioning that most determines how information is processed and integrated in the 

brain and ultimately manifests as adaptive behavior. The executive system handles 

simultaneous operation of higher-order cognitive processes (planning and intentionality, 

working memory, foreseeing consequences and weighing pros and cons, mental 

flexibility, self-awareness, impulse control) that together control task-oriented 
behavior.46

, 
47 Since those with FASD have particular difficulty rapidly processing 

relatively complex information in novel situations requiring quick decisions and/or 
thinking on one's feet, social judgment in such situations is typically impaired.48 

DSM-5 now recognizes the predictive relationship between executive functioning and 

adaptive behavior in its criteria for intellectual disability. Adaptive functioning is defined 

in DSM-5 as everyday behavior that meets developmental and sociocultural standards 
for personal independence and social responsibility. In DSM-S's proposed set of criteria 

for ND-PAE, the diagnosis requires adaptive deficiency in at least two adaptive domains, 

such as communication, social participation, and/or independent living (e.g., daily living 

or practical skills) as well as at least one deficit in neurocognitive functioning and at least 

one deficit in self-regulation. 

39 Ibid. 
40 Ibid. 
41 Ibid. 
42 American Psychiatric Association. (2013). Diagnostic and statistical manual of mental disorders (5th ed.). 
Washington, DC: Author. 
43 Thomas, S. E., Kelly, S. J., Mattson, S. N., and Riley, E. P. (1998). Comparison of social abilities of children with fetal 
alcohol syndrome to those of children with similar IQ scores and normal controls. Alcoholism: Clinical and 

Experimental Research, 22, 528-533. 
44 Ware, A.L., Crocker, N., O'Brien, J.W., Deweese, B.N., Roesch, S.C., Coles, C.D., ... Mattson, S.N. (2012). Executive 
function predicts adaptive behavior in children with histories of heavy prenatal alcohol exposure and attention 
deficit/hyperactivity disorder. Alcoholism: Clinical and Experimental Research, 36, 1431-1441. 
45 Schonfeld et al., 2006, op. cit. 
46 Ibid. 
47 Robinson, S., Goddard, L., Dritschel, B., Wisley, M., & Howlin, P. (2009). Executive functions in children with autism 
spectrum disorders. Brain and Cognition, 71, 362-368. 
48 Kodituwakku, 2009, op. cit. 
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If those with FASD encounter environmental adversity in their childhood years, they 

face double jeopardy by adulthood as their cognitive deficits impair capacity to cope 

and develop normally. In fact, it is a consistent empirical finding that if children with 

FASD are not raised in protective, nurturing, and structured homes where they receive 

an early FAS diagnosis and developmental disabilities services across the school years 
(age eight through twelve are most critical), they are at high risk of developing 

'secondary disabilities' such as mental health problems, school disruption, substance 

abuse, trouble with the law, confinement, inappropriate sexual behavior, employment 
problems, and dependent living.49

, 
50 

Although ND-PAE diagnostic guidelines are found in the "proposed" section of DSM-5, 

they are consistent with guidelines published by the CDC51 and Institute of Medicine 52 

and also are consistent with the diagnostic standard of care in the FASD field. 53
, 

54, 
55

, 56 

According to the current website of the National Institute on Alcoholism and Alcohol 

Abuse (NIAAA), those who meet criteria for a medical FASD diagnosis under IOM 
guidelines also meet mental health criteria for ND-PAE in DSM-5 as the two essential 

features common to both sets of guidelines are prenatal alcohol exposure and central 

nervous system CNS abnormality. 57 

The National Organization on Fetal Alcohol Syndrome (NOFAS) currently advises mental 

health clinicians to diagnose patients with ND-PAE under DSM-5 by recording "other 

specified neurodevelopmental disorder" and coding 315.8, followed by the specific 

reason for the condition (e.g., neurobehavioral disorder associated with prenatal alcohol 

exposure). 58 

Thus, in accord with DSM-5 and the standard of practice in FASD, if Donald Dillbeck's life 

history is consistent with FASD, records will reflect impaired functioning in at least two 

adaptive domains as well as impairments in neurocognitive functioning and self-

49 Streissguth, Barr, Kogan, & Bookstein, op. cit. 
50 Gibbard, W.B., Wass, P., & Clarke, M.E. (2003). The neuropsychological implications of prenatal alcohol exposure. 
Canadian Academy of Child and Adolescent Psychiatry, 12, 72-76. 
51 Bertrand et al., 2004, op. cit. 
52 https://pu bs. niaaa .n ih .gov /pu blications/fasdfactsheet/fasd .pdf 
53 Doyle, L.R., & Mattson, S.N. (2015). Neurobehavioral disorder associated with prenatal alcohol exposure (ND-PAE): 
Review of evidence and guidelines for assessment. Current Developmental Disorders Reports, 2, 175-186. 
54 Kable, J.A., O'Connor, M. J., Carmichael Olson, H., Paley, B., Mattson, S.N., Anderson, S.M., & Riley, E.P. (2016). 

Neurobehavioral disorder associated with prenatal alcohol exposure (ND-PAE): Proposed DSM-5 diagnosis. Child 
Psychiatry & Human Development, 47, 335-346. 
55 Brown, J., Rich, S.D., & Freeman, N. (2016). Neurodevelopmental disorder associated with prenatal alcohol 
exposure (ND-PAE): A beginner's guide for clinical and forensic mental health professionals. Behavioral Health, 4, 1-6. 
56 Hagan, J.F., Balachova, T., Bertrand, J., Chasnoff, I., Dang, E., Fernandez-Baca, D., Kable, J., Kosofsky, B., Senturias, 
Y.N., Singh, N., Sloan, M., Weitzman, C., & Zubler, J. (2016). Neurobehavioral disorder associated with prenatal 
alcohol exposure. Pediatrics, 138, e2011553. 
57 https://pu bs. niaaa .n ih .gov /pu blications/fasdfactsheet/fasd .pdf 
58 https://www .nofas.org/recog nizi ng-fasd/ 
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regulation. Impairments will have manifested in childhood, and there will be evidence 

that his mother consumed alcohol during her pregnancy with him. 

Prenatal Alcohol Exposure 

During penalty phase testimony in February 1991, Donald Hosey (biological father) 
testified he was married to Audrey Hosey (biological mother) for about six years. He 

testified that Audrey did not drink much during her pregnancy with their oldest child 

Cindy, although she might have joined him in a couple of beers when he finished work. 

However, after Cindy's birth, Audrey began drinking heavily and when she was pregnant 
with their son Donald, she drank between three and four six-packs of beer per day, 

every day, throughout the pregnancy. Her drinking became heavier after their son's 

birth, which was when Mr. Hosey realized "all the money was going for whiskey or beer, 
and the house payments weren't made." When he cut off Audrey's money for beer, she 

started going out. Once when he refused to buy beer, she hit him on the head with a 

baby bottle full of water. Before they separated, she cut up all of his clothes with a 

knife. He left Audrey when their son Donald was between two and three years old. 

Dr. loan Talfryn Thomas, a board-certified pediatrician with expertise in dysmorphology 

and FAS, testified in the 1991 penalty phase that he had reviewed a statement from 
Donald Hosey. In the statement, Mr. Hosey reported that Audrey Hosey drank in excess 

of a case of beer per day. Dr. Thomas also spoke to Donald Hosey about his former 

wife's drinking behavior, and Mr. Hosey told him that before as well as throughout the 

pregnancy, Audrey Hosey drank large quantities of alcohol, "on the order of a case of 

beer a day ... throughout the pregnancy." 

The frequency and amount of alcohol consumption reported above means Mr. Dillbeck 

was exposed in utero to at least several ounces of alcohol per day. Under DSM-5, "more 
than minimal" exposure to alcohol during gestation is defined in DSM-5 as more than 13 

drinks per month, with no more than 2 drinks consumed on any one drinking occasion. 
Thus, Mr. Hosey's testimony regarding the birth mother's alcohol use during her 

pregnancy with their son well exceeds the threshold determined to cause ND-PAE. 

The information provided by the birth father is of the type commonly viewed in the 

clinical context as "confirmation" of prenatal alcohol exposure in an amount found to 
lead to FASD conditions. 59

, 
60 

59 Streissguth, A.P., Sampson, P.D. & Barr, H.M. (1989). Neurobehavioral dose-response effects of prenatal alcohol 
exposure in humans from infancy to adulthood. Annals of the New York Academy of Science, 562, 145-158. 
60 Bookstein, F.L., Sampson, P.D., Streissguth, A.P. & Barr, H.M. (1990). Measuring "dose" and "response" with 

multivariate data using partial least squares techniques. Communications in Statistics, 19, 765-804. 
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The literature supports the reliability of such retrospective accounts of prenatal alcohol 

exposure. 61 

Standardized Testing in Childhood 

Although Mr. Dillbeck's estimated intellectual functioning on group-administered SRA 

Primary Mental Abilities tests in childhood (administered at ages 13 and 15) indicated an 

average IQ (i.e., 96 and 100, respectively), academic testing in both years found deficits: 

15th percentile in Spelling at age 13 and 9th, l5t, and 5th percentiles respectively in 

Reading Composition, Language, and Spelling at age 15. There was no explanation noted 
in the school records for the significant difference between Mr. Dill beck's IQ and 

academic skills. 

Current Interviews 

Results of psychological assessment in the current evaluation found no indication of 

positive self-presentation bias in terms of Mr. Dillbeck's self-reported information and 

no indication of malingered symptomatology. Generally, his self-report in the current 

evaluation was consistent with records, consistent with his sister's collateral interview, 

and consistent with information he provided to others earlier in his life. 

Cindy Commorato-Fagan's interview remarks were consistent with her brother's and 

also were consistent with the records. She provided anecdotal information illustrating 

her brother's adaptive deficits in communication, daily living skills, socialization, and 

learning during his childhood. 

Based on reports from Mr. Dillbeck and his sister regarding his childhood functioning, he 

was developmentally delayed in speech and language (i.e., stuttering) as well as delayed 

in learning and social development (i.e., he didn't "fit in" with peers, and he had no 

friends). His sister described him as "slow." 

Mr. Dillbeck reported expressive and receptive communication problems and attention 

and memory difficulties. His sister corroborated these problems, noting that despite her 

repeated efforts to teach him, he was unable to learn his ABCs or to tell time in first 

grade. She reported that in addition to stuttering (speech and language delay), he also 
had a motor tic (repetitive eye-blinking). 

Reportedly, Mr. Dillbeck's behavior problems began manifesting around the time of 
puberty when he started rebelling against his adoptive mother's structure and 

socializing with a small group of boys who had behavior problems. He described himself 
as a "follower" in that peer group, noting he tried to outdo his friends with even more 

61 Hannigan, J.H., Chiodo, L.M., Sokol, R.J., Janisse, J., Ager, J.W., Greenwald, M.K., & Delaney-Black, V. (2010). A 14-
year retrospective maternal report of alcohol consumption in pregnancy predicts pregnancy and teen outcomes. 
Alcohol, 44, 583-594. 
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extreme behaviors in order to be accepted. At age 13, he began drinking alcohol and 

smoking marijuana with his group of friends, and at ages 14 and 15, he also was abusing 

inhalants and prescription medications ("speed, uppers, downers"). When he was 15, 

his peer group showed him how to break into cars to steal CB radios. 

Mr. Dillbeck's schooling stopped at age 15 when he was arrested. He was in the second 

semester of ninth grade at that point. During his incarceration, he was successful in 

obtaining his GED, although he reportedly had to take the test twice in order to pass. He 

also completed some community college classes, most of which involved 'hands-on' 

work (e.g., "free-hand art" and music) but indicated he dropped out of more challenging 
subjects (e.g., Spanish). 

Conduct disorder screening regarding Mr. Dillbeck's behavior prior to his offenses at age 

15 was unremarkable except for breaking into three or four houses with a friend, 

breaking into cars to steal CBs, and lying either to obtain something or avoid 

punishment ("I was bad at conning people - they saw through me"). Until his 1979 

offenses, he had no history of aggression or arrest and had been in only one fight per his 

self-report, which involved a fight between his peer group and boys from another 

school. 

Mr. Dillbeck acknowledged he was exposed to physical and emotional abuse and 

domestic violence in early childhood as well as exposure to caregiver alcohol abuse 

throughout childhood (i.e., biological mother in early childhood and adoptive father 

from age six to 15). However, he described generally positive and structured caregiving 

from his adoptive parents during middle childhood and early teens. 

He reported no mental health treatment for his developmental delays, his early 

childhood trauma, or his likely attachment disorder (due to separation from his sister 

Cindy). In prison, he received treatment for substance abuse. 

Record Review 

Despite living in a structured, pro-social home environment from age six-and-a-half 

through age 15 and test results suggesting an average IQ, school records documented 

chronic learning and self-regulation difficulties, retention in first grade, executive 
dysfunction (i.e., poor work habits), and poor adaptive behavior (i.e., poor social and 
health and safety skills) in childhood. 

Academic testing in seventh grade showed mild impairment in Spelling (15 th percentile) 

and mild to moderate impairments in Reading Comprehension (9 th percentile), Language 
(l5t percentile), and Spelling (5 th percentile). By that point, Mr. Dill beck was two grade 

levels below classmates in Language and Math Calculation and three grade levels behind 

in Spelling, despite being a year older than his classmates (due to retention in first 
grade). 
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By ninth grade, Mr. Dillbeck was three years below grade level in Reading 

Comprehension, six years below in Spelling, and seven years below in Language. A 

clemency statement he wrote around 2012 or 2013 revealed the significant Spelling 

impairment he continued to have well into adulthood. 

Overall, school records documented three important themes in Mr. Dillbeck's childhood 

developmental trajectory: (a) history of chronic learning problems, which began in 
kindergarten and persisted throughout his childhood years, (b) history of chronic self

regulation problems (i.e., executive dysfunction), and (c) history of chronic adaptive 

difficulties (i.e., deficient social and practical skills). 

Prison records generally depicted a healthy and well-behaved inmate for the most part, 

albeit with a few disciplinary problems in his younger years (e.g., attempted escape in 

1983, an attack on another inmate in 1984, intoxication in 1985, an escape in 1990, and 

write-ups for contraband in 1993 and 2011). 

In the 1980s, Mr. Dillbeck completed several vocational courses as well as his GED and 

some college classes. 

His adoptive parents eventually moved to Florida after he was incarcerated and visited 

him regularly until their deaths. 

Mental health history was unremarkable except for emotion-regulation and self-esteem 

problems in 1994, for which he received brief counseling services (no medication). 
Treatment targeted depression symptoms and "affective neutrality," which was viewed 
by mental health staff as a "defense against painful emotions." 

From 1995 on, there was no indication of mental health concerns or diagnoses. 

Standardized Behavior Rating 

Although the BRIEF contains one less scale than the BRIEF-A, there was notable 
consistency between the Index Scores on the BRIEF-A completed by Mr. Dillbeck (re age 

27) and BRIEF completed by his sister Cindy (re age six-and-a-half): 
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Standardized Executive Function Rating (BRIEF and BRIEF-A) 
[T-score Mean= 50, SD= 10] 

Inhibit 58 wnl 74 2.4 

Shift 67 1.7 66 1.6 

Emotional Control 61 1.1 58 wnl 

Self-Monitor NI 75 2.5 

Initiate 74 2.4 63 1.3 

Working Memory 73 2.3 73 2.3 

Plan/Organize 87 3.7 71 2.1 

Task Monitor 72 2.2 77 2.7 

Organization of Materials 73 2.2 78 2.8 

Red font= clinically elevated (i.e., 1 or more standard deviations above the mean); "wnl" = within normal 

limits; "NI"= not included 

Overall, the Behavioral Regulation and Metacognition Indices and Global Executive 

Composite scores in childhood and adulthood reflect substantial lifetime executive 
dysfunction. 

Scores on the BRIEF and BRIEF-A are consistent with the self-regulation problems Mr. 

Dillbeck exhibited throughout his life. 

Standardized assessment with the Fetal Alcohol Behavior Scale (FABS) involving Cindy 
Commorato-Fagan's rating of her brother's childhood behavior was consistent with her 

BRIEF ratings and resulted in a score indicating the "signature" behavior profile unique 
to children with FASD conditions. 
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Standardized Adaptive Assessment 

Brain development from infancy into the young adult years is significantly delayed in 

FASD,62 which along with congenital brain damage explains the substantial adaptive delays 

in this population.63 Adaptive functioning involves everyday behavior rather than 
performance in the formal structured context of a cognitive testing situation.64 

Standardized adaptive behavior ratings by Mr. Dillbeck's sister on the Vineland-3 

indicated moderate to severe levels of deficiency in all three assessed domains of 

adaptive functioning. According to Ms. Commorato-Fagan's Vineland-3 ratings, at the 
time of his adoption, her brother's Communication skills fell below the pt percentile, 

Daily Living skills fell at the 4th percentile, and Socialization skills fell at the 3rd percentile. 

Overall, his Global Composite score fell at the 2nd percentile, indicating adaptive 
impairment in childhood that was consistent with intellectual disability. Adaptive deficits 
such as these are associated with executive dysfunction. 65 , 66, 67, 68, 69, 70 and consistently 

found in those with FASD, regardless of age or IQ. 

Mr. Dillbeck's self-ratings on the Adaptive Behavior Assessment System-3 (ABAS-3), 

which were verified by his BRIEF-A validity scales and SIMS results, focused on his 

behavior at age 27. Results indicated moderate deficiency in the Conceptual domain 
(Communication and Self-Direction), which fell at the 4th percentile (74SS). [The sole 

exception was Functional Academics, which fell within normal limits. His GED 

preparation classes at age 16 likely influenced this improvement.] The Social domain 
(Leisure and Social scales) fell at the 2nd percentile (70SS), indicating childlike social 

skills, and the Practical domain (Community Use, Home Living, Health and Safety, and 
Self-Care scales) fell at the 6th percentile (77SS). Regarding the latter, Mr. Dillbeck did 

not rate his behavior in the Work category as he had no work experience in the 

community. Overall, his Global Adaptive Composite score fell at the 4 th percentile 
(73SS), indicating adaptive impairment at the time of offense that was consistent with 
intellectual disability. 

62 Streissguth et al., 1991, op. cit. 
63 Ibid. 
64 Edwards, W.J., & Greenspan, S. (2014). Adaptive behavior and fetal alcohol spectrum disorders. Journal of 
Psychiatry and Law, 38, 419-447. 
65 Crocker, N., Vaurio, L., Riley, E.P., & Mattson, S.N. (2011). Comparison of verbal learning and memory in children 
with heavy prenatal alcohol exposure or attention-deficit/hyperactivity disorder. Alcoholism: Clinical and 

Experimental Research, 35, 1114-1121. 
66 Fagerlund, A., Autti-Ramii, I., Kalland, M., Santtila, P., & Hoyme, H.E., Mattson, S.N., & Korkman, M. (2012). 
Adaptive behaviour in children and adolescents with foetal alcohol spectrum disorders: a comparison with specific 
learning disability and typical development. European Child and Adolescent Psychiatry, 21, 221-31. 
67 Thomas et al., 2012, op. cit. 
68 Ware et al., 2012, op. cit. 
69 Streissguth, A.P. (2006). The importance of adaptive behavior assessments for understanding fetal alcohol 
spectrum disorders (FASD). Psychology in Mental Retardation and Developmental Disabilities, 32, 5-6. 
7° Fagerlund et al., op. cit. 
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The chart below compares Mr. Dillbeck's ratings of his own behavior at age 27 (around 

the time of his 1990 offense) with his sister's ratings of his adaptive behavior at age six

and-a-half: 

Adaptive Assessment in Childhood and Adulthood 

Standard Score Percentile Standard Score Percentile 

Conceptual 60 <1 74 4 

Practical 73 4 77 6 

Social 72 3 70 2 

GLOBAL 68 2 73 4 

As can be seen above, there is a considerable similarity between the two rating scores 

for the Practical and Social domains. Although Mr. Dillbeck appeared to have made 
some progress in terms of Conceptual skills by age 26, the Conceptual indices in the 

Vineland-3 and ABAS-III include very different skills and therefore cannot be compared. 

The Vineland-3 Conceptual index includes only Communication scales, whereas the 
ABAS-3 Conceptual index includes Functional Academics and Self-Direction scales as 

well as Communication. Mr. Dillbeck's self-ratings indicated average functioning (i.e., 

25 th percentile) on the Functional Academics scale, which as noted above likely was due 

to GED preparation classes in prison as his prior academic testing in ninth grade 

indicated severe weakness in academics. Thus, it appears that his relative strength in 

Functional Academics at age 27 significantly increased his average score for the 

Conceptual domain. A comparison of just the Communication scales in both adaptive 
assessments indicates notable consistency: Mr. Dillbeck rated his Communication skills 
at the pt percentile (3 ss), which fell 2.33 standard deviations below the mean, and his 

sister rated his Communication skills in childhood at the <1 percentile (60 SS), which fell 

2.67 standard deviations below the mean. 

Not only is there interrater agreement on the two adaptive measures, the degree and 

scope of Mr. Dillbeck's adaptive impairments on the Vineland-3 and ABAS-3 are 

consistent with the FASD literature71
, 

72 and also consistent with: 

• his learning deficits, which were reflected in school achievement test results; 

71 Streissguth et al., 1991, op. cit. 
72 Streissguth, Barr, Kogan, & Bookstein, op. cit. 
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• chronic academic failure across the school years, beginning with retention in first 

grade; 

• significant 'scatter' or variability in IQ subtest results on the WAIS in Dr. 
Berland's 1991 psychological evaluation (i.e., a six-point range), which suggested 

brain damage, per Dr. Berland's penalty phase testimony; 

• neuropsychological assessment in 1991, which found results at the pt percentile 

on the Rey Auditory Verbal Learning Test and results on all the memory tests, 

including visuospatial memory, that were "bad enough to rule in permanent 

brain damage," per Dr. Wood's penalty phase testimony; 

• penalty phase testimony from Dr. Wood that Mr. Dillbeck did not understand 

and effectively process social and interpersonal information; 

• Defense Exhibit 6 (referenced by Dr. Wood), which was a report from a prison 

psychologist describing Mr. Dill beck at age 16 as "anxious, tense, indecisive, 
prone to unstable moods (and) psycho-motor excitement" and exhibiting 

"insufficient inhibitory mechanisms"; 

• recent neuropsychological testing that found executive dysfunction (see below); 

• penalty phase testimony by Ada Dillbeck that she and her husband were told 
when they adopted their son that he was a "slow learner" and had a "reading 

disability"; 

• penalty phase testimony by Mr. Dillbeck's sister Cindy that he was "very slow" in 
childhood (i.e., learning problems) and couldn't learn to tie his shoes in first 

grade (i.e., deficient Practical skills); 

• widespread executive dysfunction reflected in current standardized behavior 
assessments (BRIEF and BRIEF-A); 

• results on the Fetal Alcohol Behavior Scale (FABS) indicating Mr. Dillbeck 

exhibited a behavioral profile in childhood that was consistent with FASD; 

• adaptive information from Mr. Dillbeck's sister Cindy in the current evaluation 
indicating that in childhood, her brother was "slow" (learning deficiency), 
couldn't learn to tie his shoes or tell time (deficient Practical skills), stuttered 

(i.e., a communication delay occasionally found in FASD73
, 

74
), was a follower 

(deficient Social skills), and exhibited repetitive eye-blinking (deficiency in Motor 

skills); and 

• self-reported juvenile history (e.g., criminal conduct involving repetitive theft 
crimes). 

73 Schonfeld, A.M., Mattson, S.N., Lang, A.R., Delis, D.C., & Riley, E.P. (2001). Verbal and nonverbal fluency in children 
with heavy prenatal alcohol exposure. Journal of Studies on Alcohol, 62, 239-246. 
74 Mitten, H.R. (2013). Evidence-based practice guidelines for fetal alcohol spectrum disorder and literacy and 
learning. International Journal of Special Education, 28, 60-72. 
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One more important aspect of Mr. Dillbeck's history is consistent with the impairments 

identified in his adaptive assessments: his behavior tended to improve significantly in 
direct proportion to the amount of structure and guidance in his environment - a 

tendency that is commonly observed in FASD. 75
, 

76 For example, he generally was well

behaved in the Dillbecks' care, which likely was due in large part to the structure, 
guidance, and monitoring he received from the couple. His problematic behaviors at 

ages 13 and 14 occurred when he was outside their direct control and in the company of 

youths who were getting into trouble. His offense conduct at age 15 occurred when he 

was left to his own devices with no structure and no one to oversee or guide his 

behavior. Within a secure and structured prison setting in his teens, he was able to 
obtain his GED and complete some college courses. After his conviction in 1991 and 

placement on death row, he was able to maintain a generally positive disciplinary 

history and more recently, he has been able to teach himself how to meditate, which 

reportedly has helped him to modulate his moods. 

Neuropsychological Test Results 

The Centers for Disease Control (CDC) quantified the protocol for measuring the 

cognitive deficits in FAS in its 2004 publication containing diagnostic guidelines.77 

Namely, deficits that fall one or more standard deviations below the mean (i.e., 16th 

percentile or lower) in standardized testing are considered deficient except for IQ 

testing, which requires deficits that fall two or more standard deviations below the 

mean (i.e., 2nd percentile or lower). 

Neuropsychologist Paul Connor prepared Exhibit 1 below based on his testing of Mr. 
Dillbeck on April 4 and 5, 2019, CNS-VS testing on March 19, 2019, and standardized 

adaptive assessment with Cindy Commorato-Fagan on March 19, 2019. 

According to Dr. Connor, Mr. Dillbeck was compliant, cooperative, and persistent during 

the two days of testing. He smiled frequently and occasionally joked appropriately about 
his performance. Fine motor control reflected some slight jerkiness but no obvious 

tremor. lmpulsivity was observed throughout much of the testing, and he occasionally 

exhibited perseveration. His reproduction of a complex visual figure was sloppy, and he 

missed stimuli on a simple task requiring that he connect dots. 

In Exhibit 1, Dr. Connor converted standard scores from these standardized assessments 
to z-scores (i.e., standard deviations from a mean of "O"), with the direction of deficit 

made constant (i.e., lower scores reflecting poorer performance, and higher scores 
reflecting better performance). The horizontal green line in the Exhibit depicts the z-

75 Kalberg, W.O., & Buckley, D. (2007). FASD: What types of intervention and rehabilitation are useful? Neuroscience 
& Biobehavioral Reviews, 31, 278-285. 
76 http:// ad a ic lea r i ngh ou se .o rg/ downloads/Feta I-Alco ho 1-Spect ru m-D iso rde rs-FASD-a n d-t he-Crimi na I-J usti ce-Syste m-

498. pdf 
77 Bertrand et al., 2004, op. cit. 
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score mean or average score for each test administered, and the horizontal red line 
depicts the cut-point for a "deficit" finding. 

Current Neuropsychological Testing of Donald Dillbeck 
Including Automated Screening Tool 

IQ 
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Exhibit 1. Test Results: Cognitive and Adaptive Assessment 

~Current Testing 

~CNS-VS Testing 

--Average 

--Deficit 

•••••• Expect by IQ 

As can be seen, the profile in Exhibit 1 is quite scattered, reflecting the widespread 

variability that is prototypical in FASD neuropsychological test profiles (see 
Neuropsychological Test results in Appendix B). According to Dr. Connor, there are 

seven deficient domains in Mr. Dillbeck's neuropsychological profile: 

1. Memory/Learning (particularly in less concrete/more complex verbal and visual 
memory tasks): wide-ranging deficits that fell as low as ~-2.5 SD 

2. Attention (with considerable impulsivity exhibited in multiple tests): deficits from 

-2 SD to nearly - 5 SD 

3. Visuospatial construction: -5 SD 

4. Executive functioning (particularly in impulsive decision making as on the IGT, in 
working memory as on the ACT, and in shifting attention as on the CNS-VS): 

wide-ranging deficits to ~-7 SD 

5. Social functioning (direct testing and adaptive assessment): direct testing deficits 
to ~-1.5 SD, adaptive assessment deficits were -2 SD 
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6. Daily living skills (adaptive assessment): -1.5 to -2 SD 

7. Communication skills (adaptive assessment): -2.0 to ~-2.s SD 

Such a profile indicates pervasive brain damage with a few spotty strengths (e.g., verbal 

fluency, psychomotor speed, visual search and scanning) with a large number of 

weaknesses that together have marked negative impact on adaptive functioning. 

Everyday behavior will reflect the variability seen in the neuropsychological profile. That 
is, Mr. Dillbeck is likely to exhibit average performance in structured, well-practiced 

situations but deficient performance in novel, unstructured, and complex situations. His 

lifelong behavioral history is consistent with these expectations. 

Although Dr. Wood's 1991 test results are no longer available, and he did not indicate in 
his penalty phase testimony the measures that comprised his test battery, he did report 

that Mr. Dillbeck had an average IQ [in Dr. Connor's test battery, Mr. Dillbeck achieved 

an IQ score of 99] and that Mr. Dillbeck's score on the Rey Auditory Verbal Learning Test 
fell at the pt percentile. Dr. Wood also testified that Mr. Dillbeck obtained very low 

scores on all memory subtests, including visuospatial memory. 

Notably, Dr. Wood testified about the unusual discrepancy between the tests results in 

his battery and Mr. Dillbeck's average IQ: 

"If you allow for the fact that he has a normal IQ, this is a really very much worse 
performance than you would have expected. His memory for visual material was 

even worse than his memory for verbal material, including recognition. In general, 

his memory is bad enough to rule in permanent brain damage. His long history of 
poor learning in school is consistent with this being a lifelong pattern for him." 

Dr. Wood further testified that Mr. Dillbeck's significantly low score on a visuospatial 

memory test was significant as such a test was "particularly sensitive to brain damage at 

or near birth." Dr. Wood noted that unlike visual recognition or verbal recall, Mr. 
Dillbeck's verbal recognition results were "perfect," which had implications regarding 

the location of his brain damage (i.e., more damage in the left frontal hemisphere). 

Dr. Wood's testimony about Mr. Dillbeck's test results not only are consistent in all 

respects with Dr. Connor's recent test results, they also are consistent with Mr. 
Dillbeck's recent qEEG (see discussion later). 

Widespread deficits of the type seen in Mr. Dillbeck's cognitive profile have a profound 
effect on adaptive behavior. While it may be possible for a person to compensate for 

one or two mild impairments in a single cognitive domain, when there are multiple mild 
to severe impairments in several areas of the brain as in Mr. Dillbeck's case, 

compensation is impossible without external structure and supports. 
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Context-Dependent Performance 

Exhibit 2 below displays how contextual factors affected Mr. Dillbeck's performance on 

the many learning and memory tests he was administered during neuropsychological 
testing. In the Exhibit, standard scores on the tests have been converted to z-scores with 

a mean or average score of "O." The horizonal green line depicts the mean score for 

tests involving a great deal of structure (i.e., concrete test guidelines and/or 

considerable examiner guidance); the horizontal red line depicts the mean score for 

tests that involved relatively little structure and/or required a significant amount of 
abstraction. In the latter, the examinee was left to his own devices to problem-solve. 

Donald Dillbeck: Concrete vs Abstract Learning and Memory 
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Exhibit 2. The Performance Difference Task Complexity Makes 

As can be seen by the difference in mean scores between low structure versus high 

structure tests, the degree of contextual structure mattered a great deal with respect to 

Mr. Dillbeck's performance. That is, on average he performed within normal limits on 

tests involving a high degree of structure, but his average performance fell well within 
the deficient range on low-structure tests. 

Evaluation: Donald Dillbeck 

Page 45 of 150 

Natalie Novick Brown, PhD 

Northwest Forensic Associates, LLC 



460

Context-dependent test performance such as reflected in Exhibit 2 is common in 
FASD. 78, 79, 8° Context-dependent performance generally means that Mr. Dillbeck is able 

to perform within the average range in contexts involving environmental structure and 

guidance, but when there is limited structure, his performance is significantly impaired. 

Consistent with his test scores, in the community where external structure and support 
were limited, Mr. Dillbeck's social behavior was consistent with intellectual disability 

(i.e., 3rd percentile per the Vineland-3 in childhood and 2nd percentile per ABAS-III at age 

26). 

Together, neuropsychological testing and adaptive assessment explain the nexus 
between Mr. Dillbeck's brain functioning and his behavior. For example, Exhibit 1 
explains why Mr. Dillbeck, a child with an average IQ, had a learning disability and 
severe academic problems in school and why his school performance was so poor but 
sometimes was average or better. Exhibit 2 reveals the central role context played in his 
behavior and explains why he was able to do relatively well in highly structured and 
monitored contexts but made horrible decisions in unstructured contexts involving a 
high degree of complexity. Exhibits 1 and 2 reveal why, when left to his own devices, 
Mr. Dillbeck's adaptive functioning in the community was equivalent to intellectual 
disability. 

Generalized Processing and Integration Deficit 

According to Dr. Connor, although Mr. Dillbeck demonstrated at least mild impairment 
(i.e.,< -1 SD) in 35 of the 90 tests (39%) in the neuropsychological battery, he exhibited 
at least moderate impairment (i.e.,< -2 SD) in 15 tests (i.e., 17%), typically on complex 

unstructured tasks where he had to problem-solve without concrete test guidelines or 

external guidance. Such a profile reflects a generalized processing and integration deficit 
in executive functioning. 

Executive function skills are responsible for making decisions about how to act. Referred 

to as 'higher order' cognitive processing because the executive center of the brain 

receives and then integrates, analyzes, and makes decisions based on neural input from 
lower brain regions, the executive system in an intact brain will conduct a complex 

reasoning process that includes considering consequences, weighing risks/benefits, and 
linking cause and effect while resisting inappropriate impulses from the limbic system -
all before communicating with the body about how to act. The executive system relies 

on neural input below the level of consciousness to do the conscious 'thinking' work of 

the brain. If neural input to the executive system is impaired, as it is in Mr. Dill beck's 

case per the qEEG (see later discussion and Dr. Adler's analysis in Appendix D, then 

78 Streissguth, A.P., La Due, R.A., & Randels, S.P. (1988). A manual on adolescents and adults with fetal alcohol 
syndrome with special reference to American Indians. Seattle: University of Washington. 
79 Baumbach, J. (2002). Some implications of prenatal alcohol exposure for the treatment of adolescents with sexual 
offending behaviors. Sexual Abuse: A Journal of Research and treatment, 14, 313-327. 
80 Novick Brown, N., Connor, P.D., & Adler, R.S. (2012). Conduct-disordered adolescents with fetal alcohol spectrum 

disorder: Intervention in secure treatment settings. Criminal Justice and Behavior, 39, 770-793. 
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executive skills will be working with flawed data. If executive functioning itself also is 

impaired, as it is in Mr. Dillbeck's case, then the process of conscious cognitive 

processing will be faulty and produce adaptive dysfunction. Mr. Dillbeck's test results 

indicate marked executive dysfunction in conjunction with pervasive deficits in neural 

input from other brain regions, which explains why his adaptive functioning was so 
impaired when he had to make decisions on his own in complex situations. 

The generalized information processing and integration deficit found in Mr. Dillbeck's 

test profile operates in the following way: environmental complexity overwhelms 

already-impaired executive capacity, which deteriorates further in direct proportion to 
task complexity and the corresponding mental challenge required to cope with the 
situation. Task complexity involves numerous environmental factors such as novelty, 

ambiguity and lack of structure, unpredictability, distraction, simultaneous task 

demands, and/or time pressure. Of course, additional personal factors such as stress, 

fear, sleeplessness, or acute intoxication will compound baseline executive impairment. 

Generally, the more structured the environment, the less need for independent thinking 

and problem-solving in the face of contextual complexity. For example, Dr. Connor's 

neu ropsychological testing occurred in a highly structured environment where Mr. 

Dillbeck was given specific instructions for each test, varying degrees of examiner 

guidance depending on the test, and opportunities to practice on some tests, which 
removed important elements of environmental complexity (e.g., distractions, ambiguity, 

unpredictability, lack of structure) from the situation. Nonetheless, Mr. Dillbeck still 

produced many test results that were deficient. 

The generalized processing deficit does not mean a person with FASD cannot learn, but 
typically the process of learning is slow and requires a great deal of repetition. Hands-on 

modalities and regular practice within a structured context significantly improve 

capacity to learn in this population, which explains why Mr. Dillbeck could pass his GED, 

complete a few college courses, learn to play chess, or teach himself to meditate in 

prison. Conversely, the generalized processing deficit also explains why, when he made 
decisions on his own in complex contexts, he typically made bad decisions (e.g., using 
drugs and committing crimes). 

The generalized processing deficit in FASD explains why Mr. Dillbeck cannot think 

effectively or generalize what he has learned to new experiences that don't exactly 
match a previous event. Consistent with the generalized processing deficit, Mr. 

Dillbeck's history was replete with examples of situations where he made bad decisions, 

showing he did not learn from experience or cope adequately when left to his own 
devices. 

The generalized processing deficit in FASD does not mean someone like Mr. Dillbeck 

cannot 'plan' or make choices. Planning and making choices do not require cognitive 

sophistication. However, planning effectively and making appropriate choices typically 

requires at least average cognitive sophistication. If there is substantial cognitive 
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impairment as is seen in Mr. Dillbeck's test results, the generalized deficit means that 

the capacity to plan and make choices will be flawed by deficient cognitive processing. 

That is, executive processes such as considering consequences and weighing options will 

be biologically derailed by strong emotions and urges from the limbic system that the 

individual does not have the executive capacity to override. Dr. Wood's testimony in 
1991 essentially conveyed this message: 

" ... he does not calculate and understand and process effectively what goes on in 

social and interpersonal situation(s), particularly when they are intense and fast 

moving .... One of the things that is wrong with his brain is that he does not 
effectively process interpersonal or social information. He understands people 

more like machines than people. He doesn't appreciate the human qualities of 

interpersonal interactions as well as normal people do." 

The above testimony is consistent with Dr. Connor's direct testing of Mr. Dill beck's 

social skills, which found deficits in Social Perception (9 th percentile) and Affect Naming 

(5 th percentile) and consistent with standardized adaptive assessment in the current 

evaluation (3 rd percentile in social skills in childhood per Cindy Commorato-Fagan and 

2nd percentile in social skills in adulthood per Mr. Dillbeck). 

Mr. Dillbeck also has impaired impulse control due to his brain damage, which was 

observed by Dr. Connor and evident in a number of the test results. Importantly, this 

impulsivity occurred within a highly controlled setting with considerable examiner 

guidance, specific rules about what needed to be done, and no strong emotions or 

urges. Mr. Dillbeck's impulsive response to testing indicates that in the real world, 
particularly in stressful situations involving another person doing unexpected and 
alarming things, his capacity to curb his impulsivity will be substantially impaired - an 

expectation that was borne out by his offense history. 

Secondary Disabilities 

Since the late 1980s when Congress mandated that all alcoholic beverage containers 

carry a warning label about the association between drinking during pregnancy and 

FASD, it generally has been known in the United States that prenatal exposure to 

alcohol can cause brain damage and associated adaptive dysfunction. In 1996, with the 
publication of a major developmental trajectory study by the CDC81

, negative life course 
outcomes in FASD were identified as 'secondary disabilities.' 

81 Streissguth, Barr, Kagan, & Bookstein, op. cit. 
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% 

Secondary Disabilities Study 

---------------------Ages 12 - 51 Ages 21 - 51 

Disrupted School 
Experience 

Confinement 

Dependent 
Living 

Alcohol & Drug Problems with 
Problems Employment 

D FAS (n=109) D FAE (n=144) 

Negative Developmental Trajectory in FASD ("Secondary Disabilities") 

Secondary disabilities were found in the secondary disabilities research to be the 

manifestation of interactions between the underlying brain damage in FASD and 
negative environmental experiences. Factors such as early childhood FASD diagnosis, 

developmental disabilities services in the childhood years, and good caregiving (i.e., 

structured, nurturing, protective, and stable, especially from ages eight to twelve) were 
found in the secondary disabilities research to be protective as children with FASD 

raised in such environments had significantly better life outcomes than those raised in 

environments without these protective factors. 82
• 

83 

In Mr. Dillbeck's case, records established the following risk factors in terms of 
secondary disabilities: (a) he was raised in a non-protective, unstructured environment 

in early childhood where he was exposed to numerous childhood adversities (e.g., 

physical and psychological abuse and domestic violence, neglect, maternal mental 

illness, paternal abandonment); (b) he was not diagnosed by age six with FAS and 

subsequently treated in childhood with developmental disabilities services. Although he 
was raised by adoptive parents in a pro-social and structured environment from age six 

to fifteen, he received no interventions that addressed either his cognitive deficits or his 

earlier traumatic experiences and instead had to cope with such factors on his own. 

82 Ibid. 
83 Streissguth, A. P., Bookstein, F. L., Barr, H. M., Sampson, P. D., O'Malley, K., & Kogan Young, J. (2004). Risk factors 
for adverse life outcomes in fetal alcohol syndrome and fetal alcohol effects. Journal of Developmental and Behavioral 
Pediatrics, 25, 228-238. 
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Thus, his childhood reflected a mixed influence of both risk and protective factors, and 

his developmental trajectory reflected several secondary disabilities: 

Secondary Disabilities Prior to Instant Offense 

Disrupted Education 

Mental Health Problems 

Substance Abuse 

Trouble with the Law 

Confinement 

• Retained in first grade 

• Chronic pattern of severe academic problems 

• Completed GED (after a second attempt) within a highly 
structured prison setting 

• His early life traumas, the difficulty he reported in bonding with 
his adoptive parents, and the incident his sister described where 

he destroyed the Dill becks' couch with a knife, suggest a 
likelihood Mr. Dill beck would have met criteria for an attachment 
disorder had he been evaluated in childhood. 

• Although he was never diagnosed with a mental illness in 
childhood, subsequent information from multiple sources indicate 
he likely would have met criteria for a polysubstance abuse 

diagnosis prior to his 1979 offenses. 

• Records are generally consistent with Mr. Dillbeck's current self
report that he drank alcohol and used drugs beginning around age 
13 or 14 - a pattern that continued into his adult years and finally 
stopped altogether 15 years ago. 

• 1979: Attempted murder of Phillip Reeder, trespassing, and theft 
(charges dropped) 

• 1979: First-degree murder of Deputy Lynn Hall 

• 1983: Attempted escape 

• 1990: Escape (charged on 6/22/90, charges later dropped) 

• 1990: First-degree premeditated murder of Faye Vann, robbery 
with a deadly weapon, and armed burglary with a weapon 

• Age 16: sentenced to life in prison on 6/6/79 

• Age 19: sentenced to a year and a day in prison on 4-15-83 

• Age 27: sentenced to death on 3/15/91 for the murder conviction 
and sentenced to two consecutive life terms on the robbery and 
burglary convictions 

As can be seen above, Mr. Dill beck's history in the community involved five of the six 

secondary disabilities predicted in the research for adolescents with FASD. [There was 

no evidence he displayed any inappropriate sexual behavior.] Two additional secondary 
disabilities found in adults with FASD (i.e., dependent living and employment problems) 

are irrelevant as Mr. Dillbeck was incarcerated at age 16. 
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Publication of research in the early 2000s clarified that the secondary disabilities 

developmental trajectory was due largely to executive dysfunction, which caused 

maladaptive social behavior and deficient coping capacity.84 Later research published in 

2006 found that executive functioning predicted social functioning in FASD85
, and 

research in 2012 expanded that finding by showing executive functioning predicted 

widespread adaptive deficiency in FASD.86 In science, a predictive link is a powerful 

finding as it indicates direct causation (i.e., cause-and-effect), regardless of other factors 

(e.g., environmental influences). This predictive link explains why children with an early 

FAS diagnosis and executive dysfunction who receive developmental disabilities services 
and are raised in protective, pro-social environments still are at high risk of secondary 

disabilities.87 

Neuroimaging 

Defense counsel retained forensic psychiatrist and FASD specialist Richard S. Adler, MD, 
to consult regarding quantitative EEG (qEEG) assessment of Mr. Dillbeck's brain 

functioning. The following quotes Dr. Adler's opinion in Appendix D, which is based on 

his analysis of Dr. Wes Center's qEEG report in Appendix C: 

Executive Summary: Taking the CNS-VS and QEEG results into account with the 

totality of data from Dr. Novick Brown's report, the data are consistent with 

Neurodevelopmental Disorder Associated with Prenatal Alcohol Exposure, as 

defined by the Diagnostic and Statistical Manual, Fifth Edition (i.e., DSM-5, 

American Psychiatric Association,© 2013). 

Based on my experience reviewing QEEGs in individuals with and without FASDs, 
the QEEG abnormalities found here possess the features typically present in those 

with FASD: (1) the QEEG abnormalities are widespread in location, (2) on par, the 
abnormalities are symmetrical/bilateral in their pattern of distribution, and (3) 

midline structures are involved. As a fourth item, (4) Mr. Dillbeck's QEEG also 

shows decreased LORETA Coherence at Brodmann Areas 32 and 33. These are 
Brodmann Areas that are part of the Anterior Cingulate Cortex, a part of the larger 

limbic lobe. The coherence abnormalities are found across a wide range of 
brainwave frequencies and are additionally bilateral and symmetrical in their 

distribution. 

84 Gibbard, W.B., Wass, P., & Clarke, M.E. (2003). The neuropsychological implications of prenatal alcohol exposure. 
Canadian Academy of Child and Adolescent Psychiatry, 12, 72-76. 
85Schoenfeld, A.M., Paley, B., Frankel, F., & O'Connor, M.J. (2006). Executive functioning predicts social skills following 

prenatal alcohol exposure. Child Neuropsycho/ogy, 12, 439-452. 
86 Ware, A.L., Crocker, N., O'Brien, J.W., Deweese, B.N., Roesch, S.C., Coles, C.D., ... Mattson, S.N. (2012). Executive 
function predicts adaptive behavior in children with histories of heavy prenatal alcohol exposure and attention 
deficit/hyperactivity disorder. Alcoholism: Clinical and Experimental Research, 36, 1431-1441. 
87 Streissguth, Barr, Kagan, & Bookstein, op. cit. 
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From a scientific/theoretical perspective such findings would be expected given 

the nature of FASD's causation: generalized and widespread exposure of the 

developing fetal brain to a toxic substance (i.e., alcohol). Furthermore, the 

anticipated real-world negative impact of these QEEG abnormalities (as reflected 

in the Brain Function Index, Figure 6 at page 13) correlates closely with the life 
course and current evaluative data reported by Dr. Novick Brown. 

As noted by Dr. Adler in his report, Mr. Dillbeck's qEEG showed "clear and markedly 

abnormal" neurological damage throughout the brain, including the limbic system as 

well as the prefrontal cortex and anterior cingulate. The bilateral, symmetrical, mid line 
nature of the brain damage establishes prenatal etiology. 

At my request, Dr. Connor reviewed the qEEG report in conjunction with Dr. Adler's 

analysis and concluded both were consistent with his neuropsychological findings in this 

case. 

Thus, of relevance to Mr. Dillbeck's offense history, convergent neurological, 
neuropsychological, and adaptive evidence from three independent sources confirm Mr. 
Oil/beck's brain damage in areas of the brain that govern conscious executive control of 
judgment, intentionality, and behavior. 

Diagnostic Impressions 

Mr. Dill beck presented for evaluation with a documented medical diagnosis at the time 

of trial of fetal alcohol effects (FAE). The expert who made that diagnosis was loan 

Talfryn Thomas, MD, board-certified pediatrician and dysmorphologist who trained at 

the University of Washington with medical researchers who discovered FAS in the 

United States (i.e., Drs. David Smith and Ken Jones) and published their findings in the 

early 1970s.88
' 

89 

An outdated diagnosis established in the late 1970s, the term 'FAE' was changed in 1996 
by the Institute of Medicine (IOM) to alcohol related neurodevelopmental disorder 

(ARND). ARND, like FAE before it, falls under the FASD umbrella. Today, medical doctors 

in the United States still use the IOM criteria and IOM diagnostic classifications in 

diagnosing FASD conditions.90 

The diagnostic guidelines for FASD conditions were refined in 2004 by the Centers for 

Disease Control (CDC)91
, which added a measurement protocol to the diagnostic 

88 Jones, K.L., Smith, D.W., Ulleland, C.N., & Streissguth, A.P. (1973). Pattern of malformation in offspring of chronic 
alcoholic mothers. Lancet, 1, 1267-1271. 
89 Jones, K.L., & Smith, D.W. (1973). Recognition of the fetal alcohol syndrome in early infancy. Lancet, 2, 999-1001. 
90 Hoyme, H.E., May, P.A., Kalberg, W.O., Kodituwakku, P., Gossage, J.P., Trujillo, P.M., Buckley, D.G., Miller, J.H., 
Aragon, A.S., Khaole, N., Viljoen, D.L., Jones, K.L., & Robingon, L.K. (2005). A practical clinical approach to diagnosis of 
fetal alcohol spectrum disorders: Clarification of the 1996 Institute of Medicine criteria. Pediatrics, 115, 39-47. 
91 Bertrand et al., 2004, op. cit. 
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guidelines that had been published in 1996 by the Institute of Medicine.92 According to 

the CDC measurement protocol, in order to establish the central nervous system (CNS) 

dysfunction criterion central to all FASD diagnoses, either full-scale IQ had to fall two 

standard deviations below the mean (i.e., standard score of 70 or lower), or there had to 

be at least three other cognitive and adaptive domains where standardized test scores 
fell at least one standard deviation below the mean (i.e., 16th percentile or lower). Mr. 

Dillbeck's neuropsychological and adaptive assessment results in the current evaluation 

meet the latter criterion. 

Prior to DSM-5, there was no specific mental health diagnosis in the DSM for the CNS 
dysfunction in FASD. That situation changed in 2013 with publication of DSM-5, which 

included 'Other Specified Neurodevelopmental Disorder (315.8)' with the specific 

example, 'Neurodevelopmental Disorder Associated with Prenatal Alcohol Exposure (ND
PAE)' (see page 86 of DSM-5). Since Mr. Dillbeck's neuropsychological and adaptive 

assessment results exceed diagnostic requirements for ND-PAE (see pages 798-801 of 

DSM-5), and there is evidence the disability manifested in the developmental period 

(e.g., speech and language delay and learning deficiency in childhood) and evidence he 

was exposed in utero to alcohol, he meets diagnostic criteria for ND-PAE as shown in the 

summary chart below: 

DSM-5 Criteria for ND-PAE 

Neurocognitive impairments (at least 1) 

Self-Regulation impairments (at least 1) 

Adaptive impairments (at least 2) 

Childhood onset 

Disturbance causes clinically significant distress 

or impairment in social, occupational, or other 

important areas of functioning. 

• Intellectual (IQ discrepancies) 

• Academic Achievement 

• Verbal Learning/Memory 

• Visuospatial Construction 

• Executive Functioning 

• Socialization 

• Daily Living Skills 

• Communication 

Evidence of speech/language and learning 

impairments in early childhood 

5 secondary disabilities: 

• School Disruption 

• Mental Health Problems 

• Substance Abuse 

• Trouble with the Law 

• Confinement 

92 Stratton, K., Howe, C., Battaglia, F. (1996). Fetal alcohol syndrome: Diagnosis, epidemiology, prevention, and 
treatment. Washington, DC: National Academy Press. 

Evaluation: Donald Dillbeck 

Page 53 of 150 

Natalie Novick Brown, PhD 

Northwest Forensic Associates, LLC 



468

The disorder is not better explained by the direct Developmental delays in communication (i.e., 

physiological effects of postnatal use of a stuttering) and learning deficiency throughout 

substance, a general medical condition other elementary school despite an average IQ rule out 

than FASD, a genetic condition, or environmental the primary etiological influence on functioning of 

neglect. Mr. Dillbeck's own substance use in adolescence. 

The positive parenting he received from his 

adoptive parents from age 6 to 15 rules out 

environmental neglect as a primary etiological 

factor. 

There is no evidence of a childhood head injury or 

a genetic condition affecting cognitive functioning 

in his family. 

While factors such as early childhood trauma and 

adolescent substance abuse likely affected 

postnatal brain development, the biological effects 

of such factors would have had an additive and 

cumulative impact on the brain damage Mr. 

Dill beck was born with. As Dr. Adler indicated, the 

bilateral, symmetrical, and midline neurological 
damage found in Mr. Dill beck's qEEG show that his 

brain damage occurred prior to birth. 

According to DSM-5, symptoms of ND-PAE include neurocognitive impairments in 

executive functioning, learning, memory, and/or visuospatial reasoning. Current 
neu ropsychological test resu Its included deficits in all of these domains. 

According to DSM-5, self-regulation (i.e., executive functioning) symptoms in ND-PAE 

include impairment in mood or behavioral regulation, attention deficits, or impairment 

in impulse control. Records and current psychological assessment document evidence of 
all three problems in Mr. Dill beck's functioning. 

DSM-5 notes that adaptive dysfunction in ND-PAE includes impairments in social 

communication and interaction as well as in activities of daily living, noting that when 

children with ND-PAE reach school age, learning difficulties, impairments in executive 
functioning, and problems with integrative language emerge more clearly, as do social 
deficits and "challenging" behaviors. Mr. Dillbeck's childhood history is consistent with 

these problems. 

Mr. Dillbeck's mental defect (i.e., ND-PAE) and underlying medical defect (i.e., 

FAE/ARND) were directly caused by prenatal alcohol exposure, which was outside his 

control. 

As ND-PAE and FAE/ARND are permanent brain-based conditions, they certainly existed 

at the time of Mr. Dillbeck's 1979 and 1990 offenses, which according to the American 
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Bar Association 93 and United States government94 is relevant to consideration of 

criminal blameworthiness. 

Dr. Berland, defense expert, did not diagnose Mr. Dillbeck with a mental condition at 

the time of trial although he testified about paranoia and manic tendencies and "mild to 
moderate psychotic disturbance" based on Mr. Dillbeck's report of what appeared to be 

perceptual 'hallucinations.' Neuropsychologist Frank Wood, defense expert, testified 

that Mr. Dill beck had a disorder that resembled, but was not as severe as, schizophrenia 

(i.e., "schizophrenia spectrum disorder"). These co-occurring conditions and symptoms 

described in trial testimony were secondary to Mr. Dillbeck's FAE/ARND but did not 
explain his developmental disabilities and adaptive dysfunction or the significant 

cognitive deficits Dr. Wood found in testing (i.e., verbal and visuospatial memory and 

learning deficits). Dr. Wood testified at the time of trial that Mr. Dill beck had 
"something very specific wrong with his brain" that was "congenital." Neither he nor the 

other two defense experts addressed the connection between the comorbidities and 

prenatal alcohol exposure because that connection was not known at the time of trial. 

In fact, until publication in 2016 of a major meta-analytic study that reviewed and 

analyzed over a hundred scientific studies regarding the comorbidities in FASD, it was 

not known that prenatal exposure to alcohol could explain a// of Mr. Dill beck's history: 

his mental health symptoms (i.e., perceptual impairments, psychotic-like symptoms, 
poor mood/behavior control), his cognitive impairments in the context of an average IQ, 

his adaptive dysfunction in the context of a structured and nurturing adoptive 

environment, and his offense conduct. 95 

In late 2016, the CDC website96 referred pediatricians to a new publication that advised 
medical and mental health practitioners on how to diagnose children and adolescents 

with ND-PAE. Developed on behalf of the ND-PAE Workgroup of the American Academy 

of Pediatrics, the article97 referenced the DSM-5 diagnostic criteria and outlined 

guidelines for clinicians to identify, diagnose, and refer patients for treatment. If such an 

article had been published at the time of trial, Dr. Thomas (a pediatrician) likely would 
have reviewed it and been able to testify knowledgably about the neurocognitive, self

regulation, and adaptive deficits in Mr. Dillbeck's FAE that influenced his offense 

conduct. As the Pediatrics article indicated, ND-PAE criteria were based on "extensive 

brain imaging" as well as other studies regarding the adverse CNS effects of prenatal 

alcohol exposure in the absence of physical abnormalities like facial dysmorphia, which 

93 http://www.americanbar.org/content/dam/aba/administrative/mental physical disability/Resolution 112B.authch 

eckdam.pdf, accessed 7/21/16 
94 https://store.sa m hsa .gov/product/Feta I-Alcohol-Spectru m-Disorders-FASD-a nd-th e-Cri m inal-J ustice
System/SMA06-4238 
95 Popova, S., Lange, S., Shield, K., Mihic, A., Chudley, A.E., Raja, A.S.M., Bekmuradov, D., & Rehm, J. (2016). 

Comorbidity of fetal alcohol spectrum disorder: A systematic review and meta-analysis. The Lancet, 387, 978-987. 
96 https://www.cdc.gov/ ncbddd/fasd/features/ neu robehavioral-disorder-a lco hol .htm I 
97 Hagan, J.F., Balachova, T., Bertrand, J., Chasnoff, I., Dang, E., Fernandez-Baca, D., Kable, J., Kosofsky, B., Senturias, 
Y.N., Singh, N., Sloane, M., Weitzman, C., & Zubler, J. (2016). Neurobehavioral disorder associated with prenatal 
alcohol exposure. Pediatrics, 138, Special Article, Epub September 27, 2016; DOI 10.1542/peds.2015-1553. 
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was the case for Mr. Dillbeck. The article not only noted that academic problems were 
the "natural sequela" of primary cognitive difficulties in FASD but also indicated that 
older youths with FASD were prone to "severe reactions to stress" and impulse control 
problems. Finally, of particular importance to Mr. Dillbeck's case, the article stated that 

children with FASD who experienced early trauma (including physical events, 
psychological events, and abuse or neglect) often displayed serious behavioral problems, 
including unprovoked aggression. 

OPINION: Donald Dillbeck's cognitive and adaptive history meets diagnostic criteria 

for Other Specified Neurodevelopmental Disorder (specifically, Neurodevelopmental 
Disorder Associated with Prenatal Alcohol Exposure or ND-PAE), and there is no 
explanation other than ND-PAE that adequately explains his lifelong functioning. ND
PAE is a diagnosis that was first made possible in 2013 with publication of DSM-5. ND
PAE was endorsed in the last two or three years as the official mental health diagnosis 
for FASD conditions and standard of practice in the field. The secondary disabilities in 
Mr. Dillbeck's life history, including his criminal behavior, reflect how his cognitive 
dysfunction and associated adaptive impairments produced many of the negative life 
course outcomes predicted by the FASD research (i.e., a cause-and-effect process). 
Because of his brain dysfunction Mr. Dillbeck was unable to cope effectively with life 
experiences and function effectively when left to his own devices. The opinions 
expressed in this paragraph are based upon convergent data from the following 
independent sources of information in the context of the FASD literature: 

• chronic academic achievement deficits in childhood that in the context of 
average intellectual functioning indicated Mr. Dillbeck had a significant 
learning disability, 

• stuttering in childhood, which constituted the developmental delay in speech 
and language often seen in FASD, 

• neuropsychological assessment at the time of trial that indicated significant 
deficits in verbal and visuospatial learning and memory skills, 

• recent neuropsychological assessment that found significant deficits in 
multiple cognitive domains, consistent with the mental condition associated 
with the central nervous system abnormality in FAE/ ARND/ND-PAE, 

• standardized adaptive assessments that found deficient functioning in 

childhood and in adulthood, consistent with the mental condition associated 
with the central nervous system abnormality in FAE/ ARND/ND-PAE, 

• neuropsychological test results that are consistent with qEEG and CNS-VS 

assessments, 

• executive function ratings by Mr. Dillbeck and his sister that were consistent 
with neuropsychological and CNS-VS testing as well as qEEG assessment, 

indicating widespread impairments in self-regulation, 
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• collateral data provided by Mr. Oillbeck's sister indicating he had multiple 
functional problems in early childhood, 

• multiple adverse life course outcomes consistent with the FASO secondary 
disabilities research, 

• a score on the Fetal Alcohol Behavior Scale that is consistent with FASO, and 

• a diagnosis of Fetal Alcohol Effects at the time of trial by a medical specialist 

who received training in the early 1970s from FASO researchers at the 
University of Washington. 

Consultative Question #2: If Mr. Oil/beck's lifelong functioning is consistent with ND-PAE, 
is it likely this mental defect influenced his alleged offense conduct in 1979 and 1990? 

At the time of trial in 1991, there was no clear explanation for Mr. Dillbeck's criminal 

history. He was portrayed as the product of a highly traumatic early childhood but 

structured, protective, and nurturing childhood from age six through 15. He was not 

diagnosed with a personality disorder or mental illness that might have explained his 
criminal conduct. Although he was diagnosed with an FASD condition (FAE), and a 

neuropsychologist found evidence of brain damage, until very recently there was no 

diagnostic way to link that brain damage with the severe kind of mental disturbance 

that could explain his 1979 and 1990 offenses. Only recently has the science evolved to 

the point where Mr. Dillbeck's extraordinary offense conduct can be understood and 
explained. 

With publication in 2013 of DSM-5 and subsequent endorsement of its new ND-PAE 

diagnosis in the relevant scientific field over the past two to three years, it is now 

possible to explain the connection between Mr. Dillbeck's brain damage and his offense 
history as well as the other anomalies in his behavioral history (e.g., why a child with 

average intelligence had severe learning problems; why his older sister Cindy, who had 

experienced similar early childhood trauma, appeared well-adjusted; how a man with 
pervasive brain damage but spotty 'strengths' could obtain a GED, complete some 

college classes, and learn to play chess in prison; and why a person who had been raised 
by nurturing adoptive parents with pro-social values and morals turned to drugs and 

crime in adolescence and erupted with catastrophic violence when confronted). 

In short, ND-PAE explains al/ of Mr. Dillbeck's behavioral history. 

For example, ND-PAE explains why two siblings who experienced the same early 

childhood trauma had different life outcomes. Mr. Dillbeck was exposed regularly in 

utero to alcohol, which damaged his brain, but his older Cindy did not experience such 
exposure according to testimony from the birth father. Thus, prenatal exposure to 

regular doses of alcohol explains the notable differences in their life histories (e.g., 
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Cindy's successful, pro-social life versus Mr. Dillbeck's school failure and criminal 
history). 

ND-PAE also explains why Mr. Dillbeck was able to achieve things in a highly structured 

context that relied on average intellectual ability and practice (e.g., playing chess, 
completing a GED and college courses) but why he failed when it came to more complex 

tasks of making independent choices about his behavior. As the recent Pediatrics article 

on ND-PAE noted, with practice and repetition, those with FASD are able to learn. 

However, they have considerable trouble when faced with novel situations. 

ND-PAE explains why a person raised by pro-social adoptive parents would act in ways 

that resembled behaviors seen in conduct disorder or antisocial personality disorder. 

However, DSM-5 indicates that the appropriateness of such diagnoses should be 

weighed in the context of the significant cognitive impairments associated with prenatal 

alcohol exposure (p. 801). Thus, in the context of Mr. Dillbeck's FASD and extensive 

cognitive deficits, this diagnostic caution should apply retroactively to the circular 

conclusion reached in a 2013 clemency evaluation that his criminal conduct involved 

"antisocial personality features." 

Just as it now is understood in the mental health field (i.e., DSM-5) that executive 

dysfunction underlies the intellectual and adaptive impairments in intellectual disability 
(ID)98, it also is understood that executive dysfunction underlies much of the 

psychopathology in FASD.99
, 

100 Although most people with FASD have average to 

borderline 1Qs101
, they are no different functionally than those with intellectual disability 

(ID) because their adaptive functioning typically falls approximately 2 standard 
deviations below full-scale IQ. 102 Per DSM-5, ID is characterized by deficits in general 

mental abilities, such as reasoning, problem solving, planning, abstract thinking, 

judgment, academic learning, and learning from experience. Reasoning, problem 

solving, planning, abstract thinking, and judgment are executive skills controlled by the 

prefrontal cortex; academic learning and learning from experience are adaptive 
behaviors that directly rely on executive functioning. 

Per neuropsychological testing, Mr. Dillbeck's ND-PAE symptoms involve the same 

cognitive and adaptive deficits as those found in ID with the sole exception of IQ. 

Although Mr. Dillbeck functions like someone with ID in unstructured, novel contexts, 

98 American Psychiatric Association. (2013). Diagnostic and statistical manual of mental disorders (5th ed.). Arlington, 

VA: Author. 
99 Ibid. 
100 Royall, D.R., Lauterbach, E.C., Cummings, J.L., Reeve, A., Rummans, T.A., Kaufer, D.I., LaFrance, W.C., & Coffey, C.E. 
(2002). Executive control function: A review of its promise and challenges for clinical research. A report from the 

Committee on Research of the American Neuropsychiatric Association. Journal of Neuropsychiatry and Clinical 
Neuroscience, 14, 377-405. 
101 Streissguth, Barr, Hogan, & Bookstein, op. cit. 
102 Greenspan, S., Novick Brown, N., & Edwards, W. (2016). FASD and the concept of "intellectual disability 

equivalence." In M. Nelson & M. Trussler (Eds.), Law and ethics in fetal alcohol spectrum disorder. Amsterdam: Springer. 
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this does not preclude his ability to do some things well in structured contexts where he 

has opportunities to practice his skills. As his "patchy" neuropsychological test profile 

might predict, he was able to perform relatively well in activities he had rehearsed 

numerous times (e.g., playing chess, passing the GED, passing college classes). Such 

relative strengths are consistent with FASD, as this population is known to do well in 
hands-on activities that benefit from repetitive practice. 103 

Behaviors that characterize FASD include impulsivity, aggression, poor socialization, 

moral immaturity, externalizing behavior, poor impulse control, bad judgment, 
suggestibility, and gullibility,104, 105 , 105, 107, 103, 109, 110 all of which involve impaired 
executive control and associated adaptive dysfunction. Executive function deficits cause 

adaptive dysfunction because people do not think, make decisions, or act in complex 
real-world situations without executive system involvement and control. "Complexity" is 

defined as one or more aspects that characterize typical real-world situations, such as 

novelty, ambiguity and lack of structure, unpredictability, time pressure, and compound 

social demands (e.g., needing to understand another person's behavior). The 1979 and 

1990 offenses involving Mr. Reeder, Deputy Hall, and Ms. Vann contained all of these 

complexity elements. Personal factors present at the time, such as emotional intensity 

(e.g., stress, fear, panic, anger), comorbid mental illness, sleeplessness, and substance 

use, also would have impeded cognitive processing. Emotional intensity was an aspect 
in all three offenses as was comorbid mental illness (i.e., ND-PAE). In short, because 

those with FASD exhibit a brain-based deficit in the processing and integration of 

information, anything that interferes in the cognitive work of the brain - situational or 
personal - will impair social behavior below baseline levels. Notably, Mr. Dillbeck's 

baseline social behavior is equivalent to intellectual disability. 

Under ideal situations (e.g., minimal complexity), executive skills in the prefrontal cortex 

act upon neural information below the level of consciousness (e.g., sensory input, 

stored memories, and unconscious alert signals, urges, and emotions from the limbic 

system) to interpret, analyze, and ultimately direct goal selection, planning, monitoring, 

103 http://www.asantecentre.org/ Li bra ry/docs/latestfasguide.pdf 
104 Janzen, L., Nanson, J., & Block, G. (1995). Neuropsychological evaluation of preschoolers with fetal alcohol 
syndrome. Neurotoxicology and Teratology, 28, 273-279. 
105 Mattson, S., & Riley, E. (2000). Parent ratings of behavior in children with heavy prenatal alcohol exposure and IQ
matched controls. Alcoholism: Clinical and Experimental Research, 24, 226-231. 
106 Roebuck, T., Mattson, S., & Riley, E. (1999). Behavioral and psychosocial profiles of alcohol-exposed children. 
Alcoholism: Clinical and Experimental Research, 23, 1070-1076. 
107 Sood, B., Delaney-Black, V., Covington, C., Nordstrom-Klee, B., Ager, A., Templin, T., et al. (2001). Prenatal alcohol 
exposure and childhood behaviour at age 6 to 7 years: I. Dose-response effect. Pediatrics, 108, E34. 
108 Whaley, S., O'Connor, M., & Gunderson, B. (2001). Comparison of the adaptive functioning of children prenatally 
exposed to alcohol to a nonexposed sample. Alcoholism: Clinical and Experimental Research, 25, 1018-1024. 
109 Greenspan, S. (2009). Annals of gullibility: Why we get duped and how to avoid it. Westport, CN: Praeger. 
110 Novick Brown, N., Gudjonsson, G., & Connor, P. (2011). Suggestibility and Fetal Alcohol Spectrum Disorders (FASD): 
I'll tell you anything you want to hear. Journal of Psychiatry and Law, 39, 39-71. 
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and use of neural feedback. 111, 112 However, independent sources of objective data (Dr. 

Wood's penalty phase testimony regarding test results, neuropsychological testing by 

Dr. Connor, qEEG) provide direct convergent evidence that Mr. Dillbeck's brain is 

damaged in the region that controls executive processing and integration of information 

(i.e., frontal lobes and anterior cingulate). Therefore, understanding the functional 
impact of his neurological damage is the key to understanding his offense conduct. 

Mr. Dill beck has committed four known acts of direct aggression on others: two of those 

acts resulted in the victims' deaths, a third act resulted in serious injury to the victim, 

and a fourth act involved an attack on another inmate that resulted in superficial injury. 
Mr. Dill beck reported similar emotions in all of these events (fear, alarm, and panic that 

he could not escape the situation). He reported that when he felt such emotions, he 

reacted without conscious awareness: "I panicked and reacted at the same time. It's a 
gut reaction. I didn't have time to think or decide anything." During his interview, he 

described the following emotions during these acts of aggression: 

• In the prison stabbing, Mr. Dillbeck reported feeling threatened, cornered, and in 
fear of imminent harm when he was confronted by Inmate Nixon. He said he 

chased Inmate Nixon with a knife to intimidate him into not confronting him 
again. As records show, Mr. Dillbeck reported similar information shortly after 

the incident. He indicated he was trying to protect himself and didn't intend to 

stab the inmate ("just wanted to scare him and make him leave me alone"). 

Another inmate, a witness, corroborated Mr. Dillbeck's report that Nixon and 

two other inmates had been "bothering and threatening" Mr. Dillbeck for a 

couple weeks prior to the incident. Even Inmate Nixon offered partial 

corroboration, reporting during investigation that Mr. Dillbeck had given him 

some money but not explaining why. 

• Regarding the 1979 assault of Phillip Reeder, Mr. Dillbeck reported that he felt 
"shocked and alarmed" and then "scared and cornered" when Mr. Reeder 

suddenly slid into the car seat next to him and threatened to shoot him ("felt like 

I couldn't escape") as he grabbed his arm. Mr. Dillbeck said his sole intention at 
the time was to "get loose" from Mr. Reeder's grip so he could escape 

• In the murder of Deputy Hall in 1979, Mr. Dillbeck said he felt "cornered" when 
the deputy straddled him on the ground and said something that indicated 
imminent harm (either, "I don't want to have to hurt you" or "I don't want to 

have to kill you"). Mr. Dillbeck said he reacted on impulse when he perceived the 
deputy was about to strike him with his flashlight and the only thing in his mind 

at the time of shooting the deputy's gun was to get the deputy off him so he 
could run. He denied any intent to kill the deputy and indicated there was "zero" 

111 Pennington, B. F., Bennetto, L., McAleer, 0., and Roberts, R. J. (1996). Executive functions and working memory: 
Theoretical and measurement issues. In: G. R. Lyon and N. A. KrasNekor (Eds.), Attention, memory, and executive 
function (pp. 265-282). Baltimore, MD: Paul Brookes Publishing Co. 
112 Stuss, D. T. and Alexander, M. P. (2000). Executive functions and the frontal lobes: A conceptual view. 

Psychological Research, 63, 289-298. 
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planning and no conscious thought behind the act of shooting the deputy. 

• In the murder of Faye Vann in 1990, Mr. Dillbeck said his initial intention was to 

intimidate Ms. Vann into driving him away from the area. He expected her to 
comply when he confronted her (initially without displaying his knife), but when 

she didn't comply and instead began honking the horn and screaming, he felt 

"panic, alarm, shock, fear." When he slid into the front seat to push her away 

from the horn, he felt "panic, high alarm, and fear of discovery." Shocked by her 

active resistance, his thought became doing "whatever I could to escape." When 
she bit his finger, he felt "rage" and "exploded." Asked about his intentions in 

the moments of stabbing her, he said he never consciously intended to hurt her 

and did not make a conscious decision to hurt her. Instead, his actions were "an 

instinctive, impulsive thing." He did not remember stabbing Ms. Vann more than 

two or three times, adding he was surprised afterward to learn he had stabbed 
her over 20 times. Describing himself as "numb" following the attack, he said he 
glanced in the rear-view mirror and noticed his eyes were "dead as hell, nobody 

was home." During his interview for this evaluation, he did not recall telling Dr. 

Berland in 1991 that Ms. Vann had hold of his hair when she bit his finger. 

There is commonality in all four of these events. In all four, Mr. Dillbeck was shocked 

and alarmed when the other person responded in a way he did not expect. In all four, he 

panicked and felt cornered and unable to escape. In all four, he was in a high state of 
distress as he perceived he was in imminent harm. Although Mr. Dill beck acknowledged 

making decisions in advance about some things (e.g., escaping from prison if he ever got 
the chance, using a knife to protect himself from another inmate who had been 

threatening him with harm, using a knife to intimidate someone into driving him to the 

country), he said he never planned to hurt anyone, much less kill anyone. 
Acknowledging he wasn't a "good thinker," he reported assumptions about people's 

behavior that turned out not to be accurate and then reacting impulsively in panic 

because he had no contingency plans. 

Dr. Berland opined that Mr. Dillbeck's chronic perceptual disturbances would affect "all 
of his judgments," leading to a tendency to overreact, and his paranoia and manic 

tendency would make it likely he would react explosively on his misperceptions. Dr. 

Berland testified that Mr. Dillbeck told him he was not experiencing psychotic symptoms 
when he stabbed Ms. Vann but rather was "reacting reflexively," which is consistent 

with Mr. Dillbeck's current explanation. Dr. Berland further testified, "The impression 
that I had from this defendant is that he was in a panic attempting to disengage himself 

from this woman and flee, and that the stabbing was because he was unable to 

disengage himself from her and run away. She had hold of his hair and she's screaming 
and honking the horn and he couldn't get away." 

Mr. Dillbeck's current description of his offense conduct is consistent with what he told 

Dr. Wood, who testified that Mr. Dillbeck approached Ms. Vann "with the intention of 
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getting her to help him escape, giving him a ride basically, and she resisted him. And he 

starts having a different expression on his face when he describes that to me. He gets a 

little bit puzzled look on his face as to why she would have resisted him. And then he 

started describing that she bit him, and apparently started trying to blow the horn. And 

what he said to me was that he argued with her for a minute and then, as he put it, 'I 
just went off.' I believe he used the word, 'I went into a frenzy.' .... I asked him did he 

know what he had done and what went on during this frenzy, and he told me at one 

point that he understood that she had been stabbed twenty times." Dr. Wood 

concluded, "I expect this man to explode whenever his back is against the wall unless 

and until he gets treated for what's wrong with his brain." 

Mr. Dillbeck told Dr. Wood about his early childhood experiences with his mother: "One 

of the things that happened to him was his mother taped him up, sort of about like a 

mummy, and taped him to the bed, and he was totally immobilized. And under that 

condition, one learns to explode and one learns to lose one's mind, almost as a way of 

coping with a no-escape situation." In other words, feeling cornered with no avenue for 

escape was the consistent theme linking all four events in Mr. Dillbeck's history. 

Similarly, Cindy Commorato-Fagan reported that her mother sometimes cornered her 

brother and described an incident when her mother caught him as he tried to run from 
her and then threw him against a dresser. When he got up and tried to get away again, 

she caught him a second time. Another time, angry at him and "in a rage," her mother 

set their cat on fire in front of them. Another time, her mother tried to make them walk 
in front of a train. Ms. Commorato-Fagan reported that her brother "was always talking 

about ways to escape and get away from her" and was "preoccupied with escaping" 
because he "felt trapped." She noted, "He was always in flight mode." Thus, feeling 

trapped and at risk of imminent harm and trying to flee was an experience that 

apparently was repeated many times in Mr. Dillbeck's early childhood, likely sensitizing 

him from that point on to experiences that felt similar. 

In addition to early childhood experiences that heightened Mr. Dillbeck's sensitivity to 

feeling trapped, it is likely his prenatal alcohol exposure hardwired the hypothalamic

pituitary-adrenal (HPA) system in his brain, which regulates stress, to be hypersensitive 
and over-reactive to stressful situations.113 Neuroimaging is consistent with a history of 

managing impulses poorly, especially in circumstances involving unplanned aggression 
sparked by a high state of alarm (see the LORETA coherence map on page 15 of Dr. 

Adler's report). Thus, through no fault of his own, Mr. Dillbeck not only is prone to 

misinterpreting complex social information due to his cognitive impairments, he also is 
biologically prone to over-reacting when alarmed. 

113 Keiver, K., Bertram, C.P., Orr, A.P., & Clarren, S. (2015). Salivary cortisol levels are elevated in the afternoon and at 
bedtime in children with prenatal alcohol exposure. Alcohol, 49, 79-87. 

Evaluation: Donald Dillbeck 

Page 62 of 150 

Natalie Novick Brown, PhD 

Northwest Forensic Associates, LLC 



477

The forensic literature114 recommends that forensic evaluators analyze offense 

characteristics in order to accurately interpret motivation and other relevant dynamics 

at the time of an offense, such as the extent to which an offense appears premeditated 

(planned and staged) or opportunistic (unplanned). 115 According to this fundamental 

distinction, in premeditated attacks the perpetrator is aware he is going to attack 
someone for some significant time before the attack begins; in the latter case, the 

attack erupts directly out of circumstances that are either provocative or perceived as 

provocative by the aggressor. The former type of attack is malicious or sadistic, with the 

intention of inflicting physical or emotional pain because it affords the perpetrator some 

gratification; the latter type of attack is an automatic (i.e., biological) response to danger 
with the intention of self-preservation and negating the danger.116 Reactive aggression 

involves affective arousal and resulting disinhibition, leading to a rapid impulsive 

response; premeditated aggression is proactive, intentional, and goal-directed. 

Although Mr. Dillbeck carried a knife in three of the four aggressive attacks, which 

superficially implies planning, he has never stated an intention to use a knife or any 

other weapon to physically harm or kill someone. He reported that the reason he had a 

knife in prison was to intimidate ("just wanted to scare him and make him leave me 
alone"), the reason for stabbing Mr. Reeder with a knife was to get loose from the 

man's grip so he could escape, and the reason for using a knife in Tallahassee was to 
intimidate someone into driving him out of the area. In all three incidents, carrying a 

knife was planful, but in none of the incidents did his "plan" include a proactive decision 

regarding what he would do in the event the victim responded aggressively. The 

shooting of Deputy Hall was similar. Mr. Dillbeck said he perceived the deputy was 

about to strike him with his flashlight and grabbed the gun in front of his eyes and 
rapidly shot twice on impulse in order to get free. 

Mr. Dill beck has stated consistently that he perceived the victims' behavior in all four 

events to be threatening and provocative. In all four incidents, he perceived he was 

"cornered" and in imminent threat of harm if he didn't escape. Moreover, in the 1990 

offense, the victim had just bitten him, at which point he felt rage as well as fear and 

panic. 

Reactive aggression is triggered by an event perceived to be threatening and involves 

unplanned attacks on the object or person perceived to be the source of the threat. The 
aggression may be accompanied by anger or rage and is initiated without regard for any 

potential goal.117 Reactive aggression in response to threat is instinctive and appears to 

114 West, A. (2000). Clinical assessment of homicide offenders: The significance of crime scene in offense and offender 
analysis. Homicide Studies, 4, 219-233. 
115 Macculloch, M.J., Bailey, J., & Robinson, C. (1995). Mentally disordered attackers and killers; Towards a taxonomy. 
Journal of Forensic Psychiatry, 6, 41-61. 
116 Berkowitz, L. (1993). Aggression: Its causes, consequences, and control. New York: McGraw-Hill. 
117 Blair, J.R. (2012). Considering anger from a cognitive neuroscience perspective. Wiley Interdisciplinary Reviews of 

Cognitive Science, 3, 65-74. 
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manifest in all mammalian species.118 Low levels of danger from distant threats tend to 

initiate a freezing response, moderate levels of danger from closer threats initiate 

attempts to escape the immediate environment, and high levels of danger when a 

threat is very close and escape impossible initiate reactive aggression.119 

Fear, panic, and alarm are the emotions Mr. Dillbeck used to describe his feelings in the 

four events at issue. He also recalled feeling at risk of imminent harm in the incidents. 

He reported "exploding" in rage in the 1990 incident when Ms. Vann (the only victim 

who actually harmed him) bit his finger. When a person experiences fear, panic, alarm, 

and/or rage in the context of perceived threat, the conscious part of his brain becomes 
overwhelmed and is no longer in control of behavior. 'Threat' is perceived by the 

amygdala below the level of consciousness, which responds with unconscious alarm 

signals to the hypothalamus. The hypothalamus, which also functions below the level of 
consciousness, acts like a command center, taking control of the body and triggering 

automatic physiological changes (i.e., hormones from the pituitary and adrenal glands 

that flood the body and cause it to react quickly and sometimes explosively) without 
conscious top-down thought and control from the prefrontal cortex. 120 Th us, in contexts 

such as the incidents at issue, it is hormones rather than the frontal cortex that triggers 

the fight/flight response. It also is the flood of hormonal signals rather than the frontal 

cortex that keeps the sympathetic nervous system (i.e., 'gas pedal') activated until the 
threat passes, at which time the parasympathetic nervous system (i.e., 'brake') dampens 

the stress response. This primitive self-preservation response is hard-wired into the 

brain prior to birth, not under conscious control, and therefore 'instinctive.' Of course, 

damage in the prefrontal cortex or in brain regions such as the anterior cingulate that 

link the prefrontal cortex with the amygdala impairs the brain's ability to regain control 
(i.e., apply the 'brake'). Neuroimaging research on violent offenders indicates that a 

combination of increased limbic activity and decreased prefrontal activity are associated 

with reactive aggression. 121 Mr. Dillbeck's qEEG indicates both abnormalities. 

The image below visually portrays how the braking process is supposed to work in an 
undamaged brain: 

118 Panksepp, J. (1998). Affective neuroscience: The foundations of human and animal emotions. New York: Oxford 

University Press. 
119 Blair, op. cit. 
12° Kozlowska, K., Walker, P., McLean, L., & Carrive, P. (2015). Fear and the defense cascade: Clinical implications and 
management. Harvard Review of Psychiatry, 23, 263-287. 
121 Blair, op. cit. 
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Top: PREFRONTAL CORTEX - DLPFC ( ), VLPFC Intentional Action: 
( ), Orbitofrontal ( ), SMA ( ) Top-Down Control (Go/No-Go) 

The corticolimbic system 

Mid: ANTERIOR CINGULATE ( 

Bottom: AMYGDALA 

The brain's capacity to 'apply the brakes' to unconscious urges and emotions from the 

limbic system depends on the integrity of the executive control system in the frontal 

lobes and integrity of its connection to areas such as amygdala. As Dr. Adler noted, the 
integrity of both the frontal lobes and its connections to the amygdala are impaired in 

Mr. Dillbeck. Thus, the entire top-down control system in Mr. Dillbeck's brain is 

impaired. Consequently, amygdala-generated physiological responses (e.g., alarm, 

shock, panic) in his brain will bypass or 'hijack' the ability of his impaired prefrontal 

cortex to exert conscious control over impulses and strong emotions. As the research 
has found, such brain damage reduces the brain's capacity to make moral and other 

reasoned decisions. 122 

When the fight/flight response is fully engaged, it takes about 20 minutes to regain the 

ability to fully process information again. 123, 124 Mr. Dillbeck's description of mental 
numbness and the rear-view mirror reflection of his "dead" or flat eyes suggests he was 

still in the acute refractory phase at that moment (i.e., the physiological processes 

begun by his amygdala were still operating). 

This evaluation found no evidence Mr. Dillbeck's offense conduct was intrinsic to or 

associated with any personality disorder psychopathology. 

The Substance Abuse and Mental Health Services Administration (SAMHSA) website 

122 Miller, P.H. (2011). Theories of developmental psychology. New York: Worth Publishers. 
123 Siegel, A. (2005). The neurobiology of aggression and rage. Boca Raton, FL: CRC Press. 
124 Adolphs, R., & Anderson, D.J. (2018). The neuroscience of emotion: A new synthesis. Princeton, NJ: Princeton 

University Press. 
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(Appendix E) provides an empirically-based list of behaviors typically seen in the offense 

behavior of those with FASD, which involves the executive dysfunction discussed above 

in this section: (a) trouble thinking of consequences, (b) difficulty connecting cause and 

effect and planning accordingly, (c) inability to delay gratification, (d) problems 

empathizing and taking responsibility, (e) vulnerability to peer pressure, (f) poor impulse 
control, and (g) inability to make good judgments. Because of the widespread cognitive 

impairment evident in Mr. Dillbeck's neuropsychological and neurological functioning, in 

complex situations where he was left to his own devices to problem-solve, he was prone 

to making bad decisions and acting aggressively with little appreciation for the impact 

his behavior had on others. 

OPINION: Convergent data from many independent sources in this evaluation support 
a conclusion that at the time of the offense, Donald Dill beck was a developmentally 
disabled adult with the mental defect ND-PAE, which substantially impaired his 
judgment, intentionality, and impulse control. Because of his prenatal alcohol 
exposure, he was biologically predisposed to over-react to stress. Therefore, it is likely 
that at the time of the offenses in 1979 and 1990, Mr. Dill beck's mental defect 

influenced his offense behavior. 

Consultative Question #3: Was brain immaturity a factor in Mr. Oil/beck's offense 
history? 

A relatively recent finding in FASD is delayed brain maturation, which is a factor that 

should be considered in conjunction with Mr. Dillbeck's mental and medical defects. In 
normally-constituted persons, the brain continues to develop and mature into the 

young adult years, reaching complete maturation by the mid-20s and enabling efficient 

transmission of information across a complex system of brain networks that require 

rapid and synchronous connections of grey and white matter.125 However, in recent 

years research has found that brain development in those with FASD is substantially 
delayed126, 127, 128, with corresponding volume reduction in multiple regions of the brain 

(e.g., frontal and parietal cortex, basal ganglia, corpus callosum, cerebellum). 129 Thus, it 

is certain Mr. Dillbeck's brain was immature at the time of his 1979 offenses when he 

was 15. According to the research and supported by standardized adaptive assessment 

125 Moore, E.M., & Riley, E.P. (2015). What happens when children with fetal alcohol spectrum disorders become 
adults? Current Developmental Disorders Reports, 2, 219-227. 
126 Lebel, C., Mattson, S.N., Riley, E.P., Jones, K.L., Adnams, C.M., May, P.A., et al. (2012). A longitudinal study of the 

long-term consequences of drinking during pregnancy: Heavy in utero alcohol exposure disrupts the normal processes 
of brain development. The Journal of Neuroscience, 32, 15243-15251. 
127 Treit, S., Lebel, C., Baugh, L., Rasmussen, C., Andrew, G., & Beaulieu, C. (2013). Longitudinal MRI reveals altered 
trajectory of brain development during childhood and adolescence in fetal alcohol spectrum disorders. The Journal of 
Neuroscience, 33, 10098-10109. 
128 Gautam, P., Nunez, S.C., Narr, K.L., Kan, E.C., & Sowell, E.R. (2014). Effects of prenatal alcohol exposure on the 
development of white matter volume and change in executive function. Neurolmage: Clinical, 5, 19-27. 
129 Lebel, C., Roussotte, F., & Sowell, E.R. (2011). Imaging the impact of prenatal alcohol exposure on the structure of 
the developing human brain. Neuropsycho/ogy Review, 21,102-118. 
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indicating substantial immaturity at age 26, it is likely his brain was still developing at 

that point. 

OPINION: In the context of recent research that finds substantial delay in brain 

maturation in FASD as well as current adaptive assessment indicating considerable 
adaptive delay in Mr. Dillbeck at age 26, the brain immaturity associated with his 
FASD condition likely influenced his offense conduct in 1979 and in 1990. In other 
words, his functioning in both 1979 and 1990 was childlike. 

Thank you for the opportunity to evaluate Mr. Dillbeck. Please notify me immediately if 

there are factual errors in this report. If I receive new information that materially 

changes my opinion, I request the opportunity to provide an amended report. 

Respectfully submitted, 

Natalie Novick Brown, PhD 
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Records re 1979 Murder Case 

Appendix A 
Record Review 

1. Dillbeck Conviction June 6, 1979 
2. Dillbeck Transcript of Plea and Sentencing Proceedings June 6, 1979 Murder Case 

(includes testimony by Donald Dillbeck) 

3. Dillbeck Department of Corrections psychological screening report June 13, 1979 

4. Photo one of Donald Dillbeck at age 15 with stippling on face 

5. Photo two of Donald Dillbeck at age 15 with stippling on face 
6. Florida Department of Corrections Progress Reports 1979 to 1989 
7. Lee County Sheriff's Office Records 1979 Murder Case 

8. Excerpts from Lee County Clerk of Court Records 1979 Murder Case 

Records re 1991 Capital Murder Trial and Penalty Phase 
9. Dillbeck Trial Testimony (includes testimony by Donald Dillbeck) 

10. Excerpts of Dillbeck Penalty Phase Testimony (7-A through 7-1) 

a. Dillbeck Penalty Phase Transcripts Cindy Commorato (biological sister) 

February 27 

1991 
b. Dillbeck Penalty Phase Transcripts Donald Hosey (biological father) February 

27 1991 

c. Dillbeck Penalty Phase Transcripts Donald Dillbeck February 28 1991 
(includes 

testimony by Donald Dillbeck) 

d. Dillbeck Penalty Phase Transcripts Dr. Robert Berland February 28 1991 

e. Dillbeck Penalty Phase Transcripts Mary Margaret Lee February 28 1991 

f. Dillbeck Penalty Phase Transcripts Dr. Frank Blach Wood February 28 1991 

g. Dillbeck Penalty Phase Transcripts Dr. loan Talfryn Thomas February 28 1991 

h. Dillbeck Penalty Phase Transcripts Charles Dillbeck (adoptive father) March 1 
1991 

i. Dillbeck Penalty Phase Transcripts Ada Dill beck (adoptive mother) March 1 

1991 
11. Dillbeck Sentencing Hearing March 15, 1991 

12. Dillbeck Trial Court's Sentencing Order 1991 

13. Dillbeck School Records 

14. Court Commitment of Audrey Hosey 

15. Patient Review of Cindy Hosey 
16. Trial Transcripts 1991 

17. Entire Penalty Phase Transcripts 1991 
18. Florida Supreme Court Direct Appeal Opinion 1994 

Records re Post-Conviction/ Evidentiary Hearing 2002 
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19. Dillbeck's Testimony at the Evidentiary Hearing April 1, 2002 (includes testimony 
by Donald Dillbeck) 

Records re Clemency 

20. Dillbeck's Statement to Clemency Board written between 2012 -2013 

21. Dillbeck's Evaluation for Clemency, 1/25/13 

Other Records 

22. School Records 

Florida Department of Corrections Records 
23. DC-14 Summary 1979- 2018 

24. Disciplinary Records, Inmate Grievances and Educational records Florida 

Department of Corrections 1979 to present 

25. Medical and Mental Health Records from Florida Department of Corrections 

1979 to Present 
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Name: 

Test Date: 

Birthdate: 

Age: 

Education: 

Appendix B 

Neuropsychological Testing 

Paul D. Connor, PhD 
Neuropsychological Assessment Services 

SUMMARY SCORES 

Donald Dillbeck 
4/4/2019 & 4/5/2019 

5/24/1963 

55 

9+GED 

WECHSLER ADULT INTELLIGENCE SCALE- FOURTH EDITION (WAIS-IV): 
Verbal Comprehension 

Similarities 

Vocabulary 

Information 

Working Memory 

Digit Span 

Arithmetic 

Verbal Comprehension 

Perceptual Reasoning 

Working Memory 

Processing Speed 

Full Scale IQ 

Scaled Score 

11 

9 

11 

Scaled Score 

10 

10 

IQ 
102 

96 

100 

100 
99 

WIDE RANGE ACHIEVEMENT TEST- 4th EDITION: 

Subtests Standard Score 

Word Reading 86 

Sentence 

Comprehension 87 

Spelling 96 

Math Computation 98 

Reading Composite 84 

Perceptual Reasoning 

Block Design 

Matrix Reasoning 

Visual Puzzles 

Processing Speed 

Symbol Search 

Digit Symbol-Coding 

Percentiles 

18 

19 

39 

45 

14 

Scaled Score 

12 

9 
7 

Scaled Score 

10 

10 

Grade 

Equivalents 

9.6 

9.9 

11.6 

8.7 
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NAB: AUDITORY COMPREHENSION TEST: (mean=S0, sd=l0) 

Total Auditory 

Comprehension 

T-Score 

43 

Percentile 

24 

CALIFORNIA VERBAL LEARNING TEST - 3rd Edition: (mean=l0, sd=3) 

Trial 1 

Trial 5 

Total of all learning 

trials (mean=lOO, 
sd=lS} 
Short Delay Free Recall 

Long Delay Free Recall 

Recognition 

Scale-Score 

10 

9 

100 

8 

9 

6 

REY COMPLEX FIGURE TEST: (mean=S0, sd=l0) 
T-Score 

Copy 0 

Immediate Recall 27 

Delayed Recall 27 

Recognition Total 

Correct 37 

Percentile 

50 

37 

50 
25 
37 

9 

Percentile 

<1 
1 
1 

10 

CONNER'S CONTINUOUS PERFORMANCE TEST 3RD EDITION (mean=S0, sd=l0) 

Omissions 

Commissions 

Reaction Time 

Variability of Reaction 

Time 

T-Score 

51 
84 

31 

50 

GROOVED PEGBOARD: (mean=S0, sd=l0) 
T-Score 

Right Hand 

Left Hand 

44 

50 

FINGER TAPPING: (mean=S0, sd=l0) 
T-Score 

Right Hand 

Left Hand 
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50 

Percentile 

45 
<1 
3 

50 

Percentile 
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50 
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CONTROLLED ORAL WORD ASSOCIATION TEST: (mean=SO, sd=lO) 
T-Score 

Total of F-A-S Trials 57 

Animals 63 

RUFF'S FIGURAL FLUENCY: (mean=SO, sd=lO) 
T-Score 

Total Unique Designs 56.4 

Perseverations 59 

STROOP TEST: 

(mean=SO, sd=lO) 
T-Score 

Word only trial 44 

Color only trial 45 

Ink color (ignoring 

printed words) 48 

Interference 43 

TRAILS TEST: 

(mean=SO, sd=lO) 
T-Score 

Trials A 69 

Trails B 69 

CONSONANT TRIGRAMS: (mean=SO, sd=lO) 
T-Score 

9 Second Delay Trials 

18 Second Delay Tri a Is 

36 Second Delay Trials 

35 

41 

41 

WISCONSIN CARD SORTING TEST: (mean=SO, sd=lO) 
T-Score 

Perseverative 

Responses 

Non pe rseverative 

Errors 

Conceptual Level 

Responses 
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45 

51 

49 

Raw Score 

Percentile 

75 

90 

Percentile 

74.2 

82 

Percentile 

27 

31 

42 

23 

Percentile 

97 

97 

Percentile 

6 

18 

18 

Percentile 

30 

55 

45 

Percentile 

1 error 
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Categories Completed 

Trials to Complete 1st 

Category 

Set Breaks 

6 

13 

0 

>16 

>16 

>16 

DELIS-KAPLAN EXECUTIVE FUNCTION SYSTEM: (mean=lO, sd=3) 
Standard Score Percentile 

Tower Test 
Total Achievement 9 37 

First Move Time 13 84 

Time per Move 12 75 

Move Accuracy 10 50 

Total Rule Violations 11 63 

Proverbs Test 

Total Achievement 12 75 

Common Proverb 

Achievement 13 84 

Uncommon Proverb 

Ach. 11 63 

Accuracy Score 12 75 

Abstraction Score 10 50 

TEST OF GENERAL REASONING ABILITY (mean=lOO, sd-15) 

Total Correct (GRI 

Score) 

T-Score 

101 

IOWA GAMBLING TEST: (mean=SO, sd=lO) 
T-Score 

Net Total 

Net 1 

Net 2 

Net 3 

Net 4 

Net 5 

35 

56 

39 

32 

37 

35 

ACS: SOCIAL COGNITION: (mean=lO, sd=3) 
Scaled Score 

Social Perception 

Affect Naming 

Prosody 

Social Perception Pairs 
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6 

5 

8 

10 

Percentile 

53 

Percentile 

7 

73 

14 
4 

10 

7 

Percentile 

9 

5 

25 

50 

Natalie Novick Brown, PhD 

Northwest Forensic Associates, LLC 



488

GUDJONSSON SUGGESTIBILITY SCALE 2: (mean=S0, sd=l0) 
Scaled Score 

Immediate Recall 32 

Yield 1 43 

Yield 2 44 

Shift 57 

Total Suggestibility 49 

TEXAS FUNCTIONAL LIVING SCALE: (mean=S0, sd=l0) 

Time 

Money & Calculation 

Communication 

Memory 

Total Score 

Scaled Score Cumulative Percentile 

>75 

26-50 

>75 

26-50 

60 84 

Percentile 

4 

23 

27 

75 

45 

VINELAND ADAPTIVE BEHAVIOR SCALES: Administered to Sister 

Communication 

Daily Living Skills 

Socialization 

Adaptive Behavior 

Composite 

Standard Score 

(mean=lO0, sd=15) 

60 

Receptive 

Expressive 

Written 

73 

Personal 

Domestic 

Community 

72 

Interpersonal Relationships 

Play and Leisure time 

Coping Skills 

68 

Percentiles 

<1 

4 

3 

2 

v-Score 

(mean=15,sd=3) 

7 

5 

11 

10 

9 

11 

6 

10 

13 

ADAPTIVE BEHAVIOR ASSESSMENT SYSTEM - 3RD EDITION: Self Administered 

Conceptual 

Standard Score 

(mean=lO0, sd=15) 

74 
Communication 

Functional Academics 
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Self 

Direction 

Social 70 
Leisure 

Social 

Practical 77 

Community Use 

Home Living 

Health and Safety 

Self-Care 

Work 

General Adaptive 

Composite 73 

CALIFORNIA VERBAL LEARNING TEST- FORCED 

CHOICE: 
Total 

Correct 

Correct choices 16/16 

CONNERS' CONTINUOUS PERFORMANCE TEST -

VALIDITY: 
Overall Validity: Valid 

2 

6 

4 

ADVANCED CLINICAL SOLUTIONS - EFFORT ASSESSMENT SCORE: 

Reliable Digit Span 

Word Choice 

THE DOT 

COUNTING TEST: 

E-Score 

OTHER EFFORT 

Raw Score 

10 

47/50 

Score 

11 

Raw Score 

WCST: Set Loss 0 

RCFT: Copy 27 

RCF~ EQ 81 

4 

5 

3 

7 
5 

5 

6 
NA 
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Appendix C 

Quantitative EEG (qEEG) Report 

...... . . . . . . . . . . . . . . .... 
• • • • • • • • •• ~ •• ·._ •• 

Brain & Behavior Associates:•.:·.-.:.• .• -~·.:~ :~ ·.•.~· ~ ·.·• .. -:. 
6100 Southwest Blvd Suite 500, Fort Worth, Texas 76109 U.S.A. • • •• • .•. ·~ • •• • • .. . . ... 

Phone: 817-295-8708 Fax: 817-295-3690 Email: wes@brainandbehaviorassociates.com" .• , •:; • 

Quantitative EEG Analyses .. 
PATIENT INFORMATION 

Name: Dillbeck, Donald 
Exam#: 600000099 
Age: 55.82 

Gender: Male 
Handedness: Left 
Eyes: Closed 

Analysis Length: 01:59 

MEDICATION: No meds or supplements reported. 

RECORDING 

Date: 03/19/2019 
Ref. By: Shehnoor K. Grewal, Esq. 
Test Site: 

Ave. SH Reliability: 0.98 

Ave. TRT Reliability: 0.99 

SUMMARY: The qEEG analyses were deviant from normal and showed dysregulation in bilateral 

frontal lobes - especially in the left frontal lobe, bilateral temporal lobes -especially in the left 

temporal lobe, bilateral parietal lobes - especially in the left parietal lobe, and bilateral occipital lobes 

- especially in the left occipital lobe. LORETA showed dysregulation in the right primary 

somatosensory area, left gustatory primary cortex, right prefrontal lobe, and left inferior frontal gyrus. 

The frontal lobes are involved in executive functioning, abstract thinking, expressive language, 

sequential planning, mood control, and social skills. The temporal lobes are involved in auditory 

information processing, short-term memory, receptive language on the left, and face recognition on 

the right. The parietal lobes are involved in visual-spatial information processing, short-term memory, 

executive attention, receptive language on the left, and empathy control and awareness of emotional 

expression in others on the right (e.g., prosody). The occipital lobes are involved in the visual 

processing of color, form, movement, visual perception, and spatial processing. The primary 

somatosensory area is involved in the mapping of the body surface for the perception and location of 

touch. The gustatory primary cortex is involved in the perception of taste including odor, texture, and 

temperature of food. The frontal cortex is involved in executive functioning, abstract thinking, 

expressive language, sequential planning, mood control, and social skills. The inferior frontal gyrus is 
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involved in executive functioning, abstract thinking, expressive language, sequential planning, mood 

control, and social skills. To the extent there is deviation from normal electrical patterns in these 

structures, then sub-optimal functioning is expected. 

DETAILED NARRATIVE 

LINKED EARS: The Linked Ears power spectral analyses were deviant from normal with reduced 

power in bilateral occipital regions - especially in the left occipital region, and the left temporal region 

from 1- 2 Hz. Excessive power was present in bilateral parietal regions - especially in the left parietal 

region at 8 Hz. 

SURFACE LAPLACIAN: The Laplacian power spectral analyses were deviant from normal with 

reduced power in bilateral frontal regions - especially in the left frontal region over a wide frequency 

range. Reduced power was present in bilateral temporal regions - especially in the left temporal region 

from 1- 4 Hz. Excessive power was present in bilateral parietal regions - especially in the left parietal 

region from 6- 8 Hz. 

NEUROIMAGI NG: LORETA 3-dimensional source analyses were consistent with the surface EEG and 

showed reduced current sources in the: 

• Left subgyral temporal lobe with a minimum at 1 Hz (Brodmann areas 21, 13, & 22) 

• Left subgyral temporal lobe with a minimum at 2 Hz (Brodmann areas 21, 13, & 22) 

• Left superior temporal gyrus with a minimum at 3 Hz (Brodmann areas 22, 13, & 44) 

• Left superior temporal gyrus with a minimum at 4 Hz (Brodmann areas 38, 22, & 31) 

• Left superior temporal gyrus with a minimum at 5 Hz (Brodmann areas 22, 38, & 21) 

• Left superior temporal gyrus with a minimum at 6 Hz (Brodmann areas 22, 38, & 21) 

• Left inferior parietal lobule with a minimum at 7 Hz (Brodmann areas 40, 7, & 39) 

Elevated LORETA current sources were present in the: 

• Right inferior parietal lobule with a maximum at 8 Hz (Brodmann areas 40, 2, & 5) 

• Right inferior parietal lobule with a maximum at 9 Hz (Brodmann areas 40, 2, & 3) 

2 
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CONNECTIVITY ANALYSES: EEG amplitude asymmetry, coherence, and EEG phase were deviant 

from normal, especially in frontal, temporal, parietal, and occipital relations. Higher brain functions 

depend upon a delicate balance between local specialization and global integration of brain processes. 

Asymmetry is a measure of the ratio of amplitude in any given band between any two given sites. 

Some deviation in symmetry is not only normal and healthy but too much deviation is a cause for 

concern. The connectivity measures of coherence and phase help us to interpret how the brain is 

maintaining that delicate balance. Coherence is a measure of the variability of time differences 

between two time series in a specific frequency band (for example Delta). Coherence is a measure of 

the amount of information shared in a given instance between two given locations. High coherence 

implies high dependency between two sites, while low coherence applies low dependency between 

two sites. Therefore, low coherence can be associated with differentiation or independence of 

functioning whereas high coherence can be associated with lack offunctional differentiation or 

independence offunctioning between two given sites. High coherence was present in frontal, 

temporal, parietal and occipital regions which indicates reduced functional differentiation. LORETA 

coherence was high in the cingulate cortex (Brodmann areas 23, 24, 31, 32, & 33) and the retrosplenial 

area (Brodmann areas 29 & 30). We often see high coherence among those with impaired cognitive 

abilities. Low coherence was present in frontal, temporal, parietal and occipital regions which indicates 

reduced functional connectivity. LORETA coherence was low, particularly in the insula (Brodmann area 

13). We also see low coherence in those struggling with issues of attention, also implying impairment 

in cognitive functioning. Phase is a measure of the speed of information transfer any given instant 

between two given locations. Low phase indicates high-speed information processing whereas high 

phase indicates delays in the speed of information processing. High phase was present across a wide 

frequency range in frontal, central, parietal, and occipital relations. 

DISCRIMINANT ANALYSES 

Mild Traumatic Brain Injury (mTBI) Discriminant: The mTBI discriminant function detected a pattern in 

the EEG that is commonly present in individuals with a history of mTBI with 99.5% probability. The 

severity of that injury is estimated to be in the moderate range relative to others who have sustained 

an mTBI. This analysis is not diagnostic, that is, we do not use the discriminant analysis to diagnose 

mTBI. The purpose of the discriminant is to confirm the presence and assess the severity of an existing 
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diagnosis or history of mTBI. This analysis is not valid if the patient is under 14 years of age or has a 

history of moderate or severe TBI. 

Brain Function Index: The Brain Function Index (BFI) overall score was moderate at 6.45. The BFI is 

composed of separate indices for 12 different brain networks: addiction, anxiety, attention - dorsal, 

attention-ventral, executive, language, memory, mirror neuron, mood, pain, and salience. Each 

network is evaluated mathematically and assigned an individual score from 0-10 on a scale of good to 

poor. The scores weighted and averaged to provide an overall score. The BFI does not indicate whether 

a given network's dysregulation is associated with the subject's symptoms or is the result of 

compensatory activity. The overall score is a general indicator of the efficiency of the brain's networks 

considering the dysregulation across all 12 networks in the BFI. There is an overlap of poor brain 

performance as measured by the CNS Vital Signs report and this discriminant function; specifically, the 

deficits in executive functioning, attention, and salience. 

Thank you for the opportunity to consult with you on this patient. Please contact me for 

additional insights into this report. 

Thank you again, 

Wesley D. Center, PhD, LPC (Board Approved Supervisor), NCC, BCPCC, BCN 

4 
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l\"'E UROFEEDBACK REC01\IIME1''DA TION s 
Surface Neurofeedback: (move rowards Z = OJ 
FREQ BAP-ID De1ta- Theta- ~ Beta-1 : : Beta2 Beta3 1-tiqPt Beta-

FREQ rJ-1,) 1 2 3 , 5 ' 7 8 9 10 11 12 1' 1' 1S 16 17 18 19 20 21 22 23 24 2, 2£ 27 28 29 30 

FP1 
FP2 
F3 
F4 
C1 

C4 
P3 -P4 -Of -02 -F7 
FB 
T3 

H 

TS -f6 
F, 
C, 

P, 

Coherer.rce Neuroteedback: (move towards Z = 0) 
FREQ BAND 

I 1 

Derta- Theta- ~ Beta1 : : Beta2 Beti3'3 Hiqfr Beta 

FREQrJ-1,) 2 3 , 5 ' 7 8 9 10 11 12 13 1' 1S 16 17 18 19 20 21 2' ,, ,, 
" " " 28 29 30 

Fz-Cz 
T6-P'z -P3-r5 
P3-T6 

02-C2 -FB-T3 

P3-01 
01-T5 -C4-T6 

T6-Cz 

Lorera 1/eurofeeriback: (move rowarris l = O) 
FREQ BAtlD 

~ Derta Theta- ~ Beta1 : : Beta2 Beta-3 1-riqPt Beta 
FREQrJ-1,) 1 2 3 , 5 6 7 8 9 10 11 12 13 1' 1S 16 17 18 19 ,0 21 22 ,, 2' ,, 

" " 28 29 30 
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NETWORK zSCOREs 
(Circles = z:SCOREs, Radial Lines = Brodmann Areas) 

AnnnTTON/RFWARn BA13a 

BA4!i" 

' 

BA-44 BA34 

B"A.3'0 BA19 

BA35 

SALIENCE 
Bl'.8 

BA25 

B::13.A:33 l BAO ::l3.a 

BA3~ BAU 

B 23 

BA25 BA24 

Dill beck QEEG Report 0103192019 

Evaluation: Donald Dillbeck 

Page 81 of 150 

ANXTFTY BA4 

""~' 

BA21~BA7 

BA1.3'a BA10 

MOOD 
BAW 

' 

BA:12 

PAIN 

BA13a BAS 

6 

ATTFNTTON 
BM 

e,~, 

BA30~BA8 

BA19 BA9 

EXECUTIVE 
BAJ 

' 

BA19 

MIRROR BA1 

B~4~ ' Bl'.5 2 

fM45 BM 

BA-4-4 BA13a 

BA=IO BAl] 

RSAMD006 

Natalie Novick Brown, PhD 

Northwest Forensic Associates, LLC 



496

DD 600000099 EC 

Mo11tage. LinkEars EEG ID 600000099 

Z Scored FFT Summary Information 
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Absolute Power 
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Conventional EEG Samples and Quantitative EEG Analyses 

Example of Linked Ears EEG and Absolute Power - Eyes Closed Canditi on 

FP"-LE 

F?...-i..E 

F;.!_E 

F4-LE 

C:~-LE 

C4-LE 

P3-i..E 

F-4-U: 

F7-LE 

f;.LE 

B-Li:. 

T4-L!: 

T~-LE 

F:::-:..C 

Cz-L:: 

00.42 00.41 00.4, 00.~5- 00.46 

Example of Laplacian EEG and Absolute Power - Eyes Closed Condition 

C:~-CSC· 

s+s::.c-

P3-CSC 

P4-CSC· 

T5-CSC· 

T':-CSC 

Fz-c::c-

Cz-CSC· 

P.i::-CSC· 
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Electrical Neurolmaging 

Linking a patient's symptoms and complaints to functional systems in the brain is important in 
evaluating the health and efficiency of cognitive and perceptual functions. The electrical rhythms in 

the EEG arise from many sources but approximately 50% of the power arises directly beneath each 

recording electrode. Electrical Neurolmaging uses a mathematical method called an "Inverse Solution" 
to estimate the sources of the scalp EEG accurately (Pascual-Marqui et al, 1994; Pascual-Marqui, 1999). 

Below is a Brodmann map of anatomical brain regions that lie near to each 10/20 scalp electrode with 

associated functions as evidenced by fMRI, EEG/MEG, and PET Neurolmaging methods. 

Symptoms, Electrodes & Brodmann Areas 

Frontal Lobe (Fp1/Fp2, 
F3/F4, F7/F8, C3/C4) 
Thinking, Planning, ~ 
Motor Execution, ~ 
Executive Functions, 
Mood Control 

Temporal Lobe (T3/T5) ~ 
Language Function a~ 
Auditory Perception 
Involved in Long Term 
Memory and Emotion 

Anterior Cingulate Gyrus 
(Fz, Cz, C3/C4) Volitional Movement, 
Attention, Long Term Memory 
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Occipital Lobe 
(01/02, T5/T6) 

Visual Perception & 
Spatial Processing 

Posterior Cingulate 
(P3/P4, Pz) Attention, 

Long-term Memory 

Parahippocampal Gyrus 
(P3/P4, T5/T6, Pz) 
Short-term Memory, Attention 
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BRAIN BRODMANN REGIONS 

FRONTAL BRODMANN AREAS TEMPORAL BRODMA.NN A.REAS 

BA25 BA34 

PARIETAi... BRODMANN AREAS OCCIPITAL BRODMANN AREAS 

!Mi !>Ail 
3 3 

BA23 
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Z Scored LORETA Coherence 
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Z Scored LORETA Coherence 
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An Addendum to NeuroGuide QEEG Report 

Important Disclaimer: 

QEEG tests are ancillary tests that are not intended to provide a diagnosis by themselves but are used 
to evaluate the nature and severity of deregulation in the brain such as in mild traumatic brain injury 
(MTBI). The QEEG tests provide a quantitative assessment of areas of brain dysfunction and 
information on impaired conduction and connectivity between different regional neural networks in the 
brain. The assessment of impaired connectivity is based on abnormal measurements of Coherence and 
Phase. The TBI Discriminant and Concussion Index do not provide a diagnosis for MTBI but only 
information on the presence of a pattern in the EEG that is often found in patients with a history of mild 
traumatic brain injury. The TBI Discriminant and Concussion Index also provide information about 
connectivity and excitability of brain regions. The TBI Discriminant and Concussion Index are to be 
used only on patients with a clinical history and symptoms of a Traumatic Brain Injury and Post
Concussion syndrome. The diagnosis of MTBI is a clinical one and is not based on any one test. A 
diagnosis is performed by the clinician, who integrates the medical history, clinical symptoms, 
neurocognitive tests with the abovementioned brain function tests as well as other information to render 
a diagnosis. The information on impaired brain connectivity is derived primarily from abnormal 
measurements of Coherence and Phase. Assessments of regional abnormality rely also on abnormal 
amplitude (power) distribution across the spectrum of EEG frequencies as compared to the normative 
database. 

Artifact Rejection: 

NeuroGuide uses the standard deletion of artifact method to only select artifact free EEG data for 
analyses. The entire EEG record must be viewed by clicking end and page down and page up and 
home and by arrow keys and by moving the wiper at the bottom of the screen. A careful visual 
examination of the EEG record is necessary to detect epilepsy and gross pathology as well as to 
identify artifacts. The goal is to avoid selecting any artifact and instead to only select artifact free 
segments of EEG. There are three methods of obtaining Artifact Free Selections: 1- Manual Selections 
are obtained by pressing the left mouse button and dragging to select, press right mouse button and 
drag to erase; 2- Artifact Free Template Matching; and 3- Z Score Artifact Free Selections. All three 
methods can be used, and manual selection takes priority over all methods of artifact free selection. 
That is, left and right mouse button dragging will override all other methods. View the Length of EEG 
Selections in seconds and View the dynamic Reliability Measures of the EEG Selections. For Manual 
Selections of Artifact Free EEG Depress the left mouse button and drag it over the sections of EEG that 
do not contain eye movement or muscle or drowsiness or head movement or any other type of artifact. 
Select at least 60 seconds of artifact free EEG data as shown in the Edit Time counter (upper left of 
screen). If a mistake is made, then right mouse click and drag over the EEG traces to erase a 
selection. View the Test Re-Test reliability which must be at least 0.90. Scan the EEG record and 
select real and valid EEG and avoid selecting artifact. Splice discontinuities are removed by filtering 
and exercises to prove no distortion due to splicing are available in the Handbook of QEEG and EEG 
Biofeedback. Pattern recognition routines are used to identify likely eye movement (EOG), drowsiness 
and muscle (EMG) artifact in the record and thereby mark these suspected segments and disallow 
them to be included in subsequent analyses. The pattern recognition routines are based on physics 
and physiology of artifact. For example, all electrical sources decrement with distance and in the case 
of eye movement detection is by the presence of an electrical field gradient in the delta frequency band 
from Fp1/2 > F3/4 > C3/4 and/or 120 degrees or higher of inverse phase between F7 and F8. EMG 
electrical gradients at> 10 Hz from T3/4 > C3/4 and/or Fp1/2 > F3/4 > C3/4 and/or 01/2 > P3/4. 
Drowsiness occurs when the locus coeruleus reduces inhibition on the hypothalamic sleep centers 
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resulting in 2 - 4 Hz action potential bursting that projects to the ventral posterior thalamic relay nuclei. 
Drowsiness pattern detection involves elevated slow waves in the EEG maximal in Cz and Fz as well 
as alpha slowing. NeuroGuide does not use any regression methods to allegedly remove artifact such 
as ICA'PCA or Blind Source or unpublished methods like SARA that distort Phase and Coherence and 
other aspects of the Po\Ner Spectrum. Details and tutorials demonstrating how the ICA and regression 
methods distort Phase and Coherence are available at: 
https://www.appliedneuroscience.com/PDFs/Tutorial Adulteration Phase Relations when using ICA. 
.PQL. 

Split Half and Test Re-Test Reliability: 

Split-Half (SH) reliability is the ratio of variance between the even and odd seconds of the time series of 
selected digital EEG (variance = sum of the square of the deviation of each time point from the mean of 
the time points). Examine the average reliability and the reliability of each channel as you increase the 
length of the sample and manually select different segments. Selection of artifact free EEG should 
have a reliability> 0.95 and a sample length of edited EEG> 60 seconds. Test Re-Test (TRT) 
reliability is the ratio of variance between the first half vs. the second half of the selected EEG 
segments (variance = sum of the square of the deviation of each time point from the mean of the time 
points). Test Re-Test reliability> 0.90 and a sample length of edited EEG> 60 seconds is commonly 
published in the scientific literature. Test Re-Test reliability is an excellent statistic to compare Brain 
state changes such as drowsiness as well as the consistency of a measure independent of changes in 
brain state. 

Description of the NeuroGuide Normative Database: 

The NeuroGuide normative database in versions 1.0 to 2.4.6 included a total of 678 carefully screened 
individual subjects ranging in age from 2 months to 82 years. NG 2.6.8 involved the addition of 49 adult 
subjects ranging in age from 18.3 years to 72.6 years resulting in a normative database of 727 
subjects. The inclusion/exclusion criteria, demographics, neuropsychological tests, Gaussian 
distribution tests and cross- validation tests are described in several peer revie1Ned publications 
(Thatcher et al, 1983; 1987; 2003). Two-year means were computed using a sliding average with 6 
month overlap of subjects. This produced a stable and higher age resolution normative database with 
a total of 21 different age groups. The 21 age groups and age ranges and number of subjects per age 
group is shown in the bar graph in Appendix F figure 2 in the NeuroGuide Manual (click Help> 
NeuroGuide Help). 

The individuals used to create the normative database met specific clinical standards of no history of 
neurological disorders, no history of behavioral disorders, performed at grade level in school, etc. Most 
of the subjects in the normative database \Nere given extensive neuropsychological tests. Details of the 
normative database are published at: Thatcher, R.W., Walker, R.A. and Guidice, S. Human cerebral 
hemispheres develop at different rates and ages. Science, 236: 1110-1113, 1987 and Thatcher R.W., 
Siver, C.L., North, D., Curtin, R. and Walker, R.W. Quantitative EEG Normative Databases: Validation 
and Clinical Correlation. Journal of Neurotherapy, 2003, 7(3-4): 87-121. You can download a 
description of the normative database by going to www.appliedneuroscience.com and clicking on the 
webpage Articles & Links > Articles > Article #5. 

Is there a normative database for different montages including bipolar montages? 

Yes. The raw digital data from the same group of normal subjects is analyzed using different montages 
such as Average Reference, Laplacian current source density, a common reference based on all 19 
channels of the 10/20 system and standard clinical bipolar montages (e.g., longitudinal, circular, 
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transverse). Users can create any montage that they wish and there will be a normative reference 
database comparison available for both eyes closed and eyes open conditions. 

Age range of the LORETA Current Density and Source Correlation Normative Databases 

The LORETA current density and source correlation norms use the same subjects as are used for the 
surface EEG norms and the age range is 2 months to 82 years. The computational details of the 
LORETA current density norms are published at: Thatcher, R.W., North, D., Biver, C. EEG inverse 
solutions and parametric vs. non-parametric statistics of Low Resolution Electromagnetic Tomography 
(LORETA). Clin. EEG and Neuroscience, 36(1): 1-9, 2005 and Thatcher, R.W., North, D., Biver, C. 
Evaluation and Validity of a LORETA normative EEG database. Clin. EEG and Neuroscience, 2005, 
36(2): 116-122. Copies of these publications are available to download from 
www.appliedneuroscience.com by clicking Articles & Links> Articles> Numbers 11 and 12. The 
computational details of the LORETA source correlation norms are in the NeuroGuide Manual, click 
Help> NeuroGuide Help> Appendix-G. 

Implementation of LORETA measurement in NeuroGuide 

The Key lnstitute's LORETA equations and the LORETA vie\Ner (Pacual-Marqui et al, 1994; Pascual
Marqui, 1999) can be launched by a single mouse click in the NeuroGuide window. NeuroGuide 
exports frequency domain and time domain edits of 19 channel x 256 point digital EEG in microvolts (or 
uvA2) in the Lexicor electrode order as the standard input to the Key Institute T-Matrix. Rows are 256 
microvolt time points and the columns are 19 channels at a sample rate of 128 thus producing 0.5 Hz 
resolution from 1 to 30 Hz. 1 Hz increments in the LORETA viewer are computed as the sum of 
adjacent 0.5 Hz bins and thus the 'Time Frame' control in the LORETA Vie\Ner is frequency from 1 to 
30 Hz. (see Pascual-Marqui RD, Michel CM, Lehmann D., 1994. Low resolution electromagnetic 
tomography: a new method for localizing electrical activity in the brain. International J. of 
Psychophysiology, 18:49-65. For computational details see: Pascual-Marqui. R.D., 1999. Review of 
Methods for Solving the EEG Inverse Problem. International J. of Bioelectromagnetism, 1 (1): 75-86. 
Pascual-Margui, R.D., 2004. The Key lnstitute's free software and documentation \Na.S downloaded 
from www.unizh.ch/keyinst/NewLORETA/Software/Soft1Nare.htm.) 

Amplifier Matching is Necessary 

This stems from the fact that amplifiers have different frequency gain characteristics. The matching of 
amplifiers to the NeuroGuide database amplifier \Na.S done by injecting microvolt calibration signals of 
different amplitudes and frequencies into the input of the respective EEG machines and then computing 
correction curves to exactly match the amplifier characteristics of the norms and discriminant functions. 
The units of comparison are in microvolts and a match within 3% is generally achieved. The 
NeuroGuide research team double checked the amplifier match by computing FFT and digital spectral 
analyses on calibration signals used to acquire the norms with the calibration signals used to evaluate a 
given manufacturers amplifiers. 

History of the Scientific Standards of QEEG Normative Databases 

A review of the history of QEEG normative databases was published in Thatcher, R.W. and Lubar, J.F. 
History of the scientific standards of QEEG normative databases. In: Introduction to QEEG and 
Neurofeedback: Advanced Theory and Applications, T. Budzinsky, H. Budzinsky, J. Evans and A. 
Abarbanel (eds)., Academic Press, San Diego, CA, 2008. A copy of the publication can be downloaded 
at: https://www.appliedneuroscience.com/PDFs/History of QEEG Databases.pdf. 
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May 1, 2019 

Appendix D 
Consultation from Dr. Richard Adler 

In re: Donald David Dillbeck 
DOB: 5/24/1963 
Case No. 18-11748 

FORENSIC PSYCHIATRIC CONSULTATION 

Mr. Dillbeck was administered a CNS-VS and QEEG at the request of Counsel. No 
prescription from a medical professional is needed to have a QEEG performed. No 
prescription from a medical professional is needed to have a QEEG analyzed. 

Given my forensic experience with the CNS-VS and QEEG, and expertise in integrating 
their findings with the other case data, I was asked to provide consultative services in this 
matter. Nothing that I did resulted in my providing a medical diagnosis. 13° Furthermore, I 
have had no involvement in the clinical care of the examinee. I have taken great caution to 
avoid running afoul of Florida State statutes that define "the practice of medicine." 

My only consultative task was to clarify the CNS-VS and QEEG findings. I have performed 
the same role in other similar matters. I have testified about my forensic expert opinions in 
other states with similar circumstances without incident. The focal consultative question is 
whether the findings are consistent with F ASD. 

Executive Summary: Taking the CNS-VS and QEEG results into account with the 
totality of data from Dr. Novick Brown's report, the data is consistent with 
Neurodevelopmental Disorder Associated with Prenatal Alcohol Exposure, as 
defined by the Diagnostic and Statistical Manual, Fifth Edition (i.e., DSM-5, 
American Psychiatric Association, © 2013). Based on my experience reviewing 
QEEGs in individuals with and without FASDs, the QEEG abnormalities found here 
possess the features typically present in those with FASD: (1) the QEEG 

130 Per the generally-acknowledged standards of medical practice a physician is required to conduct an in
person physical/clinical examination in order to render a medical diagnosis. However, to render medical 
opinions of a more limited nature (i.e., not a diagnosis), an in-person examination is not a requirement. 
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abnormalities are widespread in location, (2) on par the abnormalities are 
symmetrical/bilateral in their pattern of distribution, and (3) midline structures are 
involved. As a fourth item, (4) Mr. Dillbeck's QEEG also shows decreased LORETA 
Coherence at Brodmann Areas 32 and 33. These are Brodmann Areas that are part 
of the Anterior Cingulate Cortex, a part of the larger limbic lobe. The coherence 
abnormalities are found across a wide range of brainwave frequencies and are 
additionally bilateral and symmetrical in their distribution. 

From a scientific/theoretical perspective such findings would be expected given the 
nature of FASD's causation: generalized and widespread exposure of the developing 
fetal brain to a toxic substance (i.e., alcohol). Furthermore, the anticipated real-world 
negative impact of these QEEG abnormalities (as reflected in the Brain Function 
Index, Figure 6 at page 13) correlates closely with the life course and current 
evaluative data reported by Dr. Novick Brown. 

Finally, as it relates to the relevance of these findings for blameworthiness/mitigation, 
it is my opinion with reasonable medical and professional certainty that the presence 
of FASD is generally recognized as an important mitigating factor in legal 
proceedings. 

I am a Board-certified Adult, Child and Adolescent Psychiatrist with specialized fellowship 
training and over two decades of experience in Forensic Psychiatry. I have testified in 
numerous state and federal venues on neuroimaging in criminal and civil matters. I have 
recognized training, experience and expertise in the area of Fetal Alcohol Spectrum 
Disorders. My resume and case list are attached. 

QEEG is the application of digitalization/computerized methods to the analysis of the well
established practice of studying the brain's electrical activity. The term EEG is short for 
electroencephalogram. An electroencephalogram measures the brain's electrical activity 
and is frequently referred to as a "brainwave test." The "Q" in the term QEEG reflects the 
fact that by using computerization, the test results can be quantified. 

In QEEG, the examinee's data is compared to those in a normative group, and statistical 
methods of analysis can be applied. Accordingly, the variance of the examinee' s data from 
the normative group's data can be expressed statistically. Z scores are used. In this case, a 
Z of at least +/- 2. 0 was set as the level of abnormality required to be shown on the various 
graphic results. 

There are a number of approaches to the analysis of the acquired data. Brain function is 
assessed on the basis of various indices such as: (1) electrical power, (2) amplitude 
asymmetry, (3) coherence and (4) phase lag between regions. These measures, in part, 
reflect processing speed/efficiency of the brain. It is a well-understood organizing principle 
in QEEG that: "[T]o the extent there is deviation from normal electrical patterns in ... 
structures, then sub-optimal functioning is expected." [R.W. Thatcher, Ph.D., pre-eminent 
QEEG expert]. 
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As early as 1994, 131 a committee of the American Medical EEG Association stated: 

[T]here are three broad uses of qEEG in clinical practice, the first often broadly 
termed "organicity detection" ... The general utility of qEEG in organicity 
detection has been described in many publications ... Data from further 
quantitative analyses [such as QEEG] often provide important information 
about underlying brain function in patients where the underlying clinical 
question is whether there is evidence of encephalopathy as detected by the type, 
character, significance, and consistency of deviation from age appropriate 
values. Such detection of organicity should be of value to neurologists and 
psychiatrists ... In short, qEEG is of clinical value now and developments 
suggest it will be of even greater use in the future. 

In my experience, a benefit of conducting QEEG is to correlate its findings with other 
evaluative data. 132 Abnormal electrical brain function, when demonstrated on the QEEG, 
is meaningful in that it is not just a phenomenon limited to the "testing room," but it has 
been shown to be associated with real world functional outcomes. 

Other benefits include: (I) the relative absence of any concerns regarding "malingering" 
of test results, (2) the seeming ease with which triers of fact understand QEEG findings 
and the implications of same, (3) the ability to perform the test within correctional facilities 
if necessary, (4) the comparatively short turnaround time for obtaining results, (5) the 
reasonableness of the cost involved, ( 6) QEEG' s ability to assess deeper brain structures, 
including the limbic lobes/system, (7) a lack of concern for the impact of IQ and/or 
language/cultural barriers on test administration. 

LORETA is a powerful QEEG analytic technique. The term LORETA is an abbreviation 
for Low-Resolution Brain Electromagnetic Tomography. LORETA displays the electrical 
activity generated by nerve cells in the brain's grey matter in 3-D. LORETA correlates the 
electrical activity with a well-established and widely-accepted method for describing 
anatomical locations in the brain. The brain is (in part) organized anatomically. Different 
Brodmann Areas are associated with particular and specific brain functions. That is why a 
stroke or tumor in a particular location will produce fairly predictable functional 
impairments. 

The anatomical locations are referred to as various Brodmann Areas (BAs) and each is 
given a particular number ( e.g., BA24). These are shown in Figure I directly below. 

131 Duffy FH, Hughes JR, Miranda F, Bemad P, Cook P. Status of Quantitative EEG (QEEG) in Clinical 
Practice, 1994. ClinicalElectroencephalography 25( 4): VI - XXII, 1994. 
132 QEEG has been admitted into evidence in numerous venues, in both civil and criminal matters. I 
personally have testified about QEEG data in Washington, Oregon, Texas, Arizona, Arkansas, Tennessee, 
South Carolina and Utah courts. 
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Symptoms, Electrodes & Bro.dmann Areas 

Frontal Lobe (Fp1IFp2, 
F31F4, F7/F8, C3/C4) 
Thinking, Planning, ~ 
Motor Execution, ~ 
Executive Functions. 
Mood Control 

Temporal Lobe (T3rT5) ~ 
Language Function a~ 
Auditory Perception 
Involved in Long Term 
Memory and Emotion 

Anterior Ciogyl,;tte Gyms 
(EL, ~Z, C3/C4) Volitional Movement, 
Attention, Long Term Memory 

' ~o 

-- Parietal Lobe (P3/P4, Pz) 
-~ SomaJosensory Perception 

Integration of Visual and 
SQmatQ§!'.>1ltiaJ Information 

Occipital Lobe 
(01102, T5rT6) 

Visual Perception & 
Spatial Processing 

......._,-+- Posterior Cingµl<'!te 

(P3/P4, Pz) Attention, 
Long-term Memory 

earnhipi;,oc:::ampaJ Gyms 
(P3/P4, T5fT6, Pz) 
Short-term Memory, Attention 

Figure 1. Brodmann Areas 

Returning to the topic of LORETA, detected abnormalities are overlaid on standardized 
MRI-type images. One particular example of LORETA findings from Mr. Dillbeck's 
QEEG report is shown further below. LORETA technology has been shown to be as 
reliable as Positron Emission Tomography (PET) scanning. 

The focal consultative question posed concerns whether the QEEG results obtained are 
consistent with F ASD. Also, is there information contained in the QEEG relevant to 
mitigation. For example, does the QEEG contain findings that would suggest Mr. Dillbeck 
has less blameworthiness for his actions? 

The CNS-VS is a neuropsychological screening test battery. It was administered by 
Ms. Rebecca Williams, a nationally-certified QEEG technician, with wide experience in 
administering both the CNS-VS and acquiring QEEGs, including performing QEEGs in 
correctional settings relevant to forensic matters. Administration of the QEEG followed 
testing via CNS-VS. 

The CNS-VS is administered by computer. Before beginning, the examinee is provided 
with standardized instructions by the examiner. Although the test is concerned with both 
the speed and accuracy of the subject's responses, the examinee is able to control the rate 
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Patient ID: 
Age:55 

at which they proceed from one subtest to the next, and they are instructed to make sure 
that they understand the directions provided on the screen. 

Each "domain" of the test is assessed in the context of whether it 1s "valid and 
interpretable" (aka "VI") - either "YES" or "NO." 

The Average Standard Score on the CNS-VS is 100. A Standard Score of 100 equates to 
performance at the 50th percentile. How a given Percentile Range and Standard Score 
Range relate to levels of performance (i.e., from "Above Average" to "Very Low") can be 
found near the top part of the detailed results as provided. 

The main value in administering the CNS-VS at the outset of the QEEG testing process is 
to be able to gauge an examinee's level of cooperation/participation and also possibly to 
ascertain some measure of their mental "alertness" around the time the QEEG was 
administered. 

Below are excerpts from the three-page automated report of the CNS-VS test results. 
Annotations have been added by the writer in red to assist the reader. 

Of the Domain Scores shown in Figure 2, nine (9) of the fifteen (15) listed were classified 
as Valid and Interpretable. It is noted that Mr. Dillbeck took a total of less than three 
minutes' time between responding to the CNS-VS test tasks. This is about a third of the 
average time taken and may account for three of the CNS-VS tests being characterized as 
"Possibly Invalid." Those three tests - Shifting Attention, Nonverbal Reasoning and Four
Part Continuous Performance - are more complicated in nature. The three tests being 
considered "Possibly Invalid" negatively impact the interpretability of domain scores 
which are based, in part, on the data from the tests. Nonetheless, the CNS-VS provides 
considerable useful and informative data. 
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Version 4.0.88 

Standard Score Range 

Neuroco nition Index NCI 

Composite Memory 

Verbal Memory 

Ps chomotor S eed 

Reaction Time* 

Complex Attention* 

Cognitive Flexibility 1 

Processing Speed 7 Yes -io 0 I 
Social Acuity 

Reasoning -4 6 No 

Working Memory -14 1 No 

i 
I 
I 
I 
I 

Sustained Attention 1 No 

Sim le Attention 1 Yes 

Motor Speed I 

Figure 2. Excerpt from the first page of the CNS-VS results 

As shown in a red box, Mr. Dillbeck's Verbal and Visual Memory testing was in the Low 
to Very Low range. His Composite Memory was in the Very Low range at the first 
percentile. 

Importantly, in terms of gauging his level of "alertness," both his Reaction Time and Motor 
Speed (shown in red boxes) were valid, interpretable and his performance was in the 
Average range. This suggests that he was alert and participated in the testing procedure 
with suitable effort. 

A close analysis of the Continuous Performance Test (CPT), as shown in Figure 3 below, 
is likewise informative. Three of the component scores were entirely within normal limits 
and had standard scores in a narrow, consistent range of between I 03 and I 06. As it relates 
to effort, Mr. Dillbeck achieved the average number of correct responses (to the letter 
targets). He made zero errors of omission - that is, he responded to each of the letter targets 
presented. None were missed by him. The average Reaction Time for his responding to 
the target letters was appropriate. Quite obviously, this reflects that he was both alert and 
also that he exerted effort. 

Also informative is that Mr. Dillbeck responded to 4 of the non-target letters, referred to 
as "Commission Errors." Such errors are typically associated with neurocognitive 
impulsivity. The four errors of commission made placed his performance at the lowest I st 

percentile. 
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Continuous Performance Test 
Score staooaro Percemile (CPTI 

-

(.:o.ro:t -= 40 100 5,3 Ttul CPT ,neasu-8s "'-lstiliriecl 811&11.:in ,::,- .,;;i;lilrN::>l 8/l:l d'N::,i::.e ,~.,.-, ,n,e. 
Cm=or,~"""'° 0 100 5,3 Mt,st l'l::lr"nlS s,.,~..:.-1:s at:Aain riea--p;,,flact su:i, eel oo ,r..s. test ~ la"',! 

l..,,.,.,,_., ~"""'° 4 29 1 
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2""' 1<l1 s !ti:ltilJ) ri1irf be cii-1<:alf Sglific:aft Mt,,;, ,t-,;,n 4 8trC,1~ (t,::,1aJl r,do:::;,t;, 

Cl>x<I-Ho:o.>dlar, r11n>t.o...:1• 391 106 70 -al ~161ci:ioo 

-- -- -

Figure 3. Excerpt from the 3rd page of the CNS-VS results 

The QEEG data was additionally sent digitally to consulting expert, Wes Center, Ph.D. Dr. 
Center was kept "blind" to particulars about Mr. Dillbeck' s circumstances and the 
medicolegal issue(s) of concern. Dr. Center produced an independent and detailed report 
which I relied upon. 

The QEEG was administered primarily for its illustrative utility. Mr. Dillbeck has 
prominent and serious neurocognitive impairments that have been abundantly documented 
and have been established via a wide variety of valid and reliable data sources. The QEEG 
was administered to explore the consistency of its results (i.e., the "concurrent validity") 
with the other data and its potential role in providing the trier of fact with a way to visualize 
Mr. Dill beck's deficits. 

Said simply, the key questions of the consultative task are: (1) "Does the QEEG graphically 
demonstrate the extent (i.e., the multiple aspects) and the depth/severity of Mr. Dillbeck's 
neurocognitive difficulties?" (2) Are the QEEG findings consistent with F ASD, 
particularly the findings in a cohort of over twenty other Death Penalty Defendants with 
F ASD diagnosed independently of the QEEG. 

It is my opinion with reasonable medical certainty that: 133 

1. Results of the CNS-VS indicate that Mr. Dill beck cooperated and participated 
in the testing process. Additionally, his Correct Response time on the CPT 
suggests that he was "alert" (not drowsy) around the time that the QEEG was 
acquired. 

2. The QEEG as a whole is clearly and markedly abnormal, 
3. The QEEG showed "dysregulation" (a general term conveying abnormalities 

of various types - see further below) on both the right and left sides of the 
brain and affecting all of its major sections: the frontal, temporal, parietal and 
occipital lobes, 

4. LORETA analysis showed a particular abnormality located at the left inferior 
frontal lobe. This area of the brain is vital in the following: Executive 

133 In providing my opinions I have used italics to provide emphasis. 
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Functioning, Abstract Thinking, Language Expression, Sequential (i.e., 
strategic) Planning, mood control and social skills. 

5. Important QEEG-based indicia of brain connectivity (i.e., amplitude 
asymmetry, coherence and phase lag134) were all found to be abnormal and to 
be impaired in every one of the brain's four regions. 

6. More specifically, there was the presence of BOTH increased and decreased 
coherence. The abnormalities in coherence (increased and decreased) were 
present in every lobe of the brain. 

7. High phase (lag) was present across a wide range of brainwave frequencies 
and the abnormality occurred widely ( that is, in all of the brain regions). 

8. LORETA Coherence was noted to be especially low in the Insula (BA13). 
9. LORETA Coherence was notably high in the Cingulate Cortex as a whole. 
10. There were bilateral abnormalities found in LORETA Coherence at structures 

within the anterior cingulate gyms bilaterally ( e.g., BA 32, 33) consistent 
with what would be expected in F ASD. See below. 

11. As possibly an issue of only minor note, both the Insula and Cingulate Cortex 
are limbic lobes, and currently neuropsychological testing is unable to fully 
capture the functioning of these structures. 

12. Taking the CNS-VS and QEEG results into account with the totality of data 
presented in Dr. Novick Brown's report, the data is consistent with 
Neurodevelopmental Disorder Associated with Prenatal Alcohol Exposure, as 
defined by the Diagnostic and Statistical Manual, Fifth Edition (i.e., DSM-5, 
American Psychiatric Association,© 2013). 

13. Although there were a number of adverse factors that impacted on Mr. Dill beck 
(i.e., pre- and postnatal) the most prominent and determinative was likely the 
direct result of prenatal alcohol exposure upon his brain. 

14. The presence of F ASD is generally recognized as an important mitigating factor 
in legal proceedings. 

Returning now to the issue of LORETA, Figure 4 is but only one (representative) LORETA 
image of the nine (9) provided in Dr. Center's report. 

In Figure 4, the same general brain areas are shown, yet from three different perspectives 
(see the larger images at the top). Computerization of MRI and QEEG data permits the 
software to show things in these different views. 

134 (Amplitude) Asymmetry is a measure of the ratio of amplitude in any given band of 
wavelength (i.e., delta, theta, alpha, etc.) between any two given sites. Coherence and Phase 
(lag) are measures that provide information about how the brain is achieving the needed 
coordination between sites. Coherence is a measure of the variability in activity of any 
given two sites. Are the sites tightly "in synch" (increased coherence) or more in the way 
of being "random" (decreased coherence)? Phase (lag) is a measure of the rate of 
information transfer between any two given locations. Low Phase (lag) reflects high-speed 
information processing as opposed to high phase (lag) which indicates delays in the speed 
of information processing. 
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On the left is a single "axial slice" in which horizontal sections have been created as if they 
had been made going from the front of the head towards the back and a series of such 
images formed by starting from the top of the head and running progressively downwards. 
The set of smaller graphics shown below the three larger ones at the top are the complete 
series of axial slices. 

In the middle is a "sagittal slice." The slices are those that would results from creating 
slices (front to back) starting at one side of the head and continuing all the way to the other 
side. 

Last is the figure on the right. It is a "coronal slice" in which the images are virtual slices 
that are made going from the top of the head and running downward towards the chin, 
starting at the front of the head (i.e., the nose) and proceeded toward the back. 
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Figure 4. LORETA Analysis 
Page 15 of Dr. Center's Report 
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LORETA showed widespread abnormalities that are both significantly increased and 
decreased in nature. 
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Furthermore, I wish to bring attention to the what is overall a symmetrical pattern of the 
LORETA abnormalities. 

Further illustrative of abnormal electrical functioning reflected in the QEEG is Figure 5 
directly below. Figure 5 shows statistically significant abnormalities of electrical activity 
as analyzed in terms of all three indicia: amplitude symmetry, coherence and phase lag. 

For the sake of completeness, careful inspection of Figure 5 reveals that the abnormalities 
affect the brain's functioning widely and severely. In particular: 

(1) The abnormalities are present from the lowest (Delta) to the highest (High Beta) 
wavelengths tested, 
(2) There is a mixture of abnormalities - statistically increased and decreased 
functioning in each of the three modes of analysis, 
(3) The abnormalities affect areas anteriorly and posteriorly, 
( 4) The abnormalities affect areas on the right and left side of the brain 
(5) The thickness of the lines (i.e., thin, medium and thick) reflect different levels 
of statistically severe abnormality and extend up to Z +/- 3.09. 

Delta 
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Figure 5. Amplitude Asymmetry, Coherence, and Phase Lag 
Page 7 of Dr. Center's Report 

On the global/composite Brain Function Index (BFI) - which is scored in a range from 0 
(good functioning) to 10 (poor functioning) - Mr. Dillbeck scored 6.45. That is found at 
Figure 6 below at the interface of the orange (moderate) and red (low performance) zones. 
In terms of a composite score, his BFI is clearly impaired. This is not surprising since of 
the 12 BFI component elements (see Figure 6 below), Mr. Dillbeck's results were abnormal 
(that is, in the low (red-colored) range), in seven (7) of the 12. 

The seven low areas of function are: (1) Anxiety, (2) Dorsal Attention, (3) Default Mode, 
(4) Executive Functions, (5) Language, (6) Mirror Neuron and (7) Salience. 
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Figure 6. Brain Function Index 
Page 37 of Dr. Center's Report 

LORETA Coherence is an analytic method which combines the assessment of Coherence 
along with the 3-D anatomical location afforded by LORETA Two of the 43 LORETA 
Coherence "maps" produced from Mr. Dillbeck's QEEG are provided below. 
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Figure 7. Z-scored LORETA Coherence -Homologous Structures 
Page 28 of Dr. Center's Report 
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Figure 8. Z-scored LORETA Coherence -Left and Right Amygdala 

Figure 7 shows Coherence for homologous structures. The term "homologous structures" 
refers to the equivalent structures on the right and left sides of the brain, for example, the 
amygdala, hippocampus or any of the identified (and numbered) Brodmann Area. 

Coherence, the degree to which paired structures are working "in synch" (shown in warmer 
colors including red) or "at random" (shown in cooler colors such as blue), is demonstrated 
graphically with the various anatomic structures named or listed numerically (for 
Brodmann Areas) along the left side of each boxed area. This graphic, basically, reflects 
the degree to which the right and left sides of the brain, individual structure by individual 
structure, are "linked up." 

Coherence is displayed for the various wavelengths as shown at the bottom of each boxed 
area (from left to right: Delta (D), Theta (T), Alpha I (Al) & 2 (A2), Beta I (BI) & 2 (B2) 
and High Beta (HB). 
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Figure 8 is similar, but here the right amygdala is presented at the right side, and the left 
amygdala is on the left side. Overall this figure reflects a prominent degree of poor (i.e., a 
low level of) connectivity between the amygdala and other structures. This is of real 
significance since healthy neuropsychiatric functioning requires inhibition ( especially by 
the frontal lobes and commonly known as "top-down control") of more primitive impulses 
and urges associated with fear, aggression and appetites including sexual drive. 

A further analysis was applied to Mr. Dillbeck's QEEG data. Although there is no 
information that Mr. Dillbeck suffered a traumatic brain injury (TBI), a TBI discriminant 
analysis was performed nonetheless. The results are shown below in Figure 9. 

E::G IC·. so:::DOE 

Trauma'.ic Brain lnjLiry Discriminant Analysis' 

·:)-?. TE: F:·::-ba:-11:·c' '"cie::-: s th-?. ~ub1-?.::t';; prob-.:!b1I :·-, ::-t 111-?.mbe--;;'"lj:} ":'"e 111 Li tra .. m2t1c. :-·?.in '"lu--,· 
i::,-:: pul-:'!: ::-n (s7! '7 • h-:!:::'"l:'r I:': -:'! E : -:: and Cl .. 1-., '7rno ::.'"\·s1-:: tJ :: ::-1 O•~ • ::-89 I 

' I 
. I 

I 

! 
\1_;._:,.-_.;,. .:.. :.::..1LK: .. 

F:-f.:. 

FO:- -: ::..\1-

f,:.--: ::..\1= 

i:-:;.:.:;· E._\1: 

F-=---:-:: ::..\1= 
F":'<;· ... \I: 

F": l · T ~ : -,.:,. 

::- ..: 

: -;. 

Fr-FC: 
: -;. 

::c:.f;; :'...\I.: 

L 
"'::' ".:. -'.! ~-

.;:;i: 
- . :i~ 

.::1.-.:. 

-·':i::: 

" 

-'-,'."' i.. 

: ~ ... 
:1· ·.:. 1.1· 

Tl1Tl:i, 

..::£•" 
.::1.-.:. .:;:·: 

- .... .:. TF. Pf-\'f-rif~, "'.'":P.l< : rm =-:tim,"'!~--. '."f th=- '"P.W---: noi•:~I :=-:--.•p•ti; n·· rj11--~· 1:::P.=- Thr-r,--:..,f-r P.t f-1 ,I 
t,P.W•--:r-:yr.,.., ;1try ,"'!'"rl (. in :-.;11 "JP. .•:-:=-:r: f-rr.P. . :11)" 77 ~;" :")[I~ 1 ) 

•~t.,r.,...,,.."["'1.-J;,_- .. [i1H,-. .. rl1 .... 
-1 .- r.: ~ .~ 11 11-11·.:.. :-t _-,i, oil .I :': r\ t-' I) I :I-~ oi'- I !. r • -,1- !. : ri .:1- it- 1:..> :, 1:: :1, :i 'it-.1 ·:. "1-,, .:1 oil, "::· :h- 1 .. :,1-·1: ... 

~t..:;11:;.: '31.:.\'lL!I: !!- !:" c-c. "U""l!;, .:.IC:::!'!!.:.n:-c::it"..:;li:q•..:;ir ;E::::::: _; Th.: L'.1:;.::!" 'YI 1!;,t,'-rll,~I~ ..:;n: ';.:.-..·~•:-,· lrjc:, ..:;•c 1!: I!.:. 11c· ... c.: !;,;. 

::!7..:!;:l,Jn::t:;; :h-:: !!'f..:!ILlt ::;r ::;t:h-:: J:lt ~r:. 2n: t-~> ;:::; -;;:!~-..--:: ::!.J. l :77::!":-' t..:!!I~ -::;- l: l;n:!I!. \\]-1r-;i: lciL.J. ;;- a,:~- l :1..:! 
I· •I:··~ ::r .. ~ 11· ..,. :-. !:· .. i i ·j11· f .. ,. ·I _ ·~ .. 1-· · ,~, '-.I~ ... .._·:[ "';_; ~ -11 c· !:- ~ ·II· ~·-:I ·:: 

Figure 9. Traumatic Brain Injury Discriminant Analysis 
Page 36 of Dr. Center's Report 
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The goal of conducting the TBI Discriminant Analysis (i.e., Figure 9) was to explore 
whether Mr. Dillbeck's data was consistent with a forensic felony criminal sample of 19 
adult males with confirmed F ASD (average age= 36, age range= 23 to 49). 

The comparison is presented below in Table 1: 

MR. COHORT 
SCORE DILLBECK'S MEAN SCORE 

SCORE (standard deviation) 
TBI Discriminant 1.88 -0.46 (1.27) 
TBI Probability Index 99.5% 71 % (39) 
TBI Severity Index 4.61 2.63 (1.83) 

Table 1. Comparison of Mr. Dillbeck's and FASD Cohort's Scores 

This data indicates that despite no clear history of TBI, Mr. Dill beck's QEEG looks like a 
person who has suffered head trauma - in this case at the high end of the F ASD comparison 
group in terms of the Severity Index and Probability Index. His TBI Discriminant, as a 
value, is likewise a bit higher. It should be noted that he is age 55 and this is clearly above 
the oldest member of the comparison group. 

Email communication was initiated with Dr. Center on April 30, 2019. In response to an 
inquiry, he reported that Mr. Dillbeck's QEEG shows decreased Coherence at Brodmann 
Areas 32 and 33. Brodmann Areas 32 and 33 are part of the Anterior Cingulate Cortex, a 
part of the larger limbic lobe. I have noted particularly that there is a high rate of electrical 
dysfunction in the anterior cingulate cortex of persons with FASD. Also, in Mr. Dillbeck's 
QEEG, the coherence abnormalities were found across a wide range of brainwave 
frequencies and additionally they are bilateral and symmetrical in their distribution. 
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I hope that my report answers the consultation questions posed and that it is clear. 

If you have any questions or concerns, please contact me. 

Respectfully submitted, 

Attachments 
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Appendix E 
Substance Abuse and Mental Health Services Administration (SAMHSA) 

FA.SD and the Criminal Justice s,·~tem 
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Appendix F 

Resume 

Natalie Novick Brown, PhD, SOTP 
Northwest Forensic Associates, LLC 

Office: 524 Tacoma Ave. South Tacoma, WA 98402 
Mailing Address: 31811 Pacific Hwy South, B-341 

Federal Way, WA 98003 
Phone: (425) 275-1238 

drnatalie brown@gmail.com 

Curriculum Vitae 

Licensed Psychologist (Washington State: #PYl 965) 

Certified Psychologist (CPQ #3258), Association of State & Provincial Psychology Boards 

Certified Sex Offense Treatment Provider (Washington State SOTP #FCl 12) 

Certified Psychologist/Evaluator for Department of Corrections, Division of 
Developmental Disabilities, Department of Social & Health Services (Washington State) 

Certified Parenting Evaluator, University of Washington Department of Psychiatry and 
Behavioral Sciences 

National Register of Health Service Providers in Psychology, #49892 

Certified Polygraph Examiner/ Post-conviction Sex Offender Testing (PCSOT) 

EDUCATION 

1995 - 1996 Post-Doctoral Internship in Sex Offender Evaluation/Treatment 
Supervisor: Stuart Brown, EdD, SOTP 

1994 - 1995 Post-Doctoral Fellowship in FASD 
Fetal Alcohol and Drug Unit, Department of Psychiatry and Behavioral 
Sciences, School of Medicine, University of Washington 

1993 - 1994 Internship in Parenting/Forensic Evaluation 
Parenting Evaluation Training Program, Department of Psychology, 
University of Washington 

1989 - 1994 Ph.D. in Clinical Psychology 
University of Washington, Seattle, WA 
Dissertation: Relation Between Psychological Correlates of Alcoholism 
Risk and Stress-Response Dampening Across the Blood Alcohol Curve 
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1978 - 1979 M.H.A. in Health Care Administration 
University of Washington, Seattle, WA 

1974 - 1975 M.L.S. in Library and Information Sciences 
University of Washington, Seattle, WA 

1964 - 1968 B.A. in Sociology (Psychology Minor) 
University of California at Los Angeles (UCLA), Los Angeles, CA 

ACADEMIC APPOINTMENTS 

2005 - present 

1995 -2005 

1993 -1995 

Clinical Assistant Professor ( courtesy staff), Department of 
Psychiatry and Behavioral Medicine, School of Medicine, 
University of Washington, Seattle 

Clinical Instructor, Department of Psychiatry and Behavioral 
Medicine, School of Medicine, University of Washington, Seattle 

Teaching Assistant, Department of Psychology, University of 
Washington, Seattle 

CLINICAL EXPERIENCE 

1996 - present Clinical and Forensic Psychologist 

Professional consultation/evaluation and related testimony in 
criminal and civil matters, including adult/juvenile sex offense/risk 
assessment evaluation (e.g., civil commitment under Sexually 
Violent Predator laws); adult, adolescent, and child psychological 
evaluation (general psychological assessment, competency, 
dependency, FASD, neurodevelopmental disabilities ( e.g., autism 
spectrum disorder, ADHD, learning disabilities), child 
abuse/neglect); post-conviction/commitment treatment planning; 
parenting evaluation; and independent medical examination (IME) 

Psychological assessment of recidivists referred by King County 
Mental Health Court and King County Drug Court 

Seattle Police Department: victim assessment and consultation 
regarding neurodevelopmental impairment 

Special Commitment Center (WA): community-based therapy for 
released Sexually Violent Predators 

Group therapy (1996-2000)/individual therapy (1996-present) 
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1994 - 1995 

1992 - 1994 

Supervision of doctoral students and psychologists obtaining SOTP 
certification 

Postdoctoral Fellowship / Faculty Appointment (1994-2000), 
Fetal Alcohol and Drug Unit (Dr. Ann Streissguth), University of 
Washington 

Training re F ASD and other neurodevelopmental disorders, 
maternal alcohol use assessment, and lifelong adaptive 
assessment/secondary disabilities. Courtesy appointment as Clinical 
Instructor. 

Pre-doctoral Internships (University of Washington) 

(1) Psychotherapy 

(3) Pain Management - assessment/treatment 

( 4) Traumatic Brain Injury Rehabilitation - assessment 

PRE-DOCTORAL WORK EXPERIENCE 

1987-89 

1981-87 

1979-81 

1977-79 

RESEARCH 

2005 - present 

1994 - 1995 

CEO/Board of Directors 
Columbia Hospital/ Omni Substance Abuse Clinic 

CEO 
Toppenish Hospital, Washington 

Assistant CEO / CEO 
Virginia Mason Medical Center / McLeary Hospital 
Seattle, Washington 

Medical Librarian 
Providence Medical Center, Seattle, Washington 

Forensic Consultant ( courtesy staff) 
Fetal Alcohol and Drug Abuse Unit, Department of Psychiatry and 
Behavioral Medicine, University of Washington, Seattle, 
Washington 

Research on suggestibility and F ASD prevention/treatment under 
Parent Child Assistance Program (PCAP) 

Postdoctoral Fellow 
Fetal Alcohol Unit, University of Washington 
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1991 - 1994 

Washington 

1990-1992 

Washington 

1989 - 1991 

Washington 

PEER REVIEW 

Research on FASD in Washington State prisons 

Research Coordinator 
Department of Psychology, University of Washington, Seattle, 

Focus: Prediction of High-Risk Drinking in Young Adults 

Research Coordinator 
Department of Psychology, University of Washington, Seattle, 

Focus: Effects of Alcohol on Social Influence 

Research Coordinator 
Department of Psychology, University of Washington, Seattle, 

Focus: Factors Affecting Self-Esteem in Young Adults 

Journal of Mental Health and Clinical Psychology 
Sciaccess Publishers 

Epigenetics 
Taylor & Francis 

Criminal Behaviour and Mental Health 
Wiley Online 

International Journal of Law and Psychiatry 
International Academy of Law and Mental Health, Harvard University 

Addiction 
Society for the Study of Addiction 

PUBLICATIONS 

Novick Brown, N. (in press). Effective sustainable treatment approaches for individuals 
with fetal alcohol spectrum disorders: What is the evidence? Seattle: Alcohol & Drug 
Abuse Institute, University of Washington, 8p. 

Novick Brown, N. (in press). Fetal alcohol spectrum disorders (FASD): Intellectual 
disability equivalence. In G. Becker, K. Hennicke, & M. Klein (Eds.), Adults with fetal 
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INVITED PRESENTATIONS, WORKSHOPS, TRAININGS 

03/13/19 

09/20/18 

Plenary: F ASD - Screening and Assessment. Sixteenth Annual National 
Seminar on the Development and Integration of Mitigation Evidence in 
Capital Cases. Philadelphia, PA 

F ASD: Screening and Assessment. Law Office of the Public Defender. 
Albuquerque, NM. 
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05/11/17 

06/03/16 

05/18/16 

04/29/16 

09/11/15 

08/20/15 

07/13/15 

06/25/15 

05/29/15 

10/23/14 

05/23/14 

05/14/14 

04/29/14 

F ASD in the Capital Context. Capital Habeas Seminar, Chattanooga, TN. 

Fetal Alcohol Spectrum Disorders in the Parenting Context. 53 rd Annual 
Conference, Association of Family and Conciliatory Courts. Seattle, WA. 

F ASD and Sexual Offending in Indian Country. Webinar, Health and 
Human Services. 

Confabulation, Malingering, Memory, and Suggestibility: Clinical and 
Forensic Considerations. American Institute for the Advancement of 
Forensic Studies, St. Paul, MN. 

F ASD: Identification, Assessment, and Treatment. Co-presented with 
Therese Grant and Paul Connor. Western State Hospital, Tacoma, WA. 

F ASD and Sexually Inappropriate Behavior. F ASD Train-the-Trainer 
Workshop for Casey Family Programs, Indian Child Welfare, University of 
Washington, Seattle, WA. 

(1) One Size Does Not Fit All: Forensic Assessment of Sex Offenders with 
F ASD. XXXIV International Conference on Law and Mental Health, 
Vienna, Austria (2) F ASD in the Courtroom: F ASDExperts Approaches Its 
Eighth Year (3) Panel: The Central Role of Neuropsychology in Forensic 
FASD Assessment (4) Panel: Forensic Assessment of FASD: The Impact 
of Suggestibility. XXXIV International Conference on Law and Mental 
Health, International Academy of Law and Mental Health, Vienna, Austria. 

(1) Plenary: Identifying Fetal Alcohol Syndrome (2) Panel: Fetal Alcohol 
Syndrome: Experts and Presentation at Evidentiary Hearing. Capital 
Habeas Unit (CHU) National Conference, Denver, CO. 

F ASD: What You Should Know. Court Improvement Training Academy 
(CITA), University of Washington Law School, Suquamish Nation, 
Poulsbo, WA. 

Insights from Poverty to Death Row: ND-PAE Diagnosis and DSM-5. 
American Academy of Child and Adolescent Psychiatry Annual Meeting, 
San Diego, CA. 

Plenary: Forensic Assessment of F ASD - Update on Diagnosis and Latest 
Research. FASD and the Law Conference, Woodbury, MN 

FASD: Diagnosis and Intervention. Washington State Developmental 
Disabilities Administration, Seattle, WA 

Sex Is Not a Four-Letter Word: FASD and Sexuality. Living With FASD: 
2014 Summit Conference (international webinar) 
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02/05/14 

11/26/13 

10/16/13 

09/27/13 

09/25/13 

08/28/13 

08/22/13 

08/04/13 

07/26/13 

07/15/13 

06/25/13 

06/25/13 

05/03/13 

04/06/13 

09/06/12 

07/20/12 

F ASD: Dawn of a New Era in Diagnosis. Minnesota Organization on FAS 
(MOFAS), MN (webinar) 

Fetal Alcohol Spectrum Disorder. Washington State Developmental 
Disabilities Administration, Kent, WA 

Neurodevelopmental Disorders in the DSM-5. Skype workshop for 
Pathways Counseling Center, St. Paul, MN 

FASD: Back (and to) the Future: 1973 - 2013. 40th Anniversary 
Professional Summit, New Jersey Task Force on F ASD, Atlantic City, NJ 

FASD: Practical Supports for the Legal Context. 2013 FASD Summit, The 
Arc of Arkansas, Little Rock, AR 

Developmentally Delayed Offenders in the Criminal Justice System. 
Frontier Regional F ASD Training Center, Missoula, MT 

Developmentally Delayed Offenders in the Criminal Justice System. 
Frontier Regional F ASD Training Center, Fargo, ND 

FASD: Moving Beyond Prevention to Practical Supports. The Arc: 2013 
National Convention. Bellevue, WA 

Developmentally Delayed Offenders in the Criminal Justice System. 
Frontier Regional F ASD Training Center, Boise, ID 

F ASD and Criminal Justice: Cognitive and Social Deficits Associated With 
F ASD. 33rd International Congress on Law and Mental Health, Amsterdam, 
Netherlands. 

Developmentally Delayed Offenders in the Criminal Justice System. 
Frontier Regional F ASD Training Center. Cheyenne, WY 

Developmentally Delayed Offenders in the Criminal Justice System. 
Frontier Regional F ASD Training Center, Cheyenne, WY 

Understanding and Treating Developmentally Delayed Sex Offenders. 
American Institute for the Advancement of Forensic Studies; St. Paul, MN 

Seeking the Standard of Care in Custody Assessments in WA State. AFCC
W A Spring Conference; Seattle, WA 

Understanding the Link Between F ASD and Sexual Offending. Indian 
Health Service; Seattle, WA 

Forensic Assessment of Developmental Disabilities. American Institute for 
the Advancement of Forensic Studies; St. Paul, MN 
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07/13/12 

04/19/12 

03/29/12 

02/03/12 

02/02/12 

11/18/11 

10/07/11 

09/21/11 

07/09/11 

06/23/11 

05/20/11 

03/11/11 

10/27/10 

10/02/10 

FASD and Competency. WI Association of Criminal Defense Lawyers; 
Stevens Point, WI 

Changing Public Policy in the Juvenile Courts: What Works? Fifth National 
Biennial Conference on Adolescents and Adults with FASD: It's a Matter 
of Justice, Vancouver, BC, Canada 

Fetal Alcohol Spectrum Disorders. Death Penalty Institute, Lexington, KY 

Alcohol Related Birth Disorders and the Law. Mid-year ABA Conference, 
Interagency Coordinating Committee on F ASD in Collaboration with U.S. 
Dept. of Justice and Minnesota Organization on FAS, New Orleans, LA 

FASD and Neurobehavioral Issues in the Criminal Justice System. Capital 
Defense Project of SE Louisiana, New Orleans, LA 

Assessing and Understanding Fetal Alcohol Spectrum Disorders in Capital 
Clients. Virginia Bar Assoc., 19th Annual Capital Defense Workshop, 
Richmond, VA 

FASD and the Criminal Justice System. Seattle City Attorney's Office and 
University of Washington, Seattle, WA 

F ASD: Preventing and Treating Sexual Deviancy. Indian Health Service 
F ASD Training, Seattle, WA 

FASD and Competency. Capital Mitigation - Beyond Atkins, Center for 
American and International Law; Houston, TX 

F ASD in the Courtroom. Ninth Annual Statewide Conference, Arizona 
Public Defenders Association; Tempe, A'Z 

F ASD and Intellectual Disability/Mental Retardation. Metropolitan Public 
Defender, Oregon Capital Resource Center, Oregon Criminal Defense 
Lawyers Association; Portland, OR 

Forensic Aspects of Fetal Alcohol Spectrum Disorders. Sponsored by 
Pathways Counseling Center, MOF AS, Minnesota DOC, MN Community 
Corrections Association, & American Institute for the Advancement of 
Forensic Studies; St. Paul, MN 

F ASD: Its Relevance Throughout the Legal Process from Competency to 
Stand Trial to Clemency. 2010 Appellate Judicial Attorneys Institute, 
Burlingame, CA 

Forensic Assessment of F ASD in the Habeas Context. Federal Defenders 
Annual Death Penalty Conference, Boise, ID 
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07/16/10 

07/10/10 

04/22/10 

04/17/10 

03/31/10 

02/25/10 

02/12/10 

02/06/10 

03/11/09 

11/18/08 

10/25/08 

05/30/08 

11/03/07 

Team Approach to Litigating FASD (plenary). Center for American and 
International Law, Plano, TX 

Fetal Alcohol Spectrum Disorder in the Courtroom: The 20th Anniversary 
of Dr. Ann Streissguth (plenary+ break-out). NAACP LDF, Airlie, VA 

Forensic Assessment of FASD with State-of-the-Art Facial Analysis, 
Diffusion Tensor Imaging and MRis. 7th National Seminar on the 
Development and Integration of Mitigation Evidence (plenary). American 
Bar Association, Seattle, WA 

Suggestibility in FASD: Forensic Assessment and Implications. 4th 

International Conference on Fetal Alcohol Spectrum Disorder, Vancouver, 
BC, Canada 

Fetal Alcohol Spectrum Disorder and Justice. Alcohol Healthwatch, 
Parnell, New Zealand. (Abbreviated presentations also provided on 4-1-10 
to New Zealand Ministry of Health and Ministry of Justice.) 

Fetal Alcohol Spectrum Disorder (F ASD). Texas Criminal Defense 
Lawyers Association, Austin, TX 

F ASD and Justice: A Multidisciplinary Assessment Model for Adults and 
Adolescents. CACJ/CPDA Capital Defense Seminar, Monterey, CA 

Fetal Alcohol Syndrome: Practical Tools. yd Interdisciplinary Program: 
UW School of Law & Washington Death Penalty Assistance Center, 
Seattle, WA 

F ASD in the Legal System: A Multidisciplinary Assessment Model for 
Adults and Adolescents. 3rd International Conference on Fetal Alcohol 
Spectrum Disorder, Victoria, BC. 

Screening for F ASD in Family Practice. Family Practitioners, University of 
Washington/Swedish Hospital, Family Practice Medical Residents In
serv1ce. 

Cross-Examination of Adverse Expert Witnesses in SVP Commitment 
Trials. Sex Offender Commitment Defense Association (SOCDA), Atlanta, 
GA 

Fetal Alcohol Syndrome and Fetal Alcohol Effect: Identifying Clients and 
Understanding Consequences. Fifth National Seminar on the Development 
and Integration of Mitigation Evidence, Habeas Assistance & Training 
Counsel Project, Baltimore, MD 

Direct and Cross Examination of Experts in SVP Cases. Sex Offender 
Commitment Defense Association (SOCDA), San Diego, CA 
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08/18/07 

05/23/07 

04/14/07 

02/18/07 

06/30/06 

04/19/06 

02/26/05 

Fetal Alcohol Syndrome / Fetal Alcohol Effects. 12th Annual Federal 
Habeas Corpus Seminar, Nashville, TN 

Fetal Alcohol Spectrum Disorders: History, Diagnosis, and Mitigation 
Issues. Capital Federal Public Defender Unit (capital habeas and trial 
attorneys, Federal District of Nevada) 

What Attorneys and Policy Makers Need to Know About FAS and F ASD. 
American Bar Association/Harvard Law School National Conference on 
Children and the Law, Cambridge, MA 

Fetal Alcohol Spectrum Disorders (FASD). California Attorneys for 
Criminal Justice/California Public Defender Association (CACJ/CPDA) 
Annual Death Penalty Conference, Monterey, CA 

Sexually Violent Predator Evaluation, Risk Assessment, and Testimony, 
Florida Public Defenders Sexually Violent Predator Conference, Orlando, 
FL 

Screening Protocol for Fetal Alcohol Spectrum Disorders (F ASD). King 
County Mental Health/ Drug Courts, Seattle, WA 

F ASD: Problems of Witness Suggestibility and False Confessions. 
International F ASD Conference, Victoria, British Columbia, Canada 

PROFESSIONAL ORGANIZATIONS 

1990 - present 

2008 - present 

2015 - present 

2005 - present 

2004 - present 

2000 - present 

2011 - present 

2001 -2003 

1996-2000 

1994-2000 

American Psychological Association (AP A) 

American Society-Law Society (AP A) 

International Association of Law and Mental Health (IALMH) 

Association for the Treatment of Sex Abusers (ATSA) 

Association of Family & Conciliatory Courts (AFCC - National) 
(W A-AFCC - Washington State; Board of Directors, Treasurer; 
Chair: Quality Assurance and Ethics Committee) 

American College of Forensic Examiners, Diplomate 

Midwest Alliance on Shaken Baby Syndrome (Board of Directors) 

Jacksonville Youth Authority Advisory Board 

Chairman, Social Issues Committee, Washington State 
Psychological Association 

Washington State Psychological Association, Board of Directors 
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DECLARATION OF NATALIE NOVICK BROWN, PhD, SOTP 
PURSUANT TO 28 U.S.C. SEC. 1746 AND SEC. 92.525 OF TITLE VII, FLORIDA STATUTES 

1. I am a clinical and forensic psychologist with specialized training plus 27 years of 
forensic and clinical experience in Fetal Alcohol Spectrum Disorders. In this capacity, 
I was previously retained by current defense counsel for Donald Dillbeck to perform 
one portion of a three-pronged multidisciplinary evaluation of him for the condition 
widely referred to as Fetal Alcohol Spectrum Disorder (FASO) and otherwise known 
as Neurodevelopmental Disorder Associated with Prenatal Alcohol Exposure (ND
PAE). 

2. Multidisciplinary assessment of possible FASO/ND-PAE is the standard of practice in 
FASO. For adults, this means at least three experts: a neuropsychologist, medical 
doctor, and psychologist such as myself. Consistent with my professional 
qualifications, I performed the psychologist's portion of Mr. Dillbeck's FASO 
evaluation, which involved review of all available records across his lifespan, interview 
and psychological assessment (screening questionnaires), collateral interview with his 
oldest sister and only living close relative, and standardized behavior assessment (i.e., 
adaptive, executive functioning, and FASO screening). Subsequent to my finding that 
Mr. Dillbeck's life functioning was consistent with ND-PAE/FASO, I consulted with 
other medical and psychological experts retained in this case and prepared a report 
of my conclusions and opinions dated May 1, 2019. 

3. Fully incorporating all of the opinions and findings in my prior report, I submit this 
current declaration to provide additional information regarding (a) the evolution of the 
medical and scientific community's consensus regarding ND-PAE as an accepted 
diagnosis; and (b) the concept of "intellectual disability equivalence" as it relates to a 
diagnosis of ND-PAE/FASO. 

Recent Medical and Scientific Endorsement of ND-PAE 

4. Regarding the recent emergence of ND-PAE as a clinically accepted diagnosis, it is 
important to clarify and provide further context for the statement in my 2019 report that 
the diagnosis of ND-PAE was first made "possible" after publication of the Diagnostic 
and Statistical Manual of Mental Disorders (DSM-5) in 2013. Although DSM-5 was the 
first big step toward establishing ND-PAE, the condition was included in the 2013 
edition as a possible diagnosis for the central nervous system damage in FASO. In 
other words, the diagnosis was still a work in progress (i.e., a proposal) and not yet 
"official" when the DSM-5 was published in 2013. This is reflected by the fact that the 
proposed diagnostic criteria for ND-PAE were not included in the core section in the 
DSM-5 manual called "Diagnostic Criteria and Codes," which contained officially 
recognized diagnoses available for clinical usage, but rather in a section of the manual 
called "Conditions for Further Study," which laid out proposed criteria for conditions 
where future research was encouraged to potentially establish diagnoses. 
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5. Nonetheless, despite the "proposed" status of ND-PAE and its diagnostic criteria, 
researchers in the United States and beyond slowly began using the condition and its 
guidelines, in large part because they were so clear. 

6. The process of "general" acceptance of ND-PAE in the research, clinical, and forensic 
fields took several years, beginning with the Doyle et al. publication in 2015, 
Neurobehavioral Disorder Associated with Prenatal Alcohol Exposure (ND-PAE): 
Review of Evidence and Guidelines for Assessment (attached). Notwithstanding its 
continued "unofficial" status in the DSM-5, researchers began proposing in 2016 that 
ND-PAE criteria be used in the clinical context and published peer-reviewed articles 
to that effect (respectively, Kabel et al., Neurobehavioral Disorder Associated with 
Prenatal Alcohol Exposure (ND-PAE): Proposed DSM-5 Diagnosis; and Hagan et al., 
Neurobehavioral Disorder Associated with Prenatal Alcohol Exposure; both attached). 
That same year (2016), the American Academy of Pediatrics (AAP) endorsed the use 
of ND-PAE and its criteria to diagnose FASO in children, at which point ND-PAE began 
to be increasingly accepted in the clinical field. 

7. Immediately after the 2016 publications and AAP's endorsement, I and others began 
publishing articles in the peer-reviewed literature suggesting the use of ND-PAE as 
the official mental health diagnosis for FASO conditions and standard of practice in 
the forensic context (i.e. Greenspan et al., FASO and the Concept of "Intellectual 
Disability Equivalence, 2016; Brown et al., Fetal Alcohol Spectrum Disorders (FASO) 
and Competency to Stand Trial (CST), 2017); Suggestions for a 'Best Practices' 
Approach to Forensic Evaluation, 2017; all three attached). 

8. Ultimately, by 2018/2019, ND-PAE criteria had become widely accepted by FASO 
professionals in the forensic as well as the research and clinical fields. When I 
published my book, EVALUATING FETAL ALCOHOL SPECTRUM DISORDERS IN THE 
FORENSIC CONTEXT, in 2021 (the first of its kind), ND-PAE criteria were being used 
routinely and with widespread acceptance throughout the scientific FASO community, 
despite the continued lack of recognition in the DSM-5. 

9. However, prior to general acceptance of ND-PAE by FASO professionals in 
2018/2019, all that attorneys or forensic experts in non-FASO fields could have been 
expected to know about ND-PAE was DSM-5's view that the condition was not yet 
available as an accepted mental health diagnosis. Notably, if an attorney had taken it 
upon themselves to review the relevant section of the DSM-5 ("Conditions for Further 
Study"), the text itself would have advised that ND-PAE was not officially recognized 
and could not be used for clinical purposes. 

Intellectual Disability Equivalence of ND-PAE 

1 O. In association with pre-eminent professionals in the field of developmental disorders, 
I developed the term "Intellectual Disability (ID) Equivalence" to refer to 
accommodations made by legal and other government entities to provide services, 
supports, and protections to individuals who, due to brain impairment and significant 
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adaptive deficits, were clearly operating within the functional equivalence of an 
intellectual disability despite IQ scores that were a little too high for that particular 
diagnosis. Examples of conditions that likely would warrant such protections, 
notwithstanding IQ score, include persons with Down Syndrome, Prader-Willi 
syndrome, Fragile X syndrome, and Dandy-Walker syndrome. 

11. ND-PAE (the mental health diagnosis for the broader term, FASO) is a logical 
candidate for Intellectual Disability Equivalence for three primary reasons: (a) it stems 
directly from brain impairment at birth; (b) people with ND-PAE have adaptive deficits 
and support needs not only similar to but identical with those seen in intellectual 
disability, and (c) despite significantly deficient adaptive functioning, most individuals 
with ND-PAE have full-scale IQ scores that are too high to qualify for an intellectual 
disability diagnosis. As such, people with ND-PAE are among the most victimized by 
the current practice of rigid adherence to full-scale IQ cutoffs. 

12. Like intellectual disability, ND-PAE is a neurodevelopmental disability. Whereas 
intellectual disability may present any time during the developmental period 
(previously categorized as prior to age 18, now categorized as prior to age 22), ND
PAE is congenital. It is a lifelong condition. 

13.As the medical and scientific community's understanding of intellectual disability has 
evolved, especially over the past decade, there was growing recognition of the need 
to place less weight on an IQ number and more emphasis on adaptive behavior (i.e., 
the collection of conceptual, social, and practical skills that people learn as they 
develop, enabling them to function adequately in their daily lives). The process of 
learning adaptive skills during the developmental period is directly relevant to ND
PAE's intellectual disability equivalence, because while most people with ND-PAE 
have IQs too high (often in the 80s and 90s) to qualify for an intellectual disability 
diagnosis, they typically have significant deficits in executive functioning, which 
directly cause learning and adaptive behavior impairments that are consistent with 
intellectual disability. Consequently, while the IQ scores of those with ND-PAE reflect 
performance in highly structured test settings with considerable examiner guidance, 
such scores do not reflect how brain damage in affected persons manifests in 
everyday behavior in the unstructured real world. For example, someone with ND
PAE who has an IQ in the 80s typically functions adaptively as if their IQ is far lower 
(i.e., in the 60s or ?Os) due directly to their executive dysfunction. 

14.As noted above, as in intellectual disability, individuals with ND-PAE have significant 
deficits in executive functioning. Executive dysfunction has been found in the science 
to directly cause impairments in foresight, judgment, attention, memory, impulse 
control, abstract reasoning, planning ahead, predicting outcomes, self-regulating, 
interpreting social cues, communicating, practical skills, and navigating the community 
appropriately and independently. Issues with attention-seeking behaviors, 
suggestibility, gullibility, and immaturity also are often present. Due to their widespread 
executive/adaptive dysfunction, those with ND-PAE/FASO tend to function many 
years below their actual age (i.e., arrested development), which gradually leads to 
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adverse outcomes in important developmental domains by adulthood (known in the 
FASO field as "secondary disabilities"). Secondary disabilities include such things as 
learning problems in school (as well as learning problems in adaptive behavior), 
institutionalization, incarceration, and mental illness. 

15. Children born with ND-PAE also are at high risk for further abusive and traumatic 
exposures. For example, a disproportionate number of children with ND-PAE 
experience physical and/or sexual abuse, domestic violence, neglect, and disrupted 
attachment experiences such as removal from biological parents. When children with 
executive/adaptive dysfunction experience such adversity, their risk of secondary 
disabilities increases significantly. For instance, due in large part to executive/adaptive 
dysfunction in coping capacity, those with ND-PAE often have one or more comorbid 
mental health diagnoses such as substance abuse, depression, and suicidality. 

16. Certain protective factors can improve outcomes for individuals with ND-PAE but as 
with intellectual disability, protective factors do not actually "treat" or "cure" the 
condition but may somewhat reduce the severity of developmental outcomes. 
Protective factors in ND-PAE include early FASO diagnosis (i.e., by age six), 
therapeutic services and assistance throughout the lifespan, family-focused 
interventions, and a stable and protective home with a high level of structure. 

17. There usually is no visual sign of ND-PAE. As with intellectual disability, one cannot 
rule out the condition simply because someone "looks" normal or "seems" articulate. 
An important vulnerability in ND-PAE as well as intellectual disability is that people 
with both conditions often present with a complicated mixture of abilities and 
impairments (coexisting strengths and deficits). Children with both conditions also 
learn how to superficially mask their disabilities in an attempt to "fit in" with normally
developing peers. In this regard, individuals with ND-PAE are even more vulnerable 
than those with intellectual disability because their maladaptive behaviors often 
convey the misleading impression that their dysfunction is psychiatric rather than 
cognitive or neurodevelopmental in origin. Other frequent misconceptions about ND
PAE are that it is a temporary state, which can be overcome, or that affected 
individuals who appear "intelligent" because of their average IQs are malingering their 
cognitive limitations. 

18.AII people with ND-PAE are, by DSM-5 definition, deficient in executive as well as 
adaptive functioning, as are all individuals with intellectual disability. It is because 
people with ND-PAE have more serious limitations than might be inferred from their 
often "borderline" IQ scores that knowledgeable scholars and professionals argue for 
a more inclusive approach. As a result, a growing consensus has emerged in the fields 
of both intellectual disability and ND-PAE that it is executive function capacity and not 
IQ that directly affects everyday adaptive functioning in persons with such brain-based 
disorders. Put simply, in the medical and scientific community, full-scale IQ has 
become an outmoded concept. 

4 
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19. Our relevant professional community now understands that intellectual disorder is less 
a disorder of rote learning and more a disorder of thinking and ability to adjust 
schemas to adapt to changing situations. Deficits in that regard constitute adaptive 
dysfunction, of which one of the most important and overlooked impairments is poor 
social judgment. More than simple "niceness" or social popularity, social judgment 
involves executive decision-making, and anticipating likely bad outcomes from 
particular courses of action while recognizing and avoiding risk. In fact, impaired social 
judgment is a core defining feature of ND-PAE. 

20. Some jurisdictions have codified their understanding of ND-PAE as ID-equivalence. 
For instance, Alaska provides protections and services for "Developmentally 
Disabled" individuals, which the state defines as "having an identifiable physical, 
mental, sensory, or psychosocial condition that has a probability of resulting in 
developmental delay even though a developmental delay may not be exhibited at the 
time the condition is identified" (Title 47, chapter 20, Alaska Stat.§ 47.20.290). Listed 
among such conditions are Downs syndrome, Fragile X syndrome, and Fetal Alcohol 
Syndrome (now diagnosed as ND-PAE). 

21. Over time, the medical and scientific communities have shifted from a numbers-based 
approach to a clinical presentation-based conceptualization in the definition and 
diagnosis of intellectual disability. The brain pathology that makes intellectual disability 
just that-a disability-manifests in complex and variegated manners that cannot be 
captured by a test score with limited content validity. This pathology occurs in equal 
manner and force in individuals with ND-PAE, whose functioning in the world cannot 
be meaningfully distinguished from intellectual disability. 

I hereby certify that the facts set forth are true and correct to the best of my personal 
knowledge, information, and belief, pursuant to 28 U.S.C. Sec. 1746 and Sec. 92.525 of 
Title VI I, Florida Statutes. 

January 25, 2023 

Natalie Novick Brown, PhD, SOTP Date 
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Northpoint Psychological Consultants, P.A. 
504 Northwest Drive 

Davidson, North Carolina 28036 
704 737-5003 

Faye E. Sultan, Ph.D., Director 

Preliminary Psychological Evaluation Summary 
Client: Donald David Dillbeck 

Date of Birth: May 25, 1963 
Date of Psychological Evaluation Summary: May 1, 2019 

1 

This psychological evaluation of Donald David Dill beck was initiated at the 
request of defense counsel. Mr. Dillbeck received a death sentence for the June 24, 
1990 stabbing death of Ms. Faye Vann. Defense counsel requested that the 
following referral questions be addressed within this evaluation: 

I) What are the known factors in the family background and childhood 
circumstances of Mr. Dill beck that would have predicted mental health 
issues and dysfunction for him at the time of the 1990 offense for which he 
was convicted and received a sentence of death? How would the long-term 
impact of these mental health issues, and his brutal childhood and family 
circumstances, have interacted to alter his behavior and thinking processes at 
the time of the 1990 offense, and at the time of the 1979 offense? 

2) What is the history of mental illness in Mr. Dillbeck's family? What is the 
substance abuse history in Mr. Dillbeck's family? How would the 
psychological/psychiatric/neurological impact of his family history of 
mental illness and substance abuse have interacted to alter his behavior and 
thinking processes at the time of Mr. Dillbeck's 1979 and 1990 offenses? 

3) Did Mr. Dillbeck have an extensive history of alcohol and substance abuse 
beginning during his childhood and early adolescence? If so, how would this 
history of alcohol and substance abuse have altered his adolescent brain 
development? What are the known cognitive and psychiatric 
disabilities/delays in development caused by early alcohol/substance abuse 
as it is described in the social science and medical literature of the past three 
decades? 

4) In addition to all of the contributing factors described above which would 
have predicted significant developmental delays, mental illness, and 
cognitive dysfunction for Donald Dillbeck, there is significant data to 
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confirm a large number of specific traumatic events during his early 
childhood and adolescence. What are these traumatic events? 

Procedure 

2 

A three-hour forensic interview was conducted with Mr. Donald David Dillbeck in 
a private setting at the Union Correctional institution in Raiford, Florida on May 
10, 2018. In addition to this interview, a set of records and documents was 
provided to this examiner for review. Salient records and documents are listed in 
this report and constitute additional bases for the preliminary professional opinions 
expressed here. Scientific and social science research and literature which was 
readily available at the time of the 1991 trial were also reviewed as part of this 
evaluation. This scientific and social science research and literature covered the 
following relevant topics: the impact of intergenerational mental illness; the impact 
of intergenerational substance abuse; the impact of trauma on brain development 
and mental illness. This examiner reserves the right to modify all professional 
opinions expressed within this report as additional information becomes available. 
All preliminary professional opinions offered here are stated to a reasonable degree 
of psychological certainty. 

Documents and Records Reviewed 

• Transcript of Plea and Sentencing Proceedings, June 6, 1979. In the 
Circuit Court of the Twentieth Judicial Circuit in and for Lee County, 
Florida. State of Florida, Plaintiff v. Donald David Dill beck, Defendant. 
Case No. 79-335CF. This is the transcript of Mr. Dillbeck's guilty plea to 
the April 11, 1979 first-degree murder in the shooting death of Lee County 
Sheriff's deputy Dwight Lynn Hall. Mr. Dillbeck received a life sentence in 
exchange for this plea. Donald Dill beck was 15 years old at the time of this 
offense, and his parents testified that they had given permission for this plea 
arrangement. Mr. Dillbeck testified that he had completed 9th grade in 
school. He testified that he had never received treatment for any mental or 
emotional illness. Mr. Dillbeck testified that he had been smoking marijuana 
at the time of the offense. 

• Psychological Screening Report, dated June 13, 1979. This initial 
psychological evaluation conducted within the Florida Department of 
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Corrections indicated that Donald Dillbeck had achieved a Full Scale 
Intelligence Quotient of 93. The highest grade listed as completed was the 
8th grade. Mr. Dillbeck's reading level was estimated to be 7th grade, 3rd 
month. Among the special difficulties noted for him were the "moderate" 
use of amphetamines, barbiturates, and marijuana. "Subject does however 
appear to be an inadequate individual who has poorly defined values and 
behavioral techniques which cause him difficulty in adjustment. He appears 
to be immature and not use appropriate judgment. " 

3 

The Minnesota Multiphasic Personality Inventory (MMPI) was administered 
to Mr. Dill beck as part of this initial screening evaluation process. "The 
MMP I profile for the subject indicates lack of deep emotional response, 
inability to profit from past experience, lack of regard for and sometimes 
rebellion against recognized social customs, inability to plan ahead and 
reckless disregard for the consequences of his behavior. Subject also tends 
to be somewhat of an anxious individual who is tense, indecisive, insecure, 
poor concentration, and demonstrates a variety of immature reaction. 
Subject is also prone to unstable moods, insufficient inhibitory mechanism 
and poor ability to stand boredom ... Subject's moods have a tendency to go 
up and down and sometimes he feels just miserable for no good reason." 

• Transcript of the Penalty Phase of Trial, February 27-28, and March 1, 
1991. Donald David Dillbeck, Defendant/Appellant vs. State of Florida, 
Plaintiff/Appellee. Case No: 90-2795. Among the records and testimony 
provided to the court during these proceedings is information regarding the 
severe physical and sexual abuse inflicted upon Donald Dillbeck and his 
older sister by their mother. Donald Dillbeck was removed from the custody 
of his mother when he was 4 ½ years old as a result of this abuse. His 
mother, Audrey Hosey, was reported to have been a chronic schizophrenic 
and a chronic alcoholic. 

Cynthia Commorato, sister of Donald Dill beck, provided testimony at this 
hearing. She described the physical and sexual abuse that she and her 
younger brother had suffered as very young children. She reported that their 
father had abandoned the children when Donald was two or three years old. 
Ms. Commorato reported that she and Donald had initially been placed in 
the same foster home after they were removed from the custody of their 
mother. According to Ms. Commorato's testimony, the children were then 
placed into a family which "... decided they didn 't want David, so they were 
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going to take them away, but they found another family for him." According 
to her testimony, Donald Dillbeck was ultimately adopted into another 
family at approximately age 6. She reported that it was approximately five 
years before she again saw her brother. 

4 

Ms. Commorato testified about the physical and sexual abuse to which she 
and her younger brother had been subjected at the hands of their mother. She 
recalled that their mother would "hit us" and throw the children "against 
things", and thy would be flung across the room. She recalled being hungry 
and without food. Ms. Commorato testified that their mother would force the 
children to get on their knees and pray, instructing them to remain in that 
position for hours at a time. 

She recalled not being allowed to look out the window. She recalled running 
to a neighbor and begging for their assistance. Ms. Commorato testified that 
these neighbors would hide her from some of the violence perpetrated her 
mother. She testified that she had been stabbed by her mother, and that she 
had been taken to the emergency room after this incident. Ms. Commorato 
testified that her brother, Donald Dillbeck, had been often been restrained in 
his bed, tied to the bed, and that their mother would stuff his mouth with 
cotton to keep him from making sounds or crying. 

Ms. Commorato testified that both she and her brother, Donald Dillbeck, had 
been molested by their mother. She testified that her mother had forced her 
to stare at the genitals of her younger brother. She recalled her mother's 
preoccupation with the genitalia of both children. 

Donald Daniel Hosey, biological father of Donald Dillbeck, also provided 
testimony at this sentencing hearing. He testified that his ex-wife, Donald's 
mother, drank heavily" ... between three and four six-packs a day", 
throughout her pregnancy with him. Mr. Hosey described circumstances of 
escalating psychological deterioration and violence for Audrey Hosey. He 
testified that he abandoned his family when Donald was approximately two 
years old. 

Donald Dillbeck provided testimony during the sentencing hearing. He 
testified about the difficulties that he had experienced in accepting the love 
and support of his adoptive family. He described his period of incarceration 
at Lake Sumpter Correctional Institution beginning at 16 years of age. Mr. 
Dillbeck reported that this had been the most violent institution in which he 
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had been incarcerated, and that he had been subjected to oral and anally rape 
on multiple occasions while at this institution. 

Robert M. Berland, a Florida-based forensic psychologist, provided 
testimony about the psychological evaluation he had conducted with Donald 
Dillbeck. He described the formal psychological testing he had conducted 
with Mr. Dillbeck to assess his intellectual and personality functioning. Dr. 
Berland reported that Donald Dillbeck functioned in the borderline range of 
intellectual functioning. He testified that there was indication within his 
evaluation that Donald Dill beck suffered from some sort of brain damage, 
damage that would require more specialized neuropsychological testing to 
understand. He testified that Mr. Dill beck exhibited symptoms of a mild-to
moderate psychotic disturbance, a thought disorder. Dr. Berland offered the 
opinion that Mr. Dill beck was experiencing " ... some kind of a hypermanic 

condition prior to that", the time of the offense. ''Again, had he not been the 
irrational, somewhat irrational person that he was, he might have figured 
out some other way to do it. But that's why I'm saying that his ability to 

reason things through rationally is going to be significantly impaired, and 
figuring out the best way to do it is it going to be in his repertoire like it 
might be in someone who is not psychotic." 

Dr. Berland went on to testify, "But secondarily, the testing in the 

background information that I have on him suggests that he had a manic 
disturbance of a somewhat different form for long time prior to this incident 
and prior to the onset of this particular kind of manic episodes ... And what it 
suggests to me, when you put all the data together, is that again I've got a 

long history of insults to the brain, which would be likely to cause brain 
injury. We have a man who may have been mildly hypomanic because of his 
brain injury, is cumulative brain injury for many years, and then at this later 

date has the onset of symptoms from an inherited disorder complicating his 
existing mental illness." 

Neuropsychologist Frank Balch Wood testified during this sentencing 
hearing. Dr. Wood testified that he had conducted a four-hour 
neuropsychological examination with Donald Dillbeck on February 17, 
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1991. "It's my conclusion that this man does have something very specific 

wrong with his brain. That in addition to that, or partly as a result of that, 

6 

he also has a disorder that resemble schizophrenia though not as severe as 

schizophrenia. We call it schizotypal personality disorder, or we sometimes 
say the schizophrenia spectrum, which means the dimension of severity ... " 
Dr. Wood testified that the neuropsychological testing had revealed a pattern 
of cognitive impairment and visual memory impairment in Mr. Dillbeck that 
was consistent with Fetal Alcohol Syndrome/Fetal Alcohol Effects and 
Schizophrenia Spectrum Disorder. 

" ... way his brain works ... he does not calculate and understand and process 

effectively what goes on in social and interpersonal situations, particularly 
when they are intense and fast moving ... Schizophrenia Spectrum 

Disorder ... a disorder that drives a person away from other people and from 
social interactions, particularly those of an intense type, particularly when 
things are up close and personal, and it makes a person have a considerable 
excess of internal arousal ... so that we 're talking about a disorder, of a 
pressure cooker that's boiling, and of needing to be distant from and to 

avoid complex interpersonal situations except those that one can control. 
And when failing to do so, completely blowing up and becoming completely 
crazy." 

Dr. Wood testified that Donald Dillbeck had committed the 1990 offense for 
which he received the death sentence while under extreme emotional 
distress. He reported that the Florida Department of Corrections had noted 
Donald Dillbeck's disturbed psychiatric condition when he was evaluated 
within a correctional institution at age 16. Dr. Wood noted that Mr. Dillbeck 
had been described by the interviewing psychologist as being unable to 
handle feelings or emotions as they related to his anti-social behavior. This 
examiner noted in 1979, as described by Dr. Wood, that Mr. Dillbeck was 
'anxious, tense, indecisive, prone to unstable mood, psychomotor 
excitement, insufficient inhibitory mechanisms'. 

Forensic psychologist Harry Elbert McClaren testified during this 1991 
sentencing hearing as a rebuttal witness. He testified that he had been hired 
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by the State Attorney's office to evaluate Mr. Dillbeck. Dr. McClaren 

testified that he had interviewed law enforcement officials, reviewed a large 

set of records relating to the offense and Mr. Dillbeck's prior incarceration, 

and that he had interviewed and conducted psychological testing for 
approximately 8 hours with Mr. Dillbeck. It was Dr. McClaren's testimony 

that Donald Dill beck functioned at an average overall level of intellectual 

ability, that he exhibited none of the symptoms of major mental illness, and 

that he was not experiencing extreme emotional disturbance at the time of 

the 1991 offense. Dr. McClaren diagnosed Mr. Dillbeck with Anti-Social 

Personality Disorder and Substance Abuse Disorder. 

7 

• Transcript of Sentencing Hearing, March 15, 1991. In the Circuit Court of 

the Second Judicial Circuit, in and of Leon County, Florida, Case No. 90-

2795. State of Florida vs. Donald David Dillbeck, Defendant. 

• Sentencing Order, March 15, 1991. Findings in Support of the Sentence of 
Death. In the Circuit Court of the Second Judicial Circuit, in and of Leon 
County, Florida, Case No. 90-2795. State of Florida vs. Donald David 
Dill beck, Defendant. This document, signed by Circuit Judge F .E. 
Steinmeyer, III, lists the aggravating and mitigating circumstances 
considered by Judge Steinmeyer in making his recommendation for the 
sentence of death. 

• Donald David Dillbeck, Appellant v. State of Florida, Appellee, No. 
77752. Supreme Court of Florida, April 21, 1994. This is the direct appeal 
opinion issued by the Supreme Court of Florida. 

• Donald David Dillbeck Evidentiary Hearing. April 1, 2002. In the Circuit 
Court of the Second Judicial Circuit, in and for Leon County, Florida. Case 
No.: Rl990-2795-A. State of Florida vs. Donald D. Dillbeck. Motion 
hearing before the Honorable F .E. Steinmeyer, III. Mr. Dillbeck was 
represented by attorney James C. Banks at this hearing. Mr. Dillbeck 
testified at this hearing. 

• Florida Department of Corrections. Psychological/Psychiatric 
Evaluation Report prepared by John G. Shobris, Ph.D., Psychological 
Services Director, Union Correctional Institution, dated January 25, 2013. 
This evaluation of Donald Dill beck had been requested by the governor and 
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his Cabinet as part of their clemency review. Dr. Shobris observed Mr. 
Dill beck to be of normal intellectual ability and displaying no symptoms of 
major psychiatric illness. He reported Mr. Dillbeck's history of early 
childhood abuse and of adolescent alcohol/substance abuse. Dr. Shobris 
reported that Mr. Dillbeck had experienced hallucinations approximately 
twenty-five years ago, around the time of the 1991 offense, attributing this 
psychotic symptom to Mr. Dillbeck's "huffing" of drugs. 

• School Records for Donald David Dill beck. This set of records contains 
information from Roosevelt Elementary School in the Anderson Public 
School System in Indiana. Teachers noted during Mr. Dillbeck's early years 
in elementary school that he was functioning below grade level in all 
academic areas. Poor grades and below grade level academic performance 
continued throughout Mr. Dillbeck's middle school years at Southside 
Middle School and in his one year at Madison Heights High School. It 
appears that Mr. Dillbeck left the public education system during his 9th 

grade year, with failing grades or "D's" in all subjects. Mr. Dillbeck 
performed poorly on the nationally standardized tests administered in 
October 1978, although it was noted within his school records that his 
approximate Full Scale Intelligence Quotient was 100. 

• Written Statement by Donald Dillbeck. This is a handwritten, undated 
letter, entitled, "Dillbeck Clemency Statement". This statement was 
provided to the clemency board by Mr. Dillbeck. In the statement, Mr. 

8 

Dill beck says, "I first came to prison at the age of 15. I was extremely 
immature and there was no way that I was able to grasp the pain and 
suffering my actions caused." He discussed being "in a very paranoid and 
pan iced state of mind'' when he escaped from prison. Mr. Dillbeck expressed 
remorse in this statement and said that he took full responsibility for his 
actions. "I can 't offer you any excuses, because I was completely wrong and 
I'm fully responsible. No one else is. I am not only responsible for two 
people loosing their lives, but also a tremendous amount of pain and 
suffering their family has felt." 

• Court Commitment and other Psychiatric Records for Audrey Hosey, 
dated 1969-1981. Audrey Hosey is the biological mother of Donald David 
Dillbeck and Cynthia Dillbeck. Ms. Hosey's psychiatric and commitment 
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records indicate a history of multiple psychiatric hospitalizations. This set of 
records includes several incidents of Court Order of Temporary 
Commitment signed by Indiana Circuit Superior Court Judge Charles K. 
McCrory. 

H. Mathew, M.D., superintendent of the Logansport State Hospital in 
Logansport, Indiana reported the condition of Ms. Hosey during a January 
1971 inpatient admission:" ... Patient is confused and disoriented-Has been 
on a big pre-Christmas drunk. She is on a religious 'kick' and is in my 
opinion psychotic because of delusions and hallucinations and definite 
thought process disturbance-alcoholic for years." Dr. Mathew described Ms. 
Hosey's psychiatric condition in September 1972: " ... a chronic 
schizophrenic whom I have shocked because of her artistic behavior, 
inappropriateness, flat affect, catatonia, and possible hallucinations. She is 
a former alcoholic and a lesbian. She needs psychiatric care that she can 
only get in a state hospital." Dr. Mathew diagnosed Ms. Hosey is suffering 
from chronic schizophrenia and alcoholism. 

Social worker Elaine Watson, in a Rehabilitation Tech Evaluation for 
Treatment Plan conducted during a psychiatric admission that began 
January 1971, described Ms. Hosey in the following manner: " ... Was 
diagnosed as schizophrenia reaction, simple type with chronic alcoholism. 
Upon her admission in 1971, she was described as being in a catatonic 
stupor, with abuse of alcohol, instability and work in problematic mental 
disturbances. She is a known active homosexual and lost custody of her 
children because she molested them ... She has been known to drink her own 
urine and eat her own feces, explaining that 'everything needs to be 
recycled'." Psychiatric notes from a 19 81 psychiatric admission to a state 
mental hospital also indicated that Ms. Hosey had faced criminal charges for 
sexually molesting her children, and that these charges had been dropped. 

• Patient Review of Cindy Hosey, dated June 24, 1968. Clinical psychologist 
Floy W. Matthews met with Cindy Hosey and Audrey Hosey on this date. 
Cindy was seven years old, (and her younger brother Donald Dillbeck, then 
known as "Danny", was four years old), at the time of this meeting. Dr. 
Matthews observed that Ms. Hosey was both physically and sexually 
abusive to her daughter. "The mother has asked for help, reporting that the 
children are out of control and that Cindy refuses to mind and has assaulted 
her by such means as sticking a needle in her arm and putting medicine in 
her food. The mother admits to whipping the child severely." Dr. Matthews 
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recommended that the children immediately be removed from their mother's 
home and placed into foster care. 

• Medical and Mental Health Records from the Florida Department of 
Corrections, dated 1979 through 2017. 

In a Progress Report from the Sumter Correctional Institution, dated 
December 4, 1979, information was noted about Mr. Dillbeck's academic 
progress within that institution. His sentence had begun on June 6, 1979. It 
was noted that Donald Dill beck was assigned to half-day school. "... in 
subjects, behavior, and attitude are very good and that he is making 
satisfactory progress with a good chance of completion. Presently, inmate 
Dillbeck's grade level is 8.1, and he has a current reading level of9.lwith a 
tested IQ of 87. The subject reports to the team that he has enrolled in Lake
Sumter Community College and is taking two courses at this time." This set 
of notes also indicated that Mr. Dillbeck was participating in a drug 
counseling program and that he was being housed in a special wing of "B" 
dormitory since August 23, 1979. This special housing unit was known as 
the Karma House, a drug rehabilitation wing. 

In a Progress Report, dated June 9, 1980, it was indicated that Mr. 
Dill beck's parents had visited with him, that he had completed his GED on 
April 1, 1980, and that he had continued to participate in the drug treatment 
program. 

The December 8, 1980 Progress Report that Mr. Dillbeck had completed 
the drug counseling program within the institution, that he was working as a 
Houseman in the Clothing Room, that he was enrolled in a junior college 
program and was work toward an associate's degree, that he was actively 
involved in the Alcoholics Anonymous program, and that he was 
exceptionally well-behaved. 

The June 8, 1981 Progress Review indicated that Donald Dillbeck had 
worked during the previous six months as an aide to the chaplain. His 
behavior was described this way within this progress report: " ... exhibits a 
well-behaved attitude- friendly, role model for other inmates ... active 
member of AA- certified in drug counseling ... during last six months, 
completed Human Relations Program ... received 12 college credits." A 
Special Recommendation was made by institution staff on behalf of Mr. 
Dillbeck that he be transferred to Zephyr Hills Correctional Institution from 
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Sumter Correctional Institution. It was the recommendation of the staff that 
this transfer take place to allow Mr. Dillbeck to have additional vocational 
and educational opportunity. 

It appears within this large set of records that Donald Dill beck has received a 
total of 4 disciplinary write-up during the forty years of his incarceration. All 
of these disciplinary offenses occurred during the first nine years of his 
incarceration. 

It also appears from this large set of records that Mr. Dill beck has sought no 
mental health for psychiatric treatment during virtually all of his years of 
incarceration. He did participate in one three-month period of outpatient 
treatment, from July 15, 1994 to October 7, 1994. It appears from the 
treatment records that Mr. Dillbeck was suffering from symptoms of 
depressed mood when he began this brief treatment sequence. 

Forensic Interview with Donald David Dillbeck 

A three-hour forensic interview with Donald David Dillbeck on May 10, 2018. Mr. 

Dillbeck was cooperative throughout the extensive interview process, willing to 
answer all questions posed to him. Mr. Dillbeck was observed to be reasonably 
articulate, and of normal intelligence. Mr. Dill beck became tearful at various 
points during the interview, particularly during portions of the interview having to 
do with the victims of the offenses he committed and with his early childhood. He 
was observed to exhibit an appropriate degree of remorse and empathy toward the 
victims and their families. 

Donald Dillbeck reported that he had spent his "entire life" incarcerated within the 
Florida Department of Corrections. He described his years of transition from drug 
abusing, sexually abused teenager to mature adult. "I did not have any idea how to 
live. I did not know how to accept the love of my adoptive parents. They did their 
best. They loved me as well as they could. They tried ... I urinated in my bed when I 

was seven. I started drinking when I was 10 years old. I did lots of drugs. I was 
doing drugs by the time I was 13. Then I became a 'pothead' by the time I was 14. 
I smoked pot every day. They didn 't know. I stole lots of things. I made bad grades 

at school. I couldn't fit in. I did a lot of speed." Mr. Dillbeck acknowledged that 
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he had abused aerosol products, like Pam cooking spray and deodorant, ingesting 
them after spraying them into a plastic bag and "huffing"/inhaling. He 
acknowledged that his heavy abuse of such substances had severely impaired his 
cognitive development and his ability to function in the world. Mr. Dillbeck 
reported that he " ... couldn't remember a time when I wasn't confused and numb. I 

couldn 't learn anything. Some of the simplest things." 

Mr. Dillbeck recalled specific details about the abuse of his mother. He 
remembered his mother throwing his sister across the room and throwing her down 
the stairs. Mr. Dillbeck recalled his mother stabbing both his older sister and his 
biological father. ''My sister, Cindy, wound up in the hospital after being stabbed 
by mom." He recalled being terrified. He also recalled being forced to spend hours 
on his hands and knees praying. Mr. Dillbeck recalled being hungry, "no food", 

often during his early childhood. "I stole milk from a porch ... Ketchup and water 
sandwiches ... Ketchup and bread ... Ifwe did eat, ifwe took food from the 
refrigerator, we got beaten. Families outside of our family would feed us 
sometimes." 

Mr. Dillbeck did not recall specifically the circumstances which led to his removal 
from his mother's home and placement in a foster home. He remembered being 
separated from his sister and placed in separate foster homes. He recalled, a few 
years after his adoption, discovering the whereabouts of his sister from another 
child. "My thing was- I had to find my sister. We lived in town apart. I went to see 
her." Mr. Dillbeck recalled this is an extremely emotional meeting for him. He 
reported his understanding that his sister had been mistreated by the family who 
adopted her and forced from their home by the age of 17. 

Donald Dillbeck acknowledged the severe sexual abuse and multiple rapes he had 
experienced while he was incarcerated at the Sumter Correctional Institution 
during his early teenage years. He acknowledged that the sexual abuse and 
frequent violent sexual exploitation during his incarceration had deeply affected 
him psychologically. He reported his awareness of being extremely anxious, 
hyper-aroused, experiencing sleep disturbance, and being highly 
suspicious/paranoid of others. 
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Mr. Dillbeck reported that he had actively avoided receiving mental health or 
psychiatric treatment within the Florida Department of Corrections. 
Acknowledging that he was aware that he had experienced severe symptoms of 
depression alternating with period of agitation, Mr. Dill beck reported that he was 
"too keyed up" to sleep sometimes. He indicated that he had not slept in 
approximately 4 days before the 1990 offense for which had received the death 
sentence. 

Summary and Recommendations 
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Donald Dillbeck was the victim of severe early childhood physical and sexual 
abuse perpetrated by his mother. He witnessed the physical and sexual abuse of his 
sister, and suffered from malnourishment and hunger during his early childhood. 
Mr. Dillbeck experienced prenatal exposure to alcohol, parental abandonment, 
unpredictable violence on the part of his mother, and adolescent sexual abuse. His 
mother suffered from major mental illness, disability which eventually led to long
term psychiatric hospitalization, and the genetic contribution of her mental illness 
to Mr. Dillbeck's psychiatric condition must be considered as well. 

By early adolescence, Donald Dillbeck was abusing alcohol, marijuana, inhalants, 
and methamphetamine on a regular (maybe daily) basis. He was considered a 
"severe substance abuser" when he was admitted to the Florida Department of 
Corrections at age 16. Mr. Dillbeck was immediately placed into a substance abuse 
treatment program upon his arrival at the correctional facility. He was the victim of 
multiple rapes while in prison during his adolescence. Although probably 
functioning at an average, or slightly below average, level of intellectual ability, 
Mr. Dillbeck performed quite poorly during his entire school career prior to his 
incarceration. 

All of these components- childhood physical, emotional, and sexual abuse; the 
genetic and environmental contribution of his mother's severe psychiatric illness; 
adolescent substance abuse; violent sexual abuse/assault during adolescence must 
be considered contributing factors to Mr. Dill beck's level of neurocognitive 
functioning at the time of his 1979 conviction for first-degree murder. In other 
words, the normal deficiencies in the developing adolescent brain were further 
impacted by these multiple debilitating and traumatic circumstances. Donald 
Dillbeck was most accurately described as suffering from complex trauma, a 
condition from which he has suffered since his childhood. 
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Summary of the sexual, emotional and physical abuse/neglect history of Donald 
Dillbeck. 

- Mr. Dillbeck's mother, Audrey Hosey, was severely mentally ill. She was 
admitted to Logansport State Hospital on March 15, 1971. Ms. Hosey was 
diagnosed with schizophrenia and chronic alcoholism. It was also reported 
that she drank her own urine and ate her feces. She had apparent religious 
delusions. 
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- Ms. Hosey was reported to be preoccupied with the genitals of her children. 
Ms. Hosey had her young children stare at and touch one another's genitals. 

- Ms. Hosey sexually abused both of her very young children. Mr. Dillbeck 
has only vague recollections of this maternal sexual abuse. Most of this 
information was provided by his sister, Cynthia "Cindy". 

- Ms. Hosey physically abused both children. Mr. Dillbeck witnessed both his 
father and his sister being stabbed with a knife by his mother. "My sister, 
Cindy, wound up in the hospital after being stabbed by mom." The children 
were beaten by Ms. Hosey. They were forced to stay on their knees praying 
for long periods of time. Ms. Hosey would stuff cotton in Donald Dillbeck's 
mouth to keep him quiet at night. She engaged in prostitution when Mr. 
Dillbeck was a very young child, bringing men into her home while the 
children were present. Ms. Hosey ultimately lost custody of both of her 
children because of her abuse of them. Donald Dill beck was approximately 
4 and a half years old when he was removed from the custody of Ms. Hosey. 

- Donald Dillbeck recalled being hungry on numerous occasions during his 
early childhood. He recalled eating ketchup sandwiches and being beaten for 
taking food out of the refrigerator when he and his sister were hungry. He 
recalled that his mother was extremely mentally ill, and frequently drunk in 
his early memories of her. 

The Impact of Alcohol on the Adolescent Brain 

Adolescence is a uniquely important time in neurodevelopment. Medical research 
has demonstrated that adolescent substance abusers show abnormalities on 
multiple measures of brain functioning which is linked to changes in cognitive 
ability, decision-making, and the regulation of emotions. Abnormalities have been 
seen in brain structure volume, white matter quality, and activation to cognitive 
tasks. Alcohol and substance abuse during this critical period of neurological 
development interrupts the natural course of brain maturation and the key 
processes of brain development. These studies have identified harmful implications 
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of such substance abuse for subsequent academic, occupational, and social 
functioning extending into adulthood. 
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Decreases in attention abilities and information processing have been linked 
directly to adolescent substance abuse along with deficits in language competence 
and academic achievement. Deficits in executive functioning, specifically in the 
areas of abstract reasoning ability and problem-solving ability have also been 
linked directly to adolescent substance abuse. These devastating 
neurodevelopmental consequences of adolescent substance abuse are well 
researched and accepted in the psychiatric/psychological community. 

Donald Dillbeck was placed into the Drug Abuse Counseling Program at Sumter 
Correctional Institution, residing in the Karma House drug wing of "B" dormitory 
from August 23, 1979. It was reported within the Florida Department of 
Corrections records that Mr. Dillbeck completed this substance abuse program. 
Alcohol, marijuana, barbiturates, and amphetamines were all listed within these 
records as substances abused by Mr. Dillbeck. Mr. Dillbeck reported that he was 
able to obtain alcohol within the prison setting for many years after he was first 
incarcerated. 

As a teenager, and up until his commission of the offense at age 15, and the trial 
proceedings shortly thereafter, Mr. Dillbeck's "mental functioning" was no better 
than that of a child. All of the lay and expert testimony in the record about Donald 
Dillbeck's functioning was consistent in describing him as lacking mature adaptive 
functioning. His thinking and behavior were described as childish, child-like, 
immature, not in control, unable to grasp consequences, impulsive, thoughtless, 
lacking social skills, reckless, devoid of practical thinking, and binging on alcohol 
and other substances without self-modulation. 

Alcohol consumption during adolescence and early twenties has been established 
in the medical literature to have profound effects on brain structure and function. 
Drinking during adolescence and early twenties has been shown to affect the 
neuropsychological performance ( e.g. memory functions) of young people and 
impairs the growth and integrity of certain brain structures. Furthermore, alcohol 
consumption during adolescence may alter measures of brain functioning, such as 
blood flow in certain brain regions and electrical brain activities. The brain 
continues to develop throughout adolescence and into young adulthood (one's 
twenties), and insults to the brain during this period could have an impact on long
term brain function. Consistent with this understanding, animal studies have 
demonstrated that alcohol exposure during adolescence and young adulthood can 
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significantly interfere with an animal's normal brain development and function. 

Adolescence and the early twenties are uniquely important in neurodevelopment. 
Medical research has demonstrated that adolescent substance abusers show 
abnormalities on multiple measures of brain functioning which is linked to changes 
in cognitive ability, decision-making, and the regulation of emotions. 
Abnormalities have been seen in brain structure volume, white matter quality, and 
activation to cognitive tasks. Alcohol and substance abuse during this critical 
period of neurological development interrupts the natural course of brain 
maturation and the key processes of brain development. For an individual in 
adolescence and his early twenties, it further impedes development of the not-as
yet fully developed human brain. 

Prenatal Exposure to Alcohol 

Further complicating our understanding of Mr. Dillbeck's prenatal brain 
development is the fact that his mother consumed large quantities of alcohol during 
her pregnancy with him. It is clear from the provided records that Audrey Hosey 
consumed alcohol throughout her pregnancy with Donald Dillbeck. 

Adolescent brain development and the impact of trauma on the developing 
adolescent brain 

It is established in the medical and scientific literature that brain development does 
not reach "full maturity" until approximately the period of mid-twenties. Synaptic 
pruning, the process by which brain synapses are selectively "pruned" or 
eliminated continues until this time, allowing for more efficient later brain 
functioning. The myelination process-the development of the substance which 
provides insulation for the nerve fibers-continues as well. This allows a mature 
individual to effectively transmit signals, promoting healthy brain functioning and 
allowing more complex functions. This process continues until well-into the 
individual's twenties. Also continuing until approximately mid-twenties is the 
increasing connectivity between regions of the brain. As these connections are 
strengthened, the brain becomes better able to transmit information between 
regions and becomes better at planning, dealing with emotions, and problem
solving. 

The pre-frontal cortex is the area of the brain in which executive functions are 
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developed. This region of the brain makes it possible to assess risk, think ahead, set 
goals, and plan ahead. Significant development of the pre-frontal region of the 
brain continues until at least the mid-twenties. Complex planning, the ability to 
focus on one thing while ignoring distractions, decision-making, impulse control, 
logical thinking, risk management, organized thinking, and short-term memory are 
all functions of the pre-frontal cortex. 

The mental health professions, including psychology, psychiatry, the neuro
cognitive disciplines, and related social science disciplines, have expanded their 
research and professional understanding of human brain functions. This is 
apparent in our understanding of areas such as intellectual disability, mental 
illness, cerebral dysfunction, substance abuse, and adolescent behavior, brain 
development and psychology. Within this latter category, the professional 
consensus today is that there are distinct aspects to human brain development such 
that adolescent brain formation continues into the period of one's twenties. In 
other words, the neuroscience of brain development informs that the human brain 
is not appropriately "formed" or mature until an individual reaches their mid
twenties. 

The consensus in the mental health professions is very much apparent in Donald 
Dillbeck's history. As stated earlier, during the commission of the 1979 offense, 
Donald Dillbeck's "mental functioning" was no better than that of a child. All of 
the testimony contained within these records provides information about his 
functioning that is consistent in describing him as lacking mature adaptive 
functioning. This includes the testimony of the state's expert, Dr. McClaren. 

Donald Dillbeck never experienced a true sense of safety or security. He was taken 
from his mother's home, already having been abandoned by his father, and placed 
into foster care by approximately age 6. He lived in two foster homes prior to 
being adopted by the Dillbeck family. By that time, he was unable to form secure 
early attachment with an adult that would have provided the foundation for better 
emotional development. This early attachment is the essential foundation for 
emotional regulation, the ability for self-soothing, the development of object 
constancy as a construct, the ability to experience trust in others, and the 
development of the concept of self. Children who are reared in unpredictable, 
violent, and dysfunctional home environments often have psychiatric and 
neurological deficiencies. These neuro-behavioral early factors are known to 
produce long-term psychological damage to children and adolescents. 
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Long Term Consequences of Trauma on the Adolescent Brain 

The social science and neuropsychological research of the past twenty years has 
produced a significant body of literature to explain the predictable consequences of 
chronic trauma, repeated and prolonged exposure to life-threatening experiences. 
Traumas, and the resulting fear produced by such situations, affect the 
development of a child's brain in a completely predictable and measurable manner. 
The brain adjusts to patterned-repetitive experiences that are understood through 
the senses. 

Mr. Dillbeck was exposed to chronic trauma within his childhood home. Traumas, 
and the resulting fear produced by such situations, are now understood to affect the 
development of a child's brain. The brain adjusts to patterned-repetitive 
experiences that are understood through the senses. Psychological trauma impacts 
brain areas like the amygdala (involved in emotion management) and the 
hippocampus (involved in memory and memory consolidation). If trauma occurs 
repeatedly, or over a prolonged period of time, cortisol (a hormone released during 
times of stress) is released too much. This activates the amygdala and causes even 
more cortisol to be released. It is a self-perpetuating cycle that left Mr. Dillbeck 
with heightened sympathetic arousal, an internal, chronic and exaggerated "fight or 
flight" response. 

The research demonstrates that, simultaneously, Mr. Dillbecks's hippocampus 
would have shrunken in relative volume within his brain as it was developing, 
having negative effects on his memory and on his capacity for memory 
consolidation. The amygdala acts as a "switching station", sending incoming 
information from our environment to the cortex of the brain. Here the information 
is processed and made sense of, allowing us to address and process life events. "Is 
this situation safe or dangerous?" The amygdala of traumatized people, like Mr. 
Dillbeck, is often overly sensitive, resulting in extreme alertness. Individuals like 
Mr. Dillbeck may appear to be aggressive, as they may be overly sensitive to 
perceived threats were withdrawn, due to a fear of being close to other people. 

The hippocampus plays a role from early life with the storage of narrative 
"stories", memories in the brain. The traumatized individual often evidences a 
shrunken hippocampus. This storage role is crucial in a child's learning process. 
Traumatized individuals may be severely affected by negative memories. This can 
result in extreme difficulty with learning. Mr. Dillbeck's learning and intellectual 
deficits, in addition to his concentration/focus disability, made him extremely 
vulnerable to the formation of severe trauma responses. 
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Development of the capacity to regulate emotion (affect) is disrupted by trauma. 
Like other individuals with similar backgrounds, Mr. Dillbeck showed symptoms 
of mood swings, impulsivity, emotional irritability, anger and aggression, anxiety, 
depression, and dissociation throughout his adolescence and young adult life. He 
developed a fore shortened sense of the future, expecting that life will be 
dangerous, that he might not survive for very long, and giving up hope and 
expectations that reach into the future. 

Internationally recognized trauma expert psychiatrist Bessel Van der Kolk, MD, 
has used the diagnosis of Developmental Trauma Disorder to describe the real 
damage of complex trauma. Dr. Van der Kolk defines complex trauma as 
describing the experience of multiple and/or chronic and prolonged, 
developmentally adverse traumatic events, most often of an interpersonal nature 
( e.g. sexual or physical abuse, war, community violence) and early life onset. 
These exposures often occur within the child's caregiving system and include 
physical, emotional, and educational neglect and child maltreatment beginning in 
early childhood. Chronic maltreatment or inevitable repeated traumatization are 
known to have pervasive effects of the development of mind and brain This 
symptomatology tends to be pervasive and multi-faceted, and it is likely to include 
depression, various medical illnesses as well as a variety of impulsive and self
destructive behaviors. Chronic trauma interferes with neurobiological 
development, and the capacity to integrate sensory, emotional and cognitive 
information into a cohesive whole. 

Donald Dillbeck certainly meets the diagnostic criteria for chronic Post-traumatic 
Stress Disorder. He has suffered from a severe, long-lasting, and predictable 
consequences of chronic trauma exposure from the time of his childhood. Prenatal 
exposure to alcohol and illegal substances, intellectual/cognitive/learning deficits, 
and psychiatric illness are all factors which complicate and worsen Mr. Dillbeck's 
chronic trauma responses. In addition, Mr. Dillbeck has suffered from a chronic 
Depressive Disorder, a chronic psychiatric disorder which has resulted in 
distortions of both mood and thought. Mr. Dillbeck's capacity for clear thinking 
and decision-making would have been compromised by this psychiatric disorder as 
well. 
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Donald Dillbeck received periodic case management and mental health services 
within the Florida Department of Corrections from the time of his 1979 
incarceration. He was treated with individual psychotherapy for the purpose of 
"maintenance of stable mood", utilizing the techniques of cognitive psychotherapy, 
supportive therapy, and reality therapy. Contained within the records or notations 
about Mr. Dilbert's diagnosis with a depressive disorder, Depressive Disorder, Not 
Otherwise Specified. He was being treated in 1994 for "mood instability, low self
esteem, and feelings of worthlessness". 

Mr. Dillbeck's adolescent history of alcohol and substance abuse compounded the 
effects of his traumatic childhood. It is essential to note that visual spatial learning 
difficulties, attention problems, problems with planning and organization, 
hyperactivity, neurobehavioral disinhibition, and distractibility are all known to be 
the consequences of prenatal exposure to alcohol and drugs. These deficiencies 
predict probable severe learning problems, concentration/memory problems, 
impulsive behavior in childhood and beyond. Mr. Dillbeck's performance in 
school was significantly below grade level throughout the eight years he attended 
public schools. Dr. Harry McClaren, hired by the prosecution to review Dr. 
Berland's psychological testing results and to perform his own evaluation of Mr. 
Dillbeck, testified that Mr. Dillbeck had" ... a degree of brain dysfunction or some 
degree of cognitive deficit." 

The specific known negative psychiatric, developmental, and emotional 
consequences of childhood and adolescent sexual abuse 

Social scientists had begun to investigate predictable consequences of childhood 
and adolescent sexual abuse by the 1970s. Major social science research was 
published by the mid-l 980s about the concept of "post-sexual abuse syndrome". 
This disorder, or constellation of psychiatric and physical symptoms, was 
identified and explained in articles published in refereed professional journals. All 
of this information was available to counsel and experts during the 1991 criminal 
trial. Most of this information was available to counsel and experts during the 1979 
criminal hearing. 

It was identified that individuals with a history of childhood sexual abuse show 
greater evidence of adolescent and adult anxiety, fear, depression, suicidal 
thoughts, and disturbed adult functioning. It was identified that such individuals 
were far more likely than others to be re-victimized by other assailants following 
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childhood sexual abuse. Donald Dillbeck was repeatedly orally and anally raped 
during his incarceration in Sumter Correctional Institution. Childhood and 
adolescent sexual abuse survivors are known to experience an overactive startle 
response, hyperarousal, loss of trust in others, fearfulness, hypervigilance and 
hyper- awareness, sleep disturbance, nightmares, periods of dissociation and 
withdrawal from others, problems with chronic anger, chronic muscle tension, and 
self-injurious feelings. It was known widely throughout the psychiatric/social 
science literature of the 1980s that such trauma victims were far more likely than 
others to develop substance abuse patterns. Sexual trauma perpetrated by a parent 
was shown to cause the greatest psychological and cognitive injury for the victim. 
It was also demonstrated throughout this literature that sexual abuse perpetrated 
while the child was quite young, as was true for Donald Dillbeck, caused far 
greater emotional and cognitive injury than abuse which was perpetrated when the 
child was somewhat older. All of these identified long-term symptoms of 
childhood sexual abuse were well-known by the time of Mr. Dillbeck's 1991 trial. 

Understanding the 1979 and 1990 offenses within this context of complex trauma, 
neuropsychiatric impairment, and cognitive delays 

It is the professional opinion of this examiner, stated to a reasonable degree of 
psychological certainty, that Mr. Dillbeck suffered from severe mental illness and 
other significant neurological/intellectual deficits at the time of the 1979 and 1990 
offenses. This mental illness and the other above-described deficits would, in this 
examiner's professional opinion, have significantly compromised Mr. Dillbeck's 
ability to appreciate the criminality of his conduct or to regulate his behavior to 
meet the requirements of the law. 

It is the professional opinion of this examiner, stated to a reasonable degree of 
psychological certainty that Donald Dillbeck did not have the capacity to form 
intent during the commission of the 1979 offense. It is further my professional 
opinion that Donald Dillbeck did not have the capacity to make a mature or 
reasoned decision to plead guilty to first-degree murder. In 1979, he could not have 
knowingly or voluntarily plead guilty to first-degree murder at the time he did so. 
Mr. Dillbeck's brain maturation was severely negatively impacted by a multitude 
of factors, including, but not limited to his early childhood trauma, his adolescent 
sexual trauma, his abuse of substances, and his prenatal exposure to substances. 
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Abstract Fetal alcohol spectrum disorder (FASD) is a biomedical disorder that 
places an individual at high risk for intellectual disability (ID) or developmental 
disability (DD). Yet in some legal settings, people with FASD are denied legal pro
tections or entitlements because of a mistaken belief that the disorder has low sever
ity. Commonly, this misunderstanding reflects a view of FASD as the functional 
equivalent of attention-deficit/hyperactivity disorder (ADHD). This view also 
reflects the fact that FASD typically is not diagnosed in childhood and because of 
the near-universal co-occurrence of attentional problems, affected individuals com
monly are diagnosed with ADHD, which masks the underlying FASD. In this chap
ter, we develop a model for establishing disability severity and compare the relative 
severity of FASD with other disorders, concluding that FASD is much more severe 
than ADHD and comparable in severity to ID. We also use this model to assess 
individual disability severity, finding that while ADHD as a whole is a low-severity 
disorder, there are a minority of people within that category who have a high
severity disability and very possibly have undiagnosed FASD. Implications of these 
findings for forensic practice are explored, with emphasis on the importance of bas
ing severity determination on an evaluee's competence profile and support needs 
rather than diagnostic label history. 
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10.1 Introduction 

A major obstacle in securing services and protections for people with fetal alcohol 
spectrum disorder (FASD) is the frequent assumption that FASD does not meet the 
severity threshold for a developmental disability. The basis for this misconception 
often confounds FASD with attention-deficit/hyperactivity disorder (ADHD). This 
misconception reflects the fact that attentional problems are almost always found 
in people with FASD, and since FASD typically is not diagnosed in children even 
when facial signs are evident (May et al., 2018), ADHD is the diagnosis most 
evaluators are familiar with and consequently assign to many individuals who later 
are diagnosed with FASD (Popova, Lange, Shield, Burd, & Rehm, 2019). It is 
understandable, therefore, that FASD would come to be seen incorrectly as the 
functional equivalent of ADHD. The problem with such an assumption is 
that ADHD is a bifurcated disorder, containing many individuals who do not have 
a severe disability as well as some (many of whom actually have FASD) who have 
a fairly severe disorder comparable to intellectual disability (ID), for which prena
tal alcohol exposure is in fact the largest known cause in the Western world (Abel 
& Sokol, 1986). 

To best navigate this confusion, it helps to keep in mind that FASD is a medical 
disorder while disability is a social and bureaucratic concept, and the two are not 
perfectly aligned (Salvador-Carulla et al., 2011). In other words, within FASD and 
other disorder categories, individual disability severity varies substantially. A 
related issue is that severity is measured differently in a disorder (where it refers 
mainly to depth of impairment on a single defining ability) than it is for a disability, 
where it refers to the number of abilities that are impaired and their effect on overall 
functioning (Wehmeyer, 2013). Using both of these criteria (depth of disorder 
impairment and breadth of disability needs), it is argued that: (a) FASD is a very 
severe disorder, comparable to ID, while ADHD is a much less severe disorder, and 
(b) even within ADHD, there are individuals (likely, many with undiagnosed FASD) 
who have a very severe disability. Evidence for these assertions, both clinical and 
empirical, is presented in this chapter. Practical implications of this severity explo
ration for forensic determinations in bureaucratic criminal (but also civil) proceed
ings are explored. While some of these implications incorporate existing 
methodology (such as intelligence quotient [IQ] and adaptive behavior instru
ments), some lead to the development of new methods (such as qualitative and 
quantitative considerations in personal competence profiles). Pervading this paper 
is an exploration of the concept of severity, a topic with major implications for 
ameliorating the arbitrariness of forensic and human services diagnosis and 
classification. 
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10.2 Court Case that Inspired this Chapter 

The legal case motivating us to address the severity of FASD involves Zane Floyd, 
a former U.S. Marine who around 5 a.m. on the third of June 1999 entered a Las 
Vegas supermarket with a shotgun and hunted down several store employees, killing 
four and critically injuring a fifth (Floyd v. Filson, 2019). In the 2000 trial, there was 
testimony that Floyd (a) was born to a mother who abused alcohol, (b) had been 
diagnosed with ADHD as a child and placed on Ritalin, (c) qualified for a diagnosis 
of FASD, and (d) suffered from extreme mental disturbance at the time of the crimes. 

The state did not dispute the fact that Floyd had FASD but argued FASD was in 
the same severity ballpark as ADHD and therefore should not be given substantial 
weight as a mitigating factor when considered against so many aggravating factors. 
The jury voted to impose the death penalty, apparently buying the state's argument 
about the low-severity nature of FASD. In Floyd v. Baker (2019), the U.S. Court of 
Appeals for the Ninth Circuit agreed with the state's position. 

In our opinion, the court rulings regarding the supposed equivalence of FASD 
and ADHD invalidly minimized the severity of FASD as a mitigating factor in a 
capital case. Despite nearly 50 years of research documenting the severity of FASD 
as a brain-based medical condition that occurs in utero and manifests in infancy and 
early childhood as a developmental disability, the court failed to recognize FASD as 
a congenital disorder that (unlike ADHD) was permanent and became worse and 
more complex over time (see Burd & Edwards, 2019). In 2020, the United States 
Supreme court denied certiorari and refused to hear an appeal from the Ninth Circuit 
Court of Appeals. 

This judicial decision basically encouraged courts (along with prosecutors and 
disability organizations) to minimize the severity of this organic disorder. Not only 
does this ruling affect the future of FASD as a mitigating factor in sentencing and 
capital cases, but it also allows other entities such as state disability agencies and 
possibly the federal government to deny benefits, treatment, and services to people 
with an FASD diagnosis (e.g., fetal alcohol syndrome, partial fetal alcohol syn
drome, alcohol related neurodevelopmental disorder, and static encephalopathy
alcohol exposed). 

After the Ninth Circuit denied a rehearing in Floyd v. Filson (2019), the National 
Organization on Fetal Alcohol Syndrome issued a position statement describing 
how experts in the FASD field have noted the following significant differences 
between FASD and ADHD (e.g., Peadon & Elliott, 2010), differences that refute the 
court's concept of equivalency: (a) etiology and course of the two conditions are 
very different; FASD has a single etiology that is known, while ADHD is etiologi
cally multifactorial (and typically unknown); (b) FASD has greatly increased mor
tality risk when compared to ADHD; (c) FASD typically is far more complex and 
severe and requires much higher levels of care than ADHD; (d) annual cost of care 
is over 10 times higher for FASD compared to ADHD; (e) expression of the two 
conditions is dissimilar in that FASD has a similar male to female ratio, while 
ADHD is three times more prevalent among males; (f) although FASD is a causal 
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factor for ADHD, there is no evidence ADHD is a causal factor for FASD; (g) 
ADHD gradually decreases in severity across childhood and adolescence, while 
FASD becomes more complex, resulting in more deficits and greater adversity 
across the lifespan; and (h) FASD is equivalent to ID in terms of executive dysfunc
tion and everyday adaptive behavior, which is not the case for ADHD. It is not our 
intention in this chapter to repeat the above arguments, although some repetition is 
unavoidable. Rather, we intend to address the nature of disability severity, using 
three conditions-FASO, ADHD, and ID-for illustrative purposes. Such an exer
cise is essential, we believe, in validating the above assertions as well as developing 
mechanisms for establishing the disability severity of FASD in individual defen
dants in future cases. 

10.3 Definition of Key Terms 

Four terms used throughout this chapter need definition. These terms are "disabil
ity," "severity," "impairment," and "disorder." The definitions below are kept brief 
for the simple reason that the balance of this chapter is an extended elaboration on 
these definitions, especially the first two. 

10.3.1 Meaning of Disability 

A disability can be defined (Cambridge University Press, 2019, Cambridge English 
Dictionary) as "an illness, injury, or condition that makes it difficult for someone to 
do the things that other people do." Here is a more jargon-laden version from the 
U.S. Centers for Disease Control and Prevention (CDC, 2020), which essentially 
says the same thing: "any condition of the body or mind (impairment) that makes it 
more difficult for the person with the condition to do certain activities (activity limi
tation) and interact with the world around them (participation restrictions)." In this 
last definition, there is a distinction between the contributing medical or other con
dition (described as an impairment) and the participation restriction (disability) that 
results. The three terms in parentheses were developed by the World Health 
Organization (WHO, 2001) in its International Classification of Functioning, 
Disability and Health. 

In line with the sociological orientation that dominates the field of disability 
studies, the intervening variable here (activity limitation, described in earlier WHO 
documents by the now politically incorrect term "handicap") was viewed as the 
degree to which society facilitates, or places obstacles in the way of, full participa
tion in various social roles. Undoubtedly, there is some truth to the idea that social 
values and biases contribute to an impairment becoming a disability, but this view 
fails to give sufficient weight to personal qualities (e.g., perseverance, emotionality, 
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etc.) that also contribute to participation. Such a more balanced "personological" 
perspective undergirds this chapter. 

One thing that should be kept in mind when considering the term "disability" is 
that it is a bureaucratic and socio-legal concept and not a medical concept. The term 
is believed to have originated within the vocational rehabilitation field, where it 
referred to someone's inability to work without short- or long-term supports or ser
vices. Today, disability is a concept assigned and used by many gatekeeper bureau
cracies (schools, residential companies, treatment agencies, etc.) to determine 
eligibility for disorder-based special services, 

10.3.2 Meaning of Impairment 

The term "impairment" refers to a state of being diminished, weakened, or dam
aged, especially mentally or physically. One way of comparing "impairment" to 
"disability" is the former is an input variable, while the latter is an outcome variable. 
An example of such an input is having a visual impairment, with the disability out
come involving the supports that a visually impaired person needs in order to func
tion in a real-world social role, such as holding a job. Severity as it relates to 
impairment typically is viewed narrowly. For example, in the case of a visual 
impairment, severity refers to the relative absence or distortion of vision. Disability, 
almost by definition, is much broader as it incorporates both number and depth of 
individual impairments on more than the one defining ability domain and also incor
porates personality and situational factors contributing to bad outcomes. 

10.3.3 Meaning of Severity 

The term "severe" refers to something bad or undesirable, and "severity" therefore 
refers to the degree of badness or undesirability of the thing being described. We 
realize that under the current value system in the disability field, many would take 
exception to the description of a disability as undesirable, but most affected indi
viduals, not to mention their parents, would gratefully give up their impairments if 
offered the chance. Thus, one does not use the word "severe" to refer to something 
good or desirable. For instance, in the sentence, "John received a severe sentence for 
his offense," it is unlikely John would be happy to be given such news. 

Severity can be applied to an almost endless number of things (from plant ill 
health to boat hull decay to a child's delayed language) for which bad or undesirable 
outcomes can be envisioned. The concept of severity is related to "risk" (or danger) 
and also to "seriousness," but in different ways. In the case of risk, the danger 
involves a possibility things could get much worse (a plant with a few brown spots 
could suddenly become brown all over and be on the verge of dying). With regard 
to seriousness, the thought to always keep in mind is someone with a mild 
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impairment may in fact be quite disabled, which is why the subcategory "mild ID" 
is so misleading, as people with that designation often receive extensive supports 
and would be in danger of dying if living on their own. Conversely, it often is the 
case that someone with relatively severe impairments may be functioning in the 
world in a manner far more competent than one might have thought possible. It is 
for this reason, along with ethical considerations, that the infantilizing over
protectiveness, which at one time characterized ID services for adults, is no longer 
considered acceptable (Bannerman, Sheldon, Sherman, & Harchik, 1990). This lack 
of predictive fit between severity subcategory and expected functional outcome 
(e.g., a child with Down syndrome considered "trainable" who despite expectation 
learns how to read) is perhaps the strongest argument against intra-diagnostic cate
gory severity classification (Hughes, 2006) as it reduces opportunities for individ
ual growth. 

10.3.4 Meaning of Disorder 

Another term used throughout this chapter that also needs defining is "disorder." 
This term refers to "a state of being diminished, weakened, or damaged, especially 
mentally or physically" (Spitzer, Endicott, & Franchic, 2018). In contrast to the 
bureaucratic/legalistic construct of disability, a disorder is a biomedical construct 
and therefore is an input variable that increases (in part because many gatekeeper 
bureaucrats are concrete) the likelihood an individual will qualify for a disability 
designation. A disorder is related to an impairment, except the latter is dimensional 
(e.g., degree of visual acuity), while the former is categorical (e.g., a particular 
vision disease, such as retinitis pigmentosa). 

10.4 Severity in Medicine 

Severity has widespread applicability in medical and human services, even apart 
from the practical matter of cost estimation. Some of the relevant literature will be 
discussed before heading into the heart of this chapter, which is devising a method 
for addressing the relative severity of FASD. 

10.4.1 Severity of Illness 

The severity concept has attracted much interest in the health services literature, 
with the driving force being the need to come up with better mechanisms for vali
dating the individualized cost of hospital and medical care. This situation reflects 
the fact that a medical diagnosis is not always a reliable predictor of cost and within 
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any given diagnostic category, there often is considerable variability in need for 
services. As similar funding concerns also arise in the disability field, some lessons 
may be gleaned from a brief look at the medical severity concept. 

In medicine, severity plays a role in efforts to control costs by basing insurance 
reimbursement on the particular procedures needed rather than on whatever a clini
cian or medical group asks for. An interim method was developed for the 
U.S. Medicare/Medicaid system termed diagnostic-related group (DRG), which 
combined primary and secondary diagnoses plus required procedures to come up 
with a severity number. This method proved inadequate because it did not take into 
account such individual factors as demands on staff, recovery rate, complications, 
and residual impairment. An improved version, termed the severity of illness (SOI) 
index (Horn, Horn, & Sharkey, 1984), was constructed by looking at seven factors, 
each with four severity levels: state of principal diagnosis, complications, interac
tions (with other disorders), dependency (staff utilization), procedures (non
operative), rate of response to intervention, and residual impairment. Within-factor 
severity scores were assigned to each factor, with ratings of severity ranging from 
mild to catastrophic. The result of considering all of these ratings (with synthesis 
handled by highly trained persons rather than computer algorithm) was to place 
each patient in one of four overall severity categories: minor, moderate, major, and 
extreme. Considerable reliability and validity were obtained for this method, 
although push-back from health service providers (who preferred being reimbursed 
for individual services) caused it to remain more of a localized than universally 
adopted system. 

The SOI methodology was used mainly to determine individual severity rather 
than to compare the severity of diseases, but it seems to us that within the develop
mental disability (DD) field, a comparable methodology could be used for both 
purposes. That is, different disorders could receive severity scores on two scales: 
overall comparison to other disorders (e.g., FASD compared to ADHD) but also to 
capture individual severity variation within each category. Such a modified use of 
the SOI system is, in fact, what is proposed later in this chapter for calculating 
severity between and within developmental conditions. 

10.4.2 Risk of Death 

One of the controversies in the medical severity literature is whether risk of mortal
ity can be considered an index of illness severity. Tasker and Randolph (2016) con
sider mortality risk to be an indicator of illness severity, but Pollack (2016) disputes 
that view. Pollack's position is that severity of illness refers to "extent of physiologi
cal decompensation or organ system loss of function" (p. 583) and is a predictor of 
both mortality and morbidity (becoming ill), while risk of death reflects many things 
other than bodily health, such as the training of doctors and competence of hospi
tals. To us, this disagreement seems a little too much of a technical argument in that 
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risk of a bad outcome is central to severity, and dying is the ultimate bad outcome 
in medicine. 

In a later section, wherein we attempt to develop a severity method for evaluating 
people with FASD and other disorders, risk is one of the concepts utilized, and 
while mortality is not an outcome associated with a chronic neurodevelopmental 
disorder such as FASD, it does enter indirectly into the mix. This view is because, 
when asking what services an individual with DD needs, one question that must be 
asked is, "what type and level of support is needed to keep the person from poten
tially fatal outcomes (e.g., starving, being assaulted, getting run over) as a result of 
their inability in order to anticipate or avoid physical and social risks?" A relevant 
statistic is people with FAS (the least prevalent subtype of FASD) live only to the 
age of 34 years on average (Thanh & Jonsson, 2016). The reason for this shockingly 
low mortality rate is primarily attributable to socially and emotionally mediated 
behavioral factors (especially impulsivity), such as accidents, poisoning, drug over
doses, suicide, crime victimization, and poor health maintenance rather than physi
ological vulnerability although that, too, can be a factor due to alcohol-related birth 
defects (ARBD). 

10.5 Severity of Core Symptom(s) 

While the severity concept is applied most meaningfully to overall degree of func
tional impairments or risk, a very common approach in medicine, and to a some
what lesser extent in the DD field, is to look at severity more narrowly as it relates 
to depth of impairment on a core symptom. Often, such an approach is used to 
devise a subclassification system, which in the Diagnostic and Statistical Manual of 
Mental Disorders, Fifth Edition (DSM-5; American Psychiatric Association [APA], 
2013), generally is covered by the term "specifier." A controversy in the severity 
literature (Mehlman & Neuhauser, 1999) has to do with whether it makes sense to 
convert continuous severity sum scores into discontinuous severity categories as 
opposed to just leaving individuals on a continuum. We are somewhat on the fence 
regarding this matter, recognizing the artificiality of qualitative severity subcatego
ries but at the same time understanding the widespread preference for such catego
ries. Part of this preference reflects the historical fact that subcategories for some 
disorders may in fact predate the existence of a unified disorder. This is the case 
with ID, as there was some historical evidence (Clemente, 2015) that what today 
would be considered severity score-based subtypes such as "mild," "moderate," and 
"severe" ID previously were considered distinct disorders with such (today, repug
nant) names as "Idiocy" and "Imbecility." 
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10.5.1 Upper Extremity as a Medical Example 

An example of a core symptom viewed as the basis for severity-level determination 
can be found in the Fugl-Meyer Upper Extremity (FM-UE) Scale of Motor 
Impairment (Woytowicz, Rietschel, Goodman, Whitall, & McCombe Waller, 2013), 
the most widely used method for measuring arm use limitations in chronic stroke 
patients. The FM-UE has four subsections with 33 items scored on an ordinal 
impairment scale of 0 (absent), 1 (partial impairment), and 2 (no impairment), 
resulting in a range of possible scores from 0 to 66. Patients are placed into four 
severity groups: mild, mild-moderate, moderate-severe, and severe, depending on 
where their total scores fall in the range of possible scores. It is understood that FM
UE does not measure global functional disability, but nonetheless there is a use for 
such a narrow severity instrument. However, where such a rating system becomes a 
problem is when a narrow core symptom severity index becomes the sole basis for 
a global disability severity index. In fact, this is exactly what has been the historic 
practice in the field of ID. 

10.5.2 Severity Subcategorization in Intellectual Disability 

When the current three-prong definition of ID was developed six decades ago 
(Heber, 1961), severity subclassification was barely mentioned. In fact, the only 
mention of it was in a single footnote in a single table (Greenspan & Switzky, 2006). 
In subsequent American Association on Intellectual and Developmental Disabilities 
(AAIDD) (formerly American Association on Mental Retardation [AAMR]) clas
sification manuals, severity classification became far more emphasized. The initial 
basis for categorical subgrouping (mild, moderate, etc.) was full-scale IQ, with 
groupings determined by number of standard deviation (SD) points (arbitrarily set 
by test publishers at 15 points) below the population mean (arbitrarily set at 100). In 
the earliest manual, there actually were five subcategories, with the least impaired 
termed, "Borderline Mental Retardation," which was set at -1 SD (for a full-scale 
IQ range of 71-85). As an IQ score of 85 placed someone at the 16th percentile of 
the population, the bar obviously was set too high for a disorder estimated to take in 
the bottom 3% of the population (Mercer, 1973). Adaptive behavior (AB) was sup
posed to bring the incidence down, but the initial absence of a standardized AB 
measure meant IQ was the only basis for diagnosis for a long time. Subsequently, 
the "borderline" subcategory was eliminated in the 1970s, an act that has proven 
controversial as it prevented many deserving individuals from receiving educational 
or developmental services (Greenspan, 2017; MacMillan, Siperstein, & 
Gresham, 1996). 

Setting the IQ cut-score too high (and in a subsequent rebound action, too low) 
reflected the impossibility of identifying an IQ cut-off that adequately captured the 
inflection point at which someone with a global disability was included or excluded. 
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This kind of approach reflects three basic problems: (a) the arbitrariness of estab
lishing a quantitative cut-off for a qualitative category, (b) the "scientistic" (illusory 
use of a scientific concept to justify what basically is a policy decision) nature of 
using standard deviation units in the first place, and (c) the limited content coverage 
of IQ, which mainly taps into academic potential (Anastasi, 1983) and fails to cap
ture the full range of intellectual and other impairments and needs. For this reason, 
both AAIDD and DSM later came to devise subcategorization severity subtype 
mechanisms based upon indices other than IQ. 

The alternative approach now is used in DSM-5 to substitute adaptive function
ing for IQ as the basis for ID severity subgroupings. This makes some sense as 
adaptive functioning is closer to the concept of real-world functioning in multiple 
contexts, which is what disability is all about. However, a problem is that adaptive 
functioning, as reflected in the most-used instruments, has little cognitive content 
(e.g., social adaptive functioning has few social judgment items). One possible way 
around this problem would be to combine IQ and adaptive functioning into a single 
index, but such an approach has never been seriously considered to our knowledge. 

In AAIDD manuals, beginning in the ninth edition (Luckasson et al., 1992), the 
basis for severity subgrouping was to substitute "support needs" for IQ ranges. This 
approach continues to be used today. The proposed mechanism for operationalizing 
the approach is an instrument published by AAIDD termed the "Supports Intensity 
Scale" or SIS (Wehmeyer et al., 2009). A problem with the SIS, which reflects a 
general tendency in the ID field-including the behavior instruments used to mea
sure adaptive functioning, such as the third edition of Vineland Adaptive Behavior 
Scales (Vineland-3) (Sparrow, Saulnier, Cicchetti, & Doll, 2016) and the third edi
tion of Adaptive Behavior Assessment System (ABAS-3) (Harrison & Oakland, 
2015)-is that social aspects of competence are grossly under-emphasized, despite 
the fact people with ID are most at risk because of limited ability to make friends or 
deal with interpersonal challenges and situations (Guralnick, 1989), a characteristic 
well known to most family members. 

10.5.3 Lack of Severity Subcategorization in Fetal Alcohol 
Spectrum Disorder and Attention-Deficit 
Hyperactivity Disorder 

Unlike ID where severity subclassification is a central (even if somewhat controver
sial) part of the diagnostic process, such is not the case for either FASD or 
ADHD. FASD obviously does have a subclassification scheme, but the main subcat
egories (e.g., fetal alcohol syndrome [FAS], partial fetal alcohol syndrome [pFAS], 
alcohol-related neurodevelopmental disorder [ARND]) are based on the presence of 
physical signs (FAS with three facial anomalies, pFAS with one or two, ARND with 
none) and are not formulated in terms of disability severity, even if it is empirically 
the case that individuals with full-blown FAS have somewhat lower mean IQ scores 
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than is seen in the other two subcategories (Kodituwakku & Kodituwakku, 2014). 
In fact, one challenge in seeking to have people with the pFAS and ARND subtypes 
receive DD classification and related accommodations is getting across the idea that 
people in all three FASD subcategories are equally disabled academically, socially, 
and adaptively. 

Recent efforts to find early childhood biomarkers for FASD (considered essential 
for developing more reliable diagnostic procedures) may contribute inadvertently to 
an impairment severity protocol. An example is multinational research in Ukraine 
(where heavy drinking by pregnant women is commonplace), which found 
that plasma micro ribonucleic acid (miRNA) profiles in second and third trimester 
pregnant women were predictive of the severity of alcohol-induced infant impair
ment outcomes (Balaraman et al., 2016). 

With regard to ADHD, there is no official subcategorization scheme to our 
knowledge. However, on occasions when someone is described as having "severe 
ADHD," it likely is the case that they have co-occurring problems in addition to 
impulsivity or inattention and also is likely, in fact, that they have undiagnosed 
FASD. This latter situation tends to confound much of the research on ADHD, 
which rarely accounts for the possibility of prenatal alcohol exposure in subject 
samples. 

10.6 Severity as the Implicit Basis 
for Developmental Disability 

The concept of developmental disability (DD) was invented in the 1970s (see 
Gettings, 2011, for an historic overview) to identify conditions similar to ID that 
may not qualify for that designation because full-scale IQ was above the arbitrary 
ceiling score (approximately 2 SDs below the population mean, or a standard score 
of 70-75, which generally is used as the cut-off for ID). This term owes its origins 
to pioneering Kennedy-era legislation in the United States that authorized various 
government-funded disability-related human rights, research, training, and facility
building initiatives. The term "DD," now widely used in many state and provincial 
eligibility statutes, was first used in the Developmental Disabilities Services and 
Facilities Construction Amendments of 1970. In that law, DD was defined categori
cally as in this expanded list: "mental retardation, epilepsy, cerebral palsy, and other 
neurological conditions originating before the age of 18." In 1975, the legislation 
was revised again as the Developmentally Disabled Assistance and Bill of Rights 
Act, and DD remained defined categorically to include mental retardation plus con
ditions "closely related to mental retardation: cerebral palsy, epilepsy, autism and 
dyslexia" (this last item a curious inclusion, as it was not globally disabling) with a 
pre-18 age of onset, which were expected to "continue indefinitely" and "constitute 
a substantial handicap." The term "other neurological conditions" probably was 
dropped because of an overly concrete tendency to equate it with Traumatic Brain 
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Injury. This deletion was a mistake in our opinion as it would have reinforced the 
idea that DD conditions are brain-based and would have left the door open for a 
wide range of conditions not yet known (i.e., FAS was a brand-new concept at that 
time) or were able to be contained in a list that did not go on for pages. 

A major revision in 1978 to the Developmentally Disabled Assistance and Bill of 
Rights Act (1975) raised the age-of-onset ceiling from 18 to 22 years old and 
switched from a categorical to functional definition of DD as a "severe, chronic dis
ability ... attributable to a physical or mental impairment. .. likely to continue indefi
nitely" that resulted in "substantial functional limitations in three or more areas of 
major life activity." A final revision in 2000 (Roman numerals dropped here) defined 
DD as "a severe, chronic disability of an individual that is attributable to a mental or 
physical impairment or combination of mental and physical impairments; is mani
fested before the individual attains age 22 years; is likely to continue indefinitely; 
results in substantial functional limitations in three or more of the following seven 
areas of major life activity: self-care, receptive and expressive language, learning, 
mobility, self-direction, capacity for independent living, [and] economic self
sufficiency." The term also included: "reflects the individual's need for a combina
tion and sequence of special, interdisciplinary, or generic services, individualized 
supports, or other forms of assistance that are of lifelong or extended duration and 
are individually planned and coordinated." 

Pervading the language used in the above-cited DD legislation is the idea these 
DD conditions are similar to ID in terms of also being brain-based, involving 
impaired cognition, having lifelong duration, and being very severe with respect 
to multiple impairments and having support needs similar to ID that are "of lifelong 
or extended duration and are individually planned and coordinated." Notably, the 
list of seven areas of impairment in DD is (without using the term) somewhat analo
gous to adaptive behavior/functioning (Crocker, Vaurio, Riley, & Mattson, 2009), 
although it is a rather inadequate list. For example, as is often the case, there is no 
mention of the critical area of social functioning. In addition, the requirement for a 
minimum of three areas of impairment is arbitrary. The original purpose of the list 
was to categorize programs in terms of the population they served and was not 
intended for the purpose of diagnosing individuals. However, and unfortunately, this 
list has become an official service eligibility-determining diagnostic framework in 
many jurisdictions. 

In an earlier publication, the three of us (Greenspan, Novick Brown, & Edwards, 
2016) coined the term "ID Equivalence" to refer to various mechanisms devised to 
get around the barrier that rigid reliance on IQ ceilings has created for providing 
services, supports, and protections to severely impacted individuals otherwise 
deserving of being served. The DD mechanism is the most widely used such frame
work, but it is not the only one, nor is FASD the only disorder deserving ID 
Equivalence status as there are many brain-based disorders (e.g., Dandy Walker 
Malformation or Prader-Willi syndrome) where phenotype is similar to ID in terms 
of impairment pattern and overall severity, despite a mean IQ that straddles the IQ 
cut-point. In states that still use a categorical path to DD services, FASD generally 
is not mentioned by name except in Alaska and Minnesota where statutes note 
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several "related conditions," defined as: "a condition ... that is found to be closely 
related to a developmental disability, including but not limited to, cerebral palsy, 
epilepsy, autism, fetal alcohol spectrum disorder, and Prader-Willi syndrome" 
(Minnesota, 2012). 

In states that have a more functional approach to DD eligibility, people with 
FASD are increasingly being found eligible on an individual basis, but it remains a 
case-by-case struggle (often involving wrangles over whether IQ is low enough), in 
part because FASD is a rather hidden disorder when it is overshadowed by symp
toms resembling better-known conditions (with most cases not diagnosed until right 
before service eligibility is requested) and also because of the persistent belief 
that FASD is a low-severity disorder analogous to ADHD. This belief is challenged 
in the next three sections, which compare FASD to ADHD and ID in terms of (a) 
definitional elements, (b) competence profiles, and (c) risk of bad outcomes. 

10.7 Definitional Elements as Severity Indicators 

Although a severity judgment typically is made as an add-on classification to a 
diagnosis, it is possible to gather some comparative information about severity from 
the elements in a condition's definition. Following is a brief statement defining the 
three conditions being compared: FASD, ADHD, and ID. We include the last of 
these conditions, ID, because it is the yardstick against which all conditions included 
under the umbrella "Developmental Disability" (i.e., severe brain-based conditions 
comparable to ID except for not meeting an arbitrary IQ cut-off) are measured. 
Following a brief summary of each definition, we comment on implicit severity 
distinctions touched upon in the definitions. 

10. 7.1 Intellectual Disability 

ID has three definitional criteria: significant deficits in intellectual functioning, 
impaired adaptive functioning, and onset within the developmental period (typically 
interpreted to mean before age 18). Prong One (intellectual impairment) is mea
sured by a full-scale IQ score of 70-75 or below, although other measures such as 
executive functions can be cited. Adaptive functioning, typically measured through 
a rating instrument such as the ABAS or Vineland, has three components: Conceptual/ 
Communication, Practical, and Social, summarized into a composite Adaptive 
Index. Qualitative evidence, such as for gullibility and poor risk awareness, also is 
important. Significant deficiency (below 2 SDs) has to be shown on standardized 
instruments for only one of these four indices. As a rule, ID is a lifelong status, 
although individuals can acquire improved adaptive skills during adulthood. 
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10. 7.2 Attention-Deficit Hyperactivity Disorder 

In DSM-5, ADHD is described as "a persistent pattern of inattention and/or 
hyperactivity-impulsivity that interferes with functioning or development." Three 
subtypes are identified: (a) inattention, (b) hyperactivity-impulsivity, and (c) 
mixed. Most individuals fall into the third, mixed, subcategory. For the first two 
subtypes, six or more symptoms from a list of behaviors must have persisted "for at 
least six months (five months for older adolescents and adults) to a degree that is 
inconsistent with developmental level and that negatively impacts directly on social 
and academic/occupational activities," and are "not solely a manifestation of oppo
sitional behavior, defiance, hostility, or failure to understand tasks or instructions" 
(for type 1) and "do not occur exclusively during the course of schizophrenia or 
another psychotic disorder" (for type 2). These symptoms must be evident before 
age 12. Although ADHD can be diagnosed in adults, most individuals diagnosed 
with the disorder in childhood cease to manifest the disorder as they enter adulthood 
(Newton-Howes, 2004). Although people with ADHD often do poorly in school 
because of inattention and interpersonal insensitivity due to impulsivity, there is no 
cognitive or adaptive functioning criterion for the diagnosis. 

10. 7.3 Fetal Alcohol Spectrum Disorder 

The defining features of FASD have remained essentially the same since FAS was 
first described in the United States in 1973: (a) selected facial malformations, (b) 
growth retardation, (c) central nervous system (CNS) abnormality, and (d) evidence 
of drinking during pregnancy (for full-fledged FAS, this can be established solely by 
facial anomalies). CNS abnormality typically is established by cognitive impair
ments (executive dysfunction and other cognitive impairments) and impairments in 
adaptive functioning. For the latter, DSM-5 requires impairments in at least two of 
the three domains usually included in standardized instruments (communication, 
daily living or practical skills, and socialization), which actually is a more stringent 
requirement than in ID (where only one impaired adaptive domain is required). The 
CNS dysfunction in FASD is diagnosed under the category "Other Specified 
Neurodevelopmental Disorder" in DSM-5 as neurodevelopmental disorder associ
ated with prenatal alcohol exposure (ND-PAE). However, the diagnostic criteria are 
included as a "condition for further study" under the rubric "Neurobehavioral 
Disorder Associated with Prenatal Alcohol Exposure." Despite DSM-5's odd bifur
cation of the name of the diagnosis with its criteria, diagnosing ND-PAE for the 
CNS dysfunction in FASD has become the standard of practice in the mental 
health field. 
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10. 7.4 Comparison of Required Definitional Elements 
(Diagnostic Complexity) 

One of several ways to compare disability severity in competing conditions is to add 
the number of required or nearly universal elements in their official definitions. In 
Table 10.1, we do this for the three conditions being compared. The furthest right 
column in the table is labeled "Number of elements," which is calculated simply by 
adding the items that are checked off for each of the three conditions. FASD and ID 
both have many elements, while ADHD has only two, indicating ADHD is less 
complex a condition than either ID (which has four) or FASD (which has six). The 
ND-PAE definition (for what essentially is the ARND subtype of FASD) includes 
self-regulatory deficits as a criterion, so it is possible that if anything, we have 
understated the broad-based complexity of FASD. 

The two elements that separate ID from FASD are physical signs and causal 
evidence, which are both required for a diagnosis of FASD (the physical features 
being growth restriction and facial anomalies) but not for ID (where both are com
monplace but not required). If one drops those two rows, then FASD and ID are tied 
for severity, with four required elements apiece. The two columns required for 
ADHD are "self-regulatory deficits" and "interferes with functioning." In fact, the 
first item often is present in people with FASD and ID and is required in ND-PAE, 
while ADHD at its core is defined by two aspects of self-regulation: attention and 
impulse control. For all three conditions, interference with functioning is a require
ment (as is the case for almost all DSM categories), although the interference typi
cally is more narrow (e.g., primarily academic learning) for ADHD. In sum, if one 
looks only at the definitional elements, FASD is tied or even exceeds complexity 
scores for ID, and both are much more complex and thus more severe than 
ADHD. This finding is confirmed and amplified in the following pages, where we 
look at severity in two other ways: competence profiles and outcome risks with 
concomitant need for protections. 

10.8 Competence Profiles as Severity Indicators 

When both DSM-IV (American Psychiatric Association [APA], 1994) and DSM-5 
were being developed, there was some sentiment (Blashfield, 1993) in favor of 
shifting from categorical classification to a non-categorical "dimensional" system in 
which individuals were classified not by placement into distinct categories but by 
profiling on a number of dimensions. Such a proposal never went anywhere because 
of the absence of an agreed-upon dimensional taxonomy. In a book on contempo
rary approaches to intelligence, Greenspan and Driscoll (1997) proposed a classifi
catory taxonomy derived from the first author's model of personal competence. The 
taxonomy (see Fig. 10.1) has not been explored previously as a severity indicator, 
except in one study that found it a better predictor of mainstreaming readiness than 
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Table 10.1 Required definitional elements for FASD, ADHD, and ID. (Source: chapter authors) 

Definition 
elements Neurocognitive deficits Adaptive 

Physical Casual Executive functioning Self-regulatory 
Conditions signs evidence Intelligence functions deficits deficits 

FASD YES YES NO YES YES YES 

ADHD NO NO NO NO NO YES 

ID NO NO YES NO YES NO 

Interferes with Lifelong 
functioning condition 

YES YES 

YES NO 
YES YES 

Number of 
elements 

7 

2 

4 

N 
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0 
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Cl 
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Content model of personal competence. 

Fig. 10.1 Content model of personal competence. (Source: Greenspan & Driscoll, 1997) 

a special education label (Javel & Greenspan, 1983). In the balance of this chapter, 
we illustrate how the taxonomy might be used along with other information to rank 
disorders in terms of where they fall on a severity continuum. In a later section, the 
taxonomy is used as part of a proposed method for evaluating the disability severity 
of individuals. 

10.8.1 Model of Personal Competence Taxonomy 

The taxonomy has four competence domains, each divided into two sub-domains: 
Physical Competence (divided into Sensation andMotoricity),Affective Competence 
(divided into Temperament and Character); Everyday Competence (divided into 
Social Intelligence and Practical Intelligence); and Academic Competence ( divided 
into Conceptual Intelligence and Language). Two cross-domain constructs are 
Social Competence (a combination of Temperament, Character, and Social 
Intelligence) and Intellectual Competence (a combination of Social Intelligence, 
Practical Intelligence, and Conceptual Intelligence). We use such a model of per
sonal competence as our severity framework because brain-based disorders are fun
damentally characterized by relative incompetence in playing various age-relevant 
roles. The same thing is true to some extent of physical disabilities but not so much 
for purely psychiatric disorders, where persons are characterized more by behav
ioral deviance than incompetence (e.g., one can have a marked character or emo
tional disorder and still attain superior financial or political success). However, this 
distinction is not absolute as people with psychotic disorders such as schizophrenia 
(where a brain-lesion probably is involved) are differentiated from those with neu
rotic or character disorders primarily by inability to play most age-relevant 
social roles. 

Sensation. This element refers to relative abnormality in sensory modalities and 
perceptions, such as touch, taste, sight, hearing, and smell. In contrast to more 
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conventional forms in physical disorders (e.g., lack of vision and hearing), in some 
developmental disorders, this element can take the form of unusual sensory symp
toms, such as appearing to be deaf, being very sensitive to (and avoidant of) touch, 
having a very highly developed sense of smell, or finding certain visual stimuli 
aversive (e.g., wallpaper with busy patterns). 

Motoricity. This element has to do with coordination as well as effectiveness and 
normality of gross and fine motor functioning. Motor movements are neurologically 
controlled, and as DD conditions are brain-based, it often is the case that motoricity 
is affected. In some developmental disorders (e.g., autism), motoricity symptoms 
are less in the realm of impaired limbs or motoric ability and more in the self
regulatory realm of bizarre or unusual movements. 

Temperament. This element involves self-regulatory competence. The two main 
aspects of temperament are attention focus and emotion regulation. Attention is 
somewhat impaired in all brain-based disorders, but it is especially impaired (and is 
the defining feature) in ADHD. 

Character. This element refers primarily to how empathic one is toward others. 
People with DD generally are not lacking in empathy, but it often appears they have 
no empathy because they lack role-taking ability (i.e., social intelligence). That is, 
it is difficult to be moved by the plight of another person if you are unable to know 
how they might be feeling. 

Social Intelligence. This element refers to the ability to "read" people and social 
contexts and, consequently, exhibit adequate judgment in addressing problematic or 
routine social situations. As brain-based conditions often involve impairments in 
intelligence, broadly defined, failure in social judgment is commonplace. 

Practical Intelligence. This element refers to the ability to understand and cope 
with physical and mechanical tasks and challenges. Examples include finding one's 
way within a region or neighborhood, operating a machine, or dealing with daily 
living challenges such as cooking and making purchases. 

Conceptual Intelligence. This element involves the ability to understand and 
cope with academic tasks and challenges. Examples include abstract reasoning, use 
of logic, doing math calculations, and problem-solving. Generally, IQ is a good 
measure of this ability, but there are other indicators, such as cause-effect tests of 
executive function and performance on school learning instruments. 

Language. This element involves ability to communicate expressively and recep
tively. As with motoricity, language impairments in people with developmental dis
orders can be found in psycholinguistic inability to make speech sounds or use 
symbols as well as in sociolinguistic oddness or language atypicality (e.g., echola
lia, nonsense, failure to understand or communicate clearly, and delays in acquiring 
literacy). 

In Table 10.2, we repeat the severity comparison for the three conditions under 
consideration, with one change: we now list two subtypes for ID: Mild and 
Moderate-Severe. The reason we do not do this in Table 10.1 is the definitions upon 
which Table 10.1 is based do not discriminate between levels of ID, while the com
petence elements definitely do. For each of the eight competence domains, a score 
from 0 to 3 is assigned for each of four conditions: 0 = no incompetence is found, 
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Table 10.2 Personal incompetence as a basis for severity of developmental disorders. (Source: chapter authors) 

Competence Physical 
domains incompetence Affective incompetence Everyday incompetence Academic incompetence 

Social Practical Conceptual 
Conditions Sensation Motoricity Temperament Character intelligence intelligence intelligence Language 

FASD 0 0 2 2 2 1 2 0 

ADHD 0 0 3 0 1 0 0 0 

ID (mild) 0 0 0 0 2 2 3 1 

ID (moderate to 0 1 2 0 3 3 3 2 
severe) 

Domain severity ratings: None= O: Substantial= 1: Major= 2: Extreme= 3 
Total severity: 0-3 Non-disabled: 4---6 Mild disability: 7-13 Serious disability: 14-24 Pervasive disability 

Total 
severity 

9 

4 

8 

14 

Disability 
severity 
category 
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1 = significant incompetence, 2 = severe incompetence, and 3 = extreme incompe
tence. As in Table 10.1, ADHD (with a score of 4) is characterized as a mild dis
ability, while FASD (with a score of 9) and Mild ID (with a score of 8) are serious 
disabilities. As might be expected, Moderate-Severe ID is a profound disability, 
with a score of 14. Such an analysis constitutes more support for the contention 
that FASD is a substantial disability comparable to Mild ID, in contrast to ADHD, 
which is a disorder with a much lower level of severity. 

10.9 Risky Outcomes as Severity Indicators 

A third way to view disability severity is in terms of outcomes, specifically the level 
of supports needed to enable an individual to function adequately and safely. Persons 
with FASD often are unable to improve adaptive functioning over time and fre
quently cannot live independently in society as adults (Burd & Kerbeshian, 2013). 
This situation is because adaptive development in FASD becomes increasingly 
delayed as age-related societal expectations increase, resulting in adaptive behavior 
that diminishes over time compared to age peers (Kambeitz, Klug, Greenmyer, 
Popova, & Burd, 2019). 

This outcome-oriented way of looking at the matter actually is very close to the 
original meaning of disability in the vocational rehabilitation field, where DD 
referred to people who usually were unable to work without temporary supports or 
training. As a variation on the supports theme, we are conceptualizing outcomes in 
terms of risks that supports are intended to prevent or ameliorate. This is a some
what contrarian exercise, as during the current zeitgeist, it generally is considered a 
sign of poor values to even mention the possibility of failure or deficiencies when 
discussing people with disabilities. 

The outcome risk model in Fig. 10.2 is divided into four types of risk: Physical, 
Daily Living, Social, and Duty. These categories are further subdivided into two 

Outcome Risk Model 

Fig. 10.2 Outcome risk model. (Source: chapter authors) 
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domains each, for a total of eight risk domains: Physical risk is divided into risk of 
injury and risk of illness or starving; Daily Living risk is divided into risk of penury 
and risk of damage; Social risk is divided into risk of isolation and risk of exploita
tion; and Duty risk is divided into risk of school failure and risk of work failure. 
These constructs are now described briefly: 

Risk of Injury. People with cognitive disabilities tend to show poor judgment 
when addressing social and practical challenges. Lack of practical skill can put one 
at risk of injury and is one of the reasons why supported living arrangements may 
be indicated. 

Risk of Illness or Starving. Securing food, cooking, and eating adequately also 
can be a challenge. The same is true for things like taking prescribed medications 
appropriately or getting treated for illness when necessary. 

Risk of Penury. Because of inability to secure or keep a job, people with cogni
tive disabilities often have no financial support and are in need of financial assistance. 

Risk of Damage. Living autonomously exposes one to many situations that could 
take a destructive turn, such as starting a fire when using a microwave oven incor
rectly, leaving water running in a bathtub, and failing to close the front door. 

Risk of Isolation. Making or keeping friends is difficult for many people with 
cognitive disorders, which can result in isolation that requires social and recre
ational supports. 

Risk of Exploitation. Because of social isolation and impaired interpersonal 
skills, people with cognitive disorders are easily exploited by malign individuals 
who portray friendliness in order to manipulate them sexually, financially, or 
criminally. 

Risk of School Failure. People with cognitive disorders usually have sad histories 
of school failure. In fact, the purpose of special education is to make it possible for 
those who otherwise would fail academically to feel some sense of efficacy. 

Risk of Work Failure. Succeeding in work, even of a menial nature, requires some 
modicum of skill, along with attentional, social, and self-regulatory skills that often 
are missing in people with cognitive disorders. 

10.9.1 Calculating Severity of Three Conditions Using 
the Outcome Risk Model 

As we did previously with competence impairments in Table 10.2, we now depict 
the typical profile of outcome risks for FASD, ADHD, and ID, with this last cate
gory divided into Mild and Moderate-Severe subgroups. These profiles are depicted 
in Table 10.3: 

Overall, the risk outcome pattern in Table 10.3 is very similar to the competence 
impairment pattern in Table 10.2. Again, ADHD emerges as a mild severity disabil
ity, with very few areas of support needs, and with these mainly manifesting in 
academic contexts. FASD and Mild ID are, again, essentially tied, with many areas 
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Table 10.3 Outcome risk as a basis for severity of developmental disorders. (Source: chapter authors) 

Physical outcomes Daily living outcomes Social outcomes Duty outcomes 

Risk of Rick of illness Risk of Risk of Risk of Risk of Risk of 
Conditions injury or starving Penury damage isolation exploitation school failure 

FASD 1 1 2 1 1 2 2 

ADHD 0 0 0 1 0 0 2 

ID (mild) 1 2 2 1 1 2 2 

ID 3 3 3 3 3 3 3 
(moderate) 

Risk Outcome Ratings: Minor= O; Substantial= l; Major= 2; Extreme= 3 
Total Severity: 0-3 Non-disabled; 4-6 Mild disability; 7-13 Serious disability; 14-24 Pervasive disability 

Risk of Total 
work failure severity 

2 12 

1 4 

2 13 

3 24 
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of risk-minimizing support needs and with a total score in the Serious Disability 
category. Finally, Moderate-Severe ID is rated as having very pervasive support 
needs, with maximum scores in every outcome risk category. 

10.10 Assessing Individual Disability Severity 

Thus far, we have demonstrated that FASD is a much more severe disorder than 
ADHD and is well-deserving of being considered a developmental disability under 
the rubric "ID Equivalence." The reasons for this equivalency are that FASD is 
brain-based, manifests congenitally or in early childhood, is of lifelong duration, 
and in terms of its definitional elements, has an incompetence pattern and risk-based 
support needs that are essentially identical to those in Mild ID. The consequence of 
so many people with FASD not having their conditions diagnosed and then being 
misdiagnosed with ADHD is that they are prevented from qualifying as DD and 
becoming eligible for services and protections to which they are entitled. 

But we would be remiss if we stopped with just demonstrating the underappreci
ated severity of FASD. It also is important to note categorical classification is an 
inherently unreliable process (Aboraya, 2007) because it results in people being 
misdiagnosed, with incorrect labels following them throughout life. In terms of 
severity, this situation has the unfortunate consequence that people with high
severity needs are incorrectly assigned a lower severity label and mistakenly 
assumed to have few needs. With respect to a large number of people with FASD, 
this situation means double jeopardy: (a) people with a high-severity disorder (i.e., 
FASD) are given a lower severity label such as ADHD, and even in the minority of 
cases where FASD is correctly diagnosed, (b) they are handicapped by the incorrect 
belief (as in the Floyd v. Filson [2019] ruling or DD regulations in Illinois) that 
FASD is itself a low-severity condition. 

One solution to the above problem would be to do away with categorical classi
fication altogether, but we are not nai:ve enough to think this is likely to happen in 
our lifetimes. An alternative would be to develop a method for assigning all labeled 
individuals to a disability severity category, analogous to the "specifiers" used in 
DSM-5. Then, one could make decisions about eligibility for DD bureaucratic pur
poses based upon a person's severity specifier rather than label, assuming certain 
basic requirements ( e.g., developmental and brain-based) were met. The main chal
lenge in devising such a system is to avoid falling into the conventional trap of rely
ing on full-scale IQ or some other arbitrary indictor of a single dimension of 
impairment, one that does not translate adequately to the broad-based concept of 
disability. 

It is our opinion that the basis for an individualized developmental disability 
specifier index might be obtained by summing the eight incompetence ("input") 
variables in Table 10.2 with the eight outcome risk ("outcome") variables in 
Table 10.3. The utility of this proposed framework is demonstrated in Table 10.4. 
The y-axis contains 16 factors, the first eight of which are incompetence inputs, and 
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Table 10.4 Individual severity ratings for six young adults. (Source: chapter authors) 

Individual John Amy Stan June Alan Mary 
Characteristics (FASD 1) (FASD 2) (ID 1) (ID 2) (ADHD 1) (ADHD 2) 

Input Sensation 0 0 0 0 0 0 
factors Motoricity 0 0 0 1 0 0 

Temperament 1 1 1 3 3 3 

Character 0 1 1 1 0 1 

Social intelligence 2 2 2 3 0 2 

Practical 1 1 1 3 1 1 
intelligence 

Conceptual 2 2 2 3 1 2 
intelligence 

Language 0 0 0 2 0 0 

Outcome Risk of injury 1 1 1 3 1 1 
factors Risk of illness or 1 1 1 3 0 1 

starving 

Risk of penury 1 1 2 3 0 1 

Risk of damage 2 2 2 3 0 1 

Risk of isolation 1 1 1 3 0 1 

Risk of 2 2 2 3 0 1 
exploitation 

Risk of school 2 2 2 3 2 3 
failure 

Risk of work 2 2 2 3 1 2 
failure 

Total severity 18 19 20 40 9 20 

Impairment Ratings: Minor= O; Substantial= 1; Major= 2; Extreme= 3 

the next eight are risk outcomes. On the x-axis are six individuals who are rated on 
this proposed instrument, with four impairment ratings for each variable: 0 = no 
impairment, 1 = low impairment, 2 = high impairment, and 3 = very high impair
ment. Thus, individual scores can vary from O (score of O on all 16 variables) to 48 
(score of 3 on the 16 variables). Two people each in the example have been given 
the labels, FASD, ID, or ADHD. First names are listed, with diagnosis placed in 
parentheses along with the number 1 or 2, indicating their order in the table. Their 
names are John (FASD 1), Amy (FASD 2), Stan (ID 1), June (ID 2), Alan (ADHD 
1), and Mary (ADHD 2). All of these individuals are young adults between ages 21 
and 28. Each person's scores on the 16 variables, as well as the sum (disability 
severity) index obtained by summing across the 16 variables, are shown in 
Table 10.4. 

At this point, we do not have an empirically derived basis for categorizing the 
disability severity numbers but have done so intuitively, using the ranges we pro
posed in Table 10.2 and then summing across them. Scores between 6 and 13 are in 
the "Mild Disability" category, scores between 14 and 30 are in the "Serious 
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Disability" category, and scores between 31 and 48 are in the "Pervasive Disability" 
category. Scores for all six rated individuals are depicted in Fig. 10.3. 

Scores (18 and 19) for the two people with FASD (John and Amy) are compa
rable to the score (20) for Stan (ID 1), suggesting the three of them have "Serious 
Disability." The score (40) for June (ID 2) is extremely high, in the range of 
"Pervasive Disability," and shows ratings of 3 nearly across the board. June's score 
indicates Moderate-Severe ID in contrast to the score Stan (ID 1) received. Thus, 
the severity of Stan's ID, while substantial, is in line with the less pervasive nature 
of Mild ID. The severity score (9) for Alan (ADHD 1) is quite low and labeled 
"Mild Disability." Alan's score is consistent with most people with ADHD and very 
much in line with the demonstrations in Tables 10.1, 10.2, and 10.3, indicating the 
low-severity nature of ADHD. 

Thus far, results for the individuals in Table 10.4 are very much in line with what 
one might expect from the earlier findings we have noted, specifically the equiva
lency of FASD with Mild ID and the much lower severity findings for 
ADHD. However, the sixth person in our example, Mary (ADHD 2), illustrates why 
automatically equating individual disability severity with the severity of the label is 
a mistake that could result in an unfair eligibility decision. Mary's score (20) is very 
much in line with those of the three individuals who have Serious Disability stem
ming from FASD and Mild ID but substantially different from the low-severity 
score (9) obtained by Alan (ADHD 1). This situation reflects the bifurcated nature 
of ADHD, with basically two subgroups: one with low severity and one with high 
severity. A viable hypothesis concerning Mary's high-severity score is the likeli
hood she has undiagnosed FASD. 
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Fig. 10.3 Individual severity total scores chart. (Source: chapter authors) 
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10.11 Conclusion 

In this chapter, we have explored the construct of disability severity and argued, as 
have many others, that FASD is a lifelong, globally impactful, developmental disor
der deserving of the rubric "ID Equivalence." The functional real-world implica
tions of FASD are in stark contrast to ADHD, which is a more narrowly focused 
form of impairment that typically becomes less problematic after the school years 
and does not qualify as an ID-Equivalence disorder. Using the competence and out
come criteria we have described to evaluate and compare the relative severity of the 
two disorders, it is possible to apply such a system to individuals as well as catego
ries. When one does this individualized assessment, some AD HD-labeled individu
als-perhaps because they have undiagnosed FASO-manifest disabilities that are 
more in line with an ID-Equivalence disorder. Given this, and the fact FASD typi
cally goes undiagnosed, it seems prudent and just to develop and apply an individ
ual severity metric-not only for persons applying for disability benefits but also for 
those facing criminal charges as part of a mitigation assessment. 

While a primary focus of this chapter, and of this book, is on criminal adjudica
tion, the widespread myth that FASD is a low-severity disorder on par with ADHD 
rears its misleading head in the human services realm as well. As an example, con
sider the following statement in the manual used by the state DD agency, Illinois 
Department of Human Services (IDHS) (2019) to determine whether an individual 
"has mental retardation or a related condition ... and whether he or she requires 
active treatment." Section 500.20 of that document states, "most diagnosable syn
dromes, such as Fetal Alcohol Syndrome, are not related conditions." The document 
does not specifically equate FASD with ADHD, but it is likely such a view played a 
role in this inaccurate statement. The practical effect of such language is to make it 
almost impossible for someone with FASD to become eligible for developmental 
services unless they also qualify as having ID. In so doing, provisions such as this 
support the continued hegemony of "King IQ" (Castles, 2007) as the reason why 
people with FASD fail to qualify as ID when they have IQ scores a few points above 
the ID cut-score of 70-75 but adaptive functioning well within the ID range. This 
situation defeats the entire purpose of a "related condition" option in DD regula
tions, given there are few disorders more related to ID (both in causing that disorder 
and resembling it functionally) than FASD. 

Without legislative changes and grass roots advocacy, other jurisdictions around 
the United States may follow the lead of the Ninth Circuit in Floyd and Illinois 
Department of Human Services (IDHS) (2019) by continuing to conflate ADHD 
with FASD. If this mistake continues to happen, many people will not receive the 
educational and developmental services or legal protections to which they are enti
tled. Further work in defining and measuring disability severity may be a key to 
ensuring everyone with a developmental disorder, regardless of assigned (or mis
assigned) diagnostic label, will have their conditions accurately recognized and 
appropriately treated. 
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FASO and the Concept of "Intellectual 
Disability Equivalence" 

Stephen Greenspan, Natalie Novick Brown and William Edwards 

Introduction 

The term "Intellectual Disability (ID) equivalence" refers to accommodations that 
are made by legal and other governmental entities when they provide services, 
supports or protective arrangements to people who-because of brain impair
ment-function as if they have ID but fail to qualify for the ID label which is 
needed for access to many programs because their IQ scores are a few points too 
high. Fetal Alcohol Spectrum Disorder (FASD) is a logical candidate for such 
an accommodation as (a) it (like ID) involves brain impairment, (b) people with 
FASD have adaptive deficits and support needs that are identical to those with ID, 
and (c) while many people with FASD do qualify as having ID, the majority do 
not, because full-scale IQ scores are typically too high. 

ID-equivalence accommodations are an attempt to free the human services field 
from the straight-jacket that has been imposed by over-reliance on full-scale IQ 
ceiling scores, which functioned as a gate-keeper and barrier for developmental 
services eligibility. In this chapter, using specific examples, we review some of the 
forms that these ID-equivalence accommodations have taken, point out problems 
with those forms, and suggest improvements for implementing this concept. First, 
we provide a brief historical overview of the role of intelligence in intellectual dis
ability and the growing belief that an IQ score provides an inadequate basis for 
determining whether someone may or may not have that disorder. 
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Limitations of IQ and IQ Cut-Offs 

Intellectual Disability, under various names and most of them now offensive, has 
been around for centuries, as seen in references to it in Egyptian, Greek, Roman 
and other ancient documents (Scheerenberger 1983). Until the advent of intelli
gence testing in the early twentieth century, individuals with ID were identified by 
how they functioned in the everyday world or what has come to be termed "adap
tive behavior". Specifically, people with ID were differentiated from the general 
population by the perception that they lacked ability to survive on their own. With 
the invention of the IQ statistic, diagnostic emphasis shifted from everyday func
tioning as seen by others in one's environment to "intelligence" as measured on a 
one or two hour test of mainly academic problems, administered by a psychologist 
who typically did not know the child or adult being tested. 

The original Binet-Simon scale, on which most subsequent tests were modeled, 
took progressively more advanced items from the educational curricula. Thus, 
as was argued by Anastasi (1983), there was essentially no difference between a 
measure of aptitude (IQ) and a measure of academic achievement, as seen in the 
extremely high correlations among the two types of instruments and extremely 
good predictive validity between IQ and academic performance. When there was 
divergence between aptitude and achievement scores, as in former but now largely 
abandoned operational definitions of "learning disabilities," these often reflected 
differences in test reliability as well as the fact that achievement profiles were typ
ically differentiated in most people, including those with brain impairments. The 
question thus becomes: "how appropriate is it to place central reliance on a meas
ure essentially of academic potential as a gateway to receiving developmental ser
vices, subsidies and entitlements?" The answer, it seems to us and many others, is 
"not much." 

The IQ metric became overwhelmingly popular in North America in the second 
quarter of the twentieth century, as it proved useful to eugenicists such as Lewis 
Terman (author of the Stanford-Binet, a translation and extension of the origi
nal French Binet-Simon) in promoting their racist political agenda (Blumenfeld 
2011). That agenda included shutting down immigration to the United States 
from Southern and Eastern Europe, placing individuals with below-average IQ in 
gender-segregated institutions before subjecting them to involuntary sterilization, 
and otherwise preventing those termed "morons" (many of whom today would 
likely not be considered to have ID) and "imbeciles" (people who today would 
be considered to have mild ID) from transmitting their "diseased germ plasma." 
The implementation of that agenda depended on being able to persuade legislators 
and the public through quasi-scientific or outright fraudulent studies such as Henry 
Goddard's (1912) book on the "Kallikak" family, that low-IQ people posed a 
threat to society and to the continued superiority of the "white race." Much evi
dence that Goddard faked his Kallikak data can be found in Smith (1985). 

The basic idea being promoted at the time was that IQ represented a precise 
snapshot of the brain that was concrete, immutable, inherited, and incorporative 
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of all that we view as "intelligence." Now of course we understand that there are 
discrete cognitive capacities such as "social intelligence" that are not well cap
tured by an IQ score. We also recognize that some cognitive measures such as 
"executive functioning" are better indices of intelligence than IQ, and that cogni
tive profiles across batteries of IQ and other tests are more useful than a single 
index score (McGrew and Flanagan 1998). It is also accepted that there are envi
ronmental as well as other biological (e.g., brain injury) contributors to poor intel
lectual functioning (Ceci and Williams 1997), and that instruments which purport 
to measure IQ are not equally reliable or valid and are affected by well-known 
psychometric variables, such as experience with prior tests, obsolescence of test 
norms, problems with test construction and statistics, and normal variation in per
formance that is random or due to examiner incompetence or bias (Greenspan and 
Olley 2015). 

The idea of using IQ ceilings to demarcate a dividing line between impair
ment and "normality" came to the fore a little over half a century ago when the 
American Association on Mental Deficiency (later, the American Association 
on Mental Retardation and today, the American Association on Intellectual and 
Developmental Disability) published a diagnostic manual. In this manual, they 
established a three-prong definition of mental deficiency (later, "mental retarda
tion" and today "intellectual disability") as a condition in which the first prong, 
intellectual impairment, was reflected in an IQ score that fell at least one standard 
deviation (SD) below the population mean (a standard score equal to or less than 
85, or the 17th percentile of the population distribution). The conventional belief, 
not particularly based on research, was that the incidence of ID was 3 % of the 
population. Therefore, a standard that took in the bottom 17 % of the population 
was obviously too high as it created many "false positives" of individuals labeled 
ID who should not have been. This problem was exacerbated by a failure for over 
a decade to use the second diagnostic prong of adaptive behavior, the intended 
purpose of which was to bring the actual incidence down to 3 %. To correct for 
this problem, the criterion for prong two was changed three decades ago from 
one standard deviation (IQ = 85, 17th percentile) below the mean to two stand
ard deviations (IQ= 70, 2nd percentile) below the mean (Greenspan and Switzky 
2006). However, the minus 2 SD standard was just as arbitrary as the minus 1 SD 
standard had been two decades earlier. No apparent rationale was provided for 
using the minus 2 SD cut-score other than the superficial elegance of using the sta
tistical convention of standard deviation units. Just as the earlier use of the minus 
1 SD criterion was too easy a hurdle to clear, this new reliance on a minus 2 SD 
criterion was too difficult a hurdle, with the result being an excessive number of 
"false negatives" of people who deserved ID eligibility but were wrongly denied 
it. Most of the definitional reforms essayed over the past several decades were 
motivated by an attempt to rectify the problem of false negatives caused by setting 
the qualifying IQ score too low. 

To date, four solutions have been proposed to overcome the problem of false 
negatives. The first attempted fix in the 1980s (Grossman 1983) involved encour
aging diagnostic evaluators and agencies to take into account the confidence 
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interval of the IQ test (5 points at the 95th percent of confidence) when making 
ID diagnostic determinations. When this admonition was largely ignored, the sec
ond attempted fix, enacted in the 1990s (Luckasson et al. (1992), was to take the 
suggested five-point confidence interval and make it the new ceiling standard, 
later modified (Lucksson et al. 2002) as the IQ range "70-75 ." More recently, this 
second fix has involved using 75 as the cutoff point (Schalock et al. 2002), which 
is also what DSM-5 adopted. Part of this fix was to insert the word "approxi
mately" before the number 70 or, more typically, the term "approximately minus 
two standard deviations below the mean," with "approximately" meaning that one 
should take into account the unreliability or standard error of the IQ statistic. When 
changing the ceiling was typically ignored, a third fix was to encourage clinicians 
to change the number itself by correcting for norm obsolescence, a phenomenon 
known as the "Flynn effect" (Gresham and Reschly 2011). The Flynn correction 
process involves subtracting 0.3 IQ points per year of elapsed time between the 
date of norming and date of test administration to correct for the fact that norms 
are toughened by 3 years per decade of norm obsolescence to adjust for changes 
in population performance in the interim. This practice has become commonplace 
when determining eligibility exemptions in the US under the Atkins v Virginia 
standard but has not typically been used for school, residential or other less cata
strophic purposes. The fourth fix is the one with the most promise for eventually 
solving the false negative problem and the most relevant for the ID-equivalence 
issue. It involves approaching the first diagnostic prong of "intellectual functioning" 
as a broad construct that is tapped by various cognitive measures of which IQ is but 
one data point. This is the position underlying the ID section in DSM-5 (American 
Psychiatric Association 2013), which actually states that neuropsychological tests, 
particularly of "executive functioning," are typically more useful diagnostically 
than an IQ score. This provision reflects a step away from the "disability" (arbitrary, 
numbers-based) view of ID to one that views the condition as a brain-based "dis
order" determined clinically rather than psychometrically. In such a conceptualiza
tion, the key is to look at the individual as a whole person and not just through the 
narrow lens of a single numeric score. This position will be explored more fully in 
the concluding section of this paper, but first we will look at how various govern
ment entities have put in place ID-Equivalence provisions intended to get around 
our slavish and inappropriate reliance on arbitrarily-instituted full-scale IQ ceilings. 

Forms of ID-Equivalency Accommodation 

Various attempts have been made over the years to address the inequitable obsta
cles to ID service eligibility posed by the continuing rigid reliance on full-scale 
IQ cutoffs. People with FASD are among those most victimized by the current 
practice and therefore stand the most to gain from efforts to develop more flexible 
frameworks. In the following pages, we describe some of these ID-Equivalency 
approaches, and point out both their strengths and limitations. 
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Building Policy Around an Individual-Driven Lawsuit 

Neal Fahlman is a young man in British Columbia, Canada, of First-Nations 
ethnicity who was adopted at age five weeks. As a child he had three diagnoses: 
FASD, ID and what today would be termed ASD (Autism Spectrum Disorder), 
in addition to ADHD (a common co-morbid problem for people with FASD). 
As a child and pre-adolescent, Neal qualified for developmental disability (DD) 
services as his full-scale IQ was below the minus two standard deviation thresh
old used in BC by Community Living British Columbia (CLBC, a Crown 
Corporation) to determine eligibility for residential DD services. He also met the 
other two criteria for a diagnosis of ID: onset in the developmental (pre-age-18) 
period and significant deficits in adaptive functioning. Starting at age 15, Neal was 
funded by CLBC for living in foster homes and eventually in his own small home 
due to behavior outbursts, with one-on-one daily supports but with continued 
involvement by his adoptive parents. The program was costly ($77,000 per year) 
but less expensive than institutional alternatives (such as prison), given Neal's very 
poor judgment and impulse control problems (e.g., lashing out at others). 

When Neal reached age 19, his eligibility for CLBC services needed to be re
established. However, his newly-obtained IQ score of 79 was now a few points 
above the approximately minus two standard deviations level, which was cited as 
the basis for denial of services even though his adaptive behavior scores were still 
in the moderate (minus three standard deviations) range. In many other states or 
provinces, once someone is in the system and begins receiving services, eligibil
ity remains intact, regardless of any change in IQ. Neal's family sued CLBC and 
a panel of judges ruled that the use of a specific IQ cut-off to determine continued 
eligibility, which had never been discussed in the agency's authorizing legislative 
history, was arbitrary and unfair. The agency was ordered to continue serving him 
and to devise a more equitable, and less IQ-driven, formula for making eligibility 
determinations for other applicants. 

After considering a framework with broader applicability, the BC Ministry of 
Community Living Services (the government agency over CLBC) came up with 
a formula that appears to have been very narrowly tailored to people exactly like 
Neal Fahlman. Essentially, they established two pathways to residential services: 
(a) the traditional one, for people who qualified for a diagnosis of ID, which 
required an IQ below 70 along with adaptive deficits and onset in childhood; or 
(b) an alternative pathway, only available to people who-like Neal-had ASD or 
FASD. In addition to having onset in the developmental period, successful appli
cants needed to have deficits in adaptive and intellectual functioning, but IQ scores 
could be above the traditional 70-75 ceiling. However, to ensure that applicants 
were sufficiently deserving of services, prong two (adaptive functioning) required 
a score that fell at least three standard deviations below the population mean on a 
standardized rating measure. This happened to be the precise profile characterizing 
Neal Fahlman. 
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There are three problems with the ID-Equivalence solution in British Columbia 
that was devised in response to the Neal Fahlman lawsuit. The first problem was 
that the BC "fix" continued to be based on artificial and arbitrary numeric criteria, 
i.e., the numbers were adjusted to make the judges in the Fahlman case happy. The 
underlying issue raised by the court-namely the need to look at the whole indi
vidual-was not really addressed at all. 

A second problem with the BC solution was that adaptive deficiency was 
defined as minus three standard deviation units, which was far too stringent a 
requirement as it included only a fraction of the first percentile of the population. 
This was also grossly inconsistent with the usual prong two criterion, which at 
minus two standard deviation units (at or below the second percentile) was more 
in line with the population for whom ID-equivalence relief was being sought. Our 
guess, which has been confirmed by conversations with experts and applicants in 
BC, is that adaptive behavior informants such as parents and even evaluators such 
as psychologists are then motivated or perhaps forced under the BC solution to 
exaggerate the severity of an applicant's deficits. There is obviously something 
wrong with such a state of affairs, as it is inequitable to reward those savvy or dis
honest enough to exaggerate, while punishing those too unsophisticated or honest 
to do so. 

The third problem with the BC solution is that the ID-equivalency pathway was 
made available only to people with one of the two disorders-ASD and FASD
which applied specifically to Mr. Fahlman. What about people with the dozens if 
not hundreds of other brain-based developmental syndromes who have the same 
problem of significant adaptive needs but whose IQs straddled the minus two 
standard deviation demarcation line? For example, do individuals with Prader
Willi syndrome or Dandy-Walker malformation, where there is an ID-equivalent 
need for services but where IQs sometimes fall above 70, have to file their own 
lawsuits when they are denied services? A more equitable solution would have 
been to use general language, such as "persons with brain-based neurodevelop
mental disorders" rather than "persons with autism or FASD." Consideration of 
equity applies here as well, as it is unfair to give relief to very politically influen
tial advocacy groups (such as parents of autistic children) and deny it to equally 
deserving clients (such as individuals with, say, Dandy-Walker syndrome, where 
IQs also fall on both sides of the 70-75 barrier) whose disorders are less known 
and thus lack comparable visibility or influence. 

Building ID-Equivalency Around Prader-Willi Syndrome 

Just as FASD is granted ID-Equivalency in British Columbia (as long as the minus 
three standard deviation criterion on prong two is met or faked), other specific syn
dromes have been specified in various jurisdictions for ID-Equivalency. A differ
ence is that for these disorders, eligibility is sometimes met automatically if the 
syndrome diagnosis is established without any, let alone a more severe, adaptive 
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behavior deficit finding. Perhaps the most prevalent of these exemption examples 
includes Prader-Willi syndrome (PWS), a rare (1: 10,000 to 1:25,000 live births) 
developmental disorder caused by a deletion or partial expression of several genes 
on chromosome 15. Among the symptoms of PWS are cognitive deficits typically, 
but not always, involving IQ below minus two standard deviations, significant 
adaptive deficits, and a compulsive need to eat constantly often resulting in morbid 
obesity. 

A statute in Connecticut gives automatic ID-Equivalency status exclusively to 
applicants for ID services who have PWS, regardless of IQ. According to a 2006 
website description of the Connecticut Department of Mental Retardation (since 
renamed the Department of Developmental Services): "An application for eligibil
ity determination may be made by ... any person who is a resident of Connecticut 
at the time application is made, or by someone on the person's behalf, and who 
is, appears to be, or believes him/herself to be a person with mental retardation, 
as defined in Connecticut General Statutes 1-1 g or Prader-Willi Syndrome ... " 
Later, the eligibility criteria are spelled out thusly: " ... The process by which the 
Department examines information relative to an applicant for Department to deter
mine if the applicant meets the statutory criteria for mental retardation or Prader
Willi Syndrome," and PWS is described as "a neurobehavioral genetic disorder 
that has been diagnosed by a physician utilizing medically appropriate criteria." 
Such a diagnosis, which until the 1990s was based mainly on clinical criteria (e.g., 
hypotonia, hypogonadism, inability to achieve food satiation), is now derived from 
extremely reliable DNA-based genetic testing methods. 

The relevant aspect of the Connecticut exemption is that applicants with PWS 
do not have to meet any other criteria for eligibility such as level of adaptive behav
ior impairment. Apparently it is just assumed that an individual with PWS, a spec
trum disorder with varying levels of severity, has significant enough service needs 
to merit DD services whether or not his/her IQ score falls below 70-75. Several 
other states also list PWS in their eligibility criteria but embed it within a slightly 
broader list of neurodevelopmental disorders and also specify that an individual still 
has to meet prong two, the adaptive functioning deficits. An example is Wisconsin, 
which specifies that developmental services are for people who have " ... a dis
ability attributable to brain injury, cerebral palsy, epilepsy, autism, Prader-Willi 
syndrome, intellectual disability, or another neurological condition closely related 
to an intellectual disability or requiring treatment similar to that required for indi
viduals with an intellectual disability, which has continued or can be expected to 
continue indefinitely and constitutes a substantial handicap to the afflicted individ
ual .... " Similarly, Massachusetts affords ID-Equivalence status to people with " ... 
cerebral palsy, epilepsy, autism, Prader-Willi or other condition other than mental 
illness or an emotional disturbance; closely related to mental retardation because 
the condition results in impairment of general intellectual functional or adaptive 
behavior similar to those with mental retardation; manifests before 22 years of age; 
[is] likely to continue indefinitely; [and] results in substantial limitations in three or 
more of major life activities: self-care, understanding and use of language, learning, 
mobility, self-direction, [and] capacity for independent living." 
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PWS is not the only chromosome abnormality syndrome given special 
ID-Equivalency status, but it is the most widely-noted. In Manitoba, special men
tion is given to Patau syndrome (a trisomy on chromosome 13) and Edward syn
drome (a trisomy on chromosome 18). An advantage of the Manitoba legislation 
is that it is worded as "chromosome disorders like [emphasis added] Patau syn
drome and Edward syndrome," so that the conditions are illustrative of a broader 
class of disorders. In contrast, Connecticut mentions only PWS. Patau syndrome 
has about the same incidence as PWS, while among the chromosomal disorders, 
Edward syndrome is more prevalent (1:6,000 live births), second only to Down 
syndrome (1: 1,000 live births). Although one of the most common biological 
causes of ID, Down syndrome (DS) is not mentioned in ID-Equivalence statutes
except in Arkansas-perhaps because there is rarely any straddling of the 70-75 
divide and therefore virtually all people with DS have no problem qualifying for 
ID services. Yet, we have found specific mention of Patau or Edward syndromes 
as ID-Equivalency triggers only in Manitoba, while PWS is mentioned in many 
places. The likely explanation for this discrepancy is that PWS parent support and 
advocacy groups are found virtually everywhere, while the "International Trisomy 
18/13 Alliance" is much less visible. However, it does have an active presence 
in Western Canada, which may explain why it is mentioned in the Manitoba 
legislation. 

According to a PWS researcher with first-hand knowledge (Dykens 1996), the 
legislation that established automatic ID-Equivalence for applicants with PWS in 
Connecticut occurred as a result of successful legislative lobbying of the state leg
islature by PWS parents and advocates. Not long after this legislation was enacted, 
a request was made for similar special treatment (i.e., ID-Equivalence) by parents 
of children with autism which is also a spectrum disorder straddling both sides of 
the 70-75 IQ divide but with virtually all diagnosed individuals exhibiting severe 
adaptive deficits and service needs. However, this request was turned down for 
three related reasons: (a) autism is diagnosed clinically without absolute certainty 
of a biological (DNA) test as in PWS; (b) the diagnosis of autism is made too 
freely (which reportedly is why DSM-5 eliminated Asperger disorder) and con
sequently includes many individuals unlikely to ever need disability services; and 
(c) even if an autism diagnosis was reliable and valid, the numbers of affected 
individuals would be enormous (perhaps as high as 1 % ) in comparison to PWS; 
thus granting automatic ID-Equivalency to all autistic individuals would likely 
have severe fiscal consequences for any state or provincial human services budget. 
Unfortunately, ID definitions and diagnoses are in part driven by political and eco
nomic considerations, much as we might wish that were not the case. 

By implication, therefore, the political initiative of PWS advocates on behalf of 
automatic ID-Equivalency status was more likely to be successful because diagnosis 
of PWS was highly reliable, virtually all affected individuals needed and deserved 
DD services, and-last but not least-the prevalence rate for PWS was low enough 
that such a scheme was financially viable. Still, one could make the same inequity 
argument against singling out PWS in Connecticut as we made against singling 
out FASD (and Neal Fahlman's other diagnosis, autism) in British Columbia. 
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Moreover, the case against PWS could be made even more strongly, as the 
lawsuit-driven solution in BC still required significant evidence of adaptive defi
cits. In fact, this was so excessive as to almost ensure fraud, while such (or any) 
evidence of adaptive deficits was not a requirement in Connecticut for PWS 
eligibility. Looking at this history and convoluted bases for "fixes" to the eligibility 
criteria, it seems questionable to us that a single genetic disorder is singled out for 
special ID-Equivalency treatment when there are so many other syndromes (Patau 
and Edward, to name but two) that are equally deserving. It is clear then that the 
broader problem goes beyond the naming of a specific ID-qualifying disorder and 
involves the somewhat outdated emphasis on underlying specific medical categori
zation itself. 

Developmental Disabilities Solution 

A major way in which government entities increase the population eligible for 
ID services beyond those with IQ scores at or below 70-75 is to use the broader 
term "Developmental Disabilities" (Administration for Community Living 2013; 
Disability Law Center, undated; National Council on Disability 2012; Zaharia and 
Moseley 2008). This term owes its origins to pioneering Kennedy-era legislation in 
the United States which authorized various government-funded disability-related 
human rights, research, training and facility-building initiatives (Gettings 2011). 
The term is now widely used in many state and provincial eligibility statutes. The 
original legislation-the "Mental Retardation Facilities and Community Mental 
Health Centers Construction Act of 1963"-defined the population addressed by 
these programs as people with "mental retardation." Seven years later, the law
renamed the "Developmental Disabilities Services and Facilities Construction 
Amendments of 1970"- was revised, with the term "Developmental Disabilities" 
(DD) substituted for "mental retardation." However, DD was still defined categori
cally as in this expanded list: "mental retardation, epilepsy, cerebral palsy, and 
other neurological conditions originating before the age of 18." In 1975, the legis
lation was revised again, and DD was again defined categorically to include mental 
retardation plus these conditions "closely related to mental retardation": cerebral 
palsy, epilepsy, autism and dyslexia, again with a pre-18 age of onset, which were 
expected to continue indefinitely and that constitute a substantial handicap." The 
term "other neurological conditions" was dropped for some reason. In our opinion 
that was a mistake as such a loophole along with qualifying language such as "pro
ducing service needs similar to those needed by people with ID", has since been 
added in many places to keep IQ-Equivalency from being unfairly limited to peo
ple in only a few, and somewhat arbitrarily chosen, diagnostic categories. 

A major revision in 1978, termed the "Developmentally Disabled Assistance 
and Bill of Rights Act," raised the age-of-onset from 18 to 22 and switched from a 
categorical to functional definition of DD as a "severe, chronic disability ... attrib
utable to a physical or mental impairment ... likely to continue indefinitely" that 
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resulted in "substantial functional limitations in three or more areas of major life 
activity." A final revision in 2000 [note: the unusual reversal of typical order of 
Roman numerals is reported here as it actually was in the statute] defined DD as 
"a severe, chronic disability of an individual that (i) is attributable to a mental or 
physical impairment or combination of mental and physical impairments; (ii) is 
manifested before the individual attains age 22; (iii) is likely to continue indefi
nitely; (iv) results in substantial functional limitations in 3 or more of the follow
ing seven areas of major life activity: (I) Self-care, (II) Receptive and expressive 
language, (III) Learning, (IV) Mobility, (V) Self-direction, (VI) Capacity for inde
pendent living, (VII) Economic self-sufficiency; and (v) reflects the individual's 
need for a combination and sequence of special, interdisciplinary, or generic ser
vices, individualized supports, or other forms of assistance that are of lifelong or 
extended duration and are individually planned and coordinated." The 2000 law 
also clarified the application of the DD definition for children from birth through 
age nine, by stating that a child could still be considered to have DD without meet
ing all of the above criteria if "the individual, without services and supports, has a 
high probability of meeting these criteria later in life." 

The intent of this functional and arbitrary formulation appears to have been 
an attempt to capture the adaptive limitation profiles of individuals who func
tioned as if they had ID in spite of having IQs that fell above the 70-75 IQ ceil
ing. However, at least two of the skills, language and mobility, were not specific 
to ID. Likewise, one also could argue that self-direction was not specific to 
ID-equivalency. It is not clear where this list came from as there is no science to 
support it. Certainly, a limitation in this list is that none of the items address defi
cits in social functioning, which many people (and virtually all family members) 
consider to be at the top of any list of reasons why people with ID need protec
tions and supports. 

Another curious aspect of this formulation is that it was never intended to be a 
diagnostic framework; rather, it was intended to clarify the scope and focus of var
ious federally-funded programs (Developmental Disabilities Councils, Offices of 
Protection and Advocacy, University Affiliated training centers) and related facili
ties. Yet, it morphed over time into something approaching a diagnostic framework 
in spite of the questionable and slap-dash nature of the list of seven life functions. 
Today, there are many jurisdictions in both Canada and the United States that use 
the Developmental Disabilities construct, and several that use the 3-out-of-7 life 
skills areas specified in the 2000 legislation described above. One place that men
tions FASD as an IQ-equivalent condition example is Minnesota, whose statute 
252.27 (2012) notes several "related conditions," defined as: "a condition that is 
found to be closely related to a developmental disability, including but not limited 
to, cerebral palsy, epilepsy, autism, fetal alcohol spectrum disorder, and Prader
Willi syndrome." Like most statutes, the one in Minnesota excludes mental illness, 
but states that autism (at one time thought to be a form of childhood schizophrenia 
but now listed as a neurodevelopmental disorder) is not considered a mental illness 
and thus is not excluded. 
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An obvious advantage of using terms like "such as" or "not limited to" is that 
ID-Equivalence is then not limited to the few disorders listed but can be much 
more expansive. Minnesota is one of a very small list of jurisdictions where FAS is 
specifically included in an expanded disorder list. However, Minnesota's eligibility 
document then goes on to state that even if one has a qualifying medical underly
ing disorder, the condition must still cause "substantial functional limitations," as 
established by deficits in three out of the seven adaptive life activities. 

The "Similar Services" Solution 

As noted in the previous section, a number of jurisdictions have a mixed categori
cal/functional approach to ID-Exemption, but these generally lack an explicit 
statement that ID is the core construct upon which they are basing the expanded 
category list as well as the functional life skills impairment list. Such a statement 
would be a useful addition, as it would indicate the real purpose of an expanded 
list, which is to enable agencies to do the right thing, namely grant DD services 
and protections to people who clearly deserve them but are denied them solely 
because their full-scale IQ is above the arbitrary 70-75 full-scale IQ ceiling. Such 
a statement also would enable eligibility determiners to avoid being limited to the 
disorders in an expanded list, as adding four or five such categories (e.g., autism, 
FASD, Prader-Willi, etc.) still fails to include dozens of other disorders involving 
full-scale IQ scores that straddle the 70-75 barrier known to cause or be strongly 
associated with ID and serious adaptive deficits. 

A good example of an ID service eligibility framework that went from an 
expanded categorical definition with a functional overlay to adding a similar-ser
vices component is California's vast regional center system. The regional centers 
are state-funded agencies that act as the gateway through which applicants for ID 
services in the state must pass (Disability Rights California 2012). The authoriz
ing legislation, the Lanterman Developmental Disabilities Act (AB 846), which is 
widely known as the Lanterman Act, was initially proposed in 1973 and passed 
in 1977. The Act significantly expanded upon the Lanterman Mental Retardation 
Services Act (AB 225), initially proposed in 1969. Although originally created 
to serve people with mental retardation, the regional centers were later mandated 
to serve persons with four conditions: mental retardation (today termed ID), cer
ebral palsy, epilepsy and autism. This list obviously was directly modeled after 
Kennedy-era federal Developmental Disability legislation. To be eligible for ser
vices under the Lanterman Act, a person had to have a "substantial disability." 
Thus, people with epilepsy, who are at risk for cognitive impairment but often 
have superior intelligence, would not be eligible automatically for ID services. 

In 1976, the Lanterman Act was amended to establish the right to treatment 
and habilitation services for persons with developmental disabilities. In 2003, the 
definition of "substantial disability" was amended to require the existence of sig
nificant functional limitations in "three or more ... areas of major life activity .... " 
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Previously, having a "substantial disability" only required the existence of a sig
nificant functional limitation in one area of major life activity. In these "major life 
activities" were self-care, receptive and expressive language, learning, mobility, 
self-direction, capacity for independent living and economic self-sufficiency. It is 
noteworthy that this is the same list (and 3-out-of-7 formula) previously developed 
in federal Kennedy-era legislation. As mentioned, that legislation was originally 
intended mainly to authorize programs (such as state DD councils), and the life 
skills list and formula were not necessarily intended to be a guide to diagnosis or 
service eligibility. However, practical application of the legislation has morphed 
into that in spite of the fact that the list and the numeric formula do not appear to 
have any convincing empirical or theoretical rationale. 

Further delimiting the scope of the regional centers, the Lanterman Act spe
cifically excluded "conditions that are considered solely a learning disorder, 
solely a psychiatric disorder or solely a physical disorder" (Cal. Code Regs., Tit. 
17, Sec. 54000[c][3]). This obviously could be a source of confusion, as people 
with ID often have psychiatric and motor problems. A major innovation in the 
Lanterman Act, which keeps it from being unworkable with its very outmoded and 
overly limited list of four disorders, is what has been referred to colloquially as 
California's "fifth category" (Disability Rights California 2012). The fifth category 
is made up of "conditions similar to mental retardation, or conditions that require 
treatment similar to the treatment required for individuals with mental retarda
tion." The "similar conditions" and "similar treatment" formulations make it pos
sible in theory for people with a wide range of brain-based conditions that produce 
adaptive needs similar to those found in people with ID to receive the services to 
which they are entitled. The legislation does not specifically refer to a too-high IQ 
as the reason for this Fifth Category loophole, but obviously that is its justification, 
as is the case with any ID-equivalency provision. 

In practice, attaining service eligibility for a too-high IQ applicant under the 
Fifth Category has proven to be anything but easy, as the application process often 
involves initial disapproval followed by one or more appeals and even a lawsuit 
before, in some cases, a successful resolution. Undoubtedly, the reason for this dif
ficulty reflects insufficient funding to serve a large and growing pool of applicants, 
but it also may reflect the insidious survival of an IQ-ceiling-driven mindset, in 
spite of legislation which seems to explicitly allow IQ ceilings to be ignored when 
appropriate. Two court cases have served to clarify the intent of the Fifth Category 
provision and force the regional centers to more fully live up to their obligation to 
serve people who fall within the purview of the Fifth Category: Mason v. Office 
of Administration Hearings (89 Cal.App.4th 1128, 2001), referred to as "Mason," 
and Samantha C. v. DDS (185 Cal.App.4th 1462, 2010), referred to as "Samantha 
C." 

The issue in Mason was whether having a "condition similar to mental retar
dation" meant one had to have an IQ in the same 70-75 IQ range as found in 
regular old-fashioned MR/ID. Of course, such an interpretation was a perversion 
of the ID-Equivalency purpose of the Fifth Category, but it was made possible 
because the Act failed to specifically mention IQ-ceiling waiver as a major reason 
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for the provision. This position is reflected in the following exchange involving 
Dr. Bob Chang, a psychologist employed by the plaintiff in the lawsuit, and the 
Inland (San Bernardino area) Regional Center (IRC). When Dr. Chang was asked 
in a hearing if a person could fall in the Fifth Category with an IQ score in the 
low-average range, he answered "No. Low-average intelligence is not a condition 
similar to mental retardation. It is statistically significantly different. Low-average 
general intelligence is very different than somebody who is mentally retarded." So 
much for the idea of ID-Equivalency as a way out of the straightjacket imposed by 
rigid adherence to IQ ceilings! 

The 2010 Mason case involved an appeal of a turn-down by IRC of ID services 
for a child who had a seizure disorder at birth and actually was institutionalized 
for a while in the now-shuttered Lanterman Developmental Center (earlier known 
as Pacific State Hospital). The IRC refused Mason for ID services because of an 
IQ score that was a little too high in spite of substantial adaptive deficits. In addi
tion to arguing that the Fifth Category did not apply to applicants like Mason with 
above-75 IQs, the IRC also argued that the Fifth Category was unconstitutionally 
vague. The court rejected the IRC's position, stating that the wording of the Fifth 
Category was sufficiently clear, and that it made no sense to use as a criterion for 
the Fifth Category the same exact criterion that was used to define ID. However, 
while a victory for Mason in providing a broader interpretation of the Fifth 
Category, the decision of the appellate court was a loss for him in that it did not 
insist that he qualified for ID services, even under an expanded approach to eligi
bility. The reason given by the court was that Mason had a diagnosis of Learning 
Disability (LD) and consequently could be educated in a regular classroom. Plus, 
there was no evidence that a child with LD, defined in part by having an IQ score 
above the ID range, needed services similar to those provided to children with ID. 
Thus, in spite of the intention that the Fifth Category would provide an alternative 
to IQ-based eligibility determination, the Mason decision illustrated just how per
vasive and persistent such views continued to be and how little weight was given 
to adaptive behavior scores in eligibility determination decisions. 

The 2011 Samantha C case represented a leap forward in interpretation of the 
Fifth Category, particularly in clarifying the meaning of the "similar treatment" 
clause. The better outcome for the plaintiff in this case likely reflected advances in 
ID services philosophy and understanding of cognitive disabilities in the interven
ing 9 years, but undoubtedly it also reflected differences in the impairment severity 
profiles of the two plaintiffs. The basic facts of the case were that Samantha was 
deprived of oxygen for 30 min during the birth process and experienced signifi
cant cognitive and adaptive problems as a result. The plaintiff in this case, Harbor 
(Long Beach area) Regional Center (HRC), argued that Samantha was not entitled 
to state ID services because she had been labeled LD and ADHD. The court sided 
with an expert who said that Samantha's problems were better attributed to sig
nificant anoxia (oxygen deprivation) at birth and that her need for services similar 
to those required by people who were labeled ID because of low-enough IQ made 
her clearly eligible under the Fifth Category. HRC was ordered by the court to pro
vide Samantha with appropriate ID services. 



642

254 S. Greenspan et al. 

As the focus of this book is on legal issues involving people with FASD, it is 
important to include a brief account of a recent case-with some similarities to 
Mason and particularly Samantha C-involving a service applicant with FASD. 
The case is not cited in any court ruling because it was successfully resolved 
through the application appeal process before court intervention had to be sought. 
Nonetheless, the case is somewhat known in the literature as a profile of the peti
tioner-whom we refer to as "Lisa"-was contained in an article on adaptive 
functioning and FASD, which two of the authors published in a special FASD 
issue of the Journal of Psychiatry and Law (Edwards and Greenspan 2011). The 
account that follows is basically an update to the earlier one. 

Lisa, the daughter of a woman who abused alcohol and lived in Los Angeles, 
was diagnosed with FASD as a young adult. She had two siblings who were diag
nosed with FASD during childhood. Lisa suffered very severe abuse from her 
father, who went to prison as a result. She and her brother, who became a regional 
center client, were discovered by police living unclothed in dog cages when 
she was age four. Lisa was placed in a series of foster and institutional settings, 
where she received a great many psychiatric diagnoses. Lisa had a temper, and 
as a young adult, she got into a dispute with a caregiver that led to her setting 
a small fire outside a group home from which she had been expelled. While in 
jail for 2 years following the arson incident, she attempted suicide (one of several 
attempts) and almost succeeded. When her sentence was completed, she was com
mitted to a secure psychiatric facility, where the state sought to have her perma
nently incarcerated. 

Due to the efforts of her new attorney, Lisa eventually received a diagnosis of 
FASD from a team of knowledgeable experts. Using this diagnosis, and based 
on the experts' opinions that with proper care Lisa would no longer be a threat 
to herself or others, the attorney was able to persuade a judge to release her from 
confinement if a suitable residential and case management plan could be devel
oped. An application was made to a regional center for ID services under the Fifth 
Category, but the application was turned down on the basis that Lisa's full-scale 
IQ (in the 90s) was too high and that her problems were mainly psychiatric and 
therefore not covered under the Lanterman Act. A disability rights group took Lisa 
on as a client. They used the fact that she was living temporarily in a different 
and better funded jurisdiction to make a new application to a different regional 
center, one which they believed was more likely to be sympathetic. This time, the 
application was successful on the basis that Lisa had a neurodevelopmental dis
order (FASD) that produced cognitive deficits. These included major problems in 
executive functioning that impaired her judgment and made it necessary for her to 
live and work in supervised settings and receive case management services similar 
to clients with ID, many of whom also had psychiatric difficulties. As of today, 
Lisa is happy and thriving in an environment that is much more supportive, skilled 
and loving than would have been the case had she continued to be served through 
California's mental health and correctional systems. Lisa's case is relevant and 
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potentially important on two related grounds: (a) she qualified for ID services with 
an IQ score that was essentially normal, and (b) the outcome establishes, at least in 
California, a prima facie case that people with FASD should be served by the ID 
service system if they have sufficient service needs that can be shown to be con
genitally brain-based. 

Adaptive Behavior Substitution for IQ 

Adaptive Behavior, also known as Adaptive Functioning, plays an important role 
in determining ID eligibility even if IQ meets the minus two standard deviation 
criterion. When using this more conventional route, having low adaptive behav
ior by itself is not sufficient for ID eligibility if the IQ criterion is not met. In the 
Developmental Disabilities solution with singled-out diagnostic categories such 
as autism or cerebral palsy, service eligibility still requires significant deficits in 
adaptive behavior, even if it the criterion is not as stringent as that used in British 
Columbia. In the Similar Solutions approach described in the preceding section, 
adaptive behavior plays an important role, as seen in the case of Lisa. That young 
woman, who had a clear-cut diagnosis of Partial Fetal Alcohol Syndrome (PFAS), 
was granted ID-Equivalence status through California's so-called "fifth category" 
only because she has very significant support needs which were reflected in sub
stantially impaired levels of adaptive behavior. An even more explicit emphasis on 
adaptive behavior as a basis for ID equivalence can be found in Colorado's recent 
reformulated eligibility standard (Block 2013). 

Colorado revised its eligibility criteria in April 2014 for the usual reason: too 
many children and adults with brain-based developmental disorders (such as 
autism) and very significant support needs were being denied service eligibility 
because of IQ scores over 70. The solution devised is that a developmental dis
ability "means a disability that is manifested before the person reaches 22 years 
of age, which constitutes a substantial disability to the affected individual, and 
is attributable to mental retardation or related conditions which include cerebral 
palsy, epilepsy, autism or other neurological conditions when such conditions 
result in impairment of general intellectual functioning or adaptive behavior simi
lar to that of a person with mental retardation. (C.R.S. 27-10.5-102 11 (a), as 
amended)." The innovative thing about this provision is that for ID-Equivalency 
qualifying purposes, adaptive behavior now has a status equal to that of IQ, and 
too high IQ score is no longer an impediment to receiving ID services. Mentioning 
"neurological conditions" is also an important feature, in that it reinforces the crit
ical (but rarely stated) notion that ID reflects a failure of brain development. 

The Colorado emphasis on similar "impairment" differs from the California 
emphasis on similar support needs in that the former is more grounded in psy
chometrics, while the latter is more grounded in qualitative and subjective percep
tions of need. Specifically, the Colorado statute specifies that a deficit in General 
Intellectual Functioning is to be determined by an IQ score below 70 (for the first 
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route of MR/ID), while a deficit in Adaptive Behavior is to be determined by def
icits on a standardized instrument of adaptive functioning, such as the Adaptive 
Behavior Assessment System, second edition (ABAS-2). According to Block 
(2013), who analyzed the revised Colorado standards while still in the proposal 
stage, the adaptive behavior standard was to be met by significant deficits in two 
of the eleven adaptive skills in the old (2000) DSM-4TR definition and the very 
old (1992) AAIDD definition of ID. This antiquated view of adaptive behavior/ 
adaptive functioning is obviously problematic, in part because the taxonomy on 
which it is based lacks content validity (Zigler et al. 1984). The content validity of 
adaptive behavior is a topic outside the scope of this chapter, but suffice it to say 
that the absence of an adequate model or measure of adaptive behavior has obvi
ous relevance for devising alternative (ID-Equivalence) eligibility pathways. This 
is because impaired functioning in the various community contexts (i.e. school, 
social relationships, independent living, etc.) is used as a prime reason for giving 
less weight to IQ, and adaptive behavior is, in theory, a way of getting at commu
nity functioning. A brief discussion of the DD behavioral phenotype-indicating 
why many people with FASD and related brain-based disorders deserve services 
or other accommodations-is therefore in order and will be provided later. 

FASD and ID-Equivalence in Civil and Criminal Contexts 

As noted, FASD is one of the brain-based syndromes mentioned for 
ID-Equivalency consideration in DD service systems in some jurisdictions. An 
example is Alaska (Title 47, chapter 20, Alaska Stat. § 47.20.290, 2012), where 
the term "Developmentally Delayed or Disabled" is used to describe children eli
gible for early intervention services. Developmentally delayed is defined as " ... 
functioning at least 15 % below a chronological or corrected age or 1.5 standard 
deviations below age appropriate norms in one or more of the following areas: 
cognitive development, gross motor development, sensory development, speech 
or language development, or psychosocial development, including self-help skills 
and behavior, as measured and verified by appropriate diagnostic instruments and 
procedures or through systematic observation of functional abilities in a daily rou
tine by two professionals and a parent, developmental history, and appropriate 
assessment procedures." 

The term Developmentally Disabled is defined as " ... having an identifiable 
physical, mental, sensory, or psychosocial condition that has a probability of 
resulting in developmental delay even though a developmental delay may not be 
exhibited at the time the condition is identified ... " This list of such conditions is 
then supplied (note: we have changed the format slightly to fit it into a paragraph 
style): " ... (a) chromosomal abnormalities associated with delays in development, 
such as Down's syndrome, Turner's syndrome, Cornelia de Lange syndrome, or 
fragile X syndrome; (b) other syndromes and conditions associated with delays 
in development, such as fetal alcohol syndrome, cocaine and other drug-related 
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syndromes, metabolic disorders, cleft lip, or cleft palate; (c) neurological disor
ders associated with delays in development, such as cerebral palsy, microcephaly, 
hydrocephaly, spina bifida, or periventricular leukomalacia; (d) sensory impair
ment, such as hearing loss or deafness, visual loss or blindness, or a combination 
of hearing and visual loss, that interferes with the child's ability to respond effec
tively to environmental stimulus; (e) congenital infections, such as rubella, cyto
megalovirus, toxoplasmosis, or acquired immune deficiency syndrome; (f) chronic 
illness or conditions that may limit learning or development, such as cystic fibro
sis, bronchopulmonary dysplasia, tracheostomies, amputations, arthritis, or mus
cular dystrophy; (g) psychosocial disorders, such as reactive attachment disorder, 
infant autism, or childhood schizophrenia; or (h) atypical growth patterns consist
ent with a prognosis of developmental delay based upon parental and professional 
judgment, such as failure to thrive." 

This statutory provision is aimed specifically at early intervention service eligi
bility which, admittedly, is different and usually more inclusive than eligibility for 
adult residential or case management services might be. However, the approach 
offers some innovative aspects which could possibly serve as a model for adult 
services eligibility. Here are the innovations in this document as we see them: (a) a 
more flexible approach to standard score ceilings, in that the cut-scores mentioned 
(minus 1.5 standard deviations equates to a standard score of 81.5, which is at the 
11th percentile of the population; also mentioned is the 15th percentile, which is 
a standard score of 85.5) is considerably higher than the more usual 70-75 cut 
score, and likely to cover a substantial percentage of the population of children 
with FASD or other neurodevelopmental disorders, thereby considerably reducing 
the problem of false negatives; (b) the use of a broader list of deficit areas without 
limiting deficits to cognition only, and also defining cognition more broadly than 
just IQ; (c) the listing of many different types and categories of disorders strongly 
associated with ID, but including the expansive term "such as" rather than sim
ply limiting the possibilities to a few named conditions; specifically mentioning 
FAS (and presumably other FASD conditions) under a category termed "other 
syndromes and conditions associated with delays in development"; and (e) men
tioning the possibility that bases may include the possibility of observations by 
qualified assessors rather than limiting the bases to just measures or statistics. 

Although our emphasis in this paper is on service eligibility formulas, it is 
worth mentioning that the issue of ID equivalency also comes up in the criminal 
arena, with FASD being a prime focus of such discussion. In the case of Brandy 
Aileen Holmes v State of Louisiana, a young woman with FAS in her early 20s 
was condemned to death in 2006 along with a male co-defendant after shooting 
an elderly man (who died) and his wife during a home-invasion robbery in 2003. 
In 2009, a petition to the Supreme Court of Louisiana asked for reconsideration 
of her conviction on the basis that Ms. Holmes' FAS diagnosis should have been 
taken into account in combination with her uncorrected IQ of 77 as a mitigat
ing factor when determining her sentence. In particular, the defendant's apparent 
lack of empathy or remorse (symptoms of her FAS) were held against her as an 
aggravating factor. In an amicus brief from the National Organization for Fetal 
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Alcohol Syndrome (2009), it was argued that FASD causes adaptive deficits very 
similar to those found in people with ID and thus should have resulted in a find
ing of reduced moral culpability and execution exemption, as in the US Supreme 
Court's 2002 Atkins v Virginia decision, which exempted people with ID from fac
ing execution. The Supreme Court of Louisiana rejected the certiori petition, but a 
dissenting opinion from the court's chief justice made a convincing case that Ms. 
Holmes likely qualified for a diagnosis of ID, given her FAS, low IQ, overt signs 
of brain damage, and poor adaptive behavior. 

The State of Alaska, already a leader in recognizing FASD as a basis for ID 
Equivalence in determining human services eligibility, is also a leader in asserting 
the role of the disorder as a mitigating factor when determining criminal culpabil
ity and punishment. One assumes the advanced awareness of FASD in that state 
stems at least in part from the existence of a very large native Eskimo and Aleut 
Indian population, which is the US racial sub-group with the highest incidence of 
diagnosed FASD (Tenkku et al. 2009). In June 2012, both houses of the Alaska 
legislature unanimously passed SB 151: "An Act relating to mitigation at sentenc
ing in a criminal case for a defendant found by the court to have been affected 
by a fetal alcohol spectrum disorder." According to the Alaska FASD Partnership 
Newsletter (2012), the bill was put forward by a large workgroup, including court 
personnel, concerned by "the large number of people affected by ... FASD in the 
state's criminal justice system." 

The essence of SB 151 is to allow judges flexibility in sentencing people with 
FASD if it is established that a defendant has the disorder and that it "substan
tially impaired the defendant's judgment, behavior, capacity to recognize reality, 
or ability to cope with the ordinary demands of life, and that the fetal alcohol spec
trum disorder, though insufficient to constitute a complete defense, significantly 
affected the defendant's conduct." Three limiting aspects of the Act are that: (a) a 
judge is not required to use FASD as a mitigating factor, (b) the defendant would 
have to prove "by clear and convincing evidence" that he or she has FASD and it 
was a factor in the alleged criminal offense, and (c) the Act applies only to crimes 
"not against the person," and thus does not apply to sex acts, assault or homicide. 
Two other factors not in the Act but which limit its application are: (a) it takes 
resources to establish FASD convincingly, and these resources typically are not 
available for defendants accused of minor crimes, and (b) unless someone has 
previously been found to have an FASD, relatively few attorneys will recognize it 
as a possible diagnosis, especially for the large percentage of people in the spec
trum who lack obvious physical signs (e.g., Alcohol Related Neurodevelopmental 
Disorder or ARND). In spite of the Act's limitations (which according to an 
Alaska lawyer informant, has resulted in its very infrequent application thus far), 
it represents a major step forward toward what its supporters term "smart justice," 
namely a more individualized and humane approach to punishment which recog
nizes that people with FASD (and organic disorders generally) should not auto
matically receive a lengthy, or any, mandated jail sentence for an act which reflects 
a brain-based condition for which they are not responsible. 
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Although the language in SB 151 does not explicitly make an argument for 
ID-Equivalence, it can be inferred from the comments of its supporters that such 
was the intent. SB 151 was intended to divert offenders with FASD from trial or 
jail, while another statute-Alaska 12:55.155 ("Factors in aggravation and miti
gation")-was aimed at more serious offenses and the imposition of reduced sen
tences when certain conditions, including ID, were present. Under section (34) 
(d) (18), it was specified that a sentence less than the minimum might be imposed 
if a defendant committed an offense "while suffering from a mental disease or 
defect. .. that was insufficient to constitute a complete defense but that significantly 
affected the defendant's conduct." Mental disease or defect specifically included 
ID, as indicated in Alaska statute 12,4 7 .130, and very similar language as found in 
SB 151 in describing "a disorder ... that substantially impairs judgment, behavior, 
capacity to recognize reality, or ability to cope with the ordinary demands of life." 

Conclusion: Seeking the ID Behavioral Phenotype 

The move to devise ID-Equivalency pathways for service eligibility reflects a 
belief that direct real-world functioning (e.g., observed need for supports) should 
be given more weight than indirect performance on a measure (e.g., IQ score) that 
imperfectly predicts real-world functioning. In this concluding section, we suggest 
the parameters of what such a behavioral phenotype might involve and provide 
some suggestions for a DD services eligibility scheme that would better benefit 
people with FASD and other brain-based disorders. To some extent this involves 
a revisiting of some issues addressed in the Introduction, but with a consideration 
of lessons learned from a review of the diverse formulae that have been devised to 
get around the excessive reliance on IQ cut-offs. 

A Broader Approach to Cognitive Impairment 

A mistake made in some eligibility solutions is to assume that to eliminate exces
sive reliance on IQ and IQ ceilings requires one to get rid of an emphasis on cog
nition as a central feature of ID and ID-Equivalence. In fact, deficits in thinking, 
reasoning, learning and "intelligence" (broadly defined) are central to understand
ing ID, FASD and the pathway to ID Equivalence. What needs to be done, how
ever, is to find a key to the cognitive essence of DD that is not grounded solely 
in IQ or an IQ ceiling. In fact, as discussed in the Introduction, full-scale IQ is 
an outmoded concept that is still taken seriously by very few leading cognitive 
psychology scholars, even if, because of simplicity and ease of decision-making, 
it is still central to judicial and administrative approaches to disability determi
nation. Intelligence is just too broad-based a construct to be adequately summa
rized by a single score from a single test. Furthermore, critical aspects (such as 
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social intelligence) are not covered at all by existing tests. As well, the idea that 
one can identify a specific ceiling score on a single test (or more than one test, for 
that matter) which can reliably discriminate between those who qualify or do not 
qualify for service eligibility is questionable to say the least. So, at a minimum, 
one should rely on a cross-battery approach, where information is integrated in 
a profile rather than in single-number manner, combining sub-scale scores from 
multiple measures of intelligence. Such an approach puts greater demands on an 
evaluator but certainly will provide a richer and fuller picture of the individual 
being evaluated. 

A growing consensus is emerging in the field of ID, and also in the FASD 
field, that the quality of cognitive impairment that most contributes to everyday 
functioning difficulties in people with brain-based disorders, involves skills cap
tured by models and measures of "executive functioning." This term refers to a 
set of skills that are controlled primarily by the prefrontal cortex, with numerous 
neuronal connections to other brain regions, and involves "a set of interrelated 
supervisory attention and control processes in the brain that are involved in the 
selection, planning, initiation, execution, monitoring, and troubleshooting of goal
directed behavior in non-routine situations" (Brown and Connor 2014). According 
to Shallice (1982), the primary role of the executive system is to respond effec
tively to novel situations that are poorly served by automatic and habitual 
responses. Such situations include those where planning and decision-making are 
required, those that are not well rehearsed, and those that contain sequences of 
actions that have not been performed previously. Executive functioning is particu
larly important in situations that require error detection and correction, such as 
dangerous or technically difficult situations (Brown and Connor 2014), and also 
plays an important role in resisting the temptation-often stemming from pressure 
or inducements from manipulative others-to engage in foolish, dangerous or ille
gal behaviors. 

Executive functioning differs from what is typically thought of as intelli
gence, because it involves taking what one knows (intelligence) and translat
ing it into action (adaptive behavior). Thus, the concept of executive functioning 
does a better job than intelligence in explaining why it is that people with ID and 
ID-Equivalence (i.e., most people with FASD) get into serious trouble in ambig
uous or novel situations. People with FASD are by definition deficient in many 
areas of executive functioning, and the same is true of all individuals with ID. 
It is because people with FASD and other brain-based disorders inevitably have 
more serious limitations in executive functioning than might be inferred from their 
sometimes "borderline" IQ scores that knowledgeable scholars and professionals 
argue for a more inclusive approach to DD eligibility. Such an inclusive approach 
would provide a path to services for people with brain-based cognitive disorders 
who do not quite make the artificial and arbitrary IQ ceilings mentioned in too 
many eligibility statements. 
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Quality of Behavioral Incompetence 

The behavioral essence of ID then, which flows directly from the above cogni
tive limitations especially in executive functioning, is a tendency to show very bad 
judgment in situations that are novel, ambiguous or anxiety-producing. As first 
stated by Spitz (1988), it is now understood that ID is less a disorder of learn
ing (i.e. acquisition of rote schemas) and more a disorder of thinking (i.e. flexible 
adjustment of schemas to adapt to changing situations where habitual schemas no 
longer work). Such flexibility in solving novel problems, so central to "thinking," 
is in fact exactly what is tapped by measures of executive functioning. Because 
poor judgment in approaching novel problems will place a person at risk for some 
undesired outcome-ranging from task or role failure to a catastrophic physical 
or social event-it has been argued (Greenspan et al. 2011) that ID is a "common 
sense deficit disorder" in which common sense is defined as awareness of physical 
or social risk. In fact, it is to reduce, eliminate or provide a buffer against risk and 
its consequences that DD services are provided, whether to protect people from 
physical consequences (e.g., starvation, burning down the house, medical emer
gencies, getting run over) or social consequences (e.g., financial or sexual exploi
tation, imprisonment, loss of employment, severe harassment or abuse) stemming 
from a failure to appreciate danger and how to avoid it. 

As mentioned by Tasse (2009) and by us earlier in this paper, adaptive behavior 
has been poorly defined, and measures that attempted to assess it often: (a) involve 
skills that are too low level (e.g., toileting, feeding) to apply to people with mild 
ID; (b) involve skills (e.g., self-direction, friendliness) that are not specific to ID 
or even to disability per se; (c)) fail to involve or give sufficient emphasis to skills 
such as social judgment that are particularly central to the ID behavioral pheno
type, and (d) were developed more with service programming in mind and not for 
the purpose of diagnostic determination. Two problems with existing measures of 
adaptive behavior are: (a) there is almost no mention of risk-awareness or risk-vul
nerability, and (b) the items or sub scale scores do not translate directly into need 
for services, supports or funding levels Greenspan (2009). 

In line with the fixation in the ID field on academic deficits and outcomes, 
social functioning is given very short shrift as it is only one out of 10 sub-scales 
on the ABAS-2. Further, it is conceptualized more in terms of "niceness" (which, 
however important for popularity and success, is not specific to ID) than in terms 
of "social judgment" (which also is important for success but is very specific to 
ID and ID-equivalence). Needless to say, poor social judgment is one of the main 
defining features of FASD. However, an aspect of poor social judgment that is 
particularly important diagnostically, and which is especially connected to poor 
executive functioning, is judgment about the likely bad outcomes flowing from 
particular courses of action. Measures of intelligence, and cognitive measures 
in general, ask subjects to come up the best solution to a problem, while the real 
challenge in terms of adaptive survival, is being able to avoid choosing the worst 
(i.e., most risky) solution to a problem. The construct of executive functioning, 
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because it taps the ability to systematically foresee the future consequences of a 
course of action, has great explanatory and predictive value in identifying people 
likely to need supports to protect them from risk. Such a determination should 
not be based solely on scores on tests, whether cognitive or adaptive, but should 
involve qualitative information about episodes involving bad consequences reflect
ing social and practical judgment deficits. In the case of most people with FASD, 
such information is easy to obtain, as their lives have generally been a long lit
any of poor decisions and disastrous outcomes. The key to obtaining DD services 
through the ID-equivalence route is to help to convince a gate-keeping agency 
(such as the regional center that granted fifth category status for "Lisa" in spite 
of a relatively high IQ) that the person's history of behavioral mistakes reflects a 
cognitively-based unawareness of risk rather than a character-based lack of accept
ance of social norms. 

That is not always an easy thing to establish, however, as people with FASD 
often present with a complicated mixture of ability and inability, with maladap
tive behaviors that give the misleading impression of being psychiatric rather than 
cognitive or neurodevelopmental in origin. Among other frequent misconceptions 
of FASD are that: (a) it is a temporary state that can be overcome, and (b) that per
sons with FASD (who because of modularity of brain lesions appear smarter than 
they are) are malingering their cognitive limitations. 

Rediscovering the Neurological Basis of ID/DD 

A curiosity of the definitional and diagnostic manuals on ID and DD is that the 
words "brain" or "neurological" are generally nowhere to be found, except to a 
limited extent in chapters devoted to possible biological causes. Thus, if one 
peruses the various AAMR/AAIDD classification manuals, the definitional cri
teria are completely functional i.e. emphasizing deficits in various skill domains. 
One will not see mention of the word "brain" anywhere. This is somewhat puz
zling, as the skill deficits found in people with ID are clearly a sign of subnormal 
brain functioning. This absence of emphasis has been rectified to some extent in 
the ID section in DSM-5, which: (a) contains some mention of the role of the brain 
in ID, (b) locates ID within a new super-category termed "Neurodevelopmental 
Disorders" (previously it was located in a section dealing with disorders of child
hood and adolescence), and (c) has added a parenthetical second name to the dis
order, by replacing DSM-IV-TR's term "Mental Retardation" with the two-part 
name "Intellectual Disability (Intellectual Developmental Disorder)." 

The addition of the parenthetical second name reflects a wish to eventually join 
ICD-11, which has signaled its intent to change the category name to "Intellectual 
Developmental Disorder" (Salvador-Carulla et al. 2011).This is much more than 
merely a semantic change, as it reflects a paradigm shift from a "disability" 
approach which emphasizes arbitrary psychometric (especially IQ) cut-offs, to a 
more clinical and qualitative "disorder" approach which emphasizes the medical, 
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etiological and neurodevelopmental nature of the condition. This approach is 
reflected in a general disavowal of rigid IQ cutoffs and a suggestion that execu
tive functioning is generally a more important indicator of ID than IQ. It is also 
reflected in a disavowal of a particular age-of-onset (such as 18), and replacement 
with a more general mention of slowed development including a failure to ever 
attain adult levels of functioning. 

The failure in state DD statutes to mention the brain abnormality basis of ID 
is particularly notable in light of the fact that all of the developmental syndromes 
mentioned to illustrate the need for ID-equivalence-whether Prader-Willi, cer
ebral palsy, traumatic brain injury, or FASD-are diseases that affect brain pro
cesses and structures. A small number of statutes, however, after mentioning a 
few syndromes, do insert words along the lines of "[and] other neurological con
ditions" (State of Washington), or " ... other neurologically disabling conditions 
closely related to mental retardation and requiring similar ... " (Montana). In fact, 
such language is a holdover from the 1970 Federal DD legislation, which first 
introduced the term "Developmental Disabilities" (DD), and by operationally 
defining it as "mental retardation, epilepsy, cerebral palsy, and other neurological 
conditions originating before the age of 18," strongly implied a brain basis for ID. 
However, the 1975 revision of the Act added autism and dyslexia. This was curi
ous, as dyslexia typically does not affect everyday adaptive functioning. Yet, the 
revision dropped "and other neurological conditions." Probably, the dropping of 
"other neurological conditions" was motivated by bureaucratic and economic con
cern about opening the floodgates to hordes of applicants, and possibly also by 
overly concrete equating of the term with "traumatic brain injury." However, this 
change (which has been modeled in virtually all state DD statutes) was unfortu
nate not only because it made it more difficult to take an expansive view of DD, 
but also because it removed an important (if obvious) statement, namely that ID is 
a disorder of brain development. 

A Formula for DD Eligibility that Would Include Many 
with FASD 

The ID section in DSM-5 represents a shift from a "disability" (numbers-based) 
to a "disorder" (clinical/medical) approach to the definition and diagnosis of ID 
(Greenspan and Woods 2014a, b). Central to the disorder approach is the notion 
that IQ and other test scores, while useful as a window into a person's level and 
profile of cognitive functioning, cannot be used rigidly as a make-or-break basis 
for ruling ID in or out. That is because ID is viewed as a reflection of underly
ing brain pathology, and such pathology usually manifests in a complex and var
iegated manner that cannot be captured by a single test score, especially one with 
limited content validity. 
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Here is our attempt at a definition of Intellectual Disability/Developmental 
Disability: "ID/DD is a developmental condition that involves incomplete develop
ment of brain functioning and which is reflected in significant deficiencies rela
tive to peers in the acquisition of intellectual, cognitive and executive skills needed 
to succeed in various age-relevant community roles and to cope with everyday as 
well as unique challenges and dangers in physical, academic and social realms." 

We believe that this definition is in the spirit of existing expanded DD eligi
bility formulae, but is superior in that it provides considerable flexibility by 
eschewing score ceilings. It also takes a broader approach to cognitive impairment 
than IQ, for example, by emphasizing executive functioning. It also links adap
tive behavior (without using that poorly-defined term) to cognitive impairments, 
emphasizes the brain basis of the disorder (without limiting itself to a few causes 
such as Prader-Willi or even FASD), and indicates that what makes ID a disability 
are the dangers resulting from failure to recognize or avoid risk, including social 
risk. A much larger percentage of people with FASD would, we believe, be able to 
justly achieve DD eligibility using this formula. That assertion should be testable 
by applying the formulation to individuals discussed in this chapter or others who 
might be known to readers. 
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National Organization on Fetal Alcohol Syndrome 
Educating the public, professionals, and policymakers about alcohol use during pregnancy 

~~rFASD: What the Justice System Should 

Know About Affected Individuals 

What is FASD? 
FASD is an umbrella term describing the range of effects 
that can occur in an individual prenatally exposed to 
alcohol. These effects may include physical, mental, 
behavioral, and/or learning disabilities with lifelong 
implications. These individuals have a strong tendency to 
get into legal trouble- 35% of individuals with FASD have 
been in jail or prison at some point. 

(SAMHSA 2007) 

Over 60% of people with FAS over 12 have been 
charged with a crime 

5 5 % of people with ARND will be confined to a prison, 
psychiatric institution, or drug/alcohol treatment center 

9 5 % of people with FAS also have a mental illness 

(American Bar Association 2012; SAMHSA 2007) 

The Justice System can help FASO-affected individuals by: 

• Educating judges, lawyers and parole officers about the 
characteristics and behaviors of persons with F ASD 

• Establishing screening, analysis, and treatment procedures 
for those with FASD who enter the juvenile justice or adult 
criminal justice system 

• Establishing/utilizing alternative sentencing programs for 
persons with FASD who have committed non-violent offenses 

• Offering referral information for the children of incarcerated 
women who may have been prenatally exposed to alcohol. 

Signs and Symptoms of FASD Relevant to the Justice System 

Primary Disability Secondary 
Disability 

Memory problems Lying 

Failure to understand Stealing 
ownership 
Little understanding of value of Destructive 
objects behavior 

Slow cognitive or auditory pace Defiance 

Possible Reason for 
Behavior 

Making things up to fill in 
the blanks 

Attempt to buy friends 

Anger and frustration 

Avoidance as a result of 
frequent failure, inability 
to process instructions 
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• ;;:: 
ffi 
• N 
0 
0 
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For more 
information, 
visitNOFAS 

1200 Eton Court, NW, Third Floor• Washington, DC 20007 • (202) 785-4585 • info@nofas.org • www.nofas.org 
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National Organization on Fetal Alcohol Syndrome 
Helping children & families by fighting the leading known cause of mental retardation & birth defects 

FASO: What the Justice System Should Know 

Alcohol abuse and 
pregnancy are common 
among women in the 
criminal justice system. 

• An estimated 70 to 85 percent of inmates need 
substance abuse treatment. 

• Approximately one in four women is either pregnant 
or postpartum when she enters prison. 

The Justice System can help to prevent Fetal Alcohol 
Spectrum Disorders (FASD) among the incarcerated 
population by offering educational workshops on FASD 
and addiction counseling for women inmates. 

Behavioral impairments due to FASO make 
affected individuals more likely to get in 
trouble with the law 

• Sixty-one percent of adolescents and 58% of adults 
with FASD have been in legal trouble. 

• Thirty-five percent of those with FASD over the age 
of 12 had been incarcerated at some point in their 
lives. 

Many individuals with F ASD will never socially 
mature beyond the level of 6 year-old child. 

Other factors that may place persons with FASD at risk 
for involvement with the criminal justice system include: 

• Difficulties in impulse control; 

• Intellectual deficits; 

• Poor judgment skills; and 

• A history of abuse and/ or neglect. 

Problems individuals with F ASD may encounter 
when dealing with police include: 

• Being persuaded by the police (even 
inadvertently) to admit to crimes which they 
did not commit; 

• Taking responsibility for crimes committed by 
others in order to win the favor of more 
sophisticated companions or to please the police; 

• Consenting to searches of themselves or their 
possessions in circumstances in which non
disabled sophisticated individuals would not; 

• Panicking during encounters with the police, 
running away or resisting arrest; 

• Saying that they understand their legal rights 
when in fact they do not; and 

• Making potentially incriminating statements 
about how serious any misconduct may have 
been. 

The Justice System can help FASO-affected 
individuals by: 

• Educating judges, lawyers and parole officers 
about the characteristics and behaviors of 
persons with FASD; 

• Establishing screening, analysis, and treatment 
procedures for those with FASD who enter the 
juvenile justice or adult criminal justice system; 

• Establishing/utilizing alternative sentencing 
programs for persons with FASD who have 
committed non-violent offenses; and 

• Offering referral information for the children 
of incarcerated women who may have been 
prenatally exposed to alcohol. 

900 17th Street• Suite 910 • Washington, DC 20006 • Phone: 202-785-4585 • 1-800-66-NOFAS • Fax: 202-466-6456 • E-mail: information@nofas.org 
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STATE OF FLORIDA, 

vs. 

DONALD DAVID DILLBECK, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR LEON COUNTY, FLORIDA. 

CASE NO, 90-2795 

FINDINGS IN SUPPORT OF THE SENTENCE OF DEATH 
:.'--, 

THIS COURT, after due consideration of the facts presented at 

the guilt and penalty phases of the trial in the above-styled 

cause, notwithstanding the recommendation of a majority of the 

jury, after weighing the aggravating and mitigating circumstances, 

and being otherwise advised in the premises, sets forth the 

following findings upon which the sentence of death is imposed upon 

DONALD DAVID DILLBECK: 

AGGRAVATING CIRCUMSTANCES: Florida Statutes 921.141(5) 

(a) The capital felony was committed 
by a person under sentence of 
imprisonment. 

The evidence showed, through Defendant's admissions, that on 

June 22, 1990 DONALD DAVID DILLBECK escaped from a work detail of 

the Quincy Vocational Center and Work Camp, Department of 

Corrections, where he was serving a life sentence without the 

possibility of parole for 25 years which had been imposed by the 

Circuit Court of the Twentieth Judicial Circuit, In and For Lee 

County, Florida on June 6, 1979 for the offense of First Degree 

31SU 
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Murder (State's Exhibit No. 50). Although the Defendant was not 

actually "serving" the sentence on June 24, 1990 when this offense 

was committed, he was, nevertheless, "under a sentence of 

imprisonment" at that time as defined in Florida Statutes 

921.141 (5) (a). Bundy v State, 471 So.2d 9 (Fla. 1985). 

Therefore, the Court finds that this aggravating circumstance 

was proved beyond a reasonable doubt. 

(b) The Defendant was previously 
convicted of another capital 
felony or of a felony involving 
the use or threat of violence 
lo the person. 

The Defendant had been previously convicted of another capital 

felony on June 6, 1979 in the Circuit Court of the Twentieth 

Judicial Circuit, In and For Lee County, Florida when he entered a 

plea of guilty as charged and was convicted of the offense of First 

Degree Murder (State's Exhibit No. 50). 

Therefore, this Court finds that this aggravating factor was 

proved beyond a reasonable doubt. 

(c) The Defendant knowingly created 
a great risk of death to many 
persons. 

No evidence was presented as to this aggravating circumstance, 

no instruction was given to the jury in this regard and the Court 

finds that this aggravating circumstance does not exist. 

(d) The capiwl felony was committed 
while the Defendant was engaged, 
or was an accomplice, in the 
commission of, or an attempt to 
commit, or flight after committing 
or attempting to commit, any robhe,y, 

3161 
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sexual battery, arson, burglary, 
Jddnapping, or aircraft piracy or 
the unlawful throwing, placing, or 
discharging of a destructive device 
or bomb. 

The existence of this aggravating circumstance was confirmed 

by the verdict of the jury in the guilt-innocence phase of the 

trial when the Defendant was found guilty of Armed Robbery and 

Armed Burglary in addition to First Degree Murder. Brown v State, 

473 So. 2d 1260 {Fla. 1986); Mills v State, 476 So. 2d 172 (Fla. 

1986); and Lowenfield v Phelps, 108 s.ct. 546 (1989). The 

Defendant's testimony was that he purchased the knife to use as a 

weapon to force someone to transport him out of Tallahassee and, in 

fact, that was his purpose in approaching the victim. 

The evidence was clear that this aggravating circumstance was 

applicable, the jury was instructed with regard to it, and the 

Court finds that it was proved beyond a reasonable doubt. 

(e) The capital felony was commi1tcd 
for the purpose of avoiding or 
preventing a lawful arr es I or 
ejf ecting an escape from custody. 

The Defendant testified that a part of his plan to effect his 

escape from the Quincy Vocational Center and Work Camp work detail 

was to obtain transportation out of the Tallahassee area by force 

and that the murder occurred during his attempt to obtain 

transportation. Uncontroverted evidence established that the 

Defendant escaped from custody, that he intended to use deadly 

force to further his escape plan and that he, in fact, did use 

deadly force to further his escape from custody. The Defendant 
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testified that he did not begin stabbing the victim until she began 

blowing the horn of the automobile to attract attention thereby 

making the dominant motive of the murder the elimination of a 

witness or a killing to avoid detection. 

The jury was instructed on this aggravating circumstance and 

it was established beyond a reasonable doubt. 

(j) The capital felony was committed 
for pecuniary gain. 

This aggravating circumstance was not considered and the jury 

was not instructed on it. Since the murder was committed during an 

Armed Robbery and an Armed Burglary with the Defendant's motive to 

obtain the victim's car this circumstance was included in the 

consideration of the aggravating circumstance set forth in Florida 

Statutes 921.141 ( 5) (d). 

(g) The capital felony was committed 
to disrupt or hinder the lawful 
exercise of any governmental 
function or the enforcement of 
laws. 

No evidence was presented on this aggravating circumstance, 

the jury was not instructed on it and no consideration was given ta 

it. 

(h) Ihe capital felony was especially 
heinous, atrocious, or cruel. 

Evidence was presented on this aggravating circumstance and 

the jury was instructed on it. The Medical Examiner testified 

without contradiction that there were 20-25 stab wounds inflicted 

by the Defendant on the victim. The wounds were made by a knife 

with a serrated blade which had been selected and purchased by the 
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Defendant for the specific purpose of its use as a weapon. The 

stab wounds were clustered in the throat, the abdomen and the upper 

back. One of the wounds to the upper back was approximately 4" 

long. The Medical Examiner further testified that the victim died 

as a result of one of the stab wounds severing the windpipe causing 

the victim to drown in her own blood. He also testified that the 

victim struggled for an extended period of time while the stabs 

were being inflicted before she lost consciousness. The evidence 

also showed that she attempted to flee from the automobile but the 

Defendant held her while he continued to stab her. The Court finds 

that it was proved beyond a reasonable doubt. 

(i) The capital felony was a homicule 
and was committed in a cola, 
calculated, and premeditated manner 
without any pretense of moral or 
legal justification. 

(j) The victim of the capital felony 
was a law enforcement officer 
engaged in the performance of his 
official duties. 

(k) The victim of the capital felony 
was an elected or appointed public 
official engaged in the perf onnance 
of his official duties if the motive 
for the capital felony was related, 
in whole or in part, to the victim's 
official capacity. 

No evidence was presented on these aggravating circumstances, 

the jury was not instructed on them and no consideration was given 

to them. 
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MITIGATING CIRCUMSTANCES: Florida Statutes 921.141(6) 

The Court has evaluated the possible application of each of 

the statutory mitigating circumstances set forth in Florida 

Statutes 921.141(6), without regard to the argument of defense 

counsel. Also, the Court has considered all of the nonstatutory 

mitigating circumstances that were presented by counsel or 

suggested by the evidence. 

( a) The Defendant has no significant 
history of prior criminal activity. 

This mitigating circumstance does not apply, no request was 

made by defense counsel for an instruction to the jury on it and, 

in fact, the Defendant has a significant history of prior criminal 

activity as was admitted by the Defendant in his testimony. The 

jury was not instructed on it and the Court determines that it does 

not apply. 

(b) The capital felony was committed 
while the Defendant was under the 
influence of extreme menial or 
emotional disturbance. 

The Defendant contended that this mitigating circumstance was 

applicable, presented testimony with regard to it and counsel 

argued it to the jury. The defense witness, Robert Berland, a 

Board Certified Clinical Psychologist testified as to the extensive 

examination made by him of the Defendant but stated specifically on 

cross examination that while he found evidence of mental and 

emotional disturbances he did not consider it extreme. Other 

expert witnesses did testify with regard to the Defendant's mental 

and emotional condition in a manner from which the jury could have 

316-5 



665

been reasonably convinced that this mitigating circumstance was 

proved. The jury was instructed on this mitigating circumstance. 

The Court has reviewed the evidence independently and is not 

reasonably convinced that the Defendant was under the influence of 

extreme mental or emotional disturbance at the time of the 

commission of the capital felony and, therefore, rejects this as a 

mitigating circumstance. However, as is set forth hereinafter, 

this evidence was considered to establish the mitigating 

circumstance in subparagraph (f) below. 

case. 

(c) The victim was a participant in the 
Defendant's conduct or consented to 
the act. 

(d) The Defendant was an accomplice in 
the capital felony committed by 
another person and his panicipation 
was relatiwly minor. 

(e) The Defendant acted under extreme 
duress or under the substantial 
domination of another person. 

These mitigating circumstances are not applicable to this 

The evidence does not indicate such, the jury was not 

instructed on them, the defense did not request instructions on 

them, and the Court rejects them as mitigating circumstances. 

(f) The capacity of the Defendant to 
appreciate the criminality of his 
conduct or to conf onn his conduct 
to the requirements of law was 
substantially impaired. 

Evidence was presented by the defense with regard to this 

mitigating circumstance, the jury was instructed on it and there 

was sufficient evidence upon which the jury could have been 
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reasonably convinced that this mitigating circumstance was 

established. The Court has made an independent review of the 

evidence and is reasonably convinced that it was established. 

It is difficult to allocate the evidence as to this mitigating 

circumstance from its applicability to the mitigating circumstance 

in Florida Statutes 921.141(6) (b). It would appear and the court 

finds that the Defendant's capacity to conform his conduct to the 

requirements of law was substantially impaired. The court is not 

convinced that the capacity of the Defendant to appreciate the 

criminality of his conduct was substantially impaired. 

(g) The age of the Defendant at the 
time of the crime. 

This mitigating circumstance is not applicable to this case. 

The evidence was that the Defendant is 27 years of age and there 

was no indication that was any factor whatsoever in this offense. 

The defense did not request an instruction on it or argue it and no 

instruction was given. 

NON-STATUTORY MITIGATING CIRCUMSTANCES 

The jury was instructed that they should consider any other 

aspect of the Defendant's background, character or record and any 

other circumstances of the offense. 

The Court has received and considered the Sentencing 

Memorandum from the defense and for the sake of clarity will 

discuss the non-statutory mitigating circumstances defined in that 

memorandum which covers all of the evidence presented in mitigation 

of the offense. 

I. The Defendant suffered an abused 
and deprived childhood_ 
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substantial emphasis was placed on this factor in the penalty 

phase and without question the evidence was overwhelming that the 

first four (4) and one-half years of the Defendant's life were 

shocking. However, this must be considered in light of the almost 

overwhelming love that has been exhibited between the Defendant and 

his adoptive parents. He was with them from approximately age six 

to age fifteen. 

established life 

His adoptive parents actually gave up their 

in Indiana when he committed his first 

premeditated murder and moved to Florida near the institution in 

which the Defendant was located. They visited, talked by telephone 

and corresponded almost weekly with the Defendant. Defendant's 

father testified that the Defendant was his whole life. 

The Defendant's natural sister testified that she was in the 

same circumstances until she was seven years of age and endured 

similar abuse as the Defendant, testifying also that she was thrown 

against an object by the mother which split her head open. The 

Defendant's sister is an attractive, poised young lady who is 

employed in a nearby city with a large national firm and appears to 

be well adjusted. 

From a review of all of the evidence regarding the Defendant's 

childhood this circumstance simply does not weigh heavily as a 

mitigating circumstance. Kight v. State, 512 So. 2d 922 (Fla. 

1987); Remeta v State, 522 So.2d 825 (Fla. 1988). 

2. The Defendant suffered from brain 
damage due to his mother's consumption 
of three to four six-packs of beer 
a day throughout her pregnancy. 
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The existence of the condition known as fetal alcohol effect 

was established by the testimony; however, the impression given to 

the court by those who testified about it was that the conclusions 

reached by them were tenuous and made in the early stages of their 

research so that while the physical effects of fetal alcohol 

syndrome are well documented, the extent of the mental effects of 

the fetal alcohol effect can vary widely and sufficient testing has 

not been developed to document the degree of disability. The 

stated conclusion was that there is a lack of impulse control, but 

the Court is not persuaded that this impacted the Defendant's 

actions to any substantial degree. 

3. The Defendant suffers from a mental 
illness. 

All mental health professionals who testified agreed that 

there was a mental disorder of some type although they differed as 

to what it was and the degree to which it controlled the 

Defendant's actions. The Court is reasonably convinced that the 

Defendant suffers from some mental disorder as all must who commit 

acts of this violent nature, but the Court finds that it is not of 

such significance as to weigh heavily as a non-statutory mitigating 

circumstance. The Court further finds that the evidence in this 

regard is that evidence which was considered to establish the 

statutory mitigating circumstances found in Florida Statutes 

921.141(6) (f) and should, therefore, not be considered here as a 

separate mitigating circumstance. 

4. The Defendant's mental illness and 
brain damage can be treaied. 
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The Court saw and heard both Dr. Berland and Dr. Wood testify 

and although there was testimony to support the Defendant's 

statement to this effect, the Court is not convinced that this is 

a non-statutory mitigating circumstance that is entitled to any 

substantial weight. 

5. The crime for which the Defendanl is 
to be sentenced was committed while 
he was under the influence of extreme 
or substantial mental or emotional 
disturbance. 

The testimony relied upon by the Defendant to establish this 

non-statutory mitigating circumstance is the same evidence that was 

considered by the Court in finding the existence of the statutory 

mitigating circumstance found in Florida Statutes 921.141(6) (f) 

and, therefore, is rejected as a separate non-statutory mitigating 

circumstance. 

6. The capacity of the Defendant to 
confonn his conduct to the 
requirements of the law was either 
substaniially or significan1ly 
impairecL 

This has been discussed previously with regard to the 

statutory mitigating circumstances set forth in Florida Statutes 

921.141 (6) ( f). 

7. The Defendant entered one of Florida's 
most violent prisons at an unusually 
early age. 

This circumstance was established. The Court does not view 

this factor as having any substantial mitigating weight. It is 

regrettable that the State of Florida maintained any institution 
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with such a reputation, however, in light of the prior acts of the 

Defendant it appears that he was properly placed in that 

institution. 

9. (Actually 8.) The Defendant has 
been a good, well-behaved inmate. 

The State conceded this non-statutory mitigating circumstance 

and the Court is reasonably convinced that it does exist. The 

Court believes that this is of no practical mitigation because it 

appears to the Court that it detracts from the other mitigating 

factors found in the Defendant's behalf. It is obvious that most 

of the Defendant's good behavior was a conscious effort to further 

his plans which included escape resulting in this offense. 

!O. The Defendant has the love and 
support of his family. 

The heart-rending testimony of his devoted adoptive parents 

clearly established this mitigating circumstance. It is obvious, 

however, that the love that the Defendant returned to his adoptive 

parents was not sufficient to overcome his intentional criminal 

action and the obvious knowledge of the pain that would be caused 

to them by it. While great empathy is felt for the Defendant's 

parents, only slight mitigation results to the Defendant from it. 

ll. The Defendant has demonstrated 
remorse for his crime. 

There is very little evidence to support this mitigating 

factor and the simple statement from the Defendant on the witness 

stand or at the sentencing hearing to that effect is not persuasive 

to the Court that this should be given any substantial weight. 
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CONCLUSION 

The most compelling evidence of mitigating circumstances is 

with regard to the fetal alcohol effect which resulted in 

Defendant's borderline normal intelligence level and Defendant's 

lack of impulse control. When Defendant's borderline normal 

intelligence level is considered with other evidence it simply 

becomes insignificant in the overall picture. The Defendant's 

ability to play chess, to accumulate 12 hours of college credits, 

to perform work so that a supervisor will describe him as "one of 

the best inmates I'd ever worked" and to formulate a plan for 

escape which took years to implement far outweigh any mitigating 

effect of his low intelligence level. 

The claim of a lack of impulse control does not stand when 

considering Defendant's exemplary record of only two disciplinary 

reports in eleven years of incarceration, a large portion of which 

was spent in the most violent institution in the state corrections 

system. Surely, if Defendant had any difficulty in controlling his 

impulses his prison record would be substantially different. 

A review of all of the evidence, the testimony and demeanor of 

the witnesses causes the evidence in mitigation to pale into 

insignificance when considering the enormity of the proved 

aggravating factors and compels the sentence in accordance with the 

recommendation of the jury. 

WHEREFORE, based on the foregoing reasons, this Court has 

determined that it is appropriate to follow the jury recommendation 

and to impose the death penalty upon the Defendant DONALD DAVID 

DILLBECK. 
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DONE AND ORDERED in Open Court at Tallahassee, Leon County, 

Florida, this 15th day of March, 1991. 

Copies furnished to: 

Thomas F. Kirwin 
Assistant state Attorney 

Gina Cassidy 
Assistant state Attorney 

Randy P. Murrell 
Assistant Public Defender 

~YER III 
Circuit Judge 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

V. Case No.: 1990-CF-2795 

DONALD DAVID DILLBECK, 

Defendant. 
I 

DEFENDANT'S THIRD SUCCESSIVE MOTION FOR 
POSTCONVICTION RELIEF BASED ON 

NEWLY DISCOVERED EVIDENCE 

COMES NOW the Defendant, Donald Dillbeck ("Dillbeck"), through 

undersigned counsel, and files this "Third Successive Motion for Postconviction 

Relief' under Fla. R. Crim. P. 3. 851. The Defendant moves the court to vacate the 

sentence of death imposed in the above-styled case and grant a new penalty 

phase/sentencing proceeding based on newly discovered mitigating evidence: 

Facts and Procedural History 

1. In 1991, Dillbeck was convicted of first-degree murder, armed 

robbery and armed burglary. The jury recommended death by a vote of 8-4. The 

court imposed the death penalty and found five aggravating factors: (1) murder 

committed while under sentence of imprisonment, (2) prior violent felony, (3) 

murder committed in course of committing robbery, burglary or kidnapping, ( 4) 
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murder committed for purpose of avoiding arrest and effecting escape from 

custody, and ( 5) murder was especially heinous, atrocious or cruel. The under 

sentence and prior violent felony aggravators were based on Dill beck's 1979 

conviction for murder in Lee County, Florida, when he was 15 years old. 

2. The court found one statutory mitigating circumstance, that Dill beck's 

capacity to appreciate the criminality of his conduct or conform his conduct to the 

requirements of the law was substantially impaired. The court also found several 

non-statutory mitigating factors. 

3. Dillbeck appealed to the Supreme Court of Florida, raising the 

following ten claims of trial court error: ( 1) error in juror qualifications; 

(2) refusing to admit evidence on specific intent; (3) requiring Defendant to submit 

to examination by State's mental health expert; ( 4) instructing the jury on flight; 

( 5) allowing State expert to invade province of jury on issue of Defendant's 

purposeful behavior; (6) instructing the jury on HAC aggravator; (7) finding HAC 

aggravator; (8) instructing the jury on avoid arrest/effect escape aggravator; (9) 

proportionality; and (10) failing to allocate burden of proof in instructing jury on 

aggravating and mitigating factors. The Court affirmed. Dillbeck v. State, 643 So. 

2d 1027 (Fla. 1994). A petition for writ of certiorari to the United States Supreme 

Court was denied. Dillbeck v. Florida, 115 S. Ct. 1371 (1995). 
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4. On April 23, 1997, Dill beck filed a motion to vacate the judgment of 

conviction and sentence. Dillbeck filed an amended motion on April 26, raising the 

following claims: (a) Denial of effective assistance of counsel generally; (b) Per se 

ineffective assistance for conceding guilt; ( c) Denial of presumption of innocence 

by forcing Defendant to wear restraints in presence of jury; ( d) Ineffective 

assistance of counsel for conceding HAC aggravator; ( e) Ineffective assistance of 

counsel for failing to conduct adequate voir dire; (t) Ineffective assistance of 

counsel for failing to move for change of venue; (g) Ineffective assistance of 

counsel for failing to obtain medical evidence to establish mitigating factor; and 

(h) ineffective assistance of counsel for introducing evidence of prior uncharged 

bad acts during penalty phase. 

5. The court conducted an evidentiary hearing, and then denied the 

motion. Dill beck appealed to the Supreme Court of Florida, and also filed a 

petition for writ of habeas corpus, asserting that Florida's capital sentencing statute 

is unconstitutional. On August 26, 2004, the Florida Supreme Court affirmed the 

denial of one ground and denied the petition for writ of habeas corpus, but 

remanded to the trial court to enter findings of fact and conclusions of law on the 

remaining claims. Dillbeck v. State, 882 So. 2d 969 (Fla. 2004). 
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6. On remand, the court entered new findings on the postconviction 

claims and denied the motion, and the Supreme Court affirmed. Dillbeck v. State, 

964 So. 2d 95 (Fla. 2007). 

7. On September 7, 2007, Dill beck filed a Petition for Writ of Habeas 

Corpus under 28 U.S.C. §2254 in the United States District Court for the Northern 

District of Florida. He subsequently amended the petition, raising a total of seven 

claims: (1) Ineffective counsel for failing to conduct proper voir dire; (2) trial court 

error in qualifying jurors; (3) Ineffective counsel for conceding HAC aggravator; 

( 4) Ineffective counsel for introducing prior bad acts; ( 5) trial court error in 

instructing jury on HAC aggravator; (6) trial court error in failing to properly 

instruct jury on burden of proof during penalty phase; and (7) unconstitutional 

death penalty scheme. 

8. The U.S. District Court dismissed claims 2, 5 and 6 as untimely, and 

entered a final order denying the amended petition and denying a certificate of 

appealability. Dillbeck v. McNeil, 2010 WL 419401 (N.D. Fla., January 29, 2010). 

Dillbeck appealed to the Eleventh Circuit Court of Appeals, which remanded for 

reconsideration of the Defendant's equitable tolling argument on three claims. The 

District Court again denied relief. Dillbeck v. McNeil, 2010 WL 3958639 (N.D. 

Fla., October 7, 2010 ). The Eleventh Circuit denied a certificate of appealability. 
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9. On March 28, 2014, Dillbeck filed a successive motion for 

postconviction relief under Fla. R. Crim. P. 3.851, raising the following three 

grounds for relief: (1) ineffective penalty phase counsel for presenting inconsistent 

mitigation evidence; (2) jmy's consideration of invalid aggravating circumstance 

violates Eighth Amendment; and (3) newly discovered evidence supporting age 

mitigator. The court denied the motion on June 5, 2014, and the Florida Supreme 

Court affirmed on April 16, 2015. Dillbeck v. State, 168 So. 3d 224 (Fla. 2015). 

10. In April of 2016, Dillbeck filed a second successive motion for 

postconviction relief, asserting a denial of his right to trial by jury under Hurst v. 

Florida, 136 S. Ct. 616 (2016). The trial court summarily denied the claim and the 

Florida Supreme Court affirmed. Dillbeck v. State, 234 So. 3d 558 (Fla. 2018), 

cert. denied, Dillbeck v. Florida, 139 S. Ct. 162 (2018). 

Ground for Relief 

I. NEWLY DISCOVERED EVIDENCE THAT DEFENDANT SUFFERS 
FROM NEUROBEHAVIORAL DISORDER ASSOCIATED WITH 

PRENATAL ALCOHOL EXPOSURE (ND-PAE), WHICH MITIGATES 
AGAINST IMPOSITION OF THE DEATH PENALTY 

Timeliness and Cognizability of New Evidence 

11. On April 27, 2018, Dillbeck filed a motion to correct illegal sentence 

in the Lee County case on which the under sentence and prior violent felony 

aggravators were applied in this case. He asserted that his sentence of life 

imprisonment for a crime committed as a juvenile was imposed in violation of 
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Atwell v. State, 197 So. 3d 1040 (Fla. 2016). During the course of that litigation, 

Dillbeck was evaluated by Dr. Faye Sultan, Ph.D., who conducted a forensic 

psychological evaluation on May 10, 2018 to determine whether Dillbeck suffered 

from any maturity or childhood issues relevant to that proceeding. That evaluation 

indicated the possibility of a fetal alcohol spectrum disorder ("F ASD"), at which 

point additional experts in F ASD were brought in. The multidisciplinary team 

consisted of Dr. Natalie Novick Brown, Dr. Wes Center, Dr. Paul Connor, Ph.D., 

Dr. Richard Adler, and Dr. Sultan. Additional evaluations and testing were 

performed through March and into April of 2019. 

12. On May 1, 2019, Dr. Brown, Dr. Adler and Dr. Sultan issued their 

final written reports, which were then provided to the undersigned registry counsel. 

Dr. Brown found that Dill beck met the diagnostic criteria for N eurodevelopmental 

Disorder associated with Prenatal Alcohol Exposure (ND-PAE). Collectively, the 

doctors found that Dillbeck suffers from significant and quantifiable cognitive and 

adaptive functioning deficits that had a direct impact on his criminal conduct in 

both the 1979 case and in the instant case. 

13. ND-PAE was first recognized as a mental health diagnosis in 2013 

after publication of the Diagnostic and Statistical Manual, Fifth Edition (DSM-5) 

under the category "Other Specified N eurodevelopmental Disorder." ND-PAE has 

been endorsed within the last three years as the official mental health diagnosis for 
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FASD conditions and is now standard and accepted practice in the field (Brown p. 

1-2). Dr. Brown's opinion on brain immaturity is based on recent findings in 

studies and journal articles from 2012, 2013 and 2014 on the effect of alcohol on 

brain maturation rates (Brown p. 66). The current protocol for measuring cognitive 

deficits in F ASD cases was published by the CDC in 2004 (Brown p. 42). 

14. All of these developments occurred after the trial of this case and were 

not known or discoverable by counsel through the exercise of due diligence until 

the Atwell litigation in the 1979 case revealed the possibility of a new diagnosis 

based on current DSM-5 diagnostic criteria. 

15. New scientific advancements can form the basis for a claim of newly 

discovered evidence. Duncan v. State, 232 So. 3d 450, 453 (Fla. 2nd DCA 2017); 

see also Wyatt v. State, 71 So. 3d 86, 100 (Fla. 2011) (recognizing that new testing 

methods or techniques that did not exist at the time of trial can form the basis for a 

newly discovered evidence claim). 

16. Under Fla. R. Crim. P. 3.851, a successive motion for postconviction 

relief based on newly discovered evidence must be filed within one year of 

discovery of the new claim. Jimenez v. State, 997 So. 2d 1056 (Fla. 2008). This 

motion is filed within one year of Dr. Sultan's initial evaluation and is timely. 

17. In order to provide relief, newly discovered evidence must be of such 

nature that it would probably produce an acquittal on retrial or, in the context of 
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sentencing, would probably result in a life sentence rather than the death penalty. 

Jones v. State, 591 So. 2d 911, 915 (Fla. 1991). 

18. The doctors' reports are too lengthy and detailed to fully summarize 

in a 25-page motion. The reports are provided and the doctors are available to 

testify under oath at an evidentiary hearing to fully explain their findings and 

opinions. Per Rule 3.85l(e)(2)(C)(i), the witness contact information is as follows: 

a. Dr. Natalie Novick Brown, Ph.D., 31811 Pacific Hwy S, B-341, 

Federal Way, WA 98003; (425)275-1238; drnataliebrown@gmail.com; 

b. Dr. Richard S. Adler, M.D., 1700 Seventh Avenue, Suite 210, Seattle, 

WA 98101; (206) 624-3800; richadler@fcpsycho.com; 

c. Dr. Faye Sultan, Ph.D., Northpoint Psychological Consultants, P.A., 

504 Northwest Drive, Davidson, North Carolina 28036; (704) 737-5003; 

fesultan@gmail.com; 

d. Dr. Wes Center, Brain & Behavior Associates, 6100 Southwest Blvd. 

Suite 500, Fort Worth, Texas 76109; (817) 295-8708; 

wes@brainandbehaviorassociates.com; and 

e. Dr. Paul Conor, Ph.D., Neuropsychological Assessment Services, 

22517 7th Ave. South, Des Moines, WA 98198; (206) 940-1106; 

paul@connomeuropsychology.com. 
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Non-exhaustive Summary of the New Evidence 

19. To be diagnosed with ND-PAE, there must be verified prenatal 

exposure to alcohol, at least one neurocognitive deficit, at least two adaptive 

functioning deficits, at least one self-regulation deficit, impairments that 

manifested in childhood, disturbances that cause clinically significant distress or 

impairment in social, occupational, or other important areas of functioning, and the 

disorder is not better explained by other causes (Brown report p. 32-34, 53-54). 

20. Dill beck's mother consumed alcohol throughout her pregnancy with 

Dillbeck, described variously as 3-4 six packs or a case of beer per day (Brown p. 

34). This far exceeds the threshold determined to cause ND-PAE (Brown p. 34). 

Consuming just four or five drinks in the first few weeks of pregnancy can 

interfere with embryonic brain development, and ongoing consumption thereafter 

can cause additional structural and functional damage (Brown p. 29). 

21. Dillbeck has four neurocognitive deficits: intellectual functioning, 

academic achievement, verbal learning and memory, and visuospatial construction. 

He has executive functioning deficits that impair self-regulation. He has three 

adaptive impairments in socialization, daily living skills and communication. There 

was childhood onset, and numerous secondary disabilities that developed in 

childhood and adolescence (Brown p. 53). 

22. Dr. Brown is a clinical psychologist with a post-doctoral fellowship in 
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F ASD. She opined that Dill beck's cognitive and adaptive history meets the 

diagnostic criteria for ND-PAE and there is no other adequate explanation for 

Dill beck's lifelong functioning. Dill beck's cognitive dysfunction and associated 

adaptive impairments produced many of the negative life outcomes predicted by 

the F ASD research. Dill beck is unable to cope effectively with life experiences and 

function effectively when left to his own devices. Dillbeck's executive function 

ratings indicate "widespread impairments in self-regulation" (Brown p. 2-3). 

23. Dr. Brown's opinions are based in part on a quantitative 

electroencephalogram (qEEG) and a CNS-VS, a neuropsychological screening test 

battery. Tests were administered by Ms. Rebecca Williams and interpreted by Dr. 

Adler and Dr. Center. Dr. Adler has previously testified as an expert in 

Washington, Oregon, Texas, Arizona, Arkansas, Tennessee, South Carolina and 

Utah (Adler p. 3). Evidence of qEEG results have been admitted in evidence in 

U.S. courts (Adler p. 3). Dr. Paul Connor performed the neuropsychological test 

(Brown p. 70) and assisted in interpreting the qEEG results (Brown p. 52). 

24. Dr. Adler is a medical doctor and forensic psychiatrist. He compared 

Dillbeck's qEEG data with a normative group and measured the variance. Where 

statistically significant deviation exists, sub-optimal functioning in that area of the 

brain would be expected (Adler p. I). 

25. The benefits of qEEG include the absence of malingering concerns, 
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the findings and implications are easy to understand, and it is possible to analyze 

deeper brain structures (Adler p. 2). 

26. LORETA is an analytical technique that uses low-resolution 

electromagnetic tomography to measure brain dysfunction quantitatively. The 

reliability is comparable to that of a PET scan (Adler p.3-4 ). 

27. Dillbeck has "prominent and serious neurocognitive impairments" 

that the qEEG was able to illustrate visually (Adler p. 7). 

28. Dr. Adler found that Dill beck's qEEG was "clearly and markedly 

abnormal." All major sections of the brain, including the frontal, parietal, temporal 

and occipital lobes, showed dysregulation on both the right and left side. LORETA 

revealed particular abnormality in the left inferior frontal lobe, which is vital in 

executive functioning, abstract thinking, sequential and strategic planning, mood 

control and social skills (Adler p. 8). 

29. Brain connectivity between brain sections was also abnormal and 

impaired in all four regions. Connectivity includes measurements of amplitude, 

asymmetry, coherence and phase lag in electrical activity between various areas of 

the brain. Coherence between brain structures was too high in some areas and too 

low in others, indicating that the structures were not working together properly to 

regulate behavior (Adler p. 8). There were "widespread abnormalities" in electrical 

functioning in the brain (Adler p. 11). There was a prominent degree of poor 
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connectivity between the amygdala and other structures, which is of real 

significance because healthy functioning requires inhibition of primitive impulses 

and urges associated with fear and aggression ( Adler p. 15-16). 

30. Dr. Adler opined that the CNS-VS and qEEG results are consistent 

with ND-PAE as defined in the DSM-5. Of the adverse factors in Dillbeck's life, 

his prenatal alcohol exposure was the most prominent and determinative (Adler p. 

9). 

31. Dillbeck's global brain function index was 6.45, which is on the line 

between the moderate and low performance zones. This indicates that Dillbeck is 

"clearly impaired." Dillbeck scored in the abnormal range in 7 of 12 component 

elements: (1) anxiety, (2) dorsal attention, (3) default mode, ( 4) executive function, 

(5) language, (6) mirror neuron, and (7) salience (Adler p. 12-13). 

32. Dr. Sultan's report details Dill beck's family and offense history, 

including his prenatal exposure to alcohol as disclosed by the birth father (Sultan p. 

4). Both Dr. Sultan and Dr. Brown determined that Dillbeck's life history is both 

consistent with and predicted by his prenatal alcohol exposure and impairments 

stemming from that exposure (Sultan p. 21; Brown p. 2). Dr. Brown opined that 

Dill beck's F ASD explains his offense conduct in a way that the prior expert 

testimony did not (Brown p. 53, 55). 

33. Dr. Brown noted that a physician diagnosed Dillbeck at trial with 
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fetal alcohol effects (FAE), which Dr. Brown described as an outdated diagnostic 

term for what is now called ARND (Brown p. 1 ). FAE/ ARND is a medical defect. 

ND-PAE is a mental defect and is now recognized as the official mental health 

diagnosis for FASD (Brown p. 2, 54). 

34. Dr. Brown's second opinion is that at the time of his offense, 

Dillbeck was a developmentally disabled adult with the mental defect ND-PAE, 

which substantially impaired his judgment, intentionality and impulse control, and 

which biologically predisposed him to over-react to stress. It is likely that this 

mental defect influenced Dill beck's offense behavior in both the 1979 case and in 

the instant case (Brown p. 3). 

3 5. Dr. Brown's third opinion is based on recent research indicating that 

F ASD causes delayed brain maturation, which is normally complete by the mid-

20s but can take substantially longer in people with FASD. Based on Dillbeck's 

adaptive delay at age 26, Dr. Brown opined that Dillbeck' s brain immaturity 

associated with his F ASD likely influenced his offense conduct by causing his 

functioning to be childlike (Brown p. 3). 

36. Dr. Sultan also found that Dillbeck' s brain development was stunted 

by the chronic trauma he experienced in childhood (Sultan p. 18). She also found 

that Dill beck's mental functioning was no better than that of an impulsive child 

unable to grasp consequences (Sultan p. 15). 
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3 7. Dr. Brown states that brain damage caused by F ASD is permanent and 

manifests as deficits in cognitive functioning that become evident in childhood and 

ultimately impair adaptive behavior across the lifespan. This is true even though 

most people with FASD have average to borderline intelligence (Brown p. 29-30). 

Dillbeck fits this profile because there is no adequate explanation for the 

significant difference between his academic skills and his IQ (Brown p. 35). 

38. In adaptive functioning, Dillbeck's global composite score fell at the 

2nd percentile, which is consistent with intellectual disability (Brown p. 39). Such 

deficits are associated with executive dysfunction and consistently appear in those 

with F ASD regardless of age or intelligence (Brown p. 39). 

39. CNS-VS testing revealed deficits in memory/learning, attention, 

visuospatial construction, executive functioning, social functioning, daily living 

skills and communication skills. Such a profile indicates pervasive brain damage 

with a few spotty strengths and a large number of weaknesses that together have a 

marked negative impact on overall adaptive functioning (Brown p. 43-44). Deficits 

of the type seen in Dillbeck's cognitive profile have a profound effect on behavior. 

While it is possible to compensate for one or two mild impairments, "when there 

are multiple mild to severe impairments in several areas of the brain as in Mr. 

Dill beck's case, compensation is impossible without external structure and 

supports" (Brown p. 44). 
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40. Dillbeck' s performance is context-specific. He performed in the 

average range on structured tests with concrete test guidelines and/or considerable 

examiner guidance, but was well within the deficient range on tests that required 

abstraction or problem-solving (Brown p. 45). Consistent with his test scores, 

Dill beck's history of social behavior in the community where external structure 

and support were limited was similar and was consistent with intellectual disability 

(Brown p. 46). Taken together, testing and adaptive assessment explain the nexus 

between Dillbeck' s brain functioning and his behavior (Brown p. 46). 

41. Dill beck exhibited at least mild impairment in 35 of 90 tests in the 

neuropsychological battery, including at least moderate impairment in 15. The 

profile reflects a "generalized processing and integration deficit in executive 

functioning." Executive function governs decision-making and complex reasoning 

that includes considering consequences, weighing risks and benefits, and linking 

cause with effect while resisting inappropriate impulses (Brown p. 46). These 

processes will be biologically derailed by strong emotions and urges that Dillbeck 

does not have the executive capacity to override (Brown p. 48). 

42. Dillbeck' s abusive childhood magnified his adaptive deficits via 

secondary disabilities in five of the six areas predicted by F ASD research. In 

Dill beck's case, he had a non-protective and unstable home environment with his 

abusive mother and absent father, physical, sexual and psychological abuse, and no 
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diagnosis or treatment for FASD as a child (Brown p. 49-50; Sultan p. 3-4). 

43. Prior to publication of the DSM-5, there was no specific mental health 

diagnosis for the central nervous system dysfunction in FASD (Brown p. 53). 

44. In 2016, a major meta-analytic study was published that reviewed 

over a hundred scientific studies regarding FASD. For the first time, it is known 

that prenatal exposure to alcohol can explain all of Dill beck's life history (Brown 

p. 55). Had this information been available at trial, Dr. Thomas, the pediatrician 

who testified about Dill beck's fetal alcohol effects, could have testified about the 

neurocognitive, self-regulation and adaptive deficits in Dill beck's FAE that 

influenced his offense conduct (Brown p. 55). 

45. At trial, Dillbeck was not diagnosed with a personality disorder or 

mental illness that might have explained his criminal conduct. It is now possible to 

explain the connection between Dillbeck' s brain damage and his offense history. 

Dr. Brown concluded that ND-PAE explains all of Dill beck's behavioral history 

(Brown p. 57). 

46. A person with F ASD and average intelligence is no different 

functionally than a person with intellectual disability because his adaptive 

functioning typically falls two standard deviations below full-scale IQ (Brown p. 

58). Dill beck's baseline social behavior is at this level (Brown p. 59). 

Understanding the functional impact of the neurological damage is key to 
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understanding the impact on the offense conduct (Brown p. 60). Due to his 

cognitive impairments, Dillbeck is biologically prone to over-reacting when 

alarmed (Brown p. 62). 

4 7. This evaluation found no evidence that Dill beck's conduct was 

intrinsic to or associated with any other personality disorder (Brown p. 65). 

48. Dr. Sultan, Ph.D., is Director ofNorthpoint Psychological Consultants 

in North Carolina. She opined that Dill beck suffered from severe mental illness at 

the time of the 1979 and 1990 offenses that significantly compromised his ability 

to appreciate the criminality of his conduct or to regulate his behavior, and that 

Dillbeck did not have the capacity to form intent during the 1979 offense (Sultan p. 

21). Dr. Brown similarly concluded that Dillbeck's ND-PAE rendered him prone 

to making bad decisions and acting aggressively with little appreciation for the 

impact of his behavior on others (Brown p. 66). 

49. Dr. Sultan also opined that Dillbeck lacked the capacity to plead 

guilty to the 1979 prior murder (Sultan p. 21). However, as of the date this motion 

was filed the 1979 conviction has not been set aside. 

Probable Effect on the Outcome of the Penalty Phase 

Mental Disturbance mitigator 

50. The new evidence establishes that the capital murder was committed 

while Dillbeck was under the influence of a mental disturbance. Extreme mental 
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disturbance is a statutory mitigating factor under § 921.141 (7)(b ), while mental 

disturbance that falls short of the extreme is admissible as non-statutory mitigation. 

Jones v. State, 652 So. 2d 346, 351 (Fla. 1995). This mitigating factor was not 

established at trial. 

51. Dr. Brown repeatedly uses the terms "mental defect" and "mental 

disturbance" in her report when describing her findings and conclusions (Brown p. 

3, 30, 54, 57). Florida courts have previously admitted expert testimony concerning 

fetal alcohol syndrome in support of an opinion that the defendant was under an 

extreme mental or emotional disturbance. See Zack v. State, 753 So. 2d 9, 15 (Fla. 

2000) (noting expert opinions on mental disturbance based on dual diagnoses of 

post-traumatic stress disorder and fetal alcohol syndrome). 

52. At trial, Dr. Berland did not diagnose Dillbeck with a mental disorder, 

nor did he adequately explain how Dillbeck's brain damage and cognitive and 

adaptive functioning deficits impacted his offense behavior. Dr. Wood said 

Dillbeck had a disorder similar to but less severe than schizophrenia. He 

acknowledged that there was "something specific wrong with his brain," but was 

unable to articulate or quantify the damage or establish a cause or a connection to 

Dill beck's offense conduct. Although evidence of fetal alcohol effect was 

presented, the diagnosis of ND-PAE as a mental disorder was not yet established 

or recognized, and the court treated it as non-statutory mitigation separate from the 
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statutory mental health mitigator and gave it little weight. 

53. By comparison, Dr. Brown found that Dillbeck meets the diagnostic 

criteria for ND-PAE, a mental defect that directly influenced Dillbeck's offense 

behavior by markedly impairing his judgment and ability to cope with stress and 

unstructured environments (Brown p. 3, 32). Dillbeck's deficits were so 

widespread that they had a "profound effect" on Dill beck's behavior and were too 

numerous and severe to compensate for without external structure and supports 

(Brown p. 44). 

54. In addition, the qEEG analysis quantified the extent of Dill beck's 

brain damage and functioning deficits in a way not previously available, and 

showed that despite average intelligence, Dill beck's cognitive and adaptive 

functioning were equivalent to that of a person with intellectual disability, for 

which execution is legally impermissible (Brown p. 39, 46). This evidence of 

mental disturbance would be of significant mitigating value. 

Diminished capacity mitigator 

55. The new evidence also bolsters the statutory diminished capacity 

mitigator in§ 921.141(7)(±) that was raised at trial. Dr. Adler's analysis of the 

qEEG found brain damage in the areas of the brain responsible for abstract 

thinking, sequential and strategic planning, mood control, social skills, and 

inhibition of primitive impulses associated with fear and aggression (Adler p. 4, 
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15). Dr. Brown concluded that Dillbeck' s F ASD hindered his ability to consider 

consequences, curb his impulsivity, weigh risks and benefits, and link cause with 

effect were impaired (Brown p. 46, 48, 66). This tends to show that Dillbeck's 

capacity to appreciate the wrongfulness of his conduct and to conform his conduct 

to the requirements of the law was substantially impaired. 

56. The trial court determined that the diminished capacity mitigator was 

undercut by evidence of Dill beck's relatively good behavior in prison, which the 

trial court took as evidence of strong impulse control: 

The claim of lack of impulse control does not stand when 
considering the defendant's exemplary record of only 
two disciplinary reports in eleven years of incarceration. 

* * * 

Surely if the defendant had any difficulty in controlling 
his impulses his prison record would be substantially 
different. 

(Findings in Support of the Sentence of Death p. 13). The mitigating evidence was 

subsequently given "little weight." Dillbeck, 643 So. 2d at 1028 n.2. However, the 

new evidence refutes the trial court's conclusion. 

57. The qEEG analysis showed a clear distinction between Dill beck's 

testing and level of cognitive functioning in structured vs. unstructured 

environments (Brown p. 45). Dillbeck scored in the average range in highly 

structured tests, but more than a standard deviation below average in less 
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structured tests (Brown p. 45). 

58. This performance gap was due to the specific areas of the brain where 

dysfunction was measured, as well as a lack of proper coherence between areas of 

the brain that balance and regulate each other in a healthy person. Dr. Brown stated 

that executive dysfunction is the most serious cognitive impairment because the 

prefrontal cortex controls self-regulation, conscious decision-making, and the 

suppression of socially unacceptable responses (Brown p. 30-31). 

59. In addition to the qEEG analysis, Dr. Brown found extensive evidence 

in Dill beck's life history where he displayed poor adaptive functioning in 

unstructured environments where he was left to his own devices or forced to think 

and plan abstractly without external guidance or support. Conversely, Dillbeck did 

comparatively well in highly regulated environments where there was routine, 

repetition and external structure provided, including when he lived with his 

adoptive parents and when incarcerated (Brown p. 42). 

60. Dr. Brown repeatedly emphasized the "context-dependent nature of 

adaptive deficits in FASD cases: 

Thus, while those with FASD tend to perform adequately 
in well-practiced tasks or in structured contexts with set 
routines, in novel unstructured situations where behavior 
is not guided by some external means, performance will 
reflect market impairment. This context-dependent 
cognitive profile appears to be unique to FASD. 

(Brown p. 32). 
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61. Dr. Brown found that Dill beck's behavior followed this track and 

"tended to improve significantly in direct proportion to the amount of structure and 

guidance in his environment - a tendency that is commonly observed in F ASD" 

(Brown p. 42). 

62. Had this information been available at trial, the trier of fact would not 

have taken Dillbeck's relatively good behavior in prison as proof of his ability to 

control his impulses or govern himself effectively in the community. As a result, 

the diminished capacity mitigator would have received much more weight. 

Non-statutory mitigation presented at trial 

63. The new evidence also bolsters the non-statutory mitigation based on 

Dill beck's abusive childhood by showing a causal connection between the prenatal 

alcohol exposure, the failure to diagnose and treat his F ASD prior to age six, and 

the secondary disabilities that arose when his abusive childhood and chronic 

trauma compounded the prior dysfunction. Dillbeck was also still a child when he 

was sent to one of the most violent adult prisons in the state and subjected to 

horrific abuse. 

Non-statutory mitigation not presented at trial 

64. The new evidence supports an additional non-statutory mitigating 

factor that Dillbeck has adjusted well to prison and would continue to do well if 

sentenced to life because the structure and routine in the prison environment helps 
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Dillbeck to compensate for his cognitive and adaptive deficits in a way that was 

not possible when he was left to his own devices. See Tundidor v. State, 221 So. 3d 

587 (Fla. 2017) (stating that good adjustment to prison is mitigating if supported 

by sufficient evidence). 

Mitigating effect on aggravating circumstances 

65. The new evidence reduces the aggravating effect of the prior violent 

felony and under sentence aggravators. Those aggravators were based on 

Dill beck's conviction for murdering a police officer when he was 15 years old. 

Dill beck's F ASD biologically predisposed him to over-react to the stress of being 

confronted by a police officer (Brown p. 66). Dillbeck's mental illness also 

substantially impaired his ability to form a premeditated intent to kill or appreciate 

the consequences of his actions (Sultan p. 21; Brown p. 66). His brain immaturity 

at age 15, caused by his FASD, rendered his functioning childlike and equivalent 

to someone with intellectual disability (Brown p. 58, 67). This substantially 

reduces Dill beck's culpability for the prior murder. Had this evidence been known, 

the aggravating factors based on the prior conviction would have been less 

weighty. 

Conclusions on probable effect of new evidence 

66. In Hurst v. State, 18 So. 3d 975 (Fla. 2009), the Florida Supreme 

Court stated that "we have consistently recognized that severe mental disturbance 
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is a mitigating factor of the most weighty order." Id at 1014. Affirming a trial court 

order granting a new penalty phase trial based on the failure to present mental 

health mitigation, the Court said that mitigation consisting of "impaired intellectual 

functioning, possible organic brain damage and fetal alcohol syndrome - all 

considered strong mitigators ... would not have been insignificant." 

67. In recognition of the qualitative difference of death from all other 

punishments, Florida jurisprudence affords a greater degree of scrutiny to capital 

proceedings. "Where a defendant produces newly discovered evidence that would 

probably have changed the verdict or finding of the court and could not with 

reasonable diligence have [been] discovered and produced at trial, he or she is 

entitled to a new trial." Swafford v. State, 679 So. 2d 736, 740 (Fla. 1996) 

(Harding, J., specially concurring) (internal quotation marks omitted). 

68. Dill beck's jury only recommended death by a vote of 8-4. There is a 

reasonable probability that the mitigating effects of the newly discovered evidence 

set forth herein is of such a nature as to probably produce a life sentence at retrial. 

Conclusion 

Based on the foregoing, the Defendant requests the following relief: 

(1) conduct an evidentiary hearing on this motion and allow the 

Defendant to introduce testimony in support of his allegations; 

(2) vacate the sentence of death previously imposed; and 
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(3) conduct a new penalty phase/sentencing proceeding. 

Isl Baya Harrison 
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PROCEED! NGS 

THE COURT: So let's take up, if \\e can, please, 

State of Florida versus Donald :Qllbeck. This is Case 

No . 1 9 9 0 CF 2 7 9 5 . 

Okay. So M. :Qllbeck is before the Court on a 

post-conviction notion under 3.851, M. Harrison? 

1-R. HARRI SON: That ' s c o r r e c t , Your Honor . 

THE COURT: Okay. I'munderstanding that this IS 

essentially a case rmnagerrent to deternine WJ.ether or not 

an evidentiary hearing should occur. 

1-R. HARRI SON: That i s c or r e c t , Your Honor . Under 

the rules, the proper status \\Ould be that today \\e \\Ould 

have a case rmnagerrent. W're required to hold one 

wthin a certain period of tirre. I've talked this over 

wth counsel for the attorney general, and \\e agreed that 

this \\Ould, in essence, be treated like a Huff hearing. 

The question is, is M. :Qllbeck entitled to an 

evidentiary hearing on this third successive notion for 

post-conviction relief that I filed in My? So that's 

the issue today, and \\e
1 re here to rmke short argurrents 

In that regard. 

THE COURT: 

1-R. EVANS: 

So that's WJ.y \\e
1 re here. 

Al 1 r i gh t . 

And, Your H:rnor, the \\Uy \\e nor rml 1 y 

handle these things 

THE COURT: Cb on and rmke your appearance, 

LISA BABCOCK, OFFICIAL COURT REPORTER 



703

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

M. Evans, so the record --

1-R. EVANS: 

THE COURT: 

Eddi e Evans. 

Cli, I'm sorry. I for got there \\US a 

court reporter here. Ckay. All right. 

1-R. EVANS: Okay. Your Honor, the - - M. M 11 saps 

4 

wth the attorney general's office, they generally handle 

the paperwnk and the legal argurrent WJ.en it corres to 

WJ.ether or not there's a Huff hearing and stuff. If 

there -- if there happens to be an evidentiary hearing, 

then I wll handle -- I wll handle that end of it. 

But - - s o M . M 1 1 s a p s w 1 1 b e t he - - w 1 1 b e t he one Wl o 

wll be speaking for the State today, because in these 

cases, the attorney general's office and state attorney's 

office are co- counsel. 

THE COURT: Yes, s 1 r. Okay. 

Cbod norning. 

NB. M LLSAPS: Cbod nor Ill ng, Your Honor. 14' narre' s 

Charrmine Mllsaps wth the attorney general's office. 

THE COURT: Spel 1 your 1 as t narre. 

NB. MLLSAPS: Mi-1-1-s-a-p-s. 

THE COURT: Okay. Al 1 right then. Okay then. 

r i gh t . 

So you \\ant to - - I guess the bur den 1 s on you, 

M. Harrison, if that --

Al 1 

1-R. HARRI SON: Yes. Yes, Your Honor. I think - - I 
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think that' s f ai r to say. Okay. Wll, then, I'll 

proceed. My I sit here and --

THE COURT: That' s fine. 

1-R. HARRI SON: Al 1 right. 

THE COURT: And for the record, M. Dillbeck 1s 

present. 

1-R. HARRI SON: Your Honor, that's correct. 

gent 1 ennn to icy 1 eft is the defendant, M. D:)nal d 

Di 11 beck. 

THE COURT: Okay. 

The 

5 

1-R. HARRI SON: Al 1 r i ght . Your Honor, M. Di 11 beck, 

on My 9th of this year, filed a third successive notion 

for post-conviction relief, per the provisions of Florida 

Rule of Crininal Procedure 3. 851. This notion 1s based 

upon WJ.at we claimis newly discovered evidence. 

attorney general, on My 30th, filed an answer. 

The 

And I think it fair to say one of the essential 

claims in the answer is that we're not entitled to any 

relief, we're not even entitled to an evidentiary 

hearing, because WJ.at we have alleged 1n our third 

successive notion is nothing new. It \\US -- or 1s 

evidence that \\US essentially presented in his 1991 

trial. 

W then, wth your permss1on, and I thank 

M. Mllsaps for that, we filed a reply to her answer, 

LISA BABCOCK, OFFICIAL COURT REPORTER 
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and \\every rreticulously tried to show you in writing, 

chapter and verse, very detailed wiy the attorney general 

1s wrong, that \\hat \\e are seeking to have a evidentiary 

hearing on 1s clearly legally newy discovered evidence 

that \\arrants a full and fair evidentiary hearing. 

So that's the rub. I think \\hat M. Mllsaps wll 

be saying 1s, look, you're just rehashing old news. This 

has been done before. You're not entitled to anything 

now. And, of course, \\e strongly disagree wth that. 

Judge, I don't know - - I al \\ays \\Onder about the 

case load that you are facing -- wiether or not you've 

even had a chance to consider the notion, M. M 11 sap' s 

ans\\er, and our reply. 

opportunity to do that. 

You rmy not have even had that 

I don' t know. But I as s u rre t hi s 

1s all coning at you fairly recently. 

And I say that for this reason: Our new claim is 

very technical. I'm going to explain how it even carre to 

be. I get the ilil)ression from the attorney general's 

office that rmybe they're taking the position that, 1 ook, 

this case has been around for a 1 ong ti rre, they're at the 

end of the road and the defense is just trying to corre up 

wth sorrething out of the blue to forestall an execution. 

That 1s absolutely not the case. This new evidence \\US a 

shock to rre. It \\US news to rre and I just \\ant you to 

know kind of how it carre to be. 

LI SA BABCOCK, OFFI CI AL COURT REPORTER 
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In 2016 the Florida Suprerre Court held, 1n the 

At \\e 1 1 c as e, t hat i t vi o 1 at e s t he Ei g ht h Arre n d rre n t t o 

sentence a person to life ilil)risonrrent in Florida for an 

offense comritted as a juvenile. M. Dillbeck's earlier 

case, his 1979 case, \\US a honi ci de case WJ.en he \\US 15 

years old. 

He \\US represented by other la\\Yers in that 

proceeding. In other \\Ords, \\e \\ere last in court here 

before Judge Thlil)sey WJ.en the Hurst decision carre out. 

You rerrerrber Hurst and all that that ilil)lied. W \\ere 

hoping for relief under Hurst regarding the present 

nurder case but \\e 1 ost. W 1 ost 

THE COURT: The present case WJ.ere the death penalty 

has been ilil)osed? 

1-R. HARRI SON: Yes. In other \\Or ds, Your Honor, 

unfortunately, Judge Thlil)sey and the Florida Suprerre 

Court ruled against us regarding the Hurst issue. His 

jury recomrended death by a vote of eight to four, and so 

\\e \\ere hoping to get relief under Hurst. Ho\\ever, for 

reasons that \\e don't need to get into today, he nissed 

that bright line tirre and he \\US denied Hurst relief. 

So I wll be very frank wth you, Judge. At that 

point in tirre, I \\US very, very concerned because I 

thought I had reached the end of the road as far as 

WJ.atever I could do to try to help M. Dillbeck. 
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Ho\\ever, as I say, other la\\Yers challenged, under the 

At\\ell decision, challenged his life sentence for the 

1979 honicide. 

8 

Now, in the process of that, his la\\Yers requested a 

psychological evaluation WJ.ich W<lS perforrred by a 

Dr. Faye Sult an in 2018. You should have 1 n your fi 1 e a 

copy of Dr. Sultan's report. Dr. Sultan, 1n the course 

of providing a series of psychological evaluations of 

M. Dillbeck, arrived at a conclusion that W<lS joined 1n 

by four other rrental health experts. 

They all deternined that M. Dillbeck suffers from a 

particular psychosis, a particular rrental illness, that 

Wclsn't even a part of the literature, Wclsn't even a part 

of the science WJ.en he W<lS convicted in this particular 

case in 1990. This is cal 1 ed neurobehavi oral disorder 

associated wth prenatal alcohol exposure, or 1n the 

lingo that they use anong psychologists, ND-PAE. 

This is the new evidence. In other \\Or ds, once 

Dr. Sultan carre up wth this initial diagnosis, she 

collaborated wth other rrental health experts and they 

deternined that M. Dill beck, because his nother drank 

excessively during the pregnancy, that M. Dill beck W<lS 

so seriously affected 1n the \\Onb, so to speak, that he 

has alW<1ys functioned as a person wth an intellectual 

disability, WJ.at \\e used to call rrental retardation. 
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This \\US - - this is new y dis covered evidence 

because, under the rules that govern it, it could not 

9 

have possibly been known at the ti rre of the 1990 honi ci de 

and, therefore, it entitles himto a newevidentiary 

hearing in this courtroom before Your Honor. 

Now, I go into great detail in describing this new 

diagnosis, this new evidence. I 1 ay it al 1 out for you 

1 n the pleadings. And it' s the kind of it' s the kind 

of effort that a 1 a\\Yer nnkes WJ.ere -- you know, I don't 

have the knowedge that these psychologists have, but by 

taking the tirre to write it out carefully, to explain it 

to the Court carefully, to docurrent it wth these reports 

from this nultitude of experts, you can see exactly WJ.at 

\\e
1 re t al king about. 

This is not sorre old evidence of nnny, nnny years 

ago. It is new evidence of a very, very sen ous 

psychosis that this nnn has al\\ays suffered from And 

had his jury in 1991 known about it, \\e allege that it 

1s, \\e feel, nore than likely that they \\Ould have 

recomrended not eight to four for death but for life. 

That's the WJ.ole point of this exercise. 

And rather than spend a lot of tirre today trying to 

get into all of the ninutia, I wll tell you I wll be 

perfectly -- I wll feel perfectly treated fairly if the 

Court wll -- and I know it's hard to ask wth all that 

LI SA BABCOCK, OFFI CI AL COURT REPORTER 



709

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10 

you have to do as a judge. But i f, over t i rre, you' r e 

able to really study the notion, give M. Mllsaps every 

consideration wth regard to her ans\\er, and then read 

our reply, and you \\ill see that WJ.ile she can get up 

here and she can talk about this stuff ten tirres better 

than I can, she's so articulate but she's not the expert. 

W have docurrented in this file WJ.at the experts 

say, and they say that this is a new illness that could 

not have been knowi about at the ti rre of this trial. 

it is sorrething that fits the statutes and the rules 

regarding newly discovered evidence, and \\e should be 

afforded an opportunity for you to hear it. 

And 

Now, I'm - - aga1 n, I wrn' t I wrn' t get into al 1 

of the -- all of that detail. I just \\ant to point out 

one other thing. Cbe other thing: M. Mllsaps is going 

to argue that, okay, even if this is -- if this is 

legitinntely newly discovered evidence, \\e \\aited too 

long to file it, the notion to seek relief here in this 

court . And she's just absolutely wrong. 

I had no \\Uy of know ng about this new evidence 

until these experts, in 2018, colil)leted their study. I 

rre an , M . :a 1 1 be c k \\a s s u b j e c t t o EEG; , t o l\.RI s , t o a 1 1 

of this very sophisticated psychological testing and 

exanination. And it \\US only in 2018 that it \\US reduced 

to writing so that I could learn about it. 
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And wthin a year, wiich is \\hat the statute 

requires and the rules require, wthin a year of 

knowledge of this newly discovered evidence, I filed a 

tim:dy third successive notion for post-conviction 

relief. 

11 

And earlier I did not cite, and I \\anted to rmke 

sure I did bring it to your attention today, Section 

27.711(11) of the Florida Statutes. This 1s part of the 

registry statute, Judge. And you've probably dealt wth 

this over in Quincy, but here's \\hat it says: It says to 

a person like IIE, a registry la\\)'er, \\hat I can do for 

M. Dillbeck. 

The Florida Legislature says, "An attorney appointed 

under Section 27.10 [sic] to represent a capital 

defendant rmy not represent the capital defendant during 

a retrial, a resentencing proceeding, a proceeding 

comrenced under Chapter 940, or a proceeding challenging 

a conviction or sentence other than the conviction and 

sentence of death for wiich the appointIIEnt \\US rmde." 

In other \\Ords, the attorney general is going to 

argue that I should have gone doWJ. there to Lee County 

wth regard to this case that he had \\hen he \\US 15 years 

old, and I should have dug al 1 this stuff out, you know, 

over the -- over the succeeding years, and I should have 

had this inforrmtion years earlier than I did. 
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Then the St ate of Fl or i da turns right around and 

says absolutely not, I cannot do that. Wien the Florida 

Leg i s 1 at u r e enact e d t hes e s t at u t e s r e gar di n g r e g i s t r y 

attorneys, they clalil)ed us doWJ. pretty hard. 

So, 1 ook, aga1 n, M. M 11 saps is going to rmke a 

beautiful argu~nt 1n just a ninute as to -- as to WJ.y 

this 1s old new;. But WJ.en you read these pleadings and 

read those reports of these scientists, I think you're 

going to see that she's wrong. 

I just want to ask you WJ.en you - - WJ.en you consider 

all this, there are -- there are a couple of very basic 

aspects of the lawregarding WJ.ether or not \\e
1 re 

entitled to an evidentiary hearing in a in a capital 

case 1n a post-conviction proceeding. And I just want to 

~ntion a few of them because they' re not ~ntioned 

earlier 1 n our subni ssi ons. 

First of all, regardless of the argu~nt that 

M. Mllsaps is going to rmke, the law is that the 

allegations in a notion for post-conviction relief are 

taken as true unless conclusively refuted by the record. 

So as it st ands right now, WJ.en you decide WJ.et her or not 

\\e
1 re entitled to an evidentiary hearing, the Court 1s 

obliged to consider WJ.at \\e
1 ve alleged as true, not 

necessarily WJ.at the attorney general argues. 

Se c on d 1 y , a c c or di n g t o Ru 1 e 3 . 8 5 1 ( e ) ( 2) , " A c 1 a i m 
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raised in a successive notion shall not shal 1 only be 

disnissed if the trial court finds that it fails to 

allege new or different grounds for relief and the prior 

deternination W<lS on the rrerits." And again, this all 

corres back to wiet her or not you decide this new claim 

that \\e have raised is new or it W<lS, 1n essence, or 1s a 

rehash of wiat W<lS litigated 1n 1991. 

And finally, Judge, the law is, based upon cases 

like Rivera versus State, wiich I wll cite -- I'll give 

the cite for later, in cases involving the death penalty, 

there is a strong presulil)tion in favor of holding an 

evidentiary hearing on a Rule 3.851 notion, so I'd just 

ask you to consider those pararreters wien you decide 

wiether or not \\e are entitled to an evidentiary hearing 

on this new claim that \\e have presented. 

I ' 1 1 I' m going to now shut up wt h j us t I j us t 

Wc1nt to nnke sure that the record 1s 1n order. In 

addition to filing the notion and the reply to M t 0 

t he co un s e 1 for t he at t or n e y gene r a 1 , I s u b ni t t e d t hes e 

reports of these experts. And I just -- I --

M. Mllsaps indicated that the record in that regard W<lS 

nnybe a 1 it t 1 e confusing, you know, nnybe \\e got s orre 

paper\\Ork nixed up. 

So I \\Ould like to at least have a little tirre to 

check to nnke sure as to wiat Your Honor has and wiat - -
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of course, I sent it to M. Mllsaps and to M. Evans, to 

rmke sure this record is all together and understandable. 

But w t h t hat , J u d g e , I t hank you, and I ' 1 1 t u r n t he 

floor over to M. Mllsaps. 

THE COURT: Just one second. Okay? 

(A pause in the proceeding.) 

THE COURT: Al 1 right. Cbod norm ng. Yes, rm' am 

NB. M LLSAPS: Your Honor, I am go1 ng to argue the 

tirre -- the untirreliness of the notion; I'm going to 

start wth that. And WJ.y that' s so i npor t ant is the rule 

governing successive post-conviction notions does say 

that about conclusively rebutted by the record, but 

there's also Florida Suprerre Court case law 

And they have interpreted that to rrean that the 

notion, even a claim of newy discovered evidence 

first I' m going to argue to you it' s not even new, but 

even if you view it as new, it nust be filed wthin one 

year. And if a post-conviction notion, a successive 

post-conviction notion --

THE COURT: One year of WJ.at? 

NB. MLLSAPS: One year of the discovery of the new 

evidence, WJ.i ch the St ate argues is this new diagnosis 

that they' re relying on, \\US published in the DSM5 1n 

2013. And so you should have, wthin a year of the 

publication of that diagnosis, M. Dillbeck -- WJ.at they 
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did doWl In the Lee County case should have been done 

here. 

W' re not ar gm ng, Your Honor - - I' m not ar gm ng 

t hat M . Har r i s on s ho u 1 d have gone and hand 1 e d t he Le e 

15 

County case. But WJ.a t I am ar gm ng Is if you \\ant your 

client diagnosed wth a new diagnosis of ND-PEA, you need 

to have had him evaluated and filed a newclaimwthin 

one year of that new diagnosis being presented. 

Now, Your H:rnor, I'd 1 i ke to gI ve you three case 

cites for the proposition that if a notion IS untirrely, 

\\e do not have an evident i ary hearing. You' re supposed 

to s ummr i 1 y deny unt i rrel y notions. 

Lukehart vs. State, 103 So. 3d 134. 

And so that' s 

That' s a Fl or i da 

Suprerre Court case from 2012. And Reed versus St at e 116 

So. 3d page 260, the pinpoint cite on that is 263 to 264. 

That's a Florida Suprerre Court case from 2013. And then 

there's also Archer from the Florida Suprerre Court. 

That's an unpublished opinion, 151 So. 3d 1223, the 

Florida Suprerre Court, 2014. And WJ.at they all stand for 

is if a claim is untirrely, it should be summrily denied. 

You should not hold an evident i ary hearing. 

And the reason this is untirrely is really t\\0-fold: 

First, they are relying on -- and, Your Honor, I used 

there \\ere -- nnny studies that they used \\ere even 

before 2013 so I'm being very generous wth the 2013. 
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This claim needed to be raised by -- 1n 2014. Your 

Honor, this claim is years late and, therefore, it should 

be s ummr i 1 y denied. That's even viewng it as new 

Now, Your H:rnor, the St ate' s ar gurrent is that nuch 

of WJ.at \\US at trial -- at the original penalty phase, 

the defense called three rrental health experts: A 

Dr. Thorms, Dr. Ber 1 and, and Dr. Vbods. Dr. Thorms \\US a 

geneticist, and I 1 ay out a summry of his test i nony at 

the penalty phase on page 18 of icy ans\\er. But he \\US a 

geneticist WJ.O testified to fetal alcohol effects. 

So they did present nitigation relating to the fact 

that his not her drank si gni fi cant 1 y WJ.i 1 e he \\US - - WJ.en 

he \\US in utero, WJ.ile he \\US a child in her wrnb. And 

so fetal alcohol effects, the effect of his nother's 

drinking on his developrrent, \\US presented to the jury 

during the first penalty phase, so really it's not new 

also in that sense. This jury heard this. 

And I rely largely, really, on the recent death 

\\Ur rant case of Long. And in Long, they - - he had 

presented brain 1nJury testinony at the original penalty 

phase, and then he said in the post-conviction during the 

\\arrant, that there \\ere new \\ays to rreasure the exact 

extent of the darmge, 

and CTE. Your Honor, 

speci fi cal 1 y a NeuroQuant i rmgi ng 

I don't know WJ.at CTE testing is, 

but t he p o i n t of Long \\a s t hat t he r e \\e r e t \\0 n e w \\a y s t o 
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e v a 1 u at e Long ' s b r a i n d a rm g e , and t he F 1 or i d a Sup r e rre 

Court said no, that's not newly discovered evidence 

because it \\US knoWl and presented to the jury. A 

17 

version of it \\US knoWl and presented to the Jury at the 

original penalty phase so \\e do not consider that newly 

discovered evidence. And they did not -- and they 

affirrred the summry denial of that. 

And then it -- so ny argurrent' s really t\\0-fold, 

because this is untirrely, really, t\\O \\ays: Under Long 

because it \\US presented -- a version of it \\US presented 

at trial; and then even if you look at it as totally new, 

WJ.i ch the Fl or i da Supr erre Court did not in Long, but even 

if you look at it that \\Uy, all these exaninations of 

M. Dill beck should have occurred in 2013, and the notion 

should have been filed in 2015. If they \\anted to raise 

this claim, they needed to do it before 2015. They 

needed to do it within one year of the new diagnosis of 

ND-PAE being published in the -- in the DSM5. 

So because it's untirrely, it should be summrily 

denied. Be c a us e u n de r Long' s r e a s o Ill n g, t hat ' s a b r and 

newsuprerre court case, the analogy is perfectly on point 

in terms of WJ.ether or not sorrething's new And WJ.at 

they said is WJ.en sorrething's been presented at the 

penalty phase, a new overlay on it is not newly 

discovered evidence. 
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And then, Your Honor, they also addressed in Long 

that they -- the tests for newy discovered evidence has 

t\\O prongs to it, and the second prong 1s, \\hen you' re 

raising soITEthing having to do wth nitigation, the 

second prong is likely to result in a life sentence. And 

t he F 1 or i d a Sup r e ITE Co ur t , i n Long, s a i d t hat t he b r a i n 

dannge at issue in Long \\Ould not have resulted in a new 

sentence, and they relied on the nunber of aggravators 

that \\ere present. The r e \\e r e f our i n Long, Your Honor . 

There are five here. 

In Long -- both cases do involve HAC. So \\hat they 

said \\US they didn't believe, even if you 1 ook at it as 

being slightly nore po\\erful nitigation because it has 

new details, it \\Ould still not result in a life 

sentence. And that -- that analysis colil)letely applies 

to this case, given the facts and the nunber of 

a g gr av at o r s h e r e , i n c 1 u di n g HAC on t hi s nu r de r , t hat 

fetal alcohol -- the new diagnosis, to the extent it 1s 

new, of NE- DP A \\0 u 1 d not r es u 1 t i n a 1 i f e - - i n a 1 i f e 

sentence, just 1 i ke the old diagnosis of fetal alcohol 

effects did not result in a life sentence. And that 

real 1 y concludes icy pr es ent at ion, Your Honor. 

THE COURT: Le t ITE j us t a s k you one q u e s t i on I ' m 

al \\ays curious about. 

presupposing anything. 

Okay. So - - and I' m not 

I' mj ust asking the question. 
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Al 1 r i gh t . So if M. Harrison -- wio is supposed to --

wio is supposed to accept the blarre, for lack of a better 

\\Ord, for his fai 1 ure, if that's wiat he did, of fi 1 i ng 

the notion tirrely? 

NB. M LLSAPS: \\e 11 , Your H:rnor - -

THE COURT: Wien I say that, I'm al \\ays \\Onder i ng, 

okay, so the 1 a\\Yer doesn't do his job. Assuning for the 

sake of argurrent that the la\\Yer didn't do his job, then 

do I get a post-conviction of a post-conviction? 

NB. M LLSAPS: 

rmkes it unt i rrel y. 

\\el 1, but, Your Honor, that just 

It's not so nuch -- first of all, 

there's no such thing as ineffective assistance of 

post-conviction counsel so \\e don't -- because you don't 

have a Sixth Arrendrrent Right to counsel, you don't have a 

Sixth Arrendrrent Right to effective counsel. 

Supr erre Court, ti rre and ti rre again, has - -

The Florida 

THE COURT: I understand that. Conceptual 1 y, 1 n icy 

brain, is wiat I'mtrying to figure that -- the ans\\er to 

that question. 

NB. M LLSAPS: \\el 1, Your H:rnor, 1 ot s of things get 

over 1 ooke d. 

as bl arre. 

I don't - - I' m not sure I even think of it 

This is a possible claim It's also being 

r a i s e d i n t he Le e Count y c as e . I can tel 1 you right now 

I don't even think the State's filed its ans\\er in the 

Lee Count y case but - -
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THE COURT: So the judge hasn't ruled on that issue 

doWl there in terms of wiether or not that life sentence 

should be vacated? 

NB. M LLSAPS: Your Honor, they have not. Because 

to -- as far as Your Honor, I' m going to inf or rml 1 y 

tell you \\hat I know 

THE COURT: Okay. That' s fine. 

NB. M LLSAPS: Thi s i s j us t through the phone. 

I sent icy pleading to the prosecutor handling that. 

Andi sent it she sent IIE, Did you write anything? 

And I sent it to her via e-rmil, and that \\US just 

earlier 1 ast \\eek. So she hasn't even written her 

response yet. 

THE COURT: Okay. 

NB. M LLSAPS: So there' s, you know - - I \\Oul dn' t 

think a judge \\Ould rule wthout hearing from the State 

S 0 .. 

Now, the earlier claim, having to do wth that they 

got all this from the experts that exanined him, \\US a 

j u v e n i 1 e , At \\e 1 1 , and t hat ' s p e n di n g i n t he Se c on d :OCA 

I can tell Your Honor that the briefing has been 

conpleted but, in fact, because the Florida SupreIIE Court 

receded fromAt\\ell, the State is not even going to file 

a brief. Ve believe that the laws so clear, \\e 1 re not 

even filing a brief in the Second :OCA Because he 
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can't -- under current law, he cannot Win that appeal. 

So -- but no, this issue about that ND-PAE, as I 

under st and it, it's pending doWll there. 

21 

So nunber one, rmybe he'll get an evidentiary 

hearing doWll there. Alt hough, quite frankly, Your Honor, 

I told her howl \\Ould address that, and the truth IS, IS 

he entered a guilty plea to the nurder of the deputy doWll 

In Lee County, and a guilty plea is not -- you know, it 

\\asn't a -- and this isn't even adnissible. 

Rerrenber, in the noncapi t al case - - this Is 

adnissible because it's adnissible at a penalty phase In 

this capital case. But in a noncapi t al case, that' s not 

going to even be adnissible because that's equivalent to 

dininished capacity evidence. And dininished capacity 

evidence -- Your Honor, quite frankly, I think he's going 

to lose doWll In the -- in the trial court In Lee County 

because that's not adnissible evidence at a trial. And 

they' re going -- they just -- from WJ.at I could gather 

about WJ.at she told rre they said in their pleading doWll 

there, they just skipped over the fact that he entered a 

guilty plea. 

W don't grant newtrials on a guilty plea, nuch 

less new trials for evidence that's not adnissible. I 

\\Ould -- I personally \\Ould find it unusual if the judge 

\\Ould even grant an evidentiary hearing on that. I \\OUl d 
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think he \\Oul d say - - he or she \\Oul d say it' s not 

adnissible so it doesn't really rmtter. The reason it's 

adnissible here is because it's adnissible in the penalty 

phase. It \\Ould be adnissible in the penalty phase, the 

new diagnosis. 

THE COURT: 

But, Your H:rnor, having - -

Wll, let rre ask you this: And I' m not 

trying to i lil)Ut e anything to M. Harris on, but are you 

suggesting that the la\\)'ers are -- that they have -- I 

rrean, it's not going to be adnissible doWJ. there and so 

it was just a pre di cat e to bring it here? 

NB. M LLSAPS: No, Your Honor. 

THE COURT: Okay. 

NB. M LLSAPS: Abs ol ut el y not. 

THE COURT: Okay. 

NB. MLLSAPS: I was just saying I don't think he' 11 

get an evidentiary hearing on it doWJ. there, and that's 

wiy. 

THE COURT: Okay. 

NB. M LLSAPS: Your Honor, I' mt r yi ng as nuch as 

possible to - - icy ar gurrent s - -

THE COURT: That' s fine. 

NB. MLLSAPS: are very different --

THE COURT: Okay. 

NB. M LLSAPS: than - - now, I think they' re going 

to rmke a ti rrel i nes s ar gurrent on that one too, but icy 
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argurrents are different here because this \\Ould be 

adnissible and it \\Ouldn't there. 

THE COURT: I got it . I got it . 

23 

NB. MLLSAPS: So no, I'm not and I' mj ust trying 

to say, Your Honor, there are lots of claims that can be 

brought. There could be - - the 1 a\\Yer either, you know, 

doesn't read the DSM5 every tirre it corres out -- your 

Honor, I'm a capital litigator and been one for 20 years, 

and I don't drop everything and read the DSM5 either, 

not WJ.en I learn it as I go along. 

So, you know, sorre of this is - - I \\Oul d think that 

\\Ould be an extraordinary high standard even for -- if 

you \\er e a capital trial 1 a\\Yer and that' s al 1 you did, 

rmybe you do drop everything and read the DSM5. But I 

\\Oul dn' t think a nor rml - - I \\Oul dn' t think a nor rml 

prosecutor \\Ould drop everything and read the DSM5 so ... 

THE COURT: No, I \\US just curious about that. It I s 

like, okay, you know, because of the la\\Yers not -- and 

I'mnot suggesting M. Harrison is ineffective but 

because the la\\Yer dropped the ball, does the defendant 

suffer? And you've ans\\ered it. 

NB. M LLSAPS: Okay. Thank you, Your Honor. 

THE COURT: Al 1 r i gh t . Yes, s i r? Are you going to 

res pond? 

1-R. HARRI SON: Your Honor, WJ.at I' d 1 i ke to do 1 s 
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t hi s: Counsel for the attorney general has cited a 

couple of cases, and I think certainly part of the 

concern is \\hen the one-year !irritations of action period 

\\Oul d begin. She' s c i t e d ca s e 1 aw t hat s a y s t hat once 

this syndrorre/this diagnosis \\US part of the scientific 

literature, that at that point in tirre, either 

M. Dill beck or I \\ere supposed to realize that, even 

though he hadn't been tested for it, and that's \\hen our 

tirre began to run. That ' s wi at s he s a y s . I \\Oul d be 

happy if you \\Ould just allow rre ten days to read these 

cases and fi 1 e a short written response. 

NB. M LLSAPS: No objection, Your Honor. 

THE COURT: Al 1 r i gh t . That's fine. And then so 

1 S ny 30 days to enter an order start fromthat ten 

days? 

NB. M LLSAPS: I \\Oul d think yes, Your Honor - -

THE COURT: Okay. 

NB. M LLSAPS: that it \\Oul d - - that it \\Oul d 

go - - I'm going to do an analogy. W start the tirre for 

ruling \\hen we do post-conviction notions \\hen we do 

post-evidentiary hearings fromthe date that our 

hearings - - our rrenos are subni t t ed. So I think it \\Oul d 

run from the date he subnits his -- the last written 

pleading. 

THE COURT: Okay. That ' s f i n e . 
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Okay. So all right. That's fine, M. Harrison, you 

can do that. 

1-R. HARRI SON: Thank you. 

THE COURT: And then I' 1 1 - - okay. So i t w 1 1 be 

ten days starting Mnday. 

1-R. HARRI SON: Al 1 r i ght . Thank you. 

THE COURT: Okay. And then icy order w 11 be done 

required ten days -- 30 days from that date. Okay? 

1-R. HARRI SON: Al 1 r i ght , s i r - - or Your Honor, 

rm' am Sorry. 

THE COURT: That' s fine. N:) problem Been called 

\\Orse. 

Okay. All right. Let rre j us t t a 1 k a 1 i t t 1 e bi t 

about transporting. Okay? It' s not icy intentions - - and 

I don't know if there's going to be any additional 

hearings. Okay? All right. I' m j us t - - I j us t got 

\\aylaid pretty bad over in Gadsden County bringing a 

defendant to court every ti rre the door opened and his 

narre \\US cal 1 ed. And I'm not intending on doing that. 

The rules don't allow it -- don't require it, and 

I'mnot going to put the sheriff's office to the task of 

bringing this defendant up if there's not going to be 

sorret hi ng evident i ary. Okay? 

I'm just rmki ng a comrent because I know I \\ent toe 

to toe wth the la\\)'ers in Gadsden County about bringing 
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up a certain defendant every tirre his narre \\US called 

because it \\US a death case. 

26 

NB. M LLSAPS: Your Honor, I'm afraid they \\ere --

for post-conviction purposes, our rule literally provides 

that WJ.en it's just the attorneys arguing and no evidence 

is being taken that the defendant's presence is not 

required. 

THE COURT: Ri gh t . 

NB. M LLSAPS: It' s only WJ.en evidence 1 s being 

taken, WJ.en testinony is being given --

THE COURT: Ri gh t . 

NB. M LLSAPS: - - that his pr es ence 1 s required. 

That' s explicit under - -

THE COURT: I know but you'd be surprised WJ.at sorre 

la\\)'ers in this circuit say 

NB. M LLSAPS: Fine, Your H:rnor. But I didn't 

\\all t 

THE COURT: -- about the presence of -- no, I' mj ust 

s ay1 ng. I'm not trying -- because they all but broke 

that 1 it t 1 e county bringing this defendant up every ti rre 

his narre \\US on the docket. 

NB. M LLSAPS: Your Honor, the defendant's presence, 

under our rule, \\US not even required here today. 

THE COURT: Right. Okay. I'mjust letting 

everybody know how I feel. 
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1-R. HARRI SON: And, Your Honor, I assure you that I 

agree wt h al 1 of that . I didn't even knowM. Dillbeck 

\\US going to be here today. He, as al\\ays, 1s very 

courteous and cooperative wth rre, and he's al\\ays 

courteous to the State. He says that unless his presence 

is absolutely necessary, he \\Ould prefer not to be 

brought up so 

THE COURT: 

just \\ant you to know--

Okay. That ' s f i n e . Okay. 

I'mjust saying that I've had situations WJ.ere the 

la\\)'ers really corre doWJ. on rre. And I just realized 1n 

reading the rule in detail, it ain't necessary, 

especial 1 y WJ.en you got a poor county dealing wt h the 

rmnpo\\er. It's just i t broke that - - it' s breaking 

that county bringing this person up from Florida State 

Prison every tirre \\e have anything. 

Okay. All right then. Okay. So \\e w 1 1 be i n 

recess on this case. I'll look for your -- WJ.atever it 

is that you call it, M. Harrison, and then I'll rule 30 

days from that. 

1-R. HARRI SON: All right. And if the State \\ants to 

file any response, I'm good wth that too. This \\ill be 

the last thing I'mgoing to file at this stage. 

THE COURT: Okay. I don' t know if you w 11 

NB. M LLSAPS: Your Honor, probably not - -

THE COURT: Okay. 
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NB. MLLSAPS: -- but if I think I do, I wll do it 

very quickly. 

THE COURT: Okay. 

NB. M LLSAPS: You do not even need to provide 

additional tirre. 

THE COURT: Yes, rm' am 

NB. MLLSAPS: I' 11 have it to you 1n no tirre. 

THE COURT: Okay. Cool . Thank you. 

(The proceedings concluded at 10: 56 a. m) 
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1 CERTI FI CATE 

2 STATE OF FLORI DA 

3 COUNTY OF LEON: 

4 I , LI SA A BABCOCK, Off i c i a 1 Co ur t Rep or t er , do 

5 hereby certify that the foregoing proceedings \\ere taken 

6 before rre at the tirre and place therein designated; that icy 

7 shorthand notes \\ere thereafter translated under icy 

8 supervision; and the foregoing pages are a true and correct 

9 record of the aforesaid proceedings. 

10 I FURTHER CERTIFY that I am not a relative, 

11 elil)loyee, attorney or counsel of any of the parties, nor 

12 relative or elil)loyee of such attorney or counsel, or 

13 financially interested in the foregoing action. 
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DATED this 2nd day of July 2019. 

LI SA A BABCOCK 
OFFICIAL COURT REPORTER 
LEON COUNTY COURTHOUSE 
TALLAHASSEE, FLORI DA 32301 
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Filing# 102466363 E-Filed 01/30/2020 09: 14:02 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 
CASE NO.: 1990 CF 2795 

v. 

DONALD DILLBECK, 

Defendant. 

----------------'/ 

ORDER DISMISSING DEFENDANT'S POSTCONVICTION MOTION 

THIS CAUSE comes before the Court on Defendant's Third Successive Motion for 

Postconviction Relief Based on Newly Discovered Evidence filed on May 9, 2019. The Court, 

after reviewing the State's response and Mr. Dillbeck's reply, held a hearing on the timeliness of 

the motion on June 28,2019. Mr. Dillbeck provided a post-hearing memorandum on July 8, 

2019. The Court has reviewed and considered all the filings and reviewed a transcript of the 

hearing, 1 and now finds that Mr. Dillbeck's claim is untimely. The Court therefore cannot 

consider it and dismisses the motion. 

Case History: In 1991, Mr. Dillbeck was convicted of first-degree murder. The jury 

recommended death by a vote of 8-4 and this Court imposed the death penalty. The Florida 

Supreme Court affirmed his conviction and sentence on appeal. Dil/beck v. State, 643 So. 2d 

1027 (Fla. 1994), cert. denied, Dil/beck v. Florida, 115 S. Ct. 1371 (1995). Mr. Dillbeck has 

filed three postconviction motions in this Court, all of which have been unsuccessful. See 

Dillbeck v. State, 882 So. 2d 969 (Fla. 2004); Dillbeck v. State, 964 So. 2d 95 (Fla. 2007); 

Dillbeckv. State, 168 So. 3d 224 (Fla. 2015); Dillbeckv. State, 234 So. 3d 558 (Fla. 2018), cert. 

denied, Dill beck v. Florida, 139 S. Ct. 162 (2018). This is his fourth. 

1 A new circuit judge was assigned this case after the hearing. 
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Claim: Mr. Dill beck makes a claim of newly discovered evidence based on three reports 

written in 2019 by three doctors who assessed and diagnosed him with Neurodevelopmental 

Disorder associated with Prenatal Alcohol Exposure. This diagnosis was first recognized in the 

2013 publication of the Diagnostic and Statistical Manual, Fifth Edition, commonly referred to 

as the DSM-5, and the reports reference studies older than one year prior to the motion's date. 

Mr. Dillbeck acknowledges that he presented evidence of the effects fetal alcohol 

exposure had on him at his original sentencing but asserts that these new reports constitute "new 

scientific advancements'' that can serve the basis for a newly discovered evidence motion. He 

argues, had these reports been available at his sentencing, he would have received a life sentence 

rather than death. 

Legal Standard: To establish that he is entitled to a new penalty phase based on newly 

discovered evidence, Mr. Dill beck must meet the two-prong test recited in Jones v. State, 709 

So.2d 512 (Fla. 1998): 

First, in order to be considered newly discovered, the evidence must have been 
unknown by the trial court, by the party, or by counsel at the time of trial, and it 
must appear that defendant or his counsel could not have known of it by the use of 
diligence. Second, the newly discovered evidence must be of such nature that it 
would probably produce an acquittal on retrial. 

Id. at 521 (internal quotation marks omitted). 

Analysis: The Florida Supreme Court recently rejected a claim remarkably similar to this 

one in Long v. State, 271 So. 3d 938 (Fla. 2019), cert. denied sub nom. Long v. Florida, 139 S. 

Ct. 2635 (2019). Under the unanimous reasoning in that case, the fact that Mr. Dillbeck and his 

counsel knew he had brain damage related to feta1 alcohol exposure from before the date of 

sentencing obliged him to pursue new testing within a year of the new research they cite. See id. 

at 942 ("[T]he attachments to his motion reference research and studies much older than one year 
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prior to the date that Long filed his motion."); see also Fla. R. Crim. P. 3.851(d)(l). They did 

not. Therefore, Mr. Dillbeck has failed the due diligence prong by not pursuing testing earlier. 

Further, as is conceded by him, evidence of Mr. Dill beck's fetal alcohol exposure was 

presented at his penalty phase hearing~the same as in Long. See id. ("Long already presented 

testimony and evidence regarding [his brain damage] at his 1989 penalty phase, and Long's jury 

still unanimously recommended that the death penalty be imposed.") (internal quotation marks 

omitted). Although Mr. Dillbeck's case is distinguished because his jury was not unanimous, the 

Court gave significant weight to the effects of fetal alcohol exposure in its written sentencing 

order. Allachment A (Sentencing Order) at 3172. In fact, the Court described it as "[t]he most 

compelling evidence of mitigating circumstances." Id. 

And although the 1991 Court acknowledged that "sufficient testing [had] not [yet] been 

developed" to properly assess the mental effects of fetal alcohol exposure, id. at 3169, it still 

considered its impact on Mr. Dillbeck's "intelligence level and [his] lack of impulse control." 

The Court found any effects fetal alcohol had on him did not outweigh his intellectual and 

behavioral strengths given his "exemplary [prison] record," his ability "to play chess," his ability 

"to accumulate 12 hours of college credits," his ability "to perform work so that a supervisor will 

describe him as •one of the best inmates I'd ever worked'," and his ability "to formulate a plan 

for escape which took years to implement." Id. at 3172. For these reasons, these new diagnoses 

related to fetal alcohol exposure are "not of such a nature that [they] would probably yield a less 

severe sentence in a new penalty phase." Long, 271 So. 3d at 943. 

The motion must be dismissed as untimely filed. 
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WHEREFORE IT IS 

ORDERED AND ADJUDGED that Defendant's Third Successive Motion for 

Postconviction Relief Based on Newly Discovered Evidence is hereby DISMISSED. Defendant 

has 30 days from the date of this order to file a notice of appeal. 

DONE AND ORDERED this 28th day of January, 2020. 

Copies to: 
All counsel of record 
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• I 
I , -ATTACHMENT A 

S'l'ATE OF FLORIDA, 

vs. 

DONALD DAVID DILLBECK, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR LEON COUNTY, FLORIDA. 

CASE NO. 90-2795 

) 

. , 
:, ... , 
. . -

-, I I•.

' . -~-:.: 
THIS COURT, after due consideration of tbe facts presented at_.. 

the guilt and penalty phases of the trial in the above-styled 

cause, notwithstanding the recommendation of a majority of the 

jury, after weighing the aggravating and mitigating circu~stances, 

and being otherwise advised in the premises, sets forth the 

following findings upon which the sentence of death is imposed upon 

DONALD DAVID DILLBECK: 

AQGRAVATIHG CIRQUMSTANCJS1 Florida Statutes 921. 141 (5) 

(a) 11,e capital felony was committed 
by a person under struena of 
imprisorunenL 

The evidence showed, through Defendant 1 s admissions, that on 

June 22, 1990 DONALD DAVID DILLBECK escaped from a work detail of 

the Quincy Vocational Center and Work Camp, Department of 

corrections, where he was serving a life sentence without the 

possibility of parole for 25 years which had been imposed by the 

Circuit Court of the Twentieth Judicial Circuit, In and For Lee 

County, Florida on June 6, 1979 for the offense of First Degree 

31BU 
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• 
Murder (State•a Exhibit Na. 50). Although the Defendant was not 

actually "••rving" the sentence on June 24, 1990 when this offense 

was committed, be was, nevertheless, "under a sentence of 

imprisonment" at that time as defined in Florida Statutes 

921.141(5)(a). Bundy y state. 471 s0.2d 9 (Fla. 1985). 

Therefore, the Court finds that this aggravating circumstance 

was proved beyond a reasonable doubt. 

{b) 1he Defendant was previo11sly 
convicled of another capilal 
felony or of a felony involving 
the use or threat of vioknce 
to the person. 

The Defendant had been previously convicted of another capital 

felony on June &, 1979 in the circuit court of the rwentieth 

Judicial Circuit, Xn and For Lee County, Florida when he entered a 

plea of guilty as charged and was convicted of the offense of First 

Degree Murder (State•s Exhibit No. 50). 

Therefore, this Court finds that this aggravating f,3ctor was 

proved beyond a reasonable doubt. 

(c) The Defendant knowingly created 
a great risk of dead, to many 
per.sons. 

No evidence was presented as to this aggravating circumstance, 

no instruction vas given to the jury in this regard and me court 

tinds that this aggravating circumstance does not exist. 

(d) 71,e capital felony was commilled 
whlle the Defendant war engaged, 
or was an tU:Complla, In the 
commission of, or an altempt to 
commit, or flight after committing 
or mtempling to commit, any robbery, 

3161 
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-
sa11al battery, arson, burgla,y, 
kidnapping. or aircraft piracy or 
the unlawful throwing, placing, or 
discharging of a de.rtructlve dtNice 
or bomb. 

• 
The existence of this aggravating circumstance was confirmed 

by the verdict cf the jury in the guilt-innocence phaoe cf the 

trial when the Defendant was found guilty of Armed Robbery and 

Armed Burglary in addition to First Degree Murder. Brown y stat.., 
413 So.2d 1260 (Fla. 1986) r Mills y state. 476 so.2d .L72 (Fla. 

1986) 1 and Lowanfiald y Phelps, 10a s.ct. 546 (19B9).. The 

Defendant's testimony was that he purchased the knife to use as a 

weapon to force someone to transport him out of Tallahassee and, in 

fact, that was his purpose in approaching the victim. 

The evidence was clear that this aggravating circwnstance was 

applicable, the jury was instructed with regard to it, and the 

Court finds that it was proved beyond a reasonable doubt. 

(e) The capital felony was commuted 
for the purpose of avoiding or 
preventing a lawful arrest or 
effecting an escape from custody. 

The Defendant testified that a part of his plan to effect his 

escape from the Quincy Vocational Center and Work camp wo·c-k detail 

was to obtain transportation out of the Tallahassee area by force 

and that the murder occurred during his attempt ti> obtain 

transportation. Uncontroverted evidence established that the 

Defendant escaped from custody, that ha intended to usa deadly 

force to further his escape plan and that he, in fact, did use 

deadly force to further his escape from custody. The [lefendant 
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• 
testified that he did not begin stabbing the victim until she began 

blowing the horn of the automobile to attract attention thereby 

making the dominant motive of the murder the elimination of a 

witness or a killing to avoid detection. 

Tha jury was instructed on this aggravating circumstance and 

it was ea~ablished beyond a reasonable doubt. 

U) The capital felony was committed 
for pecuniary gain. 

Thia aggravating circumstance was not considered and the jury 

was not instructed on it. Since the murder was comnitted during an 

Armed Robbery and an Armed Burglary with the Defendant's motive to 

obtain the victim's car this circumstance was included in the 

consideration of the aggravatin~ circumstance set forth in Florida 

statutes 92l.141(5)(d). 

(g) 1ne capilal felony was committed 
to disrupt or hinder the lawful 
exerci.te of any govenunental 
/uncJion or the en/orcemu.i of 
laws. 

No evidence was presented on this aggravating circumstance, 

the jury was not instructed on it and no consideration was given to 

it. 

(h) The capital felony was espedally 
heinous, aJrocious, or cruel 

Evidence was presented on this aggravating circumstance and 

the jury was instructed on it. Tha Medical Exaniner t.estified 

without contradiction that there were 20-25 stab wounds ~nflicted 

by the Defendant on the victim. The wounds were made b1· a knife 

with a serrated blade which had bean selected and purchased by the 

3JG3 
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• • 
Defendant for the specific purpose of its use as a weapon. The 

stab wounds were clustered in the throat, the abdomen and the upper 

back. one of the wounds to the upper hack was approximately 4" 

long. The Medical Examiner further testified that the victim died 

as a result of one of the stab wounds severing the windpipe causing 

the victim to drown in her own blood. He also testified that the 

victim struggled for an extended period of time while the stabs 

were being inflicted before she lost consciousness. The evidence 

also showed that she attempted to flee from the automobile but the 

Defendant bald her while he continued to stab her. The Court finds 

that it was proved beyond a reasonable doubt. 

(i) 111e capital felony was a homicide 
and was conuniJtsd in a cold, 
calculaled, and premedilaled. manner 
without any pretense of moral or 
legal justijicaJion. 

U) 11ae victim of the capital felony 
wtU a law enforcemen.J offu;er 
engaged in the perfonnance of hu 
official duties. 

(k) The vicJim of tire capiJal felon, 
was an elected or appointed public 
ofjicial tngaged in the per/onruw:e 
of his official duties if the motive 
/or the capital felony was related, 
in whole or in part, to the 1,1lctim ~ 
official capacity. 

No evidence was presented on these aggravating circunstances, 

the jury was not instructed on them and no consideration was given 

to them. 

31G4. 



738

• • 
HrTXQUXlfG C%BQQHITMPIIJ Florida statutes 921.141(6) 

The court has evaluated the possible application or each of 

the statutory mitigating circumstances set forth in Florida 

statutes 921.141(6), without regard to the argument of defense 

counsel. Al•c, the Court bas considered all of the nonstatutory 

mitigating circumstances that were presented by counsel or 

suggested by the evidence. 

(a) 1he Defendant has no significant 
history of prior criminal aaivily. 

This mitigating circumstance does not apply, no re•:;ruest was 

made by defense counsel for an instruction to the jury on it and, 

in fact, the Defendant has a significant history of prior criminal 

activity as was adaitted by the Defendant in his testimony. The 

jury was not instructed on it and the Court determines that it does 

not apply. 

(b) The capilal felony was commilled 
while the Defendanl was under the 
influence of utre,ne mmtal or 
emotional disturbance. 

The Def•ndant contended that this mitigating circumstance was 

applicable, presented testimony with regard to it and counsel 
argued it to the jury. The defense 11itness, Robert Berland, a 

Board Certified Clinical Psychologist testified as to the extensive 

examination made by him of the Defendant but stated speciflcally on 

cross examination that while he found evidence of mental and 

emotional disturbances he did not consider it extreme. Other 

expert witnesses did testify with regard to the Defendant•s mental 

and emotional condition in a maMer from which the jury could have 
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• • 
bean reasonably convinced that this mitigating circumstance was 

proved. Ths jury was instructed on this mitigating circumstance. 

The Court hall reviewed the evidence independently and is not 

reasonably convinced that the Defendant was under the influence of 

extreme mental or emotional disturbance at the time of the 

coll\lllission of the capital felony and, therefore, rejects this as a 

mitigating circumstance. However, as is set forth hereinafter, 

this evidence was considered to establish the mitigating 

circumstance in subparagraph (f) below. 

case. 

(c) 11,e victim was a participant in the 
De/endanl~ conduct or con.rented to 
the acL 

(d) The Defendant was an accomplice in 
the capital f clony committed by 
another penon and his panicipalion 
was relatively minor. 

(e) The Defendant acted untk. .. extreme 
d111ess or under Jhe substa11tial 
domination of another pmon. 

Thaae mitigating circumstances are not applicable to this 

The evidence does nat indicate such, the jury was not 

instructed on them, the defense did not request instructions on 

them, and tha court rejects them as mitigating circumstances. 

(I} 1he capacity of the Defendant to 
appreciate the criminality of his 
conduct or to confonn his conduct 
lo the requiremenls of law was 
sub.rtanlially impnired. 

Evidence was presented by the defense with regard to this 

mitigating circumstance, the jury was instructed on it and there 

was sufficient evidence upon which the jury could h,3.Ve been 
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reasonably convinced that this mitigating circumstance was 

established. The Court has made an independent review af the 

evidence and is reasonably convinced that it was established. 

It is difficult to allocate the evidence as to this mitigating 

circumstance from its applicability to the mitigating circumstance 

in Florida Statutes 921.141(6)(b). It would appear and the Court 

finds that the Defendant's capacity to conform his conduct to the 

requirements of law was substantially impaired. The court is not 

convinced that the capacity of the Defendant to appreciate the 

criminality of his conduct was substantially impaired. 

(g) n,e age of the Defendant at the 
time of the crime. 

This mitigating circumstance is not applicable to tnis case. 

The evidence was that the Defendant is 27 years of age and there 

was no indication that was any factor whatsoever in this offense. 

The defense did not request an instruction on it or argue it and no 

instruction was given. 

RQB-IDTQTOBY MITJQITIJfG QXBC1DJSTAHQES 
The jury was instructed that they should consider ~ny other 

aspect of the Defendant's background, character or record and any 

other circumstances of the offense. 

Th• court has received and considered the s~ntencing 

Memorandum from the defense and for the sake of cla1: i ty will 

discuss the non-statutory mitigating circumstances defined in that 

memorandum which covers all of the evidence presented in m.ltigation 

of the offense. 

L 1he Defendant suffered nn ab11sed 
and deprived childhood. 
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Substantial emphasis was placed on this factor in the penalty 

phase and without question the evidence was overwhelming that the 

first four (4) and one-half years of the Defendant's life were 

shocking. However, this must be considered in light of the almost 

overwhelming love that has been exhibited between the Def1::ndant and 

his adoptive parents. He was with them from approximately age six 

to age fifteen. His adoptive parents actually gave up their 

established life in Indiana when be committed hls first 

premeditated murder and moved to Florida near the institution in 

which the Defendant was located. They visited, talked by telephone 

and corresponded almost weakly with ttie Defendant. Defendant's 

father testified that the Defendant was his whole life. 

The Defendant's natural sister testified that she was in the 

same circumstances until she was seven years of age and endured 

similar abuse as the Defendant, testifying also that she was thrown 

against an object by the mother which split her head open. The 

Defendant•a sister is an attractive, poised young lady who is 

employed in a nearby city with a large national firm and appears ta 

be well adjusted. 

From a review of all of the evidence regarding the Defendant's 

childhood this circumstance simply does not weigh beav ily as a 

mitigating circumstance. Kight v. State. 512 So.2d S-22 (Fla. 

1987); R1JMt1 Y State. 522 So.2d 825 (Fla. 1988). 

2 The Defendant suffered. from brain 
damage due to his mother's consumption 
of three to four six-packs of beer 
a day throughout her pregnancy. 

3168 



742

• • 
Th• existence of the condition known as fetal alcohol effect 

was established by the testimony; however, the impression given to 

the court by those who testified about it was that the conclusions 

reached by them were tenuous and made in the early stages of their 

research so that while the physical effects of fetaJ. alcohol 

syndrome are well documented, the extant of the mental effects of 

the fetal alcohol effect can vary widely and sufficient testing has 

not been developed to document the degree of disability. The 

stated conclusion was that there is a lack of impulse control, but 

the court is not persuaded that this impacted the Defendant's 

actions to any substantial degree. 

3. 1he Defendant suffers from a mental 
illness. 

All mental heal th professionals who testified ag1·eed that 

there was a mental disorder of some type although they differed as 

to what it was and the degree to which it controlled the 

Defendant•• actions. The Court is reasonably convinced that the 

Defendant suffers from some mental disorder as all must who commit 

acts o~ this violent nature, but the Court finds that it is not of 

such si9nificance as to weigh heavily as a non-statutory mitigating 

oircumstanca. Tha court further finds that the evidence in this 

regard is that evidence which was considered to establish the 

statutory mitigating circwnstances found in Florida statutes 

921.141(6)(f) and should, therefore, not be considered here as a 

separate mitigating circumstance. 

4. The Defendant'& mental illness and 
brain dam11ge can be treated. 
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,• • • 
The Court saw and heard both Dr. Berland and Dr. Woe-cl testify 

and although there was testimony to support the Defendant's 

statement to this effect, the Court is not convinced that this is 

a non-statutory mitigating circumstance that is entitled to any 

substantial weight. 

5. 1he cri~ for which the Defendant Ls 
to be senlenced was committed while 
he was under lhe influence of extreme 
or .substantial mental or emodonal 
disturbance. 

The testimony relied upon by the Defendant to establish this 

non-statutory mitigating circumstance is the same evidence that was 

considered by the Court in finding the existence of the statutory 

mitigating circumstance found in Florida statutes 921. 141 (6) (f) 

and, therefore, is rejected as a separate non-statutory mitigating 

circumstance. 

6. The capacity of the De/endant to 
confonn his conduct to the 
requiremmts of the law was either 
substanlially or significant(y 
impaired. 

This has been discussed previously with regard to the 

statutory mitigating circumstances set forth in Florida Statutes 

921.141 (6) (f). 

7. The Defendant e,uered one of Florida's 
mo.st violent prisons at an unusually 
early age. 

This circumstance was established. The court does not view 

this factor as having any substantial mitigating weight. It is 

regrettable that the State of Florida maintained any in,;titution 
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.. • • 
with such a reputation, however, in light of the prior acts of the 

Defendant it appears that he was properly placed in that 

institution. 

9. (Actually 8.) The Defendant has 
bun a good, well•behaved i,imate. 

The State conceded this non-statutory mitigating circumstance 

and the Court is reasonably convinced that it does exist. The 

Court baliavea that this is of no practical mitigation because it 

appears to the Court that it detracts from the other mitigating 

factors found in the Defendant 1s behalf. It is obvious that most 

of the Defendant•s goad behavior was a conscious effort to further 

his plans which included escape resulting in this offense. 

10. The Defendant has the loi:e and 
support of his family. 

The heart-rending testimony of his devoted adoptiv,:1 parents 

clearly established this mitigating circumstance. It is obvious, 

however, that the love that the Defendant returned to his adoptive 

parents was not sufficient to overcome his intentional criminal 

action and the obvious knowledge of the pain that would be caused 

to them by it. While great empathy is felt ror the Defendant's 

parents, only slight mitigation results to the Defendant trom it. 

lL The Defendnnl has demonslraled 
remorse /or his crime. 

There is very little evidence to support this mitigating 

factor and the simple statement from the Defendant on th~ witness 

stand or at the sentencing hearing to that effect is not persuasive 

to the court that this should be given any substantial waight. 
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• • 
CQNcr,os:roH 

The most compelling evidence of mitigating circumstances is 

with regard to the fetal alcohol effect which resulted in 

Defandant•s borderline normal intelligence level and Defendant's 

lack of impulse control. When Defendant's borderline normal 

intelligence level is considered with other evidence it simply 

becomes insignificant in the overall picture. The Defendant I s 

ability to play chess, to accumulate 12 hours of college credits, 

to perform work so that a supervisor will describe him as 11one of 

the best inmates I'd ever worked" and to formulate a plan for 

escape which took years to implement far outweigh any mitigating 

effect of bis low intelligence level. 

The claim of a lack of impulse control does not stand when 

considering Defendant's exemplary record of only two disciplinary 

reports in eleven years ot incarceration, a large portion of which 

was spent in the most violent institution in the state corrections 

system. surely, if Defendant had any difficulty in controlling his 

impulses his prison record would be substantially different. 

A review of all of the evidence, the testimony and demeanor of 

the witnesses causes the evidence in mitigation to pale into 

insignificance when considering the enormity of the proved 

aggravating factors and compels the sentence in accordance with the 

recommendation ot the jury. 

WHEREFORE, baaed on the foregoing reasons, this court has 

determined that it is appropriate to follow the jury recom:nendation 

and to impose the death penalty upon the Defendant DONl\LD DAVID 

OILLBECK. 
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DONE AND ORDERED in open court at Tallahassee, Leon county, 

Florida, this 15th day of March, 1991. 

Copies furnished to: 

Thomas P. Kirwin 
Assistant state Attorney 

Gina Cassidy 
Assistant Stata Attorney 

Randy P. Murrell 
Assistant Public Defender 

~YER III 
Circuit Judge 
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~uprtmt ~ourt of jfloriba 

PERCURIAM. 

No. SC20-l 78 

DONALD DAVID DILLBECK, 
Appellant, 

vs. 

STATE OF FLORIDA, 
Appellee. 

September 3, 2020 

Donald David Dillbeck, a prisoner under sentence of death, appeals the 

circuit court's order summarily dismissing his third successive motion for 

postconviction relief, which was filed under Florida Rule of Criminal Procedure 

3.851. We have jurisdiction. See art. V, § 3(b)(l), Fla. Const. 

I. BACKGROUND 

Dillbeck was convicted of the 1990 first-degree murder, armed robbery, and 

armed burglary of Faye Vann. Dillbeck v. State, 643 So. 2d 1027 (Fla. 1994), cert. 

denied, 514 U.S. 1022 (1995). This Court affirmed Dillbeck's convictions and 

sentence of death on direct appeal. Id. at 1028. We thereafter denied Dillbeck's 
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petition for a writ of habeas corpus and affirmed the denial of one of his initial 

postconviction claims but remanded for the trial court to support its denial of the 

remaining claims in Dillbeck's initial postconviction motion. Dillbeck v. State, 

882 So. 2d 969 (Fla. 2004). After remand, this Court affirmed the denial of the 

remainder ofDillbeck's initial postconviction claims. Dillbeck v. State, 964 So. 2d 

95 (Fla. 2007). We affirmed the denial of Dillbeck's first successive motion for 

postconviction relief, Dillbeck v. State, 168 So. 3d 224 (Fla. 2015), and his second 

successive motion, Dillbeck v. State, 234 So. 3d 558 (Fla.), cert. denied, 139 S. Ct. 

162 (2018). 

In May 2019, Dillbeck filed his third successive motion for postconviction 

relief, in which he raised a single claim of newly discovered evidence based on 

reports written in 2019 by three doctors, one of whom diagnosed him with 

N eurodevelopmental Disorder associated with Prenatal Alcohol Exposure (ND-

p AE), a diagnosis that was first recognized in the 2013 publication of the 

Diagnostic and Statistical Manual, Fifth Edition (DSM-5). Dillbeck alleged that 

the results of quantitative electroencephalogram ( qEEG) brain scans and 

neurocognitive test results, which were not available at the time of trial, revealed 

quantifiable brain damage in certain areas of the brain that could explain his 

criminal conduct in a manner that the defense experts at trial were unable to 

provide. Dillbeck asserted that there is a reasonable probability that the mitigating 

- 2 -
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effects of the ND-PAE diagnosis are of such a nature that they would probably 

produce a life sentence at a retrial. The trial court dismissed the motion as 

untimely. Dillbeck now appeals the dismissal of that motion. 

II. ANALYSIS 

A motion for postconviction relief must be filed within one year of the date 

the defendant's conviction and sentence become final. Fla. R. Crim. P. 

3.85l(d)(l). Dillbeck's conviction and sentence became final when the United 

States Supreme Court denied certiorari review of the direct appeal proceedings on 

March 20, 1995. Dillbeck v. Florida, 514 U.S. 1022 (1995); see Fla. R. Crim. P. 

3.85l(d)(l)(B) ("For the purposes of this rule, a judgment is final ... on the 

disposition of the petition for writ of certiorari by the United States Supreme 

Court, if filed."). The one-year time limit therefore expired in 1996. But there is 

an exception to the one-year time limit for motions alleging "the facts on which the 

claim is predicated were unknown to the movant or the movant' s attorney and 

could not have been ascertained by the exercise of due diligence." Fla. R. Crim. P. 

3.85l(d)(2)(A). According to Dillbeck, the facts on which his claim is based are 

"the new diagnosis of ND-PAE and the qEEG and other neurocognitive test results 

supporting it." 

Although the new diagnosis of ND-PAE was included in the DSM-5, 

published in 2013, and qEEG scans have been recognized by this Court as being 

- 3 -
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used since 2005, see Lebron v. State, 232 So. 3d 942, 954 (Fla. 2017), Dillbeck 

claims that the possibility that he might suffer from and meet the diagnostic criteria 

for ND-PAE first arose on May 10, 2018, when he was evaluated by Dr. Faye 

Sultan, and that May 10, 2018, is the earliest potential date the one-year clock 

could have started to file his claim based on this newly discovered evidence. Thus, 

he believes this claim was timely filed on May 1, 2019. We disagree. 

"To be considered timely filed as newly discovered evidence, the successive 

rule 3 .851 motion was required to have been filed within one year of the date upon 

which the claim became discoverable through due diligence." Jimenez v. State, 

997 So. 2d 1056, 1064 (Fla. 2008). Dillbeck and his counsel knew that Dillbeck 

had brain damage related to fetal alcohol exposure even before he was sentenced in 

1991. Thus, the facts on which the claim is predicated-a diagnosis of ND-PAE 

and qEEG results-could have been discovered by the exercise of due diligence as 

early as 2013, when ND-PAE became a diagnosable condition. Dillbeck and his 

counsel failed to exercise diligence by waiting until 2018 to pursue evaluation, 

testing, and a diagnosis of ND-PAE. Thus, the trial court did not err in dismissing 

Dillbeck's motion as untimely. 

III. CONCLUSION 

For these reasons, we affirm the circuit court's order dismissing Dillbeck's 

third successive motion for postconviction relief. 

- 4 -
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It is so ordered. 

CANADY, C.J., and POLSTON, LABARGA, LAWSON, MUNIZ, and 
COURIEL, JJ., concur. 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, 
IF FILED, DETERMINED. 

An Appeal from the Circuit Court in and for Leon County, 
J. Lee Marsh, Judge - Case No. 371990CF002795AXXXXX 

Baya Harrison III, Monticello, Florida, 

for Appellant 

Ashley Moody, Attorney General, and Charmaine Millsaps, Senior Assistant 
Attorney General, Tallahassee, Florida, 

for Appellee 
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DECLARATION OF RANDOLPH MURRELL, ESQ. 
PURSUANT TO 28 U.S.C. SEC. 1746 ANO SEC. 92.525 OF TITLE VII, FLORIDA STATUTES 

1. I am an attorney licensed to practice in Florida. I was admitted to the Florida Bar 
Association in November of 1976. With the exception of approximately 18 months 
around 1980, my career revolved around criminal defense at the state and federal 
levels. I retired as the Federal Public Defender for the Northern District of Florida 
toward the end of 2022. 

2. Although I tried numerous first-degree murder trials, including those in which the 
State was seeking death as a possible penalty, Donald Dillbeck is the only one of 
my capital trial clients to receive a death sentence. 

3. Mr. Dillbeck's prenatal alcohol exposure was central to my defense theme at the 
guilt and penalty phases. The experts who testified on Mr. Dillbeck's behalf at the 
penalty phase referred to this condition as "Fetal Alcohol Effects". · 

4. I believed at the time of Mr. Dillbeck's trial, and believe to this day, that the effects 
cif M:r. Dillbeck's prenatal alcohol exposure were-at both the guilt and penalty 
phases of his trial-critical to his chance to receive a sentence less than death. I 
believe I litigated these effects to the fullest extent possible at that time. However, 
that extent was limited by both the law as it stood at the time, and by the knowledge 
of the medical and scientific communities at that time. 

5. At the time of Mr. Dillbeck's trial, individuals with intellectual disabilities were not 
constitutionally exempt from execution. Nor were individuals who were juveniles at 
the time of their crimes. And, medical and scientific understanding of the cognitive 
and behavioral effects of fetal alcohol exposure was not nearly as advanced as it 
appears to be now. To the best of my knowledge, at the time of Mr. Dillbeck's trial 
in 1991, there were no clinically accepted studies equating this condition to 
intellectual disability. 

6. Had there existed, to my knowledge, additional viable legal or scientific arguments 
to make regarding why Mr. Dillbeck should not be sentenced to death due to the 
cognitive and behavioral effects of his prenatal alcohol exposure, I would have 
raised those arguments. 

7. I do not believe Mr. Dillbeck is one of the "most morally culpable offenders" and I 
believe his troubled life history, including commission of the crime for which he is 
currently sentenced to death, was impacted by deficits associated with his prenatal 
alcohol exposure. 
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I hereby certify that the facts set forth are true and correct to the best of my personal 
knowledge, information, and belief, pursuant to 28 U.S.C. Sec. 1746 and Sec. 92.525 of 
Title VII, Florida Statutes. 

R~_9dolph P. Murrell, Esq. Date 
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1 INTRODUCTION 

Stephen Greenspan2 

Abstract 
There is a biological basis for diminished criminal responsibil

ity in offenders with fetal alcohol spectrum disorders (FASD) 

just as thefre is in those with intellectual disability. Functional 

limitations affecting cognition in both neurodevelopmental 

conditions stem directly from structural brain damage at a 

gross and molecular level, which usually impairs executive 

functioning among other cognitive ski I Is. Executive function

ing, which includes reasoning and impulse control, is the only 

neural system in the brain that involves conscious thought. 

With respect to the law, impaired reasoning or rationality 

is an aspect of mens rea C'guilty mind"). When rationality is 

impaired by prenatal alcohol exposure, acts driven by strong 

emotion and urges can occur, which has obvious implications 

regarding criminal responsibility. The Atkins decision by the 

U.S. Supreme Court reflects the rationale that organically 

based brain dysfunction in executive skills reduces crimi

nal culpability. We argue that people with FASD who have 

similar brain dysfunction likewise have reduced criminal 

responsibility. 

KEYWORDS 

culpability, executive dysfunction, FASO, fetal alcohol spectrum 

disorder, ID-equivalence, intellectual disability 

Generally, criminal responsibility grounded in concepts of societal morality1 may be conceptualized as being present 

when material acts are committed with knowledge (Mela & Luther, 2013). The basic principle here is twofold: a person 

accused of committing a crime must be "blameworthy in mind" and "wrongdoing must be conscious to be criminal" 

Behav Sci Law. 2021; 1-13. wileyonlinelibrary.com/journal/bsl © 2021 John Wiley & Sons Ltd. I 1 
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(Morissette v. United States, 1952, p. 252). Retributive concepts of justice dictate that a sentence for any crime not 

only be proportionate to the gravity of the offense but also proportionate to the offender's degree of responsibility 

(Roach & Bailey, 2009). For example, with respect to capital punishment, the U.S. Supreme Court explained in Kansas 

v. Marsh (2006) that this penalty must be limited to the narrow class of persons whose extreme culpability made them 

the most deserving of execution, that is, the worst of the worst. The Court further indicated that in order to be the 

"worst," defendants must be the most culpable of offenders. 

Under the "evolving standards of decency" test, the Court in Atkins v. Virginia (2004) held that executing defend

ants with intellectual disability (ID) constituted cruel and unusual punishment prohibited by the Eighth Amendment 

Consequently, the death penalty for such defendants would not measurably advance deterrent or retributive pur

poses. Citing the growing number of states prohibiting execution of persons with ID as a reflection of society's view 

that this class of offenders was categorically less culpable than the average criminal, the Atkins ruling rested on two 

underpinnings: (1) because of their disabilities in reasoning.judgment, and impulse control (i.e., all aspects of executive 

functioning), people with ID did not act with the level of moral culpability that characterized the most serious criminal 

conduct and (2) this class of offender was at greater risk of making false confessions and had less ability to make a 

persuasive showing of mitigation in the face of prosecutorial evidence of aggravating factors, The Atkins Court elabo

rated further on the disabilities afflicting people with ID, noting that this class of defendants had diminished capacity 

to understand and process information, communicate, abstract from mistakes and learn from experience, engage in 

logical reasoning, control impulses, and understand the reactions of others. The Court further indicated that there 

was abundant evidence that persons with ID often acted on impulse and tended to be followers in social groups rather 

than leaders. 

It is our proposition that defendants with fetal alcohol spectrum disorders (FASO} are no different than those 

with ID in terms of executive and adaptive functioning and thus merit similar consideration with regard to criminal 

culpability. That is, debilitating brain damage in FASO can substantially compromise capacity to make rational choic

es and control impulses just as it does in ID, principally through deficits that impair cognitive flexibility and fluency 

(e.g., considering options). planning (e.g., considering consequences), reasoning (weighing options in the context of 

consequences), strategy use (behavior choice). and impulse control. Central to the executive dysfunction seen in both 

disorders is risk-unawareness or inability to recognize and avoid risk (i.e., lack of common sense). Because of risk-una

wareness, people with FASO, like those with ID, are at high risk of engaging in foolish (i.e., risk-unaware) acts that may 

involve crime (Greenspan et al., 2011). 

2 FASDANDID 

Prenatal alcohol exposure (PAE) is known as the leading preventable cause of ID (Williams & Smith, 2015). Howev

er, only a relatively small percentage of persons with FASO meet IQ criteria for ID (Popova et al., 2016; Streissguth 

et al., 1996; Weyrauch et al., 2017), which requires a full-scale IQ of 75 or below under diagnostic criteria in DSM-5 

and the American Association of Intellectual and Developmental Disabilities. IQs in FASO typically fall in the low av· 

erage to borderline ranges (Kodituwakku, 2009), with some IQs seen in the high average and superior ranges (Streiss

guth et al., 1996; Weyrauch et al., 2017). Despite significantly higher IQs on average in FASO compared to ID, people 

with FASO tend to function as if they had ID in terms of everyday adaptive behavior (Doyle et al., 2019; Greenspan 

et al., 2016; Streissguth et al., 1991, 2004). The reason for this anomaly is executive dysfunction, which directly pre

dicts impaired adaptive behavior in FASD (Schonfeld et al., 2006; Ware et al., 2012). That is, although FASD is as· 

sociated with widespread brain damage, it is executive functioning that most determines developmental outcomes 

in this population and makes this class of defendant functionally indistinguishable from persons with ID (Greenspan 

et al., 2016, in press). Moreover, not only are people with FASO born with pervasive brain damage, postnatal brain 

maturation in FASD is substantially delayed during the childhood years (Treit et al., 2014), which tends to arrest de-
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velopment to a degree greater than is seen in ID (Mattson et al., 2011; Novick Brown & Reynolds, in press; Thomas 

et al., 1998). 

Central nervous system dysfunction (i.e., brain damage) in FASO is diagnosed in DSM-5 as neurodevelopmenta/ 

disorder associated with prenatal alcohol exposure (ND-PAE). The umbrella term "FASO" includes ND-PAE as well as sev

eral medical conditions that may be caused by PAE, such as fetal alcohol syndrome (FAS), partial FAS.(pFAS), and al

cohol related neurodevelopmental disorder {ARNO). By designating ND-PAE as the mental health diagnosis for FASO 

regardless of physical dysmorphology {i.e., facial abnormalities and growth deficits seen in FAS), DSM-5 recognizes 

that there is no consistent difference in scope or degree of brain damage among the various FASO medical conditions 

(Connor et al., 2000; Kodituwakku et al., 2001; Mattson et al., 1998, 2011). In legal terminology, an ND-PAEdiagnosis 

constitutes a "mental defect;' whereas diagnoses of FAS, pFAS, or ARNO are "medical defects:· 

As shown 1n Figure 1, diagnostic criteria for ND-PAE are nearly identical to criteria for ID with the exception of 

deficient IQ in ID and a diagnostic criterion unique to ND-PAE that makes this disorder more severe than ID: self-reg~ 

ulation impairments (i.e., executive dysfunction). 

Although DSM-5 lists specific executive function (EF) impairments typically seen in ID (i.e., reasoning, problem 

solving, planning, abstract thinking, judgment, academic learning, and learning from experience), EF impairments in 

ND-PAE include these impairments and more. Besides requiring one or more EF impairments within a broad Neuro

cognitive domain, ND-PAE also requires at least one EF impairment that affects self-regulation (i.e., control of mood/ 

behavior, attention, and/or impulses). Thus, based on cognitive criteria alone, it might be said that ND-PAE is just as se

vere as ID (i.e"! less severe in terms of IQ but more severe in terms of EF). With respect to adaptive functioning, there is 

a modest difference between the two disorders: two impaired adaptive domains (e.g., communication, practical, social, 

and/or motor skills) are required in ND-PAE, while only one is required in ID, making ND-PAE somewhat more severe 

than ID in terms of everyday adaptive impairments. Both ID and ND-PAE require developmental onset. 

ARNO, the most common medical condition under the FASO umbrella, tends to be an invisible diagnosis on first 

impression for several reasons, including (1) absence of the visible physical characteristics seen in FAS (i.e., facial 

abnormalities and growth deficits), (2) lQs that generally fall in the average to low-average range, and (3) superfi

cial chattiness, all of which mask underlying cognitive dysfunction. Because of its relative invisibility, most children 

with ARN.Dare either misdiagnosed or never diagnosed (Popova et al., 2020) and as these children grow older, their 

self-regulation problems, and learning difficulties tend to be increasingly misconstrued as intentional acts rather than 

DSM-5 Diagnostic Criteria 

INTELLECTUAL (IQS,75) 

EXECUTIVE FUNCTIONING 
LEARNING 

(not required) 

ADAPTIVE FUNCTIONING (at least 1: communication, 
practical, or social skills) 

DEVELOPMENTAL ONSET 

At least 1: 
EXECUTIVE FUNCTIONING 
LEARNING 
MEMORY 
VISUAL-SPATIAL FUNCTIONING 

SELF-REGULATION (at least 1: mood & behavior, 
attention, and/or impulse control) 

ADAPTIVE FUNCTIONING (at least 2: communication, 
practical, social, or motor skills) 

DEVELOPMENTAL ONSET 

FIGURE 1 Similarity between DSM-5 diagnostic criteria for ID and neurodevelopmental disorder associated 
with prenatal alcohol exposure 
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the product of brain-based dysfunction. This dynamic has far-reaching implications in the legal context where criminal 

conduct in FASO has been found to be 30 times higher than in the general population (Popova et al., 2017). In court, 

misperception that behavior in FASO stemmed from conscious, intentional behavior can be particularly calamitous 

with respect to determining degree of criminal responsibility. 

EF is the only neurological process in the brain that involves conscious cognition. Therefore, EF is directly relevant 

to the internal or mental elements underlying offense behavior and corresponding criminal culpability because legal 

requirements in mens rea require that a defendant committed a charged offense (actus reus) either purposefully (i.e., 

with an underlying conscious goal to act) or knowingly (i.e., with practical certainty that the conduct would cause·a 

particular result).2 The majority opinion in Atkins noted two relevant capacity-reducing characteristics in people with 

ID: reduced ability for rationality (i.e., logical reasoning). which results in inability to reflect on one's own behavior, and 

reduced ability for behavior control, which increases impulsivity. Because of these two limitations, the Court believed 

that people with ID were unable to benefit from two purposes of capital punishment: understanding why they were 

being punished and deterrence from future misconduct. 

Thinking rationally and con'trolling impulses are complex EF skills. Capacity to reason involves abstract multi

tasking that includes perceiving events in a current situation, retrieving relevant memories, troubleshooting potential 

action by foreseeing possible consequences, linking cause-and-effect, and making a "go" versus "no go" decision-all 

while controlling inappropriate emotion and urges. In an intact brain, impulse control occurs simultaneously with rea

soning, which allows the thinking process to conclude prior to acting. However, reasoning and impulse control are usu

ally impaired in people with FASO (Kodituwakku & Kodituwakku, 2014; Mattson et al., 2011) just as in ID. Therefore, 

anything that further complicates the decision-making process or burdens the process of impulse control (e.g., envi

ronmental distraction/influence, strong interference from the amygdala/limbic system) is likely to significantly erode 

baseline functioning (e.g., functional abilities assessed during highly structured neuropsychological te~·ting): While 

people with FASO usually have little difficulty with simple cognitive tasks in real life as well as in neur~ps;chological 

testing, they often exhibit significant impairments in complex tasks requiring interhemispheric tr;insfer of inform~

tion a_nd rapid data manipulation, which involve mental effort (Burden et al., 2005; Jacobson et al., 2011; Kingdon 
. . 

et al., 2016; Kodituwakku, 2009). Novel situations are particularly problematic for people with FASO as there are no 

automatic psychological processes (e.g., motor memories) to rely on that have been repetitively practiced and learned 

(Kodituwakku, 2009; Novick Brown, 2019). 

Thus, if cognitive impairments include executive processing (or if executive processes must work with impaired 

neural information from brain regions beyond the prefrontal cortex), events will seem disconnected, with everything 

experienced as brand new. For example, retrieving relevant memories to begin the reasoning process requires mental 

effort as the process relies on interhemispheric transfer of information stored in brain regions outside the frontal 

lobes. Such mental effort is thought to contribute to the memory variability often seen in FASO (Ali et af.. 2017; Du

Plooy et al., 2016). Thus, information·may be learned, stored, and retained for a short period of time, only to disappear 

without warning and then reappear suddenly again-hours, days, or weeks later-with no predictability or pattern to 

the phenomenon (Streissguth et al., 1998}. If relevant memories are retrieved, they then must be integrated and syn

thesized with immediate information from the current context-an executive process called "working memory;' which 

requires considerable mental effort. Troubleshooting, a complicated aspect of the working memory process, requires 

multiple abstract steps (i.e., more mental effort): (1) developing a goal (intention) based on behavior that is likely to 

succeed in the present situation because a retained and retrieved memory indicates that it has succeeded in the past, 

(2) analyzing (i.e., comparing and contrasting) how the current situation might be different from past experiences, and 

(c) foreseeing potential consequences based on contextual information (i.e., cause-and-effect reasoning). All three 

steps in this troubleshooting process require highly complex and effortful processes that must occur simultaneously 

with impulse control (another executive skill) prior to making a go/no-go decision. 

Contextual factors (e.g., ambiguity, unpredictability, distraction, social influence, time or performance pressure) 

can increase task complexity (i.e., number of simultaneous cognitive demands during the reasoning process) and req

uisite mental effort. Meanwhile, mental state factors such as stress, anger, or frustration may derail the reasoning pro-
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c~ss, allowing strong but unconscious urges from the arnygdala to override executive processing and impulse controi 

(Helle~ens et al., 2008; kodituwakku & Kodituwakku, 2014; Kodituwakku et al., 2001). Simply put, the need to make 

independent decisions in complex situations while simultaneously dealing with strong impulses and emotions requires 

effectively handling multiple abstract cognitive processes simultaneously, which is well beyond the biological capacity 

of those with FASO (Greenspan et al., 2016; Kodituwakku, 2009; Novick Brown, 2019). · 

3 COMPLEXITYMBASED FUNCTIONING 

Research has found convincing support for a generalized information processing/integration deficit in FASO that is 

dependent on mental effort (Kodituwakku, 2009). For example, Green et al. (2009) found that as neuropsychological 

tasks requiring planning and working memory increased in complexity, thereby requiring more cognitive effort, chil

dren with FASO showed significantly greater impairment compared to controls. In a study that directly challenged the 

concept of the generalized processing/integration deficit, researchers (Aragon et al., 2008} organized a neuropsycho

logical test battery on the basis of simple versus complex processing and administered the measures to two groups of 

children: those with FASO and neurotypical children. Results indicated that children with FASD showed significantly 
' , .. . 

poorer performance than controls on measures involving complex planning and logic. In a similar study that examined 

whether the information processing/integration deficit applied to children with FASO who were not intellectualiy 

disabled, results supported the info;mation processing/integration deficit. Specifically, the FASO group exhibited s(g

nificantly poorer scores than the nonexposed control group on every construct assessed on the basis of complexity, 

including tasks of EF, attention, visuospatial and working memory, linguistic abstraction, adaptive beh~vi~r, emotion

al/beh,avioral functioning, and social cognition (Quattlebaum & O'Connor, 2013). In other words, results ccm.siste~t~y 

suppor.ted the information processing/integration deficit in higher functioning children with FASD. Within the FASO 

group, there were no significant functional differences based on IQ or diagnostic subtype'. 

Thus, convergent research generally indicates that while people with FASD can learn and perform relatively sim

ple tasks adequately with repetitive practice, they are unable to think quickly and appropriately when left to their 

own devices in complex contexts requiring significant EF involvement. Moreover, if there are mental state factors 

that further impair executive control, this population does not have the cognitive ability to tune out, modulate, and 

overcome strong negative emotions and urges from the amygdala/limbic system, which can override the EF system to 

hijack behavior control. 

Just as executive dysfunction impairs behavior in important adaptive domains throughout life for those with 

FASO, such dysfunction also can explain the high rate of violence and other adverse outcomes in this population 

(Khoury et al., 2015; Streissguth et al., 1996, 2004). While environmental structure (sometimes referred to in FASD 

as the "external brain") can compensate for EF deficits to reduce risk of violence (Doctor, 2000; Kapasi et al., 2021; 

Novick Brown, in press; Novick Brown & Connor, 2014; Pedruzzi et al., 2021}, it has been our experience in capital 

cases that violent acts in people with FASD often reflect a breakdown in baseline executive capacity due to contextual 

complexity. In other words, those with FASD have the ability to plan, form intentions, and make choices, but the quality 

of their planning, intentionality, and choosing in fraught social situations is likely to reflect impaired executive control 

due directly to brain damage. 

4 ADAPTIVE DYSFUNCTION 

Just as executive dysfunction is a defining cognitive impairment in FASD, adaptive dysfunction is a defining behavioral 

feature, regardless of age or IQ. The first evidence of an IQ/adaptive function "disconnect" was found 3 decades ago 

in a research study (Streissguth et al., 1991) that examined intellectual, academic, and adaptive functioning in ado

lescents and adults with FAS and non-dysmorphic FASO [referred to as Fetal Alcohol Effects (FAE) at the time and 
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now called ARNO]. Average IQ score for the combined FAE/ARNO group in this study fell in the borderline range (i.e., 

73), but average adaptive age-equivalence score was equivalent to seven years old, which the researchers noted was 

''.surprisingly low, especially as (these individuals) often appeared alert and verbal on clinical examination" (p. 1966). 

EF deficits (i.e., attention control, judgment, comprehension, and abstraction) were the most frequently reported be~ 

havior problems in this sample. 

Expanding on these early results, a much larger study in the mid-1990s sponsored by the Centers for Disease 

Control (Streissguth et al., 1996) provided a vivid understanding of the range and severity of adverse developmental 

outcomes in FASO. The study examined cognitive and adaptive deficits in FASO (i.e., "primary disabilities") and adverse 
. . . 

developmental outcomes ("secondary disabilities") in a sample of 473 children, adolescents, and adults with FASO. 

178 diagnosed with FAS and 295 diagnosed with FAE (i.e., ARNO). Full-scale !Qs (often with significant discrepancies 

between verbal and nonverbal IQ scores) ranged from 29 to 12o'in FAS (average IQ= 79) and 42 to 142 in FAE/ARNO 

(average IQ= 90). Only 16% of the entire study group had ID (27%ofthosewith FAS and 9% of those with FAE/ARNO). 

Academic abilities fell significantly below IQ level in both groups, but adaptive functioning fell 1.0-1.5 standa-rd de

viations below IQ. Secondary disabilities included mental health problems (94% of the full sample), disrupted school 

experience (70% of the full sample), trouble with the law (14% of children ages 6-11 and approximately 60% of adoles

cents and adults), confinement (50% of the full sample, which included incarceration, psychiatric hospitalization, arid 

inpatient treatment), and sexually inappropriate behavior (45% of adolescents and 65% of adult males with ARND). Of 

the participants in the secondary disabilities study who had trouble with the law, nearly 70% of those with FAE/ARND 

had criminal histories involving crimes against persons and over 20% had histories of sexual crimes (23% of these sex 

crimes involved sexual advances/assault). Crimes against persons included assault and murder (17%), burglary (15%), 

and domestic violence (15%). Substance abuse was a significant risk factor for trouble with the law: of adolescents and 
. . . . \ 

adults with substance abuse problems, nearly 85% had arrest histories. Since the secondary disabilities study, other 

studies have found similar results, albeit with some variability (Burd et al., 2007; Clark et al., 2004; Popova et a( 2011; 

Rangmar et al., 2015; Spohr et al., 2007; Streissguth et al., 2004; Temple et al., 2011). 

The sizable IQ-adaptive functioning discrepancy in FASO is another reason why this population tends to be in

visible in the legal context unless evaluated and diagnosed appropriately. All too often, forensic neuropsychological 

assessment is insufficient to detect FASO. For example, unless ID is suspected, comprehensive test batteries typical

ly do not include standardized adaptive assessment, which is essential for determining how cognitive impairments 

manifest in the everyday world, or specific tests that have been found in the research to be sensitive to the effects of 

prenatal alcohol exposure (Connor, in press; Novick Brown et al., 2010). Due to intermittent exposure in utero cor

responding to the birth mother's pattern of alcohol consumption, some areas of the brain may be spared in the midst 

of generalized brain damage that has significant functional effects on high-level executive control in novel situations 

(Kodituwakku, 2009; Wyper & Pei, 2016). Thus, to accurately interpret test results for individuals with FASO, if is 

essential to appreciate the association between EF and adaptive functioning and real-world implications of complex

ity-based discrepancies in test scores. It also is important to know that discrepancies in test scores are emblematic of 

FASO (Novick Brown & Reynolds, in press). For example, while full-scale IQ might fall in the average range, significant 

within- or between-test discrepancies in subtest scores on IQ, EF, or memory tests could indicate cognitive processing 

difficulties based on task complexity. Unfortunately, most mental health professionals working in the forensic field 

today do not have formal training in FASO (Chudley et al., 2005) and therefore do not understand the diagnostic sig

nificance of such things as the "IQ/adaptive functioning disconnect" and similar discrepancies. 

5 GULLIBILITY AND RISK-UNAWARENESS 

As mentioned earlier, the Atkins decision noted that reduced "rationality" was one of two reasons (the other being 

impulsivity) why offenders with ID should not be executed. Although rationality is a widely used term in the law and 

psychology,like many such terms it is not well-defined. Aspects of rationality that usually are mentioned in the forensic 
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context involve (1) use of logical reasoning and (2) extent to which one's beliefs or actions are in touch with reality 

(Nozick, 1993). It may be argued that this latter aspect, reality grounding, is best understood in terms of awareness of 

social or non-social risks or dangers in a proposed course of action (Greenspan, 2019). The connection between risk 

unawareness and criminal responsibility is evident in the widely cited definition of "crime" by British legal philosopher 

H. LA f-[art (1968), which is paraphrased as follows: a crime involves volitional body movement~ that put at risk a 

legally protected interest. The two key components here when discussing culpability reduction for people with ID and 

FASO are "volitional" and "risk." Volitional behavior is an act that is consciously and intentionally chosen, while risk 

involves a criminally sanctioned outcome because the act violates some person's or entity's legally protected interest 

(e.g., preservation of life or wealth). Thus, if a defendant has brain-based impairments in reasoning or other aspects 

of EF that affect capacity to choose, then it stands to reason that the person should be fully or partially exempt from 

criminal responsibility. 

It is now understood that brain maldevelopment can increase the likelihood of criminal conduct by producing 

cor~ impairments in EF-related cognitive processes such as rationality and impulse control (Denno, 2015). Impaired 

executive processing can diminish common sense in FASO just as it does in ID, which has direct implications with re

spect to reduced criminal culpability (Batts, 2009). Surviving the practical and social pitfalls of the everyday world 

requires intact common sense (i.e., ability to recognize obvious risk}, but because people with FASO and ID lack ability 

to recognize and avoid risk, they are at high .risk of engaging in foolish (i.e., risk-unaware) acts that may lead to crime 

(Greenspan et al., 2011: Greenspan & Woods, 2018). For example, because of risk unawareness, people with FASO 

tend to be suggestible and gullible (Brintnell et al., 2011; Greenspan, 2019; Greenspan & Woods, 2018; Novick Brown 

et al., 2011) and likely to give in to social pressure from more competent "ringleader" peers who ensnare them into 

criminal.schemes for which they may have little motivation or understanding. In fact, social vulnerability in offenders 

with ID was one of the reasons cited by Justice Stevens for taking the death penalty off the table in the Atkins opinion. 

While gullibility due to impaired reasoning warrants reduced cu·lpability for offenders with FASO who commit 

crimes with co-defendants, it should be appreciated that persons with FASO also may commit foolish acts on their 

own. Foolish action is risk-unaware behavior that has a high likelihood of backfiring because of failure to recognize or 

give sufficient weight to potential practical (i.e., physical) or social consequences (Greenspan, 2008, 2009). At times 

and for a variety of contextual reasons, neurotypical individuals may be risk-unaware and engage in foolish action 

due to lapses in judgment. In contrast, people with ID and FASO typically lack the biological capacity to be risk-aware 

under any circumstances due to EF impairments. For these individuals. foolish action in the social context may be 

either "induced" by others, producing gullibility in response to false information or encouragement, or noninduced 

recklessness. In both cases, foolish action stems from risk unawareness, which in FASO is due directly to impaired 

reasoning and impulse control (Greenspan, 1998, 2008, 2019; Greenspan et al., 2001, in press). Risk unawareness in 

the felony context can lead to foolish action that results in dangerous physical consequences, such as death or serious 

injury to another person. As shown in the research (e.g., Streissguth et al., 1988, 2004), many people with FASO as well 

as ID are at high risk of engaging in foolish action because they lack executive capacity to understand cause-and-effect 

associations and associated risk-awareness (Greenspan, 2008, 2016). 

6 SOCIAL VULNERABILITY AND RESPONSE BIAS 

The Atkins Court described additional factors in ID that apply equally to FASO. For example, people with ID were said 

to be socially vulnerable, as reflected in the ease with which they could be manipulated by codefendants into com

mitting crimes and manipulated by interrogators into waiving rights and giving unwilling or false confessions. There 

is a robust literature indicating that people with FASO also are socially vulnerable and at high risk of exploitation. 

For example, in a study of 62 young adults with FASO, 92% were described by caregivers as vulnerable to manipu

lation (Clark et al., 2004). Another study of 60 adults with FASO found that according to caregivers, 76% had fallen 

victim to criminal acts or exploitation and abuse (Freunscht & Feldmann, 2011). Although a quarter of this sample 
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had no friends, those who did have friends were described as having few friends (21%), younger or intellectually disa

bled friends (15%), or dysfunctional contacts (10%}. Many were described as easily exploited (e.g., na'i've lookouts for 

gang activity). Interactions with "friends" typically were described as contrary to their interests (i.e., easily talked into 

things, influenced, or abused). Of the nearly half who had been directly victimized by others' criminal acts, 80% were 

exploited by friends, spouses, and partners (e.g., giving away money upon request or making agreements/contracts 

without understanding their content). 

The Atkins Court noted that because of their cognitive limitations, defendants with ID were considered less able 

to evaluate and enter into plea deals that could have the effect of taking death "off the table:• The same reasoning lim-
' . ' 

itations apply to FASO. Because this population has considerable difficulty analyzing choices and possible outcomes: 

which requires complex abstract thinking, they tend to rely on others for direction, which may explain much of t,heir 

gullibility, suggestibility, and risk-unawareness during the adjudication process (Fast et al., 1999; Greenspan & Dri

scoll, 2015; Greenspan et al., 2016; Kully-Martens et al., 2012; Novick Brown et al., 2011, 2015; Pollard et al., 2004). 

These characteristics have direct implications for all decision-making that defendants with FASO must do in the legal 

context (e.g., rights waiver, competency to stand trial, consulting with counsel). 

Another significant problem for those with FASO as well as ID is acquiescence bias or tendency to agree with 

statements or answer yes/no questions with "yes." A tendency to acquiesce is a type of response bias that involves im

pulsively responding in an agreeable manner without assessing the content of questions or "true" preferences. A large 

body of research has found tliat acquiescence and other response biases are associated with ID (Emerson et al., 2013; 

Finlay & Lyons, 2001; Heal & Sigelman, 1995) and can be induced by a variety of contextual cues such as the phrasing 

of questions, demeanor of the questioner, setting, or interviewee's desire to be viewed positively (Furnham, 1986; 

Knowles & Nathan, 1997). Like those with ID (e.g., Heal & Sigelman, 1995), people with FASO tend to be especially 

agreeable in the presence of authority figures (Greenspan & Driscoll, 2015; Novick Brown et al., 2010, 2011), even to 

the point of adopting and embellishing on an interviewer's viewpoint (Greenspan & Driscoll, 2015). Research gener

ally finds that acquiescence bias stems in part from a desire to please authority figures and/or mask disability (Cour

selle et al., 2001; Heal & Sigelman, 1995; Rogal, 2017). Similarly in FASO, desire to please others in order to fit in (a 

maladaptive ~utcome stemming from social skill deficits) often is a factor.in criminal c;ndu~t involving codefendants 

(Streissguth & Kanter, 1997). . 

Acquiescence bias is particularly problematic during the adjudication process, beginning with arrest when sus

pects with FASO tend to state rather convincingly that they understand their legal rights even when they do not (Fast 

et al., 1999). During forensic evaluation, acquiescence bias can have a profound impact on self-report accuracy in 

questionnaires and inventories as well as interviews. For example, Mullally, Mclachlan, MacKillop, and Pei (2020) 

compared the validity of 10 commonly used performance validity tests (PVTs) in 80 justice-involved adults, 25 with 

confirmed or possible FASO, and 55 where FASO was ruled out. Results indicated that compared to neurotypical par

ticipants, those with diagnosed and possible FASO were more likely to fail any single PVT and failed a greater number 

of PVTs.Across both groups, 90% of individuals with IQs <70 failed two or more PVTs compared to 44% of those with 

IQs 2:70. 

In addition to acquiescence bias, related response biases common in ID and FASO include suggestibility and con

fabulation. Suggestibility, a tendency to accept and act on messages communicated by others, is associated with con

fabulation, or filling in memory gaps with false information provided by others with no motivation to deceive. People 

with ID tend to exhibit both response biases (Gudjonsson & Clare, 1995) as do people with FASO (Gibbard et al., 2003; 

Novick Brown et al., 2011). In both disorders, suggestibility and confabulation are thought to arise in large part from 

memory problems and EF deficits as well as gullibility and desire to viewed favorably (Griego et al., 2019; Novick 

Brown et al., 2011). For example, studies that assess caregivers' observations of children, adolescents, and adults with 

FASO (Domeij et al., 2018; McDougall et al., 2020; Streissguth et al., 1998) identify a number of relevant behavioral 

characteristics: 

1. too easily led by others, 
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2. deficient risk perception ("does not foresee potential danger"), 

3. impulsivity, 

4. unaware of the consequences of behavior, 

5. forgets previously learned information, 

6. indiscriminately friendly, 

7. superficially communicative ("chatty"), 

8. talks about unrealistic/fantastical subjects, 

9. exaggerates to impress, 

10. tries hard and wants to please, and 

11. misses social cues and fine points or subtleties in communication. 

As is evident from the list above, suggestibility and confabulation may be associated with a number of related 

adaptive behaviors that can affect social interactions in FASD . 

. Importantly, many of the same factors that impair rationality and impulse control at the time of offense conduct 

apply as well to the adjudication process. That is, just as cognitive impairments impair thoughts and behavior during 

criminal conduct, the same impairments can affect thinking, communication, and decision making throughout the legal 

process (e.g., answering questions posed in court, working with defense counsel, plea bargains). F_or example, during 

police questioning, confabulation due to inability to recall and report past events in a logical, rational, and sequen

tial manner can inadvertently reduce self-report accuracy, which may be interpreted as intentional deceit. Even if 

offense-relevant information has been successfully stored, a need to access that information requires intact cause

and-effect reasoning and ability to make logical inferences about memories that are relevant to the offense: Notably, 

research shows that because of the widespread cognitive dysfunction in FASD! this population generally exhibits high 

rates of impairment on standardized testing of legal capacities relevant to interrogation and adjudication (Mulfaly 

et al., 2020). For example, a study that addressed psycholegal abilities in young offenders with FASO (Mclachlan 

et al., 2014) found that 90% of the study population showed impairment in at least one psycholegal abilfty. In pa(ticu

lar, on a structured measure of competency to stand trial, 7 6% of those wi'th FASD demonstrated impairments on one 

or more competency-related domains, compared with only 28% in the unimpaired control group. 

7 CONCLUSION 

The Supreme Court has ruled that it is inconsistent with evolving standards of decency for people with ID to be sen

tenced to death in capital cases because of biological characteristics that diminish culpabili.ty and deterrability. Just as 

defendants with ID bear no responsibility for their disorder, the same can be said for defendants with FASO, who are 

innocent victims of their mothers' ingestion of alcohol during pregnancy. Like·ID, FASD explains both cause and effect 

regarding thinking and behavior in criminal acts. That is, an FASD diagnosis provides the court with evidence that 

a birth mother's substance use, over which her offspring had no control, produced a substantial mental defect that 

directly influenced violent behavior. 

Thus, like ID, FASO frames culpability in the context of brain damage that significantly impairs impulse control and 

rationality (i.e., capacity to appreciate potential consequences, be risk-aware, and form appropriate intentions). FASO 

does not mean persons with the disorder cannot formulate plans and intentions. Rather, the executive multitasking 

required to generate appropriate plans and intentions is intrinsically flawed by brain damage that can compromise 

ability to foresee consequences, weigh costs, and benefits, appreciate cause-and-effect, and shift course while at t_he 

same time inhibiting strong unconscious urges from the amygdala/limbic system. Although brain damage does not 

exculpate those with FASD who have committed violent acts, it does explain how a combination of intrinsic biological 

factors, over which affected individuals had no control, influenced their behavior. 
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We suggest that the mental defect in FASO makes ND-PAE equivalent to ID in terms of the very same factors that 

compelled the Court in Atkins to categorically exempt defendants with ID from the death penalty. Diminished ration

ality and impulse control are the same in both conditions as are maladaptive adaptive outcomes (i.e., gullib_ility and risk 

unawareness) that stem directly from the mental defect. Also common to both disorders are social vulnerability and 

response biases that further jeopardize outcome during the adjudication process. As we have described, there is no 

empirical difference between FASO and ID in terms of impaired capacity to reason and control impulses or in terms of 

impaired capacity to successfully navigate the adjudication process. In other words, ID and FASO are equivalent with 

respect to every metric established by the Supreme Court for diminished responsibility. 

ENDNOTES 
1 According fo Barkley (2012, p. 21). "The fundamental basis of morality is awareness of one's self over time in relation to 

others and the future consequences of one's actions toward others and of others' toward one's self. This daily intersection 

· of each human's goal-directed activities among those of other goal-directed humans requires rules (ethics) for making such 

activities run as smoothly and peaceably as possible." 

2 https://www.law.cornell.edu/wex/mens_rea. 
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Barry M. Crown, Ph.D. and Associates, P.A. 
105 E. Gregory Square - Suite 2A 

Pensacola, Florida 32502 
Telephone: (850) 439--5550 Fax: 1 (877) 483-4856 

bmcrown@harrycrown.com · 

January 29, 2023 

Linda McDermott, Esq. 
Office of the Federal Public Defender 
227 N. Bronaugh Street-Suite 4200 
Tallahassee, FL 32301 

RE: Donald Dlllbeck 

Dear Ms. McDermott: 

At your request I have re.viewed various records and documents pertaining to Mr. Donald Dill beck 
(May 24, 1963). 

The purpose of this review was to identify potential Issues affecting competency at the time Mr. 
Dlllbeck pied guilty to first-degree murder of a law enforcement individual in Lee County, Florida 
in 1979. The offense took place when Mr. Dillbeck was 15 years of age. At the time of Mr. 
Dillbeck's guilty plea, he was two weeks past his 16th birthday. Additionally, you asked me.to 
provide any preliminary opinions regarding Mr. Dillbeck's mental state at the time of ttie t:>ffense. 

Due to the time constraints of your filing deadline, I am providing initial impressions based on my 
review of the following records: 

• Various transcripts, motions, Clerk of Court records, and exhibits from Mr. Dlllbeck's 1979 
Lee County and 1991 Leon County cases 

• Lee County Sheriff's Office records related to the 1979 case 
• 1979 Department of Corrections Psychological Screening Report 
• 2019 reports from Ors. Adler, Connor, Novick Brown, and Sultan 
• 2023 Declaration of Dr. Novick Brown 

• Various 2023 lay witness statements 

All opinions herein are stated to a reasonable degree of professional certainty. However, I must 
rate that these are preliminary opinions. I have not had the opportunity to meet with Mr. 
Dillbeck. To reach more precise conclusions, I will need to conduct an In-person assessment of 
Mr. Diflbeck, including additional neuropsychological testing. Additionally, as a result of my 
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preUminary record review, I have determined that Mr. Dillbeck should undergo functional brain 
imaging as detailed below. I believe the results of Diffusion Tension Imaging (DTI) and Functional 
Magnetic Resonance Imaging (fMRI) would provide further support for the below opinions. 

Preliminary observations from Mr. Dillbeck's records 
Mr. Dillbeck has a genetic and environmental predisposition to brain impairment antj 
dysfunction. His biological mother, Audrey Hosey, drank a reported three to four six-packs of 
beer per day for the duration of her pregnancy, which as ·prior expert reports in this case explain 
appears to have caused extensive damage to Mr. Dillbeck's brain function. Additionally, Audrey 
Hosey's medical records and community reports indicate that she suffered from severe psychosis 
related to schizophrenia, and ~pent much of her life under psychiatric hospitalization. She was 
reported to have eaten her own feces and to drink her own urine. She apparently committed 
suicide by running in front of a car. 

Mr. Dillbeck's early developmental history is marked by abuse, neglect, abandonment, and 
separation. For the first four years of his life, Mr. Dillbeck lived with his biological mother, Audrey 
and sister, Cindy. He was abandoned by his biological father at two or three years of age. He was 
subject to physical and sexual abuse by his biological mother, including nonsensical beatings with 
an electric cord and his mother placing a ladder on top of him so that she could walk pack and 
forth; beatings If the children look out the windows or opened the curtains; confinement in the 
form of being tied to a bed with cotton stuffed into his mouth; and forced sexual acts in his 
mother's· presence Involving himself and his sister. He witnessed domestic violence against his 
sister. He was subject to food deprivation. 

Eventually, at approximately age four, he and his sister were removed from his biological 
mother's care, and the siblings were placed In a foster home. He was very slow, for which he was 
mocked by his foster family. The foster family was particularly irritated by his inability to ties his 
shoes. 

Eventually, an adoptive family was found for Cindy; however, the family rejected Mr. Dillbeck 
and he was again removed. Although he was placed in a loving adoptive family at the age of six, 
he demonstrated pervasive signs of trauma related to his prior history. These symptoms involved 
enuresis (bed wetting) and a persistent fear of being abandoned by his adoptive family, which 
initially manifested in early dinginess but eventually morphed into self.protective behaviors 
more indicative of emotional shutdown (such as his stated inability to process and accept the 
deep love shown to him by his adoptive parents). 

Mr. Dillbeck is likely to have experienced Fetal Alcohol Spectrum Disorder. Although this is a 
lifelong, incurable condition, it is known that a structured environment like prison Is helpful in 
managing the adaptive deficits related to Fetal Alcohol Spectrum Disorder. Thus, it is likely that 
any impairments noted by Ors. Brown, Adler, Connor, and Sultan would have been more 
pronounced at the time of Mr. Dillbeck's 1979 offense and guilty plea. 
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Mr. Dillbeck's use of drugs and alcohol from a young age (10 for alcohol and 13 for drugs), 
including amphetamines (a form of "upper"); marijuana (a "downer'); and aerosol products Is 
consistent with his documented history of genetic vulnerability and life history trauma. The use 
of these substances would have exacerbated any pre-existing cognitive dysfunction or mental 
illness, and would have been particularly lmpactful on his still-developing brain. 

Other inferential factors that I have noted include Mr. Dillbeck's prior mental health diagnoses 
related to his 1991 trial in Leon County. Expert testimony at the 1991 trial indicates that Mr. 
Dillbeck was diagnosed as being on the schizophrenia spectrum (schizoid or schizotypal disorder). 
Consistent with this diagnosis, Mr. Dillbeck reportedly suffered from olfactory, auditory, and. 
visual hallucinations, as well as psychotic disturbances, and delusions such as being able to see 
the inner machine-like workings of chess pieces. It appeared these symptoms were present well 
before the 1991 trial. He Is also reported to have suffered from hypermanic episodes and 
outbursts, including one in 1990 In which a law enforcement officer describes Mr. Dillbeck as 
hyperventilating and imploring the pollce to shoot and kill him. I have significant concerns that 
Mr. Dillbeck may have been operating under psychotic symptoms at the time of the 1979 crime 
and subsequent legal proceedings. To reach more precise conclusions on the potential effects of 
psychosis, .hallucinations, and delusions, further exploration must be conducted with regard to 
which specific symptoms were present at the 1979 incident. Any of the symptoms described here 
would have further exacerbated Mr. Dillbeck's other cognitive impairments, which clearly existed 
in 1979. 

All of these factors, Including but not limited to: Mr. Dillbeck's young age and developing brain; 
fetal alcohol exposure; early exposure to drugs including marijuana and amphetamines (speed); 
family history of mental Illness with psychotic features; early life trauma including physical and 
sexual abuse, abandonment by his biological father, removal from his biological mother, multiple 
placements prior to adoption, and separation from his sister; are important to consider as part 
of Mr. Dillbeck's overall legal situation. Each of these elements would have been present during 
critical times of Mr. Dlllbeck's contacts with law enforcement (Including the event which 
underlies the 1979 murder charge) and his subsequent legal processes. These factors would have 
impacted Mr. Dlllbeck's ability to accurately process information, assess information, and 
manage his behavior at the time of the offense; his ability to fully understand his legal 
circumstances, including consequences of various choices; his ability to assist his legal team; his 
ability to make his own decisions free of influence from others; and his ability to act in his own 
best legal interests. 

The transcript of Mr. Dlllbeck's 1979 guilty plea is of particular interest, particularly when viewed 
in light of the fact that less than two months prior, counsel in that case had filed documents 
indicating concerns about Mr. Dillbeck's current competency as well as sanity at the time of the 
offense. It is noteworthy that Mr. Dillbeck had no therapeutic interventions between the time of 
those motions and the entering of his plea. Nor does it appear that he was examined for 
competency during this time by a defense or court appointed expert. As a result, I have grave 
doubts as to Mr. Dillbeck's competency at the time of this plea. As a brain-damaged juvenile 
under extreme physical and emotional stress related to his then-capital charges, Mr. Dillbeck 
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would have at best had minimal capacity. Further, appears that Mr. Dillbeck had been primed to 
say "yes" during his plea colloquy. The records I reviewed indicate that Mr. Di'llbeck's lawyers and 
family members compelled him to enter the guilty plea, and while this was likely well-intentioned 
due to the fact that he was facing the death penalty at age 15-16, I suspect Mr. Oillbeck did not 
have the functional agency to make a reasoned decision regarding his decision to plead. And, 
with what later expert testing and opinions shows, it appears to me that Mr. Dillbeck did not have 
the capacity to consider the long-term consequences of his guilty plea. 

Recommendations for further exploration 

Mr. Oillbeck is now nearly 60 years old. The field of neuropsychology has significantly developed 
since the time of his 1979 legal proceedings, as well as his subsequent capital proceedings: For 
example, we now know that the brain does not fully develop into young adulthood and that early 
injuries and early drug use have further long-term effects. 

Over the past decades, considerable new scientific evidence indicates that, compared to adults, 
adolescents are less able to control impulses, less likely to be able to. consider future 
consequences as opposed to present stimuli, and more likely to engage in risky or reckless 
behavior. These characteristics are driven by the automatic processes of brain maturation, 
beginning as early as age 10, and persisting well into the 20s. Importantly, these characteristics 
are true of adolescents generally, so even healthy, intelligent, and otherwise "normal" 
adolescents are impacted by these processes. However, additional risk _factors such as are 
present in Mr. Dillbeck's case can exacerbate the effects of the ongoing developmental 
processes. 

Compared to adults, adolescents are more short-sighted and unable to plan ahead. They struggle 
more with behavior regulation and are less likely to understand the number, seriousness, and 
likelihood of risks involved in a given situation. When asked to make a decision about a course of 
action, they have more difficulty identifying possible costs and benefits of each alternative; 
underestimate the changes of various negative consequences occurring; and underestimate the 
degree of potential harm. To the extent adolescents are able to engage in a cost-benefit analysis, 
they are Impacted by heightened sensation-seeking (another developmental feature) which 
leads them to focus more on potential benefits of a risky choice as opposed to potential harms. 

This is all thought to be a result of structural (anatomy-based) and functional (activity-based} 
changes in the prefrontal and parietal cortices, as well as changes in structural and functional 
connectivity between the limbic system and prefrontal cortex. These changes include synaptic 
pruning (the elimination of unnecessary connections between neurons in order to facilitate more 
efficient information transmission) and myelination (insulation around neuronal connections 
allowing for quicker information transmission). 

All of these tendencies are exacerbated under emotionally arousing situations, such as those 
producing fear, anger, anxiety, or threats. In evaluating capacity for judgment and self-control, 
psychologists often distinguish between thinking abilities under calm or everyday circumstances 
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("cold c<>gnition") and emotionally arousing or stressful circumstances ("hot cogni,ion"). In other 
words, the more stressful a situation is, the more unlikely it Is that the adolescent will be to cope 
and exercise reasonable thought and behavior. 

Much of this knowledge was not available in 1979, or even at the time of Mr. Dillbeck's 
subsequent legal proceedings in either the Lee County case or the Leon County case. 

Based on what we now know about juvenile brain development, compared with what' Mr, 
Oillbeck's individual records show, I have significant concerns that Mr. Dillbeck's underdeveloped 
brain and additional stressors left him with an inability to make reasoned judgments and form 
intent at the time of his 1979 offense and related criminal charges. The impairments indicated 
by Mr. Oillbeck's records, in my opinion, would have significant Implications pertaining to sanity, 
diminished capacity, and incompetency. 

New facts related to Mr. Dillbeck's behavior on the night of the 1979 shooting 
Mr. Dillbeck's reported odd behavior related to the 1979 offense must be evaluated In light of 
the neuropsychological information I have described above. I have noted several red flags that 
give me concern related to Mr. Dillbeck's mental state at the time of this offense, potentially 
implicating his sanity or capacity. These red flags include Mr. Dillbeck's sudden flight from Indiana 
(although this was characterized as an attempt to evade law enforcement related to an earlier 
assault o.n a neighbor, it is worth noting that Mr. Dlllbeck apparently did not flee for several days, 
until .he was rejected and told by peers that he was "screwed" and his life was over"); his 
sleeplessness en route to Florida over a period of three days; and his bizarre behav.ior before and 
after the shooting, which included an overnight period of seemingly aimless wanderings in the 
immediate vicinity of the shooting while holding the gun, as well as long periods of time spent 
drenching himself in the ocean. (It should be hated that in contrast to his flight from Indiana, Mr. 
Dlllbeck made no attempt to flee after his shooting of the law enforcement officer, despite the 
existence of multiple local witnesses who saw him directly after the shooting.) This. new 
information, when considered in light of his fetal alcohol exposure and other developmental 
traumas, raises a serious doubt that he was able to understand the nature and quality of his 
actions or their consequences and there Is a serious doubt that he was capable of distinguishing 
right from wrong at the time of the shooting. 

Brain Imaging recommendations 

Brain imaging techniques have also greatly advanced since the time of Mr. Dlllbeck's 1979 
proceedings, and even In the past few years. For example, a relatively new option that I highly 
recommend in Mr. Dlllbeck's case is the use of Diffusion Tension Imaging (DTI) and Functional 
Magnetic Resonance Imaging {fMRI). Functional MRl'measures small changes in blood flow as a 
person performs tasks while In the MRI scanner. Unlike other imaging studies that only focus on 
the structure of the brain, fMRI looks at the brain In action {e.g. during thoughts, speech, 
movement) and is better able to assist in contextualizing real•world Implications of the data it 
detects. It demonstrates which areas of the brain are activated in particular contexts, Which Is 

5 
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critical to understanding how brain impairments actually impact how the impaired person 
proceeds through life. 

DTI detects white matter fibers that connect different parts of the brain. It was originally designed 
to assist neurosurgeons in avoiding critical areas in the brain during surgery, but is now being 
used to assist in understanding other forms of behavior, such as violence and Alzheimer's disease. 

These are new technologies that have only been fully accepted and used in the criminal legal 
context over the past two to three years. However, they are fully reliable, and many major 
medical facilities in the United States, Europe, and Australia are gravitating toward their use.· 

1 ·am aware that Mr. Oillbeck has undergone qEEG and related testing in the context of his recent 
evaluation for Fetal Alcohol Spectrum Disorder (FASO) (also known as Neurobehavloral Disorder 
Associated with Prenatal Alcohol Exposure}. However, it ls my opinion that the use of DTl/fMRI 
would provide additional and valuable insight into Mr. Dlllbeck's brain impairment~ particularly 
because FASD is associated with widespread alterations to the very thing OTI ls designed to 
detect: white matter. 

Specifically, I anticipate that such testing would show impairments related to the neurofibers 
throughout Mr. Dillbeck's brain, and extending into the frontal lobe. Neurofibers are tasked with 
sending messages from one portion of the brain to other portions. Previously, the scientific and 
medical communities assumed that certain areas of the brain had specific functions, and that was 
that. Now, however, we know that areas of the brain can send impaired or distorted messages 
to other areas, which creates global confusion within the brain and has significant effects-even 
if the distortion began in what we had categorized as a relatively "silent" area of the brain. So, 
for example, reasoning and judgment (which have historically been associated with the frontal 
lobe) could be Impacted by something way in the back of the brain, due to how an impairment 
impacts messages sent through the neurofibers. This would be of particular relevance In Mr. 
Dillbeck's case, because prenatal alcohol exposure Is associated with decreased structural white 
matter connectivity at a whole-brain level, meaning there are widespread alterations In how 
these networks are connected with one another. This decreased connectivity may underlie 
cognitive and behavioral challenges associated with FASO. 

If you have any questions or If I can be of any additional assistance, please don't hesitate to 
contact me. 

6 
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Diplomate 
American Board of 

Professional Psychology 

Jethro W. Toomer, Ph.D. 
Consulting Psychologist 

Palmetto Bay Centre 
Suite# 417 

15715 South Dixie Highway 
Miami, Florida 33157 

(786) 973-5458 

Cross Roads One Building 
8:201 Peters Road 

Suite 1000 
Plantation, FL 333:24 

Telephone (954) 288-0202 

Mailing Address: PO Box 650 144 
Miami, FL 33265 

Confidential Telefax: 305 252 9086 
Email: JT00M2020@gmail.com 

Name: 

PRIVILEGED AND CONFIDENTIAL 

Donald Dillbeck 
Date of Birth: 
Education: 
Gender: 
Case Number: 
Attorneys: 

Review Date: 
Report Date: 

5/25/63 
Ninth Grade 
Male 
4:078cv388-MW 
Katherine Blair; Daniel Lawless, Federal Public Defenders -
Northern District of Florida 
1/28/23 
1/29/23 

As requested by your referral, the following information summarizes my conclusions 
relative to the case of Donald Dillbeck and the existence of significant indicants of 
incompetency and/or mental health issues in relevant documents. 

My opinions are based upon a review of numerous documents and reported findings 
relative to the legal proceedings prior to his 1979 and1990 trial for murder. This includes 
a process of corroboration of collateral data sources: 

• Legal/Clerk of Court Documents 
• Penalty Phase Transcripts 
• Expert Reports/ Penalty Phase Testimony 
• Witness Testimony . 
• Testimony of Family and Informants 
0 Department of Corrections Reports 

Documents Reviewed: 
o Partial Summary Penalty Phase Testimony 
• Dillbeck Transcript of Pleas and Sentencing Proceedings 
• Dillbeck Penalty Phase Transcripts 
• Dillbeck Department of Corrections Psychological Screening Report 
• Dillbeck Conviction -June 1979 
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Documents Reviewed (continued): 

• Cindy Commorato Penalty Phase Transcript 
• Witness Statements: 

o Karen Haubert 
o Douglas Diggley 
o Carl Krieg 
o Robert Schienle 

Q Expert Reports: 
o Dr. Brown (Declaration and Final Report) 
o Dr. Adler 
o Dr. Berland (Penalty Phase Transcript) 
o Dr. Thomas (Penalty Phase Transcript) 
o Dr. Wood 
o Dr. Sultan 

Data in Support of Final Conclusions: 

1. Department of Corrections records describe the defendant as manifesting 
disturbed, psychotic behavior at age 16. He is a "moderate" substance abuser, 
with deficits in adjustment, judgment and executive functioning. 

2. Family members describe the horror of their developmental history including 
violence, physical and sexual abuse, foster care placement, parental . 
abandonment, and chronic mental health issues of Audrey Hosey, mother. The 
defendant's prenatal exposure to toxic substances is also described. 

3. Dr. Sultan, in addition to a description of multiple psychological issues, described 
testing results which characterize the defendant's deficits in modulation of 
emotional expression, and higher order thought, such as weighing alternatives, 
projecting consequences, and managing conflictive data. · 

4. Dr. Berland's test results describe the defendant's brain injury of some duration, 
complicating his existing mental illness and psychotic disturbance. His behavior 
is reflective of someone with inherited mental disorder, secondary to genetic 
history. 

5. Dr. Wood diagnosed Mr. Dillbeck with Fetal Alcohol Syndrome and 
Schizophrenic Spectrum Disorder. 

Conclusions: 

Donald Dillbeck was born into a crucible of despair and dysfunction. His history reflects 
early onset and continued exposure to chronic, complex trauma. His early experiences 
served as a model for vacillation, capriciousness, unpredictability, discontent and 
inconsistency. Under normal circumstances, as a result of the early deprivation, the 



786

Name: Donald Dillbeck 
Case Number: 4:078cv388-MW 
Page: 3 

development of normal ego functions of secondary thought processes, including 
integration, realistic planning, adaptation to the environment, and defenses against· 
primitive, unconscious impulses are weakened. His ongoing traumatic exposure and its 
adverse effects on cognition, affect, and behavior, are exacerbated by prenatal 
exposure to toxic substances. Exposure to chronic, complex trauma results in actual 
changes to the structure of the brain, with symptoms that often wax and wane in 
prominence and intensity, depending on the presence of environmental stressors. His 
overall history of trauma exposure is consistent with various diagnoses of Mr. Dillbeck, 
including Schizophrenia, substance abuse, anxiety, and Post Traumatic Stress Disorder 
traits. Trauma derails development, adversely impacts the educational process, and 
creates chronic anxiety. The human reflex for survival stays constantly elevated or is 
easily triggered. 

The totality of the data is clear in the opinion of this reviewer. There have been many 
"red flags" indicative of factors that would adversely impact his competency status. The 
courts have ruled that adolescents are less developed than adults, neurologically, 
cognitively and psychosocially. (The defendant was age 16 at the commission of the 
1979 offense.) My review of the totality of the data, which goes beyo!Jd reports of the 
defendant's ability to answer simple, concrete questions, would isolate and confirm the 
existence of pervasive impairment that would have adversely impacted his competency, 
and likely diminished capacity (given his fetal alcohol syndrome diagnosis). I am of the 
opinion that there were numerous indicants of factors adversely impacting his 
competency status prior to the 1979 offense. The factors are clear that Mr. Dillbeck 
manifested symptomatology consistent with a diagnosis of Post Traumatic Stress 
Disorder traits, severe mental illness, and other neurological/intellectual deficits, all of 
which impacted his competency status. 

Sincerely, 

~~-~ 
Jethro W. Toomer, Ph.D. 
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STATE OF FLORJDA) 
COUNTY OF LEON) 

DECLARATION OF DANIEL J. ASHTON 

I, DANIEL J. ASHTON, hereby state the following as lmc and correct: 

I. My name is Daniel Ashton. I am the Chief Investigator for the Office of the Federal Public 
Defender for the Northern District of Florida. 

2. On January 27, 2023, I spoke with Robert Schienle over the phone. He told me that on April l 0 or 
11, 1979, he and his fiiend Timothy McEvoy, met a tccnaged boy who later became known to 
him as Donald Dillbeck at I.he County Park at Fort Myers Beach, FL. TI1cir vehicles were parked 
ne:..1 to each other in the park's parking lot. 

3. Robert Schienle gave a statement to the Lee County Sheriff's Office about his encounter ,.vith ML 
Dillbeck. His statement was read to him. He confirmed what he previously reported in his 
statement. 

4. When Mr. Dillbcck approached Robert Sehicnlc and Timothy McEvoy, Robert Schicnlc was 
immediately uneasy. Robert Schicnle found Mr. Dillbcck 's behavior and manner in which he 
approached odd. Robert Schicnlc did not know exactly what it was, but he had a gut feeling 
sometl1ing was not right about Mr. Dillbcck. 

5, Robert Schfonlc recalled Mr. Dillbcck asking for a beer. Robert Schienle had beer in the van, but 
he did not give Mr. Dillbeck a beer because he wanted him to go away. 

6. According to Robert Schicnlc, Mr. Dillbcck looked homeless and disheveled. Robert Schicnle 
found it unusual that Donald Dillbcck came to the beach by himself. When Robert Schienlc 
asked. Mr. Dillbcck could not tell him why he was in Fort Myers Beach. 

7. Robert Schicnlc used the word "depressed" to describe Mr. Dill beck in his interview with law 
enforcement. Robert Schicnlc is not sure if Mr. Dill beck was depressed or paranoid. What was 
clear to Robert Schicnlc was that there was something abnonnal about Mr. Dillbcck 's behavior 
that made Robert Schienlc wru1t lo stay well clear of him, 

8. Robert Schicnle heard that Donald Dillbcck spent the night in the ocean. 

9. Robert Schienle was never contacted by any party representing Mr. Dillbeck. 

I swear I.hat the foregoing is lrne and correct to the bcsl of my knowledge. 

RANT SAITH NAUGHT. 

f 2~ 2023 
Date 

Page J of I 
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LEE COUNTY SHERIFF'S DEPARTMENT 
FORT MYERS. FLORIDA 

LCSD CID NO. __ 7,....9,_-~4_-l~D~4 ___ _ DATE: Apri 1 11 , 1979 
CR NO. ____________ _ HOME PHONE: _________ _ 

County of lee 
State of Florida 

PLACE OF 
EMPLOYMENT: ________ _ 

STATEMENT OF: __ _1R:u.Ow8L.C.F..o..RT.t.__;S:uG..0Hu.l..c.EwNIL..JE:;..._ ____ ~-----------------

2273 Glen Ives· Drive I, live at: ___________________________________ _ 

CITY, STATE: __ M_i _l _fo_rd_,~M_i_c_h_i.=..g_a_n ______________ -'-----+------'--

1 was born at ______________ on _......,.. _ __,_7-_'2....,.9=-· -_6'--0 _____ __,. _____ _ 

I now wish to make the following voluntary statement to Agent Kenny Erne 
who I know to be a Deputy Sheriff, with the Lee County Florida Sheriff's Department. I am making this state
ment of my own free will and I have not been threatened or made any promises or offered any reward t6 
obtain this statement. 

ERNE: 

SCRIENLE: 

ERNE: 

SCI-IIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

This will b.e a taped interview with Agent Erne and Robert Schienle. 

Today's date is April the 11th, 2:30 a,rn~ Robert, would you.raise 

your right hand for me please? Do you solemnly swear that everything 

you're about to give me in this statement will be the truth, so help 

you GOD? 

I do. 

State your full name and address for me? 

Robert Schienle, 2273 Glen Ives, Milford, Michigan. 

Ok. Do you have a phone number up there? 

Yes, I do, 363-0130, 

Ok. What 1 s your date of birth? 

7-29-60. 

Ok. Robert, tell me what you can in reference to the ~booting that 

took place tonight? 

Uhhh, about all I can say--nothin 1 ·to·the shooting. I didn 1 t hear a 

thing. I had a couple of beers and I went to bed--that 1 s just about-

I was really tired. ------------------------
0 k. Who were you with tonight? 
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PAGE NO. 2 STATEMENT OF ROBERT SCH I ENLE 
CID NO. 79-4-104 

SCHIENLE: Just, uh, ok, we went down to the Pink Shell ·-,:rrt'l<B<i up a couple of 

guys • 

• _ _:_E:.:_R~N~E_:_: ____ __:W~h_:o_' s:_:_w:_:e:..:_? ________ --,---_______________ _ 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

• ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

- ERNE: 

SCHl~NLE: 

ERNE: 
., 

,rH!l=NI J:', 

/ 

Just the guy l 1m with 

What's his name? 

H1s name's Tim McEvoy and, uh, he and I just went down to the beach 

iust far a I ittle whi Jg, Then \~e came back ang sto~ 
( 

decided we're gonna sleep there like we did the night before. 

Tnat 1 s in the County Park down there? 

Right. 

Ok. So you're on vacation? 

Yes sir. 

When did you arrive down here? 
~ tlbdb•• ne+ .,. t -r••.<-~~~~-:::..~~.-;.::.~·~:1::.!2'.::..7~::.,;:i-,.'~- ... -· .... 

1-was··here Friday n·ight, Saturday morning. 

Ok. Tell me what you can about the guy that you were--when ya11 p11lled 

into the County Park you said you parked next to a car. 

Uh, huh. Ok. Uh, you want. me to tell you about the car? 

Yeah. · 

Ok·; Wel I, it's kind of a cr~an:i colored Impala, that's what I took it 

for anyway. 

Ab.au t what year wou 1 d ·:you say i..::.t_.:..:.w.:::..:..as.:..:.? ________ -_-·_· -----::--

74, 73, somewhere along there, Indiana license plates, 

Ok. Uh, what- what color is it? 

lt 1 s a kind of a cream color-~cream--tan whatever 

Did it have a vinyl top on it or anything that you noticed? 

Yeah, I think it is vinyl. 

Wh6le vinyl top or half vinyl? 

Uh, think lt 1 s alf vinyl. didn't pay too much attention to it. 

Ok; Anything else particular about the car that you can recall? 

·1 don 1 t think he had hubcaps on C~is front wheels. 
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ERNE: 

SCHIENLE: • 
ERNE: 

SCHIENLE: 
: 

r ,. .. 

ERNE: 

SCHIENlE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

• SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCH l ENl,.E: 

ERNE: 

SCHIENLE: • ERNE: 

SCHIENLE: 
., 

STATEMENT OF ROBERT SCH I ENLE CID NO. 79-4-104 

Hubcaps were missing on the front wheels? 

That's what I think. The one wheel where I was anyway, that's what it 

1 ooked 1 i ke. 

Which side wheel. 

I was on the passenger, er, uh, driver's side, looking at the driver's 

side. 

Ok. You noticed that the hubcap was missing? 

' ( 
Yes, it catches me because there was all black on one and it was kind of 

sh i'ny on another. I just took a glimpse. 

Ok. You mentioned that it had Indiana plates on it? 

Yes, sir. 

Ok. What color were the plates? 

I'd say that they were white with red letters. -Di ayo·u reca 11 ·-an'tnt1m6er'"~ ;,ot'f .... ;f TC at a 117 

No, sir. lt--it just said Indiana; didn't bother to look at the numb, 

Ok. Can you describe the guy that was inside? 

I'd say he was about, uh, 5'-10--5'11 11
, and he had long stringy hair and 

it was parted in the middle. 

How. long was his hair? 

Uh, about shoulder length. 

What color was it? 

Uh, a brown. 

Sandy colored? 

Yeah, I'd say a sandy brown. It was a little darker _than that though.-

There was no blond in it or anythi.ng. Just kind of a brawn 

Ok. Uh, approximately how old would you say he was? 

17 or 18. 

Ok. What, uh, how much do you think he weighed. 

I don't think he weighed too much, it mighthave been around 145--150 

he didn't look that built to me, he looked rather on the skinny side 
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ERNE:· 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

4 · STATEMENT OF ROBERT .SCH I ENLE CID NO. 79-4-104 

Ok. You mentioned that you talked to him earlier in the evening? 

Uh, yeah, he,· uh, we pulled up and he was sittin 1 there. Iba t I f af.!ef. _, 

we left the one :time and he asked us if it was ok to stay here, you knov, 

does the cops bother him or anythJng and I said no, we stayed here last 

night Nobody bothered us. He said ok and he asked us for·a beer. 

We said we didn't have one. Seemed like he got kinda upset when we 

said we didn't have one. told him he could go up to the store and 
,I 

get some, you know. 

We'll, what did he say exact 1 y when--you say he got upset, what. .• : 

Sounded like he just said like oh, ~hit, you know, got a--like he 

don't have one for me or somethin 1
• That 1 s--tbat 1 s really all he said, 

and we left one more time. 

That was the extent of your conversation? He asked you for beer? 

Yeah. 

• __ E_RN_E_: _____ Y_o_u.....::_g_u.:_y_s _d_i d_n_'_t_t_a_l_k_a_b_o_u_t_w_h_e_re_y:_o_u_w_e_r_e_f_r_o_m_o_r_._._. _. ______ _ 

SCHIENLE: 

ERNE: · 

SCHIENLE: 

ERNE: 

• SCHIENLE: 

ERNE: 

SCHEIENLE: 

\./el 1, he said, uh, he said he was from Indiana and I said, wel 1, you kn< 

I don 1 t--l think it was Tim. that was askin 1 the guest ions but he goes 

uh, I ain't here for somethin 1 or another he said and, uh, the quy--he 

didn't say too much •. I just asked him, you know, are you down here, 

you know, and he goes yeah, 1 1m here by myself. I kinda went, you know, 

why did you come down here by yaurself--1 didn't say that, but he goes, 

uh, no, just came and Just took off, you know, and then what are you 

down here for. 

Ok. Where--where were you parked at at the County Park? 

North end of the parking lot. 

Ok. Did you see that big, uh, building that's on stilts sittin' out in 

. the middle just back from the beach? 

You mean the pol ice station? 

Yeah. 

Yeah. Ok. wrnild be--if vou were coFflin' off of Este10. I would be tc 
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SCHIENLE, CONTINUED: the, uh, right of the station, all' the way up to the corner. 

ERNE: 

• goes onto the beach there? ______ _:;_ __ _:,__ _____________________ _ 
There was a gate or a fence like at the parking lot where--where it 

SCHIENLE: 

ERNE: 

SCH.IENLE: 

ERNE: 

SCH!ENLE: 

ERNE: 

SCH I ENCE: 

Uh, right. 

Ok. You were parked down in there? 

Yes, sir. 

Ok. Which side were you parked in--next--there 1 s a big l lne of bushes 
J 

( 

over where the apartments are and stuff or were you in the park--on the 

other side of the park? 

I would say we were more closer to the bushes than the apartments or 

the cottages or whatever. We were pretty close to that, right up to thi 

beach where--as far as you could ga to the fence 

OK. You were parked facing ...•.. 

Ok. And you pulled in next to him? 
• 

ERNE: 
------------------

SCHIENLE: Yeah, well, he pulled in next to us first but then, you know, we left 

and came back and pulled up next to--to the car. 

ERNE: Ok. The first time that you were there, did you have any conversation 

with him at all? 

SCHJENLE: I think that 1s the only time we talked to him was the first time that he 

came up. 

ERNE: Ok. And that's when he asked you for the beer and stuff? 

SCHIENLE: Yeah. That 1s after--after I think we just pulled or he just pulled up--

I don 1 t know really, I'm tryin' to think--l 1m tryin'--cause we were in 

and out of there so much that night it--it wasn't funny. 

ERNE: Ok. And then you left and come back? 

SCHIENLE: Uh, huh. - ERNE: Ok. Was--did you see him by himself all the time or was somebody else 

around the car--·did you see anybody else with him at a11? 
.... 

SCHIENLE: Ok. think they were smokin 1 a joint with-.:.he , .. ms srnoldnr a joi11t 
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SCHIENLE, continued: with a co~ple other guys that came--this was after we came 

• ERNE: Ok. About what time was it the first time that you were there? -~...::..:_ ___ __::__.:__~...:......___:____:_....:.........::..____:___;____;__:;_ __ ____; ____ ,__ _____ _ 
back the second time, I rm sure, I'm pretty sure it was. 

SCHIENLE: Uh, I wasn't keepin 1 track of'tim€--about 10:00 maybe, I _don't know. 

ERNE: Qk Then yo11 left and come back ;ind h8 1r.•as st i 11 s i tt in there? 

SCHIENLE: The car was still there. He never left. The car was never moved 

, ,, after I saw it the first time. Well, I wouldn't know if it was or not 

but it--it didn't look like it was moved. 

ERNE: Ok: So he pulled in sometime around 10:00 and he never left? 

SCHIENLE: Right. 

ERNE: Ok. Alright. You said that he was smokin 1 a joint with a cpuple of 

other gyys, where--where did they come from? 

SCHIENLE: Uh, they were in, uh, a green Dodge van and it was a window van and 

it--one guy had a pony tail. remember one guy kinda had frizzy hair 

• and, uh, they Just came walkin' up and that 1 s all--that's all I saw 

and I 1m pretty sure. 
ERNE: Was the second time when you come back or was that still during the 

first time? 

SCHIENLE: I think that was the second time. 

ERNE: Ok. How did--how did he get with these two other guys, they ...•. ] 

SCNIENLE: I have no idea ~ecaus~ that van was there before--befo~e I was even 

there. 

ERNE: Ok. That van was already parked in there? 

SCH I_ENLE: Right and when I came up--1 think the time when wa.s gonna go to bed 

they--that 1 s when I seen 'um wa1kin 1 up the beach and they left. The 

guys in the green van left, and as far as I knqw that other guy rn11st 

have went back to his car. 

ERNE: Where were they smokin' a joint at? 

SCHIENLE: They just came walkin' up the beach. 

ERNE: Which way were they wa,lkin'? 
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SCHIENLE: Uh, comin 1 from the north end--comin 1 towards the pal ice station. 

ERNE: Did you notice if that van was a Florida van or had a Florida, 

• _ _:S:_::C:H'..:.l.'.:E::._N:_L:..E:.._: __ _.'..Y_:e::a~h1_, ....'.a:..:s~a~m:.::a:.::t..:t~e..'....r~o~f'....__:f~a~c'...!t:..L....!..l~d.:..:i d':'...!... _.....1l~t~w'..=!ac.::1.s.....!....F.J.:l o~L.Wri d,!_.liaa...,_~------

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

Ok. Can you give me a description of those two guys? 

Uh, one guy had a pony tail, looked kinda tall and the other g!ly was 

about, uh, little bit, wel 1, maybe four inches shorter or so and he had 

kinda bushy hair, couldn 1 t really make too much out in the dark, ~ou knc 
J 

I just said hi to 1 um cause they passed by but I tlii11k that, uh, he saic 
_,.,, 

it'was him--the guy~ext·aoor:..:iFi,er1what 1 s his name, Scott-I think it is 

and he said that's who I said hi to; I wasn 1 t too sure. 

Ok. About what time was it when you got back the second time? 

Ok. We, uh, I met this ·other guy from the (inaudible) and I iust took 

him back down to the Pink Shell and then we came back so it couldn 1 t 

have been more than 15 minutes or so. 

• __ :::_ER~N~E:::_:_= ____ _:::S_:o__:_i _:t_w:..:.a:.s=--:s:.:o::m::.:e::w.:.:h.:.::e:.:r_:e:_:a:.:b:.:o:.:u~t_::a__:iq.::u::::.a .:..r .::..t e:::.:...r _:a:::..f:..:t::..:e:::.:rc.___:t~e:.:.n!.!?c____ ______ ~---

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

• SCHIENLE: 

10:30 or someplace. 

Ok. About what time did you guys start gettin 1 ready to go to sleep? 

As soon as I got there for the last time. however many times it was, 

I really don 1 t know what time it was but, uh, I iust--1 saidw~_1 ll b_low 
"·I 

:·a'i;rmatress and sleep and ·rim said he was gonna stay up Fo1 awhile, 

I guess to finish his beer or somethin 1 • I noticed jast kinda st~rtin 1 

to roll around to get situated and I looked up and be kicked his feet 

back Lip under the dash and tilted his seat back. It looked like.__be_was 

gonna sleep there, and it was, uh, 1--he had the radio on and just 

went to sleep right away. 

Ok. When--right before you went to sleep, did you see this guy back 

in his car? 

That's what 1--1 don 1 t remember when I saw him the first time .1 came 

in or the second time but he \~_~.nt' in and it I coked 1 i ke he was gonna go 

to sleep and he kicked up against the passenger door and, uh, I guess he 
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SCHIENLE, CONTINUED: put his knees up on the seat like he was gonna go to sleep and 

that's what it looked like to me . 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCH I ENI E: 
ERNE: 

.SCHIENLE: 

' Did you see if he had a gun in the car at all? 

That 1--no, nuh, huh. Didn't even go close to his car. He came kinda 

like over to ours. 

Ok. The only conversation you had with him then was about thg beer? 

Right, yeah. 
,I 

Did· you hear any gunshots at al I? 

No, sir Didn't hear a thing. 

Ok. When--when did you wake up--what was the first ••.• 

fr lend You wouldn 1 t bel ieye this either but, uh, well, my'/ : woke up. He 

started sayin 1 somethin 1--he mumbled somethin 1 , like mumblin 1 to me. 

He ga.t 011t of the car and he walked around and he comes-rt1nnin 1 back 
-----~~-.... ~ .. --:~~u=:..~:.-·.~;...:~.':;~1-,;;_; .. ~•:.,~........,.-::..-...- .. , 

in and he says there cops all over the place and I iust kinda__w_o_ke_ 

• ________ __:u~p~a:.:.n:.:d:.....::w..::e.:.:.n..::.t...:.·=-do::..w:.::n:.:.L, _:C:.:o::.:u::..:l~d:.:.n:...'--=t:__:_f_:_i...::2g-=u..:...r.::::e_o=u.!:.t ....:wc.=.:h:.:.,a:e..t~w_.,_,a"-'s::__:g..,,o'-'i..,_n,_1__,.o""n'"",-;..Y=O.,.,.u~k~• o-w'-'"+-, _ 

there was just cops all over the place. And what was funny is nobody 

said anything, you know, to us. don 1 t even think the·, knew--we--we-re 

in the van. That's what l--that 1 s what I think, cause was in the bad 

and you couldn't see me even if you looked through the back windows. 

If you looked down---ri·ght down close up there you could. didn't 

hear anything. 

ERNE: Was his car still there? 

SCHIENLE: When I woke up, yeah, there was--everybody was there. I know it sounds 

funny but I sleep like a rock. 1 didn't hear anything· and he--when he 

woke me up and looked out, I was Just as surprised as, you know, just 

like everybody. I didn't hear a thing arid that 1 s what !--that's what 

bothers me. 

ERNE: Ok. Can you describe the clothing that he had on? 

SCHIENLE: Uh, I'm really not too positive but I 1m sure he had shorts on and a 

short sleeve shirt. 
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ERNE: ' What color was the shirt? 

SCHfENLE: didn't recognize the color of the shirt. It was a 1 ight colored shirt 

• __ E_R_N_E_: _____ A_T_-_s_h_i_r_t_t:..._y:.._pe_o_r_a_t_a_h_k_to__:p:...? _________________ _ 

SCHIENLE: would say a tank top but f may be wrong, it may have been a T-shirt. 

ERNE: · Ok. All you remember was a light colored .•.. 

SCHIEN[E: Right. I was just lookin 1 at his face more or less, you know, and his 

hair, that 1 s all. 
,I 

' ERNE: Did he have any faci a 1 hair at all? 

SCH f ENLE: No! none at all. He was clean cut. 

ERNE: Ok. 'Uh, what type of shorts was it.that he had on? 

SCHIENLE: I don't know. I think they were dark shorts. 

ENRE: Did they look like cut-off levis or •..•. 

SCHIENLE: Yeah, wel 1, don 1 t think they were leans. I may be mistaken. It Just 

seemed 1 ike he had shorts on. That 1 s what could see anyway. 

- __ E_RN_E_: _____ D_i_d_y_o_u_n_o_t_i c_e_,_u_h_,_d_i_d_h_e_h_av_e_a_n_y_s_h_o_e_s_o_n_o_r_a_n_y_t_h_i_n.c..g_? ____ _ 

SCHIENLE: 

ERNE: · 

SCHIENLE: 

ERNE: 

SCHIENLE: 

ERNE: 

SCHIENLE: 

- ERNE: 

SCHIENLE: 

That I didn't notite until--until, uh, he got back in his car and it 

looked like he was going to_ sleep. I thought he had a pair of, uh, 

jock socks and·a pair of:tennis shoes. 

Do you know what color tennis shoes they were? 

Didn't even see 'um. 

Did he have any watch~s on or neckl~ce or •..... 
---~--------------

Uh, he didn't look I ike he had too much of anything. Didn 1 t even look 

like he was really together. He was just--was· just kinda like mindin' 

-·-· ---.. ~ ........ ~"'-,;;.:..-.~ . 
his own business. f ±:f~wa_s:;r:i't ;cloingyhardly anything. 

Did it seem like he was high or upset or anything when you first . 

Seemed like he was kinda depressed if you ask me, yeah, seemed kinda 

down--just kinda to himself. 

Was he scared at aJI? 

Uh, when he asked me if we had any problems with the pol ice, I, you kno~ 

where we were stayin 1
, do cops hassle you and I told:Mirn no, you know, 
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SCHIENLE~ CONTINUED: we stayed here the night before and that 1 s about as far as the 

conversation went • 

• __ E_R_N_E_: _____ o_k_. __ T_he_i_n_t_e_r_v_i e_w_w_i_l_l_be_t_· e..,..r_m_i_n_a _te_d_a_t_· _2_: 4_6_. _________ _ 

----------------------------------------END OF STATEMENT---------------------------

........... 1,1 •• 

., 
' 

•--------------~---

-
... 



800

PAGE NO, 11 STATEMENT OF ROBERT SCHl'ENLE CID NO. 79-4-104 

• 
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• 

au 

4-12-79 

The above statement is mine and is a true, correct and accurate transcription of my recorded statement. 

SIGNED: _______________ _ 

• DATED: _________________ _ 

I have read or had it read to me bY.--------------• the above statement consisting 
of this page and ___ .others, and have initialed any changes and it is all true to the best of my knowledge, 
so help me GOD. I will now sign this statement in front of witnesses of my own free will, 

____________________ SIGNED: ________________ _ 
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LEE COUNTY SHERIFF'S DEPARTMENT 

FORT MYERS, FLORIDA 

LCSD CID NO. __ 7_9_-4_-_l_o4 ____ _ DATE: April 11, 1979 
CR NO. ___________ _ HOME PHONE: _________ _ 

County of Lee 
Stat~ of Florida 

PLACE OF 
EMPLOYMENT: ________ _ 

STATEMENT OF: __ R_O_B_E_RT_S_C_H_IE_NL_E _____________________ _ 

I, live at: ____________________________________ _ 

CITY, STATE: ______________________________ _ 

l was born at _______________ on __________________ _ 

I now wish to make the following voluntary statement to_=-Sg!2...:.t.:..• _R:;;;.;:... _:.D:..·.:...• ....;E::.:u=-:b:.:a:.:n:.:.:k:.:.:s=----------
~ho I know to be a Deputy Sheriff, with the Lee County Florido Sheriff's Department. I am making this state
ment of my own free will and I have not been threatened or made any promises or offered any reward to 
obtain this statement. 

EUBANKS: The time is 9: 20 a .m., 11 April 79. Would you statte your name please? 

SCHIENLE: Robert Schienle. 

• EUBANKS: This will be an interview in reference to a photo line-up with Mr, 

SCHIENLE: 

EUBANKS: 

SCHIENLE: 

EUBANKS: 

SCHIENLE: 

EUBANKS: 

• SCHIENLE: 

EUBANKS: 

Schienle, conducted by Sgt. Eubanks. I've got a photo, uh, series 

of six photographs of, uh, white male subjects, I'd like you to look 

at and see if you can identify ••••• 

Yes, sir. 

•••••••.•• the subject out of the •••••••. 

(long pause) Him. 

And you're positive that; that,'s t!h~ person you saw down there on the 

beach? 

Uh, huh. From what I could see. 

Ok. Let the record reflect that Donald David Dillbeck was identified 

from th~ pho~ag~aph line-up. Would you please initial and date the 

back, just anywhere: .in ther.e--wri te ·small • 

Whatls the date today? 

11th. 4-11-79. Ok. Is there anything else that you might have 

recalled since your last interview? 
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SCHIENLE: .. 

EUBANKS: 

SCHIENLE: 

EUBANKS: 

' STATEMENT OF ROBERT SCHIENLE CID NO. 79-4-104 

Just that, uh, nothin' really significant, jt's just that, uh, he 

pulled up after we were there and not, you know, anything different 

than that. 

Did he ask you any questions or anything? 

Just that, uh, he asked if it was--the police hassle you here. I told 

him, well, we. haven't had no problems, we've been stayin' here like the 

night before and, uh, that was about it really. 
JI 

Ok. The interview's termianted at 9:22 a.m. 

------------------·--------------------END OF STATEMENT----------------------------------

•----------------

• 
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• 

/au 
4-11-79 

The above statement is mine and is a true, correct and accurate transcription of my recorded statement. 

SIGNED: _______________ _ 

• DATED: _________________ _ 

I have r.ead or had it read to me by ______________ , the above statement consisting 
of this page and ___ others, and have initialed any changes and it is all true to the best of my knowledge, 
so help me GOD. I will now sign this statement in front of witnesses of my own free will. 

____________________ SIGNED:-------------------
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ST A TE OF FLORIDA ) 

COUNTY OF LEON ) 

DECLARATION OF JENNIFER NEPST AD 

I, JENNIFER NEPSTAD, hereby state the following as tme and conect: 

,J }j I. My name is Jennifer Nepstad. I am an Investigator in the Capital Habeas Unit with the 
Office of the Federal Public Defender for the Northern District of Florida. 

J tJ 2. On January 28, 2023, I spoke with Jon and Carol Herbster over the phone. They told me 
that they both witnessed a young man being arrested on the beach when they were 
vacationing in Fort Myers, Florida in April 1979. They described the young man as 
soaked and drenched with water from the ocean. They said it looked like the young man 
had spent the whole night in the water. 

J )J 3. The night before the young man was arrested, Jon Herbster recalled seeing the young 
man walking very fast on the beach with his hands in his pockets. The young man was 
completely alone. It was dark and there was no one else on the beach. About ten minutes 
later, a group of young people approached Jon Herbster and asked if he had seen the 
young man. The group of young people told Jon Herbster that they thought the young 
man was in trouble. 

J ~ 4. Jon Herbster gave a statement to law enforcement, but Carol Herbster said she never gave 
a statement to law enforcement about what she observed. 

I swear that the foregoing is true and correct to the best of my knowledge. 

FURTHER DECLARANT SAITH NAUGHT. 

Page I of I 
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LEE COUNTY SHERIFF'S DEPARTMENT 
FORT MYERS, FLORIDA 

LCSD CID NO. __ 7_9-_4_-_l_o4 ____ _ DATE: April 11, 1979 
CR NO. ___________ _ HOME PHONE: 313-856-5696 · 

PLACE OF 

County of Lee 
State of Florida 

EMPLOYMENT: ________ _ 

STATEMENT OF: ___ J_O_HN_H_E_R_BS_T_E_R _____________________ _ 

7163 Glenmore Dr. I, live ot: _______________ ....,;_ ______________________ _ 

CITY,STATE: __ La_m_b_e_r_tv_1_·1_1_e__:,_M_i_c_h_i..=g_a_n _______________________ _ 

I was born at ________________ on _____________________ _ 

I now wish to make the following voluntary statement to ___ A_g_e_n_ta...· _R_._R_i_c_h_a_r_d_s_o_n ________ _ 
who I know to be a Deputy Sheriff, with the Lee County Florida Sheriff's Department. I am making 
ment of my own free will and I have not been threaten·ed or made any promises or offered any 
obtain this statement. 

this state
reward to 

RICHARDSON: 

HERBSTER: 

RICHARDSON: 

HERBSTER: 

RICHARDSON: 

This will be a taped interview conducted at 8:15 a.m. on 4-11-79. 

The interview is being conducted at the Lee County Sheriff's Department 

Criminal Investigative Division. Present during the interview is 

Jon, J-0-N, Herbster of 7163 Glenmore Drive, Lambertville, Michigan, 

telephone number area code 313-856-5696, presently stayingr.at the 

Best Western Inn, room #10, Fort_ Myers Beach, Florida and myself 

Agent Richardson, Lee County Sheriff's Department, Criminal Investigati¥ 

Division. The interview is reference to a homicide investigation. 

Mr. Herbster, would you raise your right hand for me? Do you swear 

the information you're about to give me is the truth, the whole truth 

and nothing but the truth so help you GOD? 

I do, 

Ok. Mr. Herbster, I'm investigating a shooting incident which occurred 

at Fort Myers Beach sometime last night which a uniform deputy was 

shot, uh, were you down at the Fort Myers Beach area during this time 

period last rdght? 

Yes, I was. 

Ok, And did you have: occasion to, uh, speak with some young p~ople on 
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_P_A_G_E_N_O_. __ z ___ S_T_A_T_EM_ENT~O_F __ ___:::J.:::.o~h~n__:H::::e:.::r:....:::b:..:::s:..::t~e.=-,r __________ C_ID_N_0_. __ 7_9-_4_-_1_0_4_ 

RICHARDSON, CONTINUED: the beach? 

HERBSTER: • Yes, I did. 

RICHARDSON: And what, if anything, did they tell you in reference to the shooting? 

HERBSTER: They were walking down the beach. I was standing with my friend and 

we were talking and they started walking up towards us and they got up 

and asked if we had seen someone down in that area of the beach and 

they told us that the person _had a gun and that, uh, allegedly he had 

shot a Deputy Sheriff, um, and that apparently, I don't know what--

I ,guess they were looking for him or whatever, uh, at that point, uh, 

we talked a little bit, ydu know, from where they were from and what 

have you and, uh, we told 1um that, uh, I'm getting ahead of myself. 

The person--a person walked down the beach and thel said right there 

he is, that's the guy and, uh, he headed, I don't know which direction 

it was ..... . 

RICHARDSON: Back towards the fishing pier? 

•-----------------HERBSTER: 

RICHARDSON: 

HERBSTER: 

RICHARDSON: 

HERBSTER: 

• 
RICHARDSON: 

HERBSTER: 

Yeah, right. That way, and, uh, so we told 'um that if--if that was the 

person that, uh, and if what they said was true, that they probably 

oughta call the police, uh, at which time I guess they did. We offered 

to give them a ride back up to their room and he said no, they'd be 

alright. I think they were a little concerned about their safety if 

this guy had a gun. 

Did you see the person that they were talking about at that time? 

Yes, I did. 

Can you describe h:im for me? 

Herwas I'd say average height, uh, slender, uh, he had dark hair uh, 

he was young man, white, uh, he had on dark swimming trunks or shorts, 

uh, and dark and probably he had a dark top on, to the best of my 

recollection. 

Ok. Did, uh, you see him carrying anything? 

He had his arms, uh, kinda folded or crunched or crunched in front of 
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HERBSTER, CONTINUED: him, uh, he could have been carrying something, I couldn't see 

• RICHARDSON: Were you looking at him to see if he was carrying a :.: gun? ______ _:_ __ --=------------"----"-------'---

that he was carrying anything . 

HERBSTER: 

RICHARDSON: 

HERBSTER: 

RICHARDSON: 

HERBSTER: 

RICHARDSON: 

HERBSTER: 

RI CHARDS ON: 

HERBSTER: 

• 
RICHARDSON: 

HERBSTER: 

RICHARDSON: 

HERBSTER: 

RICHARDSON: 

HERBSTER: • 
RICHARDSON: 

Uh, not really, I guess I was just looking at the individual. 

Ok. Uh, do you recall if he was wearing shoes? 

Uh, I don' t remember seeing shoes on him. I believe he was barefoot. 1 

And, uh, where was this that you saw this person? 
,I 

It was right out in front of the, uh, Quality Inn er Best Western Motel, 

Tnis was on the beach area? 

Right. 

Ok. The,·thiree people that you were talking to, can you, uh, do you 

remember their names or can you tell me what they look like? 

Uh, one boy was, uh, blond haired boy, uh, youngster, adolecents, 

teenages, uh, girl had dark hair, uh, the other girl had more of a 

br0wn _5:olored hair, uh, kid had a pretty hu~ky build, wasn't real tall . 

The girl was~-one girl was kind of slender and the other girl was--I 

don't know·what type you'd.say this one was--not as slender I guess, 

big youngsters. 

Ok. And, uh, did they say that they knew who the_ person was or jndicate 

that they might know this person? 

They didn't indicate. that they knew him but they.indicated that he had 

told them that he had shot, uh, a Sheriff and that they had seen the 

gun. 

Ok. You're sure that they told you that this person had shot a Sheriff? 

Yeah. 

Ok. 

At the time I didn't re~ollect them saying that the Sheriff had been 

killed but I recall them saying that he had shot a Sheriff, I'm pretty 

sure of. 

Ok. Do you recall what time of night this was or in the morning? 
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HERBSTER: 

• RICHARDS:ON: 

HERBSTER: 

RICHARDSON: 

HERBSTER: 

I 

STATEMENT OF John Herbster CID NO. 79-4-104 

Uh, l~t 1 s see, I would say, it must have been around 1:00 a.m., maybe 

a little past 1:00 a.m . 

Did they indicate how long ago the Sheriff's Deputy had been shot? 

Uh, they'd just said--just, uh, just recently I believe is what they 

said, Just a little while ago, I don't recall what the exact words 

were that they used. 

This fellow that they pointed out as being the person responsible 

for shooting the deputy and carrying the gun, uh, he was walking down 

the beach back towards the, uh, fishing p~er area from Best Western 

Motel, is that what you told me? 

Yeah, just, uh, slightly from the right of the Best Wes~ern Motel. 

We were talking to them and they said there he is. We looked up •.and 

he was walking from the--as we're looking at the oce~n, the fight side 

of the Best Western, walked in front of us. I didn't see where he 

• 
exactly came from. 

-------------------
RICHARDSON: 

HERBSTER: 

RICHARDSON: 

HERBSTER: 

RICHARDSON: 

HERBSTER:. 

RICHARDSON: 

HERBSTER: 

RICHARDSON: 

• HERBSTER: 

RICHARDSON: 

HERBSTER: 

Ok. And did you see where he went to? 

Uh, just up the beach. 

You just lost sight of him, weni up the beach? 

Yes. 

Was he--did he appear to you to be h·iding or running or frightened? 

At that point,,. he was walking a very rapid pace, wasn't running. 

Do you think that if you would see this person again or see a photogrc 

of this person that you would recognize? 

Yes, I think I would. 

Ok. Is everything you've told me up to this point Hrr. Herbster the trut 

to the best of your knowledge? 

To the best of my knowledge. 

Is there anything now that you'd like to add to this taped statement 

that you haven't already told me? 

Other than conversation that took place between my friend and I that--tl:7 
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HERBSTER,mNTINUED: he will tell you, uh, if you want me to get into.that or not •. He 

said that he had seen him go up in the bushes when we wer.e talking to 

those kids and, uh, it was shortly after that we were talking to 'um 

that the kid apparently came out from ·tha t area or down near that 

RICHARDSON: 

HERBSTER: 

area. and, uh, walked by us. He had seen him, apparently I-. had iny~. 

back to the beach or I was talking to him and I d idn I t--I didn I t notice 

that he had seen him come from the fishing pier dock from left to 
,( 

right and go into the bushes, the trees or shrubs to the right of the 

motel and at that point I hadn't seen him and he had, you know, informec 

the the kids of this and then it was shortly thereafter that the guy 

walked back. 

Ok. Is there anything else now that you'd like to tell in reference 

to this investjgation? 

No,. I think that's it. 

• _R_r_c_HAR __ D_s_o_N_: ____ Wh_a_t_i_s_:y_o_u_r_f_r_i_e_n_d_'_s_na_m_e_t_h_a_t__::_y_o_u_w_e_r_e_w_i_· t_h_?_, _________ _ 

HERBSTER: Pl;lil Haubert. 

RICHARDSON: Did he come down to the Sheriff's Department with you today? 

HERBSTER: Yeah, he's here too. 

RICHARDSON: Ok. This interview will be concluded at 8:23 a.m. on 4-11-79. 

----------------------------------------END OF STATEMENT----------------------------

• 
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• PAGE 6 NOT USED 

/au 

4-11-79 

The above statement is mine and is a true, correct and accurate transcription of my recorded statement. 

SIGNED: ________________ _ 

• DATED: _________________ _ 

I have read or had it read to me by _______________ , the above statement consisting 
of this page and ____ .others, and have initialed any changes and it is all true to the best of my knowledge, 
so help me GOD. I will now sign this statement in front of witnesses of my own free will. · 

---------------------SIGNED: _________________ _ 
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LEE COUNTY SHERIFF'S DEPARTMENT 
FORT MYERS. FLORIDA 

79-4-104 LCSD CID NO. _________ _ DATE: __ Ap_r_i_· l_l_l_,_1_9_79 _____ _ 
CR NO. ___________ _ HOME PHONE: _________ _ 

County of Lee 
State of Florida 

PLACE OF 
EMPLOYMENT: ________ _ 

STATEMENT OF: ___ J_O_N_H_E_RB_S_T_ER ______________________ _ 

I, live at: ______________________________________ _ 

CITY, STATE: ______________________________ _ 

I was born at ________________ on ___________________ _ 

l now wish to make the following voluntary statement to Agent R. Richardson 
who I know to be o Deputy Sheriff, with the Lee County Florida Sheriff's Department. I am making this state
ment of my own free will and I have not been threatened or made any promises or offered any reward to 
obtain this statement. 

RICHARDSON: 

HERBSTER: 

RICHARDSON: 

HERBSTER: 

RICHARDSON: 

HERBSTER: 

RICHARDSON: 

HERBSTER: 

This will be a continuation of the interview between John Herbster 

and Agent Richardson, Lee County Sheriff's Department. Will be 

started at 8:29 a.m. on 4-11-79. Mr. Herbster, we were just talking 

about an incident which occurred down at Fort Myers Beach in which 

a uniform deputy was shot, -uh, you said that you witnessed, uh, a person 

walking down the beach area and that, uh, he was pointed out to you 

by three other young persons as being the one responsible for shooting 

the deputy and carrying a gun. Is that correct? 

Uh, huh. 

Ok. Now, were you present this morning when, uh, a subject was 

apprehended and, uh, taken into custody by the deputies at the Fort 

Myers Beach? 

Yes, I was. 

And did you see that person? 

Yes, I did •. 

Was that person that they apprehended th,is morning the sam~ person that 

you saw last night walking down the beach? 

Yes, it was, 
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•• 

• 

•· 

RICH..A.W)SON: · Ok. Itll show you a photograph now. Can you identify that photograph? 

HERBSTER: Yes, I can. 

RICHARDSON: And is that the person that you saw walking down the beach last night? 

HERBSTER: Yes. 

RICHARDSON: And it's also the same person that was taken into custody this mo~ning 

by the unifonn deputies? 

HERBSTER: Yes. 

RICHARDSON: 

HERBSTER: 

RICHARDSON: 

HERBSTER: 

RICHARDSON: 

,I 

There is no doubt in yoµr mind? 

No doubt in my mind. 

Ok. Would you initial and date the• rear of the card down here in the 

right hand corner would be fine. 

Initial and date? 

Yes. (pause) Ok. Alright. This portion of the interview wiJ 1 then 

be concluded at 8:30 a.m. on 4-11-79. 

-------------------------------------END OF STATEMENT-------------------------------
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4-11-79 

The above statement is mine and is a true, correct and accurate transcription of my recorded statement. 

SIGNED: ________________ _ 

• DATED: _________________ _ 

I have r,ead or had it read to me by ______________ , the above statement consisting 
of this page and ___ others, and have initialed any changes and it is all true to the best of my knowledge, 
so help me GOD. I will now sign this statement in front of witnesses of my own free will. 

____________________ SIGNED: ________________ _ 
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LEE COUNTY SHERIFF'S DEPARTMENT 
FORT MYERS. FLOR!DA 

• LCSD CID NO. ________ _ 
CR NO. ___________ _ 

DATE: April 11, 1979 
HOME PHONE: _________ _ 

• 

County of Lee 
State of Florida 

PLACE OF 
EMPLOYMENT: Lee County Shedff Is 

Department 

STATEMENT OF: _____ D_e....!.p_._J_o_e_T_h--'o_m--'-p_s_o.:..:.n ____________________ _ 

I, live at: ___________________________________ _ 

CITY, STATE:--------------------------------

I was born at ______________ on __________________ _ 

I now wish to make the following voluntary statement to Sgt. R. D. Eubanks 
who I know to be a Deputy Sheriff, with the Lee County Florida Sheriff's Department. I am m·aking this state
ment of my own free will and I have not been threatened or made any promises or offered any reword to 
obtain this statement. 

EUBANKS: The time is 12:30 PM, 11, April, 1979, this will be a ·taped statement 

of Deputy Joe Thompson, Uniform Dlvls:ion, Lee County Sheriff 1 s Department. 

Dep. Thompson, would you raise your right hand please? Do you swear this 

statement is true, so help you God? 

.THOMPSON: I do. 

EUBANKS: 

THOMPSON: 

EUBANKS: 

THOMPSON: 

• EUBANKS: 

THOMPSON: 

Were you involved in the investigation of the shooting death of Deputy 

Hall? 

Yes, I was. " 

Would you state uh •. ,basically what your participation was in this inves-

tigation:from the time you were called until the time the arrest was made? 

I uh ..• responded to a call by the department to the scene at the County 

Park at Fort Myers Beach •.• uh •• l was assigned to seacch the area and check 

the beaches, myself and Agent Bowden did so for several hours until day

break. At this time we uh ••• started on a door to door canvas at the Best 

Western Motel in an attempt to locate two uh ... subjects that might possibly 

have seen the suspect ind.the ~hr •. murder around 12:30 AM . 

Okay, did you locate any witnesses? 

Yes, we did. 
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EUBANKS: 

• THOMPSON: 

EUBANKS:. 

THOMPSON: 

EUBANKS: 

THOMPSON: 

EUBANKS: 

2 STATEMENT OF Dep. Joe Thompson CIO NO. 

Okay, do you -remember their names? 

· Uh .•• yes .• uh •• l located a Mr. Paul .Halbert, who advised that uh .• ,at 
hAd 

approximately 12:30AM, he had been himself and a frierld ~nd· been at the 

uh •.. pool at the rear or the beach side of the Best Western Motel, and uh •.. 

had observed the subject running through the area and acting in a suspi-

cious manner. 

Did he give you a description of the subject? 

Yes, he did. 

Okay, basically what did he .•• 

Uh ... approximately 5 1911
, uh ••. very slight build .. ;straggly dark hair, uh ... 

a I ight colored T-shirt and a uh .•. pair of dark gym shorts with -~hlte 

piping on the sides. 

Okay, prior to your arrival at the scene or ... or conducting your search, 

were you given a BOLO on the suspect? 

• THO.:..:M.:_P=-SO:.:N:.:..:::___..:...Y.:::.es:::.!..., ...:l:.....:.:w:.::a.:.s.:.. • .,,---------------:----------------

EU BANKS: 

THOMPSON: 

EUBANKS: 

THOMPSON: 

EUBANKS: 

THOMPSON:. 

EUBANKS: 

THOMPSON: 

Okay, basically what was that description? 

Similar; uh ..• almost exactly the same as uh ••. the one given to me by Mr. 

Halbert uh ••• with the exception of uh •.. Mr. Halbert stated the subject 

that he had seen was approximately 15 years to his late teens where the 

earlier BOLO had been for late teens only. 

Okay, so the basic difference between the information and the BOLO was the 

age?-

Right. 

Okay, at the time you were working this detail, uh ... who was with you? 

Agent Bowden.· 

Were you in uniform? 

No, we weren't. 

-EUBA~N~K~S~::_ _ _:O~k~a~y~,-=u~h~·~·~·~d~id=--yco~u~.~·~·~d~o:_::a~n~y~t~h~i~n4g-=e~l~s~e_w~h~i~le::::.....:a~t:::..--t~h~e::__::B~e~s~t'-'-W~e~s~t~e~r~n~? ____ _ 

THOMPSON: Uh .•. Mr. Halbert was preparing to leave with us to uh ... make a statement, 
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PAGE NO. 3 STATEMENT OF Dep. Joe Thompson CID NO. 

THOMPSON:· 

• 

EUBANKS: 

THOMPSON: 

EUBANKS: 

THOMPSON: 

• 

• 

EUBANKS: 

THOMPSON: 

EUBANKS: 

THOMPSON: 

EUBANKS: 

·THOMPSON: 

in :regards to the information he had .•. uh ..• he advised that he could show 

me the uh .• ~ location where the subject had been about the motel and had 

gone into ·some bushes for several minutes and then came back out. We pro-

ceeded to the rear of the motel, the beach side which is the uh ... south 

side of the·motel. .. and uh •.• stepped ·to the uh ... pool area and the 

pool deck uh ... while we were on this deck I observed the subject walking 

south along the beach. Uh •.• approxi:nately 20 to 30 feet away from us
1 

He fit this very·same description uh •.. and was carrying the ..• a 1 ight 

colored •.• a light·blue T-shirt in his hands along with a pair of blue tennis 

shoes. 

Uh .•• okay, at this time, had you seen a composite drawing of the subject? 

Yes, I had. 

Oka'y, uh •.• what did you do when you saw this person? 

I uh •.. felt that he was very similar to the uh ... description I received 

and the composite I 1 d seen anµ I said to myself uh ... who is that? And Mr. 

Halbert responded that that looks like him. And at that I uh ... jumped 

over the rail of the pool and approached the subject ... uh ... myself and 

Agent Bowden identified ourselves. 

Okay, how did he react when you approached him? 

Uh ..• very calm ..• he was uh •• ,not •• did not attempt to uh ... pull away from 

us: He uh .•. carne to us on his own will~ 

Could you tell if he was ·uh •.. scared.or ..• 

He appeared somewhat uh .•. frightened and uh ... bewildered. 

Okay, what did you do when you made contact with him? 

Uh ... Agent Bowden uh .•• frisked him ••. just patted him down uh ..• we took him 

into custody .. I advised him of his rights uh ..• from memory and I uh ..• 

he acknowledged verbally that he understood his rights and uh ... l asked him 

if he would waive his .rights, at which he just shrugged. Uh .•. I went fur-

ther and uh .•• asked him why I had read him his rights and he said yes. And 
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THOMPSON: 

• 

EUBANKS.: 

• THOMPSON: 

EUBANKS.: 

THOMPSON: 

EUBANKS: 

THOMPSON: 

EUBANKS: 

• THOMPSON: 

4 STATEMENT OF Dep. Joe Thompson CID NO, 

I said well. .. cause we were walking at this time we were walking away 

from the pool uh ••• tow~rds the parking lot of the motel where Agent Bowden 

was uh ... getting a vehicle for us to transport the subject in. And 

asked him about what happened last night and he said uh ... this officer was 

hasseling him and uh .•. we got in a fight and I shot him. And I said uh ... 

were you scared of the officer? And he said no he was just hassel ing me, 

and uh.~.we got in a fight and shot him uh ... l .. asked him why and uh ... 

he stated that he did not have a driver's license as he was too young, he 

was only 15 years·,of age and the officer was uh ... hasseling him about not 

having a driver's license. And in fear he had uh~ .. attempted to flee. And 

the mfficer had tackled him or attempted to take him into custody and a 

fight had ensued in which he had taken the offlcer 1s gun and shot him an 

unknown amount of times. 

Okay, uh ... how did he appear ••. did he appear ·1 ike he might have been under 

the tnfluence of something? 

I was in question of that because of uh ... his bewildered appearance ... uh .. 

but uh .•. on talking to him further, I spent approximately 10 to 15 minutes 

talking to him .. I discovered that there was not ... not from that it was 

more just from the fear and the 'bewilderment at you know, what had taken 

place and the shock, 1. believe Lt was a great deal of shock. 

Okay, do you feel that he was coherent nr .•. as·to what was going on? 

Yes,•ldo. 

Okay, in your professional opinion, would·you say that he was or was not 

under the influence of anything at that time? 

No, sir, not at that time. 

Okay, there was nothing in his mannerisms that would lead you to believe 

that he may have been? 

No. His speech was.·uh .•• very coherent a~d uh ... pro .. pronunciation and uh~ .• 

he uh ..• was uh •.• not visibly shaken and had fairly.good balance and walked 
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PAGE NO. 5 STATEMENT OF Dep. Joe Thompson CID NO. 

THOMPSON: 

EUBANKS: 

.THOMPSON: 

EUBANKS: 

THOMPSON: 

EUBANKS: 

THOMPSON: 

EUBANKS: 

. 

we 11 . 

Okay, do you feel tha·t _uh .•. he understood what was going on? 

Yes, yes. Uh •.• so much so that he uh .•. would talk about what had happened 

but he didn't want. his:-par.ents to become involved in it he wouldn't give 

his name in~tial ly or where he was from. 

Okay, did you ever flnd out his name or anything about him? 

Uh ... in the brief time I had contact with him, all I could get was that 

his name was Donald. And uh ••• that he in fact come from Indiana. 

Did he mention uh~ •. why he had come from Indiana? 

Not ... I asked him if he was a runaway. and he ·said he was a runaway, uh ... 

I asked him if he knew the car that he had been driving was stolen and.he 

said yes, that he picked it up on the road. 

Okay, was there any other statements that he made to you that might be 

pertinent to this investigation? 

• THO~M~PS_O~N~=---"-=-=------------------------------

EUBANKS: 

THOMPSON':. 

EUBANKS: 

THOMPSON: 

. EUBANKS: 

THOMPSON: 

EUBANKS: 

• THOMPSON: 

EUBANKS: 

Did he say anything about why the deputy had stopped him or? 

No, he uh ..• didn't uh .•. have any detail about that. 

Did he mention anything about the altercation that took place between him 

and the deputy? 

Just that the deputy had uh .•. been hassel ing him uh ... they'd gotten into 

a fight, he had taken the gun from t~e deputj}s holster and shot him with 
a t en 

it. ·Uh ..• he uh.I.fled from the ~cene uh ... in~tially said that he lost the 

gun, the deputy's gun while fleeing and then later stated that he had tossed 

it into the surf while he was running along the beach. 

Okay, when you found him, that was at the Best Western Motel ... 

Right. 

Around the pool area? 

Right. 

Approximately how far would this have been from the scene? 
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THOMPSON: 

6 STATEMENT OF Dep. Joe Thompson 

Several hundred yards. 
ll 

CID NO. 

.EUB~A~N~K~S~: __ -?"So'i'-~in~p~r~o~x~i~m~i~t~Y~,~b~e.,_.,_w~a~s'--"'c~l~o~s~e-"-'to,.<........!w=h~ecr~e"----"t~h~e~suho~o~t~in~g'1-...!.h~a~d!.......l:t~a~k~e~n-l:!..p~la~c~e~?:......_ __ 

THOMPSON: R i ht. 

EUBANKS: Uh ••• did you n6tice any physical inlurles to this subject? 

THOMPSON: He uh ••. was·barefooted and didn't have his shirt on, he had the shorts on 

his hat, quite a few abrasions and cuts uh •.• about his neck, -~houlders, 

chest arms ... 

EUBANKS: Did.they suggest anything to you? 

THOMPSON: That he .•. may possibly have gotten some of them-in a fight, but moreso 

that they were appeared as if he had fallen .in fcicks or run through the 

brush •.. that sort of thing. 

EUBANKS: Okay, uh •.• did he make any other statements? 

THOMPSON: No. 

EUBANKS: Did he make any statements about the wounds? The scratches 6r anything? 
- . 

• THOMPS~N":. No •. 

EUBANKS: Did you notice anything about his face •.• any scars, mustache uh .•. 

THOMPSON: He ••• there was a uh •.• a peppered area uh .. ·.I say peppered because l doriit 

know what caused it, on his uh •.• left cheek uh •.. that was uh ... about a 

two inch patch I guess. And went up close to his eye. 

EUBANKS: Okay, how did you •.• or what did you do with him after you uh ... located him 

at the ·Best Western? 

THOMPSON:. We uh ••. myself and Agent Bowden ••. Agent Bowden drove ••. I uh ••• rode in the 

rear of uh:.a marked unit with him to the Lee County Park where uh .•• Capt. 

Schmitt spoke briefly with him •.• 

EUBANKS: And did you hear anything that during that •.. 

THOMPSON: No, he o.hly.would repeat what he had al·ready·said and that Wa-s i:b.·~. 

EUBANKS: Okay, and then what did he do? 

• THOMPSON: Uh .. .'I rode in the front uh •.• with Cpl. Newman driving the vehicle and uh ... 

Sgt. Mi tar rode in the rear of the vehicle uh •.. in route to the Lee County 
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.EUBANKS: 

THOMPSON: 

EUBANKS: 

THOMPSON: 

EUBANKS: 

THOMPSON:· 

EUBANKS: 

THOMPSON: 

EUBANKS: 

• THOMPSON: 

EUBANKS: 

THOMPSON: 

EUBANKS: 

THOMPSON: 

EUBANKS: 

7 ST A TEMENT OF Dep. Joe Thompson CID NO. 

Ja i l . 

Okay, did uh ..• he make.any statements coming into town? 

No, I only spoke to him one time, briefly uh ... I had the air conditioner 

on and uh .• he was wet and asked him if he was cold and he said he was 

and I turned the air off. 

Okay, uh ... did he •.• make any other uh ... statements to you once you got 

here to the ..• 

No, I never spoke to him again. 

Okay, is there anything else abbut this investigation that you might have 

knowledge of or had first hand information? 

No. Not that I can recollect at this time. 

Did you locate the .gun whhle you were at the scene? 

No, sir. 

Okay, uh .•. did he indicate to you where he threw the gun? What area? 

Just that uh .•. the way he talked it was· as if he had thrown it into the 

surf upon immediately leaving the scene uh ... he was somewhat confused as 

to where he_was at, uh .•. that may not be true. 

Okay, approximately what time did you first make contact with the suspect? 

Seven fourty-fiv.e AM. 

Okay, and uh ..• is there anything else that you can think of? 

Nothing. 

Okay~ the interview is terminated at 12:44 PM. 

-----------------------------------END OF STATEMENT------------------------------------

/sh 

4-T 1-79 

-
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The above statement is mine and is a true, correct and accurate transcription of my recorded statement. 

SIGNED: ________________ _ 
DATED: ________________ _ 

- J have read or had it read to me by, _______________ , the above statement consisting 
of this page and 7 others, and have initialed any changes and it is all true to the best of my knowledge, 
so help me GOD. I will now sign this statement in front of witnesses of my own free will. 

--------------------SIGNED:-----------------
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LEE COUNTY SHERIFF'S DEPARTMENT 
FORT MYERS, FLOR[DA 

• 
LCSD CID NO. 
CR NO. ____________ _ 

79-4-104 DATE: pri 1 l 1, 1979 
HOME PHONE: 513-845-9336 
PLACE OF 

• 

County of Lee 
Sta•te of Florida 

EMPLOYMENT: ________ _ 

STATEMENT OF: ___ 1_1_· n_d_a_R_ow_e ________________________ _ 

I I. t 2590 Dayton-IBrand t Road , 1ve a : _____ ..;;;,.,;;...:...._ .... _'-'-----------------------------

CITY, STATE: __ Ne.;;..w ___ C_a---r_i-=s_l ___ e-"--_Oh_i_o _________________________ _ 

I was born at _______________ on ___ 1_-_1_1_..:._61 ____________ _ 

I now wish to make the following voluntary statement to Agent R. Richardson 
who I know to be a Deputy Sheriff, with the Lee County Florida Sheriff's Department. I am making this state
ment of my own free will and I have not been threatened or made any promises or offered any reward to 
obtain this statement. 

· This will be a taped interview conducted at 4:13 a.m. on 4/11/79. The interview is 

being conducted in the Criminal Investigative Division of the Lee County Sheriff 1 s 

Department, Fort Myers, Florida, in reference to a homicide investigation. Present 

during the interview is Linda Rowe, white female, DOB: 1/11/61. Home address of 

2590 Dayton-Brandt Road, New Carlisle, Ohio, telephone number: (513)845-9336, 

presently staying at the Rip Tide Cottage, Fort Myers Beach, Cottage No. 739. Also 

present during the interview is myself, Agent Richardson, Lee County Sheriff 1s 

Department, Criminal Investigative Division. 

RICHARDSON: Linda, would you raise your right hand for me? Do you swear the infor

mation you are about to give me Is the truth, the whole truth, and nothing 

but the truth, so help you God? 

ROWE: Yes. do. 

RICHARDSON: Okay. Linda, we are inve~tigating an incident where a deputy sheriff 

was shot down ·at Fort Myers Bieach tonight. Do you - were you present 

N> 

~t A- _.R...,.O...._W .... E_: ___ No, I was not"near the .. shooting area. 

down at the Beach area when this incident occ11rred? 

~ ..,_R.>.JIL..>C,.,_H.,_A....,R""'D...,_S-"'-Ou..N .... : _,B""u...,t---...i':/c...O,._,.u...._._._w.,,.e.,_re....__,a .... t...__.t...._h,..,e.__,__F_...o'-'-r ... t__.__.My.,_,e"""r .... s~B .... e.....,a .... c...,h._...a ...... r~e .... a~? _____________ _ 

~ BOWE· llb-b11b 

RICHARDSON: Okav Do vo11 recall seeino aovtbinq or heari • Q anything thq,t._,night be tied 
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PAGE NO. 2 STATEMENT OF LI NOA ROWE CID NO. 7 9-4-104 

RICHARDSON (Cont 1 d): in with this investigation? 

ROWE: Yeah. f·was sitting on the beach with my friend and a young guy walked 

right up to us and'( noticed somethin 1 in his hand and my friend said it 

was a gun, and I looked again and I could see It wa~ a gun. And - a young 

guy, he wa~ probably 5 1811
1 dark hair, he was th1n and he was wearing a 

light T-shirt 1 maybe white, and gym trunks. and he was also carrying 

'fi:Hifii s shoes wi th~the _,· ~-'"'-----------------------

RICHARDSON: And what color tennis shoes? 

ROWE: I don 1 t kn - they were dark. 

RICHARDSON: Okay~ What did h8 do?.,.,,_\yha.,t..:;-lil-QJ.-lid.J..-j..h1-t::e~sac.:y.,_?.__ _____________ _ 
. ; 

ROWE: He didn~t say anything to us. He left as soon as he noticed us. He turned 

and walked away. And he walked back down the beach towards the public 

access. And then be turned back and walked towards us again and he 

• 
walked behind us really close and he was walking underneath the cottages 

and then just uh •••••• 

z 
0 
< 
"' 3 

RICHARDSON: Underneath the cottages? 

ROWE: Um-hmm. Then he walked to the point of the beach and we kept on followin 1 

_____ ..;.h.:...:i..:..:.m:.......;;;:a.:..;.n_;_d_w;..;..e=--cw.:..:a:;..;1--'--k.:..::e..;;;d-"'u-"-p_.;:_t o-"---t;;;..;h.;..:e:........;;;B..;:e"""s-=t_vl"""1 ~_s_t_e_r_n __ A"""n-"-d---'-'-w=e---=-s t"-"-'op p ed and ta l ke d to · 

______ s_o..:..:.m..:..:.e_0_~der guys tryin 1 to figure out the situation and we noticed he was -

he walked back behind us again towards:'t1:1e_ -p~bl i_c beach-;:.an~ that 1 s when we 

decided lt 1 s so awful ••.• 

RICHARDSON: All' right. Did this person say anything to you at all? 

ROWE: No. 

RICHARDSON: To any of your friends that were with you? 

ROWE: No. 

RICHARDSON: Did any of you say anything to this person? 

! ~~ RO.~W~E~: ___ ..:..:.No;:;...:.... ______________________________ _ 
~~ -
~. ~ RI CHARD SON: 

~ ROWE: ·. He was around 16 or /7. 

. RICHARDSON: A11 right. Did he appear to be nervous or• upset or ..•• 

What kind of age would you place this boy? This man? 
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PAGE NO. 3 

.. ROWE: 

RICHARDSON: 

ROWE: 

' STATEMENT OF LI NPA ROWE . CID NO. 79-4-104 

Oh, yeah. He was pacing so hard an •••.. he looked 1 ike he was messed up • 
--- ... ----· ... .. ... . .. , ..... -·-- ----- - ~-·'· 

He wasn 1 t looking - he was looking,:dGwo at ·th.e.JJrnllnd.;,.,he 0i:~~J:1.,f.1'~.~"Vef.l..Jl0-t'ice 

sitting there, and we were right there. He was - be got J think 5 feet closE 

to us: he was rushin' around a 1 ot. 
.1·1 

Did it appear he was trying to hide the gun: !or bide himself? 

Probably both. He was wonderin' what to do. Uh, I don 1 t know what he was 

doin'. He was nervous, though. 

RICHARDSON: Okay. Did you notice, in describing the person, did you notice how long his 

hair was? 

ROWE: Yeah, it was below his ears but it wasn 1 t to his shoulders. 

RICHARDSON· Did you see the front and the back of the hair? 

ROWE: Yeah It was a ro11nd cnt and it, it was just feathered back a little bit::.,ma~ 

RICHARDSON: Okay. Was he wearing any kind of hat or ribbon or anything in bis bair? 

ROWE: No. Not that I know of . 

• RICHARDSON: The shirt that he was wearing? you say it was light colored? 

\ 

~ 
' 

ROWE: Um-hmm. 

RICHARDSON: And was it a T-shirt or did it button up the front? 

ROWE: It was a T-shirt, 

RICHARDSON: You're sure it was a T-shirt? 

ROWE: I know it was a light{y;r_~J;~:~:,shirt with short sleeves. If it buttoned up 

tbe front I didn't notice. 

RICHARDSON: Okay How about the collar? Did it have a collar or >ms it a round neck 

or a V-neck? What kind of neck was it? 

ROWE: . It was a round neck. 

RICHARDSON: No collar? 

ROWE: No. don 1 t believe so. 

RICHARDSON~ Okay, Did the person that you saw, did he have any type of scars on his 

.. 
ROWE: 

face that you could tell? 

No, not that I could tel). It looked J ike be had a smooth cornp1exlon 
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RICHARDSON: Did he have a mustache or beard or any facial hair? 

ROWE: No. 

RICHARDSON: The shorts that he was wearing, you say they were gym shorts? How long were 

the? 

ROWE: They were between his hip and his knee, -ive.rJIB.e, I think, they had a slit 

up the side of them like they were gym shorts. And It looked 1 ike they were 

to be exact, ma1nly green with a blue stripe down the sides. That 1s what I 
J 

see, 

RICHARDSON: Okay. 

ROWE: But I don 1 t know. 

RICHARDSON: Okay. Now, how about the gun this person was carrying? How - can you 

describe what that looked like to you? 

ROWE· Db, it was a big 9110 It was Jong and it was shiny, b11t I dao 1 t know, 

don I t have any idea W@J:,..~--o;Jd·~:f---li>g.!.!uJ,J,n.,,_. ________________ _ 

• RICHARDSON: Was It similar to this gun bece? 

ROWE: I cou]dn 1 t see the handle clearly. All I could see was from here ...... 

RICHARDSON: Was it bit 1 Ike. was it bigger than this one or is it about this size? 

ROWE: It wasn 
I 

t smaller, it was bigger--i t was probably:. a 1 i ttle_;b.:i.,t- ~igger. 

I don't see guns that often but I think it was rea~ly~bigg-=e=t~·------

fuICHARDSON: Ok. Did you hear any shots or any, uh, noise prior to seeing th:s person? 

No. 

t 
ROWE: 

RICHARDSON: Did you ever go back up to the beach to where the deputy was? 1 _______ ___;::__ ___ ..=:_ ___ ~---:,--___; __ .:_______;_____;__;___;_...;:___;;.o...;;;;....;c_,,,_........;.=.c.. _____ _ 

I 

I 
L 
n 
'!, 
:::, 
;:, RICHARDSON: 

No• Just '-When the •officer ·-fook' 118 up there 

Alright. Now, when you followed the boy down the beach towards the pointed 

end of the beach ••.•.• 

Uh, huh. 

RICHARDSON: Down to the Best Western and then you followed him back up to the beach--back 

~ towards Times Square and substation area? ~ lR ROWE: Yeah, well, I know he was walkin' up towards the public beach, but I didn't 

~ see him when we were _w:_a_l_k_i_n...::g:._b_a_c_k_u.:..p_t_h_a_t_w_a=-y_. ____________ _ 
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RICHARDSON: Where do you last remember seeing him? 

ROWE: Probably in the front of the cottages just before the Rip) Tide . 

• RICHARDSON: Ok. But you don't recall where he went? 

ROWE: No, he was close to the bu.ildings at all--the whole time, except when he 

passed us standing in front of the pool in front of the Best Western. 

RICHARDSON: Do you think that you would recognize him if you ever saw him again? 

ROWE: Yeah, I think I could. 

RICHARDSON: Or a picture of him? 

ROWE: Yeah. 

RICHARDSON: Ok. And were there any other people on the beach other than what you've 

already told me during this time period? 

ROWE: Yeah, when we were walkin' up to the Best Western, there was an older man. 

He was walking towards the beach. He was, uh, he .\;~s ·cl~s~ to the two guys 
•' - • < ··•.-· 

that we we~e s tandin' there talkin' to and when the young guy walked b~ us 

they rec·ognized--they saw him. 

•------------------
RICHARDSON: They recognized him or they saw him? 

ROWE: They saw him. 

RICHARDSON: Ok. Had you ever seen this boy before? 

ROWE: No. 

~RICHARDSON: 
him 

Did you ever see / after that incident where he passed you on the beach severa: 

"" F ROWE: 
~ -----------------------------------------

times? 

No. 

? RICHARDSON: 
3 
3 

The last time you saw him was the cottages just before the RLp1 Tide? 

~· ROWE: Right. 
g' --------=--------------------------------------
rn 
~. RICHARDSON: 
(l) 

<n 

Ok. Linda, is everything you've told me the truth to the best of your knowlec 

2 ROWE: Yes, it is. 
~ --------=-------------------------------------(!) ~• RICHARDSON: 

~ ~ . 

Ok. Is there anything else now that you'd like to add to this statement or 

anything else that you'd like to say, uh, in reference to what happened down 

at Fort Myers Beach and this investigation? 

~ROWE: Just that I'm sorry that it all happened ... :., ·olher· :th~_t0 that, no. 
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RICHARDSON: Ok. This interview will be concluded at 4:22 a.m. on 4-11-79. 

·--------------------------------------END OF STATEMENT--------------------------------

• 

-

/lw/au 

4-11-79 

STATE of FLORIDA 

My ComFRission E:.:p;res Nooe111be1. 2, 19.79 

The above statement is mine and is a true, correct and accurate of my recorded statement. 

SIGNED: 
DATED:...;..,,..:.-,;.....,_,....L..,__ ___________ _ 

I have read or had it read to me by ______________ , the above statement consisting 
of this page and ___ _..,thers, and have initialed any changes and it is all true to the best of my knowledge, 
so help me GOD. I will now sign this statement in front of witnesses of my own free will. 

_________________ SIGNED: ~-~ _ 
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"a eaun catt cu111111111O F.S. 943..~!~). r,&11 funell, Ttla'Odenoanr II tunnar ora.190 10 pay tne aum cl SJ. 00 

,Cl!e~,r ,/ .... Olllia.OIIJ 

,~ , I , • '• 

• Thi Oeltrw:tanl II or01rw<! 10 PIY •n IC!Clltlonat lum ol lwo dOIIIMI !SUIOI punuG~I to F.S. 
9~11). 
CThll prontron II OPIIOMI! ,,o, IOOIICU:il• Ul\ttu Clll~IQ), 

0 Tho 011fana1nt 11 lur1n9r orci,11112 10 i:,ay • Im• rn tna sum of s _________ _ 
our1u1n1 to F.S. TT.S.04l5. 
lihla 1:1rov1110n tatel"I 10 Int 001,on11 lino 1or In• Cnme1 Com01nu110n Tr.iu Fu110. ano 11 
nat aponc101e un1111 cnvcuo ano ccitnl)ll!GQ. 1'1nu 1mc011a u o,n 01 a un11ncs ourau-1111 
10 F.S. 775.0Al are 10 lit teccni1a en 1ne 51n1ane11 0191(111. 

D Tl'lt Coun neraoy rml)OJN eod1th:in1t coun eoru II\ in= aum ct$ ________ _ 

,- .. · .. 

3 lS-:1 
. ( : 

.
,\: \ \L· 

.. 1j 

\,. 

:~\_.,-~"' 
', ,~:_. ·._ ,_'.,;:. ,• 

0
1~, 1 c' ______ _ 
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-,,ocuuon ql s,n11ncw 
:!U'AQ ana WICflhllD 
. ;;.~4ci- 11 A a,mr;~a!fl 

:.e111cn1:1 011111r~ 
~t'lltl 1.attt 0111 
::ne:11 ,1 A oour:,ola 1 

0 7llt Coun n11aov IUIVI ,na l!tllhtlOIO! ll'UI tffl0081(Kll\ 1)1 Ufl'IIN'ICI U U1 CQtmtt&). 

4na 0111:U 1110 Otl1n11M1 en r:iroa•uon tor 11unoc1 cl 

la 

\11\lltr Ult a11DCl"l1a11>11 ol I/It 011J,11nm.nt oJ.COrrtc:uanv l~ Of prot,a,Uot, Mt llltll'l lft 
: DO&t!Ut Oflltr,I 

• Th1 CcLlll nrrto\l aei.1111m0011uon ot unurnc• unul 

1011&1 

71')e Oehltrr:1&11111\ Open CCur'I wu ai:iv,uo of 1111 ngn1 la aooaa1 from tl'llo Juciom1n1 ov llllnq now:a QI Ulf:MIIU WM in•· 
::ark cl Ccii;rt Wllllln IM/l1y ll&~ follOMM9 Iha QUI Hl\111\C• 1.111mpa111111 er CHOCIIIOl\11 orae~ lllll't1J8nM011l1~ 1a'1u01e1ucn, Tilt 
.:,altna1n1wu IICOtOYlMCI ol 1111 ngnttO ll'll a1111111nca olcoun111 In !llm,r;i U.10 •001111 lllh\tUD• I\HOlln. e.~,. Ul)Qn ~: 

~, m11,q11ncy. 

FINGERPRINTS OF 01:FENOANi 

~- Ft lmltr J. R Middll 

;,rannu ,ri Ooisn C11ut11n,1 oaui. 

~ R. Rina .R lUtl.t 

31 r.:•· 
d ,J 
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2 

OtlenaattL DONALD DAVID J)ILLBECK 

Cue Numo.r 9 0-27 2 5~ F 

SENTENCE 
(A.! 10: Count ___ ..... ______ .;......J 

T!II 0111n11.im. r,aing pcir&CNl!Y b1lor11 thlt Cauri. ac:c0mp11n11,i:1 by n,, allomey, __ _.,R..:.:._, ....:.M.:,:(;_lR=R~E:,:L::,:L::,__..:..._ 

. . ·. ·.w~ t111nng bHri ao1uC1icat11t1 gut/ty harem. &l'ld Ult Court hllVtnO !11V1111 ll'III 01ftndaM •n OPCCriuNly 

:Jtionura ,no to oltar mtner11n m111ga1fan at 1an111ne1.1nd lo 1now cau1• wny ha 1nould not tieunieni:ao u craviatd tlytllw, 
ana I\Q UIIU :i1illf 1,nc,,,i,, 

/Cf?.ac/t i'rflltr.j'llOW:tofl 

if I 17plli.a0Jt J 

• u101n1 Court 1'14\'ing on -------------dtl11md 1mp0·,,11on ot untat'M:t 
unUI tl'llt elate. 1•:111•1 

Q 1.nd !I'll COUil l'laving plac1u:I U,11 OollinClR/\t 01'1 llr0t1Ul0n and lltvmg 1ut11aquanl!y rtv0l!IC:I U\ll 
Cel1ndt.nl'a proDUIDn uy HD&rl!I 0(01'( ,nt•rad /11reln. 

IT IS THE SENTENCE OP' Tl-IE U.W 1n11: 

Q The OlltM&I\I pl)' 1 lin1 ot $ ______ PIUi $ ______ .u. tl"le S'J. 11/fCi'ltr<jl r111uiret! ll)' f'.S. !!Bil.a 

~ Thte O1!1naan_1 la 111110-, cc:immnltd 101111 cuuoov 01 11,, o,01.nrt111r11 cl Coructiona 
lJ .. ,. Tl'!;: Oal:n::i:m i:•fiorab't, ecmrTU!led to lMQ CU$!01lj' Ill !ti! SM!rlll' cl . ,.. r ':'ovmy,, lcrid:; 

(N~m11 rii·/i;"1,ornc1,on, 1,;1nomr 10 u munttd It ormting, II ou111r 111111 Sh•riflJ 

ia tll tll\lm!IOnU le.lltclll 011£ unm1r1U1d HCbOIU ,re 1n10ptic:abla) 

• For ll i.rm cl NuuraUJfe +b, 
~ Fot1mmol ..JLeQ~- me 

Cl. For an 1nda111mina1, p1t100 ot a monuu to ------vtar... 

If "1/J/11• U./1.!fn.u 
comp1,i, !¥.!:!.!fol 
ll!&!!l 11¥0 PUff/flEHU 

1J Followed bi>' 1 p,noe1 o! ------ on pro0.11Jlln 1mct1t 1t1• •u0aM1lon·onh1 co~ 
mant ct Com11:llon1 aa-.0ri11n1;1 to 111' ti:m,11 aria c:cmOltlON! cl pr00a11on ut rci11111r1 1 Hpanl.l 

orasr 1n11r1d hcntin. 

• HowllYlilr, 1tulr 11mng a l?lJnol! ol _______ .n,priaonl"lcnt In ----'-------

tho bl.I~• GI ,ucn Ull(Q/\Clt 11h1.II bi! 11\IBOOndftl •M 1h11 Oefanctsnt Jh.111 be ?111:.10 en 
procalJoo for 11111100 gf _____ unoar IUPllll"lllllon ol lhrt 0101nm, nt 01 ~rrectJona 
ao:orolng 10 tM tarmund oandillo~ ,it pr001.1Jon .at tcrth In a up1.n110 ordn cmu,...i hersin. 

SPECIAL. PROVISIONS 

By appropnatt notalion. m• lollowing pnmllona apply to \tlG 11n1.11nc• lrnpoutl In lhla atttlon: 

Fi1111rm - J rur 
. ·mandlt~ mlrlimim, 

CUu9 Tullit:Jr.fng -
m111a1tory rntmmr.rm 

rje/MIIMof 
J11rl..zt1i:tl.Dn 

Hsoltllll Ollt1toar 

• 
• 
Cl 

• 

It b furtntt oroar•a lllat 111• 3 ysu r11lntmum provl110n11 ot f'.S. 773;0&1(2) er~ h,rei,y 1111poud 
!or th• u111arn:1 n>Kditd 111 this counL H me Oei(anc,1.111 pouuuel .t llre.rrrt. 

II ls furtntr crt11mi ll'lat 1h11 ____ yur minimum pr0111s1on1 ol F.S. E93.1:l5[1l( )( l 
ara nuuy imlX)HCI lrir 1111 Hnttnce ap1toilt•d In 1111s counL 

The ~Uri c,11111u1m to l'.S, 11-41, 111(3) ru111111» iuri1dlct1011 Cli/Ot 1111 lleteni:11111 tor IIY!(IW 11,f any 
f'ln:lhi! Commlnlan ltlUH Ole/If lot 11'11 P$rl4d ol ------- Th• rtti\1111I• rmdll\(11 tl'f, 
1h11 Coult ant HI fc:rth l11 t 1•A1u11e on1er er statlfll en \Ill r1001d In oi:ian C:('Utt. 

The Ctlano1nt !11dj1,1dwee1 • l\11>llu11 otf~noer 11.na nu D11n un11tnctd to an 1nana10 t11rrn 11'1 
1nlu1n11ncsln11cearaannWi1n tn• i,rovlall:uuol ,.s. Tl'!:1.0114(4)(».J. Th11 raQu1,ttt llrnl1rtQ1 oy 
u,1 court ut 1111 forth In a u11uua orc:er or 111.1111d on ti!• rllccra in ooon c::11.111. 

CJ 1110 lurtntr oraatea um u,11 Oefsndlt'II tho.U bo cllowea & 101.11 ol ________ _ 
-:teed for &ucn 11m11 U 1\1 nu Dun lllC.llfC&rUnl om1rt0 HTIPOJlllor, Ol lhis un· UIU. Sui;.n CIIOII 

'"'""t& 11'11 IQll0WJA9 panodl ol lncu1;:11n.n0n {OPIIONI); 

II 11 lurtl'lat ora,m:I 1~11 in• unl,n::• 1m00nd !or 1nls count sh&!I ru.1 0 cono1:ultnt 
to • c0r11:11min1 w11n ri:11tck on•I U'la nnienc• 111 lortn 1rt count -- 100,G, 

31 St3 
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DONALD IJAV.LD DILLBECJ< 

C.u.1 Numti,at __ 9.,_0...,-_2..,7..__2.:.~lt.:.\F;.._ __ _ 

SENTENCE 
(M to Count ___ _;2=----....:-

Thl oaJaM&nt:bfil\g ptraONJ}y bthmi lnl& Coun. acr::i:impl1'~ l!y hia 11tat11ey, ____ R ___ ._MU_RJ_\_E_L_L __ _ 

_________ iM l\1vlng bun ao1ua1c.a1110 qu1Jtv htrtin, and tha Cc:1.111 n1111nv giV11n 1n1 t:lal1ndant an oppei111.1ruty 

::1 Do hHtel &i\CI 10 cHar m1n•t1 in mnlgatlon ol un11n;1, ana lo ,now uuu wl'ly I'll 1110111d not b1 un1, 11c1a .u rtrovidtd bi' l&w, 
lnd na CIUII lltlllO DMml. 

(Chae~ 21111,r pnwfakJn 
ii IPPliUOIBJ 

0 and Chi C4u11 l.l'llng 63 -----,-,..,..,----- cl1l11rm1 lrnpa~~n ct lltlltenel 
unll.l lhll daur. ldllt.t). 

• and tht Court ll&vino p1aee12 Ult O•l•ncu nl 011 orooauon ind !ming 1ubui,usntly rnoluid tha 
O•ltndlnt'I PIOIUIJQll r,y Hl)Atlll oraar tnltrtd 11,,.1n. 

rr IS THE S!NTENCIE OF THE LAW Illar: 

• Th• 0111na1n1 pay a IIM at•· s,1111 $ ______ u 1/114¼ 11m:t1ar11 reoulr•d by F.S. a~ 

-;/. Tht Otl1n1unt 1, hlirtby commttted 10 !I'll .:u,iooy Ol lht OetlllMllHtnl 01 C0rr1ttt0n1 . 
lJ . Thi Otl•nd•nt lflWtQy 1;cmmnt1d 10 11'11 cii110oy Cll ll'lt iher•lf' Ol -----·- ·---· C4uni•,. flOrleln 

{Na_m, al /(/Ul.<:OrtUIJOt11au1nor11110 ,,. 111,nmi, 11 f>tUlling, II otn.tt 1/!Ut S.l'l•flfll 

ro 1:111tnPOSon•ia.icJ11iJI: one unm1rtu11:1111:111m1 &r1 lnaoollca.tlltl 

~ Fot A.!~ffll el Natural Ula CJ .For I t1rm 01 ____________ _ 

Cl For an fnt1e11rmln111 ri1ricid of ti m0ntt1111a ______ y11&r1. 

If "!p//t• Hllllllff 

r:pmplflll. !1J!!!! el 
tl'lflH f•O par1;·~pna 

CJ Followtd by a Plrtod ol ------ 01'1 ;ro~l!tlon unrJtr '"' llllDIIIVISICII O! Iha 0tpa,t,. 
mtnl of C~tractlcna aa:omlng 101n, 11r1n.11,1\d cona,lllona at 11ro01tton 01 lcrtl'I in a Hfllll!IB 
oroer entar.td h• ntm. 

CJ Howeva,. 1tter 11mng a ,anoct ol ------lm11ris11nr1an1 In _______ ....., 
lh• bol1M11 cJ euc::n 111niam:1t ehaU be 1u1pend1d and UHi OtftnellU\t IIU!II bo 0!11ca!I on 
pmba\Jon lor • p11nod of ----- 11n01r 1up1rvl1lan of 11111 C101rtmu1t at Ccrn,cUont 
11:cort1ln1710 tllt 111rm1 uu:I condltlona of pr1:1a11.tlcn HI forth In• upar&tt crdu 1ntorld llct'llin. 

SPl!CIAL PAOVISION8 

av apcroi,;iat• 1111t&t!011. t11• foflowino ptcmtlaM apply to tt1• ••n11nc• lmpoatd In 1h11 ui:tktn: 

fira11m - :J ,,u Cl 1111 tunhtt Ordtr•d ll!at 1h11 l y11u minimum prgvJ1!on1 ol l'.S. ns:01111211r11 ne,-by lmpcn4 
, mllll<WOl)f mlllimum IGI' I.he 111n111nc1 •PKlllt4 ln l/\lA Cllllnt H 111• Defendant PO&HIHCl a llrutm, 

Otr,,9 Tt1/Jlclii11g- Cl 
m1111:mcry mtnimum 

rllltnr/1111 of C 
Jurbtti:ilall 

fiatJ/11111 ott,mur C 

J,11croim • 

111& funhtr cn,enu:I Ulll th• ---- yur ITll/lll'l'IUffl rirc'liiion, cf F.S. ll1!3. T:!.5{1lf l( ) 
ar, nor1i,y lmpoaa11 lor tilt 1111111nc1 1pecflltd In lfll1 ccunL 

Thi C01.111 puuuam to F.1!1. il.U, 11113) 1111111.lna juti11Slctlan aver 1111 <1tltnel1n1 tor,....,.,,.. of ony 
1"11'11111 Ccmrrn111an r•IHH 011:llr !or"'' tnrlod of------· Thi! fft(IUIBltl OnC!lngtfly • 
1/11 Coiut .,, ur fonh la 111111.111111 onl•r ar.mtaa on th1 r11ccrd In 011,n court. 

Tht Cel11001nt lo 1dfuc111c1 I hU,HUll an,nau and hU bHn Hllttnc•d to 11n ltl<tlndtcl lumln 
thla 11n111nc1 In ac:con:111\Ct w11n th• provltlon1 cf f.S. nS.084(«11•1• Th• r11q11t1tte !lm11n111 Dy 
lhl c:c11,11ure HI for1t1 In a ui:iuate 011t1r i;t s111.ii:1 on 111' recara 1n oc•n c::21111. 

fl It lurtnu OldllCICI tl'l&I tnl DBltnaan1 lhl!ll b• IUllwod a 101,1 of 
cttllll fonuc:n time asn, hu !lien 1nc.arc11111a omir 10 trnp011110n ol thl.1 unti,nl:4. Suen c::n<:111 
nrlllc:ta 11,1 t0Uowm11 p11nodi ot lnc:1retrs11an (op1lon1111: 

11 ($ !Urtl\fr oraerd 11111 !I'll unll/lC!I lmponlf for lhil caunt 1111.II run Ci CCOUC11t/v9 

10 • c:oneurr1n1 w1U\ (cn1ck on•I lhc Hn11nca 111 lorin In i::ount ---- abQ..-.. 

3.lfi? 
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DONALD DAVID DILLBECK 

Cuo Nvmri«r __ 9..,.0....,-.... 2 ... 7 ... 9..,S""A.::.:f..,• __ _ 

SENTENCE 
{Al 10 Count ----"'-----___.,:-i 

Th• 011&/IIIUl'IL betn; jkflOI\IIIV b&lare thl• Caurt. accomparuod by hit 11\lomr,, __ ... R.:,;,"-'Ma.:..lJ::;.:,;R.:;;R;;;E;,:;L;.:I.;..' ___ _ 

____________ AM h1.,.;ng bttn nojualcalat:1 9111lly herein, and LM Ci:1un n1w1ng given tn, 01lent11ntan oi:ipo,n;Jlll)i 
::; be n·u,11 ancsti»oliar m1n1t1ln m,uaatletn cl un1mnco. and 101nowi:.a1.in .my ha u1ou1dnat baun1cnced II prov,dlHI cy I.aw, 
lnl1 no ca1i11 b!linO_ ah#tn'I, 

{Cl'lta!r 1/fhtr Pf9"!'#1Jll 
ii 1ppUUOJ1} 

C Ind lht ~urt having on -----~~~----- daturad lmi:101hlan al lll.!1UlnCI! 
urllll thl11 date. (4114) 

0 and lht Ccurt navlng plu:1a Ula Celenotnt on Onll:\41Jon and narlng sulluQu1cntry r•voktd 1M 
O&ltnd4Af'I PIDDatton t,y IIAl)&ralCI oroor CIMrtltad h.erc,ln. 

rT IS THE U~CE Or-THE! I.AW 1h11: 

0 n,, 0,1,r.o,nr 111'1' I 111141 of$ ______ PIUII s ______ u U'lt6'11, lllf.::har9• ltQUllad by F.S. 950..2.!I.. 

~ Tht 0tftnli•~· IJ!"•r•DV commrtUld 101n, c:~1100-,, at'"'· 01?anm1r1101_~4-rr•c_::~n• 
' lJ Thi 011.•!tOt.lll j~ 111,,Dy ~c,nm,m.id 10 lhl CUIIOOy er 1n, SnurW ol ----------Count•/. Florida 

(NGffll of /Oell COlt'Utit:IM fUf/lOfll)' 10 Ill lf1Hr110 Ill Orml/ng, // Olhtf l/1411 S/l1n·t1J 

To b1 tmamoMII 4"111a 9'1'C unmarked u~ana are 1111oolk:&bt1 I 

'i!!:. -For~ lttrn of NlllUraJ WIii 

Cl 'F'c:irt mm al--------------• For an i11i:l•trrmtn111 Ptnad al II m0ntn11 to ------VIIUI. 

If •JpJJt• u111,~ 
c-am.aftlr W!l1f 

1
0(_ 

11,ue two p111g11tina 

C Folfowod by II oeri.od al ------ en prcoallon undutntt 1upan..Jsic,n of.the 011ptrt-
m1nt of Coruc;tlon• aci:anHng to 1h11111rms 11.na ccnelltlat\11 al prob111u:m ut fc/'lh in 111ep.anaa 
arotr enttm l'llu1111n. 

• Ho11r'"'"· attar aamng • 01nod al ______ tmprl10nr1en1111 _______ _ 

th• b1l~11 of 1ucJ\ un111ru:e- nhall .bl •ual)• ndod •nel lhe Calandent aru.u be 1:1111:-10 an 
prullatlofl lar • ponod oi ----- under 1up11vl1iol'I of tna 01p1nment at CMtlc.10na 
ai:t:ordlng 1011'\tt 1erm1 and conaltlans of p10aau0n 111t0Mln 1111pu1tci ardor 1n1gr1<1 namn. 

SF'!ClAL PROVISION! 

By 11ppr011~t• 110UUM. 1na follawing prom!Ma appl)• to Uut 11n11nc1 lmpaaed In lhJa Hction: 

Flrurm - 3 )IIU. • 
. manrWOl}'ll'l~lml 

o,ur; r11fl/clun9 - • 
m,ncwary minimvm 

ritlont/Maf Cl 
J1.1r4q;~ 

H1b/11.1II Ol/111d11 • 

J•IICt•i:it fJ 

Con, lnrlil'I /COMllmtnl 

11· !JI fuMu 0101r11d \NII t/'le ~ yur mtnll'TWm gn:ivulon• cl i'.S. 775;oar1Z) ar, n1rnby lmpoud 
tor ltll!t HllllllCO 8PKlflitd In 1h11 counl. 118 VII 01l1nd lllll POUIUIII. flr11n11 • 

11 IJ tunhar cra•nid mu 111111 ____ y<1ar minimum pr0Yi1i0n1 or F.S.11~:J.1~!1)1 )( ) 
ar1 ncr11111 tmponCI lar t/'11 nnttnc:11p1c:lf11d In tnla caunL 

The Coun g1,1rauan110 F.9. ll47.Ull3l ruatna jurlsdlcllon ovutn1 ctltndani for rrmm cl any 
Parole Comml11lon 1til1U11!10rd1r lar t~ P1100d of ______ , Th• r«11rl4/le lindJnga o., · 
!ht Cour1ar11111 forth In• u11art1l1 llrC1t-f' or.11J111CI an tM recora In DAtn c0L1rt. 

Thi Ctl&ndnnt II 1dlLK1111C1 I hltlllual otftfldlf MCI hu blln untanc1d lo an r.ztanded t.cr,n In 
lhfa H/IIQIIC• ln&Cc:Qrdlnc:1 wlln !ht! l)rovtal11n1 al f.S. 775.014(4)(1). Thi r1111wl~ill! llnt:1ln91 t,y 
Ult court &re HI fCIMh In I HPll'&II ord•r or lllllild on Ihm lfGOCIJ In 0p1n c:iurt. 

111& lur111er ord•rltd 1/lEt 1/11 011fen1an1 ,nail bt 11U0l1'1d I IOI.Ill 01 
~radii rouucntim• u ne nu Dun tnearcerat•d pnar to tmoaamon 01 lhi1 un1r.nc11. Suen cne111 
111flcct1, ma 10110..,,ng p1nec11 t:1l lnl:!~1Jn.t10n 10p1l0na11: 

It 11 runner croertd 1n11 in• unlMCl!I imp011C1 far u111 cc1,1nl a11~ run -~onutv11vt 
ta tJ ;1mc1m1n1 witn (cn~c:111 on•I Int 111n1«nu HI forth 1n count ....,_..,_ ____ &b<lff. 

3.15U 
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;:~•:1Jll\'tlC0/\4llil'tlll 

--r ll 01.,orc~1 

DONALD DAVID !HLLBECK 

Cua NUrn.l:l«t __ 9;..0;;..-...;2;;..7...;9;.,;5;..A .... F ___ _ 

H Ii runnor orutrca tMI uia c:Ot11~1110111m 01 ~u son1111~Hnoonc 1cr1n: c:aunlll 101alieff in 
1h11. oroor 111111,un Ci t:4NUV1rvo 111 0 ~11nasr10111 w11n 1cn1~ 01101111• 11111,,mng: 

0 Any ac:tl'l'e ,am•nr::o 1:111119 11nva, 

• Spoe1hc: ::iantt'1'1Ca:s: -----·-------------------

l:i Ult ffltit Uii &blTft' Hl\llnCI 1110 \hi O101nmem ct Ccttact10n1. In• Shotlll Cl _....::L:.:E:,:O:::;N::... ______ _ 
; 0\1111'/. flatMtl ii I\At~GI' CtCIUIO 1ml GUIClftCI 10 O&U~lt 1111 OtlanGAnl ICl \hll 01oanm4111 or CQl'TIIC'l!Cl\J IOQil'IM• WILM I cogiyol 

hig .llllliJnmK 11\0 la.n1tMI, 

Tll.l Dollffllllllltn Opan Coun IYU 111'11114 ot hll ru;l'll lO lPPHI trorn 1f'lis S1ol1n;e Ir( lilln91'101:11:101 aocuJwilhl1Unlrty 
:,ya from ll'lif.OU, wiml/11 Gl&Jll cl lnl• Court. ana 11\1 OolC!nOl/11 I 11!:jl'll 10 1n• HIIIUIICI Ol CllUliHI lll llllt1119 u,11 IOPUI 41 Ulli.! 

:r.atnlt cl i.1111,&flt,a.~nn. JMW'lnO al 1no,91ncy. 
In iml)Olldl(I tnt •00Y11 n11ten=, th• Ci;un 1unn1r ,.,cmmonds: __________________ _ 

/&7J'---=-tE..,O.....,N.._, __ , __ County, flotlda. thl.s _;;....;;;;;;;... ___ aav 

3159 

"'!':1, ------- ------
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Filing# 165683594 E-Filed 01/30/2023 08:50:48 AM 
• 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 
v. 

DONALD DAVID DILLBECK,. 

Defendant. 
I ~---------

· Case No. 1990-CF-2795 

EMERGENCY MOTION, CAPITAL CASE, 
DEATH WARRANT SIGNED; EXECUTION 
SET FOR FEBRUARY 23, 2023 

MOTION FOR STAY OF EXECUTION 

Defendant Donald David Dillbeck, through undersigned counsel, respectfully moves this Court 

to enter a stay of his scheduled execution, currently scheduled for February 23, 2023. 

• .. Concurrent with this motion, Mr. Dillbeck has filed his Fourth Successive Motion for 

Postconviction Relief, pursuant to Fla. R. Crim. P. 3.851. The claims included in Mr. Dillbe9k's 

successive postconviction motion present significant issues of constitutional law and are not subject to 

any legitimate procedural impediments. Claim One relates to Mr. Dillbeck's constitutional exemption 

from execution and is based on a new scientific consensus that was not available during prior 

proceedings. Claim Two is derived from newly discovered evidence that undemlines the validity and 

weight of the predominant aggravating circumstance used to secure Mr. Dill beck's death sentence, which 

in turn undennines the validity of Mr. Dillbeck's death sentence; and Claims Three and Four are 

constitutional challenges that only became ripe after the signing of Mr. Dillbeck's death warrant. 

Although Mr. Dillbeck submits he is entitled to relief from his death sentence on the basis of the 

evidence and argument currently before this Court, if this Court is not prepared to grant such relief at this 
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point, Mr. Dillbeck submits that a stay is necessary so that he can conduct a full and fair evidentiary 

hearing regarding his constitutional claims. 

I. TIDS COURT HAS AUTHORITY TO GRANT A STAY 

This Court is authorized to enter a stay of execution. See, e.g., State v. Branch, No. 93-CF-870-

A at 6 (Escambia Co. Cir. Ct. Feb. 1, 2018) (trial cou1t ruling on merits of stay application) ( citing Chavez 

v. State, 132 So. 3d 826,832 (Fla. 2014)). 

A stay of execution is appropriate "when there are 'substantial grounds upon which.relief might 

be granted:"' Chavez v. State, 132 So. 3d 826, 832 (Fla. 2014) (quoting Buenoano v. State, 708 So.2d 

941, 951 (Fla.1998)). Further, a limited stay to meaningfully consider complex legal bases may be 

appropriate even if, on first appearance, the possibility of relief appears remote. See King v. Moore, 824 

So. 2d 127, 128 (Fla. 2002) (Harding, J., concurring) (agreeing with the issuance of a stay due to the 

''.possibility" of merit, despite the United States Supreme Court "seemingly send[ing] a clear message" 

that no relief was due). 

Stays are particularly appropriate when a warrant is set on a short timeframe. See Jimenez v. 

State, No. SC18-1321 (Fla. Aug. 10, 2018) (granting stay of execution on a 27-day warrant and 

modifying nunc pro tune the expedited post-warrant scheduling order, without making any finding of 

substantiality on any issue); see also Jim.enez v. State, 265 So. 3d 462, 493 (Fla. 2018) (Pariente, J., 

concurring) (explaining that the "extremely short warrant period" meant that "[t]he postconviction court 

and Jimenez's attorneys were forced to race against the clock in reviewing and presenting all ofJimenez's 

claims, respectively" and that without a stay there would be "inadequate time to thoroughly review his 

claims."). 1 

1 The warrant period in Mr. Dillbeck's case is a mere four days longer than the period in Mr. Jimenez's case. 

2 
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II. A STAY IS NECESSARY TO PERMIT MR. DILLBECK TO FULLY 
DEVELOP ALL AVAILABLE EVIDENCE IN SUPPORT OF ms CLAIMS 

In particular,' Claims One and Two warrant a stay for further development and litigation. Claim 

One relates to Mr. Dillbeck's Neurobehavioral Disorder associated with Prenatal Alcohol Exposure, an 

intellectual disability-equivalent condition that categorically exempts him from execution; and Claim 

Two relates to invalidation and/or reduced weight of the prior violent felony aggravator used to secure 

Mr. Dillbeck's death sentence. Extensive newly available facts are available in support of these claims, 

and this Court should allow their full and fair presentation free of the time constraints inherent to a 31-

day execution warrant. 

Claim One 

Mr. Dillbeck has received a diagnosis of Neurobehavioral Disorder associated with Prenatal 

Alcohol Exposure ("ND-PAE") ( othe1wise known as Feta! Alcohol Spectrum Disorder ("F ASD")). New 

medical and scientific understanding of this condition establishes that it is an intellectual disability

equivalent condition, which entitles Mr. Dillbeck to exemption from execution under the Eighth 

Amendment prohibition as stated in Atkins v. Virginia, 536 U.S. 304 (2002). Excluding Mr. Dillbeck 

from this class of protected individuals would violate the Fourteenth Amendment Equal Protection 

Clause. See Claim One of3.851 motion; Attachments B, C, F, M, N to 3.851 motion. No court has ever 

heard or ruled on the merits of this argument. 

If this Court is not yet satisfied that Mr. Dillbeck is entitled to sentencing relief based on the new 

science regarding ND-PAE as an intellectual disability-equivalent condition-taken together with the 

specific findings in Mr. Dillbeck's case as memorialized in his proffered expert reports-then this Court 

should issue a stay so that Mr. Dillbeck can conduct a thorough evidentiary hearing at which to establish 

the new legal and scientific consensus mandating his protection from execution. 

3 
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Claim Two 

Dr. Barty Crown and Dr. Jethro Toomer have issued preliminary opinions that Mr. Dillbeck was 

likely operating under insanity or diminished capacity at the time of the 1979 crime introduced as an 

aggravating factor against Mr. Dillbeck at his capital trial in this case. They have also issued preliminary 

concerns that Mr. Dill beck was not competent at the time of his guilty plea in 1979. These findings have 

significant implications in the current capital case. 

These findings undennine Mr. Dillbeck's cunent death sentence, because the p1ior violent felony 

conviction from 1979 was heavily relied upon by the State in arguing that Mr. Dillbeck should be 

senten~ed to death. See ROA Vol. 17 at 2702 ("What weight to give to this? Great weight. .. He was 

charged with premeditated murder. He pled guilty to premeditated murder, because he committed 

premeditated murder ... What weight to give to this? Great weight.") It was also heavily relied upon by 

the trial court in its sentencing order. See ROA Vol. 19 at 3172 (finding that the "enonnity of the proved 

aggravating factors ... compels the [death] sentence"); id at 3161 (finding that Mr. Dillbeck's "entered a 

plea of guilty as_ charged" to a capital felony, which established the aggravator); id at 3170 ( declining to 

give any substantial mitigating weight to Mr. Dillbeck's youthful incarceration at one of Florida's most 

violent prisons because "in light of the p1ior acts of the Defendant it appears that he was properly 

placed"). The State and trial court specifically emphasized that the prior violent felony conviction was 

for first-degree premeditated murder. 

Now, newly discovered evidence from lay witnesses, combined with new findings by Dr. Crown 

and Dr. Toomer, undennines the validity and weight of this aggravator and gives rise to additional 

litigation in both this and the Lee County case. 2 This new evidence includes accounts of Mr. Dillbeck's 

odd behavior on the night of the 1979 crime: 

2 As soon as feasibly possible, Mr. Dillbeck intends on filing a motion for postconviction relief under Fla. R. Crim. P. 
3.850 related to newly discovered evidence in State v. Dillbeck, No. 79-CF-335 (Lee Ct. Cir. Ct.). Based on the 

4 
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• Prior to the shooting, Robert Schienle had an "uneasy" encounter with an "odd[ly ]" behaving 
Mr. Dill beck. Mr. Dillbeck "looked homeless and disheveled" and was unable to articulate why 
he had come to Fort Myers Beach. He was "depressed or paranoid". (Attachment Q to 3.851 
motfon). 

• Immediately after the shooting, Linda Kunz obse1ved Mr. Dillbeck "pacing hard, he looked 
messed up, he was looking at the ground, he was rnshing around a lot, and it appeared he didn't 
even notice us[.]" He "didn't seem to know what was going on." She remembered his behavior 
"vividly" because "[i]t was like nothing I had seen before or have seen since." It did not seem 
attributable to drngs and alcohol, but rather as though "he had a break from reality." Kunz noted 
that he was holding a gun in an aim that was "limp like a noodle. He was swinging the gun 
around like he didn't realize it was in his hand." Mr. Dillbeck was swaying, "bouncing and 
stumbling around, going in circles" with his head down. "It didn't appear he knew which 
direction he wanted to go, or which direction he was going." He eventually walked to the ocean. 
None of his behavior appeared goal-oriented and he was "not at all focused." (Attachment X to 
3.851 motion). 

• John Herbster observed Mr. Dillbeck "walking very fast on the beach with his hands iii his 
pockets." (Attaclunent T to 3.851 motion). 

• Immediately preceding Mr. Dillbeck's arrest, Karen Haubert noted his odd behavior. She 
witnessed him "walking up from the ocean. He was carrying his shoes and covered in seaweed: 
It looked like he had been in the ocean all night." (Attachment S to 3.851 motion). Jon and Carol 
Herbster also witnessed Mr. Dillbeck's arrest and noted that he was "soaked and drenched with 
water from the ocean". He looked like he "had spent the whole night in the water." (Attachment 
Tto3.851). 

The evidence also includes a statement from one of Mr. Dillbeck's childhood friends, which 

further contextualizes Mr. Dillbeck's odd behavior: 

• Carl Scott Krieg stated his belief that Mr. Dillbeck "was on pure adrenaline" as a result of 
amphetamine use and Mr. Dillbeck's terror when details of his earlier impulsive stabbing spread 
around his school in Indiana. K.1ieg described Mr. Dillbeck's shooting as out of character, 
because Mr. Dill beck "was never a fighter" and indeed "never tried to fight back" when he was 
repeatedly beaten up at school. Krieg stated that although Mr. Dillbeck would be beaten until his 
face was bleeding, he 'just took it" and "didn't know how to stick up for himself." (Attachment 
W to 3.851 motion). 

substantial concerns regarding Mr. Dillbeck's capacity, sanity, and competency in that case, Mr. Dillbeck expects 
further factual development leading to a grant of relief related to the prior conviction. At the very least, staying this 
case to allow Mr. Di!lbeck time to fully litigate there will aid this Court's consideration and adjudication of the claims 
currently before this Cou1i. 

5 
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Based on this new evidence, in conjunction with Mr. Dillbeck's prior records, and in light of new 

scientific understandings related to fetal alcohol exposure (implicated in Claim One) and to the juvenile 

brain, Drs. Crown and Toomer provided the following opinions: 

• Dr. Crown has "grave doubts as to Mr. Dillbeck's competency at the time of his plea" because 
"[ a ]s a brain-damaged juvenile under extreme physical and emotional stress related to his then
capital charges, Mr. Dillbeck would have had at best minimal capacity ... [and appears to have] 
been primed to say 'yes' during his plea colloquy." Dr. Crown "suspect[s] Mr. Dillbeck did not 
have the functional agency to make a reasoned decision regarding his decision to plead ... [nor] 
the capacity to consider the long-tenn consequences of his guilty plea." (Attachment Oto 3.851 
motion at 3-4). 

• Dr. Crown has "significant concerns that Mr. Dillbeck's underdeveloped brain and additional 
stressors left him with an inability to make reasoned judgments and fom1 intent at the time of his 
1979 offense and related criminal charges. These impaim1ents indicated by Mr. Dillbeck's 
records, in [Dr. Crown's] opinion, would have significant implications pertaining to sanity, 
diminished capacity, and incompetency." Id. at 5. 

• Dr. Crown believes the new evidence, "when considered in light of [Mr. Dillbeck's] fetal alcohol 
exposure and other neurodevelopmental traumas, raises a se1ious doubt that he was able to 
understand the nature and quality of his actions or their consequences and there is a serious doubt 
that he was capable of distinguishing right from wrong at the time of the shooting." Id. 

• Dr. Toomer found that Mr. Dillbeck "was born into a crucible of despair and dysfunction" and 
his "ongoing traumatic exposure and its adverse effects on cognition, affect, and behavior, are 
exacerbated by prenatal exposure to toxic substances." This causes "actual changes to the 
structure of the brain, with symptoms that often wax and wane in prominence and intensity, 
depending on the presence of environmental stressors." (Attachment P of3.851 motion at 3). 

• Dr. Toomer opined that Mr. Dillbeck has symptoms consistent with a diagnosis of Post 
Traumatic Stress Disorder and is "of the opinion that there were numerous indicants of factors 
adversely affecting [Mr. Dillbeck's] competency status prior to the 1979 offense." This trauma
related diagnosis, "his severe mental illness, and other neurological/intellectual deficits, 
all ... impacted his competency status." Id. 

Further, Dr. Crown has indicated that his initial conclusions can be supported and expanded upon 

by an in-person evaluation and administration of additional neuropsychological testing, as well as 

functional brain imaging including Diffuse Tension Imaging (DTI) and Functional Magnetic Resonance 

Imaging (flv!RI). Unlike structural imaging studies, these tests would look at the brain in action and better 

assist in "contextualizing real-world implications of the data" and "understanding how brain impairments 

6 
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actually impact how the impaired person proceeds through life." (Attachment O to 3.851 motion at 6). 

These technologies have "only been fully accepted and used in the criminal legal context over the past 

two to three years." Id. Dr. Crown anticipates that this testing would show impainnents at the "whole

brain level, meaning there are widespread alterations in how [Mr. Dillbeck's brain networks] are 

connected with one another." Id. 

If this Court is not yet satisfied that the new evidence and findings invalidates or changes the 

weight of Mr. Dill beck's prior violent felony aggravator to a level justifying sentencing relief, this Court 

should issue a stay so that Mr. Dillbeck can I) undergo additional neuropsychological testing and 

functional brain imaging; and 2) return to court in Lee County to fully litigate the invalidity of his plea 

and conviction there. 

CONCLUSION 

This case deserves meaningful consideration and a full and fair opportunity to litigate Mr. 

Dillbeck's constitutional claims without the truncating concerns of a death warrant. As Mr. Dillbeck has 

demonstrated above, the equities of this case make it appropriate for this Court to exercise its authority 

and enter a stay. 
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/s/ Baya Harrison 
BA YA HARRISON 
Fla. Bar No. 099568 
P.O. Box 102 
Monticello, Florida 32345 
Tel: (850) 997-8469 
Fax: (850) 997-8460 
Email: bayalaw@aol.com 

LINDA MCDER1\t1OTT 
Florida Bar No. 0102857 
Capital Habeas Unit 
Office of the Federal Public 
Defender 
N01them Distiict of Florida 



852

Tallahassee, FL 3230 I 
(850) 942-8818 
linda _mcdennott@fd.org 
Counsel for Defendant 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a trne copy of the foregoing motion has been furnished by elech·onic 

service to all counsel ofrecord on this 30th day ofJanuary, 2023. 

8 

/s/ Linda McDennott 
LINDA MCDERMOTT 
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PROCEEDINGS,· 

THE COURT: Please be seated. Good morning. 

MR. HARRISON: Good morning, Your Honor. 

MS. McDERMOTT: Good morning, Your Honor. 

THE COURT: Were y'all able to call in to the 

number? 

MR. EVANS: she's working on getting that done. 

3 

1 

2 

3 

4 

5 

6 

7 

8 

9 

MS. MILLSAPS: My assistant is calling the sheriff's 

10 

11 

12 

13 

office now, the Lee county sheriff's office, to please 

ca 11 in. 

THE COURT: 

the line here. 

But my main point was I wanted to open 

Don't we need to call in to a call-in 

number here in the courtroom? 

14 MS. MILLSAPS: Yes. There 1s a conference number 

15 that we set up. 

16 THE COURT: Right. That's what I wanted you guys to 

17 do was call into that. 

18 MR. EVANS: The court phone needs to call in. 

19 THE COURT: on the court phone. 

20 MR. EVANS: she doesn't know what the number is. 

21 MS. MILLSAPS: Oh. 

22 THE COURT: I have the number, it's just down there. 

23 And I was hoping you all could call in before I came in, 

24 but apparently that didn't occur. 

25 MR. EVANS: we didn't understand what the issue was. 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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4 

1 MS. MILLSAPS: we didn't understand what the issue 

2 was. we thought they had not called in. 

3 THE COURT: Well, could y'all call in using that 

4 phone right now, please? Do you guys have the number? 

5 (off-the-record discussion.) 

6 THE COURT: okay. Great. so this is Judge Dempsey 

7 and we're here this morning on 90-cF~2795 to address the 

8 public records demand that -- demands that were made in 

9 this case. 

10 I thought we would just go through each of the 

11 demands. Does that sound good with the state? 

12 MS. MILLSAPS: Yes, Your Honor. 

13 THE COURT: Mr. Harrison? 

14 MR. HARRISON: Yes, Your Honor. 

15 THE COURT: okay. so the first demand was made to 

16 the second circuit State Attorney, who filed a response 

17 stating that all the records have been provided to the 

18 repository except three pages of handwritten notes of the 

19 trial lawyer, I believe. 

20 Do you have any objection to that response, 

21 Mr. Harrison? 

22 MR. HARRISON: I'm going to defer to Ms. McDermott, 

23 if I may, Your Honor. 

24 THE COURT: okay. 

25 MR. HARRISON: Thank you very much. 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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1 

2 

3 

MS. MCDERMOTT: Good morning, Judge. Linda 

McDermott on behalf of Mr. Dillbeck. 

I have no objection. what I was going to ask 

4 though, as a courtesy, is these are going to the 

5 repository and then they have to scan them and get us a 

5 

6 disc. And because time is short, in past cases agencies 

7 have just turned over the records directly to defense 

8 counsel. 

9 so I was going to ask Mr. Evans if that would be a 

10 possibility in this case so that we don't have any delay 

11 in getting those, you know, since we are going into the 

12 weekend. And we wouldn't be able to get them 

13 UNIDENTIFIED FEMALE SPEAKER: I'm sorry, I can't 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

hear anything. 

THE COURT: Okay. This is Judge Dempsey. When we 

talk about someone's particular request and that lawyer 

is on the phone, we'll make sure you can hear. we're 

talking about the second Circuit's case -- or records 

request to the second circuit right now. 

So anyone that called in, if you're having -- not 

being able to fully participate, I mean, that's the cost 

of calling in and not being here in person. 

so what's your response, Mr. Evans? 

MR. EVANS: Your Honor, we have a copy ready to go 

to the repository. we were going to drop them off this 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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6 

1 morning. I can, I guess, go back upstairs and have them 

2 make a copy that we can give to defense this morning. I 

3 do not have any objection to doing that, to cut that 

4 period out. 

5 Quite frankly, there's not going to be anything but 

6 letters from -- there is nothing there that's going to 

7 interest them much once they get ahold of them. 

8 Then the other is --

9 THE COURT: so that's not real voluminous, it sounds 

10 like. 

11 MR. EVANS: No, it's not. 

12 And then the other are the three pages. I don't 

13 believe that they are public records, but we just wanted 

14 to let people know they exist. To me, they appear to be 

15 notes from --

16 THE COURT: was it Mr. Kirwin? 

17 MR. EVANS: Well, no, it's not even -- there's no 

18 trial notes. This was during the evidentiary hearing --

19 THE COURT: okay. 

20 MR. EVANS: -- that we had. And it appears, 

21 notes -- from what I can gather reading the transcript 

22 and looking at the notes, some of the handwriting on 

23 there is probably going to be Mr. white, who was the 

24 Assistant Attorney General who was assisting. 

25 The other notes going back and forth -- because 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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7 

1 they're not mine, and it looks like they were going 

2 whenever I was asking questions during the hearing --

3 that they may be, either could have been Mr. Kirwin, I 

4 can't remember if he was there, or they could have been 

5 from Mr. Marky. 

6 Because it indicates that Mr. Marky was present. 

7 But I don't recognize the handwriting and it's been a 

8 long time since I've seen Mr. Kirwin's handwriting or 

9 Mr. Marky's handwriting. 

10 THE COURT: But they appear to be attorney notes? 

11 MR. EVANS: Yeah. oh, they're definitely attorney 

12 notes. 

13 THE COURT: okay. Anything from the defense on the 

14 three pages of notes? 

15 MS. McDERMOTT: No, Your Honor. only that, 

16 obviously, I would take counsel's word for it that he has 

17 reviewed them and there's nothing material or exculpatory 

18 that would need to be disclosed to us. 

19 With that said, if that review has been made, I'm 

20 not asking for an in camera or asking that those be 

21 disclosed. 

22 THE COURT: okay. Did you notice any Brady material 

23 1n those notes, Mr. Evans? 

24 MR. EVANS: No, Your Honor. They were simply what 

25 questions I was asking and what issues to go into or not 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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1 to go into. 

2 THE COURT: Okay, great. 

3 I guess maybe it might make sense to address maybe 

4 some of the easier ones first. so, I guess, is there 

5 someone from Lee county sheriff's office on the phone? 

6 (No response.) 

7 THE·COURT: I guess there's not. They filed a 

8 response that all the records they have were provided to 

9 the repository. 

10 MS. McDERMOTT: Yes, Your Honor. I was just going 

11 to ask -- they've complied. so I was just going to call 

12 them today and see if they would also, if they've already 

13 put them on a disc or something, if they could just 

14 e-mail them to Mr. Harrison and I. But that shouldn't 

15 cause any problems in terms of this"particular hearing. 

16 They have complied. 

17 THE COURT: okay. so we'll consider Lee county 

18 sheriff's office in compliance. 

19 Is there anyone on the phone from Fort Myers Police 

20 Department? 

21 MR. ALLEY: Yes, Fort Myers. Grant Alley, City 

22 Attorney, city of Fort Myers, making an appearance 

23 pursuant to the order . 

. 24 THE COURT: okay. Thank you. 

25 MR. ALLEY; Your Honor, we can't -- I can't hear, 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 



861

9 

1 but we're present. 

2 THE COURT: Okay. And y'all filed a response 

3 stating that you have no records; correct? 

4 MR. ALLEY: we filed our response pursuant to the 

5 order. 

6 THE COURT: And y'all don't have any records; right? 

7 MR. ALLEY: Yes. our response speaks for itself. 

8 The chief of police conducted a search and we filed the 

9 notice of search. 

10 THE COURT REPORTER: can he state his name again, 

11 Judge? I didn't hear his name. 

12 

13 

14 you. 

THE COURT: say your name again, sir? 

MR. ALLEY: I'm sorry, Your Honor. I can't hear 

15 THE COURT: say your name again, please? 

16 MR. ALLEY: My name is Grant, G-R-A-N-T, Alley 

17 A-L-L-E-Y. And the chief who conducted the search is 

18 Randy, R-A-N-O-Y, Pepitone, P-E-P-I-T-O-N-E. He is the 

19 interim chief of the city of Fort Myers, chief of Police, 

20 Randy Pepitone. 

21 (off-the-record discussion.) 

22 THE COURT: okay. we moved the phone a little 

23 closer to me. I think you guys will at least be able to 

24 hear me. Hopefully you'll be able to hear other folks 

25 better, too. 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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1 MR. ALLEY: I can hear you better, Judge. Thank 

2 you. 

3 THE COURT: Okay. Thank you. 

4 Anything -- any objection from the defense on 

5 Fort Myers PD? 

6 MS. McDERMOTT: can I just approach so he can hear? 

7 THE COURT: sure. 

8 MS. MCDERMOTT: Thank you, Your Honor. 

9 No, we have no objection; they have complied. so 

10 they've satisfied the request. Thank you so much. 

11 THE COURT: Okay. So I'm going to find that 

12 Fort Myers PD is ,n compliance, sir. Thank you for being 

13 here this morning. 

14 MR. ALLEY: Thank you, Your Honor. May I be 

15 excused --

16 THE COURT: Yes, sir. 

17 MR. ALLEY: -- or do I need to stay on the line? 

18 THE COURT: You can be excused. 

19 okay. Is there anyone here or on the phone from 

20 Quincy PD? 

21 MS. McDERMOTT: Your Honor, the representative from 

22 Quincy is here in court. 

23 THE COURT: okay. okay, great. There is a 

24 gentleman here. And they filed a response stating there 

25 are no records. But come up to the mike just real quick, 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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1 sir. Tell us your name. 

2 LIEUTENANT HILL: Lieutenant Carlos Hill with the 

3 Quincy Police Department. 

4 THE COURT: And y'all don't have any records on 

5 Mr. Dillbeck? 

6 LIEUTENANT HILL: No, your Honor. 

7 THE COURT: Anything from Quincy PD? 

8 MS. MCDERMOTT: NO, Your Honor. 

9 Just thank you to Lieutenant Hill. we appreciate 

10 it. 

11 THE COURT: okay. so we'll consider you guys in 

12 compliance and so y'all don't need to worry about us 

13 anymore; okay? 

14 LIEUTENANT HILL: Thank you. 

15 THE COURT: Okay, thanks. 

16 MS. MCDERMOTT: Thank you so much, sir. 

17 MS. BROWN: This is Jody Brown, Assistant state 

18 Attorney in Lee county. 

19 THE COURT: Yes. 

20 MS. BROWN: I also cannot hear very well. And I'm 

21 not sure if you had addressed our office yet with being 

22 in compliance with the request. 

23 THE COURT: I have not. So did y'all file a 

24 response? 

25 MS. BROWN: I did not. I just received the request 
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1 yesterday but it wasn't actually for the Lee county case, 

2 it was for the Leon county case. The Lee county case was 

3 from 1979. 

4 I have attempted to order our files from storage. I 

5 don't know what the file is going to contain when we 

6 receive it from storage. It might just be the 

7 post-conviction file, but I don't know until I receive 

8 it. 

9 THE COURT: okay. what is the defense's position on 

10 Lee county state Attorney's office? 

11 MS. McDERMOTT: Your Honor, that case relates to 

12 the 

13 MS. BROWN: I can't hear. 

14 MS. McDERMOTT: can you hear me? can you hear me? 

15 THE COURT: It sounds like her connection is --

16 MS. BROWN: It's very choppy. 

17 MS. McDERMOTT: I'm going to start talking. If you 

18 don't understand something, just please tell me and I'll 

19 try to repeat it. 

20 Your Honor, the Lee county case is the aggravator 

21 case when Mr. Dillbeck was 15 years old. It was a 

22 homicide. It was used 

23 THE COURT: I'm aware. 

24 MS. McDERMOTT: okay. So the only thing is is I do 

25 think that is extremely relevant and critical to get 
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those records, if there are any. And the fact that we 

don't even know what the extent of them are or what 

you know, what they have, I would ask that the court 

order them to comply by 6:00 p.m. tonight. 

13 

I know that that is extreme time pressure, but we 

are all under that. And so I would ask the court to have 

them comply and turn over the records. 

MS. BROWN: It's impossible for us to comply by 

6:00 p.m. this evening. 

THE COURT REPORTER: what's her name, Judge? 

THE COURT: Tell me your name again from Lee county 

ASO -- or SAO? 

MS. BROWN: 

THE COURT: 

My name is Jody Brown. 

Jody Brown. 

When could you get those records, Ms. Brown? 

MS. BROWN: I would have to check with our 

facilities. The records are housed out of our office so 

they have to order them in. I did make the order 

yesterday after I talked to Mr. Harrison and it is not 

here yet. I would imagine it would be here Monday. 

But, again, I don't know what it is. I'm assuming 

it might just be our post-conviction file because that's 

what our notes indicate. And we did have a fire in the 

'80s where some of our files were destroyed. so I really 

don't know what I'm going to get. 
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1 couldn't get them yesterday, Your Honor. so I will try 

2 to get them when I get back to the office. 

3 Je~nifer, the person I was talking to earlier, is 

4 also trying to contact them for us. so. 

5 THE COURT: okay. 

6 MS. MILLSAPS: They were -- they were -- he walked 

7 off a work detail. so they were much likely -- probably 

8 the only thing they did was issue a BOLO, if that. But I 

9 would like, Your Honor, of course to have a statement 

10 from them. I suspect you'll get a statement just like 

11 you did from the police -- from the Quincy Police 

12 Department. But we will attempt to get their person and 

13 have them file something with the court. 

14 THE COURT: okay. so I'm inclined to just order 

15 that they file a written response by 6:00 p.m. today. 

16 Is that okay with the defense? 

17 MS. MCDERMOTT: Yes, Your Honor. 

18 THE COURT~ okay. Is there anyone here from Leon 

19 county sheriff's office? 

20 MR. PIMENTEL: Good morning, Your Honor. 

21 THE COURT: Good morning. 

22 MR. PIMENTEL: James Pimentel, General counsel for 

23 Leon county sheriff's office, appearing on behalf of 

24 sheriff Walt McNeil. 

25 Your Honor, I received the demand about 10:30 
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1 yesterday morning. It appears all that the Leon county 

2 sheriff's office has is inmate files, because we did hold 

3 the body of the Defendant, and inmate medical records. 

4 The Leon county sheriff's office was not the 

5 investigating or arresting agency in this case. 

6 we have an appointment at 11:00 this morning to make 

7 our deposit to the repository. And I will have a copy 

8 available for defense counsel. If they want to come to 

9 the sheriff's office, we'll have it on disc and waiting 

10 for them. 

11 THE COURT: so that will be available at 11:00 a.m. 

12 you say? 

13 MR. PIMENTEL: Well, they're filing at 11:00. 

14 THE COURT: okay. so should we say, like, by 1:00 

15 or something they could come by there? 

16 MR. PIMENTEL: Yes, ma'am. 

17 I didn't -- Your Honor, I didn't tell my folks to 

18 make a copy because I wasn't sure. I will have a copy 

19 waiting for them. I should have it by 1:00 this 

20 afternoon, Your Honor. 

21 THE COURT: Okay, thanks. 

22 MR. PIMENTEL: I'll make copies for everybody, 

23 whoever wants it. 

24 

25 

THE COURT: Is that satisfactory to the defense? 

MS. MCDERMOTT: Yes, Your Honor. 
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1 Thank you so much. 

2 MR. PIMENTEL: I was going to add, the only other 

3 thing we have is the e-mails that I transmitted once we 

4 got the order. Do y'all need those? 

5 MS. MCDERMOTT: No, that's fine. 

6 MR. PIMENTEL: That will make it easier. Thank you, 

7 Your Honor. 

8 THE COURT: okay. so as long as you provide that 

9 information, y'all will be in compliance. 

10 MR. PIMENTEL: And I will file -- I'll file a 

11 written response. I didn't want to file a response 

12 because I wasn't sure until about an hour okay what we 

13 had. Thank you. 

14 THE COURT: Okay. That sounds good. 

15 so, Ms. Brown on the phone, are you able to give us 

16 an update? 

17 MS. BROWN: Yes, Judge. In speaking with them, they 

18 said that the file will arrive today. It is not a 

19 complete trial file. It appears to only be the 

20 post-conviction file. They are attempting to find out 

21 where the truck is and give us an exact right now. 

22 THE COURT: okay. so do you have any objection to 

23 me ordering you by 6:00 today to file a response that 

24 includes what you guys have and what you're going to do 

25 with it; either send it to the repository and/or the 
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1 defense? or if you think there's some privilege or what 

2 have you, you can include that in your response. 

3 MS. BROWN: No, Judge, I can do that. Where do you 

4 want me to file that because I wasn't actually served 

5 with any paperwork. 

6 THE COURT: can I give you our case number? 

7 MS. BROWN: Yes. 

8 THE COURT: okay. so the case number here in Leon 

9 county is 1990-CF-2795. 

10 And if you have any questions -- she can call you, 

11 Ms. Millsaps; right? 

12 MS. MILLSAPS: Yes, Your Honor. May I have her 

13 phone number? 

14 May I have your phone number? 

15 THE COURT: Ms. Brown, can you give us your number, 

16 phone number? 

17 MS. BROWN: Yes. It's area code (239)533-1228. 

18 MS. MILLSAPS: 1228. Thank you, Your Honor. 

19 THE COURT: so Ms. Millsaps that's handling this 

20 liti~ation with the Attorney General's office,_ she might 

21 give you a call. And I suppose the defense lawyers might 

22 give you a call, too. But if you can just file something 

23 by 6:00 p.m., that would be great. 

24 

25 

MS. BROWN: NO problem, Judge. 

THE COURT: Before we let her go, anything else from 
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1 the defense? 

MS. McDERMOTT: No, Your Honor, thank you. 2 

3 THE COURT: okay. so you can be excused, Ms. Brown. 

4 Thank you. 

5 

6 

MS. BROWN: Thank you, Judge. 

THE COURT: Okay. So with the remaining folks, I 

7 think we have a number of objections. Does the state 

8 have a preference with who we talk about first? 

9 

10 

MS. MILLSAPS: Your Honor --

MS. SMITH: Your Honor, Abbi smith on the phone from 

11 the Lee county sheriff's office. we don't have an 

12 objection and we filed a notice of compliance. 

13 THE COURT: Okay, great. I think we talked about 

14 you guys earlier and you probably couldn't hear. sorry 

15 about that. 

16 

17 

18 

19 

20 

21 

22 

THE COURT REPORTER: can I get that name again, 

Judge? 

THE COURT: Say your name again, ma'am? 

MS. SMITH: Abbi sm,th. 

THE COURT: And it's Abbi with an I? 

MS. SMITH: Yes, ma'am. 

MS. McDERMOTT: Your Honor, can you just -- the same 

23 thing. If Ms. smith could electronically send those 

24 records directly to defense counsel, that is going to be 

25 important just in terms of now those are en route to a 
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1 totally different location and place that we would then 

2 have to get them from. And there would be no way at this 

3 point we would have them before Monday. 

4 so if they're electronic already, if she could just 

5 e-mail them to me, I would very much appreciate that. 

6 THE COURT: could you do that, Ms. smith? 

7 MS. SMITH: I'm sorry, Your Honor, I can't hear 

8 anything. 

9 THE COURT: could you -- so you've provided the 

10 records to the repository. could you also e-mail them to 

11 the lawyers? 

12 MS. SMITH: I can attempt to do that. one of them 

13 is a video that our sheriff did on the local news. I may 

14 have to overnight them a CD with it, which is what I did 

15 to the repository. we spoke with Cheryl Spicer there 

16 this morning and she said it should be uploaded within 

17 the next couple of hours. 

18 MS. MCDERMOTT: That said, Your Honor, if we can 

19 just check with Ms. Spicer at some point. And if we can 

20 get it directly from her, we will. If that's a problem, 

21 I can circle back around with Ms. smith. 

22 THE COURT: I think we have Ms. smith's phone number 

23 from one of her filings; right? 

24 MS. McDERMOTT: Yes, ma'am. 

25 THE COURT: Anything else from Ms. smith before I 
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let her go? 

okay. You're free to go, Ms. smith. Thanks. 

MS. SMITH: Thank you, Your Honor. 

THE COURT: Anybody else on the phone that we 

haven't talked to yet? 

23 

MR. ALLEY: Your Honor, this is Grant Alley from the 

city of Fort Myers. I believe we're in compliance and I 

was unable to hear if we may be excused or if you have 

any further request from the court or orders from the 

court regarding these proceedings. 

THE COURT: And you're here for the Fort Myers PD; 

right? 

MR. ALLEY: Yes. 

THE COURT: okay. You can be excused. 

MR. ALLEY: okay. Thank you. 

THE COURT: okay. Thank you. 

Anybody else on the phone that we haven't talked to? 

MS. ROBINSON: Your Honor, this is Janine Robinson, 

also on behalf of Florida Department of Law Enforcement. 

I'm just here in case there are any additional questions, 

you know. And Mr. Hoffman is there representing us. 

THE COURT: okay. Thanks. 

Ms. Millsaps, I think you were going to say who we 

should talk about next. 

MS. MILLSAPS: Mr. Hoffman from FDLE. 
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1 THE COURT: okay, sounds good. And they have filed 

2 a couple documents that I have read and I'm sure the 

3 defense has read. 

4 Mr. Hoffman. 

5 MR. HOFFMAN: Good morning, Your Honor. Ben Hoffman 

6 on behalf of the Florida Department of Law Enforcement. 

7 we were served with two different demands. I will 

8 address the (h) demand first because I think that's the 

9 easier one to dispose·of. 

10 The gist of that one, Your Honor, is back in 1999, 

11 FDLE provided a complete copy of its files to 

12 post-conviction at the time, James Banks. During 

13 conversation with Ms. McDermott, it became apparent to us 

14 that they did not have anything that we provided in '99. 

15 so to remedy that, this morning I hand-delivered a copy 

16 of everything to Ms. McDermott, Mr. Harrison and 

17 Ms. Millsaps. so that should address the (h) demand. 

18 THE COURT: okay. Is the defense satisfied with the 

19 (h) demand? 

20 MS. MCDERMOTT: Yes, Your Honor. 

21 Thank you so much, sir. 

22 THE COURT: okay, great. so go on to the next one. 

23 MR. HOFFMAN: Yes, Your Honor. so as to the (i) 

24 demand, that is the one where FDLE did file an objection. 

25 I'm not sure how much of what they're asking for is 
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1 actually in FDLE's possession. so just out of an 

2 abundance of caution, I did file -- in the response, I 

3 did address each paragraph. For purposes of today's 

4 hearing, I don't see the need to go through each 

5 paragraph. 

6 But the gist of FDLE's position -- and these 

7 arguments will apply to all the paragraphs -- is that 

8 when it comes to lethal injection, the supreme court has 

9 already spoken and said that records that are related to 

10 legal injection are not going to lead to colorable Eighth 

11 Amendment challenges once the supreme court has fully 

12 considered and rejected challenges to the current 

13 protocol, or challenges to lethal injection as currently 

14 administered. 

15 That has already happened, Your Honor. I cited a 

16 number of cases in the written response where the Florida 

17 supreme court has reiterated that it's already upheld 

18 lethal injection as currently administered in Florida, 

19 

20 

21 

22 

23 

24 

25 

and that it is not revfsiting any of those decisions. so 

that applies to all the paragraphs. 

And then specifically, Your Honor, there were some 

paragraphs that focus on records of prior executions. 

so, for instance, paragraph -- Paragraph 4G deals with 

what I assume includes notes from the FDLE agents who 

observe public -- or observe the executions. so things 
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1 like their notes, their logs, all their observations. 

2 That was specifically addressed in Chavez, which I 

3 cited in my response. Those were the exact same things 

4 at issue there. And the supreme court said those will 

5 not lead to colorable claims. 

6 And then as to Paragraphs 4B, which are 

7 correspondence with federal agencies, as well as 4D, 

8 which is also correspondence with Florida state agencies, 

9 those are the same types of records that were at issue in 

10 Muhammad, which I cited in my brief. I think it's 

11 Footnote 18 in Muhammad. same records that were at issue 

12 there and the supreme court not only said that those 

13 wouldn't lead to a colorable Eight Amendment challenge, 

14 they were also overlay broad and unduly burdensome. 

15 That -- I think that concludes my argument, Your 

16 Honor, unless you have any questions of me. 

17 THE COURT: okay. Let me hear what the defense has 

18 to say. what's the Defendant's response? 

19 MS. MCDERMOTT: Yes, Your Honor. I acknowledge 

20 everything that counsel said in terms of the current 

21 protocol as to the lethal chemicals has been upheld. 

22 I did want to point out a couple of things though. 

23 At least in terms of what's going on in the various other 

24 states in 2022 with lethal injection is we're seeing 

25 quite a bit of what we refer to as botched executions or 
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1 executions that don't go off as planned. 

2 THE COURT: You're talking about ones outside of 

3 Florida? 

4 MS. McDERMOTT: Yes, ma'am. 

5 THE COURT: Why is that relevant? 

6 MS. McDERMOTT: I think it's relevant because 

7 regardless of whether or not you're conducting lethal 

8 injection in Alabama or in Florida, you have to insert 

9 IVs, you have to have qualified people and you have to 

10 make sure the chemicals are, obviously, what you believe 

11 will be -- you know, create -- the anesthetic will be 

12 administered properly so that the execution will occur in 

13 a painless manner. 

14 so I don't think it's just unique to has Florida in 

15 the recent past had any issue. we haven't had an 

16 execution in three-and-a-half years. so I only raise 

17 this issue because I do think that the court should 

18 consider, based on what's happening in other states, that 

19 we should, at a minimum, have some information about 

20 training, oversight, anything that's happened in terms of 

21 the practice that's been going on. 

22 And the logs from the previous executions, I will 

23 say they have been disclosed to us. Generally that 

24 happens if there was an execution where there was some 

25 irregularity. And I don't have any evidence that there 
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1 was in those executions. 

2 But I do think the whole point of FDLE being there 

3 is to monitor the executions. And that -- those 

4 that's for the public so that we can ensure that 

5 executions are being done correctly, that the protocol is 

6 being filed [sic]. so that is why I do think that we 

7 should be allowed to have those logs of the past three 

8 executions. 

9 And in addition, I would just specifically point to 

10 Paragraph 4C because I do think that what we're seeing is 

11 there has been quite a bit of problems with placing the 

12 IV line and those types of things. so it's important to 

13 us to make sure that there are qualified people in that 

14 execution chamber and that the protocol is being filed --

15 followed, apologies, correctly. 

16 And then the last thing I would say is whether or 

17 not FDLE has any information about the -- the lethal 

18 chemicals themself, and they might not, but I think it's 

19 critical that we are assured that those chemicals are not 

20 out of date. 

21 And there was litigation just recently in Texas 

22 about out-of-date chemicals being used. And so I do 

23 think that we should have the opportunity and sort of the 

24 openness to know that we're not using expired drugs 

25 because we all know that that can cause problems. 
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And so I would just ask the court to consider those 

three specific kind of areas when you're ruling on not 

only FDLE's objections but also Department of corrections 

and the medical examiner. 

But other than those things that I wanted to 

highlight, I certainly acknowledge that as the current 

law states, this current protocol is constitutional. we 

just think that there should be some areas that we can 

that we can have the opportunity to confirm that, you 

know that this execution will be done in a 

constitutional manner and not create any unnecessary risk 

for Mr. Dillbeck. 

THE COURT: okay. Mr. Hoffman, do you want to 

reply? 

MR. HOFFMAN: very briefly, Your Honor. I quoted 

Muhammad in my written response for the proposition that 

there is a presumption, and I'm quoting, there is a 

presumption that members of the executive branch will 

perform their duties properly. 

I don't believe the defense can overcome that 

presumption with speculation at all, let alone 

speculation from another state. 

THE COURT: okay. Thank you. 

MS. ROBINSON: Your Honor. 

THE COURT: Yes. 
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1 MS. ROBINSON: Janine Robinson on behalf of FDLE. 

2 If I just may add one thing. 

3 I want to point out the records counsel seeks are 

4 historical in nature and actually quite dated. so they 

5 are not reasonably calculated to lead to anything 

6 substantive regarding the execution of Mr. Dillbeck. 

7 Historical records are not going to speak to counsel's 

8 concerns that the upcoming execution, if it occurs, will 

9 be done properly. 

10 so we've got a serious relevancy issue regardless. 

11 THE COURT: okay. Thank you. 

12 okay. so based on everything, I'm going to find 

13 that the requested records do not relate to a colorable 

14 claim of post-conviction relief, and that the defense has 

15 not established good cause why the public records request 

16 was not made prior to when the death warrant was signed. 

17 And also as the FDLE has pointed out, under Muhammad 

18 and Hannon, H-A-N-N-0-N, the DOC is presumed -- and other 

19 state agencies are presumed to perform their duties 

20 properly. And so none of these records that they're 

21 seeking under 3.852(i) need to be turned over. 

22 I would just like to mention under Ch), the Ch) 

23 demand that we talked about earlier, it looks like FDLE 

24 has provided approximately 7,000 pages of documents. or 

25 that might have been DOC. 
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1 MR. HOFFMAN: Your Honor, FDLE's records were not 

2 that voluminous. 

3 THE COURT: okay, sorry. I'm getting those mixed 

4 up. It just really jumped out to me how many --

5 MR. HOFFMAN: I think for FDLE it was approximately 

6 40. 

7 THE COURT: About 40, okay. Thanks for clarifying 

8 that. DOC provided a lot more. 

9 okay. so I'm going to consider the public records 

10 demands to FDLE satisfied and you're free to go, 

11 Mr. Hoffman. 

12 MR. HOFFMAN: Thank you, Your Honor. 

13 THE COURT: okay. Does the state have a preference 

14 of who we talk about next? 

15 MS. MILLSAPS: Might as well hear from DOC. 

16 THE COURT: Okay. okay, great. 

17 

18 

19 

MR. FOWLER: May I approach, Your Honor? 

THE COURT: sure. 

MR. FOWLER: Philip Fowler for the Florida 

20 Department of corrections. 

21 THE COURT: Okay, great. Go ahead. 

22 MR. FOWLER: Thank you, Your Honor. We are in 

23 receipt of two public records demands from Defendant 

24 filed yesterday and the day before. 

25 The first demand was essentially a request for all 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 



881

32 

1 records relating to inmate Dillbeck. our response to 

2 that was filed yesterday evening, along with the lethal 

3 injection response. 

4 FDC filed a notice of filing and upon receipt of the 

5 warrant proceeded to update -- you.know, order and update 

6 the records for delivery to the repository to update the 

7 records to the Defendant from 1999 to the present. 

8 We achieved that goal. Those were delivered last 

9 night. we can address the request for courtesy copies. 

10 I'm hoping those will arrive today during the proceeding, 

11 but we can certainly get courtesy copies to the Defendant 

12 at some point today. 

13 THE COURT: okay, great. 

14 MR. FOWLER: But with respect to that, we have 

15 complied with the update requirement. 

16 The first demand, which we are considering an all 

17 records demand, goes farther though and that's why I 

18 filed an objection to that part of it. They're asking 

19 for e-mails, basically everything relating to this 

20 Defendant. 

21 so to that extent, we are objecting as it is an 

22 overbroad and unduly burdensome demand based on the time 

23 constraints we're all looking at, especially when there 

24 is no -- there is no offered explanation of why such a 

25 long, wide-ranging fishing expedition would be necessary 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 



882

33 

1 under these circumstances. There has been prior 

2 petitions for relief, post-conviction relief and many 

3 opportunities to explore public records relating to 

4 Mr. Dillbeck up until now. 

5 so for the original demand for the Defendant's 

6 records, we do object to the demand to require us to 

7 provide any more information than we have already 

8 provided to the repository as of last evening. 

9 With respect to the demands for lethal injection, 

10 you have already ruled on FDLE's objection. we would 

11 mirror their response to say that both Muhammad, Chavez 

12 and the other supreme court jurisprudence has established 

13 that these records do not lead to a colorable claim. 

14 we do add to the FDLE's response to note for the 

15 court that these records, in many respects, are also 

16 confidential and exempt under chapter 119 and 945.10. As 

17 late as last year, we've had findings by the Legislature 

18 on the importance of maintaining this information as 

19 confidential so that ooc can successfully comply with the 

20 statutory duties in these executions. 

21 Again, the demands made by the Defendant are very 

22 similar to the ones made in prior warrant cases. And, 

23 obviously, the most recent warrant case in Dailey had 

24 similar requests with respect to the e-mails, all records 

25 and the lethal injections. Those were argued and denied. 
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And the supreme court affirmed that denial. 1 

2 

3 

4 

5 

6 

7 

8 

9 

so based on your prior ruling on FDLE, we would ask 

you to make the same ruling for us and find us in 

compliance in that we have delivered all of our updates 

to the repository. 

THE COURT: Okay. So I don't think the defense 

needs to restate their argument that they made related to 

the FDLE records, but anything that y'all wanted to add? 

MS. MCDERMOTT: Just a few quick points that I 

10 wanted to ask, if the court would permit. 

11 so the first thing is is that I wanted to make sure 

12 that what's being disclosed to us today, considering --

13 if we provide proper release from Mr. Dillbeck -- will 

14 include his medical and psychological records and 

15 MR. FOWLER: Yes, those were delivered yesterday. 

16 As we responded in our footnote in our objection, 

17 Your Honor, Ms. Porrello, who is on the line, is 

18 preparing a proposed order, if that is a desire of the 

19 court. There are two ways to handle it -- I guess we 

20 might need to hear from the State and from the defense 

21 with respect to protected health information in these 

22 records. 

23 They are asking for a HIPAA release form to be 

24 signed by their client on behalf of Ms. McDermott and 

25 Mr. Harrison. so that would allow us to produce records, 
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J 
1 PHI inclusive, to them. However, the state probably has 

2 a request for similar leeway in getting copies of the 

3 records as well. 

4 so, in other words, we would need either some sort 

5 of release from Mr. Dillbeck or a HIPAA -- qualified 

6 HIPAA protective order. And we have language in our 

7 draft that would address that. 

8 so I guess we would need to get a ruling from Your 

9 Honor on which way we need to disclose protected health 

10 information. 

11 THE COURT: It's probably, I would think, easier for 

12 me to do an order than get a release from him in the 

.13 short amount of time; right? 

14 MS. MCDERMOTT: And I don't have any objiction that 

15 the State would get a copy of those records. so I think 

16 that that's fine. I just -- obviously, I don't think 

17 that the State should share those outside of the -- you 

18 know, outside of this litigation. But I have no 

19 objection to that. 

20 MR. FOWLER: The protective order language does 

21 include that language. so we will -- if the order is 

22 made to produce PHI to both sides of the parties, we 

23 should be able to have discs. If they're not here this 

24 morning by the end of the hearing, we should have those 

25 available by 1:00. And we can deliver those -- you're 
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1 here in Tallahassee on Lafayette? 

2 MS. MCDERMOTT: Yes, Mr. Fowler. 

3 MR. FOWLER: so we can deliver records both to the 

4 AG's office and to the Public Defender's office. 

5 THE COURT: okay. Anything you needed to add on 

6 that issue, Ms. Millsaps? 

7 MS. MILLSAPS: No. If they raise something like an, 

8 as applied challenge to lethal based on the records, then 

9 what I'll probably do is ask you permission to file my 

10 responses under seal or something. okay? 

11 THE COURT: Just so his health information doesn't 

12 become public record. 

13 MS. MILLSAPS: That's what we need to protect so 

14 that we're not -- we don't want to get into HIPAA 

15 litigation. 

16 THE COURT: Right. 

17 

18 

MS. McDERMOTT: That's fine, Your Honor. 

THE COURT: Okay. So that sounds good. So, yeah, 

19 if y'all could prepare an order that addresses the HIPAA 

20 issues and confidentiality issues of Mr. Dillbeck's 

21 health records, that would be great. 

22 MR. FOWLER: And based on your ruling in open court, 

23 we will make those deliveries by 1:00 p.m. 

24 THE COURT: okay. That sounds good. 

25 Go ahead, Ms. McDermott. 
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1 MS. MCDERMOTT: The second point I just wanted to 

2 address is Mr. Fowler's comment about the request being 

3 overbroad. 

4 And I just want to point out that as defense 

5 counsel, Mr. Harrison and I don't know what DOC has that 

6 pertains to our client. And so that's why those requests 

7 are made in such an open-ended way. 

8 But I did want to alert the court to the Muhammad 

9 case which has been cited by other agencies, 132 so.3d 

10 176, 2013, where in the opinion the court specifically 

11 said that turning over a Defendant's DOC file is critical 

12 in terms of competency issues, at a minimum. And so the 

13 DOC was ordered to turn that over. And the reason --

14 THE COURT: But that was the records we were just 

15 talking about; right? 

16 MS. MCDERMOTT: well, the only thing I'm saying is 

17 if there's anything in these e-mails or anything that 

18 would pertain to Mr. Dillbeck's competency, that would be 

19 the only reason I think that those would also fall under, 

20 you know, disclosure. 

21 However, I don't know how records are kept at DOC. 

22 so potentially e-mails are only for ministerial matters. 

23 Like, I think Mr. Fowler pointed out movement. You know, 

24 Mr. Dillbeck -- the transport order had been entered. 

25 Mr. Dillbeck will be going to Leon county. Those are not 
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1 things that I'm interested in. 

2 However, because I don't know, I have to request it. 

3 And, again, I leave that to the court's discretion. But 

4 I would just ask if there is something in those -- in 

5 those records that could pertain to issues like 

6 competency, then those should be disclosed to us under 

7 Muhammad. 

8 And my final point on lethal, which I won't revisit 

9 any of what I've said, and I just ask that those 

10 arguments equally apply to both DOC and the medical 

11 examiner's office, but I did want to just address one 

12 thing about the timeliness. It doesn't change the 

13 court's ruling, but I did want to point out that this 

14 issue doesn't become ripe until Mr. Dillbeck's warrant is 

15 signed. 

16 And if you had 300 people on death row filing 

17 records requests every time -- I mean, for no reason at 

18 all, that would be untenable, I think, for not only 

19 courts and agencies, the state, defense counsel. so I 

20 think that in terms of that, I would just ask Your Honor 

21 to reconsider that because I don't think that waiting 

22 until your warrant is signed to start filing requests for 

23 information on lethal injection should be considered 

24 untimely when it's really more of a practical, I think, 

25 judicious sort of way to approach that issue. 
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1 THE COURT: okay. I just want to mention a couple 

2 things before I hear from the State on this issue. I 

3 , mean, all 301 people on death row are not at what the 

4 courts call -- they're not at the end of what the courts 

5 call their post-conviction odyssey. 

6 so, I mean, there's not 300 people that you would be 

7 thinking could have a death warrant any day. I don't 

8 know how many there are, but presumably a pretty small 

9 percentage of those 300 people. 

10 And then also you're sort of trying to rephrase away 

11 or ignore the case law which is not -- I mean, I guess 

12 it's a timeliness argument. But all the cases require 

13 the question to be asked whether there is good cause why 

14 the requests weren't made before the death warrant was 

15 signed. so, I mean, I'm required to follow that case 

16 law. 

17 So I guess let me ask you, Mr. Fowler, to address 

18 the Defendant's concern about whether there is any other 

19 competency records outside of the 7,000 documents that 

20 y'all have already provided. 

21 MR. FOWLER: Your Honor, to address that, I would 

22 say that the best evidence to alert defense counsel to 

23 such a claim would be the medical and mental health 

24 records. And we are not objecting to turning those over. 

25 so without a good cause showing of why competency 
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1 issues would be laying in an e-mail or a grievance that 

2 may have been filed -- which they're getting the 

3 grievances as well -- without a good cause showing, we 

4 shouldn't have to go through I believe it was 27,000 

5 e-mails, we ran a search yesterday, that would relate to 

6 Mr. Dillbeck or his DC number. 

7 And, for instance, there may be a universe of 27,000 

8 e-mails we would have to look through and sort through 

9 for relevance. 

10 so the best evidence is the medical and mental 

11 health records for a competency claim and we're providing 

12 those. And certainly if there is some good cause to 

13 revisit such a demand, you know, that's the court's 

14 ability to do so. 

15 With respect to the lethal injection timeliness, I 

16 would just offer that as that case law has been 

17 developing in the Florida supreme court, we have seen 

18 non-warrant lethal injection requests. There is one 

19 pending right now that we have a pending objection to. 

20 so that has developed. Defendants are providing 

21 requesting, properly requesting lethal injection records 

22 through 3.852, outside of the warrant context. 

23 so those are my responses. 

24 THE COURT: okay. So similar to my ruling on FDLE, 

25 I'm going to find that the requested records of 
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1 course, under Muhammad, the DOC has already provided 

2 thousands of records. But regarding any remaining 

3 records, there's no colorable claim for post-conviction 

4 relief and no good cause shown why the request wasn't 

5 made prior to the death warrant being able to sign --

6 being signed. 

7 And that requiring DOC to go through thousands of 

8 e-mails would be a fishing expedition, which is not 

9 permitted under the case law. 

10 okay. Anything else on the DOC request? 

11 MS. McDERMOTT: No, Your Honor, not from the 

12 defense. Thank you. 

13 MR. FOWLER: we'll follow up with a proposed order, 

14 Your Honor. 

15 THE COURT: Yeah. I guess if you could e-mail that 

16 to my assistant and, of course the parties, in word so if 

17 I need to edit it. 

18 MR. FOWLER: Yes, ma'am. 

19 

20 

THE COURT: okay, thanks. 

MR. FOWLER: May we be excused? 

21 THE COURT: Yes, thank you. 

22 okay. so that leaves I think the AG's objection and 

23 had Eighth circuit Medical Examiner. who do y'all want 

24 to talk about next? 

25 MS. MILLSAPS: Your Honor, why don't we do the 
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1 Eighth Medical Examiner, the Eighth District Medical 

2 Examiner. 

3 Normally, Your Honor, they are a bunch of chemists 

4 and doctors. so they ask us -- it's very unusual -- but 

5 they ask us to do the legal work for that reason. so we 

6 represent the medical examiner. 

7 And we called -- and Jason Rodriguez, who filed for 

8 the medical examiner, is going to talk to you and he can 

9 tell you that he has authorization. 

10 THE COURT: okay, sounds good. 

11 Go ahead, Mr. Rodriguez. 

12 MR. RODRIGUEZ: Yes, Your Honor. I'll keep it very 

13 short. 

14 I communicated with the Eighth Judicial circuit's 

15 Medical Examiner yesterday. They received a copy of my 

16 filing and reviewed it before it was filed. They 

17 approved and authorized it and authorized our 

18 representation. So I stand as a representative of the 

19 Eighth Judicial Circuit Medical Examiner at this point 

20 District Medical Examiner. 

21 very briefly, we received a public records demand 

22 seeking copies of documents concerning three prior 

23 successful executions in Florida; Eric Branch, Bobby Joe 

24 Long and Gary Bowles. I don't want to waste the court's 

25 time. The objections are both good cause and none of 
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1 this relates to a colorable claim for the same reasons 

2 that FDLE and DOC have already stated. 

3 so unless the court has questions of me, or there is 

4 something new that defense counsel wishes to raise 

5 specifically pertaining to the Eighth Judicial District 

6 Medical Examiner, I'll rest on that objection. 

7 THE COURT: okay. what's the defense's position? 

8 MS. MCDERMOTT: Your Honor, first I would just say I 

9 would object. I don't think the AG has standing to make 

10 this objection on behalf of the medical examiner. 

11 However, in light of the court's rulings this 

12 morning, I don't think that that -- you know, I just want 

13 to put that on the record, that I don't think they have 

14 standing. And potentially in other cases, that would be 

15 more problematic. 

16 But in this case, I just rest on the comments and 

17 arguments I've made as to the FDLE Ci) request and the 

18 DOC Ci) request and understand that Court's ruling on 

19 those claims. so I don't think I need to state anything 

20 further. 

21 THE COURT: Okay. So on the Eighth Circuit Medical 

22 Examiner's office, I'm going to make the same ruling that 

23 I did on FDLE and Doc's records request. 

24 MR. RODRIGUEZ: Thank you, Your Honor. 

25 THE COURT: okay. Thank you. 
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1 And then let's talk about the Attorney General's 

2 office's records request and objections. 

3 MS. MILLSAPS: Your Honor, they filed an 

4 objection -- a demand on the Attorney General's office 

5 and we filed an objection to it. 

6 And, Your Honor, the only thing I really want to 

7 highlight is, yes, it was very broad because it was, any 

8 written, and I quoted it there. 

9 But, Your Honor, I do want to highlight what the 

10 attorney -- we're not the investigating agency. we're 

11 

12 

13 

14 

not the prosecutors, Your Honor. We're really -- our 

role is, by and large, primary role, ,s as appellate 

counsel. so most of our records are already in the 

public sphere because they're the record on appeal. And 

15 then we may have notes to ourselves about what we're 

16 going to say in our briefs and discussions about that. 

17 But under Brady -- Braddy, and I cited that from the 

18 Florida supreme court. 

19 THE COURT: And that's with two Ds; right? 

20 MS. MILLSAPS: Yes, it is. B-R-A-D-D-Y. And the 

21 cite is 219 so.3d 803 at Page 820. It's the Florida 

22 supreme court from 2017. And basically what they said 

23 was most of the stuff that the attorney -- we're entitled 

24 to an exemption under public records because the only 

25 thing we really produce notes about, our briefs and 
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1 things like that, are going to be work product, attorney 

2 work product. 

3 so now we did file under the old, old public records 

4 in 1999, and I gave you the history of that. so there 

5 has been prior record demands. And we were -- the prior 

6 judge found that -- he did an in-camera review or 

7 inspection of our 68 pages and found it protected by work 

8 product and did not contain Brady material. so that's --

9 THE COURT: That was Steinmeyer? 

10 MS. MILLSAPS: Yes, that was Judge Steinmeyer, Your 

11 Honor. 

12 Let me give you -- I attached his order, but his 

13 order was entered September 27th, 1999. And so really, 

14 I'm going to assert work product privilege. 

15 THE COURT: what's the Defendant's position? 

16 MS. McDERMOTT: Your Honor, the rule itself requires 

17 the AG's office to produce records upon the conviction, 

18 death sentence being affirmed by the Florida supreme 

19 court. so clearly the court, in promulgating the rule, 

20 believed that the AG 1 s office their records could be 

21 relevant to post-conviction proceedings. so I do think 

22 that that undercuts the Attorney General's argument here. 

23 And I would ask that they be disclosed. 

24 The other thing I would say --

25 THE COURT: Is that under another section of the 
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1 rule? 

2 MS. McDERMOTT: I think it's just they have to 

3 notify the agencies. And I thought that they also had to 

4 disclose their records originally to the repository. 

5 MS. MILLSAPS: Your Honor, when the mandate is 

6 issued from the Florida supreme court, we notify the 

7 prosecutor, and DOC and counsel. we do not routinely 

8 collect records and send them to the repository at that 

9 point. 

10 THE COURT: okay. 

11 MS. MILLSAPS: so, no, it's not normal for us just 

12 because the mandate is issued that we do -- that we do a 

13 public records to the repository. 

14 Because really what we have at that point, Your 

15 Honor, is the direct appeal record, which you can 

16 literally get from anybody. And then, Your Honor, we do 

17 work product. And then normally -- now every now and 

18 then, like today, we may have our brief behind a wall for 

19 some unique reason. But most of the time you can just 

20 click on the Florida supreme court and get my brief. so 

21 both the beginning, what comes into our office, and what 

22 goes out is in the public domain. 

23 We don't -- most of this stuff is stuff that an 

24 agency has because it's generated itself. And we don't 

25 really have that. The only thing we generate is a brief 
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1 which we promptly file with the court. 

2 THE COURT: okay. And I guess, MS. McDermott, you 

3 were referring to 3.852(d)? 

4 MS. MCDERMOTT: If I misspoke, Your Honor, I 

5 apologize. I do think that the reason I may be 

6 misunderstanding then is that in the past I know I have 

7 received records from the Attorney General once the 

8 mandate is issued, but if that isn't in the rule, then I 

9 rescind that argument. 

10 THE COURT: Well, in (d)(l), the last sentence of 

11 that, it talks about the AG making a good faith effort to 

12 assist in the timely production of records --

13 

14 

MS. MCDERMOTT: Right. 

THE COURT: and written notices and whatnot. And 

15 that's pretty much what they've done in this litigation 

16 also by forwarding by e-mail everybody pretty much 

17 everything that's filed, I think. 

18 MS. McDERMOTT: That's true, Your Honor. And I just 

19 know that in the past, I have received records from the 

20 Attorney General. Maybe that was under a request that 

21 was made and it wasn't just automatic. 

22 But the only other thing I wanted to note that the 

23 Attorney General pointed out in their response was they 

24 had indicated that sometimes they receive records from 
I 

25 other agencies. And I guess that is a concern because if 
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1 agencies send their records to them, then just because 

2 that other agency has sent records to the repository or 

3 disclosed those records, we are entitled to them from the 

4 AG as well to make sure that nothing was missed or 

5 something wasn't shielded from us because it was given to 

6 the AG, knowing that they could make this argument that 

7 they don't have to turn anything over. 1 

8 And I believe that did happen at least once in 

9 between Polk county and the Tampa AG's office many, many 

10 years ago. 

11 so I just think that that's important to note in 

12 terms of if they had anything from other agencies, we 

13 would certainly want to have access to that. 

14 Otherwise, I do agree that Ms. Millsaps generally 

15 doesn't have anything very useful to us in terms of the 

16 actual prosecution of a case. And so, based on that, I'm 

17 just going to let Your Honor decide. But I do think that 

18 those were the points I wanted to make this morning. 

19 Thank you. 

20 THE COURT: Okay. So do you want to, Ms. Millsaps, 

21 address the records from other agencies issue? 

22 MS. MILLSAPS: Well, Your Honor, usually, typically 

23 they are copies. And really most -- those go to the 

24 repository. And they don't -- I don't -- I don't 

25 typically have the same kind of FDLE reports that 
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1 Mr. Evans gets. 

2 Now, you know, it might come up in post-conviction 

3 litigation and I might get some stuff that way. But I'm 

4 not we're not the prosecuting authority so I don't 

5 get I don't get the investigative reports. The police 

6 don't give me, the sheriff's don't give me stuff, 

7 routinely, Your Honor. 

8 I mean, I can certainly do a -- I didn't see 

9 anything. Mr. Banks, who was the attorney around 1999, 

10 is a lot more likely to have thinQS that I don't -- that 

11 I wouldn't have. And I don't know that he has anything 

12 currently. 

13 Your Honor, I don't typically have police reports, 

14 FDLE reports, like a prosecutor does. 

15 THE COURT: okay. so based on everything, I'm going 

16 to sustain the Attorney General's objection to the public 

17 records request and find that their information is work 

18 product and there's no evidence that they have, I guess, 

19 what I would call primary source information from other 

20 agencies. 

21 The defense mentioned some trouble a long time ago 

22 in Polk county. But there's no evidence that there has 

23 been any similar cases up here. 

24 so I think we've talked about all the public records 

25 demands; right? 
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1 MS. MCDERMOTT: Yes, Your Honor. 

2 THE COURT: okay. I guess -- I know DOC is doing 

3 the one order. Do you want to work on a general order, 

4 Ms. Millsaps? 

5 MS. MILLSAPS: About all Your Honor's rulings? 

6 THE COURT: Yes. 

7 MS. MCDERMOTT: That's fine, Your Honor. AS long as 

8 we can take a look at it before it's filed, I would 

9 appreciate it. But that's fine. 

10 MS. MILLSAPS: Yes. 

11 THE COURT: so if y'all can just e-mail that to me 

12 sometime soon in word. 

13 MS. MILLSAPS: In word to your JA; right? 

14 THE COURT: correct. 

15 And maybe I should have addressed this at the 

16 beginning of the hearing, we sort of just jumped right 

17 into it. But the issue of Ms. McDermott's 

18 representation, I saw the order from the federal court. 

19 And then she also filed a notice of appearance, and 

20 Mr. Harrison filed a document, too, indicating that he 

21 was wanting Ms. McDermott to assist him. 

22 Does the AG want to be heard on that issue? 

23 MS. MILLSAPS: Your Honor, in general, we did object 

24 1n federal court. But once the federal court -- we're 

25 not going to object here this morning, just for 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 



900

51 

1 THE COURT: okay. 

2 MS. MILLSAPS: but we would like to make it clear 

3 that we do consider Mr. Harrison lead counsel. 

4 The problem with the capital Habeas unit is they 

5 cannot enter an unlimited notice of appearance. That may 

6 not matter so much in this case, but they have to get 

7 authorization for every step that they take in 

8 litigation. And limited appearances are prohibited by 

9 our rule, Rule 3.851(4) and I forget what it is, (4)(c) 

10 or (4)(b). 

11 But -- so they have to get authorization. so that's 

12 why we object to them normally appearing as State 

13 post-conviction counsel because they cannot be in 

14 compliance with the rules. 

15 But if Mr. Harrison is going to be lead counsel, he 

16 certainly -- he's been in this case for years and will 

17 stay, minus an order from the court allowing him to 

18 withdraw. so we have no objection on that, Your Honor. 

19 THE COURT: okay. Yeah, when I first saw the order 

20 from Judge walker, I was a little bit concerned because 

21 in a way it seems to say any sole practitioner can't 

22 handle one of these cases, which I don't think is true at 

23 all. 

24 And I know Mr. Harrison has been on not only this 

25 case for quite a while, but has done this type of work, 
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1 death penalty work, for a long time also. 

2 But the way it kind of worked out where 

3 Ms. McDermott is going to be assisting Mr. Harrison, he's 

4 going to remain first chair, lead counsel in the case, 

5 that causes me less concern than when I first read Judge 

6 walker's order and I thought it might cause unnecessary 

7 delay in the case. But it sounds like it probably won't. 

8 MS. MILLSAPS: Yes, that's what we're hoping, Your 

9 Honor. obviously by being lead counsel, we think 

10 Mr. Harrison is in charge. 

11 THE COURT: Anything you wanted to add on that, 

12 Mr. Harrison? 

13 MR. HARRISON: I've learned over these many years, 

14 Your Honor, to keep my mouth shut when that's at all 

15 possible. 

16 (Laughter.) 

17 MR. HARRISON: I will tell you that Ms. McDermott 

18 and I understand the rules. she's been very courteous to 

19 me, deferential to me. And I do need her in these 

20 proceedings based upon mostly Judge walker's order, and I 

21 won't comment on that. But everything is good here. we 

22 have a very good, respectful, professional relationship 

23 with our opposition and I think things will go smoothly. 

24 THE COURT: okay. Sounds good. 

25 oh, yeah, and then there was a question .about 
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whether Mr. Dillbeck might want to waive his appearance 

if we have a hearing on Friday, and that maybe we could 

set up a zoom hearing to do that. Anything you guys want 

to tell me about that? 

MS. MILLSAPS: Yes. 

MR. HARRISON: He wants to appear. 

MS. MILLSAPS: oh, he does? 

THE COURT: He does want to appear? 

MS. MILLSAPS: Your Honor, as I understand it, he 

has ~hanged his mind. 

THE COURT: okay. 

MS. MILLSAPS: If if he changes his mind again, 

Your Honor, we'll need to have -- right after you rule on 

whether or not there is an evidentiary hearing, we would 

need to have it by zoom. 

Remember, we can't -- the DOC needs enough time to 

transport him and know about that. 

THE COURT: Right, and I've already done the 

transport order. so I'm going to assume that he's coming 

in person. 

MR. HARRISON: Yes, that's correct, Your Honor. 

THE COURT: It sounds like he is, unless something 

weird if something changes, you guys let me know, but 

we'll expect the transport order to be complied with and 

him to be here in person. 
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1 so our next hearing is on Wednesday. Is it at 1:30? 

2 MR. EVANS: I believe so. I believe it's 1:30. 

3 THE COURT: And then, of course, I'll be looking for 

4 y'all's motion Monday morning and the State's answer on 

5 Tuesday, I believe it is. 

6 MS. MILLSAPS: Yes, Your Honor. 

7 THE COURT: okay. Anything else we need to talk 

8 about today? 

9 MR. HARRISON: No, ma'am. Thank you very much, Your 

10 Honor. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: okay. Thanks, you g~ys. 

(Proceedings concluded at 10:13 a.m.) 
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Filing# 165848765 E.:Filed 01/31/2023 04:04:54 PM 

IN THE CIRCUIT COURT, SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, Case No.: 1990-CF-2795 

Plaintiff, 

v. 

DONALD DAVID DILLBECK, 

Defendant. ___________ ____,;/ 

ACTIVE WARRANT CAPITAL CASE 
EXECUTION SCHEDULED FOR 
FEBRUARY 23, 2023,@ 6:00 p.m. 

STATE'S RESPONSE TO DILLBECK'S FOURTHSUCCESSIVE 3.851 MOTION 

' ·' 

The State of Florida responds to Dillbeck's fourth successive 3.851 motion and 

urges this Court to summarily deny reli~f in this active warrant case. Dillbeck filed a fourth 

successive postconviction motion in this Court raising four claims: (1) a claim of newly 

discovered evidence of a diagnosis of Neurodevelopmental Disorder associated with 

Prenatal Alcohol Exposure· (ND-PAE), and that this new diagnosis is· the functional 

equivalent of intellectual disability which, under the reasoning of Atkins v. ·Virginia, 536 

U.S. 304 (2002), prohibits his execution; (2) a claim of newly discovered evidence of 

Dillbeck's mental condition in 1979, during the murder ofDeputy Hall and Dillbeck's 1979 

negotiated plea to first-degree murder, which was used in the capital case to establish the 

prior violent felony aggravator; (3) a claim that his due process rights regarding clemency 

proceedings were violated when he was denied the opportunity to supplement his 

presentation during the clemency update; and ( 4) a claim that his three decades spent on 

death row violates the Eighth Amendment prohibition on cruel and unusual punishment. 

These four claims should be summarily denied without an evidentiary hearing. 
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PROCEDURAL HISTORY 

The State rests on the facts and procedural history filed with this Court on January 

25, 2023 ("Filing# 165421133"), subject to any supplementations in the argument section. 

SUMMARY DENIAL STANDARD 

A postconviction court may summarily deny a postconviction claim that is 

conclusively rebutted by the existing record. Fla. R. Crim. P. 3.85 l(f)(5)(B). It is also 

proper for a postconviction court to summarily deny postconviction claims that are 

untimely, not retroactive, procedurally barred, not cognizable, or meritless as a matter of 

law under controlling precedent. Mungin v. State, 320 So. 3d 624,626 (Fla. 2020); Rodgers 

v. State, 288 So. 3d 1038, 1039 (Fla. 2019) (affirming a summary denial of a successive 

postconviction claim as untimely), cert. denied, Rodgers v. Florida, 141 S.Ct. · 398 

(2020); Bogle v. State, 288 So. 3d 1065, 1069 (Fla. 2019) (affirming the summary denial 

of a successive postconviction claim on non-retroactivity grounds), cert. denied, Bogle v. 

Florida, 141 S.Ct. 389 (2020); Morris v. State, 317 So. 3d 1054, 1071 (Fla. 2021) (stating 

a court may summarily deny a postconviction claim that is procedurally barred 

citing Matthews v. State, 288 So. 3d 1050, 1060 (Fla. 2019)); Mann v. State, 112 So. 3d 

1158, 1162 (Fla. 2013) (noting that because the claims were purely legal claims that have 

been previously rejected by this Court, the circuit court properly summarily denied relief). 

Successive motions for postconviction relief based on newly discovered evidence 

must allege the facts upon which the claim was based "were unknown to the movant or the 

movant's attorney and could not have been ascertained by the exercise of due diligence," 

and that there is good cause for failing to raise the claim in a prior motion. Fla. R. Crim. P. 
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3.851 ( d)(2)(A), ( e )(2). If this Court finds the evidence undergirding a newly discovered 

evidence claim was previously discoverable, or there is no good cause for failing to assert 

the claim earlier, it must dismiss the claim under Florida law. Id. Dillbeck has the burden 

of showing his claims are timely. Mungin, 320 So. 3d at 626 ("It is incumbent upon the 

defendant to establish the timeliness of a successive postconviction claim."). 

ARGUMENT 

This Court should summarily deny Dillbeck's fourth successive motion. 

Claim 1: Newly discovered evidence of a diagnosis of ND-PAE and Atkins 

Dillbeck asserts newly discovered evidence of a diagnosis ofNeurodevelopmental 

Disorder associated with Prenatal Alcohol Exposure (ND-PAE), and that this new 

diagnosis is the functional equivalent of intellectual disability which, under the reasoning 

of Atkins v. Virginia, 536 U.S. 304 (2002), prohibits his execution. ( 4th Succ. M. at 3 ). The 

successive postconviction claim is procedurally barred by the law-of-the-case doctrine, 

untimely, and meritless as an Atkins' claim. 

Procedurally barred 

The successive postconviction claim is procedurally barred by the law-of-the-case 

doctrine. The law-of-the-case doctrine bars reconsideration of those legal issues that were 

actually considered and decided in a former appeal. Fla. Dep 't of Transp. v. Juliano, 801 

So.2d 101, 107 (Fla. 2001). And the law-of-the-case doctrine, which is designed to prevent 

relitigation of the same issues, applies to postconviction proceedings. McManus v. State, 

177 So. 3d 1046, 1047 (Fla. 1st DCA 2015) (citing State v. McBride, 848 So.2d 287, 290-

91 (Fla. 2003)); Zeigler v. State, 116 So. 3d 255, 258 (Fla. 2013). The law-of-the-case 
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doctrine also applies regardless of whether a party employs different arguments when 

reraising the same claim. Sireci v. State, 773 So.2d 34, 40-41 (Fla. 2000) (finding claims 

procedurally barred and observing that even if a defendant uses a different argument to 

relitigate the same issue, the claim remains procedurally barred); Mills v. State, 684 So.2d 

801, 805 (Fla. 1996) ( concluding a claim was barred where it was merely a variation of 

another prior postconviction claim). 

Both this Court and the Florida Supreme Court have already rejected this exact 

claim. This Court denied the third successive postconviction motion raising the same claim 

of newly .discovered evidence of a new diagnosis of ND-PAE filed in May of 2019 as 

untimely and the Florida Supreme Court affirmed this Court's summary denial. Dillbeck 

v. State, 304 So. 3d 286 (Fla. 2020) (SC20-178), cert. denied, Dillbeck v. Florida, 141 

S.Ct. 2733 (2021) (No. 20-7665). 

The addition of an argument based on Atkins does not change this analysis in any 

manner. Sireci, 773 So.2d at 40-41; Mills, 684 So.2d at 805. Since this claim was rejected 

as untimely, Dill beck cannot rely on any evidence supporting his ND-PAE diagnosis in 

this case. The claim remains procedurally barred. 

Untimely 

The renewed claim of newly discovered evidence of ND-PAE is untimely for the 

same reason given by the Florida Supreme Court in its prior opinion in Dillbeck v. State, 

304 So. 3d 286 (Fla. 2020). The Florida Supreme Court concluded that the prior claim 

was untimely because "Dillbeck and his counsel knew that Dillbeck had brain damage 

related to fetal alcohol exposure even before he was sentenced in 1991" and therefore 
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any claim based on new diagnosis of ND-PAE must have been raised shortly after the 

diagnosis ofND-PAE was first recognized in 2013. Dillbeck, 304 So. 3d at 287-88. That 

same logic applies with equal force to the renewed claim. 

Dillbeck now argues that there was "no medical or scientific basis for raising the 

condition at all" before 2018 or 2019 when ND-PAE became "widely accepted.,, (4th 

Succ. M. at 10). Aside from being an attempt to relitigate the untimeliness of his third 

successive motion, this argument is meritless. See Long v. State, 271 So. 3d 938, 942 

(Fla. 2019) (rejecting claim of diligence where inmate relied on "research and studies 

much older than one year" before motion was filed). Indeed, Dillbeck's expert 

acknowledged in her 2019 report that "the diagnosis ofND-P AE was first made possible" 

after the DSM-5 was published in 2013. In other words, the renewed newly discovered 

evidence of ND-PAE raised in the fourth successive motion filed in 2023 is even more 

untimely than the same claim raised in the third successive motion filed in 2019. 

The part of the claim based on Atkins v. Virginia, 536 U.S. 304 (2002), is untimely 

as well. Atkins was decided in 2002. But Dill beck's Atkins claim is being raised for the first 

time twenty years later, in 2023, after a warrant was signed. Bowles v. State, 276 So. 3d 

791, 793-94 (Fla. 2019) ( affinning a summary denial of an intellectual disability claim 

as untimely because it was raised for the first time after a warrant was signed, citing 

Harveyv. State, 260 So. 3d 906,907 (Fla. 2018), Blanco v. State, 249 So. 3d 536,537 (Fla. 

2018), and Rodriguez v. State, 250 So. 3d 616 (Fla. 2016)), cert. denied, Bowles v. 

Florida, 140 S.Ct. 2589 (2019) (No. 19-5617); Carroll v. State, 114 So. 3d 883, 886 

(Fla. 2013) (concluding an argument that Atkins should be expanded to include other 
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mental illness to be untimely). This entire claim is untimely. 

Merits 

A diagnosis of ND-PAE is not the functional equivalent of intellectual 

disability, and therefore, Atkins v. Virginia, 536 U.S. 304 (2002), does not apply. 

Opposing counsel seems to be seeking to expand Atkins to include other types of 

mental diagnoses, such as ND-PAE. But the state constitutional conformity clause 

precludes such a course. Fla. Const. art. 1, § 17. This Court must follow Atkins, not play 

a variation of it. Lawrence v. State, 308 So. 3d 544 548 (Fla. 2020) (discussing the 

Florida's confonnity clause regarding the Eighth Amendment). When the United States 

Supreme Court establishes a categorical rule, expanding the category, violates that rule. 

Kearse v. Secy, Fla. Dep 't of Corr., 2022 WL 3661526, at *26 (11th Cir. Aug. 25, 2022) 

(citingBarwickv. Secy, Fla. Dep'tofCorr., 794 F.3d 1239, 1257-59 (11th Cir. 2015)). 

This Court may not expand Atkins beyond intellectual disability. Furthermore, the Florida 

Supreme Court has repeatedly rejected attempts to expand Atkins over the years. 1 

Capital defendants often attempt to obtain relief by mixing two different cases 

1 Gordon v. State, 350 So. 3d 25, 37 (Fla. 2022) (rejecting an argument that Atkins should be expanded to 
include schizoaffective disorder and PTSD from severe childhood abuse citing McCoy v. State, 132 So. 3d 
756, 775 (Fla. 2013)); Newberry v. State, 288 So. 3d 1040, 1050 (F:Ia. 2019) (rejecting an argument that 
Atkins should be expanded to include other intellectual impairments);, Muhammad v. State, 132 So. 3d 176, 
207 & n.21 (Fla.2013) (rejecting an argument that Atkins should be expanded to include schizophrenia and 
paranoia); Carroll v. State, 114 So. 3d 883, 886-87 (Fla. 2013) (rejecting an argument that Atkins should 
be expanded to include severe brain damage and mental limitations); Simmons v. State, l 05 So. 3d 4 75, 
510-11 (Fla. 2012) (rejecting an argument that Atkins should be expanded to include mental illness and 
neuropsychological deficits); Johnston v. State, 27 So. 3d 11, 26-27 (Fla.2010) (rejecting an argument that 
Atkins should be expanded to include traumatic brain injury); Connor v. State, 979 So.2d 852, 867 (Fla. 
2007) (rejecting an argument that Atkins should be expanded to include paranoid schizophrenia, organic 
brain damage, and frontal lobe damage); Lawrence v. State, 969 So.2d 294, 300 n.9 (Fla. 2007) (rejectiilg 
an argument that Atkins should be expanded to include mental illness). 
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with different legal standards, but such amalgamated claims are basically an open 

admission that the defendant cannot meet the legal standard for either. See e.g., Kearse v. 

State, 969 So.2d 976, 991-92 (Fla. 2007) (raising a hybrid claim based on an amalgamation 

of Atkins and Roper v. Simmons, 543 U.S. 551 (2005)); Kearse v. Secy, Fla. Dep 't of 

Corr., 2022 WL 3661526, at *16-*17, *19, *25-*28 (11th Cir. Aug. 25, 2022) (denying 

habeas relief on the Atkins/Roper claim) . 

. As a straight Atkins claim, the claim of intellectual disability is meritless. One of 

the defense mental health experts testified at the penalty phase that Dillbeck's IQ was 

normal. Dr. Berland, a board certified forensic pathologist, testified for the defense. (T. 

XV 2336). Dr. Berland administered the WAIS IQ test to Dillbeck. (T. XV2345). 

Dillbeck's IQ was 98 to 100, which is average. (T. XV 2406). The existing record 

conclusively rebuts any Atkins claim. 

A capital defendant with normal intelligence, such as Dill beck, may not rely on Atkins 

in any manner, including raising a twist on an Aktins claim. The Atkins claim is meritless as 

a matter of law and is rebutted by the penalty phase testimony. This claim should be 

summarily denied as procedurally barred by the law-of-the-case doctrine, untimely, 

conclusively rebutted by the record, and meritless. 

Claim 2: Newly Discovered Evidence about 1979 First-Degree Murder Conviction 

Dillbeck's second claim alleges newly discovered evidence about his 1979 guilty 

plea for the first-degree murder of Deputy Hall in Lee County Case No. 1979-CF-335. 
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While his arguments are often unclear, it appears Claim 2 breaks into two subclaims: (A) 

a subclaim of newly discovered evidence that the 1979 conviction used to aggravate his 

capital case is "invalid" and therefore his capital sentence violates Johnson v. Mississippi, 

486 U.S. 578 (1988) and (B) a subclaim that newly discovered evidence that was not 

presented at his penalty phase mitigates/rebuts the 1979 first-degree murder conviction. 

Neither warrant an evidentiary hearing. 

Subclaim A: Johnson v. Mississippi, 486 U.S. 578 (1988) 

The Eighth Amendment requires "reexamination of' a "death sentence based" in 

part on a vacated conviction. Johnson v. Mississippi, 486 U.S. 578,584 (1988). The law is 

clear that a valid Johnson claim requires showing the conviction was actually vacated, not 

merely that the conviction is being challenged or subject to attack. See Wickham v. State, 

124 So. 3d 841, 864 (Fla. 2013) (rejecting Johnson claim because the conviction was not 

"vacated or set aside"); Phillips v. State, 894 So.2d 28, 36 (Fla. 2004) (same). 

A "Johnson claim is not cognizable as long as the conviction underlying the aggravating 

factor is still a valid conviction." Johnson v. State, 104 So. 3d 1010, 1025 (Fla. 2012) (citing 

Lukehart v. State, 70 So. 3d 503, 513 (Fla. 2011).) Dillbeck's 1979 first-degree murder 

conviction is intact. See Lee County Case No. 1979-CF-335. Since Dillbeck cannot 

truthfully allege the 1979 conviction used to aggravate his capital case was vacated, his 

claim is legally insufficient and should be summarily rejected by this Court. 

Even if Dill beck ultimately succeeded in vacating his 1979 conviction, his Johnson 

claim would fail under both harmless error and permissible court-reweighing. Not counting 

the prior violent felony, Dillbeck's capital sentence was supported by four other 
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aggravators: ( 1) under sentence of imprisonment; (2) murder committed during a 

robbery/burglary; (3) murder committed to avoid arrest/effect escape; and (4) murder was 

especially heinous, atrocious, or cruel. Dillbeck v. State, 643 So. 2d 1027, 10i8 n.1 (Fla. 

1994 ). Any error in using a later-vacated prior violent felony conviction is harinless under 

these facts because (beyond reasonable doubt) he would have received a death sentence 

even without the 1979 conviction. 

But the real remedy for a Johnson error is for the court to reweigh the aggravation 

and mitigation without the prior violent felony aggravator. McKinney v. Arizona, 140 S.Ct. 

702 (2020) (reaffirming court reweighing and expanding the concept to mitigation as well 

as to the more traditional striking of an aggravator); Johnson, 486 U.S. at 591 (White, J., 

concurring with Rehnquist, CJ.) ("It is left to the Mississippi Supreme Court to decide 

whether" to "reweigh the two untainted aggravating circumstances against the mitigating 

circumstances" and determine the appropriate sentence). Death is the appropriate sentence 

for Dillbeck's crimes after a reweighing analysis for similar reasons to the harmless error 

analysis above and the probability of a life sentence analysis below. See infra, Subclaim B, 

Point Two. 

To the extent Dillbeck is arguing this Court should take evidence and vacate his 

1979 Lee County conviction itself, this Court has no jurisdiction to do so. See, e.g., James 

v. Jones, 244 So. 3d 352,353 (Fla. 1st DCA 2018) (holding a circuit judge in the Fourteenth 

Judicial Circuit had no jurisdiction to review the legality of a judgment imposed by the 

Twentieth Judicial Circuit despite the petitioner's allegation that the original judge had no 

jurisdiction to impose the penalty it did). A circuit judge in Florida's Second Judicial 
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Circuit has no jurisdiction under Rule 3.851 to vacate a conviction entered by a circuit 

judge in Florida's Twentieth Judicial Circuit. And even if this Court had such power, the 

harmless error and reweighing analysis in the prior section mean summary denial is still 

appropriate. 

More to the point, any attempt by Dillbeck to vacate a forty-four-year-old guilty 

plea is woefully untimely. Dill beck has had over forty years to try his hand at using 1979 

facts to vacate his 1979 first-degree murder conviction. He cannot validly try to do so in 

this Court on the eve of his execution. See James, 244 So. 3d at 353-54 ( explaining the trial 

court was correct to dismiss a habeas petition filed in the wrong court rather than transfer 

the petition because the petition was both untimely and successive under Baker v. State, 

878 So.2d 1236, 1245-46 (Fla. 2004); Fla. R. Crim. P. 3.850(m) (habeas not available if 

the petitioner "has failed to apply for relief, by motion, to the court that sentenced the 

applicant or that the court has denied the applicant relief, unless it also appears that the 

remedy by motion is inadequate or ineffective to test the legality of the applicant's 

detention"). In James, the petition was filed only "twenty-six years after his judgment and 

sentence became final." 244 So. 3d at 354. Dillbeck is not far off doubling that number, 

and as discussed in the next section, none of the evidence he relies on to make these 

arguments is truly new. See infra, Subclaim B, Point One. That conclusively defeats any 

belated, jurisdictionally improper attempt to vacate his 1979 conviction in this Court and 

warrants summary denial. See Fla. R. Crim. P. 3.85l(d)(l), (2)(A), (e)(2) (precluding 

consideration of successive claims that could have been brought in earlier motions absent 
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good cause, and claims where the underlying evidence is more than one year old before the 

claim was filed). 

But it is also worth pointing out that the Dillbeck's Plea Colloquy (which was 

introduced during the 1991 penalty phase as "State's Exhibit #54") refutes any notion that 

Dillbeck was incompetent to plead guilty. (T. XIV 2190.) In 1979, Dillbeck was 

represented by the elected Public Defender for Lee County (Douglas M. Midgley), a Chief 

Assistant Public Defender (Robert Jacobs), and an Assistant Public Defender (Eugenie 

Gollop). (See Plea Hearing at 13.) The State and defense negotiated a guilty plea, Public 

Defender Midgley was personally present for the lengthy plea colloquy (along with 

Dillbeck's parents), and Public Defender Midgley expressly withdrew his motion for a 

competency evaluation and to expand the insanity defense. (Plea Hearing at 10-11, 34-35.) 

The plea colloquy with Dillbeck was exhaustive, and the trial court back in 1979 found 

Dillbeck was "intelligent," understood the "nature of the charges filed against," him, and 

the "consequences of pleading guilty to those charges." (Plea Hearing at 38.) It further 

found that Dillbeck's "decision to plead guilty" was "freely, voluntarily, and intelligently 

made, and that" he "had the advice and counsel of a competent lawyer." (Plea Hearing at 

10-38.). 

To recap, in 1979, while representing Dillbeck, the Elected Public Defender for Lee 

County withdrew his suggestion of incompetence and insanity and allowed Dillbeck to 

enter a negotiated guilty plea to first-degree murder. While a defense attorney's "expressed 

doubt" about a defendant's competence is a factor in determining whether to appoint 

competency experts, the express, intentional, withdrawal of a request for a competency 
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determination by experienced and capable counsel points toward Dill beck being competent 

to plead guilty in 1979. Cf Drape v. Missouri, 420 U.S. 162, 178 (1975). Any lingering 

doubt is negated by the fact that the 1979 trial judge went through a lengthy colloquy with 

Dillbeck and clearly did not find any competency issue that would prohibit acceptance of 

his plea. This is particularly true since the Supreme Court's chief competency cases 

(Dusky,2 Pate3, and Drape) were well established by 1979, and the Supreme Court had also 

long held an incompetent defendant could not plead guilty. Johnson v. Zerbst, 304 U.S. 

458,468 (1938) (holding a defendant may not plead guilty unless he does so "competently 

and intelligently"); Brady v. United States, 397 U.S. 742, 758 (1970) (noting the Supreme 

Court's expectation that "courts will satisfy themselves that pleas of guilty are voluntarily 

and intelligently made by competent defendants with adequate advice of counsel"). 

To the extent Dillbeck is arguing he could not form the requisite intent to commit 

first-degree murder in 1979, his arguments are untimely, waived by his plea, and refuted 

by the plea colloquy. The trial judge in 1979 took great pains to ensure Dillbeck had the 

requisite intent to commit first-degree murder before letting him plead guilty. 

The COURT: One more time, Mr. Dillbeck. At the time you pulled the 
trigger, after having pointed the gun at Mr. Hall, did you know what you 
were about to do and that the probable result from pulling that trigger 
would be to kill Mr. Hall? 

THE DEFENDANT: Yes, sir. 

2 Dusky v. United States, 362 U.S. 402 (1960). 

3 Pate v. Robinson, 383 U.S. 375 (1966). 
12 
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(Plea Hearing at 38.) (See also Plea Hearing at 27-30, 36.) The Court also made Dillbeck 

recount the murder in his own words and mostly unprompted. (Plea Hearing at 23-31, 36, 

38.) His 1979 intent was also extensively litigated at his 1991 penalty phase. Based both 

on competency and intent, there is no basis to vacate Dillbeck's 1979 plea. 

· This subclaim should be summarily denied because Dillbeck's 1979 first-degree 

murder conviction is still intact, this Court has no jurisdiction to vacate it, any attempt to 

vacate it is over four decades untimely, and there is no basis to vacate it anyway. 

Subclaim B: Newly Discovered Evidence to Mitigate/Rebut the 1979 Aggravator 

A valid newly discovered evidence claim requires Dillbeck to establish two 

elements: ·( 1) admissible evidence unknown during trial and that could not have been 

discovered through due diligence; and (2) that the newly discovered evidence would 

probably produce a life sentence when considered with all evidence that would be 

admissible in a new penalty phase. Dailey v. State, 329 So. 3d 1280, 1288 (Fla. 2021); 

Dillbeck v. State, 304 So. 3d 286, 287 (Fla. 2020); Calhoun v. State, 312 So. 3d 826, 836 

(Fla. 2019); Marek v. State, 14 So. 3d 985, 990 (Fla. 2009). 

Subclaim B fails at two points. First, it is untimely and there is no good cause to 

excuse failing to bring it earlier. Second, this "new" evidence would not probably produce 

a life sentence. 

Point One: Lack of Diligence/Good Cause 

Rule 3.85l(d)(l), (2)(A) categorically bars claims filed outside the one-year time 

limitation unless (as relevant here): "the facts on which the claim is predicated where 

unknown to the movant or the movant's attorney and could not have been ascertained by 
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exercise of due diligence." "For an otherwise untimely claim to be considered timely as 

newly discovered evidence, it must be filed within a year of the date the claim 

became discoverable through due diligence." Mungin, 320 So. 3d at 625-26. New expert 

opinions based on previously available evidence do not restart the newly discovered 

evidence clock. Booker v. State, 336 So. 3d 1177, 1182 n.5 (Fla. 2022). Nor do new 

affidavit statements from known witnesses previously available to testify. Mungin, 320 So. 

3d at 625-26. Rule 3.85 l(e)(2) also requires "good cause" for failing to assert successive 

claims earlier. 

Dillbeck relies on the following "newly discovered" evidence to mitigate/rebut the 

impact of his 1979 prior violent felony conviction in his 1991 capital penalty phase: (1) 

Robert Schienle' s statement that he interacted with Dill beck before the 1979 shooting of 

Deputy Hall and thought something was not right with him/he was paranoid; (2) witness 

statements from Karen Haubert, and Jon and Carol Herbster, that they saw Dillbeck walk 

out of the ocean covered in seaweed back in 1979; (3) Linda Kunza's statement that 

Dillbeck "looked like he had a break from reality" and was unfocused after shooting 

Deputy Hall back in 1979; Carl Krieg (a childhood friend of Dillbeck) stating he believed 

Dillbeck was on pure adrenaline back in 1979, that it always seemed like something was 

wrong with him, that he used amphetamines, and that he was beaten in school; and ( 4) 2023 

reports from Drs. Crown and Toomer articulating doubt about Dillbeck's mental state at 

the time of his 1979 crime and guilty plea. 
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Dillbeck's newly discovered evidence claim is decades late. The doctor reports are 

not newly discovered evidence themselves. See Booker, 336 So. 3d at 1182 n.5. 4 And 

witnesses that have always been available to testify to things they saw back in 1979 (twelve 

years before Dillbeck's 199 I penalty phase, twenty-two years before his first 3 .851 motion, 

and nearly forty-four years before today) are not newly discovered evidence either. 

Mungin, 320 So. 3d at 625-26. See also White v. State, 964 So. 2d 1278, 1285 (Fla. 2007) 

(Agreeing with the circuit court's conclusion that White "failed to specifically explain why 

his proposed witness, Frank Marasa, could not have been discovered by diligent efforts 

either prior to trial, in preparation of his 1983 postconviction motion, or through an 

amendment to his 1983 postconviction motion .... "). 

Dillbeck's mis-reliance on two Florida Supreme Court cases does not change this 

straightforward analysis. In Waterhouse v. State, the Florida Supreme Court held due 

diligence was established where two elements were met: (I) a witness previously spoke to 

police and the information included in the report is inaccurate or false and (2) defense 

counsel swears he relied on the report and did not investigate further because the report 

indicated the witness would not have any more infonnation about the crime. 82 So. 3d 84, 

104 (Fla. 2012); see also Mungin v. State, 79 So. 3d 726, 737 (Fla. 2011) ("We are troubled 

by the possibility that a false police report was submitted and then relied on by defense 

counsel"). 

4 Dillbeck makes a perfunctory remark that these repo1ts relied on medical advances not available in 1979, 
but neither Dr. Crown nor Dr. Toomer rely on any new advancement available less than a year before 
Dillbeck's present motion. See Dillbeck's App'x Vol. II, 0-P. 
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Waterhouse and Mungin are clearly inapplicable to these facts. Dillbeck alleges 

Schienle gave a statement to law enforcement in 1979 that did not include the infonnation 

he gives now, that Kunz gave a statement saying he was "pacing hard and looked messed 

up," and Krieg gave no statement at all. (4th Succ. M. at 13 n.24-26.) Even based on 

Dillbeck's statement of these facts, there was nothing either inaccurate or false about the 

police reports. This case is instead governed by another Mungin case issued by the Florida 

Supreme Court in 2020. See Mungin v. State, 320 So. 3d 624, 626 (Fla. 2020) (finding lack 

of diligence because the witness who executed a 2016 affidavit "was a known witness who 

was available to the defense since Mungin's 1997 trial"). 

More to the point, Dillbeck was there in 1979 and knew all the facts he now relies 

on. He makes a one sentence assertion-in a footnote no less-that he could nor have 

disclosed his behaviors to counsel because he was an "incompetent and insane fifteen year 

old." (4th Succ. M. at 15 n.27.) But he was able to remember quite a few details of his 

crime back in 1979 when he pled guilty. (See Plea Hearing at 23-31, 36, 38.) He was also 

certainly not incompetent or insane during his 1991 capital trial where he testified about 

the 1979 first-degree murder in vivid detail. (See T. XV 2275-79, 2333-34; T. XVI 2506-

07.) Dillbeck's personal, under-oath testimony in 1991 includes the following account of 

the 1979 murder: ( 1) he stabbed someone in Indiana before fleeing to Florida and shooting 

Deputy Hall; (2) the stabbing occurred because the man in Indiana tried to stop him from 

stealing a CB radio from someone's car at night and while Dillbeck was high on speed; (3) 

the Indiana man walked up to him and tried to get him to go inside; ( 4) he got out of the 

passenger side of the car, walked to the man, stabbed him, and took off running; (5) he 
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stole a car and fled Indiana when police came and took a picture of him; (6) he drove for 

two days on about three hours sleep before coming to Florida; (7) he parked on a Florida 

beach and was counting some money when Deputy Hall shone a flashlight in the car 

window; (8) he pretended to be asleep; (9) he lied to Deputy Hall and said he was waiting 

for a motel (10) Deputy Hall asked for his identification and Dill beck lied again and said 

it was in the trunk; (11) he lied about where his ID was because he was "just looking for a 
chance to run"; (12) Deputy Hall found a hash pipe and bag of Marijuana and began to 

aiTest Dill beck; (13) Dill beck hit Deputy Hall "in his nuts" and took off running; (14) 

Deputy Hall caught him and they began to struggle; (15) Dill beck pulled Deputy Hall's 

gun out of his holster and shot him twice; (16) Dill beck took off running; (17) he tried to 

get the car started but it was stuck; (18) he returned to the car "a couple of times" to get 

some things out of it; and (19) he was captured the next morning. (T. XV 2275-79.) · 

Any argument that Dillbeck could not remember what was going on in 1979 to 

excuse his belated 3.851 claims in this 2023 active warrant case is conclusively refuted by 

this Court's record. Dillbeck testified to what happened in 1979 in vivid detail and under 

oath both in his 1979 plea colloquy and 1991 penalty phase. He cannot excuse waiting 

another thirty years to add more details. See Fla. R. Crim. P. 3.85l(d)(2)(A) (newly 

discovered evidence claims cannot rely on facts known to the "movant or the movant's 

attorney"). He has also not established "good cause" for failing to assert these claims over 

the past thirty years and waiting to do so until his execution was scheduled. See Fla. R. 

Crim. 3.85l(e)(2). 
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This claim should be summarily denied because Dillbeck was not diligent in 

pursuing it and he has not established good cause for failing to raise it earlier. 

Point Two: No Probability of a Life Sentence 

Alternatively, even if Dillbeck's claim was timely, it would not probably produce a 

life sentence when viewed in conjunction with all admissible evidence in this case. The 

State proved five heavy aggravators in this case: (1) under sentence of imprisonment; (2) 

murder committed during a robbery/burglary; (3) murder committed to avoid arrest/effect 

escape; and (4) murder was especially heinous, atrocious, or cruel; and (5) prior violent 

felony for the first-degree murder of Deputy Hall. Dillbeck v. State, 643 So. 2d 1027, 1028 

n. l (Fla. 1994 ). Dill beck proved the following mitigation: ( 1) he was substantially impaired 

under§ 921.141(6)(f), Fla. Stat. (1989); (2) childhood abuse; (3)fetal alcohol effects; (4) 

treatable mental illness; (5) imprisonment at an early age in a violent prison; (6) good 

behavior; (7) a loving family; and (8) remorse. Id. at n. 2. The trial court gave little weight 

to this mitigation. 

Dillbeck's new evidence (at most) shows he was acting oddly before and after he 

killed Deputy Hall, and that two doctors in 2023 doubt his competence to plead guilty and 

ability to form premeditated intent to kill back in 1979. That barely alters the profile of the 

aggravating and mitigating circumstances considering intent was litigated extensively in 

1991, his 1979 plea colloquy was introduced to the jury, and the State would still be able 

to use the non-vacated 1979 conviction to prove the prior violent felony aggravator. He 

would not probably receive a life sentence based on his "new" evidence, so his claim fails. 

18 
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Dillbeck's best-case scenario involves removing the prior violent felony aggravator 

for murdering Deputy Hall when he was fifteen from the equation. Even if he succeeded, 

there is no reasonable probability he would receive a life sentence due to the rest of the 

weighty aggravators in this case, including HAC, "one of the weightiest aggravators" in 

Florida's capital system. Butler v. State,100 So. 3d 638, 667 (Fla. 2012) (affirrning a single 

aggravator case when that sole aggravator was HAC). The HAC aggravator in this case 

was based on Dillbeck repeatedly stabbing the victim with a knife he had purchased 

immediately before the murder as part of a plan to kidnap someone and force them ( at knife 

point) to drive him to Orlando. He chose Faye Vann because, as he testified himself, he 

thought she would be an easy target. The HAC aggravator alone would be sufficient to 

reaffirm _this death sentence, and even in Dillbeck's best-case scenario it is accompanied 

by three other aggravators. Newly discovered evidence completely negating the 1979 prior 

violent felony conviction (which Dillbeck does not come close to in this case) would not 

probably result in a life sentence. Therefore, Dill beck's newly discovered evidence claim 

fails as a matter of law and should be summarily denied. 

Claim 3: Clemency Updates and Due Process 

Dillbeck asserts his due process rights regarding clemency proceedings were 

violated when he was denied the opportunity to supplement his clemency presentation 

during the clemency update. (4th Succ. M. at 18). But the "minimal" due process rights 

regarding clemency established by the United States Supreme Court do not apply to 

clemency updates. 
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There is no constitutional right to clemency. Bowles v. DeSantis, 934 F.3d 1230, 

1242 (11th Cir. 2019) (citing Herrera v. Collins, 506 U.S. 390, 414 (1993) (noting the 

Constitution "does not require the States to enact a clemency mechanism")). In Ohio Adult 

Parole Auth. v. Woodard, 523 U.S. 272, 280-81 (1998), the United States Suprerhe Court 

concluded that the State had not violated due process in their clemency proceedings. The 

clemency board excluded the defendant's counsel from the clemency interview and 

allowed his attorney to paiticipate in the clemency hearing only at the discretion of the 

board chair. The board did not allow Woodard to testify or submit documentary evidence 

at the hearing. Justice O'Connor's concurring opinion was the controlling precedent. 

Wellons v. Comm 'r, Ga. Dep 't of Corr., 754 F.3d 1268, 1269 n.2 (11th Cir. 2014) 

(recognizing Justice O'Connor's concurring opinion in Woodard as binding precedent). 

She observed that some "minimal procedural safeguards apply to clemency proceedings," 

which would prevent a State from basing its clemency decisions on the flip of a coin or 

allow a State to arbitrarily deny an inmate access to clemency, but she agreed there was no 

due process violation. Woodard, 523 U.S. at 289 (O'Connor, J., concurring). The Florida 

Supreme Court has observed of Woodard that none of the opinions "required any specific 

procedures or criteria to guide the executive's signing of warrants for death-sentenced 

inmates. Marek v. State, 14 So. 3d 985, 998 (Fla. 2009) ( denying a due process challenge 

to Florida's clemency proceeding where the Governor reviewed the case "without input 

from Marek"). Minimum due process does not mandate that an inmate be involved in 

updating a prior clemency decision. 
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Florida has a clemency procedure. Art. IV,§ 8(a), Fla. Const.; Fla. R; Clemency 15; 

see generally Bowles v. DeSantis, 934 F.3d 1230, 1236-37 (11th Cir. 2019) (explaining the 

steps involved in Florida's executive clemency in capital cases and noting, while Governor 

DeSantis' clemency officials did not permit CHU-N to be present for the clemency 

interview because the inmate was represented by other clemency counsel, the officials 

allowed CHU-N to submit any materials in support of the request for clemency). The 

Florida Supreme Court, however, has stated that clemency "is solely the prerogative ofthe 

Governor." Muhammad v. State, 132 So.3d 176, 198 (Fla. 2013); see also Sullivan v. 

Askew, 348 So.2d 312, 315 (Fla. 1977) ( stating that Florida vested "sole, unrestricted, 

unlimited discretion" regarding clemency "exclusively in the executive" citing Art. IV, § 

8, Fla. Const.). And the Florida Supreme Court has repeatedly held that "no specific 

procedures" are required in clemency proceedings. Muhammad, 132 So.3d at 199; Chavez 

v. State, 132 So.3d 826, 832 (Fla. 2014). 

In Johnston v: State, 27 So. 3d 11, 25-26 (Fla. 2010), the Florida Supreme Court 

rejected a due process challenge to the clemency update procedure. Johnston argued that 

his first clemency hearing was inadequate because it was conducted before his full life 

history and mental illness history were developed. The Florida Supreme Court rejected the 

claim that a capital inmate was entitled to present a case for clemency in a second clemency 

proceeding. Id. at 25. The Florida Supreme Court concluded that "no specific procedures 

are mandated in the clemency process" and that Johnston was "provided with the clemency 

proceedings to which he is entitled." Id. at 25-26. The Florida Supreme Court also declined 

to depart from its precedent, based on the doctrine of separation of powers, that "it is not 
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our prerogative to second-guess the executive on matters of clemency in capital cases." Id. 

at 26; see also Grossman v. State, 29 So. 3d 1034, 1044 (Fla. 2010). 

Opposing counsel also relies on the years that lapsed between the clemency 
, 

proceedings and the update, but the Florida Supreme Court has rejected the argument that 

a long time lapse between a defendant's clemency proceeding and the signing of his death 

warrant renders the clemency process inadequate or entitles the defendant to a second 

proceeding. Pardo v. State, 108 So. 3d 558, 568 (Fla. 2012) (citing cases). 

Furthermore, written materials in support of a request for clemency, such as the new 

diagnosis ofND-PAE or the new statements from the witnesses in 1979, may be presented 

to the Florida Commission on Offender Review (FCOR), at any time before the execution. 

In Bowles v. DeSantis, 934 F .3d 1230, 1236-37 (11th Cir.2019), the Eleventh Circuit noted 

that Florida clemency officials permitted CHU-N to submit written materials in support of 

the request for clemency stating the material would be "given full consideration" but CHU

N did not submit any material. CHU-N has been Dillbeck's federal habeas counsel since 

2016. 

There is no due process violation as a matter oflaw. This claim should be summarily 

denied. 

Claim 4: Years Spent on Death Row and Lackey 

Dillbeck, relying on a dissenting opinion from the denial of certiorari in Lackey' v. 

Texas, 514 U.S. 1045 (1995), asserts his three decades spent on death row violates the 

Eighth Amendment prohibition on cruel and unusual punishment. ( 4th Succ. M .. at 21 ). 
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In Lackey, the United States Supreme Court denied certiorari review of a claim that 

the Eighth Amendment prohibited lengthy delays between imposition of a death sentence 

and an execution. Justices Stevens and Breyer, however, dissented from the denial of 

review. Later, in a case with a 29-year delay, Justice Thomas stated that he was "unaware 

of any constitutional support for the argument" when the Comi refused to address the issue 

in Lackey and was equally "unaware of any support for it now." Johnson v. Bredesen, 558 

U.S. 1067 (2009) (Thomas, J., concurring in the denial of certiorari). 

The Florida Supreme Court has consistently rejected Lackey claims.5 And the 

Florida Supreme Court rejected a Lackey claim yet again in 2019. Long v. State, 271 So. 

3d 938,946 (Fla. 2019) (SC19-726) (affirming the trial court's surnmary denial ofa claim 

that the more than 30 years the defendant has spent on death row violates the Eighth 

Amendment and international law citing Gore v. State, 91 So. 3d 769, 780-81 (Fla. 2012)). 

The Florida Supreme Court has stated that regardless of however prolonged, the sheer 

number of years spent on death row is not a violation of the Eighth Amendment. Gore v. 

State, 964 So.2d 1257, 1276 (Fla. 2007). The Florida Supreme Court has noted that "no 

5 Valle v. State, 70 So. 3d 530, 552 (Fla. 2011) (rejecting a Lackey claim in a case where the defendant was 
on death row for 33 years); Lambrix v. State, 217 So. 3d 977, 988 (Fla.2017) (rejecting a Lackey claim in 
a case where the defendant was on death row for over 31 years), cert. denied, 13 8 S.Ct. 312 (2017); 
Muhammad v. State, 132 So. 3d 176, 206-07 (Fla. 20 I 3) (rejecting a Lackey claim in a case where the 
defendant was on death row for over 30 years); Ferguson v. State, 101 So. 3d 362, 366-67 (Fla. 2012) 
(rejecting a Lackey claim in a case where the defendant was on death row for 30 years); Correll v. State, 
184 So. 3d 478, 486 (Fla.2015) (rejecting a Lackey claim in a case where the defendant was on death row 
for 29 years); Ferguson v. State, 101 So. 3d 362, 366-67 (Fla. 2012) (rejecting a Lackey claim in a case 
where the defendant was on death row for over 30 years);Gore v. State, 91 So. 3d 769, 780-81 (Fla. 2012) 
(rejecting a Lackey claim in a case where the defendant was on death row for over 28 years); Branch v. 
State, 236 So. 3d 981, 988 (Fla.2018) (rejecting a Lackey claim in a case where the defendant was on death 
row for nearly 24 years), cert. denied, Branch v. Florida, I 3 8 S.Ct. I I 64 (2018); Jimenez v. State, 265 So. 
3d 462, 475 (Fla.2018) (rejecting a Lackey claim in a case where the defendant was on death row for over 
23 years), cert. denied, Jimenez v. Florida, 139 S.Ct. 659 (2018). 
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federal or state court has accepted the argument that a prolonged stay on death row 

constitutes cruel and unusual punishment." Booker v. State, 969 So.2d 186, 200 (Fla. 2007) 

(rejecting a Lackey claim in a case where the defendant was on death row for nearly 30 

years); see also Knight v. State, 746 So.2d 423,437 (Fla.1998) (noting that no "federal or 

state courts have accepted the argument that a prolonged stay on death row constitutes cruel 

and unusual punishment). Many of these controlling Florida Supreme Court cases, such as 

Valle, Lambrix, Muhammad, and Booker, involve a similar number of years to the 31 years 

that Dillbeck as spent on death row. 

As the Florida Supreme Court has repeatedly explained, defendants are not 

permitted to contend that their punishment has been illegally prolonged because the delay 

in carrying out the sentence is, in large part, due to their "own actions" in challenging their 

convictions and sentences. Lambrix, 217 So. 3d at 988; Valle, 70 So. 3d at 552. Justice 

Thomas made the same point. He stated that there is no support in the American 

constitutional tradition or in the Court's precedent "for the proposition that a defendant can 

avail himself of the panoply of appellate and collateral procedures and then complain when 

his execution is delayed." Knight v. Florida, 528 U.S. 990 (1999) (Thomas, J., concurring 

from the denial of certiorari). 

Dill beck has been on death row since March of 1991. While Dillbeck has spent over 

31 years on death row, he has been litigating his convictions and sentence in both state and 

federal court for the vast majority of that time, including filing numerous successive 

postconviction motions in the capital case as well as postconviction motions in the non

capital case used as an aggravator. When capital defendants refuse to challenge their 
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conviction and sentence by waiving postconviction proceedings, their executions do not 

take decades. A good example of this is John Blackwelder, whose conviction and death 

sentence were affirmed by the Florida Supreme Court on direct appeal in July of 2003 and 

who then waived all other proceedings and was executed in May of 2004. Blackwelder v. 

State, 851 So.2d 650 (Fla. 2003). Blackwelder spent less than one year on death row after 

his sentence was affirmed by the Florida Supreme Court because he did not challenge that 

sentence other than in the mandatory direct appeal. 

It is not accurate to refer to the conditions on Florida's death row as "solitary 

confinement." There was a recent settlement of a class action lawsuit in federal court to 

allow more interactions between the death row inmates themselves, such as creating a 

Dayroom, increasing their access to materials for their tablets, increasing their access to 

telephones, improving conditions for outdoor exercise, etc. Davis v. Dixon, 3: l 7-CV-820-

MMH-PDB, 2022 WL 1267602 (M.D. Fla. Apr. 28, 2022). One of the attorneys of record 

representing several death row inmates in that case was Linda McDermott of CHU-N. 

The Lackey claim is meritless as a matter of law under controlling Florida Supreme 

Court precedent and therefore, this claim should be summarily denied. 

CONCLUSION 

The State of Florida respectfully requests this Court summarily deny all four claims 

in Dillbeck's Fourth Successive Postconviction Motion. 

Isl Cfiarmaine :M.i{fsaps 
CHARMAINE M. MILLSAPS 

SR. ASSISTANT ATTORNEY GENERAL 
FLORIDA BAR NO. 0989134 

ATTORNEY GENERAL'S OFFICE 
Co-Counsel for the State of Florida 

25 

Isl 7ason 'W. (Roariguez 
JASON W. RODRIGUEZ 

ASSIST ANT ATTORNEY GENERAL 
FLORIDA BAR NO. 0989134 

ATTORNEY GENERAL'S OFFICE 
Co-Counsel for the State of Florida 



930

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing STATE'S ANSWER 

TO FOURTH SUCCESSIVE POSTCONVICTION MOTION has been furnished via the eportal 

to BAYA HARRISON III, P.O. Box 102, 736 Silver Lake Rd, Monticello, FL 32345, phone: 850-

997-8469; email: bayalaw@aol.com and LINDA McDERMOTT, Chief, Capital Habeas Unit of 

the Office of the Federal Public Defender of the Northern District of Florida, 227 N. Bronaugh 

Street, Suite 4200, Tallahassee, FL 33301; phone: (850) 942-8818; email: 

Linda_ Mcdermott@fd.org this day of January, 2023. 

I I 0/ . '~-//, s 0/tcl'n.11c,z11e, ~l'cco(::Pi 

CHARMAINE M. MILLSAPS 
Attorney for the State of Florida 

26 



931

ATTACHMENT 

(Dillbeck's 1979 Plea Colloquy) 
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Ptige Numbor ---

IN THE CIRCUI'l' COURT OF THE T.W.ENTIETH ,,:UD.ICIAL CIRCUIT IN AND 
FOR LEE COUHTY, FLORIDA .CRIMINAL ACTION 

STATE OF FLORIDA, . 
•,• 

Plaintiff, . . 
- V - t 

CASE NO. 79-335CF 
DONALD DAVID DILLDECK : 

Defendant. . . 
I 

TRANSCRIPT OF PROCEEDINGS 

Befo.re the Honorable. Jack R •.. Schoonover, .Circuit 

~Judge, at the hearing in _the .. ab.ove~styled .act,ion 

held in the Lee County Co.u.r.thouse ,. Fort Myers, 

Florida, on the 6th .day qf. Jqn e , 19 7 9 , commencing 

at 4:00 P. M. 

APPEARANCES: 

MARSHALL KING HALL, .Assis.tant State Attorney, 20th 
Judicial Circuit of .Flori,da, .Ft. My.er~,. Floriq,a; . 
representing the Plaintiff, 

DOUGLAS M. MIDGLEY, .Publ i.c Def ~nder, Fort Myers, 
Florida1 representing the Defendant. 
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WITNESS 

DONALD DAVID DILLBECK 

ADA DILLBECK 

CHARLES DILLBECK 

IN D E X 

DIRECT. . 

13 

.16 

18 

2 
Page Number ---

CROSS REDIRECT RECROSS 

MR. HALL: Your Honor, a~ thie; .time the State of 

Florida will call forward the .case of the State of Florida 

vs. Donald David Dillbeck, 79-335CF.. 

THE COURT: Mr. Midgley? . 

MR. MIDGLEY: Your Honor, these, the parents of the 

defendant, are here and we might .like to.make inquiry about 

notification. 

THE COURT: Have the parents step forward, please. 

MR. MIDGLEY: Mr. and Mr& •.. Dillbeck, come forward, 

please. His Honor, Judge .SchQonover:, ~~ould lik~ to ask 

questions of you. 

THE COURT: You are Mrs ... nillbeck? 

MRS. DILLBECK: Yes, sir. 

'J.'HE COURT: .And your first name?. 

MRS. DILLBECK:, Ada. 

THE COURT: l\nd your name? 

MR. DILLBECI<: Ch.arles. 

THE COURT: What' r; your ~~e.s idence? 

--.. -------------------------------~ 
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MRS. DILLBECK: 807 Church.Street, Anderson, Indiana. 

THE COURT: First, do you .~1,1 .kn.ow what your son is 

charged with? 

MRS. DILLBECK: Yes. 

.MR. DILLBECK: Yes. 

THE COURT: What do you under~.tand .the .charges agains . 

your son are? 

MR. DILLBECK: Kill~ng a ··pa.liqe. officer. 

MRS. DILLBECK: Murder, ~irs.t qe,gree. 

THE COURT: When did you .b~come .a~are of those charges? 

MRS. DILLBECK: April llfh, arqund nine ten, if I'm 

not mistaken, or nine five, ... I .e:a.n.nqt .remember. 

THE COURT: That would be in the morning? 

MRS. DILLBECK: Yes. 

MR. DILLBECK: Not me, but .her ...... . 

THE COURT: How were you.macle ,c;ware of .those charges? 

MRS. DILLBECK: Sergeant-:.-:Deput;.Y. She:r::it:f, or I I cant t 

remember, of Lee County Sheriff '.s, Dep.artment call us; or 

called me. 

THE COURT: Since being no.tified of, those charges, 

have you seen your son? 

MRS. DILLBECI< :, Yes • 

MR. DILLBECK: Yes, we ha.ve. 

THE COURT: On how many a.ifferent occasions? 

MRS. DILLBECK: Two, besi.des-:-we. seen him yesterday. 

; 
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MR. DILLBECK: Three time_s .. 

MRS. DILLBECK: Yes, thr~e .times. 

THE COURT: All right, a.n.d .tha.t .. w&s from the period 

of time from April 11th until .t.ciday 1.s date? 

MRS. DILLBECK: Yes, sir •.... 

THE COURT: On those occc1;sions. , ... did you have ample 

opportunity to discuss this matt.er wit;h your son? 

MR. DILLBECI<: Yes,. we di-d.:. 

THE COUR'l:: Have you had _the qha,rges explained to you 

by your son's attorney? 

MPB. DILLBECK: Yes, sir •.. 

MR. DILLBECK: Yes. 

THE COURT: Do you feel y,ou. understand the charges 

filed against your son? 

MR. 1\ND MRS. DILLBECK: Y_es. 

THE COURT: Do you have any _qu~s.t;ions of the Court, 

of Mr. Hall or Mr. Midgley,. conc~r..n.i.ng. tl\e chai::ge i tse1£? 

.MRS. DILLBECK: No, sir. ·•., 

MR. DILLBECK: We know wq_at .. it .is .. 

THE COURT: Do you also r~a.1.iz~ this matter might be 

disposed of today? 

MR. DILLBECK:, Yes, we do·. 

THE COURT: In that rega?;".d., if this is accomplished, 

it is necessary .that you have adequate notice of the trial 

·---o-f_y_o_u_r __ s_o_n_'_s __ c_a_s_e_. ----------------'-----j 
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THE COURT: And I, accord,ingly.,, .want to be satisfied 

that you have been adequately infor:n:i~d of the trial. 

MRS. DILLBECK: Yes. 

THE COURT: Do you realize .. the __ proceedings we are ·now 

having will, if everything is. conolud,ed .here today,. be the . 

only trial or determination .of .the _facts and the. appl:l.ca-

tion of the law to those fa,c~s , .. th.~t your son will have? 

MR. AND MRS. DILLBECK: Y.es,. we .dQ •. 

THE COURT: When did· you ,f.i.?.'.st, ,learn that this matter 

was to be concluded·today7 

MRS. DILLBECK: Yesterday, ... 

MR. DILLBECK: Actually, -I _wo~lq say .today. 

MRS. DILLBECK. Well, tod,ay,. I 1,TI\ sorry, today. 

THE COURT: When did you 'fir.st .1.earn that this matter 

might be concluded today? ...... . 

MR. DILLBECK: Yesterday,, .I think. 

M .. "q,S. DILLBECK: Yesterday:_.,. .. 

THE COURT: How did you learn .thJs? 

MRS. DILLBECK: From his ,.at,torn~y. 

MR. DILLDECK: Talked to Mr. M.1,.dgley. 

THE COUR'r: Did you have -e.nough, .time to think this 

over and be sure this is what you feei is best for your 

son? 

MRS • DILLBECK: Yes I it' R the o.nly way done. 
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THE COURT: Do you have. a,ny obj~ctions to our _proceed

ing . .to disposition of thi~ Jriatter ,t.oday'? 

MR. AND MRS. 'DILLDECK: t{o,. _six: • 

THE COURT: Are you sure .YQU qon't .want the matter 

delayed for a period of time .s.o tha,t you can deliberate 

any longer? 

MRS. OILLBECK: No, sir. 

MR. DILLBECK: No, sir. 

THE COURT: Do you have any. que.stiqns of the Court 

concerning your rights to .. rec.eive a,deq\.:!,ate notice of your 

son's trial or the dispos:ltion of .this. rnat;ter ,in this case · 

without a trial? 

MR. DILLBECK: Yes, we dQ. 

THE COURT: You have no questio:n,s, then? 

MRS. DILLBECK~ No. 

MR. DILLBECK: No. 

TUE COURT: Have you had .adequqte time to confer with 

your son's attorney concernj.ng thi.s matter? 

HR. AND MRS. DILLBECK: Y_es, w.e, have. 

THE COURT: Pis to prior hearings .that were held in 

this case, were you made aware that your son was to be 

arraigned on a certain day? ..... 

MR. DILLBECK: Would you ~epekt that, please? 

THE COURT: An arraignme~t is .where your son is brough 

to court. The charges are .read to him and he, at that time, 
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enters a plea of guilty or ,no.t·· guilty. 

Did you know, and w~re ·you .made aware of that . 

date before it happened? 

MR. DILLBECK: Yes. 

M.RS. DILLBECK: Yes. 
' 

THE COURT: All right, hQW: .w.e:r:~. ,you maqe. a,ware of the 

date that he was to be ar:r:aign~d?. .. _ 

MR. DILLBECK: I don It qui t;e 1'nder..stand the _question, 

sir, at that point. 

THE COURT t That is what \v.e. are. her:e for. You feel 

free to ask any questions .you have •.. The Grand Jury in and 

for Lee County, returned an indictmen t,qharging your son 

with first degree murder. 

After that indictment was .. i::eturn~cl by the Grand 

Jury, your son was brought .b.efore .the .. Court tQ plead to 

those charges. At that till\.e., .. he .. ente:red a ple~, through 

his attorney, Mr. Midgley,. of not guilty:. 

Did you know,. in advance ··of tl1e day he was to 

be brought to Court, that he was .corning .t.o .. Court to enter 

that plea? 

MR. AND MRS. DILLDECK: Yes., :t; believe s.o. 

MRS. DILLBECI{: Yes, I th.ink so •. 
I 

'!'HE COURT: Were you noti_fied ·.ot that either through 

your son's attorney or thro~gh .the Lee County Sheriff's 

Department or through Mr. Marshall ~ing Hall? 
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point out that I am ~n agreern~nt .with the position of the 

State, but I would like to .supplein~nt the a.nswers and 

recall to the attention of .Mr: •. an.,d Mr.s •. Dillbeck the fact 

that about a week or so ago, I .It\a.iled them a _certified. 

letter which alerted them to .. thi~. ,.possibil.ity, and althoug 

there was nothing firmed UR qt that.time, .the State would 

hold, or that we would be .pr.oceeding ,. they had .time to 

consider and reflect upon .this. _ty_pe .of .. a .disposition of 

this case prior to coming to Flo:r::i,da,,_ ,over .a period of, 

perhaps, about a week or so,, becaus~ o~ my written commun

ication, so when they came down here anq conferred with 

me, I think they were pretty well made. up in .their mind 

as to how they wanted to pr.oceed.. .. . ... _. 

THE COURT: Is that corre,ct,. t:olks? 

MR. AND MRS. DILLBECK: That.'s .. rig.ht. 

THE COURT: I find ·that t;he. pa,:r:ents of the de~endant 

have been adequately notified o~ .the~charges against thei 

son and that they have been adequat.ely .notifi.ed of the 

scheduled disposition of this matter. rqu may stay here 

with your son, if you would lik~ •... 

MR. HALL: At this time, J,our aonqr, .the qtate .would 

call the defendant, ,Donald .Davi_d .. Dillbeck, . ~efore. the 

Court. 

MR. MIDGLEY: I may proceed~ 

TIIE COURT: Yes. 
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MR. HALL: Prior to .doing. ,S.O, . t.he ,Stat,~ _would 

respectfully ask the Cour,t .to plaQ~ the defendant under 

oath and to ask him to iqent,ify *hinia.elf .• 

THE COURT: All righ_t, wo,ulq Y.O'Q. raise your right ' 

hand, please? 

6 Thereupon, 

7 

8 

9 
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DONALD DAVID DILLBECK, 

the defendant, called and .duly s.wo.rn .~Qr and .in his own behalf 

was examined and testified as _follows: . _ . 

. 
THE COURT: It is my duty to qd~ise you that to give 

false testimony, under oa~h in an .official proceeqing such 

as this, is a felony under the law$ o~ the State of Florid. 
. I 

i Accordingly, if you were to answer. any que_$.tions propoundec 

to you either by myself, your attorney, or Mr. Marshall 

Hall, and answer that ques.tion falsel,y,. y~u can be charged 

with giving false testimony, and conviqted of it in additio1 

to any penalty you might receive under the charge you 

would be subjecting yourself .. up .to .fiv:e ye_a:t.:s .in the State 

Prison and/or a $5,000.00 .zine. 

Do you understand this? ..... , ,"-

THE WITNESS: Yes. 

MR. MIDGLEY: At, this tim,~, .Yqur .Honor, the def end ant 

would move the Court to w.i,thdra,~ nis .p,lea .of not guilty 

and enter a plea of guilty as charged~~ first degree 

murder, conditioned up.on the State '.s .. stipulation to the 

~ 
1 

' /. 

f: 
ii 

f 
,\ 
I 
,! 

~ 
•,• 
•l 
·l 
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11 
Pogo Numbor ---

mandatory of life imprisonment .. and '!.~e .court I s acceptance 

of the stipulation that the death ,penalty.not Qe imposed. 

In other words, thi~ plea.•: iij subjeqt to being 

withdrawn if the Court cann_ot agree 5tith ... the .stipulation 

of life sentence. 

THE COURT: What say the Sta,te?, 

MR. HALL: Yes, Your Hono.r:, .the St.ate has carefully 

researched all the facts of this .. case.. The State has c.are

fully discussed this with .Captain .D.on Smith, Chief of CID 

for Lee County Sheriff I s Depal'.'.tment.. .T.he St,ate of Florida 

has also carefully; and at some leng:th ,. discussed this 

· with the widow of Deputy H.all. .. Th~Y. .,agrE!e with our posi-

tion that this is a case wher.e lif.e . .i.mprisonrnent would be 

the· appropriate sentence. 

I would ask, for the. Cou.r:t.'s. J?.enefit, Your Honor, 

if Captain Smith is in agreement .~ith ,our pqsltion. 

CAPTAIN SMITH: That is ~h~ pos,i ti.Qn and posture of 

the Sheriff 1 s Department. 

MR. HALL: I would also a_sk ,of: MJ::$.e Kar.en .Hall if this 

is also your position and if you a.re .in agreement with this 

MRS. HALL: (Affirmative _nod) .•.. 

MR. HALL~ May the. record ~eflect Mrs. Hall has nodded 

her head affirmatively, Your Honor. 

THE COURT: Is that also ·the pos:Ltion of the State 

Attorney's Office? 
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MR. HALL: Yes, it is, Yo.ur Hon,or. 

12 
Pngo Numbor ---

MR. MIDGLEY: That being .thEi ca,se., Y,our Honor, pur

suant to the stipulation, .I .. woul,q 1'\QW file w:i, th the Court 

the written Waiverof Jury . .'~rial .a,nd ,Wa:Lv~r qf the Require

ments. Under Chapter 921.141 for Imp~ne,ling of the Penalty 

Phase Jury, and the Court will. not~ ;that I hav~ .not only 

signed it as counsel, but it bears, t.he ,s.ignature of the 

defendant. 

THE COURT: Anyone object· t.o this. being filed or 

object to the form, Mr. Hall? 

MR. HALL: State has no object:Lon. 

THE COURT: There being n,o .obj.ectio.ns, .it. will .be 

filed, titled Waiver of Jury Trial and Requireme.nt of 921 

Relating to a Penalty Phase Heari.ng .. 

MR. MIDGLEY: If Your Honqr pleas.e, l; intend .to ask 

tha defendant some questions anq a,t, .the concl~s.ion .of that 

I would like,. also, the privilege of-.asking .. the parents 

of the defendant some ques.tions and ,.iri q:i::der t,o .facilitate 

that, ·I would like to invi t.e the. pa,rents. to come forward 

at this time so they will .. be able J:,Q hear the. defendant's 

responses and thereby better enable.t.hemse.Lves to deter

mine their own. 

THE COURT: If you folks ·wouldn 1 
.• t mind coming up. 

MR. MIDGLEY I Mr. and Mrs_. Dill.b~ck, .at this time I 

am going to be addressing rny questions to the defendant, 
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your son. When I am th.rough questioning him,. I. will be . 

asking you and your husband .sqrne qt1.es.t.ton.s., .as .well, bu,t 

right now I am only directing _my,.qu~st.ions to your S01'• 

DIRECT EXAMINATION 

BY MR. MIDGLEY: 

Q All right, would you tell me then, ... for the .record, 

what your name is? 

A Donald David Di1lbeck. 

Q Donald, do you understand that· .you .are charged with 

first degree murder of Depu~y .Lynn .. Hall.? 

A Yes. 

Q Have you and I fully discussed the .~acts qnd circum-

stances of your case? 

A Yes. 

Q And any possible def.ens es that ·we might have in rela-

ionship to those charges? 

A Yes. 

Q Have you also discussed y_our. .ca,s~ with Chief Assistant 

. ublic Defender, Robert Jaco.bs7. 

A Yes. 

Q Have you also discus.sed t.he .faqts qf the qase with 

.ssistant Public Defender., E,ugenie Gol),up? 

A Yes. 

Q Have I explained th,ft you are entitled to a jury trial 

f you wish to have one? 

fr::~: 
~::,if;:, 

li:;1 
tJ•::i 

II 
; \>j,: 

ttt:' 
..";"'!" ; .. ,fl., 
:::b::. 
~·s~~ 
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,c".:·: 
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l";' r: .};. 
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A Yes. 

Q Did we discuss w_hat .. a jury trial 

A Yes. 

Q Do you want a jury trial, .. or. ,dQ 

guilty? 

A · No, I don't want a j_ury trial. 

. iq? 

y_q~ 

14 
Pago Number ---

wish to plead 

Q Do you wish to plead. guil_ty t.o .the charge? 

A Yes. 

THE COURT: Excuse n,._e on~. m.i,nute. 

(At which time a brief receas was h~dl 

BY MR. MIDGLEY: (Cont'g.) 

Q Are you pleading guilty frealy and yoluntatily? 

A Yes. 

Q Do you realize that 'if you plead guilty tQ this 

charge that you are convicting yourself or~first degree murder 

and can be sentenced to life imprisonment.? 

A Yes. 

Q Do you realize that _you would .not be. able .to obtain 

parole or release from pri.son until a .rninimUIT\ ,o.f twenty-five 

years have expired, under ,our curr:ent law.7 .. 

A Yes. 

Q In other words, ypu ~ould have .to b~ imprisoned for 

twenty-fiv~ calendar years,. you know that,. don't you? 

A Yes, 

Q Before you would be ~ven eligible for release and tha 

': .. 
~ .-. 
t;· ,. 

i 
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.. 
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15 
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the sentence of thJ? Court wo.ula b~ .life. impriso_n,ment? 

A Yes. 

Q Has anyone threatene.d you, . .in .any y1ay, to get you to 

plead guilty to this charge? 

A No. 

Q Has anyone promised _you anythi.ng if. you do plead 

guilty, other than that the death penalty_woul~_not be imposed 

A Ho. 

Q Are you fully satisfied with my .services and those of 

my staff? 

A Yes. 

Q Are you pleading guilty because you.~~~ guilty and 

for no other reason? 

A Yes. 

Q Did you shoot and ki.11 Officer.,L_ynn Hall! 

A Yes. 

Q Did you shoot him ti-iice? 

A Yes. 

Q Did you shoot him with his own _pistol? 

A Yes. 

Q Have you understood _every_thin_g .I .have asked you 

he-re today? 

A Yes. 

Q Do you have-any questions you woul~ like to ask me 

at this time? 
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1 
A No. 

2 
Q How old are yon? 

3 
A Sixteen. 

4 
Q Sixteen? 

5 A Yes. 

6 Q When was your birthqay? 

7 A May 24th. 

8 Q May 24th? 

9 A Yes. 

10 Q What year? 

11 A 1963. 

12 Q 1963, and you are currently sixteen years of age? 

13 A Yes. 

14 
Q You just had a birthday? 

15 A Yes. 

16 Q All right, now with Your aonor's permission, I _would 

17 like to ask the parents · a ,.:e-e;w ·ques:ti,ons ... 

18 

19 

THE COURT: You may ·proce.ed. 

MR. MIDGLEY: I wil~ dir~ct my .questions, first, to 

20 Mrs. Dillbeck and then tq_the father, 

21 DIRECT EXAMINATION 

22 BY MR. MIDGLEY: 

23 

24 

25 

Q 

A 

Q 

Now will you tell me_ your name,. please. 

Ada Mae Dillbeqk. (phonetic) 

Are you ~he mother qf the dfufendant, Donald Dillbeck? 

------------------------------------



947

C. ·. . ' 

•' 
.. 

✓ 

'-, 

✓ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

.J. / 

Paga Numbor ---

Q Do you understand wl1at WE:l,are. doi.ng •,here ·today? 

A Yes, sir. 

Q Do you understand th.at yqur: son has .just stood before 

Judge Schoonover and admi tt.ed ,that he is _guilty of the crime 

of first degree murder? 

A Yes, sir. 

Q Do you realize that .Judge Sch.oono.ver is empowered, 

under the terms of the stipulation, i( he ,finds it acceptable, 

to sentence your son to life imprisonment? 

A 

Q 

Yes, sir. 

Do you realize that .Jf he .. does. that, your .son wi-11 

not be eligible for release from prison .unt:U .he has served 

a minimum of twenty-five year~( 

A Yes. 

Q Have you discussed this ~ase ~ith me, as well? 

A Yes. 

Q :Knowing all of that,· do the .. actions of. _your son and 

the actions I have taken o.n his behalf, throughout the course 

of this case, meet with your. approval? . 

A Yes. 

Q Are you satisfied th.at if this_ case is disposed of 

that justice would have been met? 

A Yes. 

Q I would like to ask the father some guestion_s, now. 

'------------· 



948

,· 

( 

(_ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DIRECT EXAMINA'l'ION 

18 
Png& Numbor ---

BY MR. MIDGLEY: 

Q Would you tell me yo_ur na_me ,, ple.ase. 

A Charles Dillbeck. 

Q And, sir, are you th,e father .of ~this. defendant? 

A I am. 

Q And have you heard hoth the answerq of y:our wife 

a-nd the answer of your son .her:e today_?_ 

A I have. 

Q Do you realize that -your .son ~as stood befqre His 

Honor, Judge Schoonover, and admitted that he is.guilty of 

the crime of first degree .murder? 

A I do. 

Q Do you realize, further, baving done that, .it is 

no longer necessary for the Sta,te of F,l.ori.da t.o prove he is 

guilty of this crime? 

A 

Q 

Yes, I do. 

Do you realize that.your son .is no .longer in a 

position to present a defens.~ to those. char.g.es? 

A 

Q 

Right, I do. 

Do you realize that ,if His Honor finds the stipula-

tion between the Stat~ of Florida arid the defendant to .be 
1 

acceptable, that your son can and will ~e imprisoned for life 

imprisonme~t? 

A I do, 
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19 
Page Number ---

Q Do you realize, furt,her, .t.hat .iJ the,. Court does .do 

that, that' your son will n.o.t .be .el,ig.i,ble f.ox t:~lease until he 

has served a minimum of t'v.\enty-five y,ea.:r:s. :!,n pr.ison7 

A Yes. 

Q Having heard your w~fe' s ans.w~:r:s anq._ those of you.r 

son, are you also satisfieq .with my s.e:i::vices .on your son's 

behalf? 

A Yes. 

Q Do the actions we are taking .h~re meet with your 

approval? 

A They do. 

Q Is it your desire th.at c7udge .S.choonover qccept the 

plea of your son under these condltLonsZ 

A I do, very much so. · 

MR. MIDGLEY: 'rhe de,fenda.nt, Y:oµr Jfonor, would now 

enter a plea of guilty in .accordanc.e with t_he .stipulations 

understanding that he wou.ld not b~ ~~ecuted. Does the 

Court care to inquire? 

THE COURT: Yes.. Mr:. Dil.lpeck,,, _you have heard your 

counsel announce to the c;_ourt. that ,you ,desire . .-tio enter a 

plea of guilty to th~ charge of .first degree murder. 

It is your right to plead _guilty, t;o this charge; however, 

before my acceptance- of the plea of guilty, it is necessar. 

that I find your plea is .made frr::ely and voluntarily. It 

is, therefore, necessary that I ask you certain questions. 
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MR, DILLBEC.K: Yes, Your Honor. 

20 
Pago Numbar ---

THE COURT: · If you ~o not, .unde.r~rt,and any of the 

questions or any of the wprds. tha,t I, .UEI~ ,. feel free to ask 

that they be explained. _At any time. before _you answer a 

question, that you desir~ to consult ~ith your attorney, 

feel free to do so. 

If you desire to con_sult .with your parents at any 

time during this questioning,. feel :f;_ree to do· so. How 

old are you? 

DEFENDANT: Sixteen. 

THE COURT: Are you now or have you ever been married,. 

DEFEND1',NT: No. 

THE COUR'r: How much education .have you had? 

DEFENDANT: Ninth grade •. 

THE COURT: Do you read and .write?. 

DEFENDANT: Yes. 

THE COURT: You understand .the E_nglish language? 

DEFENDANT: Yes. 

THE COUR'l1 : Were you atte.ndi.ng _school a.uring the 

current s.chool year? In 0th.er w,ords, were you in school 

b"?fore you crone to Florida?. 

DEFENDANT: Yes, sir o 

THE COURT: Have you ever peen treated for any mental 

or emotional illness that you know of? 

DEFENDANT: No, sir. 

-------------------------------------
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Pago Numbor ---

THE COURT: To your know].e.d,ge , ... do you, . at this time 

suffer. from any mental or .emotiona.:l,. dis_a,bil.i.tY.~ 

DEFENDANT: No, sir. 

THE COURT: Do you unders_tand ,-t;hat if .you _pled not 

guilty and had your trial, ~hat a.t ,.tha;t trial you would 

not have to testify against yo.ursel:E, that you could re-. 

main absolutely silent? 

DEPENDANT: Yes, sir. 

THE COURT: By entering this pJea, if the·court 

accepts your plea, you will be giving ~p.that right and 

you, in effect, will be convicting .~ourself. Do you under 

stand this? 

DEFENDANT: Yes. 

THE COURT: Do you unders_tand that at your trial 

your attorney would have the right to call ~itnesses in 

your behalf and present testimony in your behalf? You, 

would also have the right to cross examine .any witnesses 

presented by the State. You a~e giving up that right by 

this plea. Do you understand this?. 

DEFENDANT: Yes, sir. 

THE COURT: Do you really. thin,k. you unders.tand what 

a jury trial _is? 

DEFENDANT: Yes, sir. 

THE COURT: What do you 1::hink a j u.:ry trial is? 

DEFENDANT: A bunch of people, .when they pick a jury 
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Pago Number 22 

they decide if you I re guilty or .not .gu.i.lty. 

THE COURT: You might hav:e .. cer:t,ain defenses .to this 

charge, but if you plead guilty,. you waive those defenses. 

Do you understand that? 

THE DEFEND.A.NT: Yes, sir •. , 

THE COUR'l': And, in ad.di t.ion, you may _lose the right 

to complain on appeal about any_17ul.ings which the.Court 

has heretofore made in this casa. Do you understand that? 

THE DEFENDANT: Yes, sir •. 

THE COURT: At this time,. do you ha.,ve any_ complaints 

about the fairness of the .c.ourt '.s .. trea,tment of yqu? 

THE DEFENDANT: No, sir. .. . 

THE COURT: Do you have ~ny .comelalnt about the fair

ness of your attorney's treatment .of. you? 

THE DEFENDANT: No, sir •. 

THE COURT: Have you tolq .yo.u~ attorney .everything 

there is to know B;bout this. _case so .thq.t _he qaulo, _properly 

advise you of any defenses you might .h.av:e? 

THE DEFENDl\NT: Yes, sir.· 

THE COURT: You have bee11 represented .by Mr. Douglas 

Midgley, Public Defender. .Are you s.a.tisfied with his ser

vices? 

THE DEFENDANT: Yes, sir;· 

THE COURT: Has he done everything that you asked 

him to do for you? 
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THE DEFENDANT : Yes ' sir•. 

23 
Page Number ---

THE COURT:• You have beeQ.char.ged with .~irst Degree 

Murder in that you allegeqly, .on .the. ).1th, day_ .of April r 

in the year of our Lord, one thousand .nine .hundr~d seventy"" 

nine, in Lee County, State o,f .Florida, .di_q .. unlawfully, 

from a premeditated design,. to effect .the death of a 

human being, kill and murder. DwighJ .Lynn .Hal.1, e\ .human 

being, by shooting said DWight .Lynn Rall .. to death. 

Do you now admit that cha.rge? 

THE DEFENDANT: Yes, sir... . 

THE CQURT: In addition to _the .questions asked.of 

you by your attorney;· tell .me, bri,efly, what _you did .. 

THE DEFENDANT: l was woken .and .then I ran from him 

and he started wrestling and I. pulled .. the gun and shot him. 

r.rHE COUR'r-: You were awok,en froil). what?. 

THE DEFENDANT: A car. 

THE COURT: ~ere you sle~pi~g .in .a .car? 

THE DEFENDANT: Yes, sir: . 

.. THE COURT: Do you have a_ny icJ,ea. .. what time of _day or 

night this was? 

THE DEFENDANT: About 12 :,30, ni.ght .time. 

THE COURT: Were you sleeping ,in the front seat of 

the car or back seat? 

THE DEFENDANT~ Front sea:t, sir •. 

THE COURT: When you say you were awoken, how did tha 
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o,ccur? 

THE DEFENDANT: With a f l.ashlight in my eyes. 

THE COURT: What was sai~ py yo~ and what was said 

by Deputy Hall? 

T[·lE DEFENDANT: He wanted, :to l~_no.-w what .. I was doing . 

there and I told him I was wa,iting f.o:i:: .a motel and then--

MR. MIDGLEY: Speak a lit.tle louqer •. The lady hack 

there is trying to write down what _you ar~ saying and if 

you don't speak up, she can't h_ear you. 

THE DEFENDANT:. He asked .me f Qr any :i;_o. and I didn I t 

have any since I was only .fifte.en, ,so .I started running 

and then we started wrestling .. 

THE COURT: Before you st.arted .t.o run, you had to get 

out of the car. 

THE DEFENDANT: I was out, there. He told me to get 

out. 

THE COURT: Somewhere from .th~ _t,ime he awoke you and 

asked you questions, he ask,ed you .to get ,o.ut .of the car, 

is that correct? 

THE DEFENDANT: Yes, sir.· 

THE COURT: Did he open the car ,door for you? 

THE DEFENDANT: No. 

THE COURT: You opened th.e car ,door yqurself? 

THE DEFENDAN'I': Yes, sir. 

THE COURT: And you stepped OU~ .. of. the _car? 
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THE COURT: At that time , ... w.h.et:,E; .wer.e you stand,ing 

and where was he standing?. 

THE DEFENDANT: Right nex_t .to .:IT\e on. .th.~ pas.senger 1 s 

side. 

THE COURT: All right, what ha,P,pened when you were. 

facing him, after you had ,.got.ten .out o-1; .the car?. 

THE DEFENDANT: I took off z::unning. 

THE COURT: All right, di,d y.ou. have. anything in your 

hand or on your possession.at that time? 

THE DEFEHDAc"'IT: No, sir. 

THE COURT: Had he told you that you were under 

arrest, at that· time? 

THE DEFENDANT: Yes, sir •. 

THE COURT: Did he tell you what y0.u were under arrest 

for? 

THE DEFENDANT: No, wait .a .minut.e--he d,idn't tell me 

that I was under arrest. .SJnce I did.n. 1.t .. have the ID, he 

was getting ready to searGh me ana, ,.I t,ook off running. 

THE COURT: How do. yo1.+ know .he .was gett,ing ready to 

search you? 

THE DEFENDA.NT: He told me. to _put .nw .hands up .on the 

car. 

THE COURT: Did you do th.at? 

THE DEFENDANT: No, I took off r::unning. 
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THE COURT: And he took o.f:f; .. run.ning after you?· 

THE DEFENDANTt Yes. 

THE COURT: All right, how di~ .}rQ'l.l, .,obtcJ.in his gun? 

THE DEFENDANT: 'When we ~ere w:rest'.l,ing, he said he 

didn't want to have to hurt .me .and. .the.n. I _gr.abqed it. 

THE COURT: In other worqs, aft.~r you ran, he caught 

up with you, is that correct? 

DEFENDANT: Yes. 

THE COURT: How far had you run .before he caught up 

with you? 

THE DEFENDANT! About ten feet •... 

THE COURT: And what did~~ do .to you qnd what did 

you do to him? 

THE DEFENDANT: He threw _me down on the ground and I 

grabbed his gun and shot him •. 

THE COURT: If he threw y,ou on the ground and he 

was standing over you, how. did you .Qb..t~in .hi.s gun?. 

rrHE DEFENDANT: I just grabbed.it •. 

THE COURT: You reached 4p_anq g~abbeq~it qut of his 

holster, or was it in his h.and at that .. time? 

/:E DEFENDANT: It was in- his .holster. 

1/ THE COURT: Of f.:i,.cer Hall .never d,:r:ew his .gun on .you at 

all? 

THE DEFEND.Ti.NT: No, sir. 

THE COURT: Why e.id you take the gun from him? 

-···---------

j 

:i 
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THE DEFENDANT: Because he sai.d, .he .di.dn' t want to 

have to hurt me, or kill ll\e r . . I .don '.t; ,.r~rnElmher which one. 

THE COURT: 

from him? 

So in respons,e .to .. t.hat ,~ yo~ took _the __ gun 

THE DEFENDANT: Yes., sir., .. ,, 

rrHE COURT: Once you had .. the gu,n .i . .n yo~r: .possession, 

did you grab it by the barrel or d:i,.d __ yqu grab it by the 

handle? 

THE DEFENDANT: The handl,e •.. 

THE COURT: Once you had the gun, in your possession 

and had your hand on the ha,ndle. of. t:..he _gun, what_ did you. 

do next? 

THE DEFENDANT: Shot it. 

THE COURT: Did you shoot_ at t.he deputy,? 

THE DEFENDAN'l': Yes. 

THE COURT: Why did you s.hoot at. _the deputy? 

THE DEFENDANT: Because I. was s .. c:ared ., -

THE COURT: Scared of what~ g~ had already told you 

he wasn 1·t going to hurt you, didn't .he_?. 

THE DEFENDANT: He said h,e "didn It wa,nt to have to. 

THF. COURT: So it's your .test:i,mqny here, under oath, 

t~at yo~-shot at him? 

THE DEFErDANT: Yes. 

THE COURT: Because you viere afraid? 

THE DEFENDANT: Yes. 
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28 
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THE COURT: And you felt .sho.oti,ng at him w.ould save 

you from being arrested? 

THE DEFENDANT: Yes. 

THE COURT: How would shq_ot.ing .. a.t him save yqu from 

being arrested? 

THE DEFENDAi\lT: Get away;· 

THE COURT: Is it, then, your .t,e.s.timony that you shot 

at him with the intent to do something .. to him that would 

prohibit him from chasing.you a,ny :further? 

THE DEFENDANT: Yes. 

THE COURT: What did you 't'.Qi.nk; would happen to him if 

you shot him? 

THE DEFENDANT: He would .be wounded. or killed •. 

/./ 
(/THE COURT: So at the time when you shot him, is it 

your testimony that you intended .tQ wound or to kill 

Deputy Hall? 

'11HE DEFENDANT: Yes, sir.,. ' 

THE COURT: After shooti~g.at _him with the intention 

to wound or kill Deputy Hall, .what ,did you do? 

THE DEFENDANT:, ! ra.n. 

THE COURT: Didn't you sh.oot him. more than once? 

THE DEFENDANT: Yes, sir._· 

THE COURT: You first shot at h,i~ with tho intention 

-------------- ----
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to kill him or do him serious pqditt ha:r:n\, that's the 

first time, is that correc.t?., .. 

THE DEFENDANT: Yes. 

THE COURT~ What happened,?. .. D:L.d. .. he fall .down? 

THE DEFENDANT: Yes. 

'l'HE COURT: All right, arid. _what. dJd you do then? 

THE DEFENDANT: Right at. .. .the .s,ame ... time, I shot again. 

THE COURT: After he was 'layin.g down? 

'l'HE DEFENDANT: I don't k.now, .just I:igh t aft~r. The 

first one and then the second one we.nt ·off .. 

THE COURT: . You knew the Ji,rst .. s.hot had hit him? 

THE DEFENDANT : No. 

THE COURT: You didn't know_the first shot had hit 

him at the time you shot hilt\ again.? 

THE DEFENDANT: Yes. 

THE COURT: Was your inte·ntion .. st,ill the same, when 

you shot him the second time., .to either ,kill h,im·or .do him 

great bodily harm? 

THE DEFENDANT:· Yes, 

THE COURT: Why were you ,i.n .Le,E; . Gmmty, .Florida? 

TIIE DEFENDANT: Because r- knew. som,e friends that came 

down here for vacation. 

THE COURT: So you came ~own h~re for vacation? 

THE DEFENDl\N'r~ I ran away fron:i .home. 

'l'HE COURT: So you ran aw_ay, fr:.o.rn home for what reason 
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THE DEFENDANT: Because :t;_ .gQt ,:!,n tr_ouble in Indiana •. 

i/2HE COURT: In other worq_s ,. YQl\ .left t,he State of 

Indiana to avoisi_~ecut.i,qn in ,th~. St.ate of .Indiana? -~- . ·------
THE DEFENDANT: Yes. 

THE COURT: How long did you s:t;.rt.Jggle with Deputy 

E{all? 

THE DEFENDANT: Five minutes, .a.~otit two minutes. 

THE COURT: He caught up .,1:i,.th _yo') _and you struggled . 

and he threw you down· on the ground?. 

THE DEFENDANT: I would s_ay .less than that, less 

than a minute, probably. 

THE COURT: Is it your testimony .that you took the 

gun away from Deputy Hall with the .intent to kill him or 

do great bodily harm to him? .. .. .., .. 

THE DEFENDANT: Yes, sir .... 

THE COUR'r: vn1en did you ·g~t th&.t intent? 

THE DEFENDANT: When I WqS .,dO'\.\Tll . qn . the. ,.ground. 

THE COURT: When you were, qqwn .Qn the _ground, was he 

hurting you? 

THE DEPENDANT: No. ·~ • t 

THE COURT: Was he kickiJlg .at you? . 

THE DEFENDAN'II: No, sir. 

'l'IIE COURT: Was he threat.ening .. _yo,u _in any way? 

THE DEFENDANT: Ue just said t.n.a.t •... 

THE COURT: Did you conside.r that a threat? 
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THE DEFENDANT! Yest but-.~, . , 

THE COURT: But what? 

THE DEFENDANT: I don't kp_ow. • • ' • ~• ~ I ..,. 

THE COURT: Do you under~itand .. tnat if the .Court 

accepts this plea, that the. maximum .. sentence ·which .could 

be imposed upon you is _life ixopi::i.1:iO,rut!ent in . the Stq.te 

Prison? 

THE DEFENDANT: Ye-s, sir: 

THE COURT: And that the minimum s.e.ntence the Court 

can impose on you is also ~life ,impri~onment? 

THE DEFENDANT: Yes, sir: 

THE COURT: Do you also r,ea,liz.e. if I accept this 

plea and sentence you to life in pri~on, you will not be 

eligible for parole for twenty-flve years? 

THE DEFENDANT: Yes, sir• ... 

THE COURT: Has any person .ass.1-\red ,you or .led you to 

believe that you will be r.ec:ei ving anythi.ng .other than 

wpat we have discussed here. today? .... 

TIIE DEFENDANT! No, sir •. 

THE COURT: Has any per sq~ qse.d, .any th:r:eats., force, 

pressure or intimidation t.o. make YQll plead guilty? 

'l'HE DEFENDANT: No, sir. 
\ 

'fHE COURT: When did you 'firs~ lea:r;n that we might 

have a hearing .to dispose .of this .mqtte.r.today? 

THE DEFENDANT: Yesterday. 

------··--------------------------·---------' 
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THE COURT t Was that afte,r ,a f;ull .discussion with . 

your attorney? 

THE DEFENDANT: Yes, sir .... _ 

THE COURT: Do you feel, .,in .yqur: own mincl, that 

you have had adequate time . to .th.ink .t.his .over? 

THE DEFEND.l\NT: Yes, sir •• 

THE COURT: Are there any ques.t.i,ons. that yqu have of 

either mys elf, Mr. Midgley .or. M.r •. .Mars.hall Ring Hall? 

DEFENDAN'I': No, sir. 

THE COURT: Are there any, ques.tj~ons. yo'Q have. of your 

parents? 

THE DEFENDANT: No, sir. 

THE COURT: Do. you feel t:;hc\t you •have .und,erstood 

everything that has gone on here .today? 

TEE DEFENDANT: Yes, sir.' .. 

THE COURT: Do you realiz.e ,w:ha.t. "Y,Q\:!. haye told me, 

that you have killed a man? . 

THE DEFENDANT: Yes, sir. 

THE COURT: You know that lady. :t:i,ght behind you? . 

THE DEFENDANT: Yes, sir. 

'I'I:IE COURT: You know that. ,yqu .k.iJled h,er husband'.( 

THE DEFENDAN~: Yes, sir. 

THE COURT: Have you had ··any o.ocupations or emplpyrnen 

other than going to school? 

THE DEFENDAJ.\'IT: At a li tt·l~ res.taurant job .. 
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THE COURT: What did you .. do .a~ .t.hat_occupation'? 

THE DEFENDANT: Cleaned q,is.hes.,. _mqpp~d floors. 

THE COURT: How long have, _you he.en .in c;ustody? 

THE DEFENDA.l~T: April llt)l.~ 

THE COURT: Have you rec~.iv:e.d .any medication or 

narcotics since your incarceration in jail? 

THE DEFENDA..~T: No, sir. 

THE COURT: Then is it correct. .th.at. you are not now 

under the influence of an~ .alcohql or .narcotic drug? 

THE DEFENDANT: Yes, sir.' 

THE COURT: We.re you under ,the ~nfluence. of any 

alcohol or narcotic drugs ,at. the tiJne _y_ou did this deed? 

THE DEFENDANT: Yes., sir.· 

THE COURT: What drug we:r:.e you .under? 

THE DEFENDANT: Marijuana:·. 

THE COURT: Do you think y,ou w.e.t;e -q.nde,r. the influence 

of marijuana to the extent.that ,yot\ qiq..not know what you 

were doing? 

THE DEFEUDANT: No, sir. 

THE COURT: Does the State ha~~ anY. adqitional 

questions of this client c.onc~rning , .. or o,f this de.f;endant, 

concerning the vbluntariness .of .the. P.lea? 

MR. HALL: The State has :no additional questions. 

THE COURT~ Does the defendant, ,have. any .additional 

questions concerning the v:oluntarine.ss. of the plea? 

__________________ _! 

i· 
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THE COURT: Before proce~ding .f_u,rther, s,entlemen, 

the Court finds that it is. n.ec.e.s.sary ... that .:w:~ dis.pose pf 

any pending matters that rqlght be . .p,ending at thi.s time. 

Are there any motions? 

MR. HALL: Yes, Your Honor, .therE: .are. 

MR. MIDGLEY: May I permi.t the .parent.s to. sit down? 

THE COURT: If you prefer., ,yo'-' .rnay_, of course .•... 

MR. HALL: There I s a moti.on sugges_ting _incompetency 

to stand trial, Your Honor .• 

THE COURT: Are you withd_rawin_g, that mqtion, Mr. 

Midgley? 

MR. MIDGLEY: Yes, sir, subject .to the stipuiation. 

MR. HALL: There I s also, _Your aonor, a motion and 

subsequent order for Statement of Particulars, which has 

not yet been complied with •.. 

THE COURT: Are you waiving.th~ ~equirement.of the 

State to comply with the or.der r.e.qui:i:;:ing the Bil], of 

Particulars, at this time( , 

MR. MIDGLEY: Yes , sir, subject _tq t.he stipulation. 

MR. IIJ\Lt: • There 1 s a ~qtion .. T.Q Strike .T.he Applica-

tion of The M'Naghten Test To Defendant's Insanity Defense 
• 

In This Case. 

THE COURT: You, at this _ti.me, .. a.re 'iithdrawing that 

motion? 

'--~-----·--~---• 
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MR. MIDGLEY: None, Your .. Honor •... 

THE COURT: Before proce~di.ng .(u,rther, ~rentlemen, 

the Court finds that it is. n.ec.e_s,sary ... that .~El dis.pose 9£ 

any pending matters that might be. p,enqing at thi.s time. 

Are there any motions? 

MR. HALL: Yes, Your Honor, .ther~ .are. 

MR. MIDGLEY: May I permi.t: the .parent.s to. sit down? 

THE COURT: If you prefer:, ,you, .may, of course •. 

.MR. HALL: There's a moti.on sugges.ting .incompetency 

to stand trial, Your Honor:. 

THE COURT: Are you withq_rawin_g that mqtion, Mr. 

Midgley? 

MR. MIDGLEY: Yes, sir, subject .to the stipulation. 

MR. HALL: There's also, ,YQur aonqr, a motion and 

subsequent order for Statement of Particulars, which has 

not yet been complied w'i th •... 

THE COURT: Are you waiving .. th~ x:equirernent.of the 

State to comply with the or:der r.~qu.i~ing t,he B:i.lJ, of 

Particulars, at this time?. , 

MR. MIDGLEY: Yes, sir, subject .t<? t_he stipulation. 

MR. HALL: · There's a ~otion .. TQ Strike .T.he Applica-

tion of The M'Naghten Test To Defendant's Insanity Defense 
• 

In This Case. 

THE COURT: You, at this .. ti.me, ... a.re iyi thdrawing that 

P.lotion? 
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MR. MIDGLEY: We withdraw it subject to stipulations, 

Your Honor. 

MR. HALL: There's a Motion for Disclosure Of Im

peaching Information. 

MR . .MIDGLEY: We withdraw the motion, subject to 

the stipulation. 

MR. HALL: There is a Demand For Continuing Disclosure 

filed·subject to the initial Demand for Discovery. 

The State would note we have filed an Answer to the 

Discovery with a second ·additional witness list, third 

additional witness list and at least, at the last count, 

two hundred and seventy-nine pages of discovery,. Your Honor. 

THE COURT: Do you waive any further requirements 

for additional discovery, at this time, that might not 

have been complif?d with?· 

MR. MIDGLEY: Yes, sir, subject to the stipulation. 

MR. aALL: Finally, there's a stipulation, or Motion 

To Stipulation between the defendant and the State of 

Florida to try this case, I believe, on the second of 

October. 

MR. M.IDGLEY: The first of October, I believe, Your 

Honor. 

MR. HALL: Excuse m~, that's the first of October, 

Your Honor. 

THE COUR'r: Then do we agree that the file is now in 

... 
),: 
:-

(, 
;. 
r r. 
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order for the disposition of; .this. mat.ter:, .subject to .the 

stipulation? 

MR. HALL: The State does: .•... 

MR. MIDGLEY: Defense doe,s., ~our .~ono.r. 

THE COURT: Mr. Hall, do you f,e.eil ,:i.t is. necessary, 

or do you desire to add any,th:i.ng ,to th~ .factual ha.sis 

that was given to me by the ,defen.dant?. 

MR. HALL: Not really, Yq,ur HQn.or1. the Cour:t has 

inquired thoroughly. The .defen.dant. has adrni tted his guil 

to First Degree Murder of .Depu,~y Ha.l.l •.. 

I believe tho Court has o.btain.~.d .a ·suffici.ent factual 

basis to predicate that plea .upon. 

THE COURT: . Mr • .Midgley? . 

HR. MIDGLEY: We have notp.ing .fur.ther at this point, 

Your Honor. 

'THE COUR'l': The Court has· one ,mqre ,questiQf!. .,c:oncerni ;, 

the factual situation. Mr.: •. Dil.lb~oK, _a,f:t;:er. you shot 

Deputy Hall, you ran• did JOU noti .... 

THE DEFENDANT: Yes' sir•., ... 

THE COURT: Why did you x:,un.? 

THE DEFENDANT: To get away .•. 

THE COURT: So it's your J:estill:lony that you fled to 

avoid prosecution from Ind,iana anq ,you ,:f;.J.ed .af:ter this ac 

in order to avoid prosecution ag.ain.. Is .that correGt? 

THE DEFENDANT: Yes, sir~ .... 
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MR. HALL~ Does the Court:_ .. w:i.sh .to .kno,"1 ,wh~t. the , 

State stands prepared to pr,ove, ,Y:ou,:r;, .. Honqr':'. ... 

THE COURT: Yes. 

MR. HALL: The State of Flor,ida st.ands. to prove, 

should the question become .n~_c_essa,ry , .. thr:o.-qgh cq11:ipetent 

evidence, on or about the elev.i;nth, clew .of Apr:il, .. 1979, 

between early rnorni;g hour_s_,, _that ~is_ defend~t,. standinl 

in front of you at th.ts time, .. havin,g arrived .at ·Fort Myer ' 

Beach, north end of Estero .:l;.sland, .was commonly referred 

to as the County Park..., arr.ived in .a _s 4olen vehicle; came 

in to some type of contact .or. co_nf_rontatiqn. with the 

victim in this case, Deputy Hall ... 

And that ~ub~eguent to that contact o~_confrontation, 

that he obtained the firearm., t.he .pist;ol of Deputy Hall 

and that he shot Deputy Hal.l. tw.ice.. . . 

I. would note and we could .pr_es~nt co_mpetent evidence 

that the second shot, the killing blow, .was .. a contact 

wound to the back, ca14sing .the qeat:.h .,of Peputy H_q.11. • 

Your Honor, the State als·o _i_s prep'ar:ed to prove, 

through competent evidenc~ .that. s~b.se_qu_en.t; to t;his, the 

defendant left that a:rea and .appa:r::ently_ e,i,ther buried or 

abandoned the pistol,. I wou~d note- .that the ·defendant, 

in his own words, here toqay, .and . .I belie've .that we could 

prove through competent evidence,. h,e _subsequently has 

been charged with attempted rnur.qer in the State of Indian 
I 
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THE COURT: Do you have a,ny. .,qu..ar.rel with, .. or .dis

agreement with the facts t,ha.t .. the.. St,a,te. has just repres-

' 
ented that they could put .. e.videnq~_ on. .apout;_,_ .Mr. Midgley? 

MR. MIDGLEY: Your Honor,. _we· 11,av~ no dis.~greement 

with what Mr. Hall has sai.d .... :i: .h.a,ve .. no p~_rsonal knowledge 

as to the charges in Indlana·,. how.eve.r. ,. _.,:;\nd I .would .simply 

make that a matter of recQrd. 

THE COURT: One more time, .Mr .. . P.1.llbeck .. J\t the time 

you pulled the trigger, af.t.er having pointed .the gun at 

Mr. Hall, did you know whg.i:, ,you were .abo.ut to . do and that 

the probable result from pulling .t.hat t,rigger ·would be 

to kill Mr. Hall? 

THE DEFENDANT: Yes, sir., 

THE COURT: I fir~d that y:ou _ar1; 11-ow: inte,lligent I 

understand the nature of t.he .chargE!S filed against you and-

the consequences of pleading guilt,y . to th.ose charges. 

I further find that the t:;_tate J.s .in .the position to 

prove, and you, by your own. rnou.th ,. admi.tted sufficient 

facts to sustain that plea. 

I further find that your _deci.sion tQ plead _guilty is 

freely, voluntarily and int.elligen_tly made.,. and, that you 

have had the advide and co.un$el of .q cqmpetent lawyer 

with whom you state you a:i::e .satis~ied. 

The court will accept your .ple.a of g_uilty of First 

Degree Murder. Gentlemen? . At th.i,s .ti.me, pursuant to 
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Chapter 921.141 of the Flor.ida" Stat~tes ,. shall we begin 

the sentencing procedure? _ ..... · ........... ,, 

MR. HALL: Yes, Your Hono.r •. . . . 

MR. MIDGLEY: We agree wj,th .that, . .Y.qur:Honor •.. 

THE COURT: At this time,._ a.r.e _i'{e in the position to 

call twelve jurors? 

MR. HALL: I believe Mr •. Mid.gl,ey .intends .. t.o waive 

that, Your Honor. 

MR. MIDGLEY: We have waived that .. requirement, Your 

Honor, by the Written Waiver that we.have filed with the 

Cour.t. 

THE COURT: Do you have c;_ny obj e.ction to the form of 

the Waiver of Trial by A Jucy, .as .. to the sentencing pro

cedure required under Flor.ida Chapte.r .. 921.141, Mra .Hall? 

MR. HALL: No, Your Honor. 

THE COURT: . You having Wc\.i~ed ;tr.ial. by, ,.jucy .as to 

the sentencing procedure t,hat .is .. now:. ,b,efore the, ... Court, at 

this time, is the State ready. t.o.pr.oce.ed?. 

MR. HALL: 'l'he State is, .. Y:01..:1r .Honor. 

THE COURT: Is the defen~an.t i::eady . to proc_eed?. 

MR. MIDGLEY: The defens~ is zeady to proceed, Your 

Honor. 

THE COURT: Mr. Hall, do .. you ha:ve any evidence that 

you·choose to present to th~ Cotirt conce~µing aggravating 

circumstances? 
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MR. HALL: The state of F .. lorid,a ch.oos.es to present 

no evidence of aggravated .ci~ct:nnsta.nces. 

THE CODRT: And you are, .tnere.fo.:t;,e ,. resting your 

case? 

MR. HALL: I am. 

THE COURT: Does the defe_ndant. o.esire .to pr~sent any 

testimony concerning mitigating qirc~m~t.anqes? 

MR. MIDGLEY: Your. Honor,' .the ,defendant w:ould, if 

required to do so, proceed to prove .at .leas.t two miti-, 

gating circumstances. 

The first would be that t·he .. de.f;end,ant has no signi

ficant history of prior c:i::iminal c\Ctiyity, and, the second, 

that the age of the defendant at .the. .ti,me Qf the. crime. 

I believe his testimony here. be.~ore .Y:our Honor supports 

the fact that he was fifteen when tq~ crime was conunitted. 

THE COURT: Will you acc~pt, tl+c\~ as. proof on .behalf 

of the defendant? 

MR. HALL: Yes' Your Honq_r • .. , 

THE COURT: Does the defendant, .ha.v:e any additional 

proof? 

MR. MIDGLEY: None, Your 'Honor .•. 

THE COURT: Does the Stat~ .of .Fiorida have any 

rebuttal? 

MR. HALL: The State has .none. 

THE COURT: The State hav:ing p,r~sented .. any e.v:-idence 
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it chose to present, at this time, ~and, .th.e .defendant 

· having presented any evide.nq~ it .QhQ!'l.~ _a,t this t,ime, the 

Court, at this time, finds .. s.uf fiqient.. .mi ti.gating circum

stances exist which outweight any _a,gg:i:,:avat~ng .circumstance • 

Gentlemen, is there any J.,egal. cc).use. as to .why j udg

rnent and sentence should not .. at this ti.me b~ ,pronounced? 

MR. ·MIDGLEY: Does Your .Ei.onor .. accept the- .s.tipulation 

of State and Pefense in. regard tq t,his .c.a,use?.· 

TI1E COURT: Mr. Hall? 

MR. HALL: State knows of_ no· 1,egal cause why sentence 

should not be pronounced at. this t_ime. 

THE COURT: There being n·o. legaL cnuse s~own as to 

why judgment of sentence s.houlq .not. _at this. time be pro-

nounced, the Court, at this tim~,. adjudiqates you, , 

Donald David Dillbeck, guilty .of th.e. of.fense of Fi.:r:st 

Degree Murder. (Whereupon .the defendijnt was. "fingerprinted) 

THE COUR'l': There being no, just,. _qau,s.e shown as to why 

judgment and .sentence sho1Jld n,ot .. at .thi.s. tim~ .be ,pronounce 1, 

the Court will entertain inforrna~ion, .relevant to sentence. 

to be imposed. 

MR. HALL: State offers n,on,e •. 

MR. MIDGLEY: We would o~lY. requ~st that Yo~r Honor 

agree with the stipulation t_hat .has been entered _into 

between the State and Defense, for .. mandatory qf life 

sentence. 

···---------
____________ ,,, __ ,,._,. ___ _ 
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THE COURT: Mr. Di llbeck ,_ ,dQ yqu .ha,v_e Elnything that 
,· 

you would like to say before I Jrnpoae .sentence? 

'l'HE DEFENDAl.'i!T: No, sir. 

THE COURT: Mr. and Mrs. ))illbed;:_, .do you have any

thing that you would like .. to .. &ay .. b~forQ ~ .impose .sentence? 

MR. AND MRS, DILLBECK: Nq •. 

THE COURT: Does anyone i.n .the .. courtroom have any

thing they would like to s.ay .or .any e.vidence to present 

before I impose sentence? ... The. Cour.t now being .fully 

informed of the circumstances .surro~nding the entry of 

your plea and of the facts .and circumstances surrounding 

this charge, finding no caus.e hav:ing been shown which 

would preclude pronounceme.nt of .s1;.n.te.nce, the ~cmr:t, at 

this time, accepts the stipuJ,.ati,o_n ,entered in_tQ between 

the Defense and the Peopl,.e qf .the State of. Florida, 

through the State Attorney •. 

Pursuant to that stipulat) .. on, )la.ving found Donald 

David Dillbeck guilty of the .o.ff.ens.e of. First Degree 

Murder, it is the sentenc~ ,oj;_ ~law .arid _judgment of this 

Court that you, Do_nald David Dillheck, l:>e cormnitted to the 

custody of the Department of .Corr~otions of .the State of 

Florida to be imprisoned for. a, term oj; the rest. of your 
\ 

life in the institution designated by the State Correction.l 

System. 

Pursuant to Florida law, you will not be .eligible for 
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parole for a period of twen.ty-.fiv.e y~ars ., .'!:he .Sheriff 

of Lee County shall delive.r y_ou to. said .D.ep~rtIT1ent .of 

Corrections in a place prov:ide.d .£.Qr, · your .reqeption. 

A copy of this Judgment a,nd Senten.ce __ s:qall .be . 

deliverecl to said Department; of. Cor.i::e.ctions ... I.t.' s my 

duty to advise you, Mr. Dillbeck, that. _you have thirty 

days in which to file appe_a]. .from. ~h.is_ j_udgmemt and 

sentence, and if you fail_to fil~ appea~~ you will lose 

your right to appeal. 

It is my further duty to .tell. you, that i_t you desire 

to file appeal and cannot .af:fo.r.q tlie se.rvi_ces of an 

attorney, that the Court wiLl , .. upon pr:oper showing, 

appoint one for you. 

Last, it's my duty to advise. ,y.ou that, even though 

you have the right to file __ appea.l, .. t.he _apP,ellate. c;ourt 

will not look into the tel;Jt[S and .con.ditions qf: the. judg-

ment and sentence as long~~ they a~e w!thtn the limits 

prescribed by law. Mr. Ba,iliff?, . (At .. wh.i.ch time the 

defendant was handcuffed) •.... 

THE COURT: Mr. and Mrs •. Dillbe,,c~, .. would yqu step 

forward, please.· Please r.emove the pr.isoner. Gentl_emen, 

would you approach, the bench, please? Any .other business 

to come before the Court? 

MR. HALL: Not by· the Sta,te 1 Your Honor .• 

MR. MIDGLEY: We have non_e, .Your _Honor. 
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1rHE COURT: There being n,o .f;ur,th_er .btisine_ss, the 

Court will be in recess • .. . . «. -- .. ·, . .~ 

(Hearing concluded) 

L. ______________________________ __J 
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STATE OF FLORIDA: 

COUNTY OF LEE 
ss 

45 
P_ago Numbor ---

I, Barbara W. Stimson, De_p'\.:!ty _to .. the .Offi_cial. Court 

Reporter for the Circuit Court ~f the 2~th ~Qtjiqial Circuit 

of the State of Florida, do he.reby .. c;ert_ify ,t.hc1-t, .a hear_ing . 

was had in the cause styled, in. the _caRtio.n hereto, on Page 1 

hereof; that I was authorize~.~o and did .attend .~aid .hearing 

and report the proceeding~_ha~ the~e~nL including .the 

testimony, ~ully and adcu~ately in .shorthand,, aQd .that the 

foregoing typewritten page_s .. nurnbe.req. .J, _th.:i::ough 4 4, inclusive, 

constitute a transcript of .my _s_hqrthand report. of .the pro-

ceedings taken at said time, ..... 
. -\t 

IN WIT~rnss WHEREOF, I- hav;e .hereunt.a. se~ my hand this . .2.S_ I_ 

day of February, 1980. 

~~c,...,~l.)0J7.. 0--- W. S--c-A.--¼."-).~'-.) 
BARBARA W. STIMSON, Deputy to the 
Official Court Reporter, 20th 
Judicial Circuit of Florida. 

......... --·-··-··---··-··---·---------------
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Filing# 165900755 E-Filed 02/01/2023 11 :40:22 AM 

IN THE CIRCUIT COURT 
OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

EXECUTION SCHEDULED FOR 
FEBRUARY 23, 2023, at 6:00 p.m. 

STATE OF FLORIDA, 

Plaintiff, 

v. 

DONALD DAVID DILLBECK 

Defendant. 

_______ / 

CASE NO. 1990-CF-2795 
ACTIVE WARRANT CAPITAL CASE 

STATE'S RESPONSE TO MOTION TO STAY THE EXECUTION 

On Monday, January 30, 2023, Dillbeck, represented state postconviction 

counsel Baya Harrison III and the Capital Habeas Unit of the Office of the Public 

Defender of the Northern District of Florida (CHU-N), file a motion to stay the 

execution. Opposing counsel argues that a stay of execution should be granted 

to fully explore the four claims being raised in the fourth successive 

postconviction motion. But there are no substantial grounds upon which relief 

might be granted being raised in the fourth successive postconviction motion, and 

therefore, the motion to stay the execution should be denied. 
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Facts of the crime and procedural history 

On January 25, 2023, the State provided this Court with the facts of the 

murder and a detailed procedural history of this capital case as well as a short 

procedural history of the prior murder conviction of a deputy used to establish the 

prior violent felony aggravating factor in this case. 

Procedural history of current warrant litigation 

On January 30, 2023, Dillbeck filed a fourth successive postconviction 

motion in the state trial court in this active warrant capital case. The successive 

postconviction motion raises four claims: 1) a claim of newly discovered evidence 

of a diagnosis of Neurodevelopmental Disorder associated with Prenatal Alcohol 

Exposure (ND-PAE), and argues that this new diagnosis is the functional 

equivalent of intellectual disability which, under the reasoning of Atkins v. Virginia, 

536 U.S. 304 (2002), prohibits his execution; 2) a claim of newly discovered 

evidence of Dillbeck's mental condition in 1979, at the time of murder of Deputy 

Hall, which was used in the capital case to establish the prior violent felony 

aggravating factor; 3) a claim that his due process rights regarding clemency 

proceedings were violated when he was denied the opportunity to supplement his 

presentation during the clemency update; and 4) a claim that his three decades 

spent on death row violates the Eighth Amendment prohibition on cruel and 

unusual punishment. 

On January 31, 2023, the State filed its answer to the fourth successive 

-2-
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postconviction motion asserting that all four claims should be summarily denied. 

The State asserted a procedural bar and a time bar as to Claim 1 in addition to 

being meritless; the State asserted that claim 2 was untimely and was riot even 

cognizable; and the State asserted that both claim 3 and claim 4 were meritess as 

a matter of law under controlling Florida Supreme Court precedent. The State 

asserted that none of the four claims warranted an evidentiary hearing. 

MOTIONS TO STAY EXECUTIONS 

A stay of execution is warranted only when there are substantial grounds 

upon which relief might be granted. Davis v. State, 142 So.3d 867, 873-74 (Fla. 

2014) (explaining that a stay of execution is warranted only where there are 

substantial grounds upon which relief might be granted quoting Buenoano v. 

State, 708 So.2d 941, 951(Fla.1998), and denying a stay); Chavez v. State, 132 

So.3d 826, 832 (Fla. 2014) (same standard citing Bowersox v. Williams, 517 U.S. 

345 (1996), and denying a stay); Howell v. State, 109 So.3d 763, 778 (Fla. 2013) 

(same standard and denying a stay). As the State has explained in detail in its 

answer to the fourth successive postconviction motion, none of the four claims 

being raised are viable, much less substantial. 1 

1 Opposing counsel improperly relies on a single Justice's concurring 
opinion to state that even a "remote" possibility of relief can warrant a stay of 
execution. King v. Moore, 824 So.2d 127, 128 (Fla. 2002) (Harding, J., concurring) 
(concurring with the majority's decision to grant a temporarily stay of the 

-3-
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Regarding claim 1, the claim of newly discovered evidence of a new 

diagnosis of ND-PAE, is procedurally barred by the law-of-the-case doctrine and 

untimely, as the Florida Supreme Court previously concluded in Dillbeck v. State, 

304 So.3d 286 (Fla. 2020). The Florida Supreme Court has previously denied a 

stay of execution when dealing with a claim that was procedurally barred by the 

law-of-the-case doctrine. Darden v. State, 521 So.2d 1103, 1104-1105 (Fla. 1988) 

(denying a stay to reconsider the same issue raised previously). The drastic 

remedy of a stay of execution is particularly inappropriate considering the 

procedural posture of this claim. And, as a straight Atkins v. Virginia, 536 U.S. 

304 (2002), claim, it is both untimely and conclusively rebutted by the existing 

record. According to Dillbeck's own mental health expert's testimony at the 

penalty phase, Dillbeck has a normal IQ. (T. XV 2406). Claim 1 is not substantial. 

Regarding claim 2, the claim regarding the 1979 first-degree murder 

conviction used to establish the prior violent felony aggravating factor in the 

capital case, the claim of "newly" discovered evidence is untimely. As a Johnson 

v. Mississippi, 486 U.S. 578, 584 (1988), claim, is not even cognizable under 

Florida Supreme Court controlling precedent because the prior conviction for first-

execution for further briefing based on the possibility that the United States 
Supreme Court intended for the Florida Supreme Court to consider the issue). 
Opposing counsel misreads the Justice Harding's concurrence which never uses 
the word "remote" at all. But more importantly, a single Justice's concurring 
opinion is not the controlling precedent. Opposing counsel must establish 
"substantial grounds" under the Florida Supreme Court's controlling precedent 
to be granted a stay. 

-4-
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degree murder has not actually been vacated. And a trial court in the Second 

Judicial Circuit lacks jurisdiction to vacate a conviction from the Twentieth 

Judicial Circuit. And, even if the prior conviction was ever vacated, the death 

sentence in this case would remain perfectly valid under the reasoning of 

McKinney v. Arizona, 140 S.Ct. 702 (2020), due to the four other aggravatots. 

Moreover, the claim of "newly" discovered evidence of Dillbeck's mental state in 

1979 during the murder of Deputy Hall is meritless because it would not result 

in a life sentence in the capital case. Claim 2 is not substantial. 

Regarding claim 3, the claim of a denial of due process during the clemency 

updates, even the minimal due process rights a capital defendant has relating to 

clemency proceedings do not apply to clemency updates. Dillbeck received more 

than minimal due process, including representation by a clemency attorney, 

during the first clemency proceeding. He is not entitled to any additional due 

process during the clemency update. Claim 3 is not substantial. 

Regarding claim 4, the claim that his spending over three decades on death 

row is cruel and unusual punishment, the Florida Supreme Court has observed 

that "no federal or state court has accepted the argument that a prolonged stay 

on death row constitutes cruel and unusual punishment." Booker v. State, 969 

So.2d 186, 200 (Fla. 2007); Knight v. State, 746 So.2d 423, 437 (Fla.1998). 

Dill beck having spent 31 years on death row, many of which were spent litigating 

postconviction challenges that he raised, is not a violation of the Eighth 

Amendment. Claim 4 is not substantial. 

-5-
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None of the four claims warrants an evidentiary hearing, much less a stay 

of execution. The motion for a stay focuses mainly on claims 1 and 2 but totally 

ignores that both claims are seriously untimely. Indeed, in claim 2, opposing 

counsel is attempting to attack a conditional, negotiated guilty plea entered over 

40 years ago in 1979. The attack consists of "new" evidence from numerous 

witnesses ofDillbeck's diminished capacity at the time he murdered Deputy Hall. 

But even if Dillbeck had decided to go to trial in 1979, risking a death sentence 

under the law at the time, 2 instead of entering the conditional, negotiated guilty 

plea to a life-with-the-possibility-of-parole sentence, the evidence of his 

diminished capacity would not have even been admissible at the guilt phase of 

what would have been a capital trial. Matthews v. State, 288 So.3d 1050, 1063 

(Fla. 2019). 3 A court should not stay an execution to permit a capital defendant 

to pursue a claim that is being raised four decades too late. 

There are no substantial grounds being raised in the fourth successive 

2 Neither Thompson v. Oklahoma, 487 U.S. 815,838 (1988), nor Brennan v. 
State, 754 So.2d 1 (Fla. 1999), had been decided in 1979. So, Dillbeck, even 
though he was 15 years-old when he shot Deputy Hall, was eligible for the death 
penalty under federal constitutional law and Florida law at the time and had, in 
fact, been indicted for capital murder. 

3 See also Evans v. State, 946 So.2d 1, 11 (Fla. 2006) (stating diminished 
capacity "is not a viable defense in Florida"); Hodges v. State, 885 So.2d 338, 352 
n.8 (Fla. 2004) ("This Court has held on numerous occasions that evidence of an 
abnormal mental condition not constituting legal insanity is inadmissible"); 
Spencerv. State, 842 So.2d 52, 63 (Fla. 2003) (holding that evidence of defendant's 
disassociative state would not have been admissible during the guilt phase); 
Chestnut v. State, 538 So.2d 820 (Fla. 1989) (stating that evidence of "an 
abnormal mental condition not constituting legal insanity is inadmissible"). 

-6-
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motion and therefore, the motion to stay the execution should be denied. 

Opposing counsel also asserts that the possibility that this Court will order 

an evidentiary hearing regarding one of the four claims as a basis for a stay of 

execution. Motion to stay at 2. But this Court has already provided for the time 

to conduct any necessary evidentiary hearing, in a full and fair manner, in its 

scheduling order. Moreover, no evidentiary hearing is necessary because two of 

the four claims, claim 1 and claim 2, are seriously untimely and should be 

summarily denied on that basis alone and the two other claims, claim 3 and claim 

4, are meritless as a matter of law and should be summarily denied on that basis 

alone. Alternatively, conducting an evidentiary hearing during warrant litigation 

is not a reason to stay an execution. Indeed, there have been numerous warrant 

cases that involved evidentiary hearings, typically involving lethal injection claims 

when the protocol has been changed, that did not require a stay. See, e.g., Asay 

v. State, 224 So.3d 695, 700-01 (Fla. 2017) (noting an evidentiary hearing had 

been held on an lethal injection claim at which four experts testified, in an active 

warrant case, where one of the drugs in the protocol had changed). 

A short warrant time-frame is not a sufficient reason to grant a stay of 

execution either. Motion to stay at 2. While the warrant consists of a 31-day time

frame, Baya Harrison, who has been state postconvniction counsel in this case 

since 2013, has had nearly a decade to prepare for a warrant. And CHU-N, who 

have been federal habeas counsel since 2016, have had over six to prepare for a 

warrant. A month is more than sufficient time to address four postconviction 

-7-
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claims, especially when two of the claims are seriously untimely and should be 

summarily denied on that basis alone and the two other claims are meritless as 

a matter of law and should be summarily denied on that basis alone. 

Nor are newly hired experts a proper reason for a stay to be granted. In 

claim 2, opposing counsel points to new findings from recently-hired experts, Dr. 

Crown and Dr. Toomer. Motion to stay at 4. If retaining new experts was a proper 

basis for granting a stay, every capital defendant with an active warrant would 

simply retain a new expert and then move for a stay of execution. Moreover, the 

Florida Supreme Court has repeatedly held that hiring a new expert to write a new 

report is not sufficient to establish newly discovered evidence, much less sufficient 

to justify a stay of the execution. Bookerv. State, 336 So.3d 1177, 1181, 1182, n.5 

(Fla. 2022) (stating the new expert's report did "not constitute newly discovered 

evidence" because it merely offered "a new expert opinion on studies that have 

been available for decades"), cert. denied, Booker v. Florida, 143 S.Ct. 254 (2022) 

(No. 22-5037); Asay v. State, 210 So.3d 1, 23 (Fla. 2016) (stating that merely 

"obtaining a new expert to review the same records does not create newly 

discovered evidence" and explaining that obtaining a new expert to review the 

same report does not "convert" the old report or the expert's new report into newly 

discovered evidence citing Howell v. State, 145 So.3d 774, 775 (Fla. 2013)); 

Grossman v. State, 29 So.3d 1034, 1042 (Fla.2010) (affirming summary denial of 

a successive postconviction claim based on a report by his newly retained mental 

health expert which did not constitute newly discovered evidence). The presence 

-8-
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of new experts does not justify a stay. 

Opposing counsel additionally seeks a stay for Dillbeck to undergo 

additional neuropsychological testing to further support claim 2. Motion to stay 

at 7. But Dillbeck has had neuropsychological testing previously. During the 

penalty phase, the defense presented Dr. Woods, a neuropsychofogist, who was 

a professor at Bowman Gray School of Medicine and an expert in developmental 

disorders, to testify. (T. XV 2429). Dr. Woods administered half a dozen tests to 

Dillbeck. (T. XV 2436, 2439, 2444). A stay of execution to conduct additional 

neuropsychological testing as a fishing expedition is not a valid basis for a stay of 

execution, especially not when there has been prior neuropsychological testing. 

cf Shoop v. Twyford, 142 S.Ct. 2037 (2022) (reversing a transport order, ordering 

a capital habeas petitioner to be transported to a hospital for CT /FDG-PET scans, 

issued by the federal district court, under the All Writs Act, because the order 

enabled the habeas petitioner "to fish for unusable evidence, in the hope that it 

might undermine his conviction in some way"). Fishing expeditions are not a valid 

basis for a stay of execution. 

Opposing counsel additionally seeks a stay of execution to attempt to have 

the Lee County 1979 conviction for first-degree murder of Deputy Hall vacated in 

Lee County to support the Johnson v. Mississippi, 486 U.S. 578, 584 (1988), claim. 

Motion to stay at 4, n.2 & 7. The Florida Supreme Court has denied a motion for 

a stay of execution as not being justified based on possible future litigation. 

Chavez v. State, 132 So.3d 826, 832 (Fla.2014) (denying a stay of execution to file 

-9-
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a new federal habeas petition in federal court). Possible future litigation in a 

different court is not sufficient to justify a stay of execution in this Court. And, 

here, Dillbeck is seeking a stay not only based on future litigation in a different 

court but to attack an entirely different conviction. 

Moreover, Dill beck has had over 40 years to attack the voluntariness of his 

1979 conditional, negotiated guilty plea including in the months before the 

penalty phase in the capital case, when it would have mattered the most. In more 

recent years, Dillbeck has filed two postconviction motions attacking the 1979 

conviction. In April of 2018, Dillbeck, represented by counsel, filed a 3.800(a) 

motion attacking his life with parole sentence, despite his also having a death 

sentence. The 3.800(a) motion was denied and affirmed on appeal by the Second 

District. And then, in May of 2019, Dillbeck, represented by new counsel, filed a 

Rule 3.850 motion raising a claim based on the "new" diagnosis of ND-PAE, 

despite his having entered a conditional, negotiated guilty plea in the non-capital 

case. The 3.850 motion was denied by the Lee County trial court on waiver 

grounds for failing to comply with its prior order but Dill beck did not appeal that 

order. 

The eve of an execution is hardly the time to start raising additional attacks 

on a 40-year-old guilty plea. The delay in not doing so at an earlier date, should, 

itself, preclude any stay of execution. Bucklew v. Precythe, 139 S.Ct. 1112, 1134 

(2019) (noting the United States Supreme Court had vacated a stay of execution 

as an abuse of discretion where the inmate waited to bring a claim until ten days 
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before the scheduled execution for a murder committed 24 years earlier citing 

Dunn v. Ray, 139 S.Ct. 661 (2019)); Nelson v. Campbell, 541 U.S. 637,650 (2004) 

(noting there is a strong equitable presumption against granting a stay of 

execution where the underlying claim could have been brought at such time as to 

allow consideration of the merits of the claim without requiring a stay);Brooks v. 

Warden, 810 F.3d 812, 824 (11th Cir. 2016) (noting a stay of execution is an 

equitable remedy that is not available as a matter of right and denying a stay of 

execution where the motion to stay was filed two months before the scheduled 

execution). 

The State of Florida and the surviving victims of Dill beck's multiple crimes 

have an enormous interest in the finality and timely enforcement of valid criminal 

judgments. Ledford v. Comm'r, Ga Dep't of Corr., 856 F.3d 1312, 1320 (11th Cir. 

2017) (denying an emergency stay of execution in a capital case because the 

claims were time-barred, not substantial, as well as due to the delay in raising the 

claims and noting the State and the victims' interest in the finality of the 

sentence). The people of Florida, as well as the surviving victims, "deserve better" 

than the "excessive" delays that now typically occur in capital cases. Bucklew v. 

Precythe, 139 S.Ct. 1112, 1134 (2019). Courts should "police carefully" against 

last minute claims being used "as tools to interpose unjustified delay" in 

executions. Id. at 1134. As the United States Supreme Court has emphasized, 

last-minute stays of execution should be "the extreme exception, not the norm." 

Bucklew v. Precythe, 139 S.Ct. 1112, 1134 (2019) (emphasis added). 

-11-
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Accordingly, the motion to stay the execution should be denied. 

Respectfully submitted, 
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Filing# 165977283 E-Filed 02/02/2023 10: 16:55 AM 

ST ATE OF FLORIO A 

V. 

DONALD DAVID DILLBECK, 
Defendant. 

----------------I 

IN Tl!E CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR LEON COUNTY, FLORIDA 

CASE NO. 1990 CF 2795 

ORDER CANCELLING HEARING AND TRANSPORT ORDER 
' 

THIS CAUSE comes before the Court on the Defendant's Fourth Successive Motion for 

Postconviction Relief filed pursuant to Florida Rule of Criminal Procedure 3.851 on January 30, 
- i 

2023. On February I, 2023, the Court held a Huff1 case management hearing. The Court having 

considered the Motion, the State's Response, heard the arguments of counsel, and read the entire 

transcript of both the guilt/innocence and penalty phases of the trial, it is'hereby: 

ORDERED and ADJUDGED that an evidentiary hearing is no! necessary and therefore 

the Transport Order entered January 26, 2023, is CANCELLED. Def~ndant OILLBECK shall 

NOT be transported for the hearing on February 3, 2023. The Court will enter a separate order 

.addressing the merits of the motion. 

DONE and ORDERED in Leon County, Florida, on February 2, 2023 . 

Copies to: 
Baya Harrison, lead counsel for Defendant 
Linda McDermott, counsel for Defendant 

. /(+(' ''---
ANGELA C. DEMPSEY 1 
Circuit Judge 

Charmaine M. Millsaps, Office of the Attorney General 
Eddie Evans, Esq., State Attorney's Office 
Philip Fowler, Florida Department of Corrections 
Leon County Sheriff's Office, Bailiffs Unit 

1 See Huff v. State, 622 So. 2d 982 (Fla. 1993 ). 



991

Filing# 166007721 E-Filed 02/02/2023 01:44:19 PM 
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SECOND JUDICIAL CIRCUIT, IN 
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STATE OF FLORIDA 
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DONALD DAVID DILLBECK, 

Defendant. __________ / 

PROCEEDINGS: 

BEFORE: 
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REPORTED BY: 

MOTION FOR STAY OF EXECUTION 
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Leon county courthouse, Room 341 
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and 
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PROCEEDINGS 

THE BAILIFF: All rise. court is now in session. 

The Honorable Angela Dempsey presiding. 

THE COURT: Please be seated. Good afternoon. 

okay. so we're here this afternoon on 90CF2795, on state 

of Florida versus Donald David Dillbeck, on a Huff 

hearing. So we're going to be focused on whether we need 

an evidentiary hearing in this case. 

Does the defense want to go first? 

MS. MCDERMOTT: Yes, Your Honor. May I use the 

podium? 

THE COURT: sure. wherever is more comfortable for 

you. 

MS. MCDERMOTT: And, Your Honor, just as a 

housekeeping matter, I just wanted to see, do you want me 

to argue the first claim and then let the State respond? 

or do you have any preference as to how -- how we go 

about this? 

THE COURT: Yes, my preference would be that you 

address all four claims, and then I'll give them an 

opportunity to respond. 

MS. MCDERMOTT: Yes, Your Honor. so as to the 

the reason we're here, as you stated, we're here to 

determine whether or not the court would grant 

Mr. Dillbeck an evidentiary hearing. And both the State 
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and Mr. oillbeck set forth that standard, it's in the 

rule. I know you're aware of it. But I just wanted to 

make two -- three brief comments about the rule. 

4 

obviously, the key here is if there's any disputed 

facts, even facts relating to diligence, then we believe 

that we're entitled to an evidentiary hearing. And then 

I did just want to point out that the standard set forth 

in 3.851 doesn't change or become more stringent just 

because we're litigating under a death warrant. 

so, as to the first claim, Mr. Dillbeck's first 

claim is based on the 8th Amendment and the evolving 

standards of decency. Specifically, Mr. oillbeck suffers 

from Neurobehavioral Disorder associated with Prenatal 

Alcohol Exposure, and that is hyphenated as ND-PAE. This 

is the equivalent of intellectual disability. So this 

in addition to the 8th Amendment violation related to 

evolving standards of decency, it would also be 

unconstitutional not to find that the equal protection 

clause also -- of the 14th Amendment also protects 

Mr. oillbeck from execution here. 

That Mr. Dillbeck suffers from ND-PAE is 

indisputable. At his capital trial in 1991 the trial 

court found that there was evidence to support the 

diagnosis and it was, essentially, uncontested. His 

mother drank 18 to 24 beers every day throughout her 

SUSAN BRYANT, RMR, OFFICIAL COURT REPORTER 
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pregnancy and that caused irreversible damage to 

Mr. Dillbeck. 

5 

And I want to point out that in 1991 the trial judge 

made an interesting remark that sort of explains why 

we're here today, 30-plus years later, on this claim. He 

said: The experts' conclusions at the time were tenuous, 

and made in the early stages of the research. The 

impacts of the disorder were not clear to the trial court 

at that point, even though he determined that the 

diagnosis existed. 

And that is because in science, and in medicine, 

what we see is that there is a progression and an 

advancement with various types of disorders like ND-PAE. 

And, so, therefore, that is why we're here today. And, 

because of that, we attach the declaration of 

Dr. Natalie Novick Brown, a leading researcher in the 

area who explains the evolution of the medical and 

scientific communities' consensus regarding ND-PAE as an 

accepted diagnosis and the recent recognition by that 

community that it has achieved the equivalence of 

intellectual disability protections within and those 

should be applied in the forensic setting. 

So as Ms. -- as Dr. Novick Brown indicates in her 

declaration, ND-PAE is still considered a proposal in the 

DSM-V TR; however, the community has decided that that 
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proposal has not reached the level that it is uncontested 

and there is a consensus that it should preclude 

execution of individuals like Mr. Dillbeck. 

so like -- like intellectual disability, you can 

look at the -- you can look at the science and the 

research and you can see how it's sort of evolved over 

the years. Mr. Dillbeck, 1n 2018 and 2019, brought a 

newly discovered evidence claim on this very -- this very 

issue because the research had continued to progress. 

However, at that time, there had not been yet a 

consensus. Today, there is. 

As to the State's argument that -- that it would be 

law of the case, no court has previously ruled on this 

particular claim under the 8th Amendment. And in courts, 

though different factual scenarios might lead to 

different kinds of claims and that may be the case here, 

no one has considered this specific claim. It is 

properly before the court. It ripened upon the setting 

of Mr. Dillbeck's execution. 

I think that the specific issue that the court needs 

to consider in granting an evidentiary hearing is that 

the State has indicated that there are issues in dispute. 

First of all, we disagree about whether or not ND-PAE 

meets the intellectual disability-equivalent. That is an 

issue in dispute. we have evidence to show that it does. 
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The State contests that. 

we also have evidence that a consensus has been 

formed in the medical and scientific communities that 

this type of condition should preclude -- should preclude 

Mr. Dillbeck's execution. And we can also identify when 

that consensus came to be. 

And because of that, we're asking the court to 

permit us to have an evidentiary hearing as to those 

three specific factual issues; that the files and the 

records in this case do not show that Mr. Dillbeck is 

entitled to no relief. 

And with that, Your Honor, I would just ask if I 

could have an opportunity to make any brief remarks about 

the State's argument, if it's different·from their 

pleading. But thank you -- oh, oh, I am going to keep 

going. sorry, sorry. 

so as to claim --

THE COURT: Let me -- let me ask you about that 

first one. 

MS. MCDERMOTT: Yeah. 

21 THE COURT: so for me to find in your favor, 

22 wouldn't I have to be extending Atkins quite a bit? 

23 MS. MCDERMOTT: well, you have the absolute 

24 authority as a judge in the state of Florida to determine 

25 ,that something violates the 8th Amendment and is cruel 
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and unusual. So ,n that regard, we are asking you to 

make that determination. 

8 

we're not asking you necessarily to extend Atkins so 

much as realize that everything that held in Atkins 

applies here with this condition; a condition that 

Mr. Dillbeck, he was completely innocent in this case. 

He had -- this is not a scenario where he did anything or 

anything -- you know, he's responsible for having this 

condition. 

so, Your Honor does have the authority to make this 

finding and should certainly take the testimony on those 

discrete issues in order to do so. 

THE COURT: And Mr. Dillbeck's IQ 1s between 98 and 

100; right? 

MS. MCDERMOTT: I mean, it's not within the Atkins 

IQ range, but I think if you were to read the declaration 

from Dr. Brown Novick [sic] you would see that she 

specifically indicates that one of the problems in the 

diagnosis for ND-PAE is that people with higher IQs that 

can't fall into the Atkins side, but have essentially the 

same exact problems and deficits and organic issues, 

should also be protected because in many cases they have 

more significant adaptive deficits. 

And she would also speak to the fact that the entire 

medical and scientific community at this point is trying 
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to move away from the IQ scores and the tethering that 

has been done to those particular scores in any type of 

condition because they don't reasonably demonstrate the 

effects of these types of disorders on functioning and 

issues that the court identified in Atkins and in Hall 

related to the fairness of the trial, the culpability of 

the Defendant and the penological interests of the death 

penalty, that society has of the death penalty. 

As to claim 2, our claim 2 is based on 

newly-discovered evidence related to the circumstances of 

Mr. Dillbeck's prior conviction from when he was 15 years 

old. The aggravator -- the evidence that we have 

presented through the motion and attached the 

declarations for, concern his culpability, his state of 

mind at the time of that crime. And they would have 

certainly been admissible in his capital case in 1991. 

They were not -- they were not known to trial counsel and 

they couldn't have been known with due diligence. 

THE COURT: HOW do you know that? That they weren't 

known to trial counsel? 

MS. MCDERMOTT: well, we've spoken to trial counsel 

and he has indicated that because of the plea in this 

case, the discovery process ended. I don't believe that 

there were any depositions of any lay witnesses. There 

were a few depositions taken related to police officers. 

SUSAN BRYANT, RMR, OFFICIAL COURT REPORTER 



1000

10 

1 But none of the individuals with whom we spoke recently 

2 gave any type of deposition, anything beyond the 

3 statement. And some of the witnesses we were able to 

4 locate weren't even listed in the State's discovery. 

5 THE COURT: So -- but it sounds like the ones that 

6 gave the statement in 1979, they were listed and defense 

7 counsel did have those statements. 

8 MS. MCDERMOTT: .There were statements, correct. 

9 And, I guess, that sort of brings me to the next point in 

10 terms of the diligence aspect. While they might have 

11 been known to defense counsel, the particular statements 

12 and the things that had been honed in on, most recently 

13 were not indicated in their -- in their statements to law 

14 enforcement. And under Waterhouse, I think that -- that 

15 case is particularly relevant here, because it suggests 

16 that trial counsel and post-conviction counsel are not 

17 required to undertake investigation without some 

18 knowledge or indication that something may come of that. 

19 Reasonable diligence is only reasonable diligence. It 

20 certainly isn't maximum diligence. 

21 And so, therefore, when you have police reports from 

22 officers who are trained to take statements, trained to 

23 get the information that's needed, prosecutors, defense 

24 counsel are entitled to rely on those. so omissions, or 

25 things that just didn't come up in those interviews, 
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cannot be said to be -- Defendant cannot be said to be 

found to not be diligent for finding those types of 

things. 

In Waterhouse, the issue there was inaccuracies in 

the report, but, here, an omission would really be no 

different from an inaccuracy. There wouldn't have been 

reason to expect that witnesses might have information 

concerning Mr. Dillbeck's state of mind or functioning 

that would have become relevant until -- because -

because he was taking a plea. 

11 

so, clearly, I think if you look at -- if you look 

at the evidence there is the -- the statements of the 

witnesses led to speaking with experts who then provided 

information and conclusions and opinions about his 

functioning at the time of that crime, the various 

stresses he was under, and how -- you know, how he was 

behaving, and they have concerns about his sanity, about 

diminished capacity, and about his competency to take 

that plea, all of which could have been presented to 

the -- the sentencing jury, in this case where we had an 

eight-to-four recommendation. The State certainly made a 

feature of the -- of the 1979 conviction by placing 

multiple witnesses on the witness stand, including law 

enforcement officers, the medical examiner's deposition, 

FDLE agents. so it was clearly used and argued as a very 
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weighty aggravator in Mr. Dillbeck's penalty phase. 

Here, the jury recommended death only by a narrow 

eight-to-four recommendation, and so certainly I think 

you can look at this evidence and it is more than 

reasonable to say that it would have probably produced an 

acquittal -- or, I'm sorry, a less sentence, a life 

sentence had the jury known of that evidence. 

Just to point out a couple of things about the 

State's -- the State's argument is they relied on Mungin 

versus State, the 2020 opinion. And I would just ask the 

court that, though the specific circumstances in that 

case were very different than the circumstances here, the 

newly discovered evidence witnessed in that state was 

known to the defense. He was Mungin's close friend and 

former wrestling partner. He visited with Mungin in 

prison and had kept in contact with the defense team over 

the years. So there was a different type of level of 

communication with that witness. And in that case when 

the Florida supreme court found that it was not diligent, 

certainly there was a basis, very, very different from 

the basis here, to do so. 

so as far as I think the disputed facts here are 

whether or not, you know, Mr. Dillbeck was diligent, how 

he would have known to speak to any of these witnesses, I 

would point out that none of those documents are on the 
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record, other than the extent that we wanted the Court to 

have them, so they can attach to the 3.851. But, 

certainly, we would ask the court to hear evidence about 

diligence and about the specific information related in 

those -- those documents, and then also hear from the 

experts who relied on them, along with other information 

to make some very significant findings about that about, 

about Mr. Dillbeck's state of mind at the time of that 

crime. 

As to claim 3 

THE COURT: I guess, let me ask you before you move 

on to that, would you agree that the plea colloquy in the 

1979 murder is thorough? 

MS. MCDERMOTT: I have concerns about that colloquy, 

because what we know about it is he was told about a 

potential plea the day before. His parents were in 

Ft. Myers. They met with him. They, essentially, told 

him that it would kill them if he got a death sentence in 

the case. 

THE COURT: Didn't the judge there offer to give 

them more time if they needed more time? 

MS. MCDERMOTT: He certainly did. I mean, 

Mr. Dillbeck's parents and Mr. Dillbeck's attorney 

believed that it was in his best interest likely to do 

this. He was 16 years old, facing the death penalty. 
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And certainly as a parent, I would imagine that that -

that that would cause grave concern. 

14 

However, as a 16-year-old, he had just turned 16 

within a few weeks of that plea. And if you look at the 

specific plea and you look at the reports of our experts, 

they actually indicate that the plea colloquy itself 

raises concerns about his continuation of just answering 

1n the affirmative every time he is asked a question. 

He does give a factual proffer at one point. 

However, that -- those concepts that are really critical 

to the plea colloquy, things like: Is this knowing and 

voluntary? Have you had enough time, you know, to 

understand what your defenses would be? Those types of 

questions are much more sophisticated. 

And we have a 16-year-old suffering from a severe 

neuro-behavioral disorder at that time, and so I think 

that the plea colloquy actually raises some concerns and 

our experts do speak to that. 

THE COURT: Have you read many state court 

colloquies? 

MS. MCDERMOTT: I mean, I have read in the cases I 

have worked on in post-conviction, if there were pleas, I 

have read those and a few of the trials. 

THE COURT: I know in federal court they spend a lot 

more time. In state court we don't have that luxury. 
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Obviously, it was a serious case. But have you -- have 

you ever read a plea colloquy that's 43 pages like this 

one? 

15 

MS. MCDERMOTT: well, to be honest, Your Honor, the 

fact that he was a 16-year-old and his parents were 

questioned for much of that, I thought was concerning. 

And perhaps that's not concerning for people who do this 

more frequently, but it appeared to me that the parents 

had a much larger role in this plea than they should 

have. And they actually put a lot of pressure on 

Mr. Dillbeck to take that plea. 

THE COURT: Isn't a plea a contract? 

MS. MCDERMOTT: It is, I mean --

THE COURT: Minors can't enter into a contract. 

MS. MCDERMOTT: well, but he still -- he did, 

though, I mean, that was his -- ultimately, it was his 

decision. And that's where I feel like, you know, 

developments about how we think of juveniles and things 

like that, I mean, that certainly shouldn't be lost on 

the court in terms of what Roper says in those types of 

cases. Because he was -- he was young; he was 

impressionable; he was scared; and his parents were 

putting extreme amounts of pressure on him to -- to do 

this so that he could save his own life. 

And I don't know that he understood the impact of 
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what that meant in terms of he had a -- he had a pure 

di m·i ni shed capacity defense, which the Florida supreme 

court recognized, in this case was a defense to his crime 

here, they just found it harmless because there was also 

felony murder. But in the 1979 case, there was no other 

felony. It was a it was strictly a first-degree 

murder case. And he raised the diminished capacity 

defense. And anything about the condition that he 

suffers, that would have been, and would be in this day, 

still a defense to those issues. 

so -- so I think that because of the complexity of 

all these types of issues, that it was not a satisfactory 

plea, and I don't think it was voluntary and knowing. 

But I also think that our experts would speak to that 

issue. ors. crown and Toomer have looked at that. And 

they have -- or. crown has said, though, that it was a 

preliminary report. He did have concern about the plea. 

And or. Toomer, likewise, felt like it was very 

concerning and that there were enough red flags that 

competency was an issue that should have been explored. 

THE COURT: You can move to claim 3, if you like. 

MS. MCDERMOTT: Thank you, Judge. 

In terms of claim 3, the issue before the court is a 

clemency proceeding that occurred in this specific case 

and whether or not it violated due process. what 
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occurred here is not all that unusual in that when 

Mr. Dillbeck completed his federal proceedings, the 

Governor at that time, Governor Scott, appointed clemency 

counsel for him and a clemency packet was prepared. A 

hearing was held and submitted for review to the 

Governor's office. 

But then what happened was we had a ten-year span of 

time where nothing was done and no one asked for updates. 

And then there was no notice here in te~ms of the death 

warrant. Had there been notice, certainly there could 

have been an effort made to provide additional clemency 

materials to the Governor. 

Because as we've seen, even just based on what I've 

mentioned about claim 1 and now with claim 2, there is 

other information that would be relevant to that inquiry. 

And that should have gotten before the Governor before 

setting Mr. Dillbeck's execution. Particularly this type 

of evidence related to his mental functioning would be 

very salient, I believe, to the clemency determination 

and could have swayed the Governor into not signing this 

warrant. 

so I would just point out a couple of things based 

on the State's -- the State's brief or the State's 

motion. It 1s not -- nothing precluded the Governor from 

signing Mr. Dillbeck's warrant. He did litigate some 
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issues between 2013 and today, but based on the statutory 

construction of the Timely Justice Act, nothing precluded 

him from signing his warrant. 

And, in fact, the last two death warrants signed 

were signed of individuals who had ongoing litigation in 

their cases. So the fact that the warrant wasn't signed 

for ten years should not -- that should not be laid at 

Mr. Dillbeck's feet for -- for litigating his case when 

issues had arisen. 

Also, I would just state that in the Bowles v. 

Desantis case, which the State cites, that was an 

entirely different set of circumstances where federal 

court counsel sought to intervene in the initial clemency 

proceeding. And while they were invited to submit 

materials, they were told that they couldn't appear at 

the clemency interview. 

And when they complained about that, the 11th 

circuit told them that the State didn't have to allow 

them to intervene, they gave them a reasonable 

certainly a reasonable opportunity or one that didn't 

didn't come to the level of violating Ohio v. Woodard. 

so it's slightly different. I certainly think it's 

different on the factual basis, and I do think some of 

the legal legal issues are different. 

so the lack of the opportunity for an update and the 
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denial of clemency based on a stale report ,n this case 

violates -- violates the 14th Amendment as well as the 

8th Amendment. 

As to the last claim, this is the claim related to 

Mr. Dillbeck's time on death row, which in Florida is 

solitary confinement and has been for the entirety of 

19 

his -- his incarceration, with the exception of 

approximately the past 90 days when Judge Morales Howard 

in the federal court in Jacksonville, after settlement 

negotiations, signed a settlement order, or approved of a 

settlement order allowing for some additional time out of 

cell for inmates like Mr. oillbeck. 

However, that means that almost 30 years, 

Mr. Dillbeck was kept under extremely cruel and certainly 

unusual circumstances of solitary confinement. And this 

claim is not like the claim that has been brought before 

and that the State cites to the various opinions from the 

Florida supreme court. This claim is based on the 

original public meaning of cruel and unusual and how that 

would relate to solitary confinement. 

This claim sort of arose from the united states 

supreme court's opinion in Bucklew v. PrecyLhe, 

P-r-e-c-y-n-t-h-e [sic], which specifically said that in 

order to -- in order to evaluate cruel and unusual, you 

need to look at the original public meaning of those 
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terms in relation to the claim. 

And in this case, we've set it out in the motion, 

but clearly the founders did not did not believe that 

solitary confinement was an appropriate punishment. 

It was continuously rejected because of the -- the 

difficulties and the horrors that it caused. And it had 

been, quite frankly, completely unused until 

Mr. Dillbeck's generation of people, of individuals who 

committed first-degree murders were then put on death row 

and put back in solitary confinement. 

So, based on that, we're asking that the court find 

that his super-added punishment of being in solitary 

confinement for 30 years means that he should not be 

executed, and his -- and that his death sentence is no 

longer -- no longer in. -- it violates the 8th Amendment. 

Three poi nts to make about the State.' s the 

state's argument. They do not engage, they do not 

address Mr. Dillbeck's claim at all. They do not address 

Bogle and the notion of the original public meaning of 

cruel and unusual punishment. And for that reason, I 

would just assert that they have not -- that they have 

not at all disputed what we've said. 

second, I would say that the solitary confinement 

suit, which resulted in more out-of-cell time, also 

essentially shows 1n this evidence of what this claim 1s 
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about, that the court has now recognized and the DOC, by 

agreeing to settle that case, has recognized that 

solitary confinement is a uniquely cruel and unusual 

punishment and adds -- adds punishment to an otherwise 

run-of-the-mill sentence that is imposed by the trial 

court. 

And then, finally, or I would -- and I just wanted 

to point out that the state seemed to suggest that that 

solitary case had -- the settlement had permitted 

Mr. Dillbeck out-of-cell time for a lengthier time. But, 

really, it's only been 90 days, give or take a week, that 

solitary confinement in Florida has changed. 

And it's not even certain that it will remain. As 

of right now, we failed to put the Band-Aid has sort 

of been placed on allowing people out of their cell, as 

to have the National Guard overseeing those out-of-cell 

times, and they're only contracted through next year --

My final point on this is that, again, Mr. Dillbeck 

shouldn't be faulted -- the state makes that claim that 

he should be faulted by litigating his case. And we've 

set out why none of his litigation should count against 

him, but, certainly, none of the litigation over the past 

30 years -- or, I am sorry, over the past decade, when he 

was warrant eligible shouldn't count against him. 

And with that, I don't have any further argument 
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unless the court has questions. 

THE COURT: would you agree that claim 4 is purely a 

legal claim? 

MS. MCDERMOTT: Yes, Your Honor. unless there's 

any -- unless there's any dispute over his recent 

solitary confinement settlement and what it has given to 

Mr. Dillbeck. But I think it's pretty clear, you could 

even look at the documents in that -- in that record over 

in the federal court. 

THE COURT: And what about claim 3? Is that a legal 

claim? 

MS. MCDERMOTT: I think that's a legal claim, unless 

there's any dispute from the state about the fact that we 

didn't have an opportunity to update the clemency, update 

the clemency packet. 

THE COURT: okay. okay, thank you. 

MS. MCDERMOTT: Thank you, Your Honor. 

THE COURT: Ms. Millsaps. 

MS. MILLSAPS: May it please the court. Assistant 

Attorney General Charmaine Millsaps. I am going to first 

talk about summary denials. 

Yes, Your Honor, there is a rule governing summary 

denials, but there is also precedent from the Florida 

supreme court saying it is perfectly proper for this 

Court to deny claim, summarily deny claims that are 
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procedurally barred, that are untimely. There are a 

number of other ones, but the two that matter here are 

the procedurally barred and the untimely and meritless as 

a matter of law. So because -- really, claim 1 and 2 

are -- claim 1 is both procedurally barred and untimely, 

and claim 2 is untimely. -And so it's perfectly proper on 

the basis of those procedural hurdles for you to 

summarily deny a claim without an evidentiary hearing. 

You're not limited to the rule. obviously, you should 

follow Florida supreme court precedent as well. 

so, moving to the individual claims, I'll go through 

them one by one as well. claim number 1, is the newly 

discovered evidence of a new diagnosis of ND-PAE. I'm 

just going to refer to it as the new diagnosis. 

This entire claim well, Your Honor, there are 

really two parts to this claim. one is the newly 

discovered evidence of.the new diagnosis and the other is 

an Atkins claim. And so I'm really going to address them 

separately because they are separate. They are two 

legally separate claims. 

Yes, Your Honor, the as part of the original 

penalty phase, fetal alcohol effects were -- were found 

as mitigation. so, yes, that is true. But -- but this 

particular diagnosis -- and the Florida supreme court 

held that in their prior case, both this court and the 
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Florida Supreme court have already addressed the newly 

discovered evidence of the new diagnosis. 

And what the Florida supreme court said this 

court found is untimely and the Florida supreme court 

said that -- that it was untimely because the diagnosis 

was recognizable ana established and the DSM-IV, which 

was published in 2013. so both this court and the 

Florida supreme court have already addressed this, that 

part of this claim. 

24 

And, Your Honor, the cite's in my Answer but I just 

want to give that to you. That's Dillbeck v. State, 304 

so.3d 286. It's from the Florida supreme court (2020). 

So this claim is procedurally barred by the 

Law-of-the-case Doctrine. The Florida supreme court has 

affirmed and so that is the law of this case. And that 

wasn't even addressed as -- by opposing counsel. 

okay. And then it's untimely for the exact same 

reasons. The newly discoyered evidence aspect is also 

untimely for the exact same reasons that the Florida 

supreme court gave in oillbeck; namely, was that it 

should have been brought shortly after 2013 when the 

diagnosis was published in the DSM-IV. And that's -

that's how the Florida supreme court views this. So it's 

barred by the Law-of-the-case Doctrine and it's untimely. 

Now, Your Honor, I also would like to, obviously, 
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discuss that -- the Atkins part of this. And I would 

like to explain what I mean by Atkins doesn't apply at 

all, because it's not the same as intellectual 

disability. Your Honor, Atkins was -- is limited to true 

intellectual disability. The Florida supreme court has 

repeatedly rejected attempts to have Atkins cover any 

other, all kinds of different types, organic brain 

damage, this, that, the other thing. And I have a whole 

footnote describing the different mental conditions that 

the Florida supreme court has rejected as -- as a basis 

to expand Atkins. 

And what's more, Your Honor, under the Florida's 

conformity clause, because Atkins itself is limited to 

intellectual disability, I disagree with counsel; no, 

Your Honor, is not free to expand Atkins beyond any other 

mental condition than that of intellectual disability. 

Now as a straight Atkins claim, Your Honor, this is 

also -- this is untimely as well. Because, Your Honor, I 

won't go through the whole history of how the 

intellectual -- the prohibition on the intellectual 

disability developed. But the Florida supreme court has 

basically said that these kind of Atkins claims need to 

be raised -- needed to be raised circa 2004. And this 

claim is being raised for the first time in 2023, so this 

claim is nearly 20 years late. And I cited Bowles in my 
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answer for that. 

Then, Your Honor, most importantly, his Atkins 

claim, as a straight Atkins claim, which is the only 

correct analysis that this court could do, is totally 

meritless. Dillbeck has a normal IQ. As part of the 

penalty phase, Your Honor, a defense mental health expert 

testified at the penalty phase in this case that 

Dillbeck's IQ was normal. And I gave you the cites. It 

was Dr. Berland. And Dr. Berland had performed the WAIS 

IQ on oillbeck and found that his IQ was 98 to 100, which 

is, literally, perfectly normal. so the existing record 

rebuts this Atkins claim, as far as the Atkins aspect to 

it. 

Your Honor, I'll move on to Claim 2, unless Your 

Honor has any questions for me. 

THE COURT: Yeah, go ahead and move on, please. 

MS. MILLSAPS: okay. The second claim really also 

has two aspects to it. First, it is a Johnson versus 

Mississippi claim, and I will explain what that is. And 

then the other aspect is newly discovered evidence of 

witnesses' statements regarding Dillbeck's mental state 

or condition when he was -- when he killed the deputy 

with the deputy's own gun back in 1979. 

so, first, I'm going to discuss the Johnson versus 

Mississippi claim. Johnson versus Mississippi is a case 
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from the United States supreme Court that when one of the 

main aggravators relied on depends on a conviction that 

is vacated, that that's an error. And you have to do 

something about the error. But that's definitely an 

error. 

Here here's the problem, the 1979 conviction 

first-degree murder conviction for Deputy Hall has not 

been vacated. under Florida supreme court cases, and I 

cited Wickham, Johnson, Lukehart, there are more, the 

conviction must actually be vacated before you have a 

Johnson versus -- a valid Johnson versus Mississippi 

claim. As the current state where the prior conviction 

is valid and intact, this 1s not cognizable. 

Your Honor, she also seemed to be -- they seem to 

also be directly attacking the conviction. And this 

court has no jurisdiction. They're directly attacking 

the validity of the 1979 negotiated and conditional plea. 

It was conditional on the judge accepting the sentence. 

so she's directly attacking that conviction and that's 

not proper in this court. A judge in the second Judicial 

circuit has no jurisdiction to vacate a conviction from 

an entirely different circuit, in this case, the 20th 

Judicial circuit. 

so the Johnson versus -- as a straight attack, she 

should not be doing that in this court. As a Johnson v. 
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Mississippi, it's not a valid Johnson v. Mississippi 

claim because the underlying conviction, as of right now, 

remains intact. 

And furthermore, Your Honor, if some day 1n the 

future the 1979 murder was vacated, under the recent 

united States supreme court case of McKinney v. Arizona, 

this court would reweigh and the four remaining 

aggravators to this death sentence would still be valid. 

Okay, Your Honor, moving on to -- to the second 

aspect. There also seems to be some sort of allegation 

that we misrepresented the nature of the 1979. Your 

Honor, we really -- we only -- most of our presentation 

regarding this prior was only 20 pages of the trial 

transcript. And the only thing we said -- they seem to 

be focused on premeditated. 

well, Your Honor, that's an accurate description. 

That is not a misrepresentation. That's an accurate 

description of the murder. so we don't think there is 

any problem with what.the State said. 

Remember what the state said, the prosecutor in the 

penalty phase in this case. He gave them -- he gave the 

jury a transcript of the plea colloquy and also the 

judgment and sentence. so this jury had what -

literally what had been said in court about this. so we 

don't think there's any misrepresentation or due process. 
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Now, Your Honor, as -- as newly-discovered evidence 

regarding the numerous witnesses and then the two 

experts, Dr. crown and Dr. Toomer, talking about those 

numerous witnesses, yes, we do think it's untimely. we 

don't think Dillbeck was diligent. 

Waterhouse is a very different situation, Your 

Honor, the case. Yes, there is a big difference between 

a misrepresentation or -- and a total omission. Your 

Honor, if you want to talk to witnesses about things that 

are not in their statement, they needed to do that 

decades ago. 

So these -- these witnesses that have now added 

more, because they only went to talk to them recently, 

yes, that is not diligence. I agree diligence only has 

to be reasonable, but that's not reasonable diligence. 

This is a 40-year-old conviction. They could have done 

this before the plea -- before the penalty phase in this 

case or in any of the other years post-conviction, the 

numerous post-conviction. They've had years to know that 

this prior conviction mattered to this death sentence. 

And this is the first we're hearing of these witnesses. 

so, no, I do not believe they were diligent in doing 

this. 

And then, Your Honor, even if you cut through all of 

that, we don't the witnesses and experts would not 
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result in a life sentence, which would be the standard 

for newly-discovered evidence. Even if you considered 

these untimely statements from these witnesses, and the 

experts, this would not result in a life sentence 

because, Your Honor, we don't even think it would 

undermine this conviction itself. 

30 

This is a diminished capacity defense. And so we 

don't even think it would undermine that in any way. I 

don't even think it would affect the aggravator in any 

way. But once again, even if you did, even if you 

thought it might affect it somehow, we have four other 

aggravators. The sentence would remain death, regardless 

of these additional witnesses and the two defense 

experts. 

Now, Your Honor, I'm going to move on to claim 3. 

Opposing counsel admits that her clemency update argument 

is a purely legal argument. And she focuses really on 

the lapse between the first clemency hearing and package 

and the -- the update that was conducted approximately 

ten years later. 

But, Your Honor, the Florida supreme court has in 

part, and I cited that in my brief, has rejected claims 

that several years between the first clemency hearing and 

the update is itself a problem. so, Your Honor, the fact 

that there's been a -- a gap between the -- the hearing 
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mean anything. we don't -- I don't -- there is no case 

holding that you have some sort of due process rights 

regarding clemency updates. 

31 

so, Your Honor, I don't -- obviously, no evidentiary 

hearing is required on a claim that is purely a legal 

claim. 

Mann, from the Florida supreme court, 112 so.3d 

1158, at 1162 from Florida supreme court (2013), 

basically says that claims that are a matter of law 

can -- that are purely legal, should be denied without 

an -- should be addressed without an evidentiary hearing. 

No evidentiary hearing is necessary on that one. 

Your Honor, turning to the Lackey claim, and I'll 

get to our argument, the more detailed argument about the 

original public meaning. But, first, I would like to 

point out that Justice Thomas, both Justice Thomas of the 

united states supreme court and the Florida supreme 

court, have said there's just no legal basis for anything 

such as the Lackey claim. Here is what he says. He says 

he's unaware of any constitutional support for such an 

argument. That is what Justice Thomas said. And I cited 

the case where he said that. 

And then the Florida supreme court, both in Booker 

and Knighr have said, and I am going to quote this: No 
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federal or state court has accepted the argument that a 

prolonged stay on death ·row constitutes cruel and unusual 

punishment. That is basically controlling precedent 

rejecting that. 

And they've routinely rejected Lackey claims, the 

Florida supreme court have, including most recently in 

Long, and I cited that in my -- in my Answer, in the 

state's Answer. 

Now, Your Honor, getting to her original public 

meaning of solitary confinement. Your Honor, what I 

used -- I cited Davis versus Dixon, which is a -- a 

published opinion on this recent settlement. And what I 

was really using it for is that it says what the 

conditions were like before, as well as what they are 

going to be under the new settlement. And I think from 

that published opinion, it's clear, which Dillbeck, as I 

understand it, was one of the people in it. And Linda 

and opposing counsel, Linda McDermott, was one of the 

attorneys. And you can see that in the published 

opinion, Your Honor. well, I won't say published. It is 

available on westlaw, and I will give you the westlaw 

cite. 

But the reason I cited it was to show you it is not 

accurate to describe our conditions -- the conditions on 

death row before the settlement as solitary confinement. 
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And here's why I say that, the -- the opinion law so 

about increased access to time outside. Increased access 

to -- to materials to use and watch on their tablets. 

There are -- it's certainly not what anybody would 

consider in the colloquial sense of solitary confinement. 

So, Your Honor, the original public meaning of 

solitary confinement is somewhat of a red herring, 

because our death row conditions, even before the 

settlement -- which you can see from the opinion 

describing the settlement, before the settlement was 

entered, that they weren't what most people would 

consider solitary confinement. 

But, Your Honor, she also said that is a matter of 

law so I .also -- once again, because it is purely legal, 

no evidentiary hearing is required to resolve purely 

legal matters .. Your Honor, that's 

Now, Your Honor, I hesitate to do this, to talk -

there was a lot of talk about the plea in this case and 

its voluntariness. And I really do think that's more 

appropriate in the 20th Judicial circuit. But I 

certainly will answer your questions regarding the plea 

if you -- or on any other matters if Your Honor wishes me 

to do so. 

THE COURT: I don't think I have any questions. 

okay. Did you want to reply briefly, Ms. McDermott? 
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MS. MCDERMOTT: Yes, Your Honor. Thank you. 

Thank you, Your Honor. There is just a couple of 

matters I want to address. The first is related to 

claim 1. This is not a newly discovered evidence claim. 

It is an 8th Amendment claim. No prior court has ruled 

on it as to the legal contours of the claim; and, 

therefore, it is not procedurally barred or defaulted ,n 

any way. 

And I would ask the court to also consider the 

opinion law so the U.S. supreme court in Hall, which is 

the intellectual disability opinion law so 2014 that 

discusses how critical it is to look to the medical and 

scientific community when determining the standards and 

the issues that relate to how the 8th Amendment is 

interpreted in these types of particular cases with 

mental and, you know, disorders and things of that 

nature. 

As to claim 2, I think that what trial counsel here 

,n Leon county could have done with the newly discovered 

evidence is, they could have shown that the case in 

Ft. Myers, the conviction was actually invalid based on 

Mr. Dillbeck's diminished capacity. But even more so, 

even if that weren't the case, they could have certainly 

presented a group of witnesses to describe bizarre and 

mentally disturbed behavior surrounding the time of the 
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crime that would have severely impacted how the jury may 

have considered that prior felony. 

And one thing as to the issue about the reports and 

whether or not we were -- we were diligent or prior 

counsel was diligent in not interviewing witnesses, I 

would say that omission can also be a misrepresentation. 

It may -- it may be inadvertent, but it could still be a 

misrepresentation of what witnesses saw and their 

observations. so I don't think that that 1s the way to 

define whether or not we should have been on some sort of 

notice to go and interview witnesses in that particular 

case. 

And then in that same vein I would just note that 

under the Florida Statutes Registry counsel, who 

Mr. Dillbeck has had for many years, is precluded from 

going and representing Mr. Dillbeck in the non-capital 

case. And certainly -- well, not precluded so much as 

certainly couldn't be paid in that case. so there's -

there's no way to challenge that without doing that pro 

bono or obtaining some sort of volunteer counsel to do 

that under the current statute. 

so the fact that the State indicates that we could 

have done this for years, it really wasn't until 

Mr. Dillbeck had federal counsel and the warrant was 

signed and the various things that happened that 

SUSAN BRYANT, RMR, OFFICIAL COURT REPORTER 
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triggered the brief and hurried investigation, which, in 

and of itself, has turned up some very, very impactful 

things about his mental state 1n 1979. 

I just wanted to mention as far as the Lackey claim 

goes, the original public meaning as to the term "cruel 

and unusual." If the state wants to litigate whether or 

not Mr. oillbeck's particular solitary confinement is 

cruel and unusual, then that turns the claim into a fact 

claim. And we could have a proceeding that, you know, 

would much look the same as the solitary confinement case 

that was filed in federal court on behalf of the death 

row inmates, with witnesses and discovery and those types 

of issues. 

It certainly wouldn't be something that could be 

resolved in an under warrant situation because of the 

massiveness of that type of endeavor. But I would say 

that that is sort of not the issue here. ooc has always 

characterized Mr. oillbeck's incarceration as solitary 

confinement. And the notion that it somehow wouldn't -

wouldn't be considered cruel and unusual under some -

you know, under -- because it didn't look like solitary 

confinement in -- historically, would be an issue that 

the court would have to take evidence on to resolve. 

And, with that, I just thank Your Honor and I ask 

that the court grant a stay and an evidentiary hearing ,n 

SUSAN BRYANT, RMR, OFFICIAL COURT REPORTER 
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this case on behalf of Mr. Dillbeck. 

THE COURT: okay. Thank you. okay. so under the 

scheduling order, y'all are going to get me proposed 

orders by five today, right? And those-~ I would assume 

those would probably, for the most part, mirror the 

motion and the response, right? 

can you guys just e-mail those to me directly in 

word? I've been on the e-mail list that everybody has 

been getting all the documents, I think, on. I mean, I 

know I'm on it. I assume it has all you guys on there. 

And then, I guess, so send that by five in word. 

And then I don't know if the Motion for Stay should 

be addressed in that same order or a separate one. Do 

you guys have a strong feeling about that? 

MS. MCDERMOTT: well, Your Honor, I would just note 

that in terms of our Motion for Stay, we do point out 

that while we have witnesses standing by for Friday, 

certainly, these types of issues, we believe, would 

require a little bit more time to fully prepare. so I 

think, depending on what the court decides, you do have 

authority to issue a stay. And I would just ask the 

court if you're going to hold an evidentiary hearing that 

you consider giving us a stay so that we can properly 

prepare without this truncated and extremely burdensome 

timeline that is in place at this point. 

SUSAN BRYANT, RMR, OFFICIAL COURT REPORTER 
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THE COURT: okay. What's your thoughts on that, 

Ms. Mi 11 saps? 

38 

MS. MILLSAPS: well, I'll just include my proposed 

order on -- my proposed resolution of the stay inside my 

proposed resolution of the -- of the claims. 

THE COURT: okay. 

MS. MILLSAPS: okay? And I'll e-mail it to you in 

word. I e-mail it to your JA, not directly to you? 

THE COURT: I'd rather you e-mail it directly to me. 

I mean, I'm going to be here 

MS. MILLSAPS: okay. 

THE COURT: at 5:00 and after 5:00, but I'm not 

going to require that she do so. 

MS. MILLSAPS: okay. I'll make sure I have your 

THE COURT: And I'm on the one -- 1s it Jennifer Lee 

that's been sending 

MS. MILLSAPS: Yes. 

THE COURT: I'm on that 

MS. MILLSAPS: Good. 

THE COURT: on that group e-mail. 

MS. MILLSAPS.: Good' okay. And then I just wanted 

to check, Your Honor, about two hours before this, I sent 

the State's I filed the State's Response to the Motion 

to stay. 

THE COURT: I did receive that; thank you. 

SUSAN BRYANT, RMR, OFFICIAL COURT REPORTER 
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39 

1 MS. MILLSAPS: Thank you. 

2 THE COURT: okay. can y'all think of anything else 

3 we need to talk about today? 

4 MS. MCDERMOTT: No, Your Honor. 

5 THE COURT: okay. Thank you, guys. 

6 (The proceedings concluded at 2:30 p.m.) 
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Filing# 166024436 E-Filed 02/02/2023 03:29:40 PM 

IN THE CIRCUIT COUR11 
OF THE SECOND JUDICIAL CIRCUIT, IN 
AND FOR LEON COUNTJY, FLORlDA 

EXECUTION SCHEDULED FOR 
F-EBRUARY 23, 2023, at 6:00 p.m. 

STATE OF FLORIDA, 

PLaint(ff; 

V. CASE NO. 1990 CF 2795 
ACTIVE WARR\A.NT CAPITAL CASE 

DONALD DA YID DILLBECK 

Defendant. 

__________ ! 

OR.DER DENYING DEFENDANT'S FOURTH SUCCESSIV~ MOTION FOR 
POSTCONVICTION RELIEF AND MOTION FOR STAY OF EXECUTION 

I 
THIS CAUSE comes before the Court on the Defendant's Fourth Successive Motion for 

! 

Postconvictioi1 Relief ("Motion") raising four claims, and Motion for Stay of Execution 

predicated on those claims both filed pursuant to Florida Ruic of Crim~nal Procedure ~.851 on 
• I 

1 

January 30, 2023. Pursuant to the Florida Supreme Cou11's Scheduling Order entered January 

23, 2023, and this Cou11's own scheduling order, on February I, 2023, !the Court held a Huff 1 

j 

case management hearing. The Corn1 having considered all the pleadings, heard the arguments 
i 

i 

of counsel, and read the entire transcript of both the guilt/innocence an~ penalty phases of the 
! 

trial, hereby finds as follows: 

I. On February 26, 1991, after a seven day trial, the jury fo?nd Defendant guilty of 

First Degree Murder (count I), Am1ed Robbery (count 2), and Anned ~urglary (count 3). On 
I 
i 

March 1, 1991, after a three day penalty phase, the jury recommended that the Court impose the 
i 

death penalty for the First Degree Murder conviction. On March 15, l 9? l, the Court sentem.:ed 
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Defendant to death for count I and issued written findings in suppoti ther~of and consecutive life 

sentences on counts 2 and 3. The Florida Supreme Court affinned De{endant' s judgment_ and 

sentence. Dillbeck v. State, 643 So. 2d l 027 (Fla. 1994) (Dill beck l). 

2. Defendant filed a postconviction motion pursuant to Fl~rida Ruic of Criminal 

Procedure 3.851 on April 23, 1997, and an amended motion on April 16~ 2001. The trial Court 
i 

held an evidentiary hearing on April L 2002, and denied the motion a~d amendment by order 
! • 

dated September 3, 2002. Defendant filed an appeal and also filed a Petibon for Writ of Habeas 
i 

Corpus. On August 26, 2004, the Florida Supreme Court denied the Petition for Writ of Habeas 
• I . 

Corpus, and affinned-in-part and remanded-in-part the postconviction n1otion, fru· the Cou11 to 

make findings of fact and conclusions of law. Dillbeck v. State, 882 So. 2d 969 (Fla. 2004) 

(Dillbeck 11). The trial Court entered a detailed order on July 22, 2005, ~vhich was affirmed by 

the.Florida Supreme Court Dillbeck v. State, 964 So. 2d 95 (Fla. 2007) (Dillbeck III). 

3. On March 28, 20 I 4, Defendant, represented by registry ~ounsel Bay a Han-ison 

filed his first successive postconviction motion raising three claims: l) iheffective assistance of 
• I 

I 
counsel during the penalty phase for presenting mitigating factors of l,ick of impulse control, 

;nodel prisoner evidence, and prior bad acts that opened the door to aamaging evidence; 2) 

escape was not a proper aggravato.r because the state did not prove the primary motive for the 

killing was witness elimination; and 3) a claim of newly discovered e~idence based on new 
j 

studies regarding the effects ofjuvenile incarceration in adult prisons. Thls Court denied the first 

successive motion and that denial was affinned on appeal in a written, ~ut unpublished order.2 

The Florida Supreme Cou1t found claims l and 2 to be procedurally barred and claim 3 to be 

both untimely and without merit. Dill beck v. State, l C1S Su.Jd 214 ( Fin. 2!} I 5) ( Dill beck IV). 

Rule 3.851(f)(5)(B), Fla. R. Crim. Pro. and Huff v. State, 622 So. 2dl982 (Fla. 1993). 
2 The order is available ~nline at: https://efactssc- i 
public. tlcourts.org/casedocuments/20 I 4/ l 306/201 1306 __ disposition 131 p2 I .pdf 

! 
2 
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4. On April 11. 2016, Defendant, represented by Bay a ~arrison filed a second 

i 

successive postconviction motion raising a claim based on Hurst v. florida) 136 S.Ct. 616 

(2016). This Court denied the second successive motion and that denial ~vas affinned on appeal 
' 

in Dillbeck v. State, 234 So. 3d 559 (Fla. 2018) (Dillbeck V), cert deni6d, Dillbeck v. Florida, 
. I 

139 S.Ct .. 162 (2018). 

I 
5. On May 9, 2019, Defendant. represented by Baya Harrison filed a third 

successive postconviction motion raising a claim of newly discovered ev~dence of a diagnosis of 

Neurodevelopmental Disorder associated with Prenatal Alcohol Exposur~ (ND-PAE). The State 

' 
answered and the court denied the third successive motion as untimely, I On January 28. 2020, 

the Flotida Supreme Court affinned finding the claim untimely because the ND-PAE diagnosis 

was first recognized in 20 I 3. Dill beck v. State, 304 So. 3d 286 (Fla. 2(~20) (Dill beck VI), cet1 
. ' 

denied. Dillbeck v. Florida, 141 S.Ct. 2733 (2021). 
l 

6. Defendant also filed a Petition for Wiit of Habeas Corp~1s in the U.S. District 

Court for the Northern District of Florida. The District Court disniissed three claims as 
I 

untimely, denied the other claims, and declined to issue a certificate of ap~ealability. Dillbeck v. 

l 
McNeil, 2010 WL 419401 (N.D. Fla., January 29, 2010): Dillbeck v. McNeil, 2010 WL 610309 

' 

(N.D. Fla., February 19, 2010); Dillbei;k v. McNeil. 2010 WL 3958639!(N.D. Fla., October 7, 

2010). Defendant subsequently filed a Petition for a Writ of Ce1tiorari, \\jhich the U.S. Supreme 

Court denied. Dillbeck v. Tucker, 132 S.Ct. 203 (U.S. 2011 ). 

7. The following statement of facts is found in Dillbeck I: 

Dillbeck was sentenced to life imprisonment for killing a polideman with the 
officer's gun in 1979. While serving his sentence, he walked away from a public 
function he and other inmates \Vere catering in Quincy, Florida. I He walked to 
Tallahassee, bought a paring knife, and attempted to hijack a car add driver from a 
shopping mall parking lot on June 24, 1990. Faye Vann, who w~s seated in the 
car, resisted and Dillbeck stabbed her several times, killing her. Dillbeck 
attempted to flee in the car, crashed. and was arrested shortlyi thereafter am! 
charged with first-degree murder, anned robbery, and anned burglary. He was 

i 3 
i 
' 
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convicted on all counts and sentenced to consecutive life tenns oti the robbery and 
burglary charges, and, consistent with the jury's eight-to-four ¥commendation, 
death on the murder charge. The court found five aggravating and numerous 
mitigating circumstances. 

Dill beck I at l 028. 

8.. In the instant motion, Defendant raises four claims discussed below. At the Huff 
i 

hearing on February I, 2023, Defendant acknowledged that Claims 3 [ and 4 are purely legal 

questions that can be resolved without further testimony. Regarding c1l1ims 1 and 2, the Court 
. . i 

finds there is no need for an cvidentia1y hearing. Additionally, for the l·easons set fo11h below, 

Defendant's motion is denied in its entirety. 

9. This Court may summarily deny a postconviction claiin that is conclusi vcly 

rebutted by the existing record. Rule 3.851 (i)( 5)(8 ). Fla. R. Crim. P. This Court may also deny . . l 

successive postconviction claims that are untimely. Rodgers v. State, 288\Sa. 3d 1038, 1039 (Fla. 

2019) (affirming a summary denial of a successive postconvictian claim a~ untimely), cert. denied, 
i 
i 
i 

Rodgers v. Florida, 14 l S.Ct. 398 (2020). To be considered timely fil~d as newly discovered 

evidence, a successive rule 3.851 motion must be filed within one year bf the date upon which 

tl)..e claim became discoverable through due diligence. Jimenez v. State,i997 So. 2d I 056, I 064 

(Fla. 2008); see also Rule 3.85 l (d). Fla. R. Crim. P. Additionally, the cotjrt may summarily deny 
! 
i 

purely legal claims that are meritless under controlling precedent. Mann v.!State, 112 So. 3d 1158, 
i 

1162-63 (Fla. 2013 ). 

CLAIM 1 

I 
DEFENDANT'S DIAGNOSIS OF NEURODEVELOPMENTAL DlSORDER ASSOCIATED 
WITH PRENATAL ALCOHOL EXPOSURE (ND-PAE), EXEfyIPTS HIM FROM 
EXECUTION. 

1 

10. This claim is very similar to and relies on the same studiqs offered for the claim 

raised in Dillbeck's Third Successive Motion for Postconviction Relief Based on Newly 

4 
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I 

Discovered Evidence at pp. 5-8. In that 2019 motion, Dill beck offere1l a report created by a 

multidisciplinary team consisting of Dr. Natalie Novick Brown, Dr. Wes Center, Dr. Paul 

Connor, Ph.D., Dr. Richard Adler, and Dr. Faye Sultan, Ph.D. Id. This t~am diagnosed Dillbeck 
I 
! 

with Neurobehavioral Disorder Associated \Vith Prenatal Alcohol Exlposure (ND-PAE) and 
I 

found he suffered from significant and quantifiable cognitive and aditptivf functioning deficits as 

a result. Id. at 6. 

11. CuJTently, for Claim 1, Dillbeck relies upon that same di~gnosis in an attempt to 

I 
fashion new arguments based upon what has already been presented to tl~is Court and dismissed 

! 
as untimely. Sec Order Dismissing Defendant's Postconviction Motion e1itercd January 28, 2019. 

i 
As discussed above, that dismissal was affim1ed by the Florida Suprem~ Coui1 in Dillbcck VI. 

The Florida Supreme Court wrote: 

[T]he facts on which the claim is predicated-a diagnosis of ND~P AE and qEEG 
results-could have been discovered by the use of due diligence ~s early as 2013, 
when ND-PAE became a diagnosable condition. Dill beck and his counsel failed 
to exercise due diligence by w:1iting until 2018 to pursue evaluatidn, testing, and a 
diagnosis of ND-PAE. Thus, _the trial court did not err in dismi$sing Dillbeck's · 
motion as untimely. 

1 

Dillbeck V, 304 $0. 3d at 288. 

12. The same is true for the current claims. The clock began in 2013, and therefore, 

Dillbeck had until 2014 to pursue his claims that his ND-PAE diagnosis 1,liakes him categorically 

i 

exempt from execution under Atkins. In addition to the law of the c~se, other caselaw also 

supports this conclusion. Long v. State, 27 l So. 3d 938 (Fla. 2019), cert.I denied sub nom. Long 
. I 

v. Florida, 139 S.Ct. 2635 (Fla. 2019) (finding Long's knowledge of his prain damage since his 
l 
I 

penalty phase and references to "research and studies much older than on~ year prior to the date 

that Long filed his motion" made the motion untimely); Branch v. State, 236 So. 3d 981, 986 

(Fla. 2018) (holding "[S]cientific research with respect to brain developn~ent does not qualify as 

newly discovered evidence."). 
5 
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13. Although opinions of the scientific and medical cornmunit~cs do evolve, Dillbeck 

I 
knew of and presented evidence of his Prenatal Alcohol Exposure at I trial3 and in his third 

I 
successive postconviction motion and could have "discovered similar res1arch" over the years to 

I 
! 

timely make this claim. Mo11on v. State, 995 So. 2d 233~ 245 (Fla. 2Q08) (finding that even 
I 

I 
though a 2004 brain mapping study had not yet been published at the time of Morton's trials, 

! 
Morton or his counsel could have discovered similar research at that tim~.); Davis v. State, 142 

I 
So. 3d 867 (Fla. 2014) (holding studies cited by Davis, addressing the effects of alcoholism and 

I 
sexual abuse on brain development do not constitute newly discovered ev,idence.) 

l4. A successive postconviction motion may not be used to n.Jitigate a claim that has 

been raised and rejected on direct appeal or prior postconviction motion. Hendrix v. State, 136 

So. 3d 1122 (Fla. 2014); see genera!lv Swain v. State, 91 l So. 2d 140, 114 (Fla. 3d DCA 2005) 
! 

(applying the doctrine of res judicata to claims presented in 3.850 nl1otions). Defendant is 

procedurally ban-ed from re-litigating his claim regarding ND-PAE. 

15. Defendant also asks this court to extend Atkins to Defendant due to his ND-PAE 

diagnosis based on evolving standards of decency. 

I 

Atkins prohibits the execution of 
! 

intellectually disabled dcfcndants. 4 This CoUii declines to expand Atkins ~o include other mental 

conditions, such as ND-PAE. This Cou1i is required to fc)llow United! States Supreme Court 

I 
Eighth Amendment jurisprudence and may not expand those holdings. Aj11. L § 17, Fla. Const 

I 

I 
When the United States Supreme Collli establishes a categorical rule, e~panding the category, 

I 
violates that rule. Kearse v. Sec·y. Fla. Dep't of Corr., 2022 WL 366l526f at *26 (I Ith Cir. Aug. 

l 

25, 2022) (citing Barwick v. Sec'v. Fla. Dep't of CmT., 794 F.3d 1239, 121,:7-59 (11th Cir. 2015)). 

·
1 The Trial Court found it was the "most compelling" mitigator in its Fin ings in Suppo11 of the 
Sentence of Death entered March 15, 1991, Conclusion. I 
•
1 Aktins and Nita A. Farahany, Cru~I and_ Unusual Punishments, Vol. 8p Wash. U. Law. Rev. 
859 ( 2099), attached_ to Defendant_ s motmn as Attachment A use th1' older term "mentally 
retarded· rather than mtellectually disabled. 6 
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Furthen11ore, the Florida Supreme Court has repeatedly refused to expaml Atkins to other types of 

mental conditions and illnesses. See. ~g., Gordon v. State, 350 So.3d 25, p (Fla. 2022). Atkins is 
I 
I 

limited to claims of intellectual disability and therefore the additional e111idcnce of ND-PAE will 

not be considered. 
l 

16. Additionally, the Atkins claim, as a claim of intellectual disa~ility, is untimely. Atkins 
I 

was decided in 2002. Under Florida Rule of Criminal Procedure 3 .203, ~s the rule then provided, 

any Atkins claim had to be raised in 2004 but this Atkins claim is being r~ised for the first time in 

2023. Bowles v. State, 276 So. 3d 791. 793-94 (Fla. 20 I 9) {citing Harve~ v. State, 260 So. 3d 906, 

907 (Fla. 2018), Blanco v. State, 249 So. 3d 536, 537 (Fla. 2018), and Ro<liri 0 uez v. State, 250 So. 

3d 616 {Fla. 20 I 6)). The claim of intellectual disability is being raised nearly two decades too 

late. 

17. Alternatively, the claim of intellectual disability is meri ,less because the record I . . . 

establishes that Dillbeck has normal intellectual functioning. Defendan~ alleges that despite his 
! 

average IQ score and lack of formal diagnosis, he "embodies the lessene~ culpability" described 

I 
in Atkins v. Virgini§:, 536 U.S. 304 (2002). One of Defendant's me11'tal health experts at the 

penalty phase, Dr. Berland, a board-certified forensic pathologist, testified that he administered the 

I 

WAIS IQ test to Dillbeck. (Trial Transcript(TT), Vol. 15, pp. 2336, 2341), Dr. Berland testified 
l 

! 
that Dillbeck's IQ was 98 to 100, which is average. (TT, Vol. 15, p. 240~). The existing record 

conclusively rebuts the Atkins claim. I 
I 

18. Because the claim of intellectual disability is procedurall~ ban-eel, untimely and 

i 
conclusively rebutted on the merits by the existing record, this Court denies Claim I. 

7 
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CLAIM 2 

NEWLY DISCOVERED EVlDENCE DIMINSHES THE AGGRA V~ TING NATURE OF 
THE 1979 CAPlTAL FELONY CONVICTION. I 

19. Dillbeck's second claim alleg.es newlv discovered evidence about his 1979 guilty • I . -
l 

plea to the First Degree Murder of Deputy Hall in Lee County Cast! ~o. 197.9 CF 335. The 
I . I 

Court separates Claim 2 into two subclaims: (A) the newly discovered 1vidence establishes that 
i 

the 1979 conviction used to aggravate his capital case is. "invalid" a~~d therefore bis capital 

! 
sentence violates Johnson v. Mississippi, 486 U.S. 578 ( 1988) and (BD the newly discovered 

l 

evidence not presen.ted at his penalty phase mitigates or rebuts the 1979 ~1urcler conviction. The 

· Court finds neither warrant an evidentiary hearing. 

I 
20. As an initial matter, the Court finds both subclaims are ~ntimely. As discussed 

i 
above, it is proper to summarily deny postconvictlon claims that are unti'11ely. Mungin, 320 So. 

I 
3d 624, 626 (Fla. 2020); Rodgers v. State, 288 So. 3d at I 039. FIJrida Rule of Criminal 

I 

Procedure 3.851 (d)(l )(2)(A) categorically bars claims filed outside the tjne-year time limitation 
i 

unless, "the facts on 1.vhich the claim is predicated were unknown to the ~ovant or the movant's 

i 
attorney and could not have been ascertained by the exercise of dqe diligence." "For an 

othe1-vvisc untimely claim to be considered timely as newly discovered e~idencc. it must be filed 

within a year of the date the claim became discoverable through due diligence." Mungin, 320 
' 

So. 3d at 625-26. The clock does not restart when new expe11 opinio~~s based on previously 
l 

available evidence are presented. Booker v. State, 336 So. 3d 1177, 1182111.5 (Fla. 2022). Nor is 

it restarted by affidavit statements from known witnesses previous!~ available to testify. 

Mungin, 320 So. 3d at 625-16. Good cause for failing to assert successiye claims earlier is also 

required. Rule 3.85l(e)(2), Fla. R. Crim. P. 

i 
21. In 2023, Dillbeck relies on the following "newly di~covered" evidence to 

challenge his 1979 prior violent folony conviction in his 1991 capital pedalty phase: (I) Robert 
! .· 8 
\, 
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' 
Schienle's statement that he interacted with Dillbeck before the 1979 :looting of Dcpllly Hall 

and thought something was not right; (2) witness statements from Karet Haubert, and Jon and 

Carol Herbster, that they saw Dillbeck walk out of the ocean covered in ·eaweed back in 1979; 

(3) Linda Kunz's statement that Dillbeck "looked like he had a break from reality'' and \Vas 

unfocused after shooting Deputy Hall back in /979; (4) Carl Krieg ~a childhood friend of 

Dillbeck's) stating he believed Dillbcck was on pure adrenaline back i?1 1979, that it always 
i 
i 

seemed like something was wrong with him. that he used amphetamines, ~md that he was beaten 

in school; and (5) 2023 reports from Ors. Crown and Toomer expressing tloubt about Dillbeck's 

mental state at the time of his 1979 crime and guilty plea. 

22. The claim is decades late. The doctor's reports arc not newjly discovered evidence 
! . 

themselves. See Booker, 336 So. 3d at 1182 n.5. 5 And neither arc witnpsses that have always 
; 

l 
been available to testify to things they witnessed in 1979 ( I 2 years qefore Dill beck's I 991 

1 . . 

penalty phase, 22 years before his first 3.851 motion, and over 43 years b;eforc today). Mungin, 

320 So. 3d at 625-26. Sec also White v. State, 964 So. 2d 1279, I 285 (l':-1a. 2007) (finding the 

Defendant failed to explain why his proposed witness, Frank Marasa, could not have been 
' 

discovered by diligent efforts either prior to trial. in preparing his l 983 pottconviction motion). 

23. In an attempt to argue this claim is timely, Dillbeck relies or two Florida Supreme 

Court cases, Waterhouse v. State, 82 So. 3d 84, 104 (Fla. 2012) and Mrnigin v. State, 79 So. 3d 
i 

726, 737 (Fla, 20 I I), and adds an exception into the timeliness requiretent that is simply not 

there. In Waterhouse, the Florida Supreme Court held due diligence was[establishecl where two 

; 

elements were met: (I) a witness previously spoke to law cnforceme1it and the infonnation 

included in the report is inaccurate or false and (2) defense counsel swearJ he relied on the rep01i 

5 Dillbeck makes a perfunctory remark that these reports relied on medical a.lvances not available in 
1979, but neither Dr. Crown nor Dr. Toomer rely on any new advancement ayailable less than a year 
before Dillbeck's present motion. See Dillbeck's App'x Vol. Il, 0-P. ' 9 
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and did not investigate fu1ther because the report iodicated the witness ,ould not have any more 

information about the crime. 82 So. 3d at 104; see also Mungin, 79 ~o. 3d at 73 7 ("We arc 

I 
troubled by the possibility that a false police report was submitted and tl}en relied on by defense 

counsel."). 

24. Omissions are not falsities, making Waterhouse and Mu1~gin clearly inapplicable 
i • 

i 
i 

to these facts. Those cases also went to trial and involved alleged Brady violations. Here 
. . ! 

Dillbeck alleges: Schienle gave a statement to law enforcement in 1979 !that did not incl.ude the 
' 
I 

infonnation he gives now; Kunz gave a statement saying Dillbeck was "pacing hard and looked 

messed up"; and Krieg gave no statement at all. See Motion at 13 n)!4-26. Evenhased on 

! 
Dillbeck'.s statement of these facts, there was nothing inaccurate or fals~ about the infornrntion 

contained in the police reports. Instead, this case is governed by anotherlMun11.in case issued by 
i ' • 

I 
the Florida Supreme Court in 2020. See Mungin v. State, 320 So .. 3~ 624, 626 (Fla. 2020) 

I 

(finding lack of diligence because the 1,vitncss who executed a 20 I 6 alrfidavit "was a known 
I 

witness who was available to the defense since Mungin's -1997 trial"). 

! 
25. More to the point. Dillbeck was there in 1979 and knew al~ the facts he. now relies 

on. Dillbeck's assertion that he could not have disclosed his behaviors\ to counsel because he 

was an "incompetent and insane 15 year old" is insufficient. See Motion at I 5 n.27. This 
l 
i 

explanation offers nothing to establish how diligence could not have been fperfonned to pursue or 

procure these statements since his penalty phase in 1991, his first moJion for postconviction 

relief in 1997, his amended motion for postconviction relief in 200 l, his rirst successive motion 

for postconviction relief in 2014, his second successive motion for postcohviction relief in 2016, 

I 
an<l his third successive motion for postconviction relief in 201 ~- "In a successive 

i 
postconviction motion, it is incumbent on the defendant to demonstrate th~t his claims could not 

have been raised in the initial postconviction motion through the exer9ise of due diligence." 

10 
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Rivera v. State, 187 So. 3d 822, 832 (Fla. 2015). 

26. Dillbeck testified to numerous details of the 1979 murder when he pied guilty.6 

Sec Plea ~cari:1g, pp. 22-31, 36,-38. Also, he was c~rtainly not incomp~t1•n~ o.r insan·c.· during his 

1991 capital tnal where he tcst1hcd about the 1979 first-degree murder 111 v1v1d detail. (Sec TT, 

Vol. XIS, pp. 2275-79, 2333-34; TT, Vol. 16. pp. 2506-07). Dillbeck's personal, under-oath 

testimony in 1991 includes the following account of the 1979 murder: (I) he stabbed someone in 

Indiana befrlre fleeing to Florida and shooting Deputy Hall; (2) the stabbi1~g occurred because the 
! 

man in Indiana tried to stop him from stealing a CB radio from someo1~e's car at night while 

Dillbeck was high on speed; (3) the Indiana man walked up to him and tried lo get him to go 

inside; (4) he got out of the passenger side of the car, walked to the man,Jstabbed him, and took 
. ! 

off rljnning; (5) he stole a car and fled Indiana when police came and totjk a picture of him; (6) 

he drove for two days on about three hours sleep before coming to FloriJ<la; (7) he parked on a 

Florida beach and was counting some money when Deputy Hall shone a flashlight in the car 

window; (8) he pretended to be asleep; (9) he lied to Deputy Hall and sa~d he was waiting for a 
i 

motel; ( 10) Deputy Hall asked for his identification and Dillbeck lied agaifl and said it was in the 

tnmk; ( 11) he lied about where his ID was because he was "just lookin! for a chance to run"; 

( l 2) Deputy Hall found a hash pipe and bag of Marijuana and began tp arrest Dillbeck; ( 13) 

Dill beck hit Deputy Hall "in his nuts" and took off running; ( 14) Deputy Hall caught him and 
! 
! 

they began to struggle; ( 15) Dillbeck pulled Deputy Hall's gun out of hils holster and shot him 
i 

twice; ( 16) Dillbeck took off running; ( 17) he tried to get the car started bµt it was stuck; ( 18) he 
i 

returned to the car "a couple of times'' to get some things out of it; and ( lj9) he was captured the 

next morning. (TT, Vol. 15, pp. 2275-79). 

27. Any argument that Dillbeck could not remember what occ rred in 1979 to excuse 

11 
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\ . 
his belated 3.85 l claims in this 2023 active wan-ant case is conclusivei)y refuted by the record. 

Dillbeck testified about what happened in vivid detaB and under oat), both in his 1979 plea 

colloquy and 1991 penalty phase. He cannot excuse wa1t111g 30 more )cars to add more details. 
! 

i 
See Ruic 3.85l(d)(2)(A). Fla. R. Crim. P. (newly discovered evidence cl~ims cannot rely on facts 

i 

i 

known to the "movant or the movant' s attorney"). He has not established "good cause" for 

waiting until the death warrant was signed to asse11 these claims. 

Subclaim A: Johnson v. Mississippi, 486 U.S. 579 ( 1~88) 

28. The Eighth Amendment of the United States Constitution I requires "reexamination 

of" a "death sentence based in pa11 on a vacated conviction." Johnson k Mississippi, 486 U.S. 

i 

578, 584 ( 1988). The Florida Supreme Court has made it clear that! a valid Johnson claim 

requires showing the prior aggravating conviction was actually vacated. I See Wickham v. State, 

i 
124 So. 3d 841, 864 (Fla. 20 I 3 ): Phillips v. State, 894 So. 2d 28, 36 (Fla.I 2004) ( finding Johnson 

j 

did not apply because the defendant did not indicate his conviction had ~een set aside, vacated, 
i 

or reversed). If the defendant caimot show the underlying aggravatii~g conviction has been 
! 

vacated, set aside. or reversed. a Johnson claim is not cognizable. JohnJon v. State, I 04 So. 3d 
. ! 

! 

1010, 1025 (Fla. 20!2) (citing Lukehart v. State, 70 So. 3d 503,513 (fla. 2011)). Dillbeck's 
! 

1979 conviction for first-degree murder remains valid. See Lee County lase No. 1979 CF 335. 

Because Dillbeck cannot show the 1979 conviction used to aggravat~ his capital case was 

vacated, set aside, or reversed, his Johnson claim is not cognizable a~1d must be summarily 

denied. 

! 
29. Even if the 1979 conviction was vacated at some future elate, the Johnson claim 

would still fail under both hannless error and permissible court-reweighi1~g analysis. lVlcKinney 
: 
I 

v. Arizona, 140 S.Ct. 702 (2020) (reaffi11ning the concept of reweighing). Jn addition to the prior 
i 

I. 
6 Dillbeck's 45 page plea hearing was very thorough and incidentally a few [~ages longer than the p~ 
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capital felony conviction aggravator, the Court found the following agg1iavating circumstances: 

1) the capital felony was committed by a person under sentence of imprisonment; 2) 

escape/avoid arrest aggravator; 3) the capital felony was committed while Defendant was 

engaged in the commission of a robbery and burglary; and 4) the capita, felony was especially 
. I 

heinous, atrocious, or cruel (HAC)7. ld. The HAC aggravator is on~ of the most serious. 

I 
Hoskins v. State, 75 So. 3d 250,256 (Fla. 2011); Butlerv. State, !00 So. Id 638,667 (Fla. 2012) 

(affirming a single aggravator case when that sole aggravator was HAC).I HAC alone would be 

sufficient to reaffi1111 Dillbeck's death sentence. Additionally, the state ar~ucd it was the heaviest 

' 
of the five. (1T, Vol. 16, pp. 2704 2708), and the Trial Court made delajled findings.to support 

HAC in its Findings in Support of the Sentence of Death entered March 11, 1991. 
! 

I 
30. Therefore, if the Court were to perfom1 a reweighing anal}rsis of the aggravating 

I 
and mitigating circumstances without the prior violent felony aggravat~r under McKinney v. 

Arizona, 140 S.Ct. 702 (2020), it would find death to be the apprppriate sentence. Le.L 
' 

(reaffirming court reweighing and expanding the concept to mitigation ils well as to the more 

I 
traditional striking of an aggravator); Johnson, 486 U.S. at 591 (Whi~c, J., concun-ing with 

i 
I 

Rehnquist, C.J.) Cit is left to the Mississippi Supreme Court to decide whether to reweigh the 
. I 

two untainted aggravating circumstances against the mitigating circumst~nces" and "determine 
! 

the appropriate sentence."). For similar reasons, the Cou11 would not fin~ the that the evidence 
j 
j 

' 
without the 1979 conviction would probably produce a life sentence. ili infra, Subclaim (B), 

! 
Point Two. 

31. If Dillbeck is arguing this Court should hear evidence an~ vacate the 1979 Lee 

minute Huff hearing in this case. 

' ; 

7 Dr. Thomas Wood, the medical examiner, testified that the victim sustained 20 - 25 stab wounds 
including some deep wounds to the abdomen and neck. The wound to the necklthat cul through muscle, 
the esophagus and some cartilage caused the victim's death after she sucked blo~d into her windpipe. TT. 
Vol. 12, pp. 1913 1918, 1926 1928, 1931 --1933. , 13 
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I 
i 

I 
I 

County conviction, this Court lacks jurisdiction to do so. See, E.g., Janhes v. Jones, 244 So. 3d 
! . 
i 

352, 353 (Fla. 1st DCA 2018) (holding a circuit judge in the 14th ~udicial Circuit had no 

jurisdiction ,to review the legality of a judgment imposed by the 20th Ju~icial Circuit despite the 

petitioner's allegation that the original judge had no jurisdiction to imiosc the penalty it did). 

Under Rule 3.851, this Court has no jurisdiction to vacate a conviction el1tered by a circuit judge 
' I 

I 
sitting in a different judicial circuit. 8 And even if this Court had such pqnver, the hannless error 

I 
and reweighing analysis dis<.:ussed previously, means this Court wou!U decline to vacate the 

conviction, and summary denial is still appropriate. 

32. his also worth mentioning that Dillbeck's Plea ColloquY: (which was introduced 

during the 1991 penalty phase. as State's Exhibit #54) refutes any claim t•t he was incompetenl 

.to enter a plea of guilty. (TI, Vol. 14. p. 2190). A pica agreement isla contract between the 

Defendant and the State. Garcia v. State, 722 So. 2d 905, 907 (Fla. 3d pcA 1998). Thus, the 

I 
rules of contract law apply, and "(a] party may waive any right to whi¢h he is legally entitled 

I 
.under the Constitution, a statute, or a contract." Id. As such, a "defe11dant cannot accept the 

! 

benefit of the bargain without accepting its burden." Id. at 52. By enteri1i a pica to Pirst Degree 
i 
! 

Murder in 1979, Dillbeck waived his right to investigate the case an1 go to trial. Where a 

specific sentence is imposed pursuant to a plea agreement, that agreement cannot be 
I 
i 

circumvented. State v. Gutierrez, IO So. 3d 158, l 59 (Fla. 3d DCA 200 ) (finding a defendant 

could not circumvent his plea agreement by filing a motion to mitigate). 

33. The plea colloquy from Dillbeck's 1979 Lee County case emonstrates he freely, 

voluntarily, and intelligently entered a plea of guilty with the advice of competent counsel, as 

found by the Honorable Jack R. Schoonover. Brady v. United States, 39V U.S. 742, 758 ( 1970) 
i 

8 Dillbeck has challenged the 1979 conviction in the 20"' Ci,~uit. lce Facts of Crime and 
Procedural History, pp. 21 • 24 filed by the State in this case on Janua,y 25, r23. The tlei,ial of lj1!J 
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(noting the expectation that "courts \Vil! satisfy themselves that pleas of $uilty are voluntarily and 
i 
i 

intelligently made by competent defendants with adequate advice of counsel"); Transcript of 

. PI ea Hearing in Case No. I 97 9 CF 3 3 5. Di llbeck cannot now circum ~en I that which he free! y 

entered into. See Garcia, T22 So. 2d at 907. fn his 1979 case, Dillbecl was represented by the 

elected Public Defender for Lee County (Douglas M. Midgley), a Chief Assistant Public 
I 
I 

Defender (Robe11 Jacobs), and an Assistant Public Defender (Eugelnie Gollop)9
. Sec Plea . I . 

Hearing at 13. The State and Defense negotiated a guilty plea, Public! Defender Midgley \vas 
I . 
f 
i 

personally present for the length plea colloquy (along with. Dillbeckj's parents), and Public 
. I 

j 

Defender Midgley expressly withdrew his motion for a competency eval~ation and to expand the 

insanity defense. Plea Hearing, pp. I 0-11, 34-35. The plea colloctuy with Dillbcck was 
I 

While a defense attorney's "expressed doubr' about a djendant's competence is 

I 

exhaustive. 

34. 

a factor in detennining whether to appoint competency expe1ts, t~e express intentionaL 
! 

.withdrawal of a request for a competency determination by experienc¢d and capable counsel 
j 

solidifies that.Dillbeck was competent to plead guilty in 1979. Cf. Drap_b v. Missouri, 420 U.S. 
! 
i 

162, 179 ( 1975). Any lingering doubt is negated by the fact that the 1979 frial judge administered 
I 

a lengthy colloquy with Dillbcck and clearly did not find any competejicy issue which would 

impede his acceptance of the plea. This is reinf<)rced by the fact that the Supreme Court's chief 

competency cases (Duskv, 10 Pate, 11 and Dr.:i.Q£) were well established \1/hen Dill beck plead in 
! 

1979, and the Supreme Court had long held an incompetent defendant lould not plead guilty. 

postconviction motions directed toward the 1979 conviction have all been affiimed or abandoned. See 
State v. Dillbeck, 296 So. 3d 416 (Fla 2d DCA 2020), including a claim based oti the ND-PAE Diaunosis. 
" On February 2, 2023, Defendant filed an affidavit fro1~1 Ms. Rehak, ti')</a Gollop who ~was a 
misdemeanor attorney at the time and discussed the case with Dillbeck atter! he invoked his right to 
counsel at First Appearance. Nothing in that c1ffidavit is sufficient to change the C'ourt's analysis. 
H' Dusky v. United States, 362 U.S. 402 (1960). · 
11 Pate v. Robinson, 382 U.S. 375 (1966). 15 
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Johnson v. Zerbst, 304 U.S. 458, 468 ( 1938) (holding a defendant may no plead guilty unless he 

does so "competently and intelligently"); Brady, 397 U.S. at 758. 

35. To the extent Dillbeck argues he could not fonn the req, isite intent to commit 

i 
first-degree murder in 1979, his arguments are untimely, waived by his p~ea, and refuted by the 

plea colloquy. The trial judge took great pains to ensure Dillbeck had the requisite intent to 

commit first-degree murder before allowing him to plead guilty: 

The COURT: One more time, Mr. Dillbeck. At the time you pu~led the trigger, 
after having pointed the gun at Mr. Hall. did you know what you \.~ere about to do 
and that the probable result from pulling that trigger would be to kiUI Mr. Hall'? 
The DEFENDANT: Yes, sir. 

Plea Hearing at 38; sec also Pica Hearing at 27-30, 36. 

The Court also required Dillbeck to recount the murder 111 his O\yn words and mostly 

unprompted. Plea Hearing, pp. 23-31, 36, 38. His 1979 intent was als_o fxtensively litigated ,~t 

! 
the 1991 penalty phase. Subclaim (A) must be summaiily denied becaus~ Dillbeck's 1979 First 
. i 

i 
Degree Murder conviction is still intact, the Court lacks jurisdiction to vaqate the conviction, any 

attempt to vacate it is more than four decades late, and there is no basis to ~acate it anyway. 
i 
! 

Subclaim (B): Newly Discovered Evidence to Mitiuate/Rebut the 1979 Aggravator 
i 
! 

36. A valid newly discovered evidence claim requires two el~ments: ( 1) admissible 
i 

evidence unknown during trial and that could not have been discovered !through du1.; diligence; 

and (2) that the newly discovered evidence would probably produce a life sentence when 

considered with all evidence that would be admissible in a new penalty phase. Dailey v. State, 

3 29 So. 3d 1280, 1288 (Fla. 1011 ); Dillbeck v. Stale, 304 So. 3d 286, 28~ (Fla. 2020 ); Calhoun 

v. State, 312 So. 3d 826, 836 (Fla. 2019): Marek v. State, 14 So. 3d 985, 9~0 (Fla. 2009). 

I 
37. Subclaim (B) fails for two reasons. First, as mentioned, it !s untimely and there is 

no good cause to excuse the failure to raise it earlier. Alternatively. d,ven if the claim were 
I 
! 

timely, the "new" evidence woµld probably not produce a life sentence. i Five aggravators weri 
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proven. m this case: ( 1) under sentence of imprisonment; (2) munkr committed during a 
l 

i 
robbery/burglary; (3) murder committed to avoid an-est/effect escape; (1) murder was especially 

! 
heinous, atrocious, or cruel; and (5) prior violent felony for the first-dpgree murder of Deputy 

t 
Hall. Dillbeck, 643 So. 2d at l 028 n.1. Dillbeck proved the following mitigation: (I) he was 

I 
substantially impaired under § 921.141 ( 6)( t), Florida Statutes ( 1989); (2) childhood abuse; (3) I . . . 
fetal alcohol effects; (4) treatable mental illness; (5) imprisonment at ctn early age in a violent 

prison; (6) good behavior; (7) a loving family; and (8) remorse. Id. at n.~. Overall, little weight 

was given to this mitigation by the Court. I 
I 

38. Dillbeck's new evidence (at most) shows he was acting o~dly before and after he 

killed Deputy Hall and that two doctors, who have evaluated this eviclrnce in 2023, doubt his 

competence to plead guilty and form premeditated intent in 1979. Thatlbarely alters the profile 
l 

of the aggravating and mitigating circumstances, especially consideribg intent was litigated 
l 
i 
l 

extensively in 199 L his 1979 plea colloquy was introduced to the jury, ,h,ct the State would still 
I 

I 
be able to use the non-vacated 1979 conviction to prove the prior vicjlent felony aggravator. 

l 

I 
Accordingly, there is no reasonable probability Dillbeck would receive 4 life sentence based on 

i 

this "new" evidence, and his claim fo.ils. 

39. Finally, even if the prior violent felony aggravator was no: considered, there is no 

reasonable probability Dillbeck would receive a life sentence given he remaining weighty 

aggravators in this case, including HAC, as discussed above. The HAC aggravator in this case 

was based on Dillbeck repeatedly stabbing the victim with a knifo he ha9 purchased as part of a 
. I 

plot to kidnap someone and force them at knife point to drive him to or)ando. Faye Vann was 

the victim because, as he himself testified, he believed she would be an\ easy target. The HAC 

aggravator alone would be sufficient to reaffirm Dillbeck's death sente1~ce. This aggrnvator is 
! 
i 
! 

also accompanied by three other aggravators. Therefore the alleged newJy discovered evidence 

17 
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! 

would not result in a life sentence. Even if the prior capital felony conviftion aggravator had not 

been found in this case, a sufficient basis nevertheless would have existe! for imposing the death 

penalty. Sec generally Calhoun v. State, 138 So. 3d 350 (Fla. 20 I 3); Aguirre-Jarquin v. State, 9 
I 

So. 3d 593 (Fla. 2009); Revnolds v. State, 934 So. 2d 1128 (Fla. 2006). 

40. Additionally, the newly discovered evidence regarding the witnesses to Dillbeck's 

behavior in l 979 when he shot Deputy Hall and the two experts reports are untimely. Dillbeck 

was not diligent in obtaining the statements from the known witnesses ti) the 1979 murder or in 

I 
attempting to discover the unknown witnesses to the 1979 murder. This cl 'im is summadly denied 

as not cognizable and untimely. 

CLAIM 3 

DEFENDANT ARGUES DUE PROCESS ENTITLES HIM TO ANfTHER CLEMENCY 
PROCEEDING. l 

41. Dillbeck asse11s a claim that his due process right~ regarding clemency 
i 

' 
proceedings were violated when he was denied the opportunity to providej additional information 

I 
to support clemency. However, the minimal due process rights regardi~ clemency, established 

I 
I 

by the United States Supreme Cou11 in Ohio Adult Parole Auth. v. Woodarcl, 523 U.S. 272, 280-8 l 

( l 998), do not apply to clemency updates. In fact, there is no constituti~nal right to clemency. 
i 

! 
Bowles V. Desantis, 934 F.3d 1230, 1242 (l l th Cir. 2019) (citing Herrera V. Collins, 506 U.S. 

i 

390, 414 ( 1993) (noting the Constitution ''does not require the State~ to enact a clemency 
i 

mechanism"). There is no specific procedure mandated in the clemency process. Johnston v. 
! 

I 
State, 27 So. 3d 11, 25-26 (Fla. 2010). The Florida Supreme Cou11 has 1~ejected arguments that 

I 
the first clemency hearing was inadequate because it was conduct~d before the capital 

l 

l 
defendant's ''full life history and mental illness history were developed.'' k!J Grossman v. State. 29 

' ! 
So. 3d 1034, 1044 (Fla. 2010). Discussing Woodward, the Florida Sup[; eme Court noted that· 

. .· . 18 
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none of the opinions "required any sped fie procedures or criteria to guide the executives signing 

of warrants for death sentenced inmates." Marek v. State, I 4 So 3d 985, 998 (Fla. 2009) 

( denying a due process challenge to Florida's clemency proceeding where the Governor 

reviewed the case ''without input from Marek''). 

42. The Florida Supreme Court has also rejected claims that time lapse between a 

defer1dan:t's clemency JJroceeding and the signing of his death warrant renders the clemency 

process inadequate or entitles the defendant to a second proceeding. Par. o v. State, 108 So. 3d 
j 

558, 568 (Fla. 2012). Finally, clemency is an executive function and th!erefr:ire, .in accordance 

I 
with the doctrine of separation of powers, cou11s generally will not secon~-guess the executive's 

I 
dcteimination that clemency is not warranted. Id. (citing Johnston). Thef·efore, the. due process 

I 
claim regarding clemency is summarily denied. 

CLAIM 4 

DEFENDANT'S EXECUTION AFTER A 30 YEAR DELAY VIOL! TES THE EIGHTH 
AMENDMENT. i 

I 
I • 

43. Dillbeck raises a claim that the 30 years he has spent on deat111 row, in what he tenns 

"sol.itary" confinem~nt, vwla.tes the Eighth. Ame~1dment's pro'.1ibition o~ cruel a~d un~sual 

pu111shment and requires this C ou11 to vacate his capital sentencc. 1
- Such qlanns arc often referred 

I 
i 

to as Lackey claims because they stem from a dissenting opinion from th~ denial of certiorari in 
! 

Lackey v. Texas, 514 U.S. l 045 ( 1995 ). The Florida Supreme Court hJs consistently rejected 
I 

Lackey claims including most recently in Long v. State, 271 So. 3d 938, 9~6 (Fla.2019). 

1" Florida's confinement prnctices do not amount to the solitary confinement that \\ ould be considered cruel 
and unusual under the Eighth Amendment. Compare In re Medley. 134 U.S. 160 167-68 ( 1890) (defining 
the phrase "solitaiy confinement" as "complete isolation of the prisoner from all human society'· and 
confinement in a cell such that "he had no direct intercourse with or sight of any h. man being''). with Davis 
v. Dixon, No. 3:17-CV-820-MMH-PDB. 2022 WL 1267602. a1 *3 (M.D. Fla. pr. 28. 2022) (settlement 

I 

providing for "greater access to multimedia kiosks . . . increased access to te~phones,'' and improved 
"conditions for outdoor exercise'·). I 19 

! . 
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l 
44. Defendant seems to be arguing that he should have be¢n executed immediately . l . . , 

rather than being afforded numerous appeals. Defendant also alleger that at a minimum he 

should have been executed after the 2013 clemency proceedings. oet}ndant of course has the 

i 
option of.exercising his appellate rights, but should not benefit from th~ delay required in order 

. ! 

for him to do so. Defendant admits that the Florida Supreme Com1 has ~onsistently rejected thi_s 
I 

claim. See Lambrix v. State, 2 l 7 So. 3d 977, 988 (Fla. 2017). HO\vevtjr, Defendant attempts to . . . I . . 

distinguish his argu11?1t by citing what he alleges is the "original meanit1g" ofcruel and unusual 
• I 

punishment. Indeed, there is no legal support for such an Eighth Amenpment claim. As Justice 

Thomas stated, he was "unaware of any constitutional support for the\ argument." Johnson v. 
i 
i 

Bredesen, 558 U.S. 1067 (2009) (Thomas, L concuITing in the denial of be11iorari). 
. . I 

I 
45.. The Florida Supreme Court has also observed that "no f¢deral or state court bas 

I 

I 
accepted the argument that a prolonged stay on death row cons tit~ tes cruel and unusual 

i 

punishment.'' Booker v. State, 969 So. 2d 186,200 (Fla. 2007); Knight v. State, 746 So. 2d 423,437 
I 

(Fla. 1998). Furthennore, the appropriate remedy for a claim that prolonged solitary confinement 
i 
i 
i 

violates the Eighth Amendment is to challenge the condition of the confinement, not to vacate a 

! 
death sentence. To the extent Dill beck· s stay in the Department of Corrections violate.cl his Eighth 

' 

Amendment rights, he received all the remedy he was entitled to i~ the recent settlement 

I 
litigation. Davis v. Dixon, No. 3: I 7-CV-820-MMH-PDB, 2022 WL 1297602, at * I (M.D. Fla. 

Apr. 28, 2022). 

46. This Court summarily denies the Eighth Amendment claim as being meritless as a 

matter of law under Florida Supreme Court controlling precedent. 

Motion for Stav of Execution 
I . 

47. A stay of execution is waii-anted only when there are su~stantial grounds upon 

I 
which relief might be granted. Davis v. State, 142 So. 3d 867, 873-71 (Fla. 2014) (quoting 

. 20 
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Buenoano v. State, 708 So. 2d 941, 951 (Fla. l 998 ). and denying a stay); Chavez v. State, 132 So. 
. ! . 

3d 8261 832 (Fla. 20 l 4 ); Howell v. filute, 109 So. 3d 763, 778 (Fla. 2013).\ However, none of the 

four claims are substantial. All four claims are procedurally bru1·ed, untiml!y, or without merit. 

I 
48. The State of Florida and the surviving victims of Dillbeck:s multiple crimes have . . I . . 

an enormous interest in the finality and timely enforcement of valid cri~1inal judgments. The 

people of Florida, as well as the surviving victims, ''deserve better" than the "excessive".delays that 

now typically occur in capital cases. Bucklew v. Precythe, 139 S.Ct. 11 121 1134 (2019). The long 

delays between the time an offender is sentenced to death and his exect~tion are excessive. Id. 
! 

} 
The answer is not to reward those who interpose delay \.Vith a decree enc~ing capital punishment 

by judicial fiat. Id. The proper role of courts is to ensure that method-llf .. execution challenges 

to lawfully issued sentences are resolved fairly and expeditiously. As the United States Supreme 

Court has emphasized, last-minute stays of execution should be ''the exfl eme exception, not the 

nonn." Id. (emphasis added). Therefore, the motion for stay is denied. 

i 
ORDERED and ADJUDGED that Defendant's Fourth Sdccessive Motion for 

I 
i 

Postconviction Relief, filed January 30, 2023, and Motion for Stay of Exepution are DENIED. 
; 
] 

DONE and ORDERED in Leon County, Florida, on February 2, 2t23. 

Copies to: 
Baya Haffison, lead counsel fr)!" Defendant 
Linda McDennott, counsel fi:ir Defendant 

;\ ,., . I _/~-;-(_ J-i-
ANGELA C. DEMP,.

1

E~ 
Circuit Judge 

Chmmaine M. Millsaps, Ofiice of the Attorney General 
Eddie Evans, Esq., State Attorney's Office 

21. 
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Filing# 166149654 E-Filed 02/05/2023 12: 17:51 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

STATE OF FLORIDA, 

v. 

DONALD DAVID DILLBECK, 

Defendant. 
I ----------

Case No. 1990-CF-2795 

EMERGENCY MOTION, CAPITAL CASE, DEATH 
WARRANT SIGNED; EXECUTION SET FOR 
FEBRUARY 23, 2023 

NOTICE OF FILING 

COMES NOW, Donald David Dillbeck, by and through undersigned counsel, and hereby 

files the State's proposed order that was provided to the Court on February I, 2023, pursuant to 

the Scheduling Order. 

Respectfully sub~itted, · 

Isl Baya Harrison 
BAY A HARRISON 
Fla. Bar No. 099568 
P.O. Box 102 
Monticello, Florida 32345 
Tel: (850) 997-8469 
Fax: (850)997-8460 
Email: bayalaw@aol.com 

LINDA MCDERMOTT 
Fla. Bar No. 0102857 
Chief, Capital Habeas Unit 
Office of the Federal Public Defender 
Northern District of Florida 

227 N. Bronaugh St. 
Suite 4200 

· Tallahassee, FL 32301 
(850) 942-8818 
linda _ mcdem1ott@fd.org 
Counsel for Defendant 



1053

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing motion has been furnished by 

electronic service to all counsel of record on this 5th day of February, 2023. 

2 

Isl Linda McDermott 
LINDA MCDERMOTT 
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ATTACHMENT 
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IN THE CIRCUIT COURT 
OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

EXECUTION SCHEDULED FOR 
FEBRUARY 23, 2023, at 6:00 p.m. 

STATE OF FLORIDA, 

Plaintiff, 

V. 

DONALD DAVID DILLBECK 

Defendant. 

___________ / 

CASE NO. 1990-CF-2795 
ACTIVE WARRANT CAPITAL CASE 

STATE'S PROPOSED ORDER 
ON THE CASE MANAGEMENT CONFERENCE 

On February 1, 2023, this Court conducted a case management conference, 

commonly referred to as a Huff hearing, in this capital case with an active death 

warrant. The Court heard the arguments of counsel regarding whether an 

evidentiary hearing was required on any of the four claims raised in the fourth 

successive postconviction motion. No evidentiary hearing is warranted on any of 

the four claims. This Court summarily denies the fourth successive 

postconviction motion and also denies the motion to stay the execution. 
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Procedural history of the fourth successive postconviction motion 

On Monday, January 30, 2023, Dillbeck, represented by state 

p·ostconviction counsel Baya Harrison III and the Capital Habeas Unit of the Office 

of the Public Defender of the Northern District of Florida (CHU-N), filed a fourth 

successive postconviction motion raising four claims. The four claims are: (1) a 

claim of newly discovered evidence of a diagnosis of Neurodevelopmental Disorder 

associated with Prenatal Alcohol Exposure (ND-PAE), asserting that this new 

diagnosis is the functional equivalent of intellectual disability which, under the 

reasoning of Atkins v. Virginia, 536 U.S. 304 (2002), prohibits his execution; (2) a 

claim of newly discovered evidence of Dillbeck's mental condition in 1979, at the 

time of murder of Deputy Hall, which was used in the capital case to establish the 

prior violent felony aggravating factor; (3) a claim that his due process rights 

regarding clemency proceedings were violated when he was denied the opportunity 

to supplement his presentation during the clemency update; and (4) a claim that 

his three decades spent on death row violates the Eighth Amendment prohibition 

on cruel and unusual punishment. On the same day, Dillbeck also filed a motion 

for a stay of execution. 

On January 31, 2023, the State filed its answer to the fourth successive 

postconviction motion asserting that all four claims should be summarily denied. 

The State asserted a procedural bar and a time bar as to Claim 1 in addition to 

asserting that the straight Atkins claim was untimely and meritless; the State 

asserted that claim 2 was untimely and was not even cognizable; and the State 

-2 
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asserted that both claim 3 and claim 4 were meritess as a matter of law under 

controlling Florida Supreme Court precedent. The State asserted that none of the 

four claims warranted an evidentiary hearing. On February 1, 2023, the State 

filed a response to the motion for a stay of the execution. 

Summary denials of successive postconviction claims 

This Court may deny summarily deny a postconviction claim that is 

conclusively rebutted by the existing record. Fla. R. Crim. P. 3.851(f)(5)(B). This 

Court may also denied successive postconviction claims that are untimely. 

Rodgers v. State, 288 So. 3d 1038, 1039 (Fla. 2019) (affirming a summary denial 

of a successive postconviction claim as untimely), cert. denied, Rodgers v. Florida, 

141 S.Ct. 398 (2020). This Court may additionally summarily deny purely legal 

claims that are meritless under controlling precedent. Mann v. State, 112 So. 3d 

1158, 1162 (Fla. 2013). 

Claim 1 -

Dillbeck raises a claim based on Atkins v. Virginia, 536 U.S. 304 (2002), 

supported by newly discovered evidence of a diagnosis of Neurodevelopmental 

Disorder associated with Prenatal Alcohol Exposure (ND-PAE). Atkins, however, 

is limited to claims of intellectual disability. This Court declines to expand Atkins 

to include other mental conditions, such as ND-PAE. This Court is required to 

follow United States Supreme Court Eighth Amendment jurisprudence and may 

-3 
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not expand those holdings. Fla. Const. art. 1, § 17. When the United States 

Supreme Court establishes a categorical rnle, expanding the category, violates 

that rnle. Kearse v. Sec'y, Fla. Dep't of Corr., 2022 WL 3661526, at *26 (11th Cir. 

Aug. 25, 2022) (citing Banvick v. Sec'y, Fla. Dep't of Corr., 794 F.3d 1239, 1257-59 

(11th Cir. 2015)). Furthermore, the Florida Supreme Court has repeatedly refused 

to expand Atkins to other types of mental conditions and illness. See, e.g., Gordon 

v. State, 350 So.3d 25, 37 (Fla. 2022). Atkins is limited to claims of intellectual 

disability and therefore the evidence of ND-PAE will not be considered. 

The Atkins claim, as a claim of intellectual disability, is untimely. Atkins was 

decided in 2002. Under Florida Rule of Criminal Procedure 3.203, as the rnle 

then provided; any Atkins claim had to be raised in 2004 but this Atkins claim is 

being raised for the first time in 2023. Bowles v. State, 276 So.3d 791, 793-94 

(Fla. 2019) (citing Harvey rJ. State, 260 So. 3d 906,907 (Fla. 2018), Blanco v. State, 

249 So. 3d 536, 537 (Fla. 2018), and Rodriguez v. State, 250 So. 3d 616 (Fla. 

2016)). The claim of intellectual disability is being raised nearly two decades too 

late. 

Alternatively, the claim of intellectual disability is meritless because the 

record establishes that Dillbeck has normal intellectual functioning. One of the 

mental health experts presented by the defense at the penalty phase, Dr. Berland, 

a board certified forensic pathologist, testified that he administered the WAIS IQ 

test to Dillbeck. (T. XV 2336, 2345). Dr. Berland testified that Dillbeck's IQ was 

98 to 100, which is average. (T. XV 2406). The existing record conclusively rebuts 

-4 
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the Atkins claim. 

Because the claim of intellectual disability is both untimely and conclusively 

rebutted on the merits by the existing record, this Court summarily denies the 

Atkins claim. 

Claim 2 -

Dillbeck raises a claim of newly discovered evidence of Dillbeck's mental 

condition in 1979, at the time of murder of Deputy Hall, to attack his prior 

conviction for first-degree murder which was used in the capital case to establish 

the prior violent felony aggravating factor. Dillbeck argues that under Johnson v. 

Mississippi, 486 U.S. 578 (1988), his prior conviction should not be considered. 

The Johnson v. Mississippi claim is not cognizable because the 1979 conviction 

has not actually been vacated. Wickham v. State, 124 So.3d 841, 864 (Fla. 2013); 

Johnson v. State, 104 So.3d 1010, 1025 (Fla. 2012) (citing Lukehart v. State, 70 

So.3d 503,513 (Fla. 2011)). Even if the prior conviction the 1979 conviction was 

vacated at some future date, the death sentence in this case would still be valid 

due to the four remaining aggravating factors including the heinous, atrocious, 

and cruel (HAC) aggravator. McKinney v. Arizona, 140 S.Ct. 702 (2020) (reaffirming 

the concept of reweighing). 

The newly discovered evidence regarding the witnesses to Dillbeck's mental 

condition in 1979 when he shot Deputy Hall and the two experts reports is 

untimely. Dillbeck was not diligent in obtaining the statements from the known 

-5 
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witnesses to the 1979 murder or in attempting to discover the unknown witnesses 

to the 1979 murder. 

This claim is summarily denied as not cognizable and untimely. 

Claim 3 

Dillbeck asserts a claim that his due process rights regarding clemency 

proceedings were violated when he was denied the opportunity to supplement his 

presentation during the clemency update. But the minimal due process rights 

regarding clemency, established by the United States Supreme Court in Ohio Adult 

ParoleAuth. v. Woodard, 523 U.S. 272, 280-81 (1998), do not apply to clemency 

updates. The Florida Supreme Court has rejected arguments that the first 

clemency hearing was inadequate because it was conducted before the capital 

defendant's "full life history and mental illness history were developed." Johnston 

v. State, 27 So.3d 11, 25-26 (Fla. 2010); Grossman v. State, 29 So.3d 1034, 1044 

(Fla. 2010). The Florida Supreme Court has also rejected claims that several 

years between the first clemency hearing and the update violates due process. 

Pardo v. State, 108 So.3d 558, 568 (Fla. 2012) (citing cases). The due process 

claim regarding clemency updates is summarily denied. 

Claim 4 -

Dillbeck raises a claim that the over thirty-one-years he has spent on death 

row, in what he terms "solitary" confinement, violates the Eighth Amendment's 

-6 
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prohibition on cruel and unusual punishment and requires this Court to vacate 

his capital sentence. 1 Such claims are often referred to as Lackey claims because 

they stem from a dissenting opinion from the denial of certiorari in Lackey v. 

Texas, 514 U.S. 1045 (1995). The Florida Supreme Court has consistently 

rejected Lackey claims including most recently in Long v. State, 271 So.3d 938, 

946 (Fla. 2019. Indeed, there is no legal support for such a Eighth Amendment 

claim. As Justice Thomas stated, he was "unaware of any constitutional support 

for the argument" Johnson v. Bredesen, 558 U.S. 1067 (2009) (Thomas, J., 

concurring in the denial of certiorari). The Florida Supreme Court has also 

observed that "no federal or state court has accepted the argument that a 

prolonged stay on death row constitutes cruel and unusual punishment." Booker 

v. State, 969 So.2d 186, 200 (Fla. 2007); Knight v. State, 746 So.2d 423, 437 (Fla. 

1998). 

Furthermore, the appropriate remedy for a claim that prolonged solitary 

confinement violates the Eighth Amendment is to challenge the condition of the 

confinement, not to vacate a death sentence. To the extent Dillbeck's stay in the 

1 Florida's confinement practices do not amount to the solitary confinement 
that would be considered cruel and unusual under the Eighth Amendment. 
Compare In re Medley, 134 U.S. 160, 167-68 (1890) (defining the phrase "solitary 
confinement" as "complete isolation of the prisoner from all human society" and 
confinement in a cell such that "he had no direct intercourse with or sight of any 
human being"), with Davis v. Dixon, No. 3: 17-CV-820-MMH-PDB, 2022 WL 
1267602, at *3 (M.D. Fla. Apr. 28, 2022) {settlement providing for "greater access 
to multimedia kiosks ... increased access to telephones," and improved 
"conditions for outdoor exercise"). 
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Department of Corrections violated his Eighth Amendment rights, he received all 

the remedy he was entitled to in the recent settlement litigation. Davis v. Dixon, 

No. 3: 17-CV-820-MMH-PDB, 2022 WL 1267602, at *1 (M.D. Fla. Apr. 28, 2022). 

This Court summarily denies the Eighth Amendment claim as being meritless as 

a matter of law under Florida Supreme Court controlling precedent. 

Motion to stay the execution 

A stay of execution is warranted only when there are substantial grounds 

upon which relief might be granted. Davis v. State, 142 So.3d 867, 873-74 (Fla. 

2014) (quoting Buenoano v. State, 708 So.2d 941, 95l{Fla.1998), and denying a 

stay); Chavez v. State, 132 So.3d 826, 832 (Fla. 2014); Howell v. State, 109 So.3d 

763, 778 (Fla. 2013). None of the four claims, however, is substantial. 

The State of Florida and the surviving victims of Dill beck's multiple crimes 

have an enormous interest in the finality and timely enforcement of valid criminal 

judgments. The people of Florida, as well as the surviving victims, "deserve better" 

than the "excessive" delays that now typically occur in capital cases. Bucklew v. 

Precythe, 139 S.Ct. 1112, 1134 (2019). As the United States Supreme Court has 

emphasized, last-minute stays of execution should be "the extreme exception, not 

the norm." Bucklew v. Precythe, 139 S.Ct. 1112, 1134 (2019) (emphasis added). 

The motion for stay is denied. 

-8 
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Respectfully submitted, 

/ s / c;j5;d,,1;,,, _{}J:Y<i;i'ta/1d 
EDDIED. EVANS 
ASSISTANT STATE ATTORNEY 
FLORIDA BAR NO. 932442 
OFFICE OF STATE ATTORNEY OF THE 
SECOND JUDICIAL CIRCUIT 
301 S. MONROE STREET 
TALLAHASSEE, FL 32399-0001 
(850) 606-6000 
primary email: 
evanse@leoncoun tyfl. gov 

COUNSEL FOR THE STATE 

ASHLEY MOODY 
ATTORNEY GENERAL OF FLORIDA 

/ s / fl%a~mt"T✓/te f:Yifg,c@ , 

CHARMAINE M. MILLSAPS 
SENIOR ASSISTANT ATTORNEY GENERAL 
FLORIDA BAR NO. 0989134 
OFFICE OF THE ATTORNEY GENERAL 
THE CAPITOL, PL-01 
TALLAHASSEE, FL 32399-1050 
(850) 414-3300 
primary email: 
capapp@myfloridalegal.com 
secondary email: 
charmaine.millsaps@myfloridalegal.com 

1 s 1 . fl¥81, {))r a~4?(JWC;p 
:.> .:_/ 

JASON W. RODRIGUEZ 
ASSISTANT ATTORNEY GENERAL 
FLORIDA BAR NO. 125285 
OFFICE OF THE ATTORNEY GENERAL 
THE CAPITOL, PL-01 
TALLAHASSEE, FL 32399-1050 
(850) 414-3300 
primary email: 
capapp@m yfloridalegal. com 
secondary email: 
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jason.rodriguez@rnyfloridalegal.com 

CO-COUNSEL FOR THE STATE 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing STATE'S 
PROPOSED ORDER ON THE CASE MANAGEMENT CONFERENCE has been 
furnished via the eportal to BAYA HARRISON III, P.O. Box 102, 736 Silver Lake 
Rd, Monticello, FL 32345, phone: 850-997-8469; email: bayalaw@aol.com and 
LINDA McDERMOTT, Chief, Capital Habeas Unit of the Office of the Federal Public 
Defender of the Northern District of Florida, 227 N. Bronough Street, Suite 4200, 
Tallahassee, FL 33301; phone: (850) 942-8818; email: Linda_Mcdermott@fd.org 
this 1st day of February, 2023. 
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Is I @' a;K1'.i'1c,r.r.iw ,_~& , 
Charmaine M. Millsaps 
Attorney for the State of Florida 
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STATE OF FLORIDA 

COUNTY OF LEON 

CERTIFICATE OF CLERK 

I, Gwen Marshall, Clerk and Comptroller Leon County, Florida, do 
hereby certify that the foregoing page( s) of the inclusive contains the record 
DONALD DAVID DILLBECK V. STATE OF FLORIDA of all such 
papers and proceedings in said cause as appears in the records and files in 
my office that have been directed to be included in said record pursuant to 
the Florida Rules of Appellate Procedure. 

In Witness Whereof, I have hereunto set my hand and affixed the Seal 
of said FEBRUARY 6, 2023. 

GWEN MARSHALL 
CLERK AND COMPTROLLER 
LEON COUNTY, FLORIDA 

BY: DAVID L. HUBERT 
David L. Hubert, Deputy Clerk 
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