
IN THE SUPREME COURT OF FLORIDA
(Before a Referee)

THE FLORIDA BAR, Supreme Court Case
No. SC22-582

Complainant,
The Florida Bar File

v. No. 2021-30,374 (9B)

JOSE G. OLIVEIRA,
8
B Respondent.

REPORT OF REFEREE ACCEPTING CONSENT JUDGMENT

I. SUMMARY OF PROCEEDINGS

Pursuant to the undersigned being duly appointed as referee to

conduct disciplinary proceedings herein according to Rule 3-7.6, Rules of

Discipline, the following proceedings occurred:

On April 28, 2022, The Florida Bar filed its Complaint against

respondent in these proceedings. AII of the aforementioned pleadings,

responses thereto, exhibits received in evidence, and this Report constitute

the record in this case and are forwarded to the Supreme Court of Florida.

II. FINDINGS OF FACT

A. Jurisdictional Statement. Respondent is, and at all times

mentioned during this investigation was, a member of The Florida Bar,

subject to the jurisdiction and disciplinary rules of the Supreme Court of

Florida.



B. Narrative Summary Of Case.

1. On or about July 29, 2019, Dr. F. Jorge González, a

social acquaintance of respondent, contacted respondent for legal advice

about a dispute with Omar GonzáIez (also known as Omar GonzáIez-

Arroyo). Dr. GonzáIez described his legal issue to respondent in detail and

recounted to respondent how Omar GonzáIez had allegedly defrauded Dr.

GonzáIez and others. During the conversation, Dr. GonzáIez relayed

privileged and confidential information to respondent. Dr. GonzáIez

advised respondent that he wished to file a lawsuit against Omar GonzáIez

and asked respondent to represent him.

2. Respondent informed Dr. González that he believed he

previously represented Omar GonzáIez in a theft case but that he was not

a current client. Respondent requested that Dr. GonzáIez email him the

contract that he had executed with Omar GonzáIez along with the checks

and papers that were related to the contract.

3. On July 29, 2019, respondent acknowledged receiving

the contract from Dr. GonzáIez. On the next day, respondent advised Dr.

GonzáIez that respondent was unable to open the first email that was sent,

but that respondent could not represent Dr. GonzáIez in the matter due to a

conflict of interest.
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4. On September 9, 2019, Dr. GonzáIez, through counsel,

filed a lawsuit against Omar GonzáIez for breach of contract, unjust

enrichment, fraudulent inducement, and fraud, F. Jorge Gonzalez v. Omar

Gonzalez-Arroyo, AV Cooling Solutions, Inc., and Mayra Hernandez-

Rodriquez, Case No. 2019-CA-11442-O, in the Circuit Court for the Ninth

Judicial Circuit in and for Orange County, Florida.

5. On October 27, 2020, respondent entered an appearance

on behalf of defendants Omar GonzáIez and Mayra Hernandez-Rodriguez

in the lawsuit regarding the same subject matter.

6. Based upon the foregoing, Dr. GonzáIez filed a Motion to

Disqualify respondent as counsel for the defendants. The trial court

subsequently granted Dr. GonzáIez's motion and disqualified respondent

from further representation of the defendants in the case.

lil. RECOMMENDATIONS AS TO GUILT

I recommend that Respondent be found guilty of violating the

following Rules Regulating The Florida Bar:

A. 4-1.16(a)(1) Except as stated in subdivision (c), a lawyer shall

not represent a client or, where representation has commenced, shall

withdraw from the representation of a client if the representation will result

in violation of the Rules of Professional Conduct or law.
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B. 4-1.18(c) A lawyer subject to subdivision (b) shall not represent

a client with interests materially adverse to those of a prospective client in

the same or a substantially related matter if the lawyer received information

from the prospective client that could be used to the disadvantage of that

person in the matter, except as provided in subdivision (d). If a lawyer is

disqualified from representation under this rule, no lawyer in a firm with

which that lawyer is associated may knowingly undertake or continue

representation in such a matter, except as provided in subdivision (d).

C. 4-8.4(d) A lawyer shall not engage in conduct in connection

with the practice of law that is prejudicial to the administration of justice.

IV. STANDARDS FOR IMPOSING LAWYER SANCTIONS

I considered the following Standards prior to recommending

discipline:

4.3 Failure to Avoid Conflicts of Interest

(c) Public reprimand is appropriate when a lawyer is negligent in

determining whether the representation of a client may be materially

affected by the lawyer's own interests or whether the representation will

adversely affect another client and causes injury or potential injury to a

client.
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V. CASE LAW

I considered the following case law,prior to recommending discipline:

In The Florida Bar v. Hausmann, 2022 WL 1815167 (Fla. June 2,

2022), the Supreme Court of Florida approved a Conditional Guilty Plea for

Consent Judgment and publicly reprimanded Hausmann and placed her on

probation for one year with Florida Lawyers Assistance, Inc. Hausmann

engaged in a conflict of interest regarding her representation of a business

organization/client. Hausmann loaned funds to the client without requiring

interest and failed to ensure that a promissory note was executed nor

advised the client to seek independent counsel. Later, the client began an

investigation of its former board member for misappropriation. Civil

litigation then occurred, and Hausmann represented the former board

member in some of those proceedings. In several instances, when the

former board member appeared pro se, Hausmann assisted him with the

pleadings and failed to ensure that the pleadings noted that they were

prepared with the assistance of counsel. The trial court judge ultimately

disqualified respondent due to the conflict. Hausmann appealed the trial

court's order disqualifying her as counsel and the non-final order was

affirmed by the Fourth District Court of Appeal. Hausmann had a prior

discipline of a grievance committee admonishment in 2002.
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In The Florida Bar v. Burtoff, 2018 WL 2446906 (Fla. May 31, 2018),

the Supreme Court of Florida approved a Report of Referee recommending

acceptance of a Conditional Guilty Plea for Consent Judgment and publicly

reprimanded Burtoff and ordered him to complete Ethics School for

engaging in a conflict of interest. In 2004, Burtoff agreed to draft certain

estate planning documents for his mother-in-law and step father-in-law.

Burtoff drafted two trusts and mirror wills for the couple. The couple each

had adult children from previous marriages and, pursuant to the trust at the

death of one of the settlors, that settlor's children would be entitled to a

portion of the trust assets. An earlier trust, which Burtoff had not drafted,

contained similar terms. At the death of Burtoff's mother-in-law in 2012, a

dispute arose regarding the trust document including the intent of the

settlors. Burtoff undertook the representation of his wife, the personal

representative of his mother-in-law's estate, and on her behalf filed suit

against his father-in-law, his former client. Burtoff took positions contrary to

his former client, his father-in-law, and continued to represent his wife in

the probate matter when he knew he would be called as a material witness

because Burtoff drafted the documents. The probate court eventually

disqualified respondent as counsel for the personal representative. Burtoff

never advised his mother-in-law or father-in-law of any potential conflict of
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interest when drafting the trust or wills. Eurtoff never obtained a written

waiver of the conflict of interest. In mitiga ion, Burtoff had no prior

disciplinary history, provided full and free disclosure to the bar or

cooperative attitude toward the proceedir gs, and had otherwise good

character and reputation.

In The Florida Bar v. Newman, 2013 WL 3458314 (Fla. June 23,

2016), the Supreme Court of Florida approved a Report of Referee

recommending acceptance of a Conditional Guilty Plea for Consent

Judgment and publicly reprimanded Newman for negligently representing

clients with conflicting interests. Newman was a partner in a law firm

located in New York that practiced trademark law. Newman was located in

New York and not Florida. Newman's long-time clients, Client 3 and Client

4, were the principals of a company in which Newman provided trademark

legal services, Client 5. Client 3 asked Newman to provide trademark legal

services to Client 3's daughter, Client 2, and Client 2's friend and business

partner, Client 1. Newman accepted the joint representation of Clients 1

and 2 while continuing to represent Clients 3, 4 and 5. In conducting the

initial conflict check, Newman's associate, who was not a member of The

Florida Bar, neglected to include Clients 1, 2 or 5 on the new matter

memorandum. Newman did not review the memorandum. Newman failed
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to instruct his associate to disclose to Client 1 the possible effects of the

firm's dual representation of Clients 1, 2, 3, 4, and 5, and to obtain Client

1's consent to the potential conflict of interest. Newman also failed to

advise his associate to obtain Client 1's consent for her legal fees to be

paid by Client 5. During the prosecution of the trademark application, a

dispute arose between Clients 1 and 2 regarding their business venture.

During a conference call with Newman, the associate and Clients 2 and 3,

it was decided that the associate would take action that was contrary to

Client 1's interests. Client 1 was not advised of this fact. As a partner in

the law firm, Newman failed to intervene when he knew or should have

known that his associate was going to take action adverse to Client 1's

interests at a time when the consequences of that action could be avoided.

In aggravation, Newman was experienced in the practice of law. In

mitigation, he had no prior disciplinary history, fully cooperated with the bar,

had a good reputation, showed interim re abilitation, suffered the

imposition of other sanctions, and was rernorseful.

VI. RECOMMENDATION AS TO DISCIPLINARY MEASURES TO BE
APPLIED

I recommend that Respondent be found guilty of misconduct justifying

disciplinary measures, and that he be disciplined by:
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A. Public reprimand to be administered by a personal appearance

before the Board of Governors of The Flofida Bar.

B. Completion of an office procedures and record-keeping

analysis by and under the direction of Th Florida Bar's

Diversion/Discipline Consultation Service (DDCS). Respondent shall

contact DDCS within thirty (30) days of th Court's order approving the

consent judgment in order to schedule a DDCS review. The DDCS

analysis shall consist of, at a minimum, a initial review and a final review

confirming compliance with any recommendations made by DDCS. DDCS

may require additional interviews or reviews as it may, in its sole discretion,

deem necessary or advisable. Responde t shall comply with and

implement, at respondent's sole cost and expense, all recommendations

made by DDCS within sixty (60) days of the recommendation. The

minimum fees and costs to be associated with this DDCS review shall be

$2,000.00. Respondent shall be responsible for any additional fees and/or

costs associated with this review. DDCS shall provide the Lawyer

Regulation Department of The Florida Bar with status reports as to the

ordered analysis.

C. Payment of the bar's disciplinary costs as set forth more fully

below.

9



Vll. PERSONAL HISTORY AND PAST DISCIPLINARY RECORD

Prior to recommending discipline pursuant to Rule 3-7.6(m)(1)(D), I

considered the following personal history of Respondent, to wit:

Age: 56

Date admitted to the Bar: March 19, 2009

Prior Discipline: The Florida Bar v. Oliveira, 2020 WL 1061267 (Fla.

March 5, 2020) (unpublished disposition) - Respondent received a public

reprimand and was required to complete Ethics School for engaging in a

conflict of interest and failing to provide proper communication to a client

regarding a business agreement and foreclosure matter. The conduct for

which respondent was ultimately disciplined occurred in 2013.

3.2 Aqqravation

(b)(1) prior disciplinary offenses;

(b)(9) substantial experience in the practice of law.

3.3 Mitigation

(b)(2) absence of a dishonest or selfish motive;

(b)(5) full and free disclosure to the bar or cooperative attitude toward

the proceedings;

(b)(11) imposition of other penalties or sanctions;

(b)(12) remorse.
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In further mitigation, respondent has a small partnership with another

attorney and does not employ any support staff to assist with client intake.

At the time of the misconduct, respondent did not ensure he had in place a

reliable conflict checking system that could screen effectively for common

surnames, such as GonzáIez. Although respondent has a prior public

reprimand by publication from 2020, respondent's misconduct in that case

occurred in 2013 and the facts concerning that case are substantially

different from the facts in the instant matter.

VIII. STATEMENT OF COSTS AND MANNER IN WHICH COSTS
SHOULD BE TAXED

I find the following costs were reasonably incurred by The Florida

Bar:

Investigative Costs $264.00
Court Reporters' Fees $529.00
Administrative Fee $1,250.00

TOTAL $2,043.00

It is recommended that such costs be charged to Respondent and

that interest at the statutory rate shall accrue and that should such cost

judgment not be satisfied within thirty days of said judgment becoming final,

Respondent shall be deemed delinquent and ineligible to practice law,
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pursuant to R. Regulating Fla. Bar 1-3.6, unless otherwise deferred by the

Board of Governors of The Florida Bar.

Dated this 7th day of July, 2022.

/V/ Chridophsr Spr9 ¼+uxlcL
Christopher Sprysenski,
Referee

Original To:

Clerk of the Supreme Court of Florida; Supreme Court Building; 500 South
Duval Street, Tallahassee, Florida, 32399-1927

Conformed Copies via email to:

José G. Oliveira, Respondent, jose@po-law.com,

Ashley Taylor Morrison, Bar Counsel, amorrison@floridabar.orq,
orlandooffice@floridabar.org, ndejesus@floridabar.orq and

Staff Counsel, The Florida Bar, psavitz@floridabar.orq.

12


