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IN THE SUPREME COURT OF FLORIDA 
 
IN RE:  AMENDMENTS TO RULES  
REGULATING THE FLORIDA BAR -   Case No. SC22-1293  
CHAPTERS 3 AND 14    
 

COMMENTS OF THE FLORIDA BAR  
PUBLIC INTEREST LAW SECTION 

 
 The Florida Bar Public Interest Law Section (PILS) hereby files the 

following comments in the above cause. 

 
A SCOPE OF COMMENTS 
 
 These comments are directed solely to the proposal to amend Rule 3-

7.16.  PILS takes no position as to any of the other proposed changes. 

 
B THE EXISTING RULE 3-7.16 

Rule 3-7.16(a)(1) currently provides that a complaint or investigation of 

alleged misconduct by an attorney must be made or initiated within six years 

from the time the matter giving rise to the complaint or investigation is 

discovered or, with due diligence, should have been discovered. 

When the attorney is a constitutional officer who is required to be a 

member in good standing of The Florida Bar, however, this time limit is 

extended by Rule 3-7.16(d) until six years after the date the attorney vacates 

office.      
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Rule 3-7.16(d) in no way currently precludes the filing of a complaint 

or the initiation of an investigation while an officer is in office. 

Thus, the rule as it now exists allows the Bar to proceed at any time 

from the point at which the matter giving rise to the complaint or investigation 

is discovered or, with due diligence, should have been discovered until six 

years have passed from the date the officer vacates office. 

C THE CURRENT PROPOSAL  

The current proposal continues to recognize that no inquiries or 

complaints may be instituted after the constitutional officer has been out of 

office for six years.  But it seeks to prohibit the Bar from proceeding against 

the officer until after he or she leaves office.     

Specifically, it seeks to amend Rule 3-7.16(d) to prohibit the Bar “from 

filing a complaint or taking any other disciplinary action against a 

constitutional officer who is required to be a member in good standing of The 

Florida Bar to hold that office while that constitutional officer holds the 

constitutional office.” 

D VAGUENESS 

          The proposal applies to a “constitutional officer who is required to be 

a member in good standing of The Florida Bar to hold that office,” but that 

term is not defined.  There are several reasonable possible definitions. 
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          Probably the most logical definition would encompass those who hold 

offices that exist purely through their establishment in the Florida 

Constitution without the need for any action by any other entity, such as the 

legislature.  If so, it would seem to encompass at least the attorney general 

(Art. IV, §4 (b), 5(b)); state attorneys (Art. V, § 17); the statewide prosecutor 

(Art. IV, §4 (b)); public defenders (Art. V, § 18); and those filling the 

designated attorney positions on the judicial qualifications commission (Art. 

V, § 12(a)(1)b.) and judicial nominating commissions (Art. V, §§ 20(b)(5)a.).1  

         Another logical interpretation of the term would also include offices that 

are authorized by the Constitution, but that in fact only exist when also 

authorized by the legislature or some other source.  Examples of these 

offices would include assistant state attorneys (Art. V, § 17) and assistant 

public defenders (Art. V, § 18). 

          And there exists case law that supports a broader interpretation than 

either of these possibilities.  As noted in Snipes v. Telli, 67 So. 3d 415, 417 

(Fla. 4th DCA 2011), “Technically, all officers of the state, however minor or 

 
1 It would also encompass judges and justices, Art. V, § 8, but adoption or 
rejection of the current proposal will have no impact on them, as this court 
has held that the Bar cannot pursue disciplinary proceedings against sitting 
judges, In re Investigation of Circuit Judge of Eleventh Judicial Circuit, 93 
So. 2d 601 (Fla. 1957), but can do so after judges leave the bench.  The 
Florida Bar v. McCain, 330 So. 2d 712 (Fla. 1976).  
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important, are ‘authorized by the constitution,’ because their powers flow in 

some way from the Florida Constitution.”   

The term could even be interpreted to encompass local 

officials.  “Many officers in Florida, besides state officers, are recognized by 

the Constitution and may be classified as constitutional officers.  They 

include county officers, district officers and others created by 

statute.”  Larson v. Harrison, 142 So. 2d 727, 730 (Fla. 1962), Terrell, J., 

dissenting.  See also Snipes, 67 So. 3d at 418 ( … [I]n Florida the common 

meaning of the term ’constitutional officers’ refers to the five [local] offices 

set forth in article VIII, section 1(d), Florida Constitution.”) 

 From conversations PILS members have had with Bar officials, it 

appears that the Bar has been interpreting the term “constitutional officer” in 

the current rule as impacting only those who hold elected offices established 

by the constitution without the need for action by any other entity, which 

(given that elected judges are dealt with by case law) would seem to limit the 

impact of the current proposal to the attorney general, state attorneys, and 

public defenders.   

PILS submits that, in light of the numerous ways in which the wording 

of the current proposal can be interpreted, regardless of whether the current 

proposal is adopted or rejected, the wording should be clarified to avoid 
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future legal disputes over the meaning of the term “constitutional officer.”  

Suppose, for instance, the current proposal was to be adopted and the Bar 

was to continue to interpret the language as applying only to elected officials 

and accordingly proceed with a disciplinary action against a lawyer member 

of the judicial qualifications commission or an assistant state attorney.  That 

individual would very likely, and understandably, argue that the Bar cannot 

proceed and would stand a reasonable chance of prevailing in an appropriate 

court proceeding.  As a result, the scope of the rule could be expanded by 

case law beyond the scope of what is apparently intended by the proposal 

and perhaps beyond what this court might intend. 

Given the Bar’s apparent existing policy, PILS will address the current 

proposal with the expectation that it is intended to apply only to elected 

officials but notes that the negative impacts of the proposal that will be 

discussed in these comments will be much greater (and that additional 

negative impacts will arise) if the wording is interpreted more broadly.   

E VIOLATION OF SEPARATION OF POWERS 

Art. II, § 3, of the Florida Constitution provides that “[t]he powers of 

state government shall be divided into legislative, executive and judicial 

branches.”  It goes on to state that “[n]o person belonging to one branch shall 
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exercise any powers appertaining to either of the other branches unless 

expressly provided herein.” 

 The Constitution specifically allocates the power to discipline attorneys 

solely to the judicial branch of government.  Art. V, § 15 states, “The supreme 

court shall have exclusive jurisdiction to regulate the admission of persons 

to the practice of law and the discipline of persons admitted.”  Thus, “[t]he 

responsibility for disbarring, suspending or otherwise disciplining lawyers 

who are admitted to practice in Florida rests with this Court alone.”  McCain, 

330 So. 2d at 714.  

 This court has “delegated to the organized bar the task of preliminary 

screening and, where necessary, of ferreting out all pertinent facts” in 

grievance cases.  Id. (citation omitted).   Thus, “[w]hen The Florida Bar 

operates in this capacity, it acts not as an independent agent but as an ‘arm 

of the Court.’”  Id.  And when this court deals with the “power of the Board of 

Governors of the [sic] Florida Bar to conduct such disciplinary hearings,” it is 

actually dealing with its “own authority, because such officials of the [sic] 

Florida Bar in conducting disciplinary proceedings are mere arms of this 

Court … .”  Id. (citation omitted).  

 The Bar is now seeking, with regard to constitutional officers required 

to be attorneys, to drastically limit the time in which it can exercise the judicial 
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authority this court has placed in it.  It accompanies its proposal with a 

comment that states in its entirety, “Under Article IV, Section 7 of the Florida 

Constitution, the governor has the authority to suspend constitutional 

officers.”  Appendix A to the Bar’s petition, p. 80.  Indeed, the governor can 

suspend state attorneys and public defenders, but the governor cannot 

suspend the attorney general.2   

It thus appears that the Bar is suggesting that the governor can 

address disciplinary matters involving state attorneys and public defenders 

during the time when the Bar asks this court to preclude it from acting.3   

 But the governor cannot exercise the power to discipline those lawyers 

because of the above quoted constitutional provision prohibiting a person 

belonging to one branch from exercising a power belonging to another 

branch.   

 

2 The governor may only suspend “any state officer not subject to 
impeachment.”  Art. IV, § 7(a), Fla. Const.  The suspension power does not, 
however, extend to the other office encompassed by the current proposal.  
The attorney general, as a member of the cabinet, Art. IV, § 4(a), Fla. Const., 
is subject to impeachment, Art. III, § 17(a), Fla. Const., and therefore not to 
suspension by the governor.   
3 The petition is silent as to whether the Bar anticipates that disciplinary 
issues relating to the attorney general are expected to be addressed by the 
legislature through the impeachment process.  Presumably, it does so 
anticipate, as the only alternative would be to say that the attorney general 
would be immune while in office from any consequences for violating the 
rules. 
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 A suspension is a suspension.  It does not discipline the suspended 

person with regard to his or her practice of law.  And discipline is discipline.  

It does not suspend the disciplined person from a constitutional office. 

 These powers are independent.  They cannot be transferred or loaned.  

“[N]o branch may delegate to another its constitutionally assigned power.”  

Chiles v. Children A, B, C. D, E, & F, 589 So. 2d 260, 264 (Fla. 1991) (citation 

omitted).  Thus, an “attempt … to abdicate … [a] particular constitutional duty 

is void.”  Id.  Yet, that is exactly what the Bar is asking this court to do, 

abdicate its constitutional duty to discipline attorneys for a period of time and 

lend that duty to the governor or the legislature.     

The executive branch suspends.  The judicial branch disciplines.  The 

same act or failure to act might warrant both sanctions, and one sanction 

may lead to another, but it is up to the governor whether to suspend and up 

to this court whether to discipline.4   

 Moreover, to say that the governor’s power to suspend somehow 

trumps the judiciary’s power to discipline is to say that the power of the 

judicial branch is lesser than, and subservient to, the power of the executive 

branch.  PILS strongly disagrees with this premise.  One of the foundational 

 
4 A similar analysis would apply to the idea that the legislature can discipline 
the attorney general.  Impeachment is impeachment.  It does not discipline 
the person.  And discipline is discipline.  It does not impeach the person.   
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principles of our government is that its branches are coequal.  As this court 

stated in Chiles, 589 So. 2d at 268 (citation omitted; emphasis added), 

“Under the constitution, the judiciary is a coequal branch of the Florida 

government vested with the sole authority to exercise the judicial power.”  

This court should zealously protect the powers of the judiciary and not allow 

them to be eroded. 

 Thus, this court should reject the current proposal and make clear that 

the Bar should proceed against constitutional officers in the same manner 

as it proceeds against other attorneys.  Alternatively, if the Bar does not want 

that responsibility, this court could establish an independent body and 

delegate the responsibility to it.   One way or another, the responsibility for 

discipline should remain within the judicial branch of government. 

F  THE POWER TO DISCIPLINE IS BEST VESTED IN THE JUDICIARY 

 If it is assumed that the judicial power to discipline attorneys can be 

transferred or lent to the governor and the legislature, the proposal to do so 

should be rejected because the power is best vested in the judiciary.   

 In the first place, the fact that a complaint is made to the Bar or the fact 

that the Bar realizes either that there has been a rules violation or that there 

exists a reason to determine whether there has been one does not mean 

that the governor or the legislature is aware of the situation.  Thus, unless, 
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the Bar anticipates referring to the governor or legislature every matter that 

arises, it can be assumed that many times the violation or need to investigate 

a possible violation will never even come to the attention of the governor or 

legislature.   

Second, there is no guarantee that any given governor or any sitting 

legislature will be concerned with violations of Bar rules.  Certainly, any 

governor or legislature will care about violations of the law that also violate 

the rules, but many, probably most, rule violations are not illegal.   

It seems likely that most governors and legislators will not be 

concerned with rules violation that are not illegal because they will feel 

(correctly, in PILS’ opinion) that it is the role of this court to deal with such 

matters.  They might even resent any effort through the adoption of the 

current proposal to shift the responsibility to them, especially given the fact 

that the violations or allegations will involve elected officials and thus often 

create situations in which governors or legislators may have to make 

decisions that could hurt them politically, sometimes unfairly.  

 Third, even if a governor or the legislature does choose to deal with 

rule violations, the situation will often arise in which a rule has been violated 

but the violation does not meet the criteria for, or is not sufficiently severe to 
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warrant, suspension or impeachment.5  In such situations, the violator will be 

free from sanctions at least until after leaving office because the governor’s 

authority and that of the legislature is of the all-or-nothing nature.  The 

governor can suspend or not suspend.  The legislature can impeach or not.  

Unlike the judiciary, neither the governor nor the legislature can impose an 

appropriate lesser sanction from a range of possibilities. Not only would this 

mean that in cases in which misconduct occurs, but in which the ultimate 

penalty of suspension or impeachment is not warranted, no action would be 

taken during the official’s tenure in office, but it would also mean, with regard 

to recurring or ongoing misconduct, that the improprieties involved would 

continue throughout that tenure. 

 Fourth, neither governors nor legislators have the perspective needed 

to properly discipline attorneys.  Few matters will come before them so they 

will not have the broad experience that would allow them to determine what 

 
5 A governor may suspend an officer “for malfeasance, misfeasance, neglect 
of duty, drunkenness, incompetence, permanent inability to perform official 
duties, or commission of a felony.”  Art. IV, § 7(a), Fla. Const.  The legislature 
may impeach “for misdemeanor in office,” Art. III, § 17(a), Fla. Const., a term 
that “has a much broader coverage than the common law misdemeanor as 
usually defined and applied in criminal procedure” and “may include any act 
involving moral turpitude which is contrary to justice, honesty, principles, or 
good morals, if performed by virtue or authority of office.”  In re Investigation, 
93 So. 2d at 605-606. 
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punishment is consistent with similar violations by other attorneys.  The Bar 

and this court, on the other hand, will certainly be able to do so.   

Moreover, the concept of stare decisis would have no applicability to 

governors or legislators, who would therefore be able to take action directly 

contrary to that of predecessors or even contrary to prior action they 

themselves have taken.  Indeed, since the concept of law of the case would 

also have no applicability, they could even revisit their predecessors’ 

determinations or their own determinations and suspend or impeach despite 

prior decisions not to act in those very same cases.    

 Fifth, governors and legislators, of whatever party or philosophy, are 

political animals.  Under our system, they consider and often decide their 

actions based on political considerations.  This is not a criticism of these 

officials.  It is simply a recognition of how our system works. 

 Thus, governors and legislators may well decide disciplinary matters in 

whole or in part on political bases.  As noted in Frederick B. Karl and 

Marguerite Davis, Impeachment in Florida, 6 Fla. State L. Rev. 1, 4 (Winter, 

1978), “There is always the possibility that public emotions, political 

considerations, or personal corruption will inspire legislative impeachment 

activity.”  The same is indisputably true with regard to suspension.  And, even 

when such factors do not impact determinations, the determinations may 
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well be viewed as having been politically based by the public, who expect 

them to be of that nature when made by a governor or the legislature, thereby 

undermining confidence in an objectively proper result. 

 The judiciary on the other hand follows and applies the law.  Moreover, 

it is viewed appropriately by the public as the branch of government that does 

so.  Keeping disciplinary matters within the judicial branch therefore removes 

politics from determinations and gives the public assurances that 

dispositions are fair and appropriate. 

 Sixth, having disciplinary matters considered by the Bar and by this 

court means that constitutional officers will be provided an opportunity to 

respond to allegations in accord with due process guarantees, as there are 

in place procedures designed to accomplish that goal.  Turning discipline 

over to the other branches would likely lead to situations in which these 

important protections would not be afforded to those accused, who would 

only be able to respond after action has been taken.  An accused should be 

able to have the allegations against him or her determined in a just manner, 

not be cast into an arena where his or her fate will be subject to the whims 

of politics. 

Given these factors, PILS submits that fairness to the public, to 

constitutional officers, to those impacted by the actions of those officers, and 
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to our system of justice mandates that this court retain its authority to timely 

decide disciplinary issues relating to all member of the Bar, not create a 

special political process for elected officials.    

G FRUSTRATING JUSTICE THROUGH DELAY  

 PILS recognizes that the proposal does not ask this court to completely 

abdicate its responsibility to discipline constitutional officers.  The Bar 

instead urges that this court defer that responsibility until the officers leave 

office.  Doing so, however, will in many cases thwart justice. 

 Florida has a rich history of state attorneys and public defenders who 

have served in office for long periods of times, sometimes multiple decades.  

Thus, delaying investigations or consideration of complaints can lead to 

matters not being dealt with for perhaps 30 years, 40 years, or more.   

 By the time a case can go forward, complainants and witnesses may 

have passed away.  They may be impossible to locate.  Those who are 

located may not have memories of the matters at issue or may have shifted 

their political loyalties in a manner that makes them unwilling to cooperate.  

Documentary or other evidence relating to the charges may have been lost 

or destroyed.  Any number of other factors may emerge making it impossible 

to proceed or greatly weakening a case.   
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 These factors can not only lead to situations in which the Bar’s 

prosecution or investigation is impacted, but they can also make it impossible 

for a person charged to adequately defend against charges.  Forcing such a 

person to go forward under such circumstances would be unfair and could 

give rise to a viable assertion of laches or of a denial of due process. 

 In addition, a proceeding after such a long delay may lead to a 

meaningless outcome as the official at that point may very well have left 

office for the purpose of retiring and/or may assume inactive status. 

 Another potential outcome would be that the matter would become 

moot should the official pass away while in office, resulting in the matter 

never being considered at all.   

The potential for delay also can create problems in another respect.  

While a governor can act at any time, the legislature can only act when in 

session.  If a violation by an attorney general is of the sort that requires 

immediate action, and the legislature is not meeting for months, the damage 

being caused by the violation can continue unabated during that time.  The 

fact that this court is in a position to act immediately, when necessary, as it 

did recently in granting a petition for emergency suspension in The Florida 

Bar v. Perez, case no. SC22-1548, November 28, 2022, underscores the 

importance of keeping disciplinary matters before it at all times. 
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H KEEPING THE PUBLIC IN THE DARK 

 If a constitutional officer violates the ethical rules, the public has a right 

to have that official disciplined and also to know about violations so that it 

can properly assess the performance of the official when he or she is up for 

reelection or seeks other office.  Indeed, while there is a strong public interest 

in disciplining any attorney who deserves discipline, that interest is even 

stronger when the attorney involved is a constitutional officer. 

 Yet, if the current proposal is adopted, evidence of, and claims of, 

misconduct will remain buried.  Guilty officials may well be reelected in 

situations in which they would (and perhaps should) have lost their elections 

had the public known the truth.  In fact, the shrouding of an official’s 

misconduct that the current proposal would require might well make the 

difference between whether an officer who perhaps should not even be 

allowed to practice law chooses to run for reelection or not. 

 Moreover, the current proposal can cause unfair situations for officials 

wrongfully accused of misconduct.  The accuser, who might be a reelection 

opponent, or someone associated with an opponent, can go public with the 

fact that the accusations have been made and accuse the Bar and this court 

of covering up for the incumbent.  While that assessment would not be an 

accurate one, it would be one that would likely influence voters.  Indeed, 
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unscrupulous candidates could create a campaign issue by making a flimsy 

(or even fictitious) allegation in a complaint, comfortable in the knowledge 

that the allegation will not even be considered before the election, and in the 

knowledge that, if they win the election, any rules they violated by making 

the allegation would not be subject to disciplinary action during their service 

in the position to which they were elected.   

 Given the factors discussed in the two preceding paragraphs, 

acceptance of the current proposal would protect officials engaged in 

misconduct and further their chances of reelection, while unfairly tarring 

innocent officials and reducing their chances of reelection. 

On the other hand, if a complaint or investigation is handled in the 

same manner as it is for other members of the Bar, its resolution will identify 

issues that voters need to know about and defuse those that might mislead 

them.  

Additionally, not making misconduct known does not just impact the 

public as voters, but also as participants in our justice system.  The difference 

between having and not having knowledge of a constitutional officer’s 

misconduct (or exoneration of charges of misconduct) could play a role or 

even dictate decisions made and approaches taken by parties, victims, 

witnesses, police officers, persons subject to investigations, attorneys 
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handling cases against or in conjunction with the constitutional officer, 

judges, attorneys and staff working for the constitutional officer, and others.   

I DISPARATE RESULTS  

 Attorneys general, state attorneys, and public defenders are the heads 

of offices with many attorneys functioning as assistants.  In most cases, it is 

an assistant who files pleadings, takes depositions, appears in the 

courtroom, and does the other things attorneys do in the handling of cases.  

While approaches vary from office to office, some elected officials are 

virtually never directly involved in any of these matters.  Yet, in important 

cases, they may well be the decision maker with regard to critical matters.  

They may decide what will be done and leave it to an assistant to do it.   

Under the current proposal, if what they direct an assistant to do 

violates an ethical rule, the assistant will be subject to discipline, while the 

office head, for as long as he or she holds office, will not be.  The exact same 

act.  The exact same case.  The assistant could be disciplined, even if he or 

she argued to the office head against the act, while the office holder could 

not.     

Moreover, the adoption of the current proposal would lead to different 

standards for different constitutional officers.  Not only will the standards 

applied by the governor and legislature differ from those applied by this court, 
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but, as pointed out in n. 5, supra, those for impeaching attorneys general 

differ from those for suspending state attorneys and public defenders. 

J THE BAR’S ARGUMENT 

 On pages 17-18 of its petition, the Bar sets forth the reasons it is 

advocating for the current proposal: 

The current rule is unclear, and members of the public have 
questioned why the bar does not discipline constitutional officers 
who currently hold office. This Court in the case of The Florida 
Bar v. McCain, 330 So. 2d 712 (Fla. 1976) determined that the 
bar does not have disciplinary authority over a sitting judge or 
constitutional officer (such as an elected state attorney or public 
defender), but after leaving office, those officials are subject to 
prosecution by the bar for violations of Rules Regulating The 
Florida Bar committed while in office). See also, e.g., Fla. Const. 
art. V, §12, (Judicial Qualifications Commission has disciplinary 
authority over judges); FN 8, Burgoon, “Florida’s Lawyer 
Discipline System: What Every Attorney Needs to Know,” Florida 
Bar Journal, Vol. 95, No. 1 (January/February 2021). 
 

 PILS disagrees with the argument that this court’s decision in McCain 

determined that the Bar “does not have disciplinary authority over a sitting 

judge or constitutional officer (such as an elected state attorney or public 

defender).”  While PILS recognizes that the Bar cannot proceed against a 

sitting judge, it disputes the contention that McCain establishes that the same 

is true with regard to officers other than judges.  The McCain case involved 

a claim that the Bar could not proceed against a former member of the 

judiciary based on acts occurring while the person was on the bench.  That 
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was the only issue before this court in the case and was the only issue this 

court addressed.  Indeed, as noted in Justice Sundberg’s concurrence, the 

court’s opinion “passed on the only question before the Court, i.e., the 

jurisdiction of this Court to discipline an attorney for acts which bear on his 

current fitness to practice law, when those acts occurred while he held 

judicial office.”  Id. at 718 (emphasis added). The decision does not deal with 

officers other than judges and therefore has no bearing on whether this court 

should adopt the current proposal.6      

 
6 PILS recognizes that in McCain, this court stated on pages 715-716 
(citations omitted): 

This Court, in In re Investigation of Circuit Judge, supra, 93 
So. 2d at 604, took as its major premise the proposition that: 

… where the constitution creates an office, fixes its 
term and provides upon what conditions the 
incumbent may be removed before the expiration of 
his term, it is beyond the power of the legislature or 
any other authority to remove or suspend such officer 
in any manner other than that provided by the 
constitution. 

This language does not change the fact that the court in McCain did 
not pass on whether the Bar can discipline constitutional officers other than 
judges.  The above quoted language is therefore merely dicta.  “Any 
statement of law in a judicial opinion that is not a holding is dictum.”  Pedroza 
v. State, 291 So. 3d 541, 547 (Fla. 2020), citing State v Yule, 905 So. 2d 
251, 259 n.10 (Fla 2d DCA 2005) (Canaday, J., specially concurring) 
(quoting Michael Abramowicz & Maxwell Stearns, Defining Dicta, 57 Stan. L. 
Rev. 953,1065 (2005)). 

Moreover, the quoted portion of In re Investigation, is itself dicta.  And 
it was based on out-of-jurisdiction decisions.  Thus, any reliance on this 
language at this time amounts not to reliance on precedent, but on dicta 
based on dicta based on cases from jurisdictions other than Florida. 
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The Bar also makes another statement that warrants comment.  It 

notes that “[t]he current rule is unclear, and members of the public have 

questioned why the bar does not discipline constitutional officers who 

currently hold office.”  PILS suggests that the rule is not at all unclear.  It 

currently allows the Bar to discipline these officers.  If, as is apparently the 

case, the Bar has not been doing so while the officers have been in office 

despite the fact that the current rule allows it to do so,7 the members of the 

 
7 There is no reason to believe that in adopting the current language of Rule 
3-7.16, this court intended to authorize the Bar to take the approach it 
appears to be taking.   

In seeking the adoption of that language, the Bar gave no indication 
that it was planning to forego the institution of disciplinary proceedings while 
constitutional officers are serving their terms.   

Rather, the Bar’s entire statement regarding the change reads, 
“Requires the inquiries or complaints about the conduct of a constitutional 
officer who is required to be a member of The Florida Bar in good standing 
be commenced within 6 years after the individual leaves such office.”  See 
Petition to Amend the Rules of the Florida Bar, case no. 95,365, filed April 
20, 1999, p. 3.   

This should be compared to the statement the Bar made on page 2 of 
the exact same petition regarding its proposal to amend Rule 3-4.5, which 
reads, “Allows the Bar to seek to intervene in any Supreme Court proceeding 
in which the Judicial Qualifications Commission files a recommendation for 
removal of a judge from office; further allows the Bar to seek disciplinary 
action if intervention is granted and the judge is removed by the court 
(emphasis added).” 

Reading these two explanations together would certainly lead to the 
conclusion that the Bar intended for proceedings against judges to only occur 
after they leave office but that there was no intent that a similar delay occur 
with regard to constitutional officers required to be Bar members.  Had such 
an intent existed, the Bar would have undoubtedly used language similar to 
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public are asking a very relevant, perceptive, and significant question.  The 

response to the question should not be seeking the adoption of language 

that justifies the Bar’s policy but changing the policy to further the best 

interests of the public and the lawyers of this state.   

The Bar also cites n. 8 of an article by a member of its Board of 

Governors about Florida’s disciplinary system.  In that endnote, the author 

cites to this court’s unpublished decision in In re Confidential Case No. 

61.293 (Fla. Feb. 1, 1982), and follows with a parenthetical indication that 

the case prohibited the Bar and a grievance committee from investigating or 

attempting to discipline a state attorney. 

 
that used with regard to judges in its discussion of its proposal relating to 
constitutional officers.    

And nothing in this court’s opinion adopting the language suggests that 
the amendments were intended to restrict the Bar from proceeding against 
constitutional officers while in office.  This court did not suggest that the 
change delayed the ability to proceed, but rather merely stated that a 
limitation period similar to the six-year one for attorneys not serving as a 
constitutional officer “would not commence until a constitutional officer 
vacates office.”  Amendments to Rules Regulating The Florida Bar, 763 so. 
2d 1002, 1005 (Fla. 2000).  By contrast, in discussing Rule 3-4.5, this court 
specifically stated that the amendment it was adopting allowed the Bar “to 
seek disciplinary action if intervention is granted and the judge is removed 
by the Court.”  Id. at 1003 (emphasis added).  Thus, this court’s determination 
adopted the two (appropriately) inconsistent explanations set forth in the 
Bar’s petition. 
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The Bar has not in its petition cited this decision, presumably in 

recognition of the fact that its unpublished nature means that it has no 

precedential value.  Pedroza, 291 So. 3d at 546 n. 2.   

This is true because “[a]ll lawyers, and lay people also for that matter, 

should be able to research and have available all existing law. If there is a 

body of law floating around in unwritten or unpublished opinions, only those 

persons privy to those cases know those pronouncements.”  Dept. of Legal 

Affairs v. District Court of Appeal, Fifth District, 434 So. 2d 310, 312 (Fla. 

1983) (footnote omitted). 

But the specific citation to the endnote citing the unpublished decision 

in the article cited by the Bar brings the decision before this court.  And, as 

detailed in PILS’ motion to provide it with a copy of the opinion and in the 

Bar’s response to that motion, it is clear that the Bar possesses a redacted 

version of the opinion and that it played a role in the Bar’s decision to pursue 

the present proposal. 

Thus, the Bar has access to the opinion.  And, of course, this court 

does as well.  See Dept. of Legal Affairs, 434 So. 2d at 312 (“This court has 

the records of its own decisions and the judges have the opportunity to 

discuss such cases collegially.”).  Because its motion to be provided with a 
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copy was denied, however, PILS does not and thus can only guess about 

what it says.   

So, even though the opinion is of no precedential value and does not 

require this court to rule in any particular manner, guess PILS will, in the 

interest of trying to deal with whatever arguments might exist to support the 

current proposal.  In the hope that it addresses whatever sentiments 

expressed in the unpublished opinion that is guiding the Bar’s approach, 

PILS will discuss two possibilities.   

1 The Will of the Electorate 

Given the Bar’s indication that it has limited the term “constitutional 

officer” to elected officials, PILS speculates that the decision may have been 

based on a determination that the judiciary should not take an action that 

would result in a person chosen by the electorate not being able to finish his 

or her elected term.   

If so, this court should not adhere to that rationale.  Under such 

circumstances, it would be the official who takes the action that results in his 

or her not being able to serve a full term.  The circumstances could be 

analogized to situations in which public officials move out of the areas in 

which they are required to live in order to hold office.  Their action of moving 

can lead to the courts vacating the office to which they were elected.  See 
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State ex rel. Askew v. Thomas, 293 So. 2d 40 (Fla. 1974) (elected school 

board member moved from district she was elected to represent).  

Presumably, the same conclusion would be reached if a state attorney 

or public defender moved out of the circuit in which he or she was elected.  

There is no reason why courts should be able to remove someone from office 

for moving but not sanction that same person for ethical violations.  Indeed, 

in most cases, it would seem that the ethical violations would have a greater 

negative impact on the person’s job performance than would the change of 

residence. 

Moreover, the idea that the electorate’s will should take priority over 

the judiciary’s exercise of its constitutional authority presumes that the 

electorate would continue to have the same will if it knew that the person it 

elected was engaging in misconduct.  Such an assumption is unwarranted 

and attributes to voters an unwillingness to consider changing 

circumstances.  Indeed, PILS suggests that voters would most likely want to 

replace an official whose misconduct is so severe as to warrant disbarment 

or suspension.   

Yet, the current proposal not only keeps such an official in office but, 

as noted above, it keeps the public from being aware of the misconduct and 
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thus from considering it when deciding whether to vote for the official when 

he or she runs for reelection or for another office. 

2 Precedent Relating to Judges 

The confidential opinion could have also been based on the same 

rationale this court applied in In re Investigation to find that disciplinary 

actions cannot be taken against sitting judges.  

That rationale should not extend to constitutional officers other than 

judges.  Indeed, the very wording of In re Investigation compels that 

conclusion.  The basic principle underlying this court’s holding was as 

follows:  

The law is well settled that when a judge is regularly 
admitted to practice law and is later elected or appointed and is 
acting as a circuit judge, whatever right as attorney or counselor 
at law he may have been clothed with by virtue of admission to 
the bar, and whatever may have been his eligibility to do so was 
held in suspension during his incumbency on the court and he 
could not exercise the privilege during the time he held such 
office.   

 
93 So. 2d at 604 (citations omitted). 
 

Not only is this not true regarding the attorney general, state attorneys, 

and public defenders, but the opposite is true.  Their offices inherently require 

them to practice law as part of their duties.  Their names are on every 

pleading filed by their offices.  Thus, the reason why disciplinary proceedings 

cannot be maintained against judges has no applicability to them. 



27 
 

What’s more, the manner in which this court has applied the principle 

expressed in In re Investigation also demonstrates the principle’s 

inapplicability to constitutional officers other than judges.  In deciding In re 

Proposed Disciplinary Action by Florida Bar Against Circuit Judge, 103 So. 

2d 632 (Fla. 1958), a case in which the Bar sought discipline of a judge for 

acts occurring before he assumed he bench, this court stated on page 633: 

… [I]t cannot be denied that the action undertaken by the Bar has 
no legitimate objective other than the ultimate removal of 
petitioner from office, a result intended under our Constitution to 
be accomplished only by impeachment. Disbarment would not, 
of course, operate directly to remove petitioner from office, but 
all parties concede that disqualification proceedings would 
logically follow therefrom. This is, in fact, the only practical 
purpose which would be served by disciplinary action against 
such a judicial officer, since under the law of this State he is, 
during his incumbency, clothed with no other right by virtue of his 
membership in the Bar. His lesser office as an attorney is, during 
the period of incumbency, merged in and absorbed by the 
greater office, that of circuit judge. Application of the Integration 
Rule to petitioner would thus accomplish indirectly what cannot 
be done directly by judicial action. 
 
When it comes to the attorney general, state attorneys, and public 

defenders, it certainly cannot be said that disciplinary proceedings would 

have “no legitimate objective than the ultimate removal … from office.”  

Rather, the clear and overarching objectives would be to protect the public 

(and, with regard to public defenders, individual clients), to stop the 

misconduct, and, if necessary, to preclude further practice by the attorney.  
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None of these goals are immediately served when the matter involves a 

judge, so this court’s reasoning certainly makes sense with regard to judges.  

It does not, however, extend to the constitutional officers impacted by the 

current proposal. 

In addition, as this court went on to observe in In re Proposed 

Disciplinary Action, disciplinary procedures are “designed simply to ensure 

that [the] rights and privileges [of practicing law] shall not be exercised by 

one who has shown himself unfit to practice law, and not to penalize the 

offending member.”  103 So. 2d at 633, citing Application of Harper, 84 So. 

2d 700, 702, 54 A.L.R.2d 1272 (Fla. 1956).  Disciplining a judge would be, 

as this court concluded, simply penalizing.  Disciplining an individual who is 

engaged in the practice of law, as would be the case with the constitutional 

officers at issue, on the other hand, accomplishes the goals of discipline.  

Punishment would be incidental to those goals.   

Moreover, the separation of powers argument discussed above does 

not come into play with regard to judges because their discipline, while not 

handled through the Bar, remains within the judicial branch of government, 

with cases passing through the Judicial Qualifications Commission to this 

court.  Thus, the problems with the executive or legislative branch exercising 
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the power of the judiciary do not exist with regard to judges, as they do with 

other constitutional officers.   

K THE PROPOSAL CONSTITUTES OVERKILL 

 Even if it is assumed that the judiciary should not take an action that 

would cause an elected official to vacate office, the drastic restrictions 

encompassed by the current proposal cannot be justified. 

 1 Sanctions Short of Disbarment or Suspension 

Only if an official is found to have engaged in misconduct so serious 

as to warrant disbarment or suspension would the official have to vacate 

office.  Yet, as noted above, many violations call for lesser sanctions.  There 

is no reason why such sanctions could not or should not be imposed. 

 Despite the existence of lesser sanctions, the proposal prohibits even 

the consideration of a complaint or the investigation into a possible violation.  

Thus, it stifles a process that could well lead to a sanction to that would 

further the ends of justice, without changing the electorate’s determination 

and without impacting a constitutional officer’s right to practice law. 

 Further, allowing the process to proceed has benefits in addition to the 

timely imposition of sanctions short of disbarment or suspension when 

appropriate.  It allows for matters to be decided without the dangers that, as 

outlined above, can result from delay.  It allows officials who have not acted 
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improperly to be promptly exonerated regardless of the potential penalty that 

would have applied had they committed the violations at issue.  And it allows 

the public to be aware of information, whether positive or negative, that it 

should know in determining how to vote when the constitutional officer 

involved runs for reelection or other office. 

 2 Delaying Disbarment or Suspension 

 Even when disbarment or suspension is appropriate, there is no 

reason why the extreme approach of the current proposal should be adopted.  

Rather, the case can proceed with the sanction deferred until the end of the 

officer’s term.8 

 This approach would avoid the problems delays can cause, would 

achieve exoneration when appropriate, and would inform the public of the 

information it should know. 

 And when a disbarment or suspension is deferred in this manner, it 

would make the incumbent ineligible to run for reelection and would therefore 

clear the way for the electorate to choose among candidates who meet the 

qualifications to serve.9 

 
8 Of course, the sanction would start sooner if the officer left office before the 
end of his or her term, whether due to suspension, impeachment, 
resignation, or otherwise. 
9 An alternative approach would be to defer the sanction until the official 
leaves office, thus allowing him or her to seek reelection and putting the 
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 This court frequently defers for short periods of time disbarments and 

suspensions to allow those being sanctioned to close their practices and 

protect the interests of their existing clients.  Although a lengthier period of 

deferment would almost always be needed in situations that might arise 

under the current proposal, a similar approach here would serve the many 

interests outlined above and would have no downside given the fact that the 

alternative would be to defer not just sanctions but the entire disciplinary 

process.   

L CONCLUSION 

 The current proposal is a bad one.   

A very bad one.   

Often, in considering whether to change a rule, this court is called upon 

to weigh the positives involved against the negatives.   

Here, there are no positives.   

 
sanction off until the official loses a reelection or otherwise leaves office.  
This approach would accomplish the goals of avoiding the problems with 
delays and of informing the public but would allow someone who should not 
be practicing law, either permanently or for a period of time, to do so and 
would run the risks discussed above of the person essentially avoiding 
punishment by remaining in office until retirement.  Thus, PILS does not think 
that it is as good an option as would be delaying sanctions until the end of 
the official’s term.  Nonetheless, it would be better than the “take no action 
at all while in office” approach of the current proposal. 
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“’The real question is:  Why would you want to tie the hands of the [sic] 

Florida Bar?’ Robert Jarvis, a law professor at Nova Southeastern University, 

asked.  ‘They should be able to investigate any member of the [sic] Florida 

Bar at any time whenever there is any question as to whether or not that 

officer has committed an act that could get them disciplined.   …  Why would 

you ever want to wait?’”  Orlando Sentinel, Critics question proposed ban on 

Florida Bar investigating sitting constitutional officers, October 16, 2021, 

accessed at https://www.orlandosentinel.com/news/florida/os-ne-florida-

bar-constitutional-officers-investigation-20211016-

tawdsfty7jcereeqtahgdbix4-story.html.   

The Bar has not offered any answers to Professor Jarvis’ questions.  It 

has not suggested any positives to the current proposal.   

It has instead pointed only to its quite understandable difficulty in 

defending to the public the indefensible policy it seeks to embed in the rules 

and on an interpretation of McCain that PILS submits cannot withstand 

scrutiny.  

By contrast, as detailed above, there are an overwhelming number of 

negatives.   

This proposal is not good for lawyers, for constitutional officers, for the 

public, or for justice.   
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This court should play the role constitutionally demanded of it with 

regard to discipline of all lawyers.  Politicians should neither receive special 

treatment nor be placed at a disadvantage.  Fairness should be assured in 

all disciplinary proceedings.  The judiciary’s status as a coequal branch of 

government should be protected.  And the public should be given the 

information it deserves.   

The current proposal should be rejected.  

        Respectfully submitted, 

       Anthony C. Musto 
       ___________________________ 
       ANTHONY C. MUSTO 
       Florida Bar No. 207535 
       P. O. Box 2956 
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