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IN THE SUPREME COURT OF FLORIDA
Case No. SC22-122
IN RE: REPORT AND RECOMMENDATIONS
OF THE WORKGROUP ON IMPROVED
RESOLUTION OF CIVIL CASES

RECEIVED, 05/26/2022 01:27:21 PM, Clerk, Supreme Court

COMMENTS OF BRUCE J. BERMAN AND PETER D. WEBSTER
ON THE WORKGROUP'S FINAL REPORT
Bruce J. Berman and Peter D. Webster, individually, submit the
following comments to urge the Court to reject the vast number and
scope of the amendments proposed by the Judicial Management
Council's Workgroup on Improved Resolution of Civil Cases in its
Final Report, amendments which would rewrite much of Florida's
Rules of Civil Procedure, in the place of incremental proposals better
suited to the level of scrutiny which rules amendments demand.
INTRODUCTION
While we would prefer, ideally, to be able to assist the Court by
commenting on the countless details of the Workgroup's proposals
individually and with specificity, their sheer volume makes it
impossible for us to do so.

Accordingly, we ask that the Court

consider this more generalized response.

The fact that no adequately detailed analysis can practicably be
presented in filed comments consistent with the Court's briefing
requirements is, we submit, compelling evidence, by itself, of the
flawed nature of the Workgroup's proposal.
COMMENTS
A.

THE FINAL REPORT
Created by Administrative Order on October 31, 2019, the

Workgroup was charged with the goal of improving resolution of civil
cases, including:
Examining] this state's laws, rules of court, and practices
relating to civil procedure and case management to
determine whether changes can be made to improve the
resolution of civil cases. Such examination shall include
consideration of whether the state's laws and rules of court
sufficiently address and deter a failure to prosecute, a
violation of discovery, presentation of an unsupported
claim or defense, and causation of an improper delay in
litigation [and] [m]ak[ing] recommendations, if warranted,
to improve the resolution of civil cases and propose any
revisions in this state's laws, rules of court, or practices
necessary to implement the Workgroup's recommendations.
In re: Workgroup on Improved Resolution of Civil Cases, No. AOSC 1973 (Oct. 31, 2019), at 3.
The

Workgroup's

Final

Report

"recommends

extensive

amendments to the Florida Rules of Civil Procedure and Florida Rules

of General Practice and Judicial Administration, along with several
amendments to other rules chapters."1
Those recommended amendments are intended to engender
"active case management," Final Report at 9, 27, as well as to address
perceived impediments to prompt resolution of cases created by
"discovery

practice,

motion

practice,

failure

to

prosecute,

continuances, and small claims." Id. at 8, 15-18.
Apparently, the Workgroup's overall goal is to "[e]nsure the fair
and timely resolution of all cases," while "manag[ing] resources and
promoting] accountability." Id. at 5. The ultimate issue before this
Court is whether the Workgroup's proposal can reasonably be
expected to achieve this goal.
B.

WHO WE ARE
Both of us have been lawyers, each for roughly 50 years.

Berman has been a commercial litigator the entire time. Webster was
a state judge for roughly 26 years (almost 6 in the Fourth Judicial
Circuit and 20 on the First DCA), and a litigator the remainder of the

1 Judicial Management Council Workgroup on Improved Resolution
of Civil Cases Final Report (dated November 15, 2021, and filed
January 10, 2022), at 8 (hereinafter, "Final Report").
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time. Both have served on many Bar and Court committees: Berman
chaired both the Civil Procedure Rules and Rules of Judicial
Administration Committees and has drafted language contained in
several rules in effect today, in addition to having served on the Civil
Standard Jury Instructions Committee and multiple Supreme Court
workgroups; Webster chaired the Rules of Judicial Administration
and Civil Standard Jury Instructions Committees, as well as serving
on the Judicial Management Council and the Court's Task Force on
Complex Litigation, and as chair of the Civil Case Management
Subcommittee of the Court's Committee on Trial Court Information
Systems.
In addition, we are the authors of Berman's Florida Civil
Procedure, published annually by West since 1998.

This treatise

comprehensively addresses each of the Florida Rules of Civil
Procedure, comprising (in the recently released 2022 edition) more
than 1,300 pages of commentary and more than 5,000 case citations,
including details of the evolution of each of Florida's rules. It also
addresses the most significant distinctions between Florida's rules
and their federal rules counterparts from which most of Florida's
rules were derived. As such, we have particularized knowledge of the
4

rules, their operation, the many interrelationships throughout, and
the manner in which Florida's courts have interpreted and applied
them.
C.

OUR PRINCIPAL CONCERNS
Our primary concern is that the rule amendments proposed are

so dramatic, with no assurance that the major disruption to our court
system that would surely ensue would be justified by the results that
such changes might ultimately achieve.
The

Final

Report's

characterization

of

the

proposed

amendments as "extensive" is a considerable understatement.2
Rather, the proposed amendments represent, in the words of the
Workgroup's chair in a later personal statement, "a major paradigm
shift."3

2See note 1, supra, and accompanying text.
The Workgroup
recommends changes to 20 existing rules (many of them particularly
extensive), the addition of 5 new rules (one of them creating a new
"Pretrial coordination court"), 1 new form, 3 amendments to, and 1
new rule in, the Rules of General Practice and Judicial
Administration, 2 small claims rules amendments and 1 amendment
to the mediation rules.
3See "Board Urges Members to Read and Comment on Proposed
Rules to Reshape How Civil Cases Are Processed," Fla. Bar News (Feb.
24, 2022), https:~f tivww.florid~:bar.c~rg/the-florida-bar-news1baarc~ur~es-member-to-read-a.nd-comment-can.-proposed-rules-ta
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The adoption of this proposal would significantly change the
system pursuant to which civil cases have been litigated and resolved
successfully for more than 50 years in Florida. See In re Florida Rules
of Civil Procedure 1967 Revision, 187 So. 2d 598 (Fla. 1966). And,
other

than comments from the

Bar's Civil Procedure

Rules

Committee, the Workgroup proposes these massive changes with
almost no input, to date at least, from the lawyers and judges who
would have to adapt to them. Of equal, if not greater, importance is
the absence of any meaningful data to support the proposition that
the Workgroup's proposal will achieve any of the goals for which the
Workgroup was formed.
This is a major departure from the way procedural rules are
normally developed and adopted, beginning with a far more limited
number of predominantly far narrower proposals (usually a single
one), to accommodate the thorough and meticulous attention
required, through a series of extensive and time-consuming steps,
respectful of the long history of their operation.4

reshape-how-~ _vil-cases-are-pracessec~ /
Morris) (last visited on May 26, 2022).

(quoting

Judge

Robert

4See, e.g., "The Federal Rules of Practice and Procedure, Overview for
the Bench, Bar, and Public," Admin. Office of U.S. Courts,

This cautious, thorough, and meticulous consideration does not
by any means represent some hidebound unwillingness to adapt
rules to better achieve their purpose. To the contrary, this process
is designed to assure that needed changes will fulfill their purpose
and that those working under them -trial lawyers and trial and
appellate judges -are able to understand and execute their functions
in compliance therewith.
This is not a situation where the Court is being asked to toss
out a 50-year-old system that no longer works. In fact, the system is
entirely current, having evolved and continuing to evolve annually
through

constant

review

and

evaluation,

with

numerous

U.scourts. ov jrules-policies(about-rulemakin~-process jhowrulemakin~-process-works j c~v~rvi.ew-bench.-bar-and=public (stating
that "[t]he pervasive and substantial impact of the rules on the
practice of law . . .demands exacting and meticulous care in drafting
rule changes. The [federal] rulemaking process is time consuming
and involves a minimum of seven stages of formal comment and
review") (last viewed May 26, 2022); see also "Board Urges Members
to Read and Comment on Proposed Rules to Reshape How Civil Cases
Processed,"
24,
Are
Fla.
Bar
News
(Feb.
2022),
hops:/ ju~ww.floridabar.orgf the-Florida-bar-news/board-ur~esmember-to-read- and-comment-~an-prapos~d-rules-to-reshape-howcivil_-cases-,are-processed (quoting Chief Justice Canady as saying,
"We understand the magnitude of some of those proposals, and it is
important that we have full input and deliberate fully as we consider
those proposals.") (last visited May 26, 2022).
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amendments over the years after analysis by committees of lawyers
and judges, and by the Justices through generations of this Court,
all seeking to achieve the very same objectives for which this
Workgroup was appointed.5
In a sense, Florida's rules are much like the venerable B-52
aircraft, designed by Boeing some 70 years ago, operated by the U.S.
Air Force since the 1950s and still in use today, but the current
version of which, while it has the same name and appearance, is
entirely modern and up to date, with the latest avionics, flight
controls and power plants.

So, too, are Florida's Civil Procedure

Rules fully modern and up to date, through the benefit of the
countless changes this Court has already made, including in very
recent months.
In short, what is before this Court has nothing to do with the
proposed implementation of a "modern" system to displace an
outdated one, much less one that fails in any significant way to

5 See the "Derivation" commentaries following each rule in Bruce J.
Berman 8s Peter D. Webster, Berman's Florida Civil Procedure (2022
ed.) (hereinafter, "Treatise"), each of which not only identifies the
source of the rule's initial adoption, but tracks all amendments
following the rule's adoption.

achieve its purpose.

It is for this reason that this Court should

exercise the same degree of care and consideration with which it has
always approached proposed rule amendments.
The Final Report's recommendations for these dramatic and
voluminous rules changes appear to be made based principally on
the experiences of the Workgroup's 10 members. Final Report at 7,
85.

(Although the Final Report discusses what are identified as

pertinent written materials from around the country, it essentially
concedes that "`proposed reforms are based more on anecdote than
research and evaluation"' and that, "`[w]hile some of the reforms are
based on empirical evidence, most are based on anecdotes and
conventional wisdom rather than hard data that a problem even
exists—let alone that the particular reform will solve the perceived
problem."' Id. at 34 (citations omitted)). It is also worth noting, as
the Final Report acknowledges, that not even the federal courts have
adopted a case management system as rigorous as that proposed
here. Id. at 45.
Before tossing out significant parts of a system of constantly
refined and updated rules, we should be very sure that (1) those rules
are in some meaningful sense deficient and (2) the proposed changes
E

will result in significant improvement. Unfortunately, we see nothing
in the Final Report to satisfy us that either is true. Will cases be
disposed of more quickly? Is it really just a backlog of cases from the
pandemic which is the concern? Will those who have abused and
continue to abuse the rules now be more compliant? Will our trial
judges, through micromanagement, be more effective (and, if so, will
this benefit litigants)?

These questions and many more need

compelling responses before such dramatic changes are made. The
Final Report does not provide those answers.
We also have grave concerns about the effect of the law of
unintended consequences should these major changes be adopted.6
We are concerned that, rather than reducing the time and cost of
litigation and permitting a more efficient use of court resources as
intended, there exists a very real possibility that the proposed

6See Robert Norton, "Unintended Consequences," Econlib,
hops: L1 ~rtnrw.e~conli~.org1.li~raryf ~Jn.cJUnz.a~tenc~eclCc~nsequen.ce~.ht
m1 (last visited May 26, 2022):
The law of unintended consequences . . . is that actions of
people—especially of government—always have effects that
are unanticipated or unintended. Economists and other
social scientists have heeded its power for centuries; for
just as long, politicians and popular opinion have largely
ignored it.
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amendments will have just the opposite effect -they will increase the
time and cost of litigation and lead to a less efficient use of court
resources.
An overarching concern is the apparent effort to change a state
court system -one in which judges are elected, where they must
periodically engage in political campaigns for re-election, dependent
upon endorsements and financial support primarily of members of
the Bar, with insufficient legislative funding for judicial law clerks
and facilities - into a replica of the federal system, but without that
system's lifetime judicial appointments, its substantial funding for
multiple fulltime law clerks and its considerably greater facilities and
financial resources.
Despite these differences between the federal and state systems,
or perhaps because of them, Florida trial lawyers have, in our
experience, often expressed preference for the state courts because
of the far greater ability to obtain in-person access to judges and the
ability to obtain live hearings on virtually all pretrial motions, often
with contemporaneous rulings, and without the requirement of
extensive (and expensive) written submissions.

11

We have long encountered, in response to proposals for rules
amendments over the last 40 years, substantial resistance to turning
Florida's system into a federal one based upon the conviction, for the
foregoing reasons, among others, that Florida's system is faster and
less expensive.
This has not, however, impeded this Court's development of
strong case management rules both (1) under rule 1.200, particularly
after its 1984 amendments that added a case management
subdivision

to

what

had

previously

addressed

only

pretrial

conferences), and (2) for complex cases, under rule 1.201,8 both of
which have been regularly analyzed and amended as appropriate to
arm our trial judges with the discretionary power to actively manage
cases when they feel it necessary.
With the now pending proposal, and among other things, the
proponents would have this Court:

~ See In re Amendments to Rules of Civil Procedure, 458 So. 2d 245
(Fla. 1984). See also Treatise Commentaries ~§ 1.200:1, et seq.
8 See In re Amendments to the Florida Rules of Civil ProcedureManagement of Cases Involving Complex Litigation, 15 So. 3d 558
(Fla. 2009). See also Treatise Commentaries ~~ 1.201:1, et seq.
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(1) remove much of this case management discretion by
tossing out, in their entirety, the existing case management
rules 1.200 and 1.201, and substituting in their place far more
detailed and extensive requirements that do not just emulate
federal case management, but go considerably further, yet with
none of the financial resources essential to accomplish this,
even if otherwise warranted;
(2)

through

a

host

of

non-discretionary

sanctions

provisions, compel our state-court judges to entertain and
impose sanctions to punish a significant portion of those upon
whose support they rely for re-election, something rarely done
in our longtime experience under a rule already requiring
mandatory sanctions for discovery-related conduct;9 and
(3) establish amicro-managed, highly detailed pretrial
motion practice, displacing what, in the federal system, is
relegated to local court rules (e.g., timing and page limits for

9See rule 1.380, which provides that the court "shall" impose
sanctions for failure, not only to comply with a discovery order under
subdivision (b), but also before an order compelling discovery is
entered where a motion to compel is granted, under subdivisions
(a)(4), (c) and (d).
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written memoranda) and upending what Florida practitioners
and judges have known, and with which they have become
familiar.
And finally, at the foundation of the Workgroup's proposal is the
conviction that greater judicial control over litigation promotes the
best interests of the citizens using the Judicial Branch -that even
where the litigants agree upon a course for litigation that serves their
mutual interests (as, for example, in managing scheduling, including
continuances by party agreement), our courts should nonetheless
trump those interests and impose their own. This raises the age-old
question whether the courts are here to serve the litigants, or viceversa. Certainly no one can dispute the importance of providing to
litigants

the

most

expeditious

and

cost-effective

forum

for

determining their disputes. It would be ironic, however, if the result
of massive changes intended for exactly that purpose, should end up
making that system even less practicably available.
Our principal concerns can thus be summarized as follows:
• Trial judges are being universally compelled to become
"active case managers" - to an extent that will necessarily
require considerable time and effort -without the resources
14

to perform that task effectively, because the finances to pay
for necessary additional support staff are not currently
available in the Judicial Branch, and are unlikely to be
forthcoming from the Legislature if requested.
• Trial judges will have to find time to perform this new task time that the Final Report seems to suggest will come from
sharply reducing the number of motion hearings that
currently take place, a result that we suspect most Florida
civil litigators would not like to see.
• In the majority of civil cases, the extensive new requirements
will require lawyers to expend more time -and, therefore,
clients will have to spend more money -without any real
promise that the result will be more fair, more timely, or
ultimately more efficient.

Indeed, it would seem counter-

intuitive to expect that the new requirements would have any
other effect.
• Taking control of case development and progress out of the
hands of the lawyers -who are the ones most likely to know
how best to prosecute or defend their cases -and placing it

15

with trial judges is more likely to foster chaos than a more
efficient use of resources.
• The new sanctions provisions will likely not have any impact
because they are no more likely to be used by trial judges
than are the current provisions of rule 1.380, at least in part
because trial judges who are concerned about the possibility
of opposition in their next election are reluctant to displease
lawyers

who

appear

before

them

unless

absolutely

necessary.l~ And, if the new sanctions provisions are used,
there exists a very real likelihood that they will generate minitrials over imposition of sanctions -just as has been the case
with federal rule 11 -thereby further increasing the time and
costs of litigation.
• As the Workgroup recognizes, "[b]uy-in from the legal
community, both judges and attorneys, is necessary" if there
is to be any hope that these dramatic changes will have the
desired effects. Final Report at 8. However, humans being
human, it is unrealistic to assume that sufficient lawyers -

°See Final Report at 117 (stating that "survey results tend to reflect
a mediocre level of enforcement of civil rules" by trial judges).
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and judges -will buy in to the new system.

And indeed,

filings of Comments thus far -overwhelmingly critical of the
Workgroup's

proposals

-

seem

clearly

to

evidence

considerable resistance to such buy-in.
• The mere fact that these changes are being proposed
constitutes tacit recognition that a significant number of
lawyers and judges are not currently carrying out their
responsibilities as contemplated by the rules of procedure
and administration, the Rules of Professional Conduct, and
the

Code

of

Judicial

Conduct.

(The

Final

Report

acknowledges that "survey results tend to reflect a mediocre
level of enforcement of civil rules" by trial judges. See n. 10,
supra.) Even apart from the many Comments opposing the
Workgroup's proposals, what reason would there be to
believe that the lawyers and judges whom the Report
presumptively criticizes will suddenly see the light, and buy
in to the new program - which would place far more
obligations on them than does the current one? After all, rule
2.215 of the Rules of General Practice and Judicial
Administration

already
17

places

case

management

responsibilities on trial judges, requiring that they self-report
to their chief judge all cases in which a motion has been held
under advisement for more than 60 days. Why has that not
been effective?
• Extensive time and energy will need to be expended - by both
the bar and the bench -for several years in interpreting and
applying the myriad new rules, and thereby establishing a
body of law regarding them.
D.

CONCLUSION
We recognize, of course, that the Workgroup has devoted

substantial time and energy to this project, and we recognize that
there are individual suggestions that warrant serious, individual
consideration (including initial disclosures, supplemental discovery,
and some of the suggestions for deposition rule amendments).
Nevertheless, we urge the Court to reject this omnibus proposal for
such a prolific re-writing of the Florida Rules of Civil Procedure.
In the alternative, we propose an incremental approach to the
adoption of the proposed amendments, over the course of which
education might be provided -for lawyers and judges alike -and an

i.

effort might be made to secure necessary additional funding from the
Legislature.
Respectfully submitted,
/s/ Peter D. Webster
Peter D. Webster
Florida Bar No. 185180
pwebster cr carltonfields. com
215 South Monroe Street
Suite S00
Tallahassee, Florida 32301
Telephone: (850) 224-1585

/s/ Bruce J. Berman
Bruce J. Berman
Florida Bar No. 159280
bberman@carltonfields . com
2 Miami Central
700 Northwest First Avenue
Suite 1200
Miami, Florida 33136
Telephone: (305) 530-0050
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/s/ Peter D. Webster
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