
IN THE SUPREME COURT OF FLORIDA 

IN RE: REPORT AND      CASE NO. SC22-122 
RECOMMENDATIONS OF THE  
WORKGROUP ON IMPROVED  
RESOLUTION OF CIVIL CASES     / 

COMMENT OF THE INTERNATIONAL  
ASSOCIATION OF DEFENSE COUNSEL (IADC) 

 
The International Association of Defense Counsel (IADC) has served 

a distinguished membership of corporate and insurance defense attorneys 

and insurance executives since 1920.1 We provide this comment to 

recommend specific civil discovery rule changes to better effectuate the 

goals of the Workgroup on Improved Resolution of Civil Cases. 

As the Workgroup’s report recognizes, civil discovery in Florida is “an 

area needing extensive rule revision.” A “basic premise” of the report is that 

“civil rules . . . do not currently provide trial judges with the specific tools they 

need” to engage in effective case management. The Workgroup specifically 

identified concerns about delays and high costs associated with discovery, 

                                                           
1 The IADC is an invitation-only, peer-reviewed membership organization of 
the world’s leading lawyers who primarily represent the interest of 
defendants in civil litigation. The IADC’s activities benefit the civil justice 
system and the legal profession. The IADC has substantive committees that 
cover over 20 different areas of law. 
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yet declined to recommend changes to require proportionality in discovery 

or place more defined limits on discovery. 

The IADC believes the Workgroup’s laudable goals of improving 

efficiency and reducing litigation costs will not be achieved unless early and 

active case management and judicial education are tethered to reasonable 

parameters on discovery. See Hon. Jennifer D. Bailey, Why Don’t Judges 

Case Manage?, 73 U. Miami L. Rev. 1071, 1080 (2019) (“judges must be 

considerably more involved in managing each case from the outset, to tailor 

the motions practice and shape the discovery to the reasonable needs of 

that case.”) (emphasis added) (quoting Judicial Conference Advisory Comm. 

on Civil Rules and the Comm. on Rule of Practice and Procedure, Report to 

the Chief Justice of the United States on the 2010 Conference on Civil 

Litigation 4 (2010)). 

Indeed, the National Center for State Courts has said, “proportionality 

must be a guiding standard in discovery and the entire pretrial process.” 

National Center for State Courts, Call to Action: Achieving Justice for All 24 

(2016). According to the Sedona Conference Working Group on Electronic 

Document Retention & Production, “Achieving proportionality in civil 

discovery is critically important to securing the ‘just, speedy, and inexpensive 

resolution of civil disputes,’ as mandated by Rule [1.010].”). The Sedona 

https://repository.law.miami.edu/cgi/viewcontent.cgi?article=4583&context=umlr
https://repository.law.miami.edu/cgi/viewcontent.cgi?article=4583&context=umlr
https://www.uscourts.gov/sites/default/files/report_to_the_chief_justice.pdf
https://www.uscourts.gov/sites/default/files/report_to_the_chief_justice.pdf
https://www.uscourts.gov/sites/default/files/report_to_the_chief_justice.pdf
https://iaals.du.edu/sites/default/files/documents/publications/cji-report.pdf
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Conf., Commentary on Proportionality in Electronic Discovery, 18 Sedona 

Conf. J. 141, 147 (2017). 

The federal proportionality concept is well on its way to becoming the 

majority rule in the states along with the authority of courts to enter protective 

orders to shift some costs to requesters. States are also limiting the 

frequency or extent of discovery that is “cumulative or duplicative, or can be 

obtained from some other source that is more convenient, less burdensome, 

or less expensive.” Improvements to rules regarding the preservation and 

production of electronically stored information can address information that 

is “not reasonably accessible.” In addition, some states and courts require 

disclosure of third-party litigation funding agreements. See Mark A. Behrens 

& Christopher E. Appel, States Are Embracing Proportional Discovery, 

Moving Into Alignment With Federal Rules, 29:5 Legal Opinion Letter (Wash. 

Legal Found. July 17, 2020). 

The IADC’s proposed changes follow the spirit of other recent rule 

changes adopted by this Court to bring Florida practice into closer alignment 

with the federal rules, such as with respect to expert evidence and summary 

judgments. See Amendments to the Florida Evidence Code, 278 So. 3d 551, 

551-552 (Fla. 2019) (replacing Frye standard for admitting expert testimony 

with Federal Rule of Evidence 702); In re Amendments to Florida Civil Rule 

https://thesedonaconference.org/sites/default/files/publications/Commentary%20on%20Proportionality%20in%20Electronic%20Discovery.18TSCJ141.pdf
https://www.wlf.org/2020/07/16/publishing/states-are-embracing-proportional-discovery-moving-into-alignment-with-federal-rules/
https://www.wlf.org/2020/07/16/publishing/states-are-embracing-proportional-discovery-moving-into-alignment-with-federal-rules/
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of Procedure 1.510, 317 So. 3d 72 (Fla. 2021) (largely replacing Florida Rule 

of Civil Procedure 1.510 with the text of Federal Rule of Civil Procedure 56). 

The Court has also shown a willingness to improve civil practice on its own 

motion. See In re Amendment to Florida Civil Rule of Procedure 1.280, 324 

So. 3d 459 (Fla. 2021) (amending Florida Rule of Civil Procedure 1.280(h) 

to codify the “apex doctrine” and protect current and former corporate officers 

from abusive discovery). 

We strongly disagree with the Workgroup’s assessment that there is 

an “absence of any apparent need” for Florida to adopt the federal 

proportionality concept. A 2019 Harris Poll for the U.S. Chamber Institute for 

Legal Reform (ILR) ranked Florida #47th in the nation for “proportional 

discovery.” U.S. Chamber Institute for Legal Reform, 2019 Lawsuit Climate 

Survey: Ranking the States (2019). The survey polled over 1,300 in-house 

general counsel, senior litigators, and other senior executives at companies 

with at least $100 million in annual revenue. Business leaders clearly believe 

that Florida’s current discovery rules need to be improved. 

Further, the Workgroup’s position is contrary to the findings of (a) the 

federal judiciary after many years of study that led to the 2015 amendments 

to the Federal Rules of Civil Procedure, (b) the National Center for State 

Courts, (c) The Sedona Conference, (c) a Joint Project of The American 

https://instituteforlegalreform.com/wp-content/uploads/2020/10/2019-Lawsuit-Climate-Survey-Ranking-the-States.pdf
https://instituteforlegalreform.com/wp-content/uploads/2020/10/2019-Lawsuit-Climate-Survey-Ranking-the-States.pdf
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College of Trial Lawyers Task Force on Discovery and the Institute for the 

Advancement of the American Legal System, and (d) the clear national trend. 

The notion that reform must rest on a showing of “abuse” is a red 

herring. Reforms that improve the administration of justice and further the 

goals of Rule 1.010 are worthwhile and do not require a crisis to be adopted. 

Those looking for evidence of abuse, however, can see it in Florida’s poor 

showing in the ILR’s lawsuit climate ranking (#47 for proportional discovery). 

Finally, the concern that a proportionality requirement may create a 

“trigger point for discovery litigation” is overblown given our experience at the 

federal level and in many states that have adopted the federal standard. 

For these reasons, the IADC appends to this comment proposed rule 

amendments that would require courts to limit disproportionate or unduly 

burdensome discovery, address other issues that needlessly increase the 

time and costs of litigation, and more closely align Florida’s civil discovery 

rules with the Federal Rules of Civil Procedure.2 We appreciate the Court’s 

consideration of this proposal. 

  

                                                           
2 A version of this proposal was submitted in September 2021 to the Florida 
Bar Civil Procedure Rules Committee by Florida IADC member Frank Cruz-
Alvarez, working with IADC Civil Justice Response Committee Chair Mark 
Behrens and his colleague Christopher Appel. 
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Respectfully submitted this 19th day of April, 2022. 

Sincerely, 

 
Spencer H. Silverglate 

IADC President 

Florida Bar No. 769223 

CLARKE SILVERGLATE, P.A. 

799 Brickell Plaza, Suite 900 

Miami, Florida  33131 

Tel: (305) 347-1557 

Fax: (305) 377-3001 

ssilverglate@cspalaw.com 
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CERTIFICATE OF COMPLIANCE  

I certify that this comment was prepared in Arial 14-point font and 

complies with the font requirements in Florida Appellate Rule of Procedure 

9.045. 

 /s/ Spencer H. Silverglate 

Spencer H. Silverglate 

 

CERTIFICATE OF SERVICE 

I certify that on April 19, 2022, the foregoing was electronically filed 

via the Florida Courts E-Filing Portal and a copy was sent by first class 

U.S. Mail, postage prepaid, addressed to the following: 

Chief Judge Robert Morris 
Second District Court of Appeal 
P.O. Box 327 
Lakeland, FL 33802 

 

Tina White 
500 South Duval Street 
Tallahassee, FL 32399 
whitet@flcourts.org 

 /s/ Spencer H. Silverglate 

Spencer H. Silverglate 



   

 
 

RULE 1.010.  SCOPE AND TITLE OF RULES 

 

These rules apply to all actions of a civil nature and all special statutory 

proceedings in the circuit courts and county courts except those to which the Florida 

Probate Rules, the Florida Family Law Rules of Procedure, or the Small Claims 

Rules apply. The form, content, procedure, and time for pleading in all special 

statutory proceedings shall be as prescribed by the statutes governing the proceeding 

unless these rules specifically provide to the contrary. These rules shall be construed, 

administered, and employed by the court and the parties to secure the just, 

speedy, and inexpensive determination of every action. These rules shall be known 

as the Florida Rules of Civil Procedure and abbreviated as Fla.R.Civ.P. 

 
EXPLANATORY NOTE 

Rule 1.010 is amended to incorporate language in the 2015 amendment to Fed. R. Civ. 

P. 1.  Like the federal rule, the Rule 1.010 amendment is intended “to emphasize that 

just as the court should construe and administer these rules to secure the just, speedy, 

and inexpensive determination of every action, so the parties share the responsibility 

to employ the rules in the same way.”  Fed. R. Civ. P. 1 Comm. Notes on Rules––2015 

Amend.  The amended language recognizes that “[e]ffective advocacy is consistent 

with – and indeed depends upon – cooperative and proportional use of procedure,” and 

that discouraging “over-use, misuse, and abuse of procedural tools that increase cost 

and result in delay” is necessary to improve the administration of civil justice.  Id.   

Numerous jurisdictions have revised their civil procedure scope provision in light of 

the 2015 amendment to Fed. R. Civ. P. 1.  See Ariz. R. Civ. P. 1; Colo. R. Civ. P. 1; 

Del. Ch. Ct. R. 1; Del. Super. Ct. R. Civ. P. 1; D.C. Super. Ct. R. Civ. P. 1; Iowa R. 

Civ. P. 1.501(2); Kan. Stat. § 60-102; Mass. R. Civ. P. 1; Mich. Ct. R. 1.105; Miss. R. 

Civ. P. 1; Nev. R. Civ. P. 1; N.D. R. Civ. P. 1; Okla. Sta. tit. 12 § 3225; Vt. R. Civ. P. 

1; Wis. Code § 801.01(2); Wyo. R. Civ. P. 1. 

 

 

RULE 1.280.  GENERAL PROVISIONS GOVERNING DISCOVERY 

 

(a)  Discovery Methods. Parties may obtain discovery by one or more of 

the following methods: depositions upon oral examination or written questions; 

written interrogatories; production of documents or things or permission to enter 

upon land or other property for inspection and other purposes; physical and mental 

examinations; and requests for admission. Unless the court orders otherwise and 

under subdivision (c) of this rule, the frequency of use of these methods is not 

limited, except as provided in rules 1.200, 1.340, and 1.370. 

 

(b)  Scope of Discovery. Unless otherwise limited by order of the court in 

accordance with these rules, the scope of discovery is as follows:  
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(1)  In General. Parties may obtain discovery regarding any matter, 

not privileged, that is relevant to a party’s the subject matter of the pending action, 

whether it relates to the claim or defense and proportional to the needs of the case, 

considering the importance of the issues at stake in the action, the amount in 

controversy, the parties’ relative access to relevant information, the parties’ 

resources, the importance of the discovery in resolving the issues, and whether 

the burden or expense of the proposed discovery outweighs its likely benefit. 

Information within this scope of discovery need not be admissible in evidence 

to be discoverable. of the party seeking discovery or the claim or defense of any 

other party, including the existence, description, nature, custody, condition, and 

location of any books, documents, or other tangible things and the identity and 

location of persons having knowledge of any discoverable matter. It is not ground 

for objection that the information sought will be inadmissible at the trial if the 

information sought appears reasonably calculated to lead to the discovery of 

admissible evidence. 

 
EXPLANATORY NOTE 

Rule 1.280(b)(1) is amended to adopt the proportionality concept established in the 

2015 amendment to Fed. R. Civ. P. 26(b)(1), with one exception. The proposal does 

not include “the parties’ resources” as a factor to be considered, as in the federal rule. 

The federal judiciary spent years developing the amendment with a goal of improving 

early case management and improving the discovery process.  The amended federal 

rule redefines the scope of discovery from any information “reasonably calculated to 

lead to the discovery of admissible evidence” to discovery that is “proportional to the 

needs of the case.”  As the Federal Advisory Committee on Civil Rules stated, “parties 

and the court have a collective responsibility to consider the proportionality of all 

discovery and consider it in resolving discovery disputes.”  Fed. R. Civ. P. 26 Comm. 

Notes on Rules––2015 Amend.  Further, establishing “proportionality as an express 

component of the scope of discovery” helps to ensure that the burden or expense of 

proposed discovery is “determined in a realistic way,” especially in an age of 

electronically stored information.  Id. 

In redefining the scope of discovery, the Federal Advisory Committee on Civil Rules 

observed that the “‘reasonably calculated’ phrase has continued to create problems,” 

including the potential to “swallow any other limitation on the scope of discovery.”  Id.  

Amended Rule 1.280(b)(1) removes the “reasonably calculated” phrase to focus the 

court and parties on a proportionality assessment of the burden and expense of the 

proposed discovery in addition to other considerations.   

Since 2015, at least fifteen states and the District of Columbia have amended their state 

court civil discovery rules to require discovery to be “proportional to the needs of the 

case.”  See Ala. R. Civ. P. 26(b)(1); Ariz. R. Civ. P. 26(b)(1); Colo. R. Civ. P. 26(b)(1); 

Del. Ch. Ct. R. 26(b)(1); Del. Super. Ct. R. Civ. P. 26(b)(1); D.C. Super. Ct. R. Civ. P. 

26(b)(1); Ind. Commercial Ct. R. 6(A); Kan. Stat. § 60-226(b)(1); Mich. Ct. R. 
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2.302(B)(1); Minn. R. Civ. P. 26.02(b); Mo. Sup. Ct. R. 56.01(b)(1); Nev. R. Civ. P. 

26(b)(1); Ohio R. Civ. P. 26(B)(1); Okla. Sta. tit. 12 § 3226(B)(1); Vt. R. Civ. P. 

26(b)(1); Wis. Code § 804.01(2)(a); Wyo. R. Civ. P. 26(b)(1); see also Mark A. 

Behrens & Christopher E. Appel, States Are Embracing Proportional Discovery, 

Moving Into Alignment With Federal Rules, 29:5 Legal Opinion Letter (Wash. Legal 

Found., July 17, 2020) (discussing post-2015 amendments to state rules of civil 

procedure in many states).  Prior to 2015, Utah and Illinois amended their court rules 

to incorporate proportional discovery.  See Ill. Sup. Ct. R. 201(c)(3) (amended 2014); 

Utah R. Civ. P. 26(b) (amended 2011).  Other states have incorporated elements of 

proportional discovery.  See N.Y. R. Unif. Trial Cts. § 202.20-c(e) (effective Feb. 1, 

2021) (encouraging parties to “use the most efficient means to review documents, 

including electronically stored information (‘ESI’), that is consistent with the parties’ 

disclosure obligations . . . and proportional to the needs of the case”).   

The National Center for State Courts has said, “proportionality must be a guiding 

standard in discovery and the entire pretrial process.”  Nat’l Ctr. for State Courts, Call 

to Action: Achieving Justice for All 24 (2016).  The Sedona Conference Working Group 

on Electronic Document Retention & Production has said, “Achieving proportionality 

in civil discovery is critically important to securing the ‘just, speedy, and inexpensive 

resolution of civil disputes,’ as mandated by Rule 1 of the Federal Rule of Civil 

Procedure.”).  The Sedona Conf., Commentary on Proportionality in Electronic 

Discovery, 18 Sedona Conf. J. 141, 147 (2017).  According to the American College 

of Trial Lawyers and The Institute for the Advancement of the American Legal System, 

civil discovery “should be limited to documents or information that would enable a 

party to prove or disprove a claim or defense or enable a party to impeach a witness.”  

Final Report on the Joint Project of The American College of Trial Lawyers Task Force 

on Discovery and The Institute for the Advancement of the American Legal System 8 

(rev. Apr. 15, 2009).  See also Gordon W. Netzorg & Tobin D. Kern, Proportional 

Discovery: Making It the Norm, Rather Than the Exception, 87 Denv. U.L. Rev. 513, 

532 (2010) (“Proportionality must be made the norm, not the exception….”); Hon. 

Jennifer D. Bailey, Why Don’t Judges Case Manage?, 73 U. Miami L. Rev. 1071, 1080 

(2019) (“judges must be considerably more involved in managing each case from the 

outset, to tailor the motions practice and shape the discovery to the reasonable needs 

of that case.”) (emphasis added) (quoting Judicial Conference Advisory Comm. on 

Civil Rules and the Comm. on Rule of Practice and Procedure, Report to the Chief 

Justice of the United States on the 2010 Conference on Civil Litigation 4 (2010)). 

The concept of proportional discovery has been viewed favorably by state bar 

associations whose members include both plaintiff and defense attorneys.  For 

example, the State Bar of Michigan issued a report prior to the state supreme court’s 

2019 adoption of various discovery rule changes, including proportional discovery, 

stating that the changes “will make the discovery process less expensive and less 

burdensome and Michigan courts more accessible to all.”  State Bar of Michigan, Civil 

Discovery Court Rule Special Committee Final Report and Proposal, Apr. 21, 2018, 

at 1.  Similarly, the Ohio State Bar Association’s discussion on its website of the state 

supreme court’s 2020 civil rule amendments states that the proportional discovery “rule 

(like others in the 2020 package) should penalize no part of the bar and no category of 

https://www.wlf.org/2020/07/16/publishing/states-are-embracing-proportional-discovery-moving-into-alignment-with-federal-rules/
https://www.wlf.org/2020/07/16/publishing/states-are-embracing-proportional-discovery-moving-into-alignment-with-federal-rules/
https://iaals.du.edu/sites/default/files/documents/publications/cji-report.pdf
https://iaals.du.edu/sites/default/files/documents/publications/cji-report.pdf
https://thesedonaconference.org/sites/default/files/publications/Commentary%20on%20Proportionality%20in%20Electronic%20Discovery.18TSCJ141.pdf
https://thesedonaconference.org/sites/default/files/publications/Commentary%20on%20Proportionality%20in%20Electronic%20Discovery.18TSCJ141.pdf
https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://www.law.du.edu/documents/denver-university-law-review/v87-2/Netzorg_PDF.pdf
https://www.law.du.edu/documents/denver-university-law-review/v87-2/Netzorg_PDF.pdf
https://repository.law.miami.edu/cgi/viewcontent.cgi?article=4583&context=umlr
https://www.uscourts.gov/sites/default/files/report_to_the_chief_justice.pdf
https://www.uscourts.gov/sites/default/files/report_to_the_chief_justice.pdf
https://www.michbar.org/file/generalinfo/civildiscovery/civildiscovery_reportproposal.pdf
https://www.michbar.org/file/generalinfo/civildiscovery/civildiscovery_reportproposal.pdf
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litigant.”  Judge Richard A. Frye & John D. Holschuh, Jr. 2020 Ohio Civil Rules 

Amendments, Ohio State Bar Ass’n (July 2020). 

States that have adopted proportional discovery have recognized the benefit of closer 

alignment between state and federal rules with respect to the scope of civil discovery.  

See, e.g., Gregory C. Cook & Sloane Bell, Alabama Supreme Court Amends Rules 26 

and 37 to Address Proportionality and ESI, 80 Ala. Law. 96, 102 (Mar. 2019) (stating 

recent amendments, including proportional discovery, propose “to make discovery a 

more efficient and right-sized process” and “bring these rules onto somewhat even 

ground with current federal rules”); Ryan M. Billings et al., Sweeping Changes to Rules 

of Civil Procedure, 91 Wis. Law. 12 (June 2018) (“Wisconsin courts will have the 

benefit of the early federal experience in interpreting this new [proportional discovery] 

standard.”). 

Florida cases have occasionally addressed the general notion of proportionality in 

discovery.  See, e.g., Worley v. Cent. Fla. Young Men's Christian Ass'n, Inc., 228 So. 

3d 18, 26 (Fla. 2017) (holding that defendant's request for production entailing 200 

hours and over $90,000 in costs to discover the collateral issue of bias when the 

damages sought amounted to only $66,000 was “unduly burdensome.”). 

 

 

(2)  Limitations. Upon the motion of any party or on its own, the 

court must limit the frequency or extent of discovery if it determines that one 

of the following applies: 

 

(A)  The discovery sought is cumulative or duplicative, or 

can be obtained from some other source that is more convenient, less 

burdensome, or less expensive; 

 

(B)  The party seeking discovery has had ample 

opportunity to obtain the information by discovery in the action; 

 

(C)  The proposed discovery is outside the scope permitted 

by subdivision (b)(1). 

 
EXPLANATORY NOTE 

A new subdivision (b)(2) is added to incorporate the discovery limitations of Fed. R. 

Civ. P. 26(b)(2)(C).  The amended rule closely tracks the language of the federal rule 

to require a court, upon the motion of a party or on its own, to limit the frequency or 

extent of cumulative, duplicative, or otherwise unduly burdensome discovery.  

Although amended Rule 1.280(b)(2) relates to, and cross-references, the 

proportionality assessment of amended Rule 1.280(b)(1), the separate subdivision 

(b)(2) requirement in both the Florida rule and federal rule is included “to emphasize 

the need for active judicial use of subdivision (b)(2) to control excessive discovery.”  

Fed. R. Civ. P. 26 Comm. Notes on Rules––2015 Amend. (quoting Committee Notes 

https://www.ohiobar.org/member-tools-benefits/practice-resources/practice-library-search/practice-library/2020-ohio-civil-rules-amendments/
https://www.ohiobar.org/member-tools-benefits/practice-resources/practice-library-search/practice-library/2020-ohio-civil-rules-amendments/
https://www.balch.com/-/media/pdf-documents/publications/march-2019-article_g-cook-and-s-bell.pdf
https://www.balch.com/-/media/pdf-documents/publications/march-2019-article_g-cook-and-s-bell.pdf
https://www.wisbar.org/newspublications/wisconsinlawyer/pages/article.aspx?Volume=91&Issue=6&ArticleID=26396
https://www.wisbar.org/newspublications/wisconsinlawyer/pages/article.aspx?Volume=91&Issue=6&ArticleID=26396
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on 2000 amendment to Fed. R. Civ. P. 26(b)(2)(C)).  Amended Rule 1.280(b)(2) also 

applies existing limitations on unduly burdensome discovery of electronically stored 

information in Rule 1.280(d) to other types of discovery. 

Most states have adopted discovery rules comparable to Fed. R. Civ. P. 26(b)(2)(C) to 

require a court to limit (or at least consider limiting) the frequency or extent of 

cumulative, duplicative, or otherwise unduly burdensome discovery.  See Ala. R. Civ. 

P. 26(b)(2)(B); Alaska R. Civ. P. 26(b)(2); Ariz. R. Civ. P. 26(b)(2)(C); Ark. R. Civ. 

P. 26.1(h)(5); Cal. Civ. Proc. Code § 2019.030(a); Colo. R. Civ. P. 26(b)(2)(F); Del. 

Ch. Ct. R. 26(b)(1); Del. Ct. Comm. Pleas Civ. R. 26(b)(1); Del. Super. Ct. R. Civ. P. 

26(b)(1); D.C. Super. Ct. R. Civ. P. 26(b)(2)(C); Haw. R. Civ. P. 26(b)(2); Idaho R. 

Civ. P. 26(b)(1)(C); Ind. R. Trial P. 26(B)(1); Iowa R. Civ. P. 1.503(8); Kan. Stat. § 60-

226(b)(2); Md. R. Civ. P., Cir. Ct. 2-402(b)(1); Mass. R. Civ. P. 26(c); Minn. R. Civ. 

P. 26.02(b)(3); Miss. R. Civ. P. 26(d)(2); Mo. Sup. Ct. R. 56.01(b)(2); Mont. R. Civ. 

P. 26(b)(2)(C); Nev. R. Civ. P. 26(b)(2)(C); N.M. R. Civ. P., Dist. Ct. 1-026(B)(2); 

N.C. R. Civ. P. 26(b)(1a); N.D. R. Civ. P. 26(b)(1)(B)(i); Ohio R. Civ. P. 26(B)(6)(b); 

Okla. Sta. tit. 12 § 3226(B)(2)(c); R.I. Dist. Ct. R. 26(b)(1); R.I. Super. Ct. R. Civ. P. 

26(b)(1); S.C. R. Civ. P. 26(b)(6)(B); S.D. Codified Laws § 15-6-26(b)(1); Tenn. R. 

Civ. P. 26.02(1); Va. Sup. Ct. R. 4:1(b)(1); Vt. R. Civ. P. 26(b)(2)(B); Wash. Super. 

Ct. R. 26(b)(1); W.Va. R. Civ. P. 26(b)(1); Wis. Code § 804.01(2)(am); Wyo. R. Civ. 

P. 26(b)(2)(C). 

 

 

(3)  Third party agreements. Except as otherwise stipulated or 

ordered by the court, a party shall, without awaiting a discovery request and 

no later than the initial case management conference held pursuant to rule 

1.200 or 1.201, or initial case management order if no conference is held, 

provide to the other parties any agreement under which any person, other than 

an attorney permitted to charge a contingent fee representing a party, has a 

right to receive compensation that is contingent on and sourced from any 

proceeds of the civil action, by settlement, judgment, or otherwise. A party shall 

have a continuing duty to disclose any agreement that has not been disclosed 

previously to the other parties. 

 
EXPLANATORY NOTE 

A new subdivision (b)(3) is added to require disclosure of a litigation financing 

agreement in which a third party not before the court fronts funds to a party in exchange 

for obtaining a contractual right to a portion of any litigation proceeds.  The amended 

rule promotes transparency in light of the proliferation of third-party litigation funding 

agreements that may conceal the true nature of the interests underlying a litigation and 

may enable a third party to exert influence on a party or that party’s attorney.  Because 

such an agreement carries a potential to significantly impact the just, speedy, and 

inexpensive determination of an action, disclosure is required.  Disclosure of a third-

party litigation financing agreement is required without awaiting a discovery request.  

Further, to avoid possible circumvention of the initial disclosure requirement, amended 
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Rule 1.280(b)(3) establishes a continuing duty for parties to disclose third-party 

litigation financing agreements.  

In 2018, Wisconsin became the first state to require a party’s initial disclosure of any 

third-party litigation financing agreement.  See Wis. Code § 804.01(2)(bg).  In 2019, 

West Virginia adopted a similar disclosure requirement for consumer lending lawsuits.  

See W. Va. Code Ann. § 46A-6N-6. Disclosure of third-party litigation funding is also 

required under some federal court local rules.  See D. N.J. Civ. R. 7.1.1, Disclosure of 

Third-Party Litigation Funding (adopted June 21, 2021); Standing Order for all Judges 

of the Northern District of California, Contents of the Joint Case Management 

Statement (adopted Jan. 23, 2017), paragraph 19 (disclosure of non-party interested 

entities or persons in class actions). 

Adoption of new subdivision (b)(3) is consistent with a trend toward transparency.  See 

David H. Levitt with Francis H. Brown III, Third Party Litigation Funding: Civil 

Justice and the Need for Transparency, DRI Ctr. for L. & Pub. Pol’y, Third Party 

Litigation Funding Working Group, at 31 (2018) (“Combined with the developing case 

law, a trend towards transparency is discernable.”); see also Advisory Comm. on Civil 

Rules, Agenda Book, Apr. 10, 2018, at 209 (Memorandum by Patrick A. Tighe, Rules 

Law Clerk of the Advisory Comm. on Civil Rules, Feb. 7, 2018, Survey of Federal and 

State Disclosure Rules Regarding Litigation Funding). 

Further, the proposed amendment would allow a party to determine whether a third 

party funder’s involvement rises to the level of a party.  A nonparty who funds and 

controls vexatious litigation can be deemed a party for purposes of paying costs and 

attorney’s fees.  See Abu-Ghazaleh v. Chaul, 36 So. 3d 691 (Fla. 3d DCA 2009). 

 

 

(42)  Indemnity Agreements. A party may obtain discovery of the 

existence and contents of any agreement under which any person may be liable to 

satisfy part or all of a judgment that may be entered in the action or to indemnify or 

to reimburse a party for payments made to satisfy the judgment. Information 

concerning the agreement is not admissible in evidence at trial by reason of 

disclosure. 

 

(53)  Electronically Stored Information. A party may obtain 

discovery of electronically stored information in accordance with these rules. 

 

(64)  Trial Preparation: Materials. Subject to the provisions of 

subdivision (b)(75) of this rule, a party may obtain discovery of documents and 

tangible things otherwise discoverable under subdivisions (b)(1) and (b)(2) of this 

rule and prepared in anticipation of litigation or for trial by or for another party or 

by or for that party’s representative, including that party’s attorney, consultant, 

surety, indemnitor, insurer, or agent, only upon a showing that the party seeking 

https://www.njd.uscourts.gov/sites/njd/files/Order7.1.1%28signed%29.pdf
https://www.njd.uscourts.gov/sites/njd/files/Order7.1.1%28signed%29.pdf
https://www.cand.uscourts.gov/wp-content/uploads/judges/Standing_Order_All_Judges_11.1.2018.pdf
https://www.cand.uscourts.gov/wp-content/uploads/judges/Standing_Order_All_Judges_11.1.2018.pdf
https://www.dri.org/docs/default-source/dri-white-papers-and-reports/third-party-litigation.pdf
https://www.dri.org/docs/default-source/dri-white-papers-and-reports/third-party-litigation.pdf
https://www.uscourts.gov/sites/default/files/2018-04-civil-rules-agenda-book.pdf
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discovery has need of the materials in the preparation of the case and is unable 

without undue hardship to obtain the substantial equivalent of the materials by other 

means. In ordering discovery of the materials when the required showing has been 

made, the court shall protect against disclosure of the mental impressions, 

conclusions, opinions, or legal theories of an attorney or other representative of a 

party concerning the litigation. Without the required showing a party may obtain a 

copy of a statement concerning the action or its subject matter previously made by 

that party. Upon request without the required showing a person not a party may 

obtain a copy of a statement concerning the action or its subject matter previously 

made by that person. If the request is refused, the person may move for an order to 

obtain a copy. The provisions of rule 1.380(a)(4) apply to the award of expenses 

incurred as a result of making the motion. For purposes of this paragraph, a statement 

previously made is a written statement signed or otherwise adopted or approved by 

the person making it, or a stenographic, mechanical, electrical, or other recording or 

transcription of it that is a substantially verbatim recital of an oral statement by the 

person making it and contemporaneously recorded. 

 

(75)  Trial Preparation: Experts. Discovery of facts known and 

opinions held by experts, otherwise discoverable under the provisions of subdivision 

(b)(1) of this rule and acquired or developed in anticipation of litigation or for trial, 

may be obtained only as follows:  

 

(A)  (i)  By interrogatories a party may require any other 

party to identify each person whom the other party expects to call as an expert 

witness at trial and to state the subject matter on which the expert is expected to 

testify, and to state the substance of the facts and opinions to which the expert is 

expected to testify and a summary of the grounds for each opinion.  

 

(ii)  Any person disclosed by interrogatories or 

otherwise as a person expected to be called as an expert witness at trial may be 

deposed in accordance with rule 1.390 without motion or order of court. 

 

(iii)  A party may obtain the following discovery 

regarding any person disclosed by interrogatories or otherwise as a person expected 

to be called as an expert witness at trial: 

 

1.  The scope of employment in the pending case 

and the compensation for such service. 

 

2.  The expert’s general litigation experience, 

including the percentage of work performed for plaintiffs and defendants. 
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3.  The identity of other cases, within a 

reasonable time period, in which the expert has testified by deposition or at trial. 

4.  An approximation of the portion of the 

expert’s involvement as an expert witness, which may be based on the number of 

hours, percentage of hours, or percentage of earned income derived from serving as 

an expert witness; however, the expert shall not be required to disclose his or her 

earnings as an expert witness or income derived from other services. 

 

An expert may be required to produce financial and business 

records only under the most un-usual or compelling circumstances and may not be 

compelled to compile or produce nonexistent documents. Upon motion, the court 

may order further discovery by other means, subject to such restrictions as to scope 

and other provisions pursuant to subdivision (b)(75)(C) of this rule concerning fees 

and expenses as the court may deem appropriate. 

 

(B)  A party may discover facts known or opinions held by an 

expert who has been retained or specially employed by another party in anticipation 

of litigation or preparation for trial and who is not expected to be called as a witness 

at trial, only as provided in rule 1.360(b) or upon a showing of exceptional 

circumstances under which it is impracticable for the party seeking discovery to 

obtain facts or opinions on the same subject by other means. 

 

(C)  Unless manifest injustice would result, the court shall 

require that the party seeking discovery pay the expert a reasonable fee for time spent 

in responding to discovery under subdivisions (b)(75)(A) and (b)(75)(B) of this rule; 

and concerning discovery from an expert obtained under subdivision (b)(75)(A) of 

this rule the court may require, and concerning discovery obtained under subdivision 

(b)(75)(B) of this rule shall require, the party seeking discovery to pay the other 

party a fair part of the fees and expenses reasonably incurred by the latter party in 

obtaining facts and opinions from the expert. 

 

(D)  As used in these rules an expert shall be an expert witness 

as defined in rule 1.390(a). 

 

(86) Claims of Privilege or Protection of Trial Preparation 

Materials. When a party withholds information otherwise discoverable under these 

rules by claiming that it is privileged or subject to protection as trial preparation 

material, the party shall make the claim expressly and shall describe the nature of 

the documents, communications, or things not produced or disclosed in a manner 
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that, without revealing information itself privileged or protected, will enable other 

parties to assess the applicability of the privilege or protection. 

 

(c)  Protective Orders. Upon motion by a party or by the person from 

whom discovery is sought, and for good cause shown, the court in which the action 

is pending may make any order to protect a party or person from annoyance, 

embarrassment, oppression, or undue burden or expense that justice requires, 

including one or more of the following: (1) that the discovery not be had; (2) that the 

discovery may be had only on specified terms and conditions, including a 

designation of the time or place, or allocation of expenses; (3) that the discovery 

may be had only by a  method of discovery other than that selected by the party 

seeking discovery; (4) that certain matters not be inquired into, or that the scope of 

the discovery be limited to certain matters; (5) that discovery be conducted with no 

one present except persons designated by the court; (6) that a deposition after being 

sealed be opened only by order of the court; (7) that a trade secret or other 

confidential research, development, or commercial information not be disclosed or 

be disclosed only in a designated way; and (8) that the parties simultaneously file 

specified documents or information enclosed in sealed envelopes to be opened as 

directed by the court. If the motion for a protective order is denied in whole or in 

part, the court may, on such terms and conditions as are just, order that any party or 

person provide or permit discovery. The provisions of rule 1.380(a)(4) apply to the 

award of expenses incurred in relation to the motion. 

 
EXPLANATORY NOTE 

Rule 1.280(c) is amended to incorporate the 2015 amendment to Fed. R. Civ. P. 26(c), 

which added an express recognition of protective orders that allocate discovery 

expenses.  The Federal Advisory Committee on Civil Rules stated that although federal 

courts “already exercise this authority,” an explicit recognition of cost allocation “will 

forestall the temptation some parties may feel to contest this authority.”  Fed. R. Civ. 

P. 26 Comm. Notes on Rules––2015 Amend.  Florida state courts similarly exercise 

this authority.  See, e.g., State Farm Auto. Ins. Co. v. Bravender, 700 So. 2d 796, 797 

(Fla. 4th DCA 1997) (stating Rule 1.280(c) “provides that expenses may be awarded 

by the court in relation to a motion for a protective order”).  Amended Rule 1.280(c)(2) 

states this authority more directly to avoid any confusion that a court may allocate 

expenses as a means to protect a party against an unduly burdensome discovery request.  

Numerous jurisdictions expressly recognize a court’s authority to allocate discovery 

expenses.  See Ala. R. Civ. P. 26(c)(2); Colo. R. Civ. P. 26(c)(2); Del. Ch. Ct. R. 

26(c)(2); Del. Super. Ct. R. Civ. P. 26(c)(2); D.C. Super. Ct. R. Civ. P. 26(c)(1)(B); 

Iowa R. Civ. P. 1.504(1)(a)(2); Kan. Stat. § 60-226(c)(1)(B); Md. R. Civ. P., Cir. Ct. 

2-403(a)(3); Mass. R. Civ. P. 26(c); Minn. R. Civ. P. 26.03(a)(2); Mo. Sup. Ct. R. 

56.01(c)(2); Nev. R. Civ. P. 26(c)(1)(B); Ohio R. Civ. P. 26(C)(2); Okla. Sta. tit. 12 

§ 3226(C)(1)(b); Vt. R. Civ. P. 26(c)(2); Wis. Code § 804.01(3)(a)(2); Wyo. R. Civ. P. 
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26(c)(1)(B); see also Final Report on the Joint Project of The American College of 

Trial Lawyers Task Force on Discovery and The Institute for the Advancement of the 

American Legal System 11 (rev. Apr. 15, 2009) (raising “cost shifting/co-pay rules”); 

Martin H. Redish & Colleen McNamara, Back to the Future: Discovery Cost 

Allocation and Modern Procedural History, 79 Geo. Wash. L. Rev. 773, 777 (2011) 

(stating “it is morally untenable to allow the requesting party to retain the benefit of its 

opponent’s labor without, at the very least, reimbursing the costs of discovery incurred 

by the producing party.”); John H. Langbein, The Disappearance of the Civil Trial in 

the United States, 122 Yale L.J. 522, 551-552 (20120) (“‘[I]t is almost invariably 

cheaper to ask for materials than to produce them,’ which tempts litigants ‘to seek 

costly information of marginal relevance.’”) (citation omitted). 

 

 

(d)  Limitations on Discovery of Electronically Stored Information.  

 

 (1)  A person may object to discovery of electronically stored 

information from sources that the person identifies as not reasonably accessible 

because of burden or cost. On motion to compel discovery or for a protective order, 

the person from whom discovery is sought must show that the information sought or 

the format requested is not reasonably accessible because of undue burden or cost. 

If that showing is made, the court may nonetheless order the discovery from such 

sources or in such formats if the requesting party shows good cause. The court may 

specify conditions of the discovery, including ordering that some or all of the 

expenses incurred by the person from whom discovery is sought be paid by the party 

seeking the discovery. 

 

(2)  In determining any motion involving discovery of electronically 

stored information, the court must limit the frequency or extent of discovery in 

accordance with subdivision (b)(2). otherwise allowed by these rules if it 

determines that (i) the discovery sought is unreasonably cumulative or duplicative, 

or can be obtained from another source or in another manner that is more convenient, 

less burdensome, or less expensive; or (ii) the burden or expense of the discovery 

outweighs its likely benefit, considering the needs of the case, the amount in 

controversy, the parties’ resources, the importance of the issues at stake in the action, 

and the importance of the discovery in resolving the issues. 

 

(3)  Preservation of electronically stored information. Unless the 

parties stipulate or the court orders otherwise, a party is not required to 

preserve electronically stored information that is not subject to production 

under subdivision (d)(4). 

 

https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://www.gwlr.org/wp-content/uploads/2012/08/79-3-Redish_McNamara.pdf
https://www.gwlr.org/wp-content/uploads/2012/08/79-3-Redish_McNamara.pdf
https://law.yale.edu/sites/default/files/documents/pdf/Faculty/Langbein_CivilTrial.pdf
https://law.yale.edu/sites/default/files/documents/pdf/Faculty/Langbein_CivilTrial.pdf
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(4)  Production of electronically stored information. A party is 

not required to provide discovery of the following categories of electronically 

stored information absent a showing by the moving party of substantial need 

and good cause, subject to subdivisions (b)(1) and (b)(2):  

(i) Data that cannot be retrieved without substantial 

additional programming or without transforming it into another form before 

search and retrieval can be achieved;  

 

(ii) Backup data that are substantially cumulative or 

duplicative of data that are more accessible elsewhere; 

 

(iii) Legacy data remaining from obsolete systems that 

are unintelligible on successor systems; or 

 

(iv) Any other data that are not available to the 

producing party in the ordinary course of business and that the party identifies 

as not reasonably accessible because of undue burden or cost.  

 
EXPLANATORY NOTE 

Amended Rule 1.280(d) sets forth specific requirements regarding the preservation and 

production of electronically stored information.  It expands upon existing discovery 

limitations for electronically stored information in two key ways.   

First, amended Rule 1.280(d)(3) clarifies that a party’s obligation to preserve 

electronically stored information does not include categories of information that are 

not subject to production.  These categories include electronically stored information 

that would be unduly burdensome to produce, such as certain types of backup data, 

obsolete data, or data that is not available or not reasonably accessible because of undue 

burden or cost.  Second, amended Rule 1.280(d)(4) provides that a party is not required 

to produce these categories of electronically stored information unless the requesting 

party demonstrates a substantial need and good cause.  The amended rule also makes 

clear that any requested production must be consistent with the proportionality 

assessment of amended Rule 1.280(b)(1) and the limitations on cumulative, 

duplicative, or otherwise unduly burdensome discovery in amended Rule 1.280(b)(2).   

Most jurisdictions have adopted specific discovery limitations regarding electronically 

stored information.  Like Fed. R. Civ. P. 26(b)(2)(B), state rules often are directed at 

limiting a party’s production of electronically stored information that is not reasonably 

accessible because of undue burden or cost.  See Ala. R. Civ. P. 26(b)(2); Ariz. R. Civ. 

P. 26(b)(2)(B); Ark. R. Civ. P. 26.1(h); Cal. Civ. Proc. Code § 1985.8(i); D.C. Super. 

Ct. R. Civ. P. 26(b)(2)(B); Idaho R. Civ. P. 26(b)(1)(B); Iowa R. Civ. P. 1.504(2); Kan. 

Stat. § 60-226(b)(2)(B); Md. R. Civ. P., Cir. Ct. 2-402(b)(2); Mass. R. Civ. P. 26(f); 

Mich. Ct. R. 2.302(B)(6); Minn. R. Civ. P. 26.02(b)(2); Miss. R. Civ. P. 26(b)(5); Mo. 

Sup. Ct. R. 56.01(b)(3); Mont. R. Civ. P. 26(b)(2)(B); Nev. R. Civ. P. 26(b)(2)(B); 
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N.C. R. Civ. P. 26(b)(1b); N.D. R. Civ. P. 26(b)(1)(B)(ii); Ohio R. Civ. P. 26(B)(5); 

Okla. Sta. tit. 12 § 3226(B)(2)(b); R.I. Super. Ct. R. 26(b)(6)(D); Tenn. R. Civ. P. 

26.02(1); Va. Sup. Ct. R. 4:1(b)(7); Vt. R. Civ. P. 26(b)(2)(A); Wyo. R. Civ. P. 

26(b)(2)(B).  In comparison, current Rule 1.280(d) states that a party may object to 

discovery of electronically stored information on the basis that the requested 

information is not reasonably accessible because of undue burden or cost, but the rule 

does not state that such discovery is generally unavailable.  

Amended Rule 1.280(d)(4) provides greater specificity with respect to the production 

of electronically stored information by articulating categories of information that 

ordinarily need not be produced, such as information that is not reasonably accessible 

because of undue burden or cost.  See Nicholas M. Pace & Laura Zakaras, Where the 

Money Goes: Understanding Litigant Expenditures for Producing Electronic 

Discovery 92 (RAND Inst. for Civil Justice 2012) (“If there was one consistent theme 

in what we heard, it revolved around complaints of a lack of understandable legal 

authority and guidance that could be comfortably relied on when making preservation 

decisions.”).   

Some courts have adopted a category approach by local rule or have discussed the 

approach as part of amendments to state rules.  See, e.g., U.S. Dist. Ct. R., N.D. Ill. 

LPR ESI 2.3(d) (identifying six categories of electronically stored information that 

“generally are not discoverable”); Ill. Sup. Ct. R. 201 Comm. Comments––2014 

Amend. (stating proportionality analysis often may preclude discovery of certain 

categories of electronically stored information and identifying eight categories); see 

also Final Report on the Joint Project of The American College of Trial Lawyers Task 

Force on Discovery and The Institute for the Advancement of the American Legal 

System 15 (rev. Apr. 15, 2009) (“Absent a showing of need and relevance, a party 

should not be required to restore deleted or residual electronically-stored information, 

including backup tapes.”).  Amended Rule 1.280(d)(4) incorporates the four categories 

of electronically stored information contained in Wisconsin’s Discovery Code.  See 

Wis. Code § 804.01(2)(e)(1g).  

In addition, several courts have adopted rules comparable to amended Rule 

1.280(d)(3)-(4) to make clear that a party has no obligation to preserve certain 

categories of electronically stored information.  See, e.g., D. Del. Default Stand. for 

Disc., Including Electronically Stored Info. 1(c)(ii) (identifying 13 categories of 

electronically stored information that need not be preserved absent a showing of good 

cause by the requesting party); U.S. Dist. Ct. R., M.D. Tenn., Admin. Order 174-1(4)(a) 

(identifying three categories of electronically stored information that ordinarily need 

not be preserved); N.C. 10 Jud. Dist. Civ. Sup. R. 5.1(c)(2) (identifying 11 categories 

of electronically stored information that need not be preserved absent a showing of 

good cause by the requesting party).  Amended Rule 1.280(d)(3) incorporates by 

reference the same four categories of electronically stored information not subject to 

production for the preservation of electronically stored information. 

The Florida Supreme Court has focused greater attention on rules governing 

electronically stored information.  In 2020, an amendment took effect to Rule 1.380(e) 

addressing a party’s failure to preserve electronically stored information, which 

https://www.rand.org/content/dam/rand/pubs/monographs/2012/RAND_MG1208.pdf
https://www.rand.org/content/dam/rand/pubs/monographs/2012/RAND_MG1208.pdf
https://www.rand.org/content/dam/rand/pubs/monographs/2012/RAND_MG1208.pdf
https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
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adopted language identical to the 2015 amendment of Fed. R. Civ. P. 37(e).  See In Re: 

Amendments to the Florida Rules of Civil Procedure, 292 So. 3d 660 (Fla. 2019). 

Amended Rule 1.280(d) complements this recent reform by providing greater clarity 

with respect to related discovery issues for electronically stored information.  

 

(e)  Sequence and Timing of Discovery. Except as provided in subdivision 

(b)(75) or unless the parties stipulate or the court upon motion for the convenience 

of parties and witnesses and in the interest of justice orders otherwise, methods of 

discovery may be used in any sequence, and the fact that a party is conducting 

discovery, whether by deposition or otherwise, shall not delay any other party’s 

discovery.  

 
EXPLANATORY NOTE 

Rule 1.280(e) is amended to incorporate the 2015 amendment to Fed. R. Civ. P. 

26(d)(3), which recognizes that the parties may stipulate to case-specific sequences of 

discovery.  A number of states have amended their discovery rules to expressly 

reference such stipulations by the parties in a case.  See Colo. R. Civ. P. 26(d); Iowa 

R. Civ. P. 1.505(2); Kan. Stat. § 60-226(d); Mo. Sup. Ct. R. 56.01(d); Nev. R. Civ. P. 

26(d); Okla. Sta. tit. 12 § 3226(D); Tex. R. Civ. P. 191.1; Wis. Code § 804.01(4); Wyo. 

R. Civ. P. 26(d). 

 

 

* * * * *  

RULE 1.310  DEPOSITIONS UPON ORAL EXAMINATION 

 

(b)  Notice; Method of Taking; Production at Deposition. 

 

(6)  In the notice a party may name as the deponent a public or private 

corporation, a partnership or association, or a governmental agency, and designate 

with reasonable particularity the matters on which examination is requested. The 

organization so named must designate one or more officers, directors, or managing 

agents, or other persons who consent to do so, to testify on its behalf and may state 

the matters on which each person designated will testify. Before or promptly after 

the notice or subpoena is served, the serving party and the organization must 

confer in good faith about the matters for examination. A subpoena must advise 

a nonparty organization of its duty to confer with the serving party and to 

designate each person who will testify. The persons so designated must testify 

about matters known or reasonably available to the organization. This subdivision 

does not preclude taking a deposition by any other procedure authorized in these 

rules.  
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EXPLANATORY NOTE 

Rule 1.310(b)(b) is amended to incorporate language in the 2020 amendment to Fed. 

R. Civ. P. 30(b)(6).  The federal rule was amended to direct a party seeking to depose 

an organization (regardless of whether the organization is a party or nonparty) to confer 

early and in good faith about the matters for examination.  This confer requirement 

“respond[s] to problems that have emerged,” namely “overlong or ambiguously 

worded lists of matters for examination and inadequately prepared witnesses.”  Fed. R. 

Civ. P. 30 Comm. Notes on Rules––2020 Amend.  The amended rule proposes to 

facilitate “[c]andid exchanges about the purposes of the deposition . . . and enable the 

organization to designate and to prepare an appropriate witness or witnesses, thereby 

avoiding later disagreements.”  Id.  The amendment also seeks to promote productive 

discussions on “’process’ issues, such as the timing and location of the deposition . . . 

and any other issue that might facilitate the efficiency and productivity of the 

deposition.”  Id.  In doing so, the amended federal rule “facilitates collaborative efforts 

to achieve the proportionality goals of the 2015 [FRCP] amendments.”  Id.  Amended 

Rule 1.310(b)(b) promotes these same goals.  

 

 

* * * * *  

RULE 1.350  PRODUCTION OF DOCUMENTS AND THINGS AND 

ENTRY UPON LAND FOR INSPECTION 

 

(a) Request; Scope; Quantity. Any party may request any other party (1) to 

produce and permit the party making the request, or someone acting in the requesting 

party's behalf, to inspect and copy any designated documents, including 

electronically stored information, writings, drawings, graphs, charts, photographs, 

audio, visual, and audiovisual recordings, and other data compilations from which 

information can be obtained, translated, if necessary, by the party to whom the 

request is directed through detection devices into reasonably usable form, that 

constitute or contain matters within the scope of rule 1.280(b) and that are in the 

possession, custody, or control of the party to whom the request is directed; (2) to 

inspect and copy, test, or sample any tangible things that constitute or contain 

matters within the scope of rule 1.280(b) and that are in the possession, custody, or 

control of the party to whom the request is directed; or (3) to permit entry upon 

designated land or other property in the possession or control of the party upon 

whom the request is served for the purpose of inspection and measuring, surveying, 

photographing, testing, or sampling the property or any designated object or 

operation on it within the scope of rule 1.280(b).  The request for production shall 

not exceed 30 requests, including all subparts, unless the court permits a larger 

number on motion and notice and for good cause, or the parties propounding 

and responding to the requests stipulate to a larger number. 
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EXPLANATORY NOTE 

Rule 1.350(a) is amended to establish a presumptive limit of 30 requests for production.  

Florida has established a presumptive limit of 30 interrogatories in Rule 1.340(a) and 

a presumptive limit of 30 requests for admission in Rule 1.370(a).  Like these other 

limits, the presumptive limit in amended Rule 1.350(a) promotes more selective and 

efficient requests for productions by parties.  Cf. Amendments to the Florida Rules of 

Civil Procedure, 858 So. 2d 1013, 1014 (Fla. 2003) (“By requiring parties to be more 

selective in submitting requests for admissions, we believe that the amendment will 

address abusive practices without diminishing the purpose of the rule.”). The 

companion federal rule, Fed. R. Civ. P. 34, does not limit requests for production. 

A number of jurisdictions have adopted comparable limits on requests for production.  

See Ariz. R. Civ. P. 26.2 (10 requests for complex cases); Md. Local Bankr. R. 2004-

1(a) (30 requests); Tex. R. Civ. P. 190.2(b)(4) (15 requests in cases involving $250,000 

or less); Vt. R. Civ. P. 80.11(e)(4) (15 requests in expedited civil actions); see also 

Wis. Code § 804.09 (5-year limit for requests for production or other things).  See 

generally Nat’l Ctr. for State Courts, Call to Action: Achieving Justice for All 22 (2016) 

(“Presumptive discovery maximums have worked well in various states . . . where 

there are enumerated limits on . . . requests for production….”). 

 

 

Technical Correction 

 

RULE 1.201.  COMPLEX LITIGATION 

 

(c)  (1) Dates by which all parties shall name their expert witnesses and 

provide the expert information required by rule 1.280(b)(75).  

 

 

  

https://iaals.du.edu/sites/default/files/documents/publications/cji-report.pdf
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Recommendation for Development of Cybersecurity Procedures 

 
The Florida Supreme Court also should address procedures to mitigate cybersecurity risks 

in the exchange of electronically stored information (ESI) between parties during civil discovery.  

This topic is presented separately from the proposed discovery rule changes because it may be less 

conducive to a specific rule change considering the broad range of cases in which Florida’s civil 

procedure rules apply and the ever-changing nature of information technology standards.  

Nevertheless, the topic has become increasingly important in light of the widespread use of ESI 

and the Court is well positioned to develop recommended procedures to assist Florida courts.  

As the Court can appreciate, the threat of a cyberattack or other data breach has never been 

greater.  See The Sedona Conf., Commentary on Privacy and Information Security: Principles and 

Guidelines for Lawyers, Law Firms, and Other Legal Service Providers, 17 Sedona Conf. J. 1, 8 

(2016) (“The new technologies that have transformed the legal industry also threaten privacy, 

information security, and even the confidentiality of attorney-client communications in ways that 

were unimaginable a few years ago.”).  “[Electronically stored information] productions in civil 

litigations can be ripe targets for corporate espionage and data breach as they may contain trade 

secrets and other proprietary business information; highly sensitive and private medical, health, 

financial, religious, sexual preference, and other personal information; or information about third 

parties subject to contractual confidentiality agreements.”  The Sedona Conf., The Sedona 

Principles, Third Edition: Best Practices, Recommendations & Principles for Addressing 

Electronic Document Production, 19 Sedona Conf. J. 1, 179 n.147 (2018); see also Cybersecurity 

Basics for Courts, Joint Tech. Comm., at vi (Dec. 2019) (“Attacks against courts are on the rise.”). 

Virtually all jurisdictions have rules or policies designed to safeguard confidential 

information in judicial proceedings.  Few, however, have developed specific requirements to 

mitigate cybersecurity risks in the exchange of information between parties during civil discovery.  

For example, it does not appear that any of Florida’s 20 judicial circuits have defined protocols, 

via local rule or administrative order, focused on protecting the exchange of electronically stored 

information between parties during civil discovery.  This is an area the Court can provide vital 

assistance. 

One method of preventing the unauthorized disclosure or misuse of a party’s electronically 

stored information would be to establish a certification requirement for the party requesting 

discovery.  Pursuant to such a rule, a party requesting discovery of electronically stored 

information in appropriate cases (e.g. trade secret, product liability, health care actions) would 

need to certify in writing that any entity that will possess the information maintains a proper 

information security management system to mitigate cybersecurity risks.  Below is potential rule 

language:  

Protection of electronically stored information. Prior to requesting production of 

electronically stored information, a party shall provide written certification to the 

party or nonparty from which the electronically stored information is sought that 

the requesting party, that party’s counsel, and any other entity that will possess the 

electronically stored information maintains an adequate and up to date information 

security management system to mitigate cybersecurity risks, including the unlawful 

disclosure, use, or manipulation of the electronically stored information. The 

certification shall describe in general terms the information security measures in 

https://thesedonaconference.org/sites/default/files/publications/Commentary%20on%20Privacy%20and%20Information%20Security.17TSCJ1.pdf
https://thesedonaconference.org/sites/default/files/publications/Commentary%20on%20Privacy%20and%20Information%20Security.17TSCJ1.pdf
https://thesedonaconference.org/sites/default/files/publications/The%20Sedona%20Principles%20Third%20Edition.19TSCJ1.pdf
https://thesedonaconference.org/sites/default/files/publications/The%20Sedona%20Principles%20Third%20Edition.19TSCJ1.pdf
https://thesedonaconference.org/sites/default/files/publications/The%20Sedona%20Principles%20Third%20Edition.19TSCJ1.pdf
https://www.ncsc.org/__data/assets/pdf_file/0037/68887/JTC-2021-05-Cybersecurity-QR_Final-Clean.pdf
https://www.ncsc.org/__data/assets/pdf_file/0037/68887/JTC-2021-05-Cybersecurity-QR_Final-Clean.pdf
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place for each entity that will possess the electronically stored information and any 

relevant compliance with standards set by an entity that develops information 

security management standards. If the party or nonparty from which the 

electronically stored information is sought reasonably believes that the certification 

of the requesting party is inadequate to mitigate cybersecurity risks, the producing 

party or nonparty may move the court for a protective order under Fla. R. Civ. P. 

1.280(c) for the discovery not to be had until adequate measures are in place or to 

otherwise limit the terms and conditions of the discovery. 

Such a certification requirement would provide a fair, generally applicable standard that 

accounts for wide-ranging existing data protection technology as well as future technologies and 

advancements in cybersecurity standards.  The adequacy of a particular information security 

management system, which would likely change as standards evolve over time, would be an issue 

for the court to decide (with input from the parties where requested).  Such a certification 

requirement would not be intended to be used by parties as a tactic to defeat or delay proportional 

discovery.  Rather, the requirement would reasonably protect a party’s sensitive or proprietary 

information, or electronically stored information that contains personal data of third parties, such 

as employees or customers, against a cyberattack or other data breach that could result in the 

unauthorized disclosure or misuse of the information. 

In developing recommendations to protect the exchange of electronically stored 

information during discovery, the Court might also recommend compliance with specific 

cybersecurity standards as a “best practice” guidance.  For example, the International Organization 

for Standardization developed a standard, ISO/IEC 27001, used by many businesses and 

organizations around the world.  See Popular Standards: ISO/IEC 27001 Information Security 

Management, Int’l Org. for Standardization.  This type of guidance could facilitate a uniform 

approach to mitigating cybersecurity risks. 

In 2020, the Florida Legislature created the Florida Digital Service, in part, to establish for 

state agencies cybersecurity “standards and processes . . . consistent with generally accepted 

technology best practices.”  Fla. Stat. Ann. § 282.318(3).  Developing procedures for the exchange 

of electronically stored information during civil discovery fits within Florida’s broader 

cybersecurity plan to institute “proactive protections against threats.”  Id.  

https://www.iso.org/isoiec-27001-information-security.html
https://www.iso.org/isoiec-27001-information-security.html
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Scope of chapter; 

construction 

Rule 1.010. Scope and Title of Rules 

These rules apply to all actions of a civil nature and all special 

statutory proceedings in the circuit courts and county courts except 

those to which the Florida Probate Rules, the Florida Family Law 

Rules of Procedure, or the Small Claims Rules apply. The form, 

content, procedure, and time for pleading in all special statutory 

proceedings shall be as prescribed by the statutes governing the 

proceeding unless these rules specifically provide to the contrary. 

These rules shall be construed, administered, and employed by the 

court and the parties to secure the just, speedy, and inexpensive 

determination of every action. These rules shall be known as the 

Florida Rules of Civil Procedure and abbreviated as Fla.R.Civ.P. 

Rule 1. Scope and Purpose. 

These rules . . . should be construed, administered, and employed by 

the court and the parties to secure the just, speedy, and inexpensive 

determination of every action and proceeding. 

See also Ariz. R. Civ. P. 1; Colo. R. Civ. P. 1; Del. Ch. Ct. R. 1; Del. 

Super. Ct. R. Civ. P. 1; D.C. Super. Ct. R. Civ. P. 1; Iowa R. Civ. P. 

1.501(2); Kan. Stat. § 60-102; Mass R. Civ. P. 1; Mich. Ct. R. 1.105; 

Miss. R. Civ. P. 1; Nev. R. Civ. P. 1; N.D. R. Civ. P. 1; Okla. Sta. 

tit. 12 § 3225; Vt. R. Civ. P. 1; Wis. Code § 801.01(2); Wyo. R. Civ. 

P. 1. 

Scope of 

Discovery 

Rule 1.280(b)(1). Scope of Discovery. 

(1) In General. Parties may obtain discovery regarding any matter, 

not privileged, that is relevant to a party’s the subject matter of the 

pending action, whether it relates to the claim or defense and 

proportional to the needs of the case, considering the importance of 

the issues at stake in the action, the amount in controversy, the parties’ 

relative access to relevant information, the importance of the 

discovery in resolving the issues, and whether the burden or expense 

of the proposed discovery outweighs its likely benefit. Information 

within this scope of discovery need not be admissible in evidence to 

be discoverable. of the party seeking discovery or the claim or defense 

of any other party, including the existence, description, nature, 

custody, condition, and location of any books, documents, or other 

tangible things and the identity and location of persons having 

knowledge of any discoverable matter. It is not ground for objection 

that the information sought will be inadmissible at the trial if the 

information sought appears reasonably calculated to lead to the 

discovery of admissible evidence. 

 

Rule 26(b)(1). Discovery Scope. 

(1) Scope in General. Unless otherwise limited by court order, the 

scope of discovery is as follows: Parties may obtain discovery 

regarding any nonprivileged matter that is relevant to any party's 

claim or defense and proportional to the needs of the case, 

considering the importance of the issues at stake in the action, the 

amount in controversy, the parties’ relative access to relevant 

information, the parties’ resources, the importance of the discovery 

in resolving the issues, and whether the burden or expense of the 

proposed discovery outweighs its likely benefit. Information within 

this scope of discovery need not be admissible in evidence to be 

discoverable. 

See also Ala. R. Civ. P. 26(b)(1); Ariz. R. Civ. P. 26(b)(1); Colo. R. 

Civ. P. 26(b)(1); Del. Ch. Ct. R. 26(b)(1); Del. Super. Ct. R. Civ. P. 

26(b)(1); D.C. Super. Ct. R. Civ. P. 26(b)(1); Ill. Sup. Ct. R. 

201(c)(3); Ind. Commercial Ct. R. 6(A); Kan. Stat. § 60-226(b)(1); 

Mich. Ct. R. 2.302(B)(1); Minn. R. Civ. P. 26.02(b); Mo. Sup. Ct. 

R. 56.01(b)(1); Nev. R. Civ. P. 26(b)(1); Ohio R. Civ. P. 26(B)(1); 

Okla. Sta. tit. 12 § 3226(B)(1); Utah R. Civ. P. 26(b); Vt. R. Civ. P. 

26(b)(1); Wis. Code § 804.01(2)(a); Wyo. R. Civ. P. 26(b)(1); N.Y. 

R. Unif. Trial Cts. § 202.20-c(e); Nat’l Ctr. for State Courts, Call to 

Action: Achieving Justice for All 24 (2016) (“proportionality must 

be a guiding standard in discovery and the entire pretrial process”) 

[hereinafter Call to Action]; The Sedona Conf., Commentary on 

https://iaals.du.edu/sites/default/files/documents/publications/cji-report.pdf
https://iaals.du.edu/sites/default/files/documents/publications/cji-report.pdf
https://iaals.du.edu/sites/default/files/documents/publications/cji-report.pdf
https://thesedonaconference.org/sites/default/files/publications/Commentary%20on%20Proportionality%20in%20Electronic%20Discovery.18TSCJ141.pdf
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Proportionality in Electronic Discovery, 18 Sedona Conf. J. 141, 

147 (2017) (“Achieving proportionality in civil discovery is 

critically important to securing the ‘just, speedy, and inexpensive 

resolution of civil disputes’…”); Final Report on the Joint Project 

of The American College of Trial Lawyers Task Force on Discovery 

and The Institute for the Advancement of the American Legal 

System 8 (rev. Apr. 15, 2009) (“Discovery…should be limited to 

documents or information that would enable a party to prove or 

disprove a claim or defense or enable a party to impeach a witness.”) 

[hereinafter ACTL/IAALS Final Report]; Hon. Jennifer D. Bailey, 

Why Don’t Judges Case Manage?, 73 U. Miami L. Rev. 1071, 1080 

(2019) (“judges must be considerably more involved in managing 

each case from the outset, to tailor the motions practice and shape 

the discovery to the reasonable needs of that case.”) (emphasis 

added) (quoting Judicial Conference Advisory Comm. on Civil 

Rules and the Comm. on Rule of Practice and Procedure, Report to 

the Chief Justice of the United States on the 2010 Conference on 

Civil Litigation 4 (2010)). 

Discovery limits Rule 1.280(b)(2). Discovery Limits. 

(2) Limitations. Upon the motion of any party or on its own, the court 

must limit the frequency or extent of discovery if it determines that 

one of the following applies: 

(A) The discovery sought is cumulative or duplicative, or can be 

obtained from some other source that is more convenient, less 

burdensome, or less expensive; 

(B) The party seeking discovery has had ample opportunity to obtain 

the information by discovery in the action; 

(C) The proposed discovery is outside the scope permitted by 

subdivision (b)(1). 

Rule 26(b)(2)(C). Discovery Limits. 

(C) When Required. On motion or on its own, the court must limit 

the frequency or extent of discovery otherwise allowed by these 

rules or by local rule if it determines that: 

(i) the discovery sought is unreasonably cumulative or duplicative, 

or can be obtained from some other source that is more convenient, 

less burdensome, or less expensive; 

(ii) the party seeking discovery has had ample opportunity to obtain 

the information by discovery in the action; or 

(iii) the proposed discovery is outside the scope permitted by Rule 

26(b)(1). 

See also Ala. R. Civ. P. 26(b)(2)(B); Alaska R. Civ. P. 26(b)(2); 

Ariz. R. Civ. P. 26(b)(2)(C); Ark. R. Civ. P. 26.1(h)(5); Cal. Civ. 

Proc. Code § 2019.030(a); Colo. R. Civ. P. 26(b)(2)(F); Del. Ch. Ct. 

R. 26(b)(1); Del. Ct. Comm. Pleas Civ. R. 26(b)(1); Del. Super. Ct. 

R. Civ. P. 26(b)(1); D.C. Super. Ct. R. Civ. P. 26(b)(2)(C); Haw. R. 

Civ. P. 26(b)(2); Idaho R. Civ. P. 26(b)(1)(C); Ind. R. Trial P. 

26(B)(1); Iowa R. Civ. P. 1.503(8); Kan. Stat. § 60-226(b)(2); Md. 

R. Civ. P., Cir. Ct. 2-402(b)(1); Mass. R. Civ. P. 26(c); Minn. R. 

https://thesedonaconference.org/sites/default/files/publications/Commentary%20on%20Proportionality%20in%20Electronic%20Discovery.18TSCJ141.pdf
https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://repository.law.miami.edu/cgi/viewcontent.cgi?article=4583&context=umlr
https://www.uscourts.gov/sites/default/files/report_to_the_chief_justice.pdf
https://www.uscourts.gov/sites/default/files/report_to_the_chief_justice.pdf
https://www.uscourts.gov/sites/default/files/report_to_the_chief_justice.pdf
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Civ. P. 26.02(b)(3); Miss. R. Civ. P. 26(d)(2); Mo. Sup. Ct. R. 

56.01(b)(2); Mont. R. Civ. P. 26(b)(2)(C); Nev. R. Civ. P. 

26(b)(2)(C); N.M. R. Civ. P., Dist. Ct. 1-026(B)(2); N.C. R. Civ. P. 

26(b)(1a); N.D. R. Civ. P. 26(b)(1)(B)(i); Ohio R. Civ. P. 

26(B)(6)(b); Okla. Sta. tit. 12 § 3226(B)(2)(c); R.I. Dist. Ct. R. 

26(b)(1); R.I. Super. Ct. R. Civ. P. 26(b)(1); S.C. R. Civ. P. 

26(b)(6)(B); S.D. Codified Laws § 15-6-26(b)(1); Tenn. R. Civ. P. 

26.02(1); Va. Sup. Ct. R. 4:1(b)(1); Vt. R. Civ. P. 26(b)(2)(B); 

Wash. Super. Ct. R. 26(b)(1); W.Va. R. Civ. P. 26(b)(1); Wis. Code 

§ 804.01(2)(am); Wyo. R. Civ. P. 26(b)(2)(C). 

Notice of third 

party funding 

agreements 

Rule 1.280(b)(3). Third Party Agreements. 

(3) Third party agreements. Except as otherwise stipulated or 

ordered by the court, a party shall, without awaiting a discovery 

request and no later than the initial case management conference held 

pursuant to rule 1.200 or 1.201, or initial case management order if no 

conference is held, provide to the other parties any agreement under 

which any person, other than an attorney permitted to charge a 

contingent fee representing a party, has a right to receive 

compensation that is contingent on and sourced from any proceeds of 

the civil action, by settlement, judgment, or otherwise. A party shall 

have a continuing duty to disclose any agreement that has not been 

disclosed previously to the other parties.  

No companion in FRCP. 

See Wis. Code § 804.01(2)(bg); see also W. Va. Code Ann. § 46A-

6N-6 (consumer lending lawsuits); D. N.J. Civ. R. 7.1.1, Disclosure 

of Third-Party Litigation Funding (adopted June 21, 2021); David 

H. Levitt with Francis H. Brown III, Third Party Litigation 

Funding: Civil Justice and the Need for Transparency, DRI Ctr. for 

L. & Pub. Pol’y, Third Party Litigation Funding Working Group, at 

31 (2018) (“Combined with the developing case law, a trend 

towards transparency is discernable.”); Advisory Comm. on Civil 

Rules, Agenda Book, Apr. 10, 2018, at 209 (Memorandum by 

Patrick A. Tighe, Rules Law Clerk of the Advisory Comm. on Civil 

Rules, Feb. 7, 2018, Survey of Federal and State Disclosure Rules 

Regarding Litigation Funding). 

Protective orders Rule 1.280(c). Protective Orders. 

(c) Protective Orders. Upon motion by a party or by the person from 

whom discovery is sought, and for good cause shown, the court in 

which the action is pending may make any order to protect a party or 

person from annoyance, embarrassment, oppression, or undue burden 

or expense that justice requires, including one or more of the 

following.... 

(2) that the discovery may be had only on specified terms and 

conditions, including a designation of the time or place, or 

allocation of expenses;  

 

 

Rule 26(c) Protective Orders.  

(1) In General. A party or any person from whom discovery is 

sought may move for a protective order [that includes]…: 

(B) specifying terms, including time and place or the allocation of 

expenses, for the disclosure or discovery. 

 

See also Ala. R. Civ. P. 26(c)(2); Colo. R. Civ. P. 26(c)(2); Del. Ch. 

Ct. R. 26(c)(2); Del. Super. Ct. R. Civ. P. 26(c)(2); D.C. Super. Ct. 

R. Civ. P. 26(c)(1)(B); Iowa R. Civ. P. 1.504(1)(a)(2); Kan. Stat. § 

60-226(c)(1)(B); Md. R. Civ. P., Cir. Ct. 2-403(a)(3); Mass. R. Civ. 

P. 26(c); Minn. R. Civ. P. 26.03(a)(2); Mo. Sup. Ct. R. 56.01(c)(2); 

Nev. R. Civ. P. 26(c)(1)(B); Ohio R. Civ. P. 26(C)(2); Okla. Sta. tit. 

https://www.njd.uscourts.gov/sites/njd/files/Order7.1.1%28signed%29.pdf
https://www.njd.uscourts.gov/sites/njd/files/Order7.1.1%28signed%29.pdf
https://www.dri.org/docs/default-source/dri-white-papers-and-reports/third-party-litigation.pdf
https://www.dri.org/docs/default-source/dri-white-papers-and-reports/third-party-litigation.pdf
https://www.uscourts.gov/sites/default/files/2018-04-civil-rules-agenda-book.pdf
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12 § 3226(C)(1)(b); Vt. R. Civ. P. 26(c)(2); Wis. Code § 

804.01(3)(a)(2); Wyo. R. Civ. P. 26(c)(1)(B); ACTL/IAALS Final 

Report, at 11 (rev. Apr. 15, 2009) (raising “cost shifting/co-pay 

rules”); Martin H. Redish & Colleen McNamara, Back to the 

Future: Discovery Cost Allocation and Modern Procedural History, 

79 Geo. Wash. L. Rev. 773, 777 (2011) (stating “it is morally 

untenable to allow the requesting party to retain the benefit of its 

opponent’s labor without, at the very least, reimbursing the costs of 

discovery incurred by the producing party.”); John H. Langbein, The 

Disappearance of the Civil Trial in the United States, 122 Yale L.J. 

522, 551-552 (20120) (“‘[I]t is almost invariably cheaper to ask for 

materials than to produce them,” which tempts litigants ‘to seek 

costly information of marginal relevance.’”) (citation omitted). 

Limitations on 

electronically 

stored 

information 

Rule 1.280(d)(2)-(4). Limitations on Discovery of Electronically 

Stored Information.  

(2) In determining any motion involving discovery of electronically 

stored information, the court must limit the frequency or extent of 

discovery in accordance with subdivision (b)(2). otherwise allowed by 

these rules if it determines that (i) the discovery sought is 

unreasonably cumulative or duplicative, or can be obtained from 

another source or in another manner that is more convenient, less 

burdensome, or less expensive; or (ii) the burden or expense of the 

discovery outweighs its likely benefit, considering the needs of the 

case, the amount in controversy, the parties’ resources, the importance 

of the issues at stake in the action, and the importance of the discovery 

in resolving the issues. 

(3) Preservation of electronically stored information. Unless the 

parties stipulate or the court orders otherwise, a party is not required 

to preserve electronically stored information that is not subject to 

production under subdivision (d)(4). 

(4) Production of electronically stored information. A party is not 

required to provide discovery of the following categories of 

electronically stored information absent a showing by the moving 

party of substantial need and good cause, subject to subdivisions (b)(1) 

and (b)(2):  

Rule 26(b)(2)(B). Specific Limitations on Electronically Stored 

Information. 

 

 

 

 

 

 

 

(B) Specific Limitations on Electronically Stored Information. A 

party need not provide discovery of electronically stored 

information from sources that the party identifies as not reasonably 

accessible because of undue burden or cost. On motion to compel 

discovery or for a protective order, the party from whom discovery 

is sought must show that the information is not reasonably 

accessible because of undue burden or cost. If that showing is made, 

the court may nonetheless order discovery from such sources if the 

requesting party shows good cause, considering the limitations 

of Rule 26(b)(2)(C). The court may specify conditions for the 

discovery. 

https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
https://www.gwlr.org/wp-content/uploads/2012/08/79-3-Redish_McNamara.pdf
https://www.gwlr.org/wp-content/uploads/2012/08/79-3-Redish_McNamara.pdf
https://law.yale.edu/sites/default/files/documents/pdf/Faculty/Langbein_CivilTrial.pdf
https://law.yale.edu/sites/default/files/documents/pdf/Faculty/Langbein_CivilTrial.pdf
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(i) Data that cannot be retrieved without substantial additional 

programming or without transforming it into another form before 

search and retrieval can be achieved;  

(ii) Backup data that are substantially cumulative or duplicative of 

data that are more accessible elsewhere; 

(iii) Legacy data remaining from obsolete systems that are 

unintelligible on successor systems; or 

(iv) Any other data that are not available to the producing party in the 

ordinary course of business and that the party identifies as not 

reasonably accessible because of undue burden or cost.  

See also Ala. R. Civ. P. 26(b)(2); Ariz. R. Civ. P. 26(b)(2)(B); Ark. 

R. Civ. P. 26.1(h); Cal. Civ. Proc. Code § 1985.8(i); D.C. Super. Ct. 

R. Civ. P. 26(b)(2)(B); Idaho R. Civ. P. 26(b)(1)(B); Iowa R. Civ. 

P. 1.504(2); Kan. Stat. § 60-226(b)(2)(B); Md. R. Civ. P., Cir. Ct. 

2-402(b)(2); Mass. R. Civ. P. 26(f); Mich. Ct. R. 2.302(B)(6); Minn. 

R. Civ. P. 26.02(b)(2); Miss. R. Civ. P. 26(b)(5); Mo. Sup. Ct. R. 

56.01(b)(3); Mont. R. Civ. P. 26(b)(2)(B); Nev. R. Civ. P. 

26(b)(2)(B); N.C. R. Civ. P. 26(b)(1b); N.D. R. Civ. P. 

26(b)(1)(B)(ii); Ohio R. Civ. P. 26(B)(5); Okla. Sta. tit. 12 

§ 3226(B)(2)(b); R.I. Super. Ct. R. 26(b)(6)(D); Tenn. R. Civ. P. 

26.02(1); Va. Sup. Ct. R. 4:1(b)(7); Vt. R. Civ. P. 26(b)(2)(A); Wis. 

Code § 804.01(2)(e)(1g); Wyo. R. Civ. P. 26(b)(2)(B); 

ACTL/IAALS Final Report, at 15 (“Absent a showing of need and 

relevance, a party should not be required to restore deleted or 

residual electronically-stored information, including backup 

tapes.”); id. at 15 (“The cost of preserving, collecting, and reviewing 

electronically-stored material should generally be borne by the party 

producing it but courts should not hesitate to arrive at a different 

allocation of expenses in appropriate cases.”). 

Stipulating 

sequence and 

timing of 

discovery 

Rule 1.280(e). Sequence and Timing of Discovery. 

(e) Sequence and Timing of Discovery. Except as provided in 

subdivision (b)(75) or unless the parties stipulate or the court upon 

motion for the convenience of parties and witnesses and in the interest 

of justice orders otherwise, methods of discovery may be used in any 

sequence, and the fact that a party is conducting discovery, whether 

by deposition or otherwise, shall not delay any other party’s discovery.  

 

Rule 26(d)(3). Timing and Sequence of Discovery. 

(3) Sequence. Unless the parties stipulate or the court orders 

otherwise for the parties’ and witnesses’ convenience and in the 

interests of justice: 

(A) methods of discovery may be used in any sequence; and 

(B) discovery by one party does not require any other party to delay 

its discovery. 

 

See also Colo. R. Civ. P. 26(d); Iowa R. Civ. P. 1.505(2); Kan. Stat. 

§ 60-226(d); Mo. Sup. Ct. R. 56.01(d); Nev. R. Civ. P. 26(d); Okla. 

Sta. tit. 12 § 3226(D); Tex. R. Civ. P. 191.1; Wis. Code § 804.01(4); 

Wyo. R. Civ. P. 26(d). 

Organization 

depositions 

Rule. 1.310(b)(b). Depositions Upon Oral Examination 

(b) Notice; Method of Taking; Production at Deposition. 

(6) In the notice a party may name as the deponent a public or 

private corporation, a partnership or association, or a governmental 

Rule 30(b)(6). Notice of the Deposition; Other Formal 

Requirements. 

(6) Notice or Subpoena Directed to an Organization. In its notice or 

subpoena, a party may name as the deponent a public or private 

corporation, a partnership, an association, a governmental agency, 

https://iaals.du.edu/sites/default/files/documents/publications/actl-iaals_final_report_rev_8-4-10.pdf
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agency, and designate with reasonable particularity the matters on 

which examination is requested. The organization so named must 

designate one or more officers, directors, or managing agents, or 

other persons who consent to do so, to testify on its behalf and may 

state the matters on which each person designated will testify. 

Before or promptly after the notice or subpoena is served, the 

serving party and the organization must confer in good faith about 

the matters for examination. A subpoena must advise a nonparty 

organization of its duty to confer with the serving party and to 

designate each person who will testify. The persons so designated 

must testify about matters known or reasonably available to the 

organization. This subdivision does not preclude taking a 

deposition by any other procedure authorized in these rules. 

or other entity and must describe with reasonable particularity the 

matters for examination. The named organization must designate 

one or more officers, directors, or managing agents, or designate 

other persons who consent to testify on its behalf; and it may set out 

the matters on which each person designated will testify. Before or 

promptly after the notice or subpoena is served, the serving party 

and the organization must confer in good faith about the matters for 

examination. A subpoena must advise a nonparty organization of its 

duty to confer with the serving party and to designate each person 

who will testify. The persons designated must testify about 

information known or reasonably available to the organization. This 

paragraph (6) does not preclude a deposition by any other procedure 

allowed by these rules. 

See D.C. Super. Ct. R. Civ. P. 30(b)(6); Va. Sup. Ct. R. 4:5(b)(6). 

Requests for 

production 

Rule. 1.350(a). Production of Documents and Things and Entry Upon 

Land for Inspection. 

(a) Request; Scope; Quantity. Any party may request any other party 

(1) to produce and permit the party making the request, or someone 

acting in the requesting party's behalf, to inspect and copy any 

designated documents, including electronically stored information, 

writings, drawings, graphs, charts, photographs, audio, visual, and 

audiovisual recordings, and other data compilations from which 

information can be obtained, translated, if necessary, by the party to 

whom the request is directed through detection devices into 

reasonably usable form, that constitute or contain matters within the 

scope of rule 1.280(b) and that are in the possession, custody, or 

control of the party to whom the request is directed; (2) to inspect and 

copy, test, or sample any tangible things that constitute or contain 

matters within the scope of rule 1.280(b) and that are in the possession, 

custody, or control of the party to whom the request is directed; or (3) 

to permit entry upon designated land or other property in the 

possession or control of the party upon whom the request is served for 

the purpose of inspection and measuring, surveying, photographing, 

testing, or sampling the property or any designated object or operation 

on it within the scope of rule 1.280(b).  The request for production 

shall not exceed 30 requests, including all subparts, unless the court 

permits a larger number on motion and notice and for good cause, or 

No companion in FRCP. 

 

See Ariz. R. Civ. P. 26.2 (10 requests for complex cases); Md. Local 

Bankr. R. 2004-1(a) (30 requests); Tex. R. Civ. P. 190.2(b)(4) (15 

requests in cases involving $250,000 or less); Vt. R. Civ. P. 

80.11(e)(4) (15 requests in expedited civil actions). 

See also Wis. Code § 804.09 (5-year limit for requests for 

production or other things); Call to Action, at 22 (“Presumptive 

discovery maximums have worked well in various states . . . where 

there are enumerated limits on . . . requests for production….”). 

https://iaals.du.edu/sites/default/files/documents/publications/cji-report.pdf
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the parties propounding and responding to the requests stipulate to a 

larger number. 

 


