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INTRODUCTION 

For nearly 50 years, Floridians have been able to decide for themselves, based on their 

individual values, beliefs, and circumstances, whether to carry a pregnancy to term or to have an 

abortion prior to viability. The freedom to make such deeply personal decisions is enshrined in the 

Florida Constitution, which Florida citizens amended to provide a broad, fundamental right of 

privacy. The Florida Supreme Court has held, in decades of binding precedent, that this 

fundamental right of privacy protects Floridians’ rights to make decisions about their families, 

bodies, and medical care, including decisions about pregnancy and abortion, free of government 

interference. Pursuant to those protections, for decades, Florida women have been able to obtain 

pre-viability abortions safely and legally in this state. 

Earlier this year, in direct contravention of Floridians’ constitutional rights, Florida 

legislators brazenly attempted to override the will of the Florida people by enacting House Bill 5, 

which bans abortions after 15 weeks of pregnancy, months before fetal viability and the current 

limit for legal abortions under Florida law. Ch. 2022-69, §§ 3–4, Laws of Fla. (“HB 5” or “the 

Act”) (to be codified at §§ 390.011, 390.0111, Fla. Stat.). Pursuant to Florida Rule of Civil 

Procedure 1.610, Plaintiffs, a group of health centers and a physician who provide abortion care 

after 15 weeks of pregnancy,1 move the Court for a temporary injunction enjoining all Defendants2

1 Plaintiffs are Planned Parenthood of Southwest and Central Florida (PPSWCF); Planned 
Parenthood of South, East and North Florida (PPSENFL); Gainesville Woman Care, LLC d/b/a 
Bread and Roses Women’s Health Center; A Woman’s Choice of Jacksonville, Inc. (AWC); Indian 
Rocks Woman’s Center, Inc., d/b/a Bread and Roses; St. Petersburg Woman’s Health Center, Inc.; 
Tampa Woman’s Health Center, Inc.; and Shelly Hsiao-Ying Tien, M.D., M.P.H. 

2 Defendants are: the State of Florida; the Florida Department of Health; Joseph Ladapo, 
M.D., in his official capacity as Secretary of the Department of Health; the Florida Board of 
Medicine; David Diamond, M.D., in his official capacity as Chair of the Florida Board of 
Medicine; the Florida Board of Osteopathic Medicine; Sandra Schwemmer, D.O., in her official 
capacity as Chair of the Florida Board of Osteopathic Medicine; the Florida Board of Nursing; 
Maggie Hansen, M.H.Sc., R.N., in her official capacity as Chair of the Florida Board of Nursing; 
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2 

from enforcing Section 4 of HB 5 and the related definitions of Section 4’s operative terms in 

Section 3(6) and 3(7) because HB 5 violates the Florida Constitution. To prevent a profound and 

unprecedented invasion of Floridians’ constitutional right of privacy, Plaintiffs respectfully 

request that the Court grant their motion and enjoin enforcement of the Act before it takes effect 

on July 1, 2022 and sufficiently in advance of July 1, 2022 to permit Plaintiffs to post a bond and 

to minimize disruption to patient care.  

STATEMENT OF THE CASE 

A. Abortion in Florida. 

Plaintiffs are clinics and a physician who provide a variety of reproductive health services 

in Florida, including but not limited to pregnancy testing, contraceptive counseling and services, 

STI testing and treatment, cancer screenings, miscarriage management, and abortion care. Expert 

Decl. of Shelly Hsiao-Ying Tien, M.D., M.P.H. (hereinafter “Tien Decl.”) ¶ 8, attached hereto as 

Ex. 1; Decl. of Stephanie Fraim3 (hereinafter “Fraim Decl.”) ¶¶ 4–5, attached hereto as Ex. 2; Decl. 

of Kelly Flynn4 (hereinafter “Flynn Decl.”) ¶ 5, attached hereto as Ex. 3; see also Complaint ¶¶ 12–

19. Plaintiff Dr. Tien is a board-certified physician in obstetrics and gynecology and maternal-fetal 

medicine, a sub-specialty of obstetrics and gynecology involving advanced training and 

specialized practice caring for patients with high-risk pregnancies. Tien Decl. ¶¶ 1, 5; see also

Curriculum Vitae of Shelly Hsiao-Ying Tien, attached as Ex. A to Tien Decl. Dr. Tien currently 

the Florida Agency for Health Care Administration; Simone Marstiller, J.D., in her official 
capacity as Secretary of the Agency; and the various state attorneys of the twenty judicial circuits 
in Florida, all sued in their official capacities (collectively, “Defendants” or “the State”). 

3 Fraim is President and CEO of Plaintiff PPSWCF, a not-for-profit corporation that 
operates ten health centers across Southwest and Central Florida. PPSWCF and its predecessors 
have provided health care services in Florida for over fifty years. Fraim Decl. ¶¶ 1, 4. 

4 Flynn is the founder, President, and CEO of Plaintiff A Woman’s Choice of Jacksonville 
(AWC), a woman-owned and operated corporation that has provided health services in Florida for 
decades. Flynn Decl. ¶¶ 1, 5, 12. 
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provides abortion care in Florida.5 Tien Decl. ¶¶ 1, 8, 14–16. During her more than fourteen years 

of experience as a health care professional, Dr. Tien has cared for many thousands of pregnant 

patients across a range of states, settings (including both university-affiliated hospitals and 

outpatient clinics), and clinical circumstances. Id. ¶¶ 5–12. This includes caring for patients with 

medical comorbidities, pregnancy complications, diagnoses of fetal conditions, and other complex 

maternal-fetal medical issues; providing a full spectrum of obstetric and maternal-fetal medical 

care including abortions and deliveries; and training medical students, residents, and fellows in 

caring for high-risk pregnancies. Id.

Relevant to Plaintiffs’ challenge to the Act, Plaintiffs currently provide abortions after 15 

weeks, as dated from the patient’s last menstrual period (“LMP”), which is the point at which the 

Act would ban abortions. See Tien Decl. ¶ 8; Fraim Decl. ¶ 5; Flynn Decl. ¶¶ 5, 11; see also

Complaint ¶¶ 12–19. 

Abortion is one of the safest medical procedures available in the United States; 

complications from abortion are rare and rarely serious. Tien Decl. ¶¶ 23, 26–27. Abortion, 

including abortion performed after 15 weeks LMP, is much safer than continuing a pregnancy 

through to childbirth. Id. ¶¶ 23–27. Every type of medical complication associated with pregnancy 

is more common among women who give birth than among those who have abortions. Id. ¶ 26. 

Indeed, the risk of death associated with childbirth is approximately twelve to fourteen times higher

than the risk of death associated with abortion,6 and this disparity is even greater for Black women, 

who die from pregnancy-related causes at a rate of three times that of white women. Id. ¶ 25. In 

5 Dr. Tien provides services at Plaintiff PPSENFL, a not-for-profit corporation that 
operates ten health centers across South, East, and North Florida. PPSENFL and its predecessors 
have provided health care services in Florida for decades. Tien Decl. ¶¶ 1, 2, 8, 14. 

6 Not only childbirth, but also colonoscopy, certain dental procedures, and plastic surgery 
have higher mortality rates than abortion. Tien Decl. ¶ 23. 
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2020, the maternal mortality rate was 19.1 deaths per 100,000 live births for non-Hispanic white 

women versus a startling 55.3 deaths per 100,000 live births for non-Hispanic Black women. Id.

For complex societal reasons, a majority of patients seeking abortion care are Black, Indigenous, 

or women of color. Id. ¶ 29. These same populations who are most likely to need abortion care 

also face disproportionately high rates of maternal mortality and pregnancy-related comorbidities 

that increase the health risks associated with pregnancy. Id. ¶ 45. 

Abortion is not only extremely safe, but also common: approximately one in four women 

in the United States will have an abortion. Id. ¶ 17. Nearly 80,000 abortions were performed in 

Florida in 2021.7

Plaintiffs’ patients seek abortion care for a wide range of deeply personal reasons. The 

decision to terminate a pregnancy is motivated by a combination of diverse, complex, and 

interrelated factors that are intimately related to the individual patient’s values and beliefs, culture 

and religion, health status and reproductive history, familial situation, resources and economic 

stability, and plans for the future. Tien Decl. ¶¶ 28–31; see also Fraim Decl. ¶¶ 6–10; Flynn Decl. 

¶ 6. Due to a range of factors, including lack of access to affordable health care, the majority of 

people obtaining abortion care nationwide (75%) are poor or low-income, and are already 

struggling to make ends meet. Tien Decl. ¶ 34; see also Flynn Decl. ¶¶ 6, 8. The majority of 

abortion patients nationally (approximately 60%) are also already parents and may seek abortions 

because they are concerned that they will be unable to adequately provide, materially or 

emotionally, for another child while caring for their existing children. Tien Decl. ¶ 29; see also 

7 Fla. Agency for Health Care Admin., Reported Induced Termination of Pregnancy 
(ITOP), Total Cases by Patient County of Residence (2021), https://ahca.myflorida.com/MCHQ/ 
Central_Services/Training_Support/docs/TotalsByCounty_2021.pdf (last visited May 24, 2022).   
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Fraim Decl. ¶ 8; Flynn Decl. ¶ 6. Some patients decide to end a pregnancy because they have 

determined that they are not physically, emotionally, psychologically, or financially able to 

become a parent, either due to age, education and/or work responsibilities, existing family 

responsibilities, or their lack of the necessary financial or emotional resources or partner or family 

support and stability. See Tien Decl. ¶ 29; Fraim Decl. ¶¶ 6–8; Flynn Decl. ¶ 6. Some patients seek 

abortions to preserve their lives, or their physical, psychological, and emotional health. Tien Decl. 

¶¶ 28–30, 43–45; see also Fraim Decl. ¶¶ 6, 8 (describing recent patient who sought abortion 

because of a heart condition that made pregnancy and childbirth dangerous to her health); Flynn 

Decl. ¶¶ 13, 15 (describing recent abortion patient who was suffering from severe hyperemesis 

(extreme nausea and vomiting) during pregnancy, interfering with her ability to work and care for 

her children). Others decide to have an abortion because they have become pregnant as a result of 

rape. Tien Decl. ¶ 30; Fraim Decl. ¶ 13. Some patients experience intimate partner violence and 

seek abortions because they do not want to be further tethered to an abusive partner or they do not 

want to continue a pregnancy or raise a(nother) child in that unsafe environment. Tien Decl. ¶ 30; 

Flynn Decl. ¶ 9. Some patients decide to have an abortion because they have received a diagnosis 

of a fetal medical condition or anomaly and feel they lack the financial, medical, educational, or 

emotional resources to care for a child with special needs or to do so while simultaneously caring 

for the children they already have. Tien Decl. ¶¶ 46–48; Fraim Decl. ¶ 7; Flynn Decl. ¶¶ 9, 13.  

In general, people who have decided to terminate a pregnancy seek to do so as early as 

possible in their pregnancies, see Tien Decl. ¶ 32; Fraim Decl. ¶ 9; Flynn Decl. ¶ 7, and, as a result, 

most abortions in Florida, and most abortions provided by Plaintiffs, occur prior to 15 weeks LMP. 

Tien Decl. ¶ 18; Fraim Decl. ¶ 5; Flynn Decl. ¶ 11. However, as explained more fully below, 

Petitioner App. 14



6 

women8 also seek abortion in the second trimester, including after 15 weeks LMP. Nearly 5,000 

abortions occur in the second trimester in Florida each year.9

B. Florida’s Current Abortion Laws and the Enactment of HB 5. 

For decades, Florida law has allowed women who need abortions to obtain that care up 

until approximately the end of the second trimester, or the point at which the fetus reaches viability, 

which is defined as “the stage of fetal development when the life of a fetus is sustainable outside 

the womb through standard medical measures.” §§ 390.011(13), 390.01112, Fla. Stat.; see also 

§§ 390.011 (6), (12)(c), 390.0111(1), Fla. Stat. (prohibiting abortion in third trimester). Plaintiffs 

are not challenging Florida’s ban on abortion after viability nor the third-trimester ban. HB 5, 

however, would ban abortion several months earlier by amending section 390.0111 to prohibit and 

criminalize the provision of abortion care after 15 weeks LMP.  HB 5, §4; see also id. § 3(7) 

(amending section 390.011 to provide definitions for the 15-week-ban’s operative terms). Fifteen 

weeks LMP is early in the second trimester, and approximately two months before the point in 

pregnancy at which fetal viability may occur.10 Tien Decl. ¶ 19. No fetus is viable at 15 weeks 

LMP. Id.  

A provider who violates HB 5 is subject to felony prosecution, monetary fines, and 

disciplinary penalties. See § 390.0111(10)(a), (13), Fla. Stat.; Fla. Admin. Code R. 59A-9.020 

(2017).  A violation of HB 5 is a third-degree felony, and subjects “any person” who “willfully 

8 Plaintiffs at times refer to “woman” or “women” herein when referring to patients seeking 
abortion care, but recognize that people of all gender identities, including transgender men and 
gender-diverse individuals, may also become pregnant and seek abortion services, and would thus 
also suffer irreparable harm to their constitutional rights under HB 5. 

9 Fla. Agency for Health Care Admin., supra note 7. 
10 Some fetuses do not become viable until even later in pregnancy, and some fetuses are 

never viable. Tien Decl. ¶ 19 & n.6. A full-term pregnancy is approximately 37 weeks LMP. Id.
¶ 19. 
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performs” or “actively participates” in an abortion in violation of its terms to imprisonment of up 

to five years and monetary penalties up to $5,000 for a first offense. §§ 390.0111(10)(a), 

775.082(3)(e), 775.083(1)(c), 775.084(1)(a), Fla. Stat.  

Plaintiffs and their staff are also subject to disciplinary action if they violate HB 5, 

including but not limited to revocation of their licenses to practice medicine and administrative 

fines of up to $10,000 per violation. §§ 390.0111(13), 390.018, 456.072(2), 458.331(2), 

459.015(2), 464.018(2), Fla. Stat. In addition, the clinic Plaintiffs, like all clinics providing 

abortions in Florida, must be licensed by the Florida Agency for Healthcare Administration, and 

may be prevented from renewing their clinic licenses if they violate the Act. Fla. Admin. Code R. 

59A-9.020 (2017). 

HB 5 contains only two extremely limited exceptions. First, an abortion after 15 weeks 

LMP may be performed if “in reasonable medical judgment, the termination of the pregnancy is 

necessary” either “to save the pregnant woman’s life” or to “avert a serious risk of substantial and 

irreversible physical impairment of a major bodily function of the pregnant woman other than a 

psychological condition.”11 HB 5, § 4 (to be codified at § 390.0111(1)(a)–(b), Fla. Stat.). Second, 

the Act permits an abortion after 15 weeks LMP and prior to viability if “two physicians certify in 

writing that, in reasonable medical judgement, the fetus has a fatal fetal abnormality.”  Id. (to be 

codified at § 390.0111(1)(c), Fla. Stat.). The Act defines “fatal fetal abnormality” to mean “a 

terminal condition that, in reasonable medical judgment, regardless of the provision of life-saving 

11 Two physicians must so certify in writing, or a single physician may so certify if the 
physician also attests that the risks are “imminent” and “another physician is not available for 
consultation.”  HB 5, § 4 (to be codified at § 390.0111(1)(a)–(b), Fla. Stat.). This exception exists 
under current Florida law as an exception to the third trimester ban. § 390.0111(1), Fla. Stat. The 
Act amends section 390.0111 to lower the gestational age cut off from the third trimester to 15 
weeks LMP, but does not change the scope of this exception. 
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medical treatment, is incompatible with life outside the womb and will result in death upon birth 

or imminently thereafter.”  Id. § 3(6) (to be codified at § 390.011(6), Fla. Stat.).  

The Act does not contain any exception for patients who are pregnant as a result of rape or 

incest. See id. §§ 3–4 (to be codified at §§ 390.011, 390.0111, Fla. Stat.).  

The Legislature made no legislative findings that the Act is necessary to ensure any 

compelling state interest. Indeed, the Legislature included no legislative findings in the Act at all. 

See generally § 390.0111, Fla. Stat.; HB 5. 

The threat of felony prosecution and the severe monetary and professional penalties 

imposed by the Act will force Plaintiffs and their staff to stop providing their patients with 

essential, and constitutionally protected, abortion care after 15 weeks LMP. Tien Decl. ¶ 49; Fraim 

Decl. ¶¶ 3, 18; Flynn Decl. ¶ 12. 

C. The Effect of HB 5 on Patients Seeking Abortion Care in Florida. 

If allowed to take effect, the Act will be devasting for Plaintiffs’ patients, who the Act will 

bar from obtaining the constitutionally protected medical care they require. All of these patients 

will face serious harm if the Act takes effect. See Tien Decl. ¶¶ 49–62; Fraim Decl. ¶¶ 10–23; 

Flynn Decl. ¶¶ 12–16. 

There are many reasons why patients need an abortion after 15 weeks LMP and are unable 

to obtain it sooner. Some patients need abortions after 15 weeks LMP because they do not realize 

they are pregnant until at or close to this time; patients may be delayed in suspecting they are 

pregnant for many reasons, including if they have irregular menstrual cycles (which can be 

associated with common factors, such as use of hormonal contraception or breastfeeding) or if they 

do not experience pregnancy symptoms. Tien Decl. ¶ 33; Fraim Decl. ¶ 11; Flynn Decl. ¶ 7. Some 

patients are then further delayed in confirming their pregnancies, researching and considering their 

options, and locating and contacting an abortion provider. Tien Decl. ¶ 33; Fraim Decl. ¶ 12.  
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Patients who have abortions after 15 weeks LMP often have been delayed in accessing care 

by poverty-related obstacles. Poor and low-income patients are disproportionately likely to have 

an abortion in the second trimester. Tien Decl. ¶ 39. The vast majority of all abortion patients are 

already struggling to make ends meet, and it can be extremely difficult for many patients to obtain 

time off work or secure childcare, arrange transportation to and from the clinic, and raise the 

necessary funds for the procedure and related expenses (such as transportation and childcare). Id.

¶¶ 34–39; Fraim Decl. ¶¶ 12, 14; Flynn Decl. ¶¶ 8, 15. Many low-income patients have inflexible 

work schedules, little advanced notice of their schedules, and no paid (or even unpaid) time off. 

For some, taking time away from work for an unexpected medical appointment can risk their job, 

cause them to lose wages, and compromise their privacy if they are forced to tell employers or co-

workers why they need to miss work. Tien Decl. ¶ 37; Fraim Decl. ¶ 14. Compounding these 

delays is a Florida law that recently went into effect and that forces each abortion patient to make 

an additional visit to the clinic prior to the abortion. § 390.0111(3), Fla. Stat. It is difficult for many 

patients to secure time off, child care, or transportation for two appointments in close proximity, 

causing delays of multiple days or weeks in some cases. Tien Decl. ¶¶ 36–37; Fraim Decl. ¶ 15; 

Flynn Decl. ¶¶ 8–9, 14–15.   

Some patients need abortions after 15 weeks LMP because they experience health 

conditions that are caused or exacerbated by pregnancy, many of which may first arise or 

significantly worsen after 15 weeks LMP, Tien Decl. ¶¶ 43–44; Fraim Decl. ¶¶ 6, 17; Flynn Decl. 

¶ 15, and many of which may not clearly fit within the Act’s narrow exception for serious threats 

to life or “substantial and irreversible” harm to physical health, Tien Decl. ¶¶ 55–58; see also Flynn 

Decl. ¶ 15 (describing patient suffering from severe hyperemesis). Many pregnancy-related 

conditions, such as chronic bleeding or high blood pressure, can escalate and worsen during 
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pregnancy, including after 15 weeks LMP, and often in unpredictable ways. Tien Decl. ¶¶ 44, 55–

56. It is “antithetical to quality patient care” to delay care and wait until a patient’s condition has 

deteriorated to the point that they are at serious risk of becoming critically ill, id. ¶¶ 55–56, but 

that is what the Act effectively requires. Forcing providers to assess the precise “stage at which a 

deteriorating patient’s condition qualifies for the life or health exception—at risk of a prosecutor 

or jury disagreeing with that assessment—puts providers in an impossible situation.” Id. ¶ 56.  The 

Act thus “robs patients of their autonomy to make informed decisions about how much risk to their 

own health to accept in the context of pregnancy,” and does profound damage to the doctor-patient 

relationship, including by preventing providers who are treating patients facing complex and high-

risk pregnancies from being able to care for their patients in ways consistent with their best medical 

judgment. Id. ¶ 57. In addition, some patients may feel rushed by the rapidly approaching cut-off 

under the Act to make a decision to have an abortion in order to preserve their health, rather than 

attempting further consultation with their doctors or seeking medical interventions that might 

enable them to safely continue a desired pregnancy. Id. ¶ 58.   

Some patients with wanted pregnancies may seek abortions after 15 weeks LMP because 

they have received a diagnosis of a serious fetal condition and have decided that terminating the 

pregnancy is the best decision for themselves and their family. Many such conditions cannot be 

identified or confirmed until 15 weeks or later. Tien Decl. ¶¶ 46–48, 60; Fraim Decl. ¶ 17; Flynn 

Decl. ¶¶ 9, 13. Even if the condition may ultimately lead to the child’s death, it may not fit within 

the Act’s narrow exception for fatal fetal anomalies that “will result in death upon birth or 

imminently thereafter.”  HB 5, § 3 (to be codified at § 390.011(6), Fla. Stat.); see also Tien Decl. 

¶ 60. It can often be difficult to predict during pregnancy precisely how a condition will manifest 

following delivery. In some circumstances, the newborn may be able to survive for weeks or 
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months; in others, chances of survival may depend on access to highly specialized neonatal care 

including multiple medical and surgical interventions that may not be available to patients. Tien 

Decl. ¶ 60. Providing compassionate, evidence-based care to patients facing such diagnoses 

requires an approach that “considers a patient and their family’s values, beliefs, and wishes, and 

respects their autonomy.” Id. ¶ 61. The Act will deny patients facing these complex and difficult 

scenarios the ability to make the deeply personal decision to terminate a pregnancy when that is 

the best decision for themselves and their loved ones. Id. ¶¶ 49, 61. 

Patients denied abortion care under HB 5 will be left with few options. Some may attempt 

to obtain an abortion in another state where such care is still available,12 but doing so will require 

patients to travel hundreds, if not thousands, of miles and will impose serious economic, logistical, 

and emotional burdens on them. Tien Decl. ¶ 52; Fraim Decl. ¶¶ 21–23; Flynn Decl. ¶¶ 14–16. For 

the majority of Plaintiffs’ patients who are poor or low-income, Tien Decl. ¶ 34; see also Flynn 

Decl. ¶ 6, surmounting these obstacles will be extremely onerous, if not impossible. See Tien Decl. 

¶ 52; Fraim Decl. ¶ 22; Flynn Decl. ¶¶ 14–15. Some patients may decide to attempt to end their 

12 Traveling out of state for care after 15 weeks LMP is not likely to be a feasible option 
for many after the Act goes into effect on July 1, 2022. As an initial matter, even today, the closest 
out-of-state providers of abortion care after 15 weeks LMP in Alabama, Georgia, Louisiana, or 
Mississippi are hundreds of miles and many, many hours by car from many parts of Florida. Tien 
Decl. ¶ 52. For example, to reach the nearest out-of-state providers, patients in Tallahassee or 
Jacksonville would need to travel approximately 500 miles round-trip (8 hours by car) to Augusta, 
Georgia; and patients in Sarasota, Boca Raton, or Miami would need to travel approximately 
1000–1200 miles round-trip (17–19 hours by car). Id. ¶ 52 & n.33. And should the United States 
Supreme Court overturn Roe v. Wade as the draft opinion leaked publicly in May 2022 suggests, 
all the states immediately surrounding Florida—including Georgia, Alabama, Mississippi, 
Louisiana, Arkansas, Tennessee, South Carolina, Kentucky, and Missouri—have laws on the 
books that would ban abortion. See Ga. Code Ann. § 16-12-141(b) (2019) (six-week ban); Ala. 
Code § 26-23H-4 (1975) (total ban); Miss. Code Ann. § 41-41-45 (West 2007) (total ban); La. 
Stat. Ann. § 40:1061 (2018) (total ban); 2019 Ark. Acts 180 (total ban); Ark. Code Ann. § 5-61-
404 (2021) (total ban); 2019 Tenn. Pub. Acts Ch. 351 (total ban); S.C. Code Ann. § 44-41-650 
(2021) (6-week ban); 2019 Ky. Acts Ch. 152 (total ban); 2019 Ky. Rev. Stat. § 311.7705 (six-
week ban); Mo. Rev. Stat. § 188.017 (2019) (total ban). 
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pregnancies on their own, outside the medical system. Tien Decl. ¶ 54. And the Act will prevent 

many patients from obtaining abortion care entirely, forcing them to continue their pregnancies 

and have children against their will. These forced pregnancies will violate patients’ bodily 

autonomy and impose serious and irreparable harm on them. Being forced to continue pregnancies 

can imperil the stability and well-being of patients’ families, have adverse effects on their existing 

children, and endanger patients’ physical, mental, and emotional health, and even their lives. Tien 

Decl. ¶ 43–44, 50–51, 55–58; Fraim Decl. ¶¶ 23; Flynn Decl. ¶¶ 13, 16. Because abortion is safer 

than childbirth, the Act also forces patients to endure the medically riskier course, regardless of 

their will or the specific health risks that pregnancy and birth impose on them. Tien Decl. ¶¶ 23–

25, 43–44.   

ARGUMENT 

I. Standard for Granting a Motion for Injunctive Relief. 

The purpose of a temporary injunction is to maintain the status quo pending final 

determination of a case. Smith v. Hous. Auth. of City of Daytona Beach, 3 So. 2d 880, 881 (Fla. 

1941) (en banc). Plaintiffs are entitled to a temporary injunction if they demonstrate: “(1) a 

substantial likelihood of success on the merits, (2) the unavailability of an adequate remedy at law, 

(3) irreparable harm absent the entry of an injunction, and (4) that the injunction would serve the 

public interest.”  Fla. Dep’t of Health v. Florigrown, LLC, 317 So. 3d 1101, 1110 (Fla. 2021); see 

also Liberty Couns. v. Fla. Bar Bd. of Governors, 12 So. 3d 183, 186 n.7 (Fla. 2009); St. John’s 

Inv. Mgmt. Co. v. Albaneze, 22 So. 3d 728, 731 (Fla. 1st DCA 2009).  

As set forth below, Plaintiffs easily satisfy these four requirements. A temporary injunction 

is necessary to preserve the status quo and ensure that Floridians can continue exercising their 

fundamental right of privacy in making personal medical decisions free from the State’s 

Petitioner App. 21



13 

unconstitutional intrusion, as they have for decades under binding Florida Supreme Court 

precedent. 

II. Plaintiffs Have a Substantial Likelihood of Success on the Merits of Their Claim 
that HB 5 Violates the Right of Privacy. 

Plaintiffs have a substantial likelihood of success on the merits because HB 5 is 

unconstitutional on its face. Simply put, the right to privacy enshrined in the Florida Constitution 

protects the right to obtain an abortion before fetal viability, and the Act contravenes that right by 

banning abortion months before viability.  

A. The Florida Constitution Protects Abortion as a Fundamental Right. 

The Florida Constitution begins with a Declaration of Rights—a statement of the 

fundamental rights and freedoms that are “guaranteed to each Floridian against government 

intrusion.” Traylor v. State, 596 So. 2d 957, 963 (Fla. 1992). “No other broad formulation of legal 

principles, whether state or federal, provides more protection from government overreaching or a 

richer environment for self-reliance and individualism than does this ‘stalwart set of basic 

principles.’” Id. (quoting State ex rel. Davis v. City of Stuart, 120 So. 335, 347 (Fla. 1929)).  

The citizens of Florida have twice exercised their sovereign will to protect Floridians’ 

privacy rights, including the deeply personal decision of whether to terminate a pregnancy prior to 

viability. This right is among the “fundamental rights and freedoms” protected by the Florida 

Constitution against government intrusions like HB 5. Id.

1. The Florida Constitution’s Express Right of Privacy Provides 
Stronger Protections for Floridians’ Privacy Rights Than Federal 
Law. 

In 1980, the people of Florida amended the Declaration of Rights to include “an express, 

freestanding Right of Privacy Clause.” N. Fla. Women’s Health & Counseling Servs., Inc. v. State, 
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866 So. 2d 612, 619 (Fla. 2003) (“North Florida”). This explicit constitutional guarantee of the 

right of privacy provides in relevant part: 

Every natural person has the right to be let alone and free from 
governmental intrusion into the person’s private life except as 
otherwise provided herein. 

Art. I, § 23, Fla. Const. (the “Privacy Clause”). This express privacy right protects the 

“fundamental right of self-determination,” defined as “an individual’s control over [and] the 

autonomy of the intimacies of personal identity” and “a physical and psychological zone within 

which an individual has the right to be free from intrusion or coercion . . . by government.” In re 

Guardianship of Browning, 568 So. 2d 4, 9–10 (Fla. 1990) (internal quotation marks omitted).  

Florida’s Privacy Clause “embraces more privacy interests, and extends more protection 

to the individual in those interests, than does the federal Constitution.” In re T.W., 551 So. 2d 1186, 

1191–92 (Fla. 1989) (emphasis added). The Florida Supreme Court has explained that the Privacy 

Clause “was intentionally phrased in strong terms,” as “[t]he drafters of the amendment rejected 

the use of the words ‘unreasonable’ or ‘unwarranted’ before the phrase ‘governmental intrusion’ 

in order to make the privacy right as strong as possible.” Winfield v. Div. of Pari-Mutuel Wagering, 

477 So. 2d 544, 548 (Fla. 1985). Because “the people of this state exercised their prerogative and 

enacted an amendment to the Florida Constitution” and because that amendment “expressly and 

succinctly provides for a strong right of privacy not found in the United States Constitution,” the 

only conclusion is “that the right is much broader in scope than that of the Federal Constitution.” 

Id. The Florida Supreme Court explained that, “[w]hile the federal Constitution traditionally 

shields enumerated and implied individual liberties from encroachment by state or federal 

government, the federal [Supreme] Court has long held that state constitutions may provide even 

greater protection.” In re T.W., 551 So. 2d at 1191. Thus, in adopting the Privacy Clause, Floridians 
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exercised their prerogative to provide greater protection for privacy rights within their state and 

did so without regard to any subsequent developments in federal law. 

In the forty years since Floridians adopted the Privacy Clause, the Florida Supreme Court 

has repeatedly affirmed that the Privacy Clause provides more protection for privacy rights than 

does the federal Constitution. In North Florida, when expressly asked to revisit its core holding in 

In re T.W., the Florida Supreme Court affirmed its original construction of the clause, explaining 

that, “[i]f Floridians had been satisfied with the degree of protection afforded by the federal right 

of privacy, they never would have adopted their own freestanding” Privacy Clause. 866 So. 2d at 

636.  In doing so, “Floridians deliberately opted for substantially more protection than the federal 

charter provides.” Id. This conclusion—that Florida’s Privacy Clause is broader and stronger than 

protections under the federal Constitution—has been repeatedly reaffirmed in an unbroken line of 

Florida Supreme Court precedents stretching across four decades.13 Most recently, in 2017, the 

Florida Supreme Court again affirmed that, as compared to the federal Constitution, “Florida 

voters have clearly opted for a broader, explicit protection of their right of privacy.” Gainesville 

Woman Care, LLC v. State, 210 So. 3d 1243, 1253 (Fla. 2017) (“Gainesville”). 

13 See, e.g., North Florida, 866 So. 2d at 619; Renee B. v. Fla. Agency for Health Care 
Admin., 790 So. 2d 1036, 1039 (Fla. 2001) (Florida’s Privacy Clause “expressly and succinctly 
provides for a strong right of privacy” that “is much broader in scope than that of the Federal 
Constitution.” (quoting Winfield, 477 So. 2d at 548)); Von Eiff v. Azicri, 720 So. 2d 510, 514 (Fla. 
1998) (“The state constitutional right of privacy is much broader in scope, embraces more privacy 
interests, and extends more protection to those interests than its federal counterpart.”); Beagle v. 
Beagle, 678 So. 2d 1271, 1275 (Fla. 1996) (Florida’s “strong privacy provision” is a “guarantee 
of greater protection than is afforded by the federal constitution.”); City of N. Miami v. Kurtz, 653 
So. 2d 1025, 1027 (Fla. 1995) (“This right to privacy protects Florida’s citizens from the 
government’s uninvited observation of or interference in those areas that fall within the ambit of 
the zone of privacy” and “provides greater protection than the federal constitution.”); Shaktman v. 
State, 553 So. 2d 148, 151 (Fla. 1989) (“[W]hile legal scholars continued to debate whether the 
federal constitution provided express or implied privacy protections, the people of Florida 
unequivocally declared for themselves a strong, clear, freestanding, and express right of privacy 
as a constitutional fundamental right.”). 
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2. Florida’s Fundamental Right of Privacy Encompasses and Protects 
the Right to Abortion. 

It is equally well-settled that abortion is among the privacy rights given broad protection 

under the Privacy Clause. When Floridians added the Privacy Clause to their Constitution in 1980, 

it was seven years after the United States Supreme Court recognized a federal right to abortion in 

Roe v. Wade, 410 U.S. 113 (1973). “It can therefore be presumed that the public was aware that 

the right to an abortion was included under the federal constitutional right of privacy and would 

therefore certainly be covered by the Florida privacy amendment.” In re T.W., 551 So. 2d at 1197 

(Ehrlich, C.J., concurring). Accordingly, when the Florida Supreme Court first squarely addressed 

the question of abortion rights under the Privacy Clause, the justices were unanimous that it 

codified and independently protected the right to abortion at least as strongly as Roe v. Wade.14 In 

14 See In re T.W., 551 So. 2d at 1191–92 (majority opinion) (summarizing rights, including 
those regarding procreation and abortion, protected under federal constitutional precedents and 
concluding that Florida’s Privacy Clause “extends more protection to the individual in those 
interests[] than does the federal Constitution” (emphasis added)); id. at 1197 (Ehrlich, C.J., 
concurring) (“wholeheartedly concur[ring]” that the right to abortion as recognized in Roe was 
“certainly . . . covered by the Florida privacy amendment”); id. at 1201 (Overton, J., joined by 
Grimes, J., concurring in part and dissenting in part) (“The right of privacy provision, adopted by 
the people of this state in 1980, effectively codified within the Florida Constitution the principles 
of Roe v. Wade . . . as it existed in 1980.”); id. at 1202 (Grimes, J., concurring in part and dissenting 
in part) (“By 1980, abortion rights were well established under the federal Constitution, and I 
believe the privacy amendment had the practical effect of guaranteeing these same rights under the 
Florida Constitution.”); id. at 1205 (McDonald, J., dissenting) (“embracing the rationale of Roe v. 
Wade . . .  particularly when this state has adopted a constitutional right of privacy,” and “agree[ing] 
with the majority’s discussion of this” generally, but disagreeing only as applied to minors). 

Indeed, no Justice of the Florida Supreme Court—even those dissenting in whole or in part 
from the court’s decisions—has ever cast doubt on the conclusion that the Privacy Clause protects 
Floridians’ right to terminate a pregnancy. See Gainesville, 210 So. 3d at 1268–69 (Canady, J., 
dissenting) (disagreeing with majority as to jurisdiction and evidentiary burdens at the temporary 
injunction stage, but not challenging that the right of privacy encompasses abortion); North 
Florida, 866 So. 2d at 661 (Lewis, J., concurring in result only) (“It is absolutely clear that adult 
females have protected liberty and privacy interests to engage in independent private medical and 
surgical decision processes free from unwarranted governmental intrusion.”); id. at 668 (Wells, J., 
dissenting) (disagreeing with majority on whether a minor has the same right of privacy as an 
adult, but not challenging that the right of privacy encompasses abortion); Renee B., 790 So. 2d at 
1042 (Shaw, J., concurring in part and dissenting in part) (agreeing with the majority’s right-of-
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that case, In re T.W., the court struck down a law restricting minors’ access to abortion and held 

that the Privacy Clause “is clearly implicated in a woman’s decision of whether or not to continue 

her pregnancy.” 551 So. 2d at 1192 (emphasis added). As the Florida Supreme Court explained, 

the Florida Constitution “embodies the principle that few decisions are more personal and intimate, 

more properly private, or more basic to individual dignity and autonomy, than a woman’s decision 

. . . whether to end her pregnancy. A woman’s right to make that choice freely is fundamental.” 

Id. at 1193 (internal quotations, citations, and alterations omitted). Over the ensuing decades, the 

Florida Supreme Court has repeatedly reaffirmed the core holding of In re T.W. that the Florida 

Constitution’s Privacy Clause protects the fundamental right to decide whether to end a 

pregnancy.15

In fact, the Florida Supreme Court has held repeatedly that the right to terminate a pregnancy 

is not just covered, but central among those liberties guaranteed by the Privacy Clause. In North 

Florida, the Court stated that “a woman has a reasonable expectation of privacy in deciding whether 

to continue her pregnancy, more so than in virtually any other decision.” 866 So. 2d at 621 

(emphasis added). As the Court explained in In re T.W. and reaffirmed in North Florida and again

in Gainesville, the decision “whether, when, and how one’s body is to become the vehicle for 

another human being’s creation” is “fraught with specific physical, psychological, and economic 

privacy analysis, which acknowledged that the right to privacy includes the right to abortion, and 
dissenting on other grounds). 

15 Accord Gainesville, 210 So. 3d at 1254 (the Privacy Clause “encompasses a woman’s 
right to choose to end her pregnancy”); North Florida, 866 So. 2d at 621 (“a woman has a 
reasonable expectation of privacy in deciding whether to continue her pregnancy” that is protected 
by the Privacy Clause); Renee B., 790 So. 2d at 1041 (“The right of privacy in the Florida 
Constitution protects a woman’s right to choose an abortion.”); Jones v. State, 640 So. 2d 1084, 
1086 (Fla. 1994) (the Privacy Clause’s “right to be let alone protects adults from government 
intrusion into matters related to marriage, contraception, and abortion”); cf. In re Guardianship of 
Browning, 568 So. 2d at 13 (the fundamental right of privacy “safeguard[s] an individual’s right 
to chart his or her own medical course”).
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implications of a uniquely personal nature for each woman” and is among the most “personal [and] 

private decisions concerning one’s body that one can make in the course of a lifetime.” In re T.W., 

551 So. 2d at 1192–93 (internal quotation marks omitted); see North Florida, 866 So. 2d at 621 

(quoting In re T.W., 551 So. 2d at 1192–93); Gainesville, 210 So. 2d at 1253 (same); cf. State v. 

Presidential Women’s Ctr., 937 So. 2d 114, 116 (Fla. 2006) (“[T]he free citizen’s first and greatest 

right, which underlies all others [is] the right to the inviolability of [her] person . . . .”).  

Floridians themselves reaffirmed their commitment to strong protections for abortion rights 

when, in 2012, they rejected a ballot amendment that would have overruled Florida Supreme Court 

precedents and lessened state protections for abortion such that they would be no broader than 

those under federal law. See Prohibition on Public Funding of Abortions; Construction of Abortion 

Rights, Fla. Dep’t of St., Division of Elec., https://dos.elections.myflorida.com/initiatives/ 

initdetail.asp?account=10&seqnum=82 (last visited May 24, 2022).16 Thus, in adopting the 

Privacy Clause in 1980 and in rejecting an attempt to weaken its protections in 2012, the citizens 

of Florida have twice expressed their clear intent to protect abortion as a fundamental right under 

their state Constitution.17

16 In 2004, Florida voters did ratify a separate ballot initiative that authorized the 
Legislature to enact a parental notification requirement for abortion, but that amendment was 
limited to the specific topic of parental notification and did not otherwise address Florida Supreme 
Court jurisprudence on abortion rights.  See Art. X, § 22, Fla. Const. (“Notwithstanding a minor’s 
right of privacy provided in Section 23 of Article I, the Legislature is authorized to require by 
general law for notification to a parent or guardian of a minor before the termination of the minor’s 
pregnancy.”). The Florida Supreme Court has construed this amendment to be “extremely limited” 
and to pertain only to the question of parental notification. Gainesville, 210 So. 3d at 1262. The 
amendment did not “amend the right of privacy” and “in no way altered” prior precedents outlining 
the strength and scope of the Privacy Clause. Id.

17 See also In re T.W., 551 So. 2d. at 1202 (Grimes, J., concurring in part, dissenting in 
part) (“If the United States Supreme Court were to subsequently recede from Roe v. Wade, this 
would not diminish the abortion rights now provided by the privacy amendment of the Florida 
Constitution.”). 
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B. HB 5 Infringes Floridians’ Fundamental Right of Privacy, is Presumptively 
Unconstitutional, and Cannot Survive Strict Scrutiny. 

“[L]aws that place the State between a woman . . . and her choice to end her pregnancy 

clearly implicate the right of privacy,” Gainesville, 210 So. 3d at 1254, and are “presumptively 

unconstitutional,” id. at 1246; accord North Florida, 866 So. 2d at 634–35. By banning abortion 

after 15 weeks LMP with only extremely narrow exceptions, HB 5 impermissibly places the State 

squarely between a woman and her decision to terminate a pregnancy, intruding on her 

fundamental rights. HB 5 is therefore presumptively unconstitutional.  

1. Laws like HB 5 That Infringe Fundamental Rights Are Subject to 
Strict Scrutiny. 

Laws that infringe fundamental rights protected by the Florida Constitution, including the 

fundamental privacy right to terminate a pregnancy, are subject to heightened review under the 

strict scrutiny standard. Gainesville, 210 So. 3d at 1245. This, too, is “settled” law under decades 

of binding Florida Supreme Court precedent. North Florida, 866 So. 2d at 626; see Gainesville, 

210 So. 3d at 1246; Renee B., 790 So. 2d at 1139–40; In re T.W., 551 So. 2d at 1193; see also

Winfield, 477 So. 2d at 547 (adopting strict scrutiny standard for infringements on the right of 

privacy); State v. J.P., 907 So. 2d 1101, 1109 (Fla. 2004) (“When a statute or ordinance . . . impairs 

the exercise of a fundamental right, then the law must pass strict scrutiny.”); Green v. Alachua 

County, 323 So. 3d 246, 250 (Fla. 1st DCA 2021), reh’g denied (July 16, 2021). Accordingly, 

strict scrutiny applies to HB 5’s abortion ban. 

The strict scrutiny test “shifts the burden of proof to the state to justify an intrusion on 

privacy,” North Florida, 866 So. 2d at 626 (quoting Chiles v. State Emps. Att’ys Guild, 734 So. 2d 

1030, 1033 (Fla. 1999)), including at the temporary injunction stage, Gainesville, 210 So. 3d at 

1246; Green, 323 So. 3d at 250. To meet this “highly stringent” standard, the State must 

demonstrate “that the challenged regulation serves a compelling state interest and accomplishes 
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its goal through the use of the least intrusive means.” In re T.W., 551 So. 2d at 1192 (quoting 

Winfield, 477 So. 2d at 547); see also North Florida, 866 So. 2d at 620 (rejecting lower standard 

of scrutiny applicable under federal law).  As shown next, the State cannot satisfy this demanding 

standard here. 

2. The State Has No Compelling Interest in Banning Pre-Viability 
Abortions and Therefore Fails Strict Scrutiny. 

Because the Act implicates Florida’s constitutional right of privacy by banning abortion 

after 15 weeks LMP, the State bears the heavy burden to demonstrate, through specific evidence, 

that the Act satisfies strict scrutiny. The State cannot do so.  

“[T]he Florida Constitution requires a ‘compelling’ state interest in all cases where the 

right to privacy is implicated.” In re T.W., 551 So. at 1195 (citing Winfield, 477 So. 2d at 547). 

The Florida Supreme Court has recognized only two compelling state interests that could even 

hypothetically apply in this case—the interest in protecting potential life and the interest in 

promoting maternal health. See id. at 1193–94. But neither is advanced by the Act’s outright 

prohibition on virtually all abortions after 15 weeks LMP.  

First, although the Florida Supreme Court has recognized that the State may have an 

interest in protecting potential life, that interest becomes compelling only “upon viability”—and 

not before.  Id. at 1193.  As the Court has held, “[u]ntil this point, the fetus is a highly specialized 

set of cells that is entirely dependent upon the mother for sustenance” such that “[t]he mother and 

fetus are so inextricably intertwined that their interests can be said to coincide.” Id. It is only 

“[u]pon viability”—defined as “that point in time when the fetus becomes capable of meaningful 

life outside the womb through standard medical measures”—that “society becomes capable of 

sustaining the fetus, and its interest in preserving its potential for life thus becomes compelling.” 

Id. at 1193–94; see also § 390.011(13), Fla. Stat. (defining viability under Florida law). As a result, 
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“[f]ollowing viability,” but not before, “the state may protect its interest in the potentiality of life” 

but only if “the mother’s health is not jeopardized.” In re T.W., 551 So. 2d at 1194. 

In Roe v. Wade, the U.S. Supreme Court similarly recognized that states have no 

compelling interest in banning abortion prior to viability. There, the Court held that, “[w]ith respect 

to the State’s . . . interest in potential life, the ‘compelling’ point is at viability . . . because the 

fetus then presumably has the capability of meaningful life outside the mother’s womb,” but that 

the State may not “go so far as to proscribe abortion” before that point. Roe, 410 U.S. at 163–64.  

In other words, the ultimate decision whether to terminate a pregnancy prior to viability rests with 

the individual, not the state. This was a central and well-established tenet of federal privacy law in 

1980 when Florida citizens adopted a stronger and more expansive privacy clause in their own 

state constitution. See supra Argument Section B.1.b. If a state cannot prohibit abortion prior to 

viability under the weaker, implicit privacy right recognized in Roe, Florida’s explicit and more

expansive right of privacy must protect at least as strongly a person’s right to make the ultimate 

decision to terminate a pregnancy prior to viability. 

No fetus is viable at 15 weeks LMP, or for months after. Tien Decl. ¶ 19. Moreover, Florida 

law already prohibits abortion after fetal viability. § 390.01112, Fla. Stat. Plaintiffs are not 

challenging this post-viability ban. Accordingly, the Act’s only effect is to prohibit pre-viability

abortions in Florida. Because binding Florida Supreme Court precedent holds that the State’s 

interest in protecting fetal life is not compelling prior to fetal viability, any asserted interest in 

potential life cannot justify HB 5 under strict scrutiny. See In re T.W., 551 So. 2d at 1195 (Florida 

Constitution “requires a compelling state interest in all cases” implicating fundamental rights 

(emphasis added)).  
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Second, the State’s interest in protecting maternal health cannot justify the Act, as either a 

legal or a factual matter. Both the Florida Supreme Court and the relevant U.S. Supreme Court 

precedent are clear: While the state may regulate abortion to protect maternal health beginning at 

some point in pregnancy, the state’s interest in maternal health does not justify banning abortion 

until viability—and, even then, adequate exceptions must be made to permit abortion to protect a 

woman’s health and life. See In re T.W., 551 So. 2d at 1193 (state’s interest in maternal health may 

justify only regulations of “the manner in which abortions are performed,” and “only in the least 

intrusive [way] designed to safeguard the health of the mother” (emphasis added)); Roe, 410 U.S. 

at 164–65 (the state may “regulate the abortion procedure in ways that are reasonably related to 

maternal health” in the second trimester, but it may not “proscribe[] abortion” before viability).18

The State therefore cannot rely on any asserted interest in maternal health to justify HB 5’s ban on 

pre-viability abortions. 

Even beyond this binding precedent, the evidence in this case demonstrates that, far from 

advancing any purported interest in protecting health, HB 5 endangers the health of pregnant 

Floridians. By requiring pregnant Floridians to endure the serious risks of pregnancy—risks that 

far exceed the risks associated with abortion—the Act harms patient health. Tien Decl. ¶¶ 23–26.  

Even pregnancies that are otherwise uncomplicated impose serious strains and stresses on the 

human body, impacting multiple organ systems, and exacerbating preexisting health conditions 

such as insulin-resistance, autoimmune diseases, and cardiac disease; and many pregnancy-related 

18 Roe set the second trimester as the point at which a state’s interest in regulating abortion 
to protect maternal health first became compelling because, even in 1973, abortion was safer than 
childbirth up until that point. See 410 U.S. at 163. But as explained infra, abortion at all gestational 
ages is now safer than childbirth. Cf. In re T.W., 551 So. 2d at 1193 (noting that, even as of 1989, 
based on “technological developments . . . the point [until] which abortions are safer than 
childbirth” had already been “extended” later into pregnancy than at the time Roe was decided). 
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conditions—such as chronic bleeding or high blood pressure—can arise or worsen after 15 weeks 

LMP. Id. ¶¶ 43–44. Abortion at all gestational ages is safer than continued pregnancy and 

childbirth. Id. ¶ 25. All types of pregnancy-related complications are more common in women 

giving birth than in women having abortions, and the risk of death associated with childbirth is 

approximately twelve to fourteen times greater than the risk associated with abortion across 

women of all races, and even higher for Black women specifically. Id. Given this stark disparity 

in comparative safety, any law that mandates continued pregnancy and childbirth—the medically 

riskier course for any pregnant patient—irrespective of the individual patient’s will and health 

circumstances cannot advance any interest in protecting maternal health. Because the Act 

endangers pregnant individuals and undermines their welfare, it fails to serve any compelling 

interest in maternal health.  

For all these reasons, the Florida Supreme Court’s binding precedents foreclose any 

argument that HB 5 advances a compelling state interest in potential life or protecting maternal 

health, let alone that it is the least restrictive means of doing so. Because HB 5 does not serve any 

compelling state interests, it fails strict scrutiny, and Plaintiffs have demonstrated a likelihood of 

success on the merits.   

III. Plaintiffs Lack an Adequate Remedy at Law and Will Suffer Irreparable Harm 
Absent an Injunction.  

The second and third prongs of the test for temporary injunctive relief—that the injury 

alleged cannot be adequately remedied at law and that irreparable harm will occur in the absence 

of an injunction—are “interrelated requirements.” Liza Danielle, Inc. v. Jamko, Inc., 408 So. 2d 

735, 738 (Fla. 3d DCA 1982). Here, though, these two prongs are satisfied given Plaintiffs’ 

showing that they are likely to succeed on the merits of their claim that HB 5 is unconstitutional. 

As the Florida Supreme Court held in addressing a temporary injunction against an abortion-
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related law in Gainesville, “finding that [the law] is likely unconstitutional” proves “there is no 

adequate legal remedy at law for the improper enforcement of [it]” and that its “enactment would 

lead to irreparable harm.” 210 So. 3d at 1264.   

There can be no question that Plaintiffs lack an adequate remedy at law. The State 

defendants conceded the point in Gainesville, id. at 1262, and, in any event, money damages are 

not available for violations of Floridians’ constitutional rights under the Privacy Clause. See 

Tucker v. Resha, 634 So. 2d 756, 759 (Fla. 1st DCA 1994) (holding that the Privacy Clause does 

not create a cause of action for money damages), aff’d on other grounds, 670 So. 2d 56 (Fla. 1996); 

accord Capps v. Fla. Highway Patrol, No. 17-cv-60365-BLOOM/Valle, 2017 WL 1436077, at *7 

(S.D. Fla. Apr. 24, 2017) (rejecting compensatory damages claim for violation of Privacy Clause). 

Nor should there be any dispute that Plaintiffs and their patients will suffer irreparable 

harm without an injunction. “Irreparable injury” means “an injury of such a nature that it cannot 

be redressed in a court of law.” Liza Danielle, Inc., 408 So. 2d at 738 (citation omitted). Florida 

courts have repeatedly held that the threatened or actual loss of constitutional rights, even 

temporarily, constitutes per se irreparable harm. See, e.g., Gainesville, 210 So. 3d at 1263 (Florida 

courts “have presumed irreparable harm where certain fundamental rights are violated”); Brenner 

v. Scott, 999 F. Supp. 2d 1278, 1291 (N.D. Fla. 2014) (“the ongoing unconstitutional denial of a 

fundamental right almost always constitutes irreparable harm”); Ne. Fla. Chapter of Ass’n of Gen. 

Contractors of Am. v. City of Jacksonville, 896 F.2d 1283, 1285 (11th Cir. 1990) (“on-going 

violation” of the right to privacy “constitutes irreparable injury”). Indeed, irreparable harm is 

obvious in relation to the right to have an abortion. Cf. Deerfield Med. Ctr. v. City of Deerfield 

Beach, 661 F.2d 328, 338 (5th Cir. Unit B 1981) (threatened violation of constitutional right to 

abortion is irreparable injury because “once an infringement has occurred it cannot be undone by 
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monetary relief”). As the United States Supreme Court recognized in Roe v. Wade, denying a 

woman the right to decide to terminate a pregnancy carries a host of consequences, ranging from 

“[s]pecific and direct,” “medically diagnosable” harm and “imminent” “psychological harm” to 

the woman, to the burden of child care on mental and physical health, to “the distress, for all 

concerned, associated with the unwanted child” and “bringing a child into a family already unable, 

psychologically or otherwise, to care for it.” 410 U.S. at 153.

Plaintiffs’ evidence regarding the impact of HB 5 demonstrates that the harm flowing from 

the enforcement of HB 5 is both concrete and irreparable. HB 5 would prohibit pregnant Floridians 

from obtaining essential medical care and force them to remain pregnant and continue enduring 

the risks of pregnancy against their will. As discussed above, abortion is far safer than childbirth. 

See supra Statement of the Case Section A. Even healthy, uncomplicated pregnancies pose risks, 

and, for patients who need abortions after 15 weeks LMP for health-related reasons that do not fit 

HB 5’s narrow maternal health exception, these risks are even greater. Tien Decl. ¶¶ 43–45, 54–

58. HB 5 thus subjects patients denied abortion care to potentially life-threatening health risks.  

If HB 5 is allowed to go into effect, many pregnant Floridians in need of abortions will not 

be able to travel out of state. Travel will be particularly out of reach for people who are poor or 

low-income—the majority of abortion patients. Id. ¶¶ 34, 52. Even today, reaching the next-closest 

provider of abortion care after 15 weeks LMP would require traveling hundreds of miles,19 as well 

as vastly increased costs to obtain care (for transportation, childcare, and lost wages), risks to 

patients’ privacy and confidentiality if they are forced to reveal their pregnancy and abortion 

decision to others to make these arrangements, and mental and emotional stress from prolonging 

19 See supra note 13 (noting that the next-closest providers of abortion care after 15 weeks 
LMP in other states are hundreds of miles or more from some parts of Florida). 
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an undesired pregnancy and traveling far from home to access care. See id. ¶¶ 51–52; see also id.

¶¶ 34–37; Fraim Decl. ¶¶ 15, 20–23; Flynn Decl. ¶¶ 8–9, 14–16. Those who are unable to surmount 

the logistical, financial, and emotional burdens of seeking care out of state will be forced either to 

seek care outside the medical system, or to carry to term and give birth against their will. Tien 

Decl. ¶¶ 51, 54; Fraim Decl. ¶ 22; Flynn Decl. ¶ 16. 

HB 5 will also cause irreparable harm to Plaintiffs and their staff directly. Under HB 5, 

they would be subjected to severe criminal and disciplinary penalties, including the loss of their 

medical licenses, for providing essential medical care to their patients. See §§ 390.0111(10)(a), 

775.082(e), 775.083(1)(c), Fla. Stat.; see also §§ 390.0111(13), 390.018, 456.072(2), 458.331(2), 

459.015(2), 464.018(2), Fla. Stat.; Fla. Admin. Code R. 59A-9.020 (2017). Moreover, Plaintiffs 

will be irreparably harmed if forced to deny their patients compassionate health care and to act 

against their good-faith medical judgment, ethical obligations, and the best interests of their 

patients. Tien Decl. ¶¶ 57, 61; see also Fraim Decl. ¶ 5 (describing PPSWCF’s mission to provide 

high-quality care to patients); Flynn Decl. ¶ 12 (describing AWC’s mission to provide “safe and 

legal abortion care, free from stigma and judgment”). In prohibiting providers from being able to 

offer abortion care to their patients after 15 weeks, the Act will undermine the doctor-patient 

relationship and prevent providers from best serving their patients’ needs, including in complex or 

high-risk medical scenarios that arise after 15 weeks LMP. Tien Decl. ¶¶ 28, 31, 57, 61. That 

interference with medical judgment and the doctor-patient relationship directly undermines 

Floridians’ ability to exercise their constitutional rights. 

In sum, Plaintiffs lack an adequate remedy at law and have shown that their injuries, and 

the injuries to their patients, would be irreparable. The second and third prongs necessary for 

injunctive relief are satisfied.  
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IV. The Public Interest Favors an Injunction 

Under the final prong of the test for injunctive relief, Plaintiffs must show that an injunction 

serves the public interest. Florigrown, LLC, 317 So. 3d at 1110. Plaintiffs have satisfied this prong 

as well by virtue of their showing that they are likely to succeed in proving that HB 5 is 

unconstitutional. The public has a clear and substantial interest in preventing the State from 

violating their constitutional rights and in ensuring that Floridians can access the reproductive 

health care they need—and to which they are constitutionally entitled. Consistent with the 

Supreme Court’s holding in Gainesville, a temporary injunction here would “serve the public 

interest” by “preventing women from enduring the additional and unnecessary burdens [a law] 

would impose on them in violation of the Florida Constitution.” 210 So. 3d at 1264.  

Thus, Florida courts have repeatedly imposed or upheld temporary injunctions once a 

plaintiff has established that a law is likely to violate constitutional rights. See, e.g., Gainesville, 

210 So. 3d at 1264 (holding that the public interest would be served by enjoining a law that would 

violate the Florida Constitution); Coal. to Reduce Class Size v. Harris, No. 02-CA-1490, 2002 WL 

1809005, at *2 (Fla. Cir. Ct. July 17, 2002) (finding the public interest factor was satisfied because 

granting the injunction would preserve a constitutional right), aff’d sub nom. Smith v. Coal. to 

Reduce Class Size, 827 So. 2d 959 (Fla. 2002); Green, 323 So. 3d at 255 (reversing denial of 

temporary injunction when the law at issue infringed upon a constitutional right, observing that 

“enjoining the enforcement of a law encroaching a fundamental constitutional right would serve 

the public interest” (citing Gainesville, 210 So. 3d at 1263–64)); see also, e.g., A Choice for Women 

v. Butterworth, 54 F. Supp. 2d 1148, 1159 (S.D. Fla. 1998) (finding that “the public interest is well 

served when the Court protects the constitutional rights of the public; in this case, the 

constitutionally protected right of women to have abortions”). 

Petitioner App. 36



28 

A temporary injunction will preserve the status quo that has existed for decades in Florida 

by allowing Plaintiffs and their staff to continue providing constitutionally protected medical care 

to their patients until this case can be resolved on the merits. 

V. The Court Should Impose a Bond No Greater than $5,000 

A bond is required under Rule 1.610 whenever a court enters a temporary injunction, but 

this Court has discretion to determine what bond amount is “proper.”  Fla. R. Civ. P. 1.610(b); see 

AOT, Inc. v. Hampshire Mgmt. Co., 653 So. 2d 476, 478 (Fla. 3d DCA 1995) (amount of injunction 

bond is within the court’s discretion). The purpose of an injunction bond is to “secure[] the 

enjoined party against any damages it may incur if the injunction turns out to have been wrongfully 

entered,” so the amount must be based either on good-faith representations of counsel regarding 

potential damages, or on evidence presented by the parties. AOT, Inc., 653 So. 2d at 478. The 

Court may consider foreseeable damages, but the Court is also “permitted to consider [other] 

factors,” such as “the adverse party’s chances of overturning the temporary injunction.” Montville 

v. Mobile Med. Indus., Inc., 855 So. 2d 212, 216 (Fla. 4th DCA 2003); see also Avalon Legal Info. 

Servs., Inc. v. Keating, 110 So. 3d 75, 84 (Fla. 5th DCA 2013) (no abuse of discretion where trial 

court set bond below amount requested by enjoined party). 

Here, the Court should order an injunction bond of no greater than $5,000. Plaintiffs submit 

that the chances of Defendants overturning the injunction are low given the clear right under the 

Florida Constitution to obtain a pre-viability abortion and HB 5’s plain and unequivocal violation 

of that right. See supra Argument Section B. Even if an appellate court later overturns the 

injunction, Defendants will not have incurred monetary damages because of this Court’s temporary 

injunction. Any costs arise from the need to litigate the unconstitutionality of HB 5, not the 

issuance of an injunction against HB 5’s enforcement. Moreover, a substantial bond is 

inappropriate in a case, like this one, where an injunction is the only meaningful form of relief 
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available. The bond requirement should not be a barrier to Floridians accessing the courts to 

vindicate and enforce their constitutional rights. See, e.g., Psychiatric Assocs. v. Siegel, 610 So. 2d 

419, 423–24 (Fla. 1992) (discussing how a bond requirement in a statute could infringe on the 

constitutional right of access to the courts), receded from on other grounds by Agency for Health 

Care Admin. v. Associated Indus. of Fla., Inc., 678 So. 2d 1239 (Fla. 1996); cf. Weaver v. Myers, 

229 So. 3d 1118, 1139 (Fla. 2017) (“[C]ourts are generally opposed to any burden being placed 

on the rights of aggrieved persons to enter the courts because of the constitutional guarantee of 

access.” (citation omitted)). 

As time is of the essence, Plaintiffs ask that the Court impose the injunction bond at the 

same time as it grants their request for a temporary injunction. Thus, the forthcoming hearing on 

Plaintiffs’ request for a temporary injunction also should encompass any evidence the parties wish 

to present concerning the amount of an appropriate bond.   

CONCLUSION 

As demonstrated above, Plaintiffs have shown a substantial likelihood of success on the 

merits in proving that the Act facially violates the Florida Constitution, that irreparable harm will 

result if the Act is not enjoined, that they lack an adequate remedy at law, and that the relief 

requested will serve the public interest. Thus, this Court should issue a temporary injunction 

enjoining all Defendants, and their officers, agents, servants, employees, appointees, or successors, 

as well as those in active concert or participation with any of them, from enforcing Section 4 of 

HB 5 and the related definitions in Section 3(6) and 3(7) of HB 5. To preserve the status quo and 

prevent irreparable harm, Plaintiffs respectfully request that the Court enter a temporary injunction 

before the Act takes effect on July 1, 2022, and sufficiently in advance of July 1, 2022 to permit 

Plaintiffs to post a bond and to minimize disruption to patient care, especially in light of Florida’s 

two-trip requirement. 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

PLANNED PARENTHOOD OF SOUTHWEST 
AND CENTRAL FLORIDA, on behalf of itself, its 
staff, and its patients, et al., 

Plaintiffs, 
Case No. 

v. 

STATE OF FLORIDA, et al., 

Defendants. 

Expert Declaration of Shelly Hsiao-Ying Tien, M.D., M.P.H. 

I, Shelly Hsiao-Ying Tien, M.D., M.P.H., am over 18 years of age, am competent, and 

make this declaration based on my personal knowledge, unless otherwise noted. 

1. I am a board-certified physician in obstetrics and gynecology, and maternal-fetal 

medicine. I currently practice at Planned Parenthood of South, East and North Florida 

("PPSENFL"), and Genesis Maternal-Fetal Medicine in Tucson, Arizona. I also serve as a contract 

physician for Trust Women in Oklahoma City, Oklahoma, and Planned Parenthood Southeast, 

Inc., in Birmingham, Alabama. 

2. The facts I state here are based on my years of medical practice as an obstetrician 

and maternal-fetal medicine specialist, my personal knowledge, information obtained through the 

course of my duties at PPSENFL, and my familiarity with relevant medical literature and statistical 

data recognized as reliable in the medical profession. If called and sworn as a witness, I could and 

would testify competently thereto. 

3. I submit this declaration in support of Plaintiffs' Motion for Emergency Temporary 

Injunction and/or Temporary Injunction to prevent enforcement of Section 4 of House Bill 5, 2022 
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Leg. (Fla. 2022) ("HB 5," "the Act," or the "15-week ban"). I understand that HB 5 would ban the 

provision in Florida of abortions after 15 weeks of pregnancy as measured from the patient's last 

menstrual period ("LMP"), with extremely limited exceptions if the abortion is necessary to save 

the patient's life or prevent limited types of substantial and irreversible physical harm to the 

patient, or if the fetus has a lethal anomaly. I understand that violating HB 5 can result in criminal 

penalties, as well as disciplinary sanctions and adverse licensing actions. If HB 5 is allowed to take 

effect, I and the other providers in the state would be forced to stop providing abortions past 15 

weeks LMP unless one of the Act's extremely limited exceptions applies, for fear of the Act's 

criminal and other penalties. 

4. HB 5 will have a devastating impact on Floridians who need abortions after 15 

weeks LMP, including those with non-lethal fetal anomalies or serious maternal health conditions 

that do not clearly fall within the narrow health exception, patients whose pregnancy is the result 

of rape or incest, and patients struggling with a range of other compelling life circumstances that 

make an abortion the best option for them. I expect that some will be forced to attempt to travel to 

other states for abortions, even though such travel is extraordinarily challenging for many of our 

patients at the best of times—and will be even more difficult if many states surrounding Florida 

eliminate or sharply restrict access to abortions (as seems poised to happen if the Supreme Court 

of the United States so permits in its upcoming decision on the constitutionality of Mississippi's 

15-week abortion ban). Those who are not able to travel for an abortion will be compelled to carry 

pregnancies to term against their wishes or to seek ways to end their pregnancies without medical 

supervision. I am gravely concerned about the effects that HB 5 will have on Florida patients' 

emotional, physical, and financial well-being and the well-being of their families. 
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My Background 

5. I graduated from Tufts University School of Medicine in 2008 with both M.D. and 

M.P.H. degrees. I then did my residency in obstetrics and gynecology at Advocate Illinois Masonic 

Medical Center in Chicago, Illinois. I went on to complete a three-year fellowship at the University 

of Minnesota in Minneapolis, Minnesota, in maternal-fetal medicine, a subspecialty of obstetrics 

and gynecology focused on caring for patients with high-risk pregnancies. In that capacity, I gained 

significant experience caring for patients with, for example, medical comorbidities, pregnancy 

complications, and diagnoses of fetal conditions, as well as performing pregnancy terminations for 

this high-risk population. During that fellowship, I also worked at Planned Parenthood North 

Central States, providing abortions and contraceptive care in its St. Paul health center. 

6. From 2015 through 2020, I practiced at NorthShore University HealthSystem, a 

teaching affiliate of the University of Chicago Pritzker School of Medicine, as a maternal-fetal 

medicine specialist with a full-spectrum obstetrics and maternal-fetal medicine practice. I chaired 

NorthShore University HealthSystem's Obstetric Practice Committee, which created physician 

guidelines and nursing protocols for obstetric care at hospitals within the system. 

7. At NorthShore, I also trained medical students, residents, and fellows in caring for 

high-risk pregnant patients, including when they needed abortions. My own practice at NorthShore 

included providing abortions up to 24 weeks LMP and I spent approximately one-quarter of my 

time providing these services. 

8. I left Illinois to focus my career on providing reproductive health services, 

including abortions, in more under-resourced areas of the country. In Florida, I generally provide 

abortion care up to 19 weeks and 6 days LMP, and in Oklahoma, up until the recent abortion ban 

was allowed to go into effect, I provided abortion care up to 21 weeks and 6 days LMP. I also 
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provide contraception counseling, education, and services, including placement of long-acting 

reversible contraceptives ("LARCs") (e.g., intrauterine devices ("IUDs"), and subdermal 

implants), for patients who wish to have a LARC form of contraception. 

9. In Tucson, I provide maternal-fetal medicine care, which involves prenatal 

diagnosis, specialized ultrasounds, and prenatal care for patients with high-risk pregnancies. I also 

serve as a consultant to my obstetrician/gynecologist colleagues in providing guidance to their 

patients with complex pregnancies so that their patients can have the best possible outcomes. In 

my role as a maternal-fetal medicine specialist, I see patients in our office setting as well as those 

admitted in the four Tucson-area hospitals at which I have active privileges. 

10. In these multiple roles, I care for patients from Southern, Midwestern, and Western 

states. I observe economic hardship, poverty, and unequal access to health services among my 

patients, who are disproportionately women of color. 

11. I am a member of the Society for Maternal-Fetal Medicine and the American 

College of Obstetricians and Gynecologists. 

12. Since the start of my obstetric training fourteen years ago, including a residency in 

obstetrics and gynecology, a maternal-fetal medicine fellowship, and my ongoing direct provision 

of clinical care, I have counseled, educated, and cared for many thousands of pregnant patients, 

including thousands with complex maternal-fetal medical issues. I have delivered hundreds of 

babies, and been involved in counseling for thousands of pregnancies that ended in delivery even 

if I was not the physician who personally performed the delivery. And I have provided 

compassionate abortion care to thousands of patients, many for reasons of maternal and fetal 

medical issues. My curriculum vitae is attached as Exhibit A and includes additional information 

about my education, publications, employment, and experience. 
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13. I provide the following opinions as an expert in obstetrics and gynecology and 

maternal-fetal medicine, including the provision of abortions. The opinions herein are based on 

my knowledge and experience in these areas, including my training, clinical experience, teaching, 

ongoing review of the relevant medical literature including the research cited below, and 

attendance at and participation in relevant conferences. 

PPSENFL and Its Services 

14. As part of my medical practice, I provide services at PPSENFL approximately two 

weeks a month. PPSENFL is a not-for-profit corporation organized under the laws of Florida and 

operates ten health centers in South, East, and North Florida, including in Tallahassee, 

Jacksonville, Treasure Coast, Boca Raton, Pembroke Pines, and Miami. For decades, PPSENFL 

and its predecessors have worked to empower Floridians of all ages to make informed choices 

about their sexual health and to ensure their access to affordable, high-quality, and comprehensive 

reproductive health care and education. In 2020, PPSENFL provided care to more than 41,000 

patients. That care included 7,857 abortions. 

15. Across these health centers, PPSENFL provides a full range of family planning 

services including well-patient preventative care visits; screening for breast cancer and testicular 

cancer; screening and treatment for cervical cancer; testing and treatment for sexually transmitted 

infections ("STIs"); a wide-range of FDA-approved contraception methods, including highly 

effective, long-acting reversible contraceptives; pregnancy testing; risk assessments for pregnant 

patients to screen for high-risk issues; referral services for pregnant patients; testing and treatment 

for urinary tract infections; gender affirming care; fertility awareness services; miscarriage 

management; and abortions. 
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16. PPSENFL provides abortions past 15 weeks LMP at its health centers in 

Jacksonville, Tallahassee, West Palm Beach, and Miami. 

Abortion in Florida and in the United States 

17. Abortion is the second most common reproductive intervention that physicians 

provide for womenl of reproductive age in the United States; only a Cesarean section ("C section") 

is a more common procedure.2 Nearly one in four U.S. women will have an abortion.3

18. The vast majority of abortions in Florida and throughout the country occur in the 

first trimester.4 Approximately 6.1% of the abortions reported in Florida in 2021 (nearly 5,000) 

occurred in the second trimester.5

19. PPSENFL only performs abortions prior to fetal viability, and indeed, Florida law 

not at issue in this litigation already bans abortion after viability. No pregnancy is viable at 15 

weeks LMP, which is early in the second trimester and approximately two months before 

viability.6 A patient's due date is 40 weeks and 0 days LMP, and a pregnancy is considered full 

term at or after 37 weeks LMP. 

1 I occasionally use "woman" or "women" as a short-hand for people who are or may become 
pregnant, while recognizing that people of all gender identities may become pregnant and seek 
abortion services. I also use "woman" or "women" when citing or quoting research that reports its 
results in terms of "women," to preserve the accuracy of those results. 

2 Nancy Stanwood & Aileen Gariepy, U.S. Abortion Care Safety and Quality: A Summary of 
the National Academies Report for Perinatologists, 44 Seminars in Perinatology 151273, 1 (2020). 

3 Guttmacher Inst., Induced Abortion in the United States (Sept. 2019), 
https ://www. guttmacher. org/fact- sheet/induced-abortion-united- states . 

4 Id.; Fla. Agency for Health Care Admin., Reported Induced Terminations of Pregnancy 
(ITOP) by Reason, by Trimester, 2021 — Year to Date (May 9, 2022), https://ahca.myflorida.com/ 
mchq/central_services/training_support/docs/TrimesterByReason_2021.pdf [hereinafter, "Florida 
2021 ITOP Report"]. 

5 Florida 2021 ITOP report, supra note 4. 
6 Some fetuses do not become viable until later in pregnancy, and some fetuses are never 

viable. 
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20. There are two abortion methods commonly used in the United States: medication 

abortion and procedural or in-clinic abortion. A pregnancy can also be terminated by inducing 

labor, which most commonly is performed in hospital settings. 

21. Medication abortion can be offered up to and including 11 weeks, 0 days LMP. It 

involves the use of a two-drug regimen to induce a process similar to early miscarriage. After 11 

weeks LMP, medication can also be used to induce termination, similarly to inducing labor; this 

method is used less frequently and is not typically performed in an outpatient setting. 

22. Procedural abortion or in-clinic abortion is sometimes referred to as a "surgical 

abortion" even though it is not what is commonly understood to be surgery, as it involves no 

incisions into the patient's skin, requires no operating room, and can be done with minimal or no 

sedation. It is performed by dilating (opening) the uterine cervix and then using either aspiration 

(suction) alone, or after approximately 14-16 weeks LMP, using instruments as well as suction 

to empty the patient's uterus in a procedure known as a dilation and evacuation ("D&E"). 

23. Abortion is among the safest outpatient procedures performed in the United States 

and is far safer than childbirth.7 Indeed, colonoscopies, certain dental procedures, and plastic 

surgery, for example, all have higher mortality rates than abortion.8

24. The safety of abortion has been extensively studied and is well established. The 

National Academies of Sciences, Engineering, and Medicine recently undertook "a 

comprehensive review of the state of the science on the safety and quality of abortion services in 

'Nat'l Acads. of Scis., Eng'g, & Med., The Safety and Quality of Abortion Care in the United 
States, at 74-75 & tbl. 2-4 (2018) [hereinafter, "Nat'l Acads. Report"]; Elizabeth G. Raymond et 
al., Mortality of Induced Abortion, Other Outpatient Surgical Procedures and Common Activities 
in the United States, 90 Contraception 476,478 (2014). 

8 Nat'l Acads. Report, supra note 7, at 75 & tbl. 2-4. 
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the United States" and considered over 500 studies and reports screened for indicia of reliability.9

As the National Academies concluded, "The clinical evidence clearly shows that legal abortions 

in the United States—whether by medication, aspiration, D&E, or induction—are safe and 

effective. Serious complications are rare."1°

25. In considering the risks of abortion, it is helpful to consider the context of 

pregnancy and childbirth. Patients who seek abortions are pregnant, which itself carries risks. For 

pregnant patients, having an abortion is dramatically safer than carrying a pregnancy to term. 

Deaths associated with abortion are exceedingly rare. A 2012 study found that the risk of death 

associated with legal induced abortion was only 0.6 per 100,000 abortions," and the National 

Academies has similarly estimated the same risk to be 0.7 per 100,000 abortions,12 while the risk 

of death associated with childbirth among women delivering live neonates was 8.8 per 100,000—

approximately 12 to 14 times higher.13 Moreover, since then, the maternal mortality rate 

associated with childbirth has been increasing, while the rate associated with abortion has not. 

From 2014 to 2017, the maternal mortality rate was 13.4 deaths per 100,000 live births for non-

Hispanic white women and a startling 41.7 deaths per 100,000 live births for non-Hispanic Black 

women. 14  And in 2020, the maternal mortality rate for non-Hispanic white women was 19.1 per 

9 Nat'l Acads. Report, supra note 7, at 1, 37-39, 132-33, 188; Stanwood & Gariepy, supra 
note 2, at 2. 

10 Nat'l Acads. Report, supra note 7, at 10. 
11 Elizabeth Raymond & David Grimes, The Comparative Safety of Legal Induced Abortion 

and Childbirth in the United States, 119 Obstetrics & Gynecology 215, 216 & tbl. 1 (2012) 
12 Nat'l Acads. Report, supra note 7, at 74-75. 
13 Raymond & Grimes, supra note 11, at 216 & tbl. 1; Nat'l Acads. Report, supra note 7, at 

74-75. 
14 Ctrs. for Disease Control & Prevention, Pregnancy Mortality Surveillance System, 

http://www. cdc. govireproductivehealth/maternal -mortality/pregnancy-mortality- surveillance-
system.htm (last visited May 19, 2022). 
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100,000 live births, and the same rate for non-Hispanic Black women was 55.3 per 100,000 live 

births.' 

26. Complications from abortion are rare and rarely serious, and every pregnancy-

related complication is more common among women whose pregnancy results in a live birth than 

among women who have abortions.16

27. The evidence shows that, regardless of the method used, legal abortion is both safe 

and effective and serious complications are extremely rare, occurring in less than 0.5% of cases 

(including for abortions in the second trimester).17

Patients' Reasons for Seeking Abortion 

28. I have been caring for pregnant patients for nearly fifteen years. Patients terminate 

both wanted and unwanted pregnancies for a multitude of reasons. In my experience counseling 

and caring for patients, those who decide to have an abortion consider many factors, including 

the health and well-being of their children and other family members; their financial ability to 

provide for a child or for a child in addition to their existing children; whether they are currently 

in a safe home environment; and their own health, including any pre-existing medical conditions 

that can make a pregnancy high risk or new medical conditions that arise directly from the 

pregnancy. It is from years of providing direct clinical care that I know how important access to 

abortion is to patients in Florida and elsewhere. In my experience, though some patients keep 

15 Donna L. Hoyert, Maternal Mortality Rates in the United States, 2020, Ctrs. for Disease 
Control & Prevention, Nat'l Ctr. for Health Stats. (Feb. 2022), available at https://www.cdc.gov/ 
nchs/data/hestat/maternal-mortality/2020/E-stat-Matemal-Mortality-Rates-2022.pdf. 

16 Raymond & Grimes, supra note 11, at 216-17 & fig. 1. 
17 Ushma D. Upadhyay et al., Incidence of Emergency Department Visits and Complications 

After Abortion, 125 Obstetrics & Gynecology 175, 178-79 tbl. 3 (2015). 
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their reasoning fully private, most describe at least some aspect(s) of their reasoning in their 

confidential discussions with health care providers during the course of their abortion care. 

29. The majority of women who obtain an abortion (approximately 60%) have had at 

least one child.18 My patients with children are familiar with the enormous demands that parenting 

places on their time and resources, and decide to have an abortion based on what is best for them 

and their existing families. Others express that they do not want or are not ready to have children. 

Some patients seek abortions because they decide they need to prioritize their education or 

economic or familial stability. Some have elder care responsibilities. Some are struggling with 

food or housing insecurity, homelessness, and/or alcohol, opioid, or other substance addictions, 

and decide not to become a parent while struggling with those challenges. Some decide they do 

not have the emotional resources necessary to continue the pregnancy and become a parent. Other 

patients seek abortions because they have pre-existing medical conditions that make pregnancy 

risky for their own physical or mental health. For other patients, regardless of whether their 

pregnancies were planned or unintended, pregnancy itself creates new significant medical risks 

to their own health. As a result of historical inequities to health care access and economic 

inequality; approximately 61% of patients seeking abortion care identify as Black, Indigenous, or 

women of color,19 and as discussed infra at ¶ 45 these same populations face disproportionately 

high rates of maternal mortality and comorbidities that increase the health risks associated with 

pregnancy. 

18 Guttmacher Inst., United States Abortion Demographics, https://www.guttmacher.org/ 
united-states/abortion/demographics (last visited May 19, 2022); 

19 Jenna Jerman et al., Characteristics of U.S. Abortion Patients in 2014 and Changes Since 
2008, at 5, Guttmacher Inst. (2018), available at https://www.guttmacher.org/report/ 
characteristics-us-abortion-patients-2014. 
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30. Patients also seek abortions as a result of violence. Some have experienced rape or 

incest, whether in the form of sexual abuse, sexual assault, gang rape, torture, or human 

trafficking-sexual slavery; notably, the Act contains no exception for these women and children. 

Providing abortions in this context is just one element to helping survivors of sexual violence 

regain some semblance of their physical and emotional health. Other patients live with intimate 

partner violence ("IPV") and do not want to continue a pregnancy or raise a child in an abusive 

environment, or further tie themselves to an abusive partner. Patients who are unable to access 

safe abortion are more likely to stay with a perpetrator of violence.20 I have personally cared for 

pregnant women and girls in these horrible circumstances. 

31. Whatever reasons a patient has for seeking an abortion, I am committed to 

providing high-quality, compassionate care that respects each patient's dignity and autonomy. 

Educating and counseling patients about their options so that they can best effectuate their 

decisions is integral to my role as a medical professional. I trust my patients to make the best 

decisions for themselves and their families. And I know that they do this based on the full 

complexity of their life circumstances, with consideration for their families, and for a multitude of 

deeply personal and unique reasons. 

Factors That Delay Abortion Access 

32. In my experience patients generally try to get an abortion as early in their 

pregnancy as possible. However, numerous factors can cause delay. 

33. The earliest a patient may realize that she is pregnant is with a missed period, 

which—because pregnancy is dated by "last menstrual cycle," i.e., the patient's last period—

20 See Sarah C.M. Roberts et al., Risk of Violence from the Man Involved in the Pregnancy 
After Receiving or Being Denied an Abortion, 12 BMC Med. 1, 5 & fig. 2 (2014). 
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occurs at the very earliest at 4.5 to 5 weeks LMP.21 Some patients do not realize that they are 

pregnant for additional weeks or even months, particularly if they have irregular menstrual cycles 

(which is common for a variety of reasons, including certain medical conditions, use of hormonal 

contraception, breastfeeding, or perimenopause) or if they experience bleeding in early pregnancy 

that can be mistaken for a period. Patients may then experience additional weeks of delay while 

they confirm the pregnancy, consider their options, decide to terminate the pregnancy, contact a 

provider, and schedule an appointment. 

34. Traveling to an abortion clinic is extremely challenging for many patients. At the 

best of times, obtaining multiple days off work, as well as finding and paying for transportation, 

food, lodging, and safe and reliable childcare can be costly and difficult. These challenges have 

only been exacerbated by the COVID-19 pandemic. These barriers are especially problematic for 

patients living under or near the poverty line; nationwide, approximately 75% of abortion patients 

are poor or have low incomes, defined as being under 200% of the federal poverty leve1.22

35. In my experience, patients who have decided to seek an abortion frequently need 

to delay their appointment while they gather the necessary funds for the abortion procedure itself 

(as abortion is frequently not covered by insurance), and make the financial and logistical 

arrangements for travel away from home, childcare or care of other family members, and time 

away from work or school. 

36. These practical obstacles are worsened by Florida's mandatory-delay law, which 

recently went into effect. This law requires patients to make two trips to the health center instead 

of one; the first is to sign state-mandated forms at least a day before the abortion. In practice this 

21 I understand that some aspects of Florida law date pregnancy according to the time since 
fertilization, which occurs at approximately 2 weeks LMP. 

22 Rachel K. Jones & Jenna Jerman, Population Group Abortion Rates and Lifetime Incidence 
of Abortion: United States, 2008-2014, 107 Am. J. Pub. Health 1904, 1906 tbl. 1 (2017). 
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causes far more than a day's delay, because many patients (and especially patients who are poor 

or who have low incomes) are not able to make this trip twice in close succession. 

37. Many abortion patients are delayed in accessing care because of the need to find 

two appointments that accommodate their work schedules, because they cannot afford to take two 

days off of work in close proximity, or because doing so would jeopardize their jobs— especially 

if the patient does not want to share the reason for the time-off request. It is common for patients 

to have to delay an appointment by a week or several weeks for these reasons. This is especially 

the case for patients working jobs with inflexible schedules, as many of my patients do. Other 

patients cannot arrange childcare for multiple days, or cannot do so without compromising the 

confidentiality of their pregnancy and abortion decision. These problems are very real. Every day 

that I provide abortions in Florida I have to explain to patients why they have to make this 

additional, unnecessary trip; patients express anger, distress, and frustration at how the requirement 

has delayed their abortion, sometimes by weeks or more. 

38. Delay in accessing abortion often has a snowball effect and leads to further delay. 

For example, having an abortion in the second trimester often means patients choose intravenous 

sedation even if they otherwise would not, which in turn means the patient must bring a companion 

with her to the health center; this multiplies the expenses and logistical challenges of the abortion 

and thus often causes further delay. After approximately 18 weeks LMP, patients often need a two-

day procedure, which is more expensive and also increases the logistical challenges of arranging 

an additional day away from work or childcare obligations; this delay again often snowballs as 

patients attempt to raise additional funds for the later procedure and arrange for additional time 

away from work, school, and/or childcare obligations. 
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39. For all of these reasons, it is not surprising that patients seeking second-trimester 

abortions are more likely to have low incomes, more likely to report difficulty financing the 

abortion, and more likely to rely on financial assistance to pay for the procedure.23 These empirical 

findings confirm what I see in my practice every day: that women who are most likely to be delayed 

in abortion until after 15 weeks LMP are those already facing the challenges of poverty or near-

poverty, food insecurity, and economic instability. 

40. Patients experiencing IPV are often delayed in seeking abortions.24 It is common 

for women experiencing IPV to seek abortions.25 This is due to a number of factors, including that 

abusers frequently sabotage a partner's ability to use contraception, leading to more unintended 

pregnancies; that pregnancy is often a time of escalating violence; and that a person experiencing 

IPV may not wish to be further tethered to an abusive partner or to bring a(nother) child into an 

abusive household. 26

41. People experiencing IPV routinely have to hide their pregnancies and/or abortion 

decisions from their abusers. A signature characteristic of many abusive relationships is for the 

abuser to exert control over every aspect of their partner's life, including their movement and 

finances, and to systematically alienate their partner from other friends and family members so 

23 See, e.g., Vinita Goyal et al., Factors Associated With Abortion at 12 or More Weeks 
Gestation After Implementation of a Restrictive Texas Law, 102 Contraception 314, 315-16 
(2020); Rachel K. Jones & Jenna Jerman, Characteristics and Circumstances of U.S. Women Who 
Obtain Very Early and Second-Trimester Abortions, PLoS ONE, at 5-11 (2017); Jessica W. Kiley 
et al., Delays in Request for Pregnancy Termination: Comparison of Patients in the First and 
Second Trimesters, 81 Contraception 446, 448-49 & tbls. 1 & 2 (2010). 

24 Rachel Jones & Lawrence B. Finer, Who Has Second-Trimester Abortions in the United 
States?, 85 Contraception 544, 547 (2012); Diana Greene Foster & Katrina Kimport, Who Seeks 
Abortions at or After 20 Weeks, 45 Perspectives on Sexual & Reprod. Health 210, 215-16 (2013); 
see also Megan Hall et al., Associations Between Intimate Partner Violence and Termination of 
Pregnancy: A Systematic Review and Meta-Analysis, 11 PLoS Med 1, 10 & tbl. 4, 11. 

25 Hall, supra note 24, at 5 tbl. 3, 6, 7 tbl. 4; Am. College of Obstetricians & Gynecologists, 
Committee Op. No. 554: Reproductive & Sexual Coercion, at 2 (2013, reaff'd 2019). 

26 Hall, supra note 24, at 8 tbl. 4, 15-16; Roberts, supra note 20, at 1. 
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that they are entirely dependent on the abuser. Having to navigate the costs and arrangements of 

traveling to a health center (and do this twice because of the mandatory-delay law) is all the more 

complex for people experiencing IPV, and typically requires significant planning that can 

substantially delay care, if they can get to the clinic at all. 

42. The combined effect of these factors can significantly delay abortion access, 

causing patients who would otherwise obtain abortions prior to 15 weeks LMP to be unable to do 

SO. 

43. In addition, some patients seek abortions at or after 15 weeks LMP because of 

underlying health conditions exacerbated by the pregnancy. Pregnancy is a stress test for human 

physiology, impacting multiple organ systems. For instance, there is a 30-50% increase in blood 

volume during pregnancy, which can strain the heart and cardiovascular system and kidneys. And 

the hormones produced during pregnancy make a woman more insulin resistant, making it more 

difficult to maintain blood glucose levels at a stable level. Patients with autoimmune disorders 

such as lupus can experience exacerbation of their disease, as manifested by worsening 

hypertension and kidney disease. Patients with preexisting decreased cardiac function can rapidly 

decompensate and lose additional heart function. Pregnancy can also exacerbate mental health 

conditions. For instance, women with pre-existing mood disorders, like depression or anxiety, may 

experience a worsening of symptoms during pregnancy. 

44. In other cases, a patient may start a pregnancy healthy with no preexisting medical 

conditions and develop complications directly because of the pregnancy. Pregnancy can affect a 

patient's health in a short period of time; for example, a patient with no prior high blood pressure 

can develop such high blood pressure over the course of an evening that ending the pregnancy, 

through either delivery or an abortion depending on the gestational age, is the medical standard of 
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care. Similarly, a patient can have sudden onset vaginal bleeding, or develop a severe infection 

after breaking the bag of water even in the previable period; these conditions require prompt 

hospitalization, multiple interventions, and depending on the severity of bleeding, pregnancy 

termination. In the latter example of an infection after ruptured membranes or breaking the bag of 

water, emptying the uterus whether by delivery or pregnancy termination is necessary to maintain 

the patient's health; if left untreated a uterine infection will lead to maternal death. I have provided 

abortions to patients in all these above circumstances. 

45. Notably, these risks disproportionately impact people with low incomes and people 

of color, who experience more comorbidities such as obesity, hypertension, and diabetes. 

Centuries of systemic racism and inequality have contributed to barriers to quality education, 

opportunities for economic advancement, and access to quality health care, and have created a 

legacy of distrust of the healthcare system that can deter Black people from seeking preventive 

health services or prompt treatment, further compounding medical comorbidities frequently 

associated with poverty.27 Patients who seek abortions later in pregnancy are more likely to have 

less education, report multiple disruptive life events, and be Black.28 I have personally observed 

this as a physician who cares for patients seeking abortions; the scientific literature supports these 

observations.29

46. Many patients who have planned and celebrated their pregnancy with the intention 

of welcoming a child into their family may learn as the pregnancy progresses of a serious fetal 

condition, which can be genetic or structural (such as complex brain or heart defects). Definitive 

27 See, e.g., Keith Churchwell et al., Call to Action: Structural Racism as a Fundamental 
Driver of Health Disparities: A Presidential Advisory from the American Heart Association, 142 
Circulation e454, e455, e461 (2020). 

28 Rachel Jones & Lawrence B. Finer, Who Has Second-Trimester Abortions in the United 
States?, 85 Contraception 544, 546-47 (2012). 

29 See id. 
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diagnosis of genetic fetal conditions requires amniocentesis, which can only be performed at 15 

weeks LMP or beyond, or chorionic villi sampling ("CVS"), which can be performed between 10 

and 13 weeks; however, many patients in rural or resource-limited areas do not have access to a 

subspecialist to provide CVS. For some genetic conditions, it can take several weeks for the results 

of either an amniocentesis or CVS to return, further delaying the patient's decision-making 

regarding these fetal conditions. Structural fetal conditions may not be visible on ultrasound until 

between 18 and 22 weeks or even later in pregnancy. 

47. Florida's reporting indicates that in 2021, at least 757 Florida abortions took place 

because of a serious fetal anomaly and that 484 of those took place in the second trimester.3°

However, Florida's state-required, web-based abortion reporting system, which records patients' 

reasons for termination, has limitations, as it allows for the selection of only one reason for having 

an abortion. Patients frequently have multiple reasons for seeking an abortion, and their own health 

or a fetal condition may be only one of many considerations. Thus, I believe the reported numbers 

are likely a substantial under-representation of the instances in which these factors drive or help 

drive a patient's decision to have an abortion. 

48. Patients faced with a diagnosis of a fetal condition also need time to make the right 

decisions for themselves and their families, based on information from their prenatal care providers 

and from multiple sources with knowledge about the fetal anomaly at issue, discussion with family 

and other support systems, and consultation with clergy, social workers, or other resources. As a 

maternal-fetal medicine specialist I have treated many patients in this situation, and I know that 

their decision-making is often an in-depth and agonizing process. 

3° Florida 2021 ITOP Report, supra note 4. 
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HB 5's Effects 

49. If HB 5 is allowed to take effect, I understand that providers across Florida will be 

forced to stop providing nearly all pre-viability abortions to patients from 15 weeks LMP. I will 

personally stop providing this care, as will other physicians at PPSENFL. When patients with 

pregnancies past 15 weeks LMP seek our services, we will be forced to provide abortions only if 

we can determine that one of the narrow legal exceptions to the 15-week ban applies. 

50. If HB 5 is allowed to take effect, Floridians will lose the freedom to make a 

fundamental and personal decision and will experience significant and irreparable medical, 

emotional, and other harms. Women and girls will be directly affected, and their families and loved 

ones secondarily so. 

51. Some patients will be prevented from obtaining an abortion despite having made 

the deeply personal decision that they do not want to continue their pregnancy. This will cause 

great harm to their physical, mental, and emotional health. People forced to carry a pregnancy to 

term against their will are more likely than those who obtain abortions to experience long-term 

economic insecurity and hardship,31 and to experience intimate partner violence from partners 

involved in their pregnancies.32 And pregnancy-related mortality rates are more than double those 

associated with having an abortion after 15 weeks LMP. 

52. Others who can afford to do so will attempt to travel out of state to obtain an 

abortion. I understand that the nearest health centers to Florida that provide generally-available 

abortion care after 15 weeks LMP are in Huntsville, Alabama; Augusta, Georgia; New Orleans, 

31 Diana Greene Foster et al., Socioeconomic Outcomes of Women Who Receive and Women 
Who Are Denied Wanted Abortions in the United States, 108 AJPH Research 407, 409-12 (2018). 

32 Roberts, supra note 20, at 5. 
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Louisiana; and Jackson, Mississippi, all of which are hundreds of miles or more from some parts 

of Florida." 

53. Even if patients are otherwise able to travel to these health centers—which is 

doubtful-I understand that each of these states has a pending law that, if the United States 

Supreme Court overturns Roe v. Wade, would prohibit abortions starting far earlier than 15 weeks 

LMP. Floridians seeking abortions will therefore be forced to attempt to travel even further, for 

example to Chapel Hill, North Carolina, which according to Google Maps is more than 825 miles/a 

12-hour drive, each way, from Miami, and only slightly closer to Boca Raton) or Fairview Heights, 

Illinois (more than 1,200 miles/a 17-hour drive, each way, from Miami, and nearly 780 miles/over 

a 12-hour drive, each way, from Tallahassee) if they are able to do so. See, e.g., Power to Decide, 

Find a Verified Abortion Provider, https://www.abortionfinder.org/ (last accessed May 23, 2022). 

54. Other patients will attempt to end their pregnancies outside the medical system and 

without medical supervision. 

55. HB 5's harms will be especially grave for patients whose health is threatened by 

their ongoing pregnancy. In many cases, even patients with significant pregnancy-related health 

issues may not satisfy the Act's exception to prevent a "serious risk of substantial and irreversible 

physical impairment of a major bodily function . . . other than a psychological condition." HB 5, 

§ 4 (to be codified at § 390.0111(1), Fla. Stat.). Many disease processes present as a spectrum, and 

33 According to Google Maps, Augusta, Georgia is a 250-mile/4-hour drive, each way, from 
Jacksonville, Florida, and slightly further from Tallahassee; it is also a 500-mile/8-hour drive, each 
way, from Sarasota; a 550-mile/8.5-hour drive, each way, from Boca Raton; a 570-mile/9-hour 
drive from Fort Myers; and a 600-mile/9.5-hour drive, each way, from Miami; and as the next-
closest options, New Orleans, Louisiana, is nearly a 390-mile/5.5-hour drive, each way, from 
Tallahassee, and nearly an 780-mile/11.5-hour drive, each way, from Fort Myers, and Huntsville, 
Alabama, is nearly a 690-mile/10.5-hour drive, each way, from Sarasota. See, e.g., Power to 
Decide, Find a Verified Abortion Provider, https://www.abortionfinder.org/. 
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it is antithetical to quality patient care for a physician to delay intervention until it is clear the 

patient is at serious risk of substantial and permanent harm or death. 

56. As an example, some patients experience chronic bleeding throughout their 

pregnancies that can escalate at any point, requiring active intervention and treatment. For patients 

who do not respond to initial treatments, it is the standard of care, depending on the gestational 

age, to perform an abortion to protect the patient's life and health. In the course of my career I 

have provided abortions to patients in this situation numerous times. Like many maternal health 

issues, bleeding can progress in unpredictable ways; having to assess at what stage a deteriorating 

patient's condition qualifies for the life or health exception—at risk of a prosecutor or jury 

disagreeing with that assessment—places physicians in an impossible situation. 

57. A large part of a maternal-fetal medicine specialist's role is providing counseling 

and information to guide patients and referring providers through complex decisions. The Act 

would prevent doctors from exercising their best medical judgment to care for patients, which 

damages both the doctor-patient relationship and physicians' ability to fulfill our ethical 

obligations and professional mission. And it robs patients of their autonomy to make informed 

decisions about how much risk to their own health to accept in the context of a pregnancy. Clinical 

situations are complex and unpredictable, and making physicians afraid to provide timely medical 

treatment out of fear of prosecution will compromise patients' lives. 

58. Patients whose health issues manifest or worsen near the time of the 15-week 

gestational age cutoff will be under enormous pressure to decide quickly whether to have an 

abortion, in some cases preventing them from obtaining further medical consultation or 

interventions to see if their condition can be managed safely to allow them to continue their 

pregnancy. 
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59. HB 5 will also impose grave harms on patients who receive diagnoses of a fetal 

condition after or close to 15 weeks LMP. The law's exception to the 15-week ban applies only to 

"fatal fetal abnormalit[ies]," defined to mean "a terminal condition that, in reasonable medical 

judgment, regardless of the provision of life-saving medical treatment, is incompatible with life 

outside the womb and will result in death upon birth or imminently thereafter." HB 5, § 3 (to be 

codified at § 390.011(6), Fla. Stat.). 

60. Many fetal diagnoses that lead patients to make the devastating decision to end a 

desired pregnancy may not fit within this narrow exception. It is often difficult to predict during 

pregnancy precisely how some fetal conditions, whether structural or genetic, will manifest 

following delivery, and these manifestations are not simply either fatal or not fatal. In some 

conditions, the neonate may be able to survive for weeks or months, but only in optimal settings, 

with multiple medical and surgical interventions with highly specialized neonatal care teams that 

may or may not be available to the patient. Furthermore, many non-lethal conditions can be 

associated with life-long challenges, including difficulty breathing, speaking, or walking, and 

neurologic sequelae that can severely impact potential quality of life. 

61. When I give terrible news to patients and their families—whether it be a newly 

discovered brain defect on a 20-week ultrasound, or the results of an amniocentesis performed at 

16 weeks-I discuss the fmdings, and to the very best of my ability, how these findings alter the 

care for the remainder of the pregnancy, whether delivery will need to occur at a specialized center 

(and whether that is feasible for the patient), what the options are for treatment/interventions, and 

what the neonate's prognosis may be with those interventions. I coordinate multidisciplinary care 

with neonatology and pediatric subspecialty teams to provide patients and their families with as 

much information as possible to guide their decision-making. Every discussion aims to provide 
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families with evidence-based information, in a compassionate, shared decision-making approach 

that considers patients' and families' values, beliefs, and wishes, and respects their autonomy. 

The Act would hamstring my ability to provide this compassionate care, and deprive patients and 

their families of the privacy and ability to make the best decisions for themselves and their loved 

ones in these complex, difficult scenarios. 

62. For all of these reasons, if HB 5 is allowed to take effect, it would be devastating 

for Floridians who need abortions after 15 weeks LMP. And though pregnancy, pregnancy 

complications, and access to safe abortion care directly affects women and girls, there are long-

lasting and tangible consequences for entire families. 

63. Under penalties of perjury, I declare that I have read the foregoing document and 

that the facts stated in it are true. 

Executed on May077, 2022, inicve/A40O,1 Vijk F/ 01; 62/ CA_ _1 • 

Shelly Hsiao-Ying Tien, M.D., M.P.H. 
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22

Petitioner App. 67
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Shelly Hsiao-Ying Tien, M.D./M.P.H. 

 

 

 

 

 

 

 

Genesis Maternal-Fetal Medicine, Tucson, Arizona 

04/2022 – current, part-time physician  

 

Planned Parenthood – South, East and North Florida 

03/2021 – current, part-time physician  

 
Trust Women, Oklahoma city, Oklahoma  

02/2021 - current, contract physician 
 
Planned Parenthood – Southeast, Alabama 
12/2021 - current, contract physician  

 

NorthShore University Health System/University of Chicago 

07/2015 – 12/2020 

 

Fellowship, Maternal-Fetal Medicine  

University of Minnesota, Minneapolis 

07/2012 – 06/2015 

 

Residency, Obstetrics and Gynecology 

Advocate Illinois Masonic Medical Center, Chicago, Illinois 

07/2008 – 06/2012 

 

Medical Education 

Tufts University School of Medicine, Boston, Massachusetts  

08/2003 - 05/2008   

M.D./M.P.H. 

 

Education 

Undergraduate - University of Illinois, Champaign/Urbana 

Biology 

08/1999 - 06/2003   

B.S. 

 

Board certification 

Maternal-Fetal Medicine 2018 

Obstetrics and Gynecology 2013 
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Memberships 

Society for Maternal-Fetal Medicine 

2012 – current 

American College of Obstetricians and Gynecologists 

2008 – current 

 

 

 

Committees 

 

Northshore University Health System Obstetric Practice Committee - Chair, 2016 – 2020 

• Educational committee that creates physician guidelines and nursing protocols for 

obstetric care for Evanston and Highland Park hospitals. 

 

Northshore University Health System Epic Physician builder, 2018 – 2020 

• Developed and implemented obstetric clinical workflows for our Epic electronic medical 

record system. 

 

Illinois Perinatal Quality Collaborative (ILPQC) - Clinical lead for the Immediate 

Postpartum Long Acting Reversible Contraception initiative, 2018 – 2020 

• Implementation of immediate postpartum LARCs for patients at Evanston and Highland 

Park hospitals.  

• Provision of educational support for other birthing hospitals in the state.   

 

Maternal-Fetal Medicine Clinical Competency Committee, 2018 - 2020 

• Biannual meeting and evaluation of educational progress for maternal-fetal medicine 

fellows. 

 

 

 

Volunteer Experience 

 

Medical Students for Choice (MSFC), Massachusetts, 09/2003-04/2008 

Student coordinator 

• Facilitated multiple lectures and workshops on reproductive education and contraception. 

• Organized the 2005 regional student conference for MSFC. 

 

Cross Cultural Solutions, Ghana, 06/2003-07/2003 

Medical Volunteer 

• Volunteered through the organization Cross Cultural Solutions. 

• Provided immunizations to children, assisted in the local health center pharmacy, and 

taught women's health education in the maternity ward. 

  

Provena Mental Health, Illinois, 04/2001-05/2002 

Suicide Hotline Volunteer 

• Volunteer counselor on the suicide hotline. 
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• Provided mental health interventions to clients in crisis, and general health resources and 

information for family members and support persons. 

  

Rape Crisis Services, Illinois, 05/2000-05/2003 

Medical Advocate and Hotline Volunteer 

• Hotline volunteer providing counseling, support and resources to survivors of sexual 

violence.  

• Medical advocate for patients – provided education and support during the emergency 

room visits for patients who presented after an assault. 

 

 

 

Publications 

 

Tien SH, Crabtree JN, Gray HL, Peterson EJ. Immunologic response to vaccine challenge in 

pregnant PTPN22 R620W carriers and non-carriers. PLoS One. 2017 Jul 19;12(7):e0181338. 

 

Tien S and Yamamura Y. Cervical ectopic pregnancy: persistence despite a serologically 

negative ß-hCG. J Reprod Med 2015;60(5-6):257-60. 

 

Tien S, Villines D, Parilla B. Gestational Weight Gain in Obese Patients and Adverse Pregnancy 

Events.  Health 2014;6:1420-1428. 

 

Grimes K, Schulz M, Cohen S, Mullin B, Lehar S, Tien S. Pursuing Cost-Effectiveness in 

Mental Health Service Delivery for Youth with Complex Needs. J Ment Health Policy Econ 

2011;14:73-86.  

  

 

Publications, non-peer reviewed 

 

Rugino A, Tien SH. Strip of the Month: Complete Heart Block Masquerading as a Reactive 

Nonstress Test. NeoReviews November 2018, Volume 19/Issue 11. 

 

Rodriguez-Kovacs J, Tien SH, Plunkett BA. Selective Serotonin Reuptake Inhibitor Use in 

Pregnancy: Repercussions on the Oblivious Passenger. NeoReviews March 2018, Volume 

19/Issue 3. 

 

Cockrum RH, Tien SH. Strip of the Month: August 2016. NeoReviews August 2016, Volume 

17/Issue 8. 

 

Schneider P, Tien SH. Strip of the Month: February 2016. NeoReviews February 2016, Volume 

17/Issue 2. 
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Presentations 

 

Tien S, Crabtree J, Gray H, Peterson E. (2015, February). “Immunologic response to vaccine 

challenge in PTPN22 gene variants in pregnancy.” Poster presentation at: the Society for 

Maternal-Fetal Medicine, San Diego, CA. 

 

Tien S, Aguilera M. (2014, October). “Monochorionic Monoamniotic Twin Gestation: A review 

of antenatal management at three tertiary care centers.” Poster presentation at: Central 

Association of Obstetricians and Gynecologists, Albuquerque, NM. 

 

Tien S, Gray H, Jacobs K, Giacobbe L, Wagner W, Aguilera M. (2013, October). “A review of 

ten years’ experience with placenta accreta at a single tertiary care center.” Poster presentation 

at: Central Association of Obstetricians and Gynecologists, Napa Valley, CA. 

 

Tien S, Gray H, Jacobs K, Giacobbe L, Swartout J, Aguilera M. (2013, October). “Spinal 

anesthesia converted to general anesthesia for cesarean hysterectomy is associated with 

improved neonatal Apgar scores versus general anesthesia alone.” Poster presentation at: Central 

Association of Obstetricians and Gynecologists, Napa Valley, CA. 

 

Tien S, Casserly K, Rauk P. (2013, April). “A right atrial thrombus in the setting of puerperal 

coagulopathy.” Poster presentation at: Society for Obstetric Anesthesia and Perinatology, San 

Juan, Puerto Rico. 

 

Tien S, Gray H, Jacobs K, Giacobbe L, Swartout J, Aguilera M. (2013, April). “Maternal obesity 

associated with clinically increased blood loss and postoperative hospital stay in patients 

undergoing peripartum hysterectomy.” Poster presentation at: Society for Obstetric Anesthesia 

and Perinatology, San Juan, Puerto Rico. 

 

Tien S, August C, Fernandez C, Dini M. (2012, October). “Metastatic colon cancer presenting as 

an adnexal mass.” Poster presentation at: the Advocate Research Forum, Advocate Illinois 

Masonic Medical Center, Chicago, IL. 

 

Tien S, Villines D, Parilla B. (2012, October). “Gestational Weight Gain in Obese Patients and 

Adverse Pregnancy Events.” Oral presentation at: Central Association of Obstetricians and 

Gynecologists, Chicago, IL. 

 

Tien S, Popper F. (2009, October). “A Retrospective Review of Misoprostol Efficacy for the 

Treatment of Early Pregnancy Failure.” Poster presentation at: Central Association of 

Obstetricians and Gynecologists, Maui, HI. 

 

Grimes K, Mullin B, Lehar S, Schulz M, Creeden M, Tien S. (2008, February). “Strength in 

Numbers: Using Concurrent Measurement to Guide Quality.” Poster presentation at: Research 

and Training Center for Children's Mental Health, Tampa, FL. 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 

IN AND FOR LEON COUNTY, FLORIDA 

  

  

PLANNED PARENTHOOD OF 
SOUTHWEST AND CENTRAL FLORIDA, on 

behalf of itself, its staff, and its patients, et al., 

Plaintiffs, 

v.  

STATE OF FLORIDA, et al.,  

Defendants. 

 

Case No. __________ 

 

 

 

Declaration of Stephanie Fraim 

 

I, Stephanie Fraim, am over 18 years of age, am competent, and make this declaration 

based on my personal knowledge, unless otherwise noted.   

1. I am President and CEO of Planned Parenthood of Southwest and Central Florida 

(“PPSWCF”). I have been the President and CEO of PPSWCF since February 2018. Prior to 

accepting this position, I served in the Planned Parenthood network for 14 years as the Vice 

President of External Affairs at Planned Parenthood of Orange and San Bernardino Counties, as 

the CEO of Planned Parenthood of Greater Ohio, and as the Senior Vice President of Brand and 

Marketing at Planned Parenthood Federation of America in Washington, D.C.   

2. As President and CEO of PPSWCF, I have knowledge of the management, 

operations, and finances of PPSWCF, including the services we provide and the communities we 

serve. The facts contained in this declaration are based on my experience, my knowledge of 

PPSWCF’s business records, information obtained in the course of my duties at PPSWCF, and 
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personal knowledge I have acquired through my service at PPSWCF. If called and sworn as a 

witness, I could and would testify competently thereto. 

3. I submit this declaration in support of Plaintiff’s Motion for Emergency Temporary

Injunction and/or Temporary Injunction to prevent enforcement of Section 4 of 2022 House Bill 5 

(“HB 5” or “the Act”), which would ban abortions in Florida after 15 weeks of pregnancy as 

measured from the first day of the patient’s last menstrual period (“LMP”), with extremely limited 

exceptions if the abortion is necessary to save the patient’s life, avert a serious risk of substantial 

and irreversible physical impairment to the patient, or address a fatal fetal abnormality, as defined 

by statute. Violation of HB 5 could result in criminal penalties, as well as disciplinary sanctions 

and adverse licensing actions. If HB 5 is allowed to take effect, PPSWCF would be forced to stop 

providing abortions after 15 weeks LMP except those that fall within the Act’s narrow exceptions, 

even where, in our providers’ medical judgment, denying such essential medical care will harm 

our patients or is inconsistent with our ethical and professional obligations to them. This would 

cause irreparable harm to our patients past 15 weeks LMP for whom we would not be able to 

provide abortion care, as well as our physicians and staff, for whom this would be devastating. 

Abortion Services at PPSWCF 

4. PPSWCF is a not-for-profit corporation organized under the laws of Florida.

PPSWCF operates ten health centers across Southwest and Central Florida, providing services 

including but not limited to contraception and contraceptive counseling, well-person exams, 

screening for breast cancer, screening and treatment for cervical cancer, vasectomies, STI testing 

and treatment, reproductive health education, miscarriage management, and abortions, among 

other services. PPSWCF brings this suit on behalf of itself, its patients, and its staff. PPSWCF and 

its predecessors have provided care in Florida for over five decades.    
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5. PSWCF provides abortions past 15 weeks at its health centers in Orlando, Tampa,

Fort Myers, and Sarasota. For decades, it has been the mission of PPSWCF and its predecessors 

to provide affordable access to high-quality reproductive and sexual health care and accurate health 

information through patient care, education, and advocacy. In 2021, PPSWCF provided abortions 

to 11,850 patients, including 494 abortions after 15 weeks LMP. 

6. Patients seek abortions for a variety of reasons, as determined by their personal life

circumstances. Some patients seek abortions because they have health problems caused or 

worsened by the pregnancy, or (as with some cancer diagnoses) that cannot be adequately treated 

during a pregnancy. For example, a recent PPSWCF patient had a serious heart condition, had 

undergone open heart surgery and, after surgery, had been counseled by her cardiologist that she 

would put her health at risk if she were to carry a pregnancy to term. She subsequently became 

pregnant and because her heart condition created serious risks to her health, she chose to terminate 

the pregnancy. 

7. Others seek abortions after a diagnosis of a fetal anomaly. These decisions are

deeply personal and complex, and sometimes are driven by the patient’s conclusion that she and 

her family do not have the financial, medical, or emotional resources to care for a child with special 

needs, or to do so while also caring for the children she has already. 

8. Some patients know it is not the right time in their lives to have a child or to add to

their family, including because they do not have the economic resources or support from a partner 

or from family members. Many of our patients seeking an abortion have children already. They 

know exactly what is required to parent a child, and often they are already struggling to meet the 

needs of their existing family. Some patients are trying to pursue further education or job 

opportunities. Others do not want to become parents. 
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9. In my experience, once a patient has decided to have an abortion, they generally try

to have it as early in pregnancy as they are able.   

10. Nevertheless, for a range of deeply personal reasons many patients have abortions

after 15 weeks LMP and need access to that care. 

11. In some cases, our patients do not realize they are pregnant for weeks or longer,

and sometimes not until after they are already past 15 weeks LMP. This is especially true for 

patients with irregular menstrual cycles, patients who are using hormonal birth control (such as 

the birth control pill), or patients who have bleeding in early pregnancy that can resemble a period. 

12. Once a patient realizes she is likely pregnant, it also takes time to confirm the

pregnancy and gestational age, consider her options and decide that she wants to end the 

pregnancy, contact a provider, schedule an appointment, and raise the funds necessary for the 

procedure. 

13. In some cases, our patients have been raped and seek care after 15 weeks LMP for

reasons relating to the trauma of the rape. 

14. Many patients who seek abortions after 15 weeks LMP do so because of the myriad

barriers to accessing care, including the difficulty raising the funds for the procedure and for related 

expenses such as transportation and child care. Many have difficulty arranging time off from work, 

or making arrangements to cover their basic expenses as a result of lost income from missing work 

for the abortion appointments. Many of our patients work jobs with inflexible schedules and 

requesting time off work with short notice (and especially without sharing the reason) can 

jeopardize their jobs. 

15. These challenges are further exacerbated by Florida’s “two-trip” law, which

recently went into effect. This law requires patients to come to a health center for a medically 
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unnecessary in-person visit at least 24 hours before their abortion to receive state-mandated 

disclosures. In practice, this translates to far more than 24 hours of delay, as patients often are not 

able to arrange to miss work or child care, plus arrange transportation (such as borrowing a car) 

twice in close succession. This is especially true for patients who are trying to keep their pregnancy 

or abortion decision confidential. 

16. Other patients initially intend to carry their pregnancy to term but make a different

decision because of a dramatic change in life circumstance such as losing a job, ending a 

relationship, becoming ill, or having a family member become ill.  

17. For example, during the early months of the pandemic, PPSWCF saw a patient who

had planned to carry her pregnancy to term, but because of the pandemic she unexpectedly lost her 

job and no longer had the resources to support a child. Because of this change in circumstances, 

this patient came to PPSWCF for an abortion. 

18. For those patients seeking an abortion because of a health condition that developed

or worsened during pregnancy, that change often does not happen until later than 15 weeks LMP. 

Similarly, patients seeking an abortion because of a serious fetal anomaly do so after testing and 

diagnosis that often occur after 15 weeks LMP; such anomalies often cannot be identified before 

15 weeks LMP. PPSWCF has provided abortions after 15 weeks LMP to patients in each of these 

circumstances. 

Effect of the Act 

19. If the Act takes effect, PPSWCF and our providers will be forced to stop providing

abortions after 15 weeks LMP, except in circumstances where we are confident that one of the 

Act’s very limited exceptions applies. This means that if the Act takes effect, we will be forced to 
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turn away patients in desperate need of abortions after 15 weeks LMP, even when doing so is 

contrary to our physicians’ medical judgment as well as to the patient’s own decision-making. 

20. Not being able to provide abortions after 15 weeks LMP, except in narrow 

circumstances, will have devastating effects on our patients, many of whom will be left with few 

or no options.   

21. Some may attempt to obtain care in another state in which abortions after 15 weeks 

LMP remain available. But as set forth above many of our patients already struggle with the 

financial and logistical burdens of missing work or finding child care and transportation to come 

to our health centers in Florida. Traveling out of state will impose further burdens that will lead 

some patients to further delay their care. Others will have to make difficult financial decisions like 

whether to pay for basic needs such as rent and food or instead to pay for travel, time away from 

work, or child care responsibilities in order to obtain an abortion. For many of our patients it simply 

will not be possible to travel out of state to obtain an abortion. 

22. This would be true even in typical times, but we are not in typical times. The United 

States Supreme Court is expected to decide in the next month whether the United States 

Constitution prohibits states from banning abortion prior to viability in the context of a Mississippi 

abortion ban. Already, the states surrounding Florida all have abortion bans earlier than 15 weeks 

LMP poised to go into effect if the Supreme Court’s ruling permits them to do so. In that scenario, 

Florida patients seeking abortions will be forced to travel even further, for example to Fairview 

Heights, Illinois (which according to Google Maps is more than 1100 miles/a 16-hour drive, each 

way, from Fort Meyers, Florida, and only slightly closer to Orlando, Sarasota, or Tampa) or to 

Chapel Hill, North Carolina (775 miles/a 12-hour drive, each way, from Fort Meyers, and only 
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slightly closer to Orlando, Sarasota, or Tampa). The cost of gas alone to travel to even the nearest 

abortion provider will be too great a burden for some patients to bear.   

23. Those who are not able to travel hundreds of miles or more for an abortion or are 

not able to obtain an appointment at a location they can get to, will be compelled to carry 

pregnancies to term against their wishes or seek ways to end their pregnancies without medical 

supervision, despite that the options for doing so are limited after 15 weeks LMP and in some 

cases may be unsafe. 

24. For these reasons, the effect the Act will have on the emotional, physical, and 

financial wellbeing of Floridians and their families is devastating to their mental, emotional, and 

physical health and undermines their independence to make their own decisions. 

25. Under penalties of perjury, I declare that I have read the foregoing document and 

that the facts stated in it are true.

Executed on _________, 2022, in _________________. Executed on _________, 2022, in _________________. Executed on _________, 2022, in _________________. 

_______________________________ 

tephanie Fraim

May 27 Sarasota, FL 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT   

IN AND FOR LEON COUNTY, FLORIDA  

  
 

PLANNED PARENTHOOD OF SOUTHWEST 

AND CENTRAL FLORIDA, on behalf of itself, 

its staff, and its patients, et al., 

Plaintiffs, 

v.  

STATE OF FLORIDA, et al.,  

Defendants. 

 

 

Case No. __________ 

 

 

DECLARATION OF KELLY FLYNN IN SUPPORT OF PLAINTIFFS’ MOTION FOR 

AN EMERGENCY TEMPORARY INJUNCTION AND/OR TEMPORARY 

INJUNCTION 

 

I, Kelly Flynn, am over 18 years of age, am competent, and make this declaration based on my 

own personal knowledge, unless otherwise noted:  

1. I have been working in the field of abortion care for over 20 years, and since 2002 

have been the President and CEO of A Woman’s Choice of Jacksonville (“AWC”).  As President 

and CEO, I am responsible for the overall management of AWC and am familiar with our day-to-

day operations, including the services we provide and the communities we serve.  My 

responsibilities include overseeing the clinic’s business affairs and finances, regulatory 

compliance, security measures, patient care, and personnel matters. 

2. I submit this declaration in support of Plaintiffs’ Motion for an Emergency 

Temporary Injunction and/or a Temporary Injunction to block enforcement of Florida House Bill 

5 (“HB 5” or the “15-week Ban”).  I understand that HB 5 prohibits abortions in Florida after 15 

weeks of pregnancy, with extremely limited exceptions.  I understand that violations of the 15-

week Ban can result in criminal penalties, disciplinary sanctions, and adverse licensing actions.  
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3. During the 2022 legislative session I testified against HB 5 because I know that it 

will have a devastating impact in our community, especially for young people who seek abortion 

care, and for the majority of our patients who are struggling financially. 

4. The facts I state here are based on my experience, my review of AWC’s business 

records, information obtained in the course of my duties at AWC including my extensive and close 

interaction with and supervision of AWC’s clinicians and staff members, and other information 

and personal knowledge that I have acquired through my time at AWC.  If called and sworn as a 

witness, I could and would testify competently thereto.  

AWC’s Provision of Abortion Care 

5. AWC is a woman-owned and operated corporation organized under the laws of 

Florida.  We provide safe, legal and effective reproductive healthcare, including pregnancy and 

STI testing, pregnancy decision counseling, abortion care, community referrals, adoption services, 

contraception and contraception counseling, pap smears, and miscarriage management.  AWC 

provides medication abortion up to 11 weeks of pregnancy as measured from the first day of a 

pregnant patient’s last menstrual period (“LMP”) and procedural/in-office abortion care up to 20 

weeks and 4 days LMP. 

6. The majority of our patients come from within a 150 to 200-mile radius of AWC.  

However, over the past several months, we have seen an influx of patients from neighboring states 

who are seeking abortion because of difficulties accessing care in their own communities, 

including from as far away as Texas and Missouri.  AWC’s patients come from all walks of life, 

with varied racial, ethnic, and religious backgrounds; our patients seek abortion care for varied 

medical, familial, financial, and personal reasons.  Most of our patients are already parents, and a 
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significant portion are poor or low-income and need financial assistance to receive the abortion 

care they desire.   

7. While patients who have made the decision to end a pregnancy generally seek to 

do so as soon as they are able, there are many reasons why a patient may need abortion care after 

15 weeks.  Some of our patients do not have regular menstrual cycles, which can make it difficult 

to detect that they are pregnant unless they are suffering from other symptoms or they are far 

enough along to notice other physical changes.  For these patients, having an irregular menstrual 

cycle can lead to significant delays in accessing abortion care.   

8. In addition, many AWC patients are already struggling financially, making it 

difficult to gather the necessary funds for the procedure.  Saving up to pay for the abortion and 

related costs can take weeks or longer, which then creates a devastating cycle—as a patient’s 

pregnancy advances, the price of the procedure increases, which means that a patient must then 

come up with additional funding to pay for her care.  This potential for delay is magnified by the 

many logistical hurdles that our patients face in seeking abortion care, including making 

arrangements for transportation, child care, and time off from school or work.  When any one of 

these arrangements falls through, it can create a domino effect that makes it even more difficult to 

once again manage all of the logistics of receiving an abortion, and our patients must make those 

logistical and financial arrangements on at least two separate occasions due to Florida’s law that 

imposes a mandatory delay and requires at least two in-person trips before an abortion procedure 

can be performed.  And our patients often do not have the support of family, friends or co-workers 

to help them navigate these logistical and financial obstacles.   

9. AWC also sees patients who are coping with domestic violence, and it is an 

additional struggle for those patients to make all of the necessary arrangements while keeping their 

Petitioner App. 84



4 

abortion decision confidential.  Young people also face barriers in seeking abortion care early in 

pregnancy, because Florida law requires them to either obtain parental consent or to go to court 

and obtain a judicial bypass, which can take up to a week or even longer.  AWC also provides 

abortion care to patients who have received a diagnosis of a fetal condition or anomaly, many of 

which are not detected until later in pregnancy.  Finally, Florida’s mandatory delay law and two-

trip requirement imposes additional hardship on all patients, particularly those who seek abortion 

under these challenging circumstances, because it doubles the amount of work or school they must 

miss, doubles the burden of arranging childcare, doubles the risk of an abusive partner finding out 

their plans, and doubles the number of times they must endure the protestors who gather daily 

outside AWC and harass our patients and staff. 

10. Abortions at AWC beyond 15 weeks LMP are performed as a two-day outpatient 

procedure.  On the day before their scheduled procedure, the clinician inserts seaweed sticks called 

laminaria, which allows for slow and gentle dilation of the cervix overnight.  The patient then 

returns to the clinic the following day to have their scheduled abortion.  The abortion procedure 

itself requires no incision or general anesthesia; the physician uses a combination of gentle suction 

and instruments to evacuate the contents of the uterus.   Typically, an abortion after 15 weeks lasts 

approximately 10 to 15 minutes, and we offer our patients mild or moderate sedation for pain 

management. 

11. On average, AWC provides between 2,000 and 2,500 abortions per year, and 

roughly 10% of our patients are beyond 15 weeks LMP.  However, since the start of 2022, there 

has been a large uptick in the number of patients seeking care in the second trimester, and 

approximately 23% of AWC’s patients in the first quarter of this year were more than 15 weeks 

LMP.   
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Harms Caused by the 15-Week Ban 

12. I established AWC as a refuge and a haven for patients seeking safe and legal 

abortion care, free from stigma or judgment, because I know that people will always need abortion 

care—yesterday, today, and tomorrow.  Abortions allow people to make fundamental decisions 

about their health, their lives, and their future.  But the 15-week Ban goes against the core 

principles on which AWC was founded, by forcing us to deny patients the care that they need and 

deserve. 

13. The consequences will be dire for all patients who need abortions after 15 weeks, 

including the many patients who lack the means to pay for the procedure earlier in pregnancy, who 

seek an abortion to protect their health and well-being, or who have received a diagnosis of a fetal 

condition and wish to end the pregnancy but do not meet HB 5’s narrow exception for fatal fetal 

anomalies.   

14. We have already seen the harms that Florida’s mandatory delay law and two-trip 

requirement imposes, by creating additional barriers that delay patients in seeking abortion care as 

early as they would prefer.  By the time some of our patients are able to navigate the logistics of 

missing work/school, arranging for transportation and childcare, and securing the necessary funds, 

they have been pushed beyond 15 weeks, which means that after July 1, 2022, some of our patients 

will be barred from obtaining abortions at AWC.  While we will do everything we can to try and 

help those patients who wish to travel out-of-state to receive abortion care after 15 weeks, we know 

that traveling hundreds of miles and making all of the necessary lodging, transportation, childcare, 

and other arrangements will not be a realistic option for many.   
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15. To give one example, we recently provided care to a patient who was a single parent

and suffering from severe nausea and vomiting (known as hyperemesis gravidarum) that prevented

her from doing her job or caring for her 3 children. When she came to our clinic, she was already

14 weeks pregnant, and had no friends or family support to help her in arranging for childcare,

transportation, or funding. In addition, she was desperate to keep her job, but also needed to make

sure that her abortion decision was kept confidential from her employer. Ultimately, this patient

was able to have her abortion at 15 weeks and 6 days LMP. However, she ended up losing a

significant amount of income due to the number of required visits, and told us she does not believe

she would have been able to have the abortion if she had been forced to travel out of state.

16. Allowing this harmful 15-week Ban to take effect would be a huge step backwards

for our State. Forcing patients to travel hundreds of miles to access care, or to instead carry an

unwanted pregnancy to term against their will, is cruel and inhumane. People need access to

abortion care, including abortions later in pregnancy, and allowing politicians to take away this

option from Floridians can only lead to bad outcomes. I urge the Court to block this law and to

allow Floridians to continue to make this most intimate and personal decision for themselves, as

they have been permitted to do for decades.

17. I declare under penalty of perjury that the foregoing is true and correct.

Executed on May 27, 2022 in Jacksonville, Florida

Kbily F1 1 n
Preside1 /CEO, A oman's Choice, Jacksonville

6

Petitioner App. 87



 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT,  
IN AND FOR LEON COUNTY, FLORIDA 

 
PLANNED PARENTHOOD OF SOUTHWEST  
AND CENTRAL FLORIDA, et al.,   
 
  Plaintiffs, 
        Case No. 2022-CA-912 
v.         Judge Cooper   
              
STATE OF FLORIDA, et al., 
 
  Defendants. 
_________________________________/  
 
 

STATE DEFENDANTS’ RESPONSE TO PLAINTIFFS’  
MOTION FOR EMERGENCY TEMPORARY INJUNCTION  

House Bill 5 (HB 5) prohibits abortions after fifteen weeks1 unless certain 

exceptions are met. See § 390.0111, Fla. Stat.2 Plaintiffs, several abortion clinics and 

one abortion doctor, bring this facial challenge under the Florida Constitution and 

seek a temporary injunction preventing HB 5 from taking effect. This Court should 

not grant that “extraordinary” relief. Byrd v. Black Voters Matter Capacity Building 

Inst., No. 1D22-1470, 2022 WL 1698353, at *3 (Fla. 1st DCA May 27, 2022).  

 
1 Fifteen weeks refers to the time since the mother’s last menstrual period (LMP). See Ch. 2022-
69, Laws of Fla., http://laws.flrules.org/2022/69. Gestational age is also measured from 
fertilization, which is roughly two weeks later. All references are to LMP unless otherwise stated. 

2 The State Defendants cite specific provisions of HB 5 by citing the Florida Statutes as amended 
by HB 5. See Ch. 2022-69, Laws of Fla. 

Filing # 151791929 E-Filed 06/20/2022 11:40:35 AM
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Plaintiffs’ failure to demonstrate that HB 5 “violates the rights of all women 

in all circumstances” dooms their facial challenge. State v. Gainesville Woman Care 

(Gainesville Woman Care III), 278 So. 3d 216, 222 (Fla. 1st DCA 2019) (emphasis 

added). As they admit, “most abortions in Florida, and most abortions provided by 

Plaintiffs, occur prior to 15 weeks.” Mot. For Temp. Inj. at 5. Whether HB 5 is 

unconstitutional in a specific application where it might prohibit an abortion should 

be addressed through as applied challenges, “the basic building blocks of 

constitutional adjudication.” Gonzales v. Carhart, 550 U.S. 124, 168 (2007) 

(quotations omitted).  

Merits aside, Plaintiffs have not made the necessary showing to assert the 

privacy rights of third parties and have not demonstrated that they will suffer 

irreparable harm absent injunctive relief. At a minimum, Plaintiffs are not entitled 

to a statewide temporary injunction, but only one that “preserve[s] the relative 

position of the parties” by enjoining enforcement against the Plaintiffs “until a trial 

on the merits can be held.” Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981) 

(emphasis added), quoted in Byrd, 2022 WL 1698353, at *3. 

For these reasons, and those that follow, the motion should be denied. 

BACKGROUND 

 On March 4, 2022, the Florida Legislature enacted HB 5, and on April 15, the 

Governor signed it into law. Effective July 1, HB 5 prohibits abortions “if the 
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physician determines the gestational age of the fetus is more than 15 weeks,” subject 

to exceptions to “save the pregnant woman’s life,” to save her from a “serious risk 

of substantial and irreversible physical impairment of a major bodily function,” or 

where “the fetus has a fatal fetal abnormality.” § 390.0111(1), Fla. Stat.  

On June 2, Plaintiffs filed this suit, and served with the Complaint a Motion 

for Temporary Injunction. Plaintiffs assert only one claim—that HB 5 facially 

violates the right to privacy in article I, section 23 of the Florida Constitution. Compl. 

¶¶ 70–71.3  

The State Defendants plan to submit expert declarations in the coming days, 

to depose Plaintiffs’ witnesses, and to offer evidence at the evidentiary hearing. This 

evidence will provide further background for the Court.4 

 
3 Plaintiffs claim to bring an as applied challenge “in the alternative.” Compl. ¶ 71. But HB 5 has 
not gone into effect, much less been applied, and Plaintiffs identify no specific potential 
application of the law that they seek to enjoin. See M&H Profit, Inc. v. City of Panama City, 28 
So. 3d 71, 76 (Fla. 1st DCA 2009) (explaining that as applied challenges require that the 
“governmental action in question must have been ‘applied’” (quoting Ronald L. Weaver, 1997 
Update on the Bert Harris Private Property Protection Act, 17 Fla. Bar J. 70, 72 (Oct. 1997))); 
accord Benezet Consulting LLC v. Sec’y, Commonwealth of Pa., 26 F.4th 580, 585 (3d Cir. 2022) 
(“Unlike facial relief, as-applied relief must contest a specific application of a law.”). 

4 Plaintiffs have withdrawn the declarations of Stephanie Fraim and Kelly Flynn. The parties have 
stipulated as follows: “All Plaintiff facilities perform abortions after 15 weeks. If any Plaintiff 
facility performed such an abortion with HB 5 in effect, the facility and/or its employees would be 
subject to enforcement as provided in Florida law.” 
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LEGAL STANDARD 

“To obtain a temporary injunction, the movant must establish (1) a substantial 

likelihood of success on the merits, (2) a lack of an adequate remedy at law, (3) the 

likelihood of irreparable harm absent the entry of an injunction, and (4) that 

injunctive relief will serve the public interest.” State v. Bayfront HMA Med. Ctr., 

LLC, 236 So. 3d 466, 472 (Fla. 1st DCA 2018). “If the party seeking the temporary 

injunction fails to prove one of the requirements, the motion for injunction must 

be denied.” Id. “Prior to issuing a temporary injunction, a trial court must be certain 

that the petition or other pleadings demonstrate a prima facie, clear legal right to the 

relief requested.” See City of Jacksonville v. Naegele Outdoor Advertising Co., 634 

So. 2d 750, 753 (Fla. 1st DCA 1994) (quotations omitted), approved 659 So. 2d 

1046 (Fla. 1995). A movant that lacks standing is not entitled to a temporary 

injunction. See DeSantis v. Fla. Ed. Ass’n, 306 So. 3d 1202, 1213 (Fla. 1st DCA 

2020). 

ARGUMENT 

I. PLAINTIFFS DO NOT HAVE STANDING TO CHALLENGE HB 5.  

As a general rule, only individuals whose privacy rights are implicated by a 

law have standing to challenge it on right to privacy grounds.  See Alterra Healthcare 

Corp. v. Estate of Shelley, 827 So. 2d 936, 941 (Fla. 2002) (explaining that Florida’s 

right to privacy “is a personal one” and belongs “solely to individuals”). Here, 
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Plaintiffs are several abortion clinics and one abortion doctor, but none of them 

assert a personal right to privacy.5 Plaintiffs instead seek to vindicate the privacy 

rights of their patients. See Compl. ¶¶ 12–19.  

To overcome the general bar on third-party standing and assert the 

constitutional rights of another, a litigant must show (1) injury in fact, (2) a close 

relation to the third party, and (3) that the third party cannot protect his or her own 

interests. Alterra Healthcare, 827 So. 2d at 941. The Complaint does not even 

mention these elements, and it plainly fails to establish the first and third elements.6 

As to the first element, Plaintiffs have not established injury in fact stemming 

from HB 5. Plaintiffs point to “their patients’ needs and wishes” and the effects of 

HB 5 on people in Florida, Compl. ¶ 69, but Plaintiffs must still prove injury to 

themselves to have third-party standing to assert the rights of another. See Alterra 

Healthcare, 827 So. 2d at 941 (discussing the injury in fact element and explaining 

 
5 Plaintiff Dr. Tien asserts her own rights in addition to those of her patients. Compl. ¶ 19. But Dr. 
Tien does not allege that she is pregnant or likely to become pregnant and therefore cannot assert 
her own privacy rights. See State v. Alice P., 367 So. 2d 1045, 1052 (Fla. 1st DCA 1979). 

6 The State Defendants agree that a doctor-patient relationship is sufficiently close to satisfy the 
second element as to Plaintiffs’ patients. To the extent Plaintiffs seek to assert their employees’ 
rights, however, Compl. ¶¶ 12–19, “[an] employee/employer relationship is not the kind of special 
relationship necessary for third-party standing.” N. Fla. Reg’l Hosp. Inc. v. Douglas, 454 So. 2d 
759, 760 (Fla. 1st DCA 1984); see also Alterra Health Care Corp. v. Shelley, 779 So. 2d 635, 636 
(Fla. 1st DCA 2001), approved, 827 So. 2d 936. 
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that the “litigant” asserting a third party’s rights must have a “sufficiently concrete 

interest in the outcome of the issue in dispute”). 

Plaintiffs also point to the “penalties” associated with violation of HB 5, 

Compl. ¶ 69, but they admit that they will not face these penalties because they plan 

to “stop providing . . . abortions after 15 weeks” if HB 5 goes into effect. Id. 

Penalties that will never be applied to Plaintiffs cannot establish injury in fact. See 

San Diego Cnty. Gun Rights Comm. v. Reno, 98 F.3d 1121, 1126–27 (9th Cir. 1996) 

(finding no injury in fact where plaintiffs had “not articulated concrete plans to 

violate” the challenged law); accord Wilson v. State Bar of Ga., 132 F.3d 1422, 1428 

(11th Cir. 1998) (requiring “a credible threat of prosecution” (quotations omitted)).7 

Because the Complaint contains no other allegations of injury in fact to Plaintiffs, 

they fail to establish this element. 

As to the third element, Plaintiffs nowhere allege that their patients cannot 

“protect [their] own interests,” nor do they allege facts from which this element 

could plausibly be inferred. Kowalski v. Tesmer, 543 U.S. 125, 130 (2004); see also 

N. Fla. Reg’l Hosp. Inc. v. Douglas, 454 So. 2d 759, 761 (Fla. 1st DCA 1984) 

 
7 This does not mean that Plaintiffs must violate the law to establish injury in fact. It simply means 
that, absent an allegation that Plaintiffs will engage in prohibited behavior, they must allege that 
cessation of that behavior injures them. For example, Plaintiffs do not allege that they will earn 
less money when they stop performing abortions after 15 weeks. And Plaintiffs cannot claim that 
HB 5 “deters the exercise of [their] constitutional rights,” Steffel v. Thompson, 415 U.S. 452, 459 
(1974), because, as discussed, the implicated right does not belong to them. 
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(finding a litigant failed this element because the third party possessing the privacy 

right had an opportunity to intervene in the suit). Indeed, women in Florida routinely 

challenge abortion restrictions on their own behalf. E.g., In re T.W., 551 So. 2d 1186 

(Fla. 1989); Renee B. v. Fla. Agency for Health Care Admin., 790 So. 2d 1036 (Fla. 

2001); Burton v. State, 49 So. 3d 263, 264 (Fla. 1st DCA 2010).  

Plaintiffs possess no implicated privacy rights themselves, and they fail to 

adequately allege two of the three required elements to assert the rights of others. As 

such, they lack standing.  

II. PLAINTIFFS HAVE NOT SHOWN THAT THEY WILL SUFFER IRREPARABLE 

HARM ABSENT INJUNCTIVE RELIEF OR LACK AN ADEQUATE REMEDY AT LAW. 

Plaintiffs assert three theories of irreparable harm: (1) the “threatened or 

actual loss of constitutional rights,” Mot. For Temp. Inj. at 24; (2) discipline and 

penalties as a result of HB 5, id. at 26; and (3) “undermin[ing] of the doctor-patient 

relationship,” id. None qualifies as irreparable harm sufficient to support entry of a 

temporary injunction here, and, in any event, Plaintiffs have not presented “clearly, 

definitely and unequivocally sufficient factual allegations to support” a finding of 

irreparable harm. Naegele, 634 So. 2d at 754 (quotation omitted). Further, Plaintiffs’ 

unexplained delay in seeking injunctive relief militates against a finding of 

irreparable harm. 
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A. Plaintiffs’ third-party irreparable harm theory fails. 

As discussed, Plaintiffs’ constitutional rights are not at issue in this case, only 

their patients’ rights are. A third party’s loss of constitutional rights does not qualify 

as irreparable harm because, “to be entitled to a temporary injunction, the moving 

party must establish that it will suffer irreparable harm because there is no adequate 

remedy at law.” Curvey v. Avante Grp., LLC, 327 So. 3d 401, 403 (Fla. 5th DCA 

2021) (emphasis added); accord S. Fla. Limousines, Inc. v. Broward Cnty. Aviation 

Dep’t, 512 So. 2d 1059, 1061 (Fla. 4th DCA 1987). As a result, “injuries to third 

parties are not a basis to find irreparable harm.” Alcresta Therapeutics, Inc. v. Azar, 

318 F. Supp. 3d 321, 326 (D.D.C. 2018); accord 3299 N. Fed. Highway, Inc. v. Bd. 

of Cnty. Comm’rs of Broward Cnty., 646 So. 2d 215, 220 (Fla. 4th DCA 1994). This 

makes good sense, since the purpose of a temporary injunction is to “preserve the 

relative positions of the parties until a trial on the merits can be held.” Camenisch, 

451 U.S. at 395 (emphasis added), quoted in Byrd, 2022 WL 1698353, at *3; accord 

Church v. Biden, No. 21-2815, 2021 WL 5179215, at *17 (D.D.C. Nov. 8, 2021) 

(holding that harm to third parties “does not satisfy the irreparable harm 

requirement,” which must “be connected specifically to the parties before the 

Court.”).8  

 
8 Third-party harm is relevant to the public interest, but it does not go to irreparable harm. See 
Cardinal Health, Inc. v. Holder, 846 F. Supp. 2d 203, 213 (D.D.C. 2012). 
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In arguing otherwise, Plaintiffs appear to assume that, if they can establish 

third-party standing, they can rely on the irreparable harm of third parties. But that 

argument misunderstands the third-party standing doctrine. The doctrine allows a 

litigant to assert the rights of another. It does not allow a litigant to assert the injuries 

of another. See Alterra Healthcare, 827 So. 2d at 941 (discussing when a litigant 

may “raise[] the rights of third parties” (quotations omitted)); Eulitt ex rel. Eulitt v. 

Maine, 386 F.3d 344, 351 (1st Cir. 2004) (requiring a party asserting third-party 

standing to rely on his own injuries).  

An example illustrates this distinction. Suppose an employee is subject to a 

false arrest on the way to work, injured in the process, and forced to miss work. 

Suppose also that his employer loses business as a result. If the employer could 

satisfy third-party standing, he could assert the Fourth Amendment rights of the 

employee, which would otherwise not be his to assert. But third-party standing 

would not give him the power to sue for the employee’s bodily injuries. Any suit by 

the employer would be based on his harm—namely, the lost business.  

Put differently, third-party standing goes to “the claims or defenses a party 

may raise” on the merits. C. Bradley & E. Young, Unpacking Third-Party Standing, 

131 Yale L.J. 1, 21 (2021). In fact, a distinct theory of third-party standing exists 

where the litigant may assert the injuries of a third party. It applies, for example, to 

parents suing on behalf of their children or organizations suing on behalf of their 
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members. Id. at 6, 60. The existence of that theory, and its inapplicability here, 

further indicates that Plaintiffs cannot assert the irreparable harm of their patients. 

See Guggenheimer Health & Rehab. Ctr. v. Cary, No. 6:17-cv-79, 2018 WL 

1830736, at *4 (W.D. Va. Apr. 17, 2018) (collecting authorities holding that a 

“patient” is not a member for purposes of establishing “organizational standing”). 

Gainesville Woman Care v. State (Gainesville Woman Care II), 210 So. 3d 

1243 (Fla. 2017), does not hold otherwise. There, in a case brought by an abortion 

clinic and an abortion-advocacy organization, the Court found irreparable harm 

based on a likely violation of constitutional rights. Id. at 1263–64. The State, 

however, conceded the unavailability of an adequate remedy in that case, id. at 1263, 

and the Court did not discuss the third-party standing doctrine at all, much less its 

interaction with the irreparable harm requirement. Because the Court did not pass on 

the argument the State Defendants advance here, its decision has no bearing on it. 

See Fla. Highway Patrol v. Jackson, 288 So. 3d 1179, 1183 (Fla. 2020) (“Questions 

which merely lurk in the record, neither brought to the attention of the court nor 

ruled upon, are not to be considered as having been so decided as to constitute 

precedents.” (quoting Webster v. Fall, 266 U.S. 507, 511 (1925))). 
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B. Plaintiffs have not shown irreparable harm based on the threat of 
criminal enforcement or other penalties. 

Plaintiffs’ penalty-related theory of irreparable harm fails for two reasons. 

First, as discussed, Plaintiffs admit that they will not face those penalties because 

they plan to “stop providing . . . abortions after 15 weeks.” Compl. ¶ 69; see 

Bayfront HMA Med. Ctr., 236 So. 3d at 475 (“Irreparable injury will never be found 

where the injury complained of is ‘doubtful, eventual or contingent.’” (quoting 

Jacksonville Elec. Auth. v. Beemik Builders & Constructors, Inc., 487 So. 2d 372, 

373 (Fla. 1st DCA 1986))). 

Second, “[p]otential criminal prosecution does not constitute irreparable 

harm” because “[a] party has an adequate remedy at law by establishing as a defense 

that the ordinance on which the prosecution is based is invalid.” Palenzuela v. Dade 

Cnty., 486 So. 2d 12, 13 (Fla. 3d DCA 1986) (citing Louisville & N.R. Co. v. R.R. 

Comm’rs, 58 So. 543, 547 (Fla. 1912)); accord Fla. Dep’t of Health v. People United 

for Med. Marijuana, 250 So. 3d 825, 828–29 (Fla. 1st DCA 2018); 3299 N. Fed. 

Highway, 646 So. 2d at 220–21. 

C. Plaintiffs have not shown irreparable harm based on the doctor-
patient relationship. 

Plaintiffs’ final theory of irreparable harm is that HB 5 “will undermine the 

doctor-patient relationship.” Mot. For Temp. Inj. at 26. The only relevant evidence 

Plaintiffs cite, however, is Dr. Tien’s declaration, where she says that HB 5 “would 
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prevent doctors from exercising their best medical judgment to care for patients, 

which damages both the doctor-patient relationship and physicians’ ability to fulfill 

our ethical obligations and professional mission.” Tien Dec. ¶ 57. That conclusory 

statement does not demonstrate irreparable harm. See Charlesbank Equity Fund II v. 

Blinds To Go, Inc., 370 F.3d 151, 162 (1st Cir. 2004) (“A finding of irreparable harm 

must be grounded on something more than conjecture, surmise, or a party’s 

unsubstantiated fears of what the future may have in store.”); Fla. Dep’t of Health 

v. Florigrown, LLC, 320 So. 3d 195, 200 (Fla. 1st DCA 2019) (“To obtain a 

temporary injunction, a party must provide specific facts establishing . . . the 

likelihood of irreparable harm . . . .” (emphasis added)), quashed on other grounds 

by 317 So. 3d 1101 (Fla. 2021). 

To the extent that interference with a doctor-patient relationship might qualify 

as irreparable harm to a doctor at all, a movant must at least demonstrate “harm to 

[the doctor]” and not only “to patients.” See Roudachevski v. All-Am. Care Ctrs., 

Inc., 648 F.3d 701, 706–07 (8th Cir. 2011). The First District has found irreparable 

harm, for example, where a business dispute between doctors prevented a doctor 

from complying with ethical obligations, such as “informing her patients about 

available cancer-related treatments and provider options.” Tarantola v. Henghold, 

233 So. 3d 508, 510 (Fla. 1st DCA 2017). HB 5, however, cannot prevent a doctor 

from complying with ethical obligations because medical ethics are the province of 
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the State Legislature and governed by state law. See Gassman v. United States, 768 

F.2d 1263, 1265 n.3 (11th Cir. 1985) (explaining that state law sets the standard of 

care); Boedy v. Dep’t of Pro. Regul., 463 So. 2d 215, 218 (Fla. 1985) (discussing the 

State’s “compelling interest in the regulation of the practice of medicine within its 

boundaries”). In other words, doctors are not irreparably harmed simply because 

they cannot perform a procedure prohibited by state law. Were Plaintiffs’ theory 

correct, a doctor could show irreparable harm from any and every medical regulation 

on the ground that it “prevent[s] doctors from exercising their best medical 

judgment.” Tien Dec. ¶ 57. 

D. Plaintiffs’ delay in seeking injunctive relief militates against a 
finding of irreparable harm. 

On March 4, 2022, the Florida Legislature enacted HB 5 and the Governor 

immediately indicated that he would sign it.9 The Governor signed the bill on April 

15. Ch. 2022-69, Laws of Fla. Plaintiffs filed suit on June 2 and served the State 

Defendants with their Motion for Temporary Injunction on June 7. Compl.; Pls.’ 

Status of Process Service (June 7, 2022). Plaintiffs took more than 13 weeks from 

when the bill was passed, and more than 7 weeks since it was signed, to seek 

 
9 CS/HB 5: Reducing Fetal and Infant Mortality, Fla. Senate 
https://www.flsenate.gov/Session/Bill/2022/5; Renzo Downey, Gov. DeSantis says he’ll sign 
‘warranted’ 15-week abortion ban, Fla. Politics (Mar. 4, 2022), 
https://floridapolitics.com/archives/504230-gov-desantis-says-hell-sign-warranted-15-week-
abortion-ban/. 
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emergency relief, all while demanding a ruling before the July 1 effective date, or a 

mere 23 days after serving the State Defendants. 

Plaintiffs’ delay “militates against a finding of irreparable harm.” Wreal, LLC 

v. Amazon.com, Inc., 840 F.3d 1244, 1248 (11th Cir. 2016) (noting that a delay of 

“even only a few months” can negate irreparable harm); accord Barnett v. Bell, 62 

So. 210, 210 (Fla. 1913) (denying emergency relief based on a plaintiff’s delay); 

Mora v. Karr, 697 So. 2d 887, 888 (Fla. 4th DCA 1997) (similar). Irreparable harm 

sufficient to support a temporary injunction “must be so imminent and probable as 

reasonably to demand preventive action by the court,” City of Coral Springs v. Fla. 

Nat’l Props., Inc., 340 So. 2d 1271, 1272 (Fla. 4th DCA 1976), and a plaintiff’s 

failure to act quickly suggests that “extraordinary” relief is not necessary, Byrd, 2022 

WL 1698353, at *3. See also Badillo v. Playboy Ent. Grp., 8:04–cv–591, 2004 WL 

1013372, at *2 (M.D. Fla. Apr. 16, 2004) (“[D]elay, or too much of it, indicates that 

a suit or request for injunctive relief is more about gaining an advantage . . . than 

protecting a party from irreparable harm.” (quotations omitted)). 

Plaintiffs appear to assume that the time between when HB 5 was enacted and 

when it goes into effect was an invitation to wait until the eleventh hour. But delay 

is measured from when a party is on notice, not when a law or policy goes into effect. 

See S. Ute Indian Tribe v. U.S. Dep’t of Interior, No. 15–cv–01303, 2015 WL 

3862534, at *1 (D. Colo. June 22, 2015) (measuring delay from when the plaintiff 
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was on notice of the challenged policy, rather than its effective date); Tarek Ibn 

Ziyad Acad. v. Islamic Relief USA, 794 F. Supp. 2d 1044, 1059 (D. Minn. 2011) 

(same); AARP v. EEOC, 226 F. Supp. 3d 7, 22 (D.D.C. 2016) (same); Hart 

Intercivic, Inc. v. Diebold, Inc., No. 09–678, 2009 WL 3245466, at *8 (D. Del. Sept. 

30, 2009) (same). Because they have known about HB 5’s effective date for months 

and chose not to act until now, the imminence of Plaintiffs’ alleged harm is of their 

own making.  

*  *  * 

Plaintiffs’ theories of irreparable harm lack legal and factual support and their 

substantial delay in seeking emergency relief further militates against a finding of 

irreparable harm. 

III. PLAINTIFFS HAVE NOT SHOWN A LIKELIHOOD OF SUCCESS ON THE MERITS. 

Florida has general police power to protect the health and safety of its people.  

See Haire v. Fla. Dep’t of Agric. & Consumer Servs., 870 So. 2d 774, 782 (Fla. 

2004).  This power extends to regulating abortion, as States have “important interests 

in safeguarding health, in maintaining medical standards, and in protecting potential 

life.” Roe v. Wade, 410 U.S. 113, 154 (1973). For the reasons described below, HB 5 

is not facially unconstitutional. 
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A. Plaintiffs cannot satisfy the facial challenge standard. 

“To succeed on a facial challenge” to an abortion restriction, “the challenger 

must demonstrate that no set of circumstances exists in which the statute can be 

constitutionally valid.” Gainesville Woman Care III, 278 So. 3d at 222–23 (quoting 

Fraternal Order of Police, Miami Lodge 20 v. City of Miami, 243 So. 3d 894, 897 

(Fla. 2018)). This standard is more demanding than the “large fraction of relevant 

cases” test that has been applied by the U.S. Supreme Court, see id. at 222 n.*, and 

requires Plaintiffs to show that HB 5 “violates the rights of all women in all 

circumstances,” id. at 222. 

 As Plaintiffs admit, “most abortions in Florida, and most abortions provided 

by Plaintiffs, occur prior to 15 weeks.” Mot. For Temp. Inj. at 5. In 2021, 79,817 

abortions were performed in the State of Florida. Ex. A at 3. Of those, 74,967 were 

performed in the first trimester, or within the first 13 weeks since the last menstrual 

period. Id.10 In other words, for most women seeking an abortion, HB 5 will have no 

effect at all, much less cause a “significant restriction.” See N. Fla. Women’s Health 

& Counseling Servs. Inc. v. State, 866 So. 2d 612, 631 (Fla. 2003). And even as to 

the abortions to which HB 5 applies, women will in most cases have the option to 

 
10 The Agency for Health Care Administration’s publicly available data shows abortions in Florida 
by trimester. Ex. A. The Centers for Disease Control and Prevention’s publicly available data is 
more specific in terms of gestational age but is only available through 2019. Ex. C at 27. 
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schedule their abortion earlier, leading to a less dangerous procedure with a lower 

complication rate.  

Plaintiffs ask this Court to focus on women who “do not realize they are 

pregnant,” “have inflexible work schedules,” and who have health issues that 

“significantly worsen after 15 weeks.” Mot. For Temp. Inj. at 8–9. But just as the 

facial constitutionality of Florida’s 24-hour waiting period was not based on its 

application to “women who have sophisticated medical knowledge,” who “live far 

from a clinic,” or who “may have suffered violence,” Gainesville Woman Care III, 

278 So. 3d at 222, the facial constitutionality of HB 5 is not based on its application 

to women in these special circumstances. In fact, the plaintiff in Gainesville Woman 

Care (who is a Plaintiff here) could at least argue there that the waiting period law 

applies to the vast majority of abortions, see § 390.0111(3)(a), Fla. Stat., but HB 5 

applies only to the small fraction of women seeking abortions after 15 weeks.11  

In short, “[w]omen claiming particular harms from” HB 5 “based on their 

specific circumstances may challenge the law’s application to them.” Gainesville 

Woman Care III, 278 So. 3d at 22; see Gonzales, 550 U.S at 168 (explaining that as 

 
11 Plaintiffs claim that the health exception—which applies to “save the pregnant woman’s life” or 
to save her from a “serious risk of substantial and irreversible physical impairment of a major 
bodily function,” § 390.0111(1), Fla. Stat.—is too narrow. Mot. For Temp. Inj. at 9. But this 
argument is not relevant to Plaintiffs’ facial challenge. In any event, only one percent of second 
trimester abortions in Florida in 2021—after 13 weeks LMP—are for “[p]hysical [h]ealth of [the] 
[m]other than is not [l]ife [e]ndangering.” Ex. A at 3 (reporting 71 of 4,850 second trimester 
abortions).  
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applied challenges are “the basic building blocks of constitutional adjudication”). 

But Plaintiffs have not shown that HB 5 is unconstitutional as applied to all women 

in all circumstances and therefore cannot succeed on the merits of their facial 

challenge, which seeks wholesale invalidation of HB 5. 

B. The Florida Supreme Court’s right to privacy case law. 

Given Plaintiffs’ failure to satisfy the facial challenge standard, this Court 

need not further analyze the Florida Supreme Court’s abortion precedent. Should it 

do so, the State Defendants recognize that HB 5 would likely be subject to strict 

scrutiny under current precedent. See Gainesville Woman Care II, 210 So. 3d at 

1260–62. The State Defendants acknowledge that this Court must apply this 

precedent. They preserve for further review, however, the arguments that strict 

scrutiny is the wrong standard and that, as a matter of original public meaning, the 

right to privacy does not include the right to obtain an abortion. 

C. HB 5 advances compelling interests through the least restrictive 
means. 

HB 5 protects maternal health by ensuring abortions occur earlier and it 

protects children in utero who, by 15 weeks, are conscious and can feel pain. Both 

interests are compelling and advanced through the least restrictive means. And 

because Plaintiffs bring a facial challenge, the question is whether HB 5 ever 

satisfies these requirements, not whether it always does. Compare Gainesville 

Woman Care III, 278 So. 3d at 222 (discussing the facial challenge standard), with 
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J.A.S. v. State, 705 So. 2d 1381, 1387 (Fla. 1998) (discussing whether, “as applied 

in the circumstances presented,” the law “furthers the State’s compelling 

interest . . . through the least restrictive means”). 

As to maternal health, “the state’s interest” at a minimum “becomes 

compelling . . . [at] the end of the first trimester,” which is before the 15-week mark 

at issue here. In re T.W., 551 So. 2d at 1193 (three justice opinion). And countless 

courts have recognized the State’s “compelling interest in the regulation of the 

practice of medicine within its boundaries in order to protect the health, safety and 

welfare of its citizens.” Boedy, 463 So. 2d at 218; accord Caddy v. State, 764 So. 2d 

625, 629 (Fla. 1st DCA 2000) (“Clearly, the State has a compelling interest in 

protecting the mental health of its citizens . . . .”).  

The State Defendants’ expert declarations, which will be submitted in the 

coming days, will demonstrate the risks associated with abortions after fifteen weeks 

and the maternal health benefits of HB 5. Even Plaintiff Dr. Tien admitted in another 

case that “the risk of a serious complication increases with weeks’ gestation.” Ex. B 

at 10. 

Plaintiffs appear to agree that maternal health is a compelling interest, see 

Mot. For Temp. Inj. at 22, but they argue that the State may only regulate “the 

manner in which abortions are performed” not prohibit abortion outright, id. The 

State, however, has not sought to prohibit abortion wholesale. HB 5 simply requires 
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women to obtain an abortion before 15 weeks. At a minimum, the State’s interest is 

compelling in situations where the effect of HB 5 is to encourage women to schedule 

their abortions earlier and results in a less dangerous medical procedure. See 

Gainesville Woman Care III, 278 So. 3d at 222 (explaining that Plaintiffs must show 

that HB 5 “violates the rights of all women in all circumstances”). 

As to protecting children in utero, the State Defendants’ expert declarations 

will show that a 15-week-old child is a distinct living being who is conscious and 

experiences pain.12 The “state has an unqualified interest in the preservation of life,” 

especially in preventing the “affirmative destructi[on]” of a human life. Krischer v. 

McIver, 697 So. 2d 97, 108 (Fla. 1997); accord In re Byrne, 402 So. 2d 383, 385 

(Fla. 1981) (“The state . . . must fulfill its obligation to preserve life whenever it 

can.”); see also Gonzales, 550 U.S. at 157 (“The government may use its voice and 

its regulatory authority to show its profound respect for the life within the woman.”). 

Moreover, the State’s interest in preserving life is even stronger when the privacy 

rights of one person implicate the safety and well-being of an innocent third party. 

Krischer, 697 So. 2d at 102; In re Dubreuil, 629 So. 2d 819, 826 & n.10 (Fla. 1993); 

 
12 To the extent there is medical and scientific uncertainty as to this issue, such uncertainty counsels 
towards deference to the Legislature. See Gonzales, 550 U.S. at 163 (“The Court has given state 
and federal legislatures wide discretion to pass legislation in areas where there is medical and 
scientific uncertainty.”); Marshall v. United States, 414 U.S. 417, 427 (1974) (“When Congress 
undertakes to act in areas fraught with medical and scientific uncertainties, legislative options must 
be especially broad . . . .”).   
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cf. Gonzales, 550 U.S at 157 (discussing “the effects on the medical community and 

on its reputation caused by the practice of partial-birth abortion”).13 At a minimum, 

if the State is prevented from giving the unborn the full protections of personhood, 

the State has a compelling interest in ensuring that abortions occur in a manner that 

avoids the conscious suffering of a living being. See State ex rel. O’Sullivan v. Heart 

Ministries, Inc., 607 P.2d 1102, 1112 (Kan. 1980) (recognizing a compelling interest 

in the “protection of . . . children from hunger, cold, cruelty, neglect, degradation, 

and inhumanity in all its forms”); cf. United States v. Stevens, 559 U.S. 460, 491 

(2010) (Alito, J., dissenting) (noting that “[a]ll 50 States and the District of 

Columbia” have enacted “statutes prohibiting animal cruelty”). 

Plaintiffs contend that the State’s interest “in protecting potential life” only 

“becomes compelling ‘upon viability.’” Mot. For Temp. Inj. at 20 (quoting In re 

T.W., 551 So. 2d at 1193 (three justice opinion)). The State, however, is not asserting 

an interest in potential life, but in protecting a living being from suffering. And it is 

asserting this interest based on evidence that—to the State Defendants’ knowledge—

has never been presented to the Florida Supreme Court. Moreover, the quoted 

language, which appears in a non-binding three-Justice opinion, is dictum. No 

 
13 In recognition of the third-party rights of the unborn, the International Covenant on Civil and 
Political Rights, to which virtually every country is a party, prohibits a “[s]entence of death . . . on 
pregnant women.” International Covenant on Civil and Political Rights art. 6(5), Dec. 16, 1996.  
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subsequent Florida precedent of which the State Defendants are aware has repeated 

it—and, indeed, the people of Florida in 2004 explicitly disapproved of In re T.W.’s 

result, see Art. X, § 22, Fla. Const. (requiring a parent or guardian to be notified 

before a minor has an abortion); In re T.W., 551 So. 2d at 1194 (holding that parental-

notification laws unlawfully “intrude[] on the privacy of the pregnant minor from 

conception to birth” (emphasis added)). Although subsequent decisions have 

reaffirmed the “core holding” of In re T.W. (and related precedents)—namely that 

“laws that implicate the right of privacy are subject to strict scrutiny,” Gainesville 

Woman Care II, 210 So. 3d at 1262, the Florida Supreme Court has not adopted any 

bright line viability rule that forecloses the State Defendants’ argument. 

Finally, as to the least restrictive means,14 Plaintiffs offer no specific argument 

on this issue. See Mot. For Temp. Inj. at 23. But plainly there are circumstances in 

which HB 5 is narrowly tailored to advance the two identified interests. Prohibiting 

abortion after fifteen weeks is the only way to ensure women obtain abortions earlier, 

and it is the only way to protect children in utero at that stage of development from 

being painfully destroyed. 

 
14 The First District’s opinion in Gainesville Woman Care III suggests that, to the extent the State 
must satisfy the least restrictive means test at all, it is not a difficult showing once a compelling 
interest is established. See 278 So. 3d at 217–23 (reversing summary judgment for the plaintiffs 
without analyzing whether the law satisfied the least restrictive means test). 
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IV. A TEMPORARY INJUNCTION WOULD NOT SERVE THE PUBLIC INTEREST. 

The public interest would be greatly harmed if this Court enters a temporary 

injunction. As explained above, the law promotes public health and welfare by 

protecting maternal health and children in utero. See 3299 N. Fed. Highway, Inc., 

646 So. 2d at 227 (recognizing that continued enforcement of an ordinance aimed at 

protecting public health and welfare weighed against granting of injunction); accord 

State Dep’t of Env’l Reg. v. Kaszyk, 590 So. 2d 1010, 1012 (Fla. 3d DCA 1991). 

Further, any injunction preventing enforcement of a duly enacted law irreparably 

harms the State. Abbott v. Perez, 138 S. Ct. 2305, 2324 n.17 (2018); see Berman v. 

Parker, 348 U.S. 26, 32 (1954) (“[W]hen the legislature has spoken, the public 

interest has been declared in terms well-nigh conclusive. In such cases the 

legislature, not the judiciary, is the main guardian of the public needs to be served 

by social legislation.”). A temporary injunction would not serve the public interest.  

V. ANY TEMPORARY RELIEF SHOULD BE LIMITED TO THE PARTIES. 

In the event this Court grants a temporary injunction, the State Defendants 

should only be enjoined from enforcing HB 5 against the named Plaintiffs. A 

temporary injunction, issued pursuant to the constitutional writ of injunction, is a 

form of “procedural relief.” Byrd, 2022 WL 1698353, at *3. Its limited purpose “is 

to preserve the relative positions of the parties until a trial on the merits can be held.” 
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Camenisch, 451 U.S. at 395 (emphasis added), quoted in Byrd, 2022 WL 1698353, 

at *5. 

Even assuming the ultimate remedy in a declaratory judgment case is 

statewide invalidation of the challenged law, implementing that remedy through a 

temporary injunction would go beyond what is necessary to preserve the status quo. 

It would therefore be a form of “determining a matter in controversy” and “granting 

a remedy,” which is improper. Byrd, 2022 WL 1698353, at *6.  

Here, Plaintiffs ask for a declaratory judgment and permanent injunctive relief 

restraining the enforcement of HB 5 for all Floridians. See Compl. at 17. But 

Plaintiffs are injured, if at all, only by enforcement of HB 5 against them. Compl. 

¶¶ 12–19. The status quo of this controversy, therefore, is nonenforcement of HB 5 

against the named Plaintiffs. Any temporary injunction should be so limited. 

VI. IF THE COURT ENTERS A TEMPORARY INJUNCTION, PLAINTIFFS MUST POST A 

BOND. 

Under Florida Rule of Civil Procedure 1.610(b), “[n]o temporary injunction 

shall be entered unless a bond is given by the movant” to cover “the payment of 

costs and damages sustained by the adverse party if the adverse party is wrongfully 

enjoined.” A court has no discretion to waive the bond requirement or to require only 

a nominal bond. See Bellach v. Huggs of Naples, Inc., 704 So.2d 679, 680 (Fla. 2d 

DCA 1997) (holding that a court may not waive the requirement); Aaoep USA, Inc. 
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v. Pex German OE Parts, LLC, 202 So. 3d 470, 472 (Fla. 1st DCA 2016) (holding 

that a court may not set a nominal bond of $100); Pendergraft v. C.H., 225 So. 3d 

420, 421 (Fla. 5th DCA 2017) (explaining that setting a bond is a ministerial act of 

the court and cannot be waived by the non-moving party). If this Court issues a 

temporary injunction, therefore, it must determine “the foreseeable damages of a 

wrongful injunction.” Lotenfoe v. Pahk, 747 So. 2d 422, 425 (Fla. 2d DCA 1999). 

Human life cannot be assigned an economic value. But according to one 

estimate, a resident in Florida will pay $180,222 in taxes to the State during their 

lifetime, not including federal income tax.15 In 2021, there were 4,850 abortions in 

the second or third trimester in Florida. Ex. A at 3. If—as Plaintiffs argue—HB 5 

would prevent these abortions and prematurely end the lives of Floridians, that 

would mean that a statewide injunction could cost the State more than $874 million 

for every year it is in effect.16 

The State Defendants do not seek a bond of that magnitude. They discuss these 

numbers, however, to demonstrate the gravity of the injunctive relief Plaintiffs are 

seeking. A bond of $1 million seems abundantly reasonable. Planned Parenthood of 

 
15 Life of Tax: What Americans Will Pay in Taxes Over a Lifetime, Self. (Mar. 2022), 
https://www.self.inc/info/life-of-tax/#:~:text=The%20average%20American%20will%20pay, 
lifetime%20earnings%20spent%20on%20taxes. 

16 The State Defendants recognize that many second trimester abortions occur before 15 weeks 
(the first trimester is through 13 weeks). The numbers are intended to illustrate a general point. 
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Southwest and Central Florida—just one of the eight Plaintiffs in this case—earned 

almost $23.4 million in revenue in the last reported year.17  

Plaintiffs disagree, arguing that any bond should be less than $5,000. Mot. For 

Temp. Inj. at 28. Their arguments for such a miniscule bond are flawed. Plaintiffs 

argue that a larger bond would be “a barrier to Floridians accessing the courts to 

vindicate and enforce their constitutional rights.” Id. at 29. But Plaintiffs have not 

shown that a larger bond would prevent relief because they have not shown an 

inability to pay such a bond. And, in any event, a larger bond would not prevent 

Plaintiffs from asserting their constitutional rights because they seek to vindicate the 

rights of third parties, not their own rights. 

Plaintiffs also argue that “the chances of Defendants overturning the 

injunction are low.” Id. at 28. But as the State Defendants have explained throughout, 

Plaintiffs’ case has several fatal flaws. Moreover, Plaintiffs acknowledge that the 

U.S. Supreme Court may very well “overturn Roe v. Wade,” id. at 11 n.12, and their 

motion utterly fails to address the possibility that the Florida Supreme Court may 

also revisit its precedent. Such a result is particularly plausible in light of the Florida 

Supreme Court’s discussion of stare decisis in State v. Poole, 297 So. 3d 487 (Fla. 

 
17 Planned Parenthood of Southwest and Central Florida. Inc., Return of Organization Exempt 
From Income Tax (2019), https://www.plannedparenthood.org/uploads/filer_public/82/25/ 
822516ac-de42-4411-8292-afbe61a894e0/ppswcf_99006_30_20_public_disclosure_copy.pdf.  
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2020). There, the court rejected the stare decisis test applied in North Florida 

Women’s Health, 866 So. 2d 612, and explained that clearly erroneous precedent 

should generally be revisited absent significant reliance interests. See Poole, 297 So. 

3d at 506–07. And North Florida Women’s Health is the very case where the Florida 

Supreme Court, invoking stare decisis, refused to follow the U.S. Supreme Court in 

rejecting the strict scrutiny standard from Roe v. Wade in favor of the undue burden 

standard in Planned Parenthood v. Casey. See N. Fla. Women’s Health, 866 So. 2d 

at 634, 637. These developments call into question the continuing viability of 

Florida’s abortion precedents or at a minimum highlight the State Defendants’ 

likelihood of prevailing on their argument that the right to privacy cases should be 

revisited. 

CONCLUSION 

For the foregoing reasons, the Court should deny Plaintiffs’ Motion for 

Temporary Injunction. At a minimum, relief should be limited to the named 

Plaintiffs. 
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Reason Total 1st Trimester 2nd Trimester 3rd Trimester

Elective Abortion 56076 53505 2571 0

Abortion Performed due to Social or Economic Reasons 15271 14310 961 0

Abortion Performed due to Emotional/Psychological Health of the Mother 1409 1282 127 0

Abortion Performed due to Physical Health of Mother that is not Life Endangering 1111 1013 98 0

Abortion Performed due to a Life Endangering Physical Condition 146 121 25 0

Abortion Performed due to Serious Fetal Genetic Defect, Deformity or Abnormality 734 265 469 0

Abortion Performed due to Incest 9 6 3 0

Abortion Performed due to Rape 112 92 20 0

Florida Totals:  74868 70594 4274 0

Page 1 of 13/10/2021 9:42:05 AM

*Section 390.011 (12), Florida Statutes
"Trimester" means one of the following three distinct periods of time in the duration of a pregnancy:
(a) "First trimester," which is the period of time from fertilization through the end of the 11th week of gestation.
(b) "Second trimester," which is the period of time from the beginning of the 12th week of gestation through the end of the 23rd week of gestation.
(c) "Third trimester," which is the period of time from the beginning of the 24th week of gestation through birth.

Agency for Health Care Administration
Reported Induced Terminations of Pregnancy (ITOP) by Reason, by Trimester

2020 -- Year to Date
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Reason Total 1st Trimester 2nd Trimester 3rd Trimester

Elective Abortion 59257 56409 2848 0

Abortion Performed due to Social or Economic Reasons 16983 15687 1296 0

Abortion Performed due to Emotional/Psychological Health of the Mother 1505 1392 113 0

Abortion Performed due to Physical Health of Mother that is not Life Endangering 1070 999 71 0

Abortion Performed due to a Life Endangering Physical Condition 119 98 21 0

Abortion Performed due to Serious Fetal Genetic Defect, Deformity or Abnormality 757 273 484 0

Abortion Performed due to Incest 8 5 3 0

Abortion Performed due to Rape 118 104 14 0

Florida Totals:  79817 74967 4850 0

Page 1 of 15/9/2022 3:17:48 PM

*Section 390.011 (12), Florida Statutes
"Trimester" means one of the following three distinct periods of time in the duration of a pregnancy:
(a) "First trimester," which is the period of time from fertilization through the end of the 11th week of gestation.
(b) "Second trimester," which is the period of time from the beginning of the 12th week of gestation through the end of the 23rd week of gestation.
(c) "Third trimester," which is the period of time from the beginning of the 24th week of gestation through birth.

Agency for Health Care Administration
Reported Induced Terminations of Pregnancy (ITOP) by Reason, by Trimester

2021 -- Year to Date
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Reason Total 1st Trimester 2nd Trimester 3rd Trimester

Elective Abortion 25059 23366 1693 0

Abortion Performed due to Social or Economic Reasons 6974 6285 689 0

Abortion Performed due to Emotional/Psychological Health of the Mother 584 528 56 0

Abortion Performed due to Physical Health of Mother that is not Life Endangering 406 370 36 0

Abortion Performed due to a Life Endangering Physical Condition 55 42 13 0

Abortion Performed due to Serious Fetal Genetic Defect, Deformity or Abnormality 263 83 180 0

Abortion Performed due to Incest 3 2 1 0

Abortion Performed due to Rape 38 31 7 0

Florida Totals:  33382 30707 2675 0

Page 1 of 16/10/2022 12:24:22 PM

*Section 390.011 (12), Florida Statutes
"Trimester" means one of the following three distinct periods of time in the duration of a pregnancy:
(a) "First trimester," which is the period of time from fertilization through the end of the 11th week of gestation.
(b) "Second trimester," which is the period of time from the beginning of the 12th week of gestation through the end of the 23rd week of gestation.
(c) "Third trimester," which is the period of time from the beginning of the 24th week of gestation through birth.

Agency for Health Care Administration
Reported Induced Terminations of Pregnancy (ITOP) by Reason, by Trimester

2022 -- Year to Date
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

GAINESVILLE WOMAN CARE, LLC, et al. 

Plaintiffs, 

v. 

STATE OF FLORIDA, et al.,  

Defendants. 

      Case No.: 2015-CA-001323 

Expert Report of Shelly Hsiao-Ying Tien, M.D., M.P.H. 

I. BACKGROUND AND QUALIFICATIONS 

1. I am a board-certified physician in obstetrics and gynecology and maternal-fetal 

medicine. I currently practice at Planned Parenthood – South, East and North Florida, and at 

Trust Women in Oklahoma City, Oklahoma. 

2. I graduated from Tufts University School of Medicine in 2008 with both an M.D. 

and an M.P.H. degree. I then did my residency in obstetrics and gynecology at Advocate Illinois 

Masonic Medical Center in Chicago, Illinois. I completed a three-year fellowship at the 

University of Minnesota in Minneapolis, Minnesota, in maternal-fetal medicine, a sub-specialty 

of obstetrics and gynecology focused on caring for high-risk pregnancies. In that capacity, I 

gained significant experience caring for patients with, for example, medical comorbidities, 

pregnancy complications, and fetal diagnoses, as well as performing pregnancy terminations for 

this high-risk population. During that fellowship, I also worked at Planned Parenthood North 

Central States – PPNCS, providing abortions and contraceptive care in their St. Paul facility. 

3. From 2015 through 2020, I practiced at NorthShore University Health 

System/University of Chicago as a maternal-fetal medicine specialist with a full-spectrum 

Ex. B - 002
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obstetrics and maternal-fetal medicine practice. I chaired Northshore University Health System’s 

Obstetric Practice Committee, which created physician guidelines and nursing protocols for 

obstetric care at hospitals within the system, and was a clinical lead for the Illinois Perinatal 

Qualitative Collaborative, where I implemented a program to offer long-acting reversible 

contraception (LARC) postpartum, to enable immediate access to reliable contraception after 

delivery.  

4. At NorthShore, I also trained medical students, residents, and fellows in caring for 

high-risk pregnant patients, including when they needed abortions. My own practice at 

Northshore included providing abortions up to 24 weeks of pregnancy and I spent approximately 

one quarter of my time providing these services. 

5. I left Illinois to focus my career on providing reproductive health services, 

including abortions, in more under-resourced areas of the country. In Florida, I currently provide 

abortion care up to 17 weeks and 6 days of pregnancy, and in Oklahoma, I currently provide 

abortion care up to 21 weeks and 6 days of pregnancy. My current practice in both states also 

includes contraceptive care, including placement of LARCs (e.g., IUDs and subdermal implants.) 

In these roles, I see patients from a number of Southern states. I observe tremendous poverty and 

health disparities among my patients, who are disproportionately women of color. 

6. I am a member of the Society for Maternal-Fetal Medicine and the American 

Congress of Obstetricians and Gynecologists. 

7. My curriculum vitae is attached as Exhibit A and includes additional information 

about my education, publications, employment, and experience. 
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II. FACTS AND OPINIONS AND THE GROUNDS FOR THEM 

8. I understand that Florida law contains a general informed consent statute, the 

“Florida Medical Consent Law,” Fla. Stat. § 766.103(3), as well as a parallel informed consent 

provision for pregnancy termination, Fla. Stat. § 390.0111(3), both of which require a clinician 

to provide appropriate information about the nature and risks of a procedure or treatment, as well 

as its alternatives, in order to obtain informed consent. I have reviewed those informed consent 

statutes and have reviewed HB 633, the Mandatory Delay Law (or “the Act”) challenged in this 

case. I am aware that the Mandatory Delay Law does not alter the substance of the informed 

consent standard or the information that must be provided to abortion patients in Florida. The 

Act’s only changes are, first, to add a requirement that the physician performing the abortion or a 

referring physician must discuss the required medical informed consent information with the 

patient “while physically present in the same room, and at least 24 hours before the procedure,” 

and second, to add one narrow exception (discussed below) to this requirement for patients with 

certain documentation proving that they are obtaining the abortion as a result of rape, incest, 

domestic violence, or human trafficking.    

9. I provide the following opinions as an expert in obstetrics and gynecology and 

maternal-fetal medicine, including the provision of abortion services. The opinions herein are 

based on my knowledge and experience in these areas, including my training, clinical 

experience, teaching, ongoing review of the relevant medical literature including the research 

cited below, and attendance at and participation in relevant conferences. 

10. The Mandatory Delay Law singles out abortion patients and providers for a strict 

legislative mandate regarding the timing and setting of informed consent counseling to which no 

other patients or health care providers in Florida are subject, despite the fact that there are many 
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significant procedures far more complex and far riskier than abortion that are routinely 

performed on the same day the patient is counseled and gives informed consent.  

11.  It is my expert opinion that the Mandatory Delay Law does not advance any 

interest in ensuring patients give informed consent to abortion, and to the contrary undermines 

fundamental principles of informed consent and the physician-patient relationship. Moreover, the 

Act will jeopardize patients’ physical and mental health by delaying time-sensitive medical care, 

often by significantly longer than 24 hours. While the Mandatory Delay Law will harm all 

patients by delaying (or, in some cases, preventing) them from obtaining medical care to which 

they have given informed consent, which their health care providers would otherwise be willing 

and able to provide, the Act will cause particularly egregious harm to low-income women, 

women of color, and others who already face health disparities and barriers to health care access; 

patients seeking abortions because of a fetal diagnosis; and abortion patients who have suffered 

rape, incest, domestic violence, or human trafficking, the majority of whom do not have 

documentation to prove the violence inflicted against them.1

A. Abortion in Florida and the United States 

12. Abortion is the second most common reproductive intervention that physicians 

provide for women of reproductive age in the United States; only a Cesarean section (“C-

section”) is more common.2 One in four U.S. women will have an abortion.3

1 I use “women” in this report as shorthand for patients seeking abortions, since women comprise the vast majority 
of abortion patients and because the Mandatory Delay Law refers to “the pregnant woman,” Fla. Stat. § 390.011, but 
note that trans men and non-binary people also get pregnant and seek abortions. 

2 Nancy Stanwood & Aileen Gariepy, U.S. Abortion Care Safety and Quality: A Summary of the National 

Academies Report for Perinatologists, 44 Seminars in Perinatology 151273, at 1 (2020), 
https://pubmed.ncbi.nlm.nih.gov/32829955/. 

3 Guttmacher Inst., Induced Abortion in the United States (Sept. 2019), https://www.guttmacher.org/fact-
sheet/induced-abortion-united-states.  
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13. The vast majority of abortions in Florida and throughout the country occur in the 

first trimester.4 Fewer than six percent of the abortions reported in Florida in 2020 occurred in 

the second trimester.5

Patients’ Reasons for Seeking Abortion 

14. Pregnant women seek abortion care for a wide range of reasons and often a 

combination of them. In my experience, though some patients keep their reasoning fully private, 

most describe at least some aspect(s) of their reasoning in their confidential discussions with 

health care providers during the course of their abortion care. 

15. The majority of patients who obtain an abortion (approximately 60%) have 

previously given birth,6 and abortion patients often articulate that they must prioritize care and 

resources for the child or children they already have. Others express that they do not want or are 

not ready to have children. Patients seek abortion because they decide they need to prioritize 

their education or greater economic or familial stability. Some have elder care responsibilities. 

Some are struggling with food, housing insecurity, homelessness, and/or alcohol, opioid, or other 

substance addictions. Some decide they do not have the emotional resources necessary to 

continue the pregnancy and become a parent. Patients also seek abortion because they have pre-

existing medical conditions that make a pregnancy risky for their own physical or mental health.

16. For some abortion patients, regardless of whether the pregnancy was planned or 

unintended, the pregnancy itself creates new significant medical risks to their own health. In 

4 Guttmacher Inst., supra n.3.  

5 Fla. Agency for Health Care Admin., Reported Induced Terminations of Pregnancy (ITOP) by Reason, by 

Trimester (2020), 
https://ahca.myflorida.com/mchq/central_services/training_support/docs/TrimesterByReason_2020.pdf [hereinafter 
“Fla. 2020 ITOP Report”].

6 Guttmacher Inst., United States Abortion Demographics, https://www.guttmacher.org/united-
states/abortion/demographics (last visited Oct. 8, 2021). 
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some cases, the pregnancy has already caused complications and symptoms that interfere with 

the patient’s daily life and health, and the patient is seeking an abortion to relieve those health 

conditions. I discuss some examples of maternal medical risks and complications that drive 

abortion decisions below and explain how any mandatory delay imposes particularly egregious 

harm in those situations.

17. Some patients who celebrated their pregnancy and intended to carry to term learn 

as the pregnancy progresses that there is a fetal anomaly. I have cared for many of these patients 

as a maternal-fetal medicine specialist, and know that their decision-making is often an in-depth 

and agonizing process. These patients typically gather information from all of their prenatal care 

providers and from multiple sources with knowledge about the fetal anomaly at issue, discuss 

their situation with family and other support systems, and then come to a resolved determination 

as to whether they will continue to carry the pregnancy or have an abortion. Because the testing 

for and diagnosis of fetal anomalies typically occurs later in pregnancy, these patients often seek 

termination at later gestational ages. 

18. Patients also seek abortions as a result of violence. Some have experienced rape 

or incest. Others live with intimate partner violence (“IPV”) and do not want to continue a 

pregnancy or raise a child in that environment. I discuss below that the majority of those who 

have suffered rape or are experiencing violence do not report these circumstances to the police or 

others and instead are coping on their own, trying to minimize the ongoing threats to their own 

well-being and that of their child or children, if any, that their situation poses.  

19. As this non-exhaustive summary reflects, the reason(s) a patient decides on 

abortion are highly personal and often complex.
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Abortion Methods 

20. There are two types of induced abortion in the outpatient setting: medication 

abortion and surgical abortion.  

21. Medication abortion (also referred to as “medical abortion”) involves the use of a 

two-drug regimen to induce a process similar to early miscarriage. A patient using this regimen 

first swallows one mifepristone pill, and then takes several misoprostol pills, commonly buccally 

(i.e., by letting it dissolve in one’s cheek) 24–48 hours later. The mifepristone blocks a hormone 

that is necessary for a pregnancy to develop, and the misoprostol causes bleeding and 

contractions that evacuate the contents of the uterus. This regimen is used through 70–77 days 

(10 to 11 weeks) LMP.  

22. Medication abortion is approximately 93-97% effective.7 In the small number of 

cases in which it is not effective in ending the pregnancy or completely evacuating the uterine 

contents, the patient is prescribed additional misoprostol and/or will obtain the same procedure 

used for surgical abortion or miscarriage care, described immediately below, to complete the 

abortion. 

23. Surgical abortion (also referred to as procedural or “in-clinic” abortion) involves 

either the use of aspiration (suction) alone, or after approximately 14 weeks, a dilation and 

evacuation (“D&E”) procedure combining aspiration and the use of other instruments to 

evacuate the uterus. The “surgical” label for these abortions is misleading, because no incision is 

made in the body and no sterile operating room is necessary. Instead, these procedures involve 

inserting instruments into a natural bodily cavity. In an aspiration procedure, the clinician inserts 

7 Nat’l Academies of Science, Engineering & Medicine, The Safety and Quality of Abortion Care in the United 
States 53 (2018), https://www.nap.edu/catalog/24950/the-safety-and-quality-of-abortion-care-in-the-united-states 
[hereinafter “Nat’l Academies Report”]; Melissa Chen & Mitch Creinin, Mifepristone With Buccal Misoprostol for 

Medical Abortion: A Systematic Review, 126 Obstetrics & Gynecology 12 (July 2015). 
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a hollow curette (tube) and then creates suction to empty the patient’s uterus. In a D&E 

procedure, the same suction technique is used, as well as forceps. After approximately 11 to 12 

weeks gestation, the patient may be given misoprostol a number of hours before the procedure to 

prepare the opening of the cervix; at later gestational ages, medication as well as the application 

of osmotic dilators may be used for cervical preparation, including in some cases overnight.  

24. In addition, later in pregnancy, inpatient induction abortions may occur in 

hospitals. These involve using medications to induce delivery of the fetus. The most effective 

medications are, again, mifepristone and misoprostol.8

25. For some patients, a medication abortion is strongly preferred over an abortion 

procedure. For instance, some sexual assault survivors or young people fear having instruments 

inserted into the vagina. Some prefer medication abortion because it is similar to a miscarriage 

and thus feels more natural, or because, when used in early pregnancy, it allows them to pass the 

pregnancy privately in their home with family or friends nearby.  

26. Notably, the identical medications and procedures are used to evacuate the uterus 

in the event of a miscarriage (or “spontaneous abortion”). Medical treatment of miscarriage 

involves the same medications—either misoprostol alone, or more effectively, mifepristone and 

misoprostol in combination9—to fully evacuate the uterus. And the identical procedures are used 

to evacuate the uterus in the context of miscarriage.  

27. The opinions in this report focus primarily on medication abortions and 

procedural abortions provided through 23 weeks and 6 days, Florida’s gestational age limit. Only 

8 Am. Coll. of Obstetricians & Gynecologists, Practice Bulletin No. 135: Second-Trimester Abortion 3 (June 2013, 
reaffirmed 2017), https://www.acog.org/clinical/clinical-guidance/practice-bulletin/articles/2013/06/second-
trimester-abortion. 

9 Courtney A. Schreiber et al., Mifepristone Pretreatment for the Medical Management of Early Pregnancy Loss, 
378 N. Engl. J. Med. 2161 (June 2020); Am. Coll. of Obstetricians & Gynecologists, Practice Bulletin No. 200: 

Early Pregnancy Loss, 132 Obstetrics & Gynecology e197 (Nov. 2018).  
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terminations that are “necessary to save the pregnant woman’s life or avert a serious risk of 

substantial and irreversible physical impairment of a major bodily function of the pregnant 

woman other than a psychological condition” are permitted by Florida law after 24 weeks. Fl. 

Stat. § 390.0111(1). 

Abortion Safety 

28. The safety of abortion has been extensively studied and is well established. The 

National Academies of Sciences, Engineering, and Medicine recently undertook “a 

comprehensive review of the state of the science on the safety and quality of abortion services in 

the United States” and considered over 500 studies and reports screened for indicia of 

reliability.10 As the National Academies concluded, “The clinical evidence clearly shows that 

legal abortions in the United States—whether by medication, aspiration, D&E, or induction—are 

safe and effective. Serious complications are rare. But the risk of a serious complication 

increases with weeks’ gestation.”11

29. Deaths associated with abortion are exceedingly rare. A 2012 study found that the 

risk of death associated with legal induced abortion was only 0.6–0.7 per 100,000 abortions, 

while the risk of death associated with childbirth among women delivering live neonates was 8.8 

per 100,000—approximately 12 to 14 times higher.12 Moreover, since then, the maternal 

mortality rate associated with childbirth has been increasing, while the rate associated with 

abortion has not. From 2014–2017, the maternal mortality rate was 13.4 deaths per 100,000 live 

10 National Academies Report, supra n.7, at 1; Stanwood & Gariepy, supra n.2 at 2. 

11 National Academies Report, supra n.7, at 10.   

12 Elizabeth Raymond & David Grimes, The Comparative Safety of Legal Induced Abortion and Childbirth in the 

United States, 119 Obstet. & Gynecol. 215, 216 (2012); National Academies Report, supra n.7, at 74–75. 
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births for non-Hispanic White women and a startling 41.7 deaths per 100,000 live births for non-

Hispanic Black women.13

30. Abortion is among the safest outpatient procedures performed in the United 

States.14 Not only childbirth but also colonoscopy, certain dental procedures, and plastic surgery, 

for example, have higher mortality rates than abortion.15

31. As I also discuss elsewhere in this report, the condition of being pregnant taxes 

the body, creating significant health risks and complications for pregnant persons. Every 

pregnancy-related complication is more common among women whose pregnancy results in a 

live birth than among women who have abortions.16 Many major complications common to 

pregnancy are more prevalent and/or serious in the third trimester, past Florida’s general 

gestational age limit for abortion, and some pregnancy-related complications—such as Cesarean 

section or pelvic trauma—only occur at delivery. 

32. Complications from abortion are rare and rarely serious. Complications that may 

follow a medication abortion include excessive bleeding, retained tissue, and in very rare cases, 

infection. In the vast majority of cases, these types of complications can be, and are, handled 

safely and effectively in an outpatient setting without the need for any hospital treatment. 

Complications that may occur following surgical abortion include infection, excessive bleeding, 

uterine perforation or injury to other organs, and retained tissue. Surgical procedures will very 

13 Centers for Disease Control & Prevention, Pregnancy Mortality Surveillance System, 
http://www.cdc.gov/reproductivehealth/maternal-mortality/pregnancy-mortality-surveillance-system.htm (last 
visited Oct. 7, 2021). 

14 National Academies Report, supra n.7, at 74-75 & Table 2-4; Elizabeth G. Raymond et al., Mortality of induced 

abortion, other outpatient surgical procedures and common activities in the United States, 90 Contraception 476, 
478 (2014). 

15 National Academy Report, supra n.7, at 75 & Table 2-4.   

16 Raymond & Grimes, supra n.12, at 216. 
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rarely result in transfer to a hospital for additional care; again, most complications are handled 

safely and effectively on an outpatient basis. Adverse reactions to pain management are also 

possible complications from abortion when sedation or anesthesia is used. Blood transfusions 

may be required in instances of excessive bleeding. As I discuss in more detail below, patients 

are fully informed about the range of medical risks associated with abortion, including the 

miniscule risk of death, before any abortion takes place.

33. As the National Academies observed, “[m]ajor complications from medication 

abortion occur “in no more than a fraction of a percent of patients.”17 A 2015 study of abortion 

complications among more than 54,000 fee-for-service Medicaid beneficiaries in California in 

2009-2010 found that the major complication rate was 0.23% for medication abortion, 0.16% for 

first-trimester aspiration abortion, and 0.41% for second-trimester or later procedures.18 A 2018 

study focusing on emergency room visits demonstrated that, over five years, only 0.01% of all 

emergency department visits among women of reproductive age in the United States were 

abortion-related, and of those abortion-related visits, half received observation care only. The 

study found a major incident rate among abortion emergency room visits of only 0.11%.19

34. In addition, in issuing its 2018 report, the National Academies considered “a wide 

array of research on whether abortion increases women’s risk of depression, anxiety, and/or 

posttraumatic stress disorder and conclude[d] that having an abortion does not increase a 

woman’s risk of these mental health disorders.”20

17 National Academies Report, supra n.7, at 55. 

18 Ushma D. Upadhyay et al., Incidence of Emergency Department Visits and Complications after Abortion, 125(1) 
Obstetrics & Gynecology 175 (Jan. 2015), https://pubmed.ncbi.nlm.nih.gov/25560122/. 

19 Ushma D. Upadhyay et al., Abortion-Related Emergency Department Visits in the United States: An Analysis of a 

National Emergency Department Sample, 16 BMC Med. 88, 95 (2018), 
https://bmcmedicine.biomedcentral.com/articles/10.1186/s12916-018-1072-0. 

20 National Academies Report, supra n.7, at 10. 
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35. While abortion is very safe, “the risk of a serious complication increases with 

weeks’ gestation,” and therefore the National Academies report highlighted that delaying 

abortion “increases the risk of harm to the woman.” It pointed specifically to “[s]tate regulations 

that require women to make multiple in-person visits and wait multiple days” as a source of 

harmful delay and noted that “[i]f the waiting period is required after an in-person counseling 

appointment, the delay is exacerbated.”21

B. Informed Consent for Abortion and Other OB-GYN Services 

Fundamentals of Informed Consent 

36. The informed consent process is integral to the practice of medicine. Physicians 

and other health care providers have a fundamental responsibility to ensure that, before any 

medical procedure or treatment, the patient understands what is involved in the medical care and 

freely consents to it.

37. From early in medical education and through all stages of physicians’ training, the 

process of informed consent is learned and practiced until it becomes second nature for 

physicians. At the beginning of our education, we learn the fundamentals of ethics and the 

principles behind the informed consent requirement. As physicians proceed through more 

advanced training, we participate in practicums and are observed providing clinical care so that 

we can fully develop the informed consent “tool kit” that we will use throughout our careers—no 

matter what type of diagnostic, medical, or surgical procedures or treatments we are providing to 

patients.

38. So much of being a health care provider is educating, counseling, and 

understanding the wishes and needs of patients. Because that is essential, physicians and other 

21 National Academies Report, supra n.7, at 77-78. 
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health care professionals are trained to communicate with patients from many different 

backgrounds, including patients with language differences and with limited health literacy. We 

learn to address patients’ fears, even if those fears are not grounded in fact, and to confirm a 

patient’s comprehension of the medical information we have conveyed to them. We also are 

educated to watch for any sign of undue influence or coercion, and to ensure that the patient has 

decision-making capacity. In short, physicians are trained to listen carefully to each patient; to 

make sure that the patient has the opportunity to ask questions, articulate preferences, and/or 

express concerns; and to always endeavor to best serve the patient’s interests—as the patient 

describes and defines them.

39. The informed consent process arises out of the medical ethical obligation to 

respect patient self-determination and autonomy. Each patient must receive adequate, accurate, 

and understandable information about the nature of a given procedure or treatment, its medical 

risks, its likely medical benefits, and available alternatives, in order to independently and 

voluntarily agree (or refuse) to proceed.22 Informed consent sometimes occurs verbally and 

sometimes in writing, but in either event is recorded in the medical record in some manner.

40. Because informed consent is rooted in patient self-determination and autonomy, 

the process meets patients where they are. Within the basic parameters set forth in paragraph 39, 

physicians and other clinicians adjust, for example, the volume and complexity of medical 

information; the concerns and questions discussed in greater depth; and the length and trajectory 

of informed consent conversations to respond to the patient’s needs, reactions, and preferences. 

22 See generally Am. Coll. of Obstetricians & Gynecologists, Committee Opinion 819: Informed Consent and 

Shared Decision Making in Obstetrics and Gynecology (Feb. 2021), https://www.acog.org/clinical/clinical-
guidance/committee-opinion/articles/2021/02/informed-consent-and-shared-decision-making-in-obstetrics-and-
gynecology; Am. Med. Assoc. Code of Ethics, Opinion 2.1.1, Informed Consent, https://www.ama-
assn.org/delivering-care/ethics/informed-consent (last visited Oct. 7, 2021); see also Fla. Stat. § 390.0111(3)(a)(1) a, 
b, & c.  
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We also take into account the social situations and practical challenges our patients are facing 

when we are undertaking the informed consent process with them. When physicians listen to 

each patient and acknowledge their realities, as we are trained to do, the necessary medical 

information is more easily absorbed and each patient’s individual, health care-related needs can 

be more fully advanced.

Informed Consent for Abortion 

41. Because I am experienced in providing both full-spectrum obstetrics care as well 

as maternal-fetal medicine care, I have obtained consent for and then provided a wide array of 

procedures and treatments to patients in many different circumstances. Some medical procedures 

are relatively straightforward to explain to patients and have well-defined risks, outcomes, and 

alternatives. Other medical care, such as for a high-risk pregnancy in a patient with one or more 

comorbidities, can present a more complex mix of medical information and multiple possible 

avenues of care for the patient to absorb. 

42. In general, counseling about the medical risks of abortion is on the more 

straightforward end of the spectrum: the risks of abortion occur infrequently and are well 

established (as discussed above), and there is only one alternative medical path—continuing the 

pregnancy.  

43. The process for consenting abortions follows the universal informed consent 

principles that I have already discussed and employs the same physician “tool kit” that we use in 

any other medical context. As the National Academies report acknowledges, “there is consensus 

among professional guidelines” from leading medical organizations including the National 

Abortion Federation, the Royal College of Obstetricians and Gynecologists, and the World 

Health Organization—i.e., it is the standard of care—that when a patient presents for an abortion, 
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she should receive the following: “individualized, sensitive, and respectful communication; 

cultural sensitivity; review of the risks and benefits of the available abortion procedures that is 

based on evidence and is easy to understand; options for pain management, including 

nonpharmaceutical approaches, analgesia, sedation, and anesthesia; support for emotional and 

other needs as they arise; confirmation that the abortion decision is voluntary (not coerced); 

explanation of what will be done before, during, and after the procedure, including the pre-

abortion evaluation; description of what the patient is likely to experience, clear instruction on 

aftercare, and how to recognize potential complications requiring emergency care; whom to call 

and where to go for services for both routine and follow-up care; and information and counseling 

on future prevention of unintended pregnancy and contraceptive options, including the option to 

obtain contraception immediately following the procedure.”23

44. Based upon my own experience providing abortions in Illinois, Minnesota, 

Oklahoma, and Florida, in a wide variety of clinical settings—at multiple university-affiliated 

hospitals and multiple Planned Parenthood and independent outpatient clinics—as well as my 

participation at conferences relating to abortion care, and my review of relevant literature, I 

know that the medical community that provides abortions throughout the United States follows 

these guidelines and principles. The steps of the informed consent process may occur in varied 

order and be accomplished by a physician or by other qualified medical professionals, but the 

essence of the process is standard within the medical community, whether in Florida or 

elsewhere—setting aside legislatively imposed interference with this process.  

45. When a patient makes an appointment with or obtains a referral to an abortion 

provider, that patient already believes they are pregnant and is, at minimum, seriously 

23 National Academies Report, supra n.7, at 47-48. 
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considering abortion care. They almost certainly understand that there are two basic medical 

options that one might pursue with a pregnancy: (1) continue the pregnancy or (2) have an 

abortion. The vast majority of patients consider those two options in various ways on their own, 

with trusted friends or family and/or with other health care providers, before deciding to contact 

an abortion provider or being referred to one. Moreover, as noted above, approximately 60% of 

abortion patients have already had at least one birth. Patients also often investigate the different 

abortion methods that might be available to them before reaching out to set up an appointment. 

46.  In making an appointment with a health center that provides abortions, patients 

can schedule a termination or a stand-alone appointment for pregnancy testing and/or an 

ultrasound. The vast majority are ready and want to proceed directly to termination by the time 

they reach out to schedule, and they set up the appointment for termination. When they interact 

with the facility to schedule and plan for their appointment, that is often another opportunity for 

asking questions and gathering information that is important to them. Abortion providers (or staff 

they supervise) brief their patients either verbally or in writing about what they should bring to 

the appointment, how to prepare for the appointment, how long the process will likely take, and 

what arrangements they may need when it is finished.  

47. Once a patient arrives for an abortion appointment, that patient will typically 

interact not only with the physician that directly provides abortions, but also with a number of 

other trained staff members in a multi-step process. The patient will have a number of 

opportunities to ask questions of health care professionals in private conversations and to discuss 

their particular history, concerns, and preferences. Those may relate to the pregnancy, the 

abortion method(s), or their broader social or medical situation. Patients may raise general 

questions, such as whether the abortion will affect their future fertility (it will not) and/or may 
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ask about specific medical details, such as how long the abortion might take and whether there is 

likely to be pain or discomfort. The physician and other team members will engage the patient in 

open-ended conversations to make sure that they are at ease and best able to share their needs. 

Those professionals will also be watching for any sign of coercion or of uncertainty on the 

patient’s part. 

48. The first treatment step in the appointment will likely be to confirm the 

pregnancy. For some patients, we find that they are not pregnant or that a pregnancy has stopped 

developing (i.e., they have had a miscarriage). For those who are pregnant, we determine that the 

pregnancy is intrauterine and that the patient is within the health care facility’s gestational age 

limit for abortion. 

49. After that, the patient participates in one or more in-depth conversations with the 

physician provider as well as, typically, a trained nurse, health educator and/or counselor. These 

are the detailed informed-consent conversations that, once complete, conclude with either the 

patient’s voluntary consent to proceed or a decision not to proceed with an abortion at that time. 

In Florida and elsewhere, a physician providing care engages with the patient in a robust 

informed consent conversation, even if the same material has been covered with a health 

educator or other member of the health center’s professional staff. The physician will describe 

the abortion process, conveying accurate medical facts about each stage of the medication or 

procedural abortion, the potential medical complications or risks, the discomfort and side effects 

the patient may experience, and any subsequent medical care that may be necessary. Similarly, 

the physician also provides accurate medical information about any alternatives the patient is 

considering, including the medical risks of the alternative, whether that is a different type of 
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abortion or continuing the pregnancy, as well as information about obtaining prenatal care and 

adoption services.  

50. In addition, the physician personally explores with each patient whether she 

understands the medical information; whether she has any questions or concerns; and whether 

she feels sure of how she would like to proceed.      

51. Abortion providers also typically provide written materials that summarize some 

or all of the medical steps or medical risks associated with abortion and document possible 

ancillary medical care, such as sedatives, that the patient may request or need. During the 

consenting conversation, the physician will go over these matters verbally and discuss any 

questions the patient may have about them, to obtain informed consent for any ancillary care 

and, again, ensure the patient’s comprehension.  

52. In my experience, patients who have arranged and come for an appointment with 

an abortion provider will vocally express, to both me and my colleagues at the abortion facility, 

their level of certainty in their decision and their timing preferences. For the vast majority of 

patients, they are certain they want to proceed with an abortion and they convey to us that it is 

important for them to have that procedure as soon as possible. Once they have completed the 

preparatory steps and provided their informed consent, we then immediately move forward to 

provide them with either the medication or procedural care they have decided upon.   

53. For a small minority of patients who come for a termination appointment, it is 

very quickly apparent that they are uncertain about how to proceed and/or are still exploring their 

options. This becomes obvious either because the patient readily offers it up, or from the 

patient’s verbal and non-verbal responses to questions posed by myself and/or other health care 

staff regarding their decision-making process and certainty in their decision. In such situations, 
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we fully explore with the patient their concerns and medical options; help the patient identify 

other trusted resources and/or social supports in their lives that they might call upon; and, of 

course, will not proceed with the abortion. We make clear to the patient that they can return for a 

later appointment (gestational age permitting), continue the pregnancy, or seek care elsewhere, 

and that the choice as to how to proceed is fully up to them. 

54. When a patient expresses such uncertainty or definitively determines that she does 

not wish to proceed with an abortion and shares her thinking process, it may be related to a wide 

variety of personal considerations, but is never due to the medical risks of abortion. I have 

counseled well over a thousand patients regarding abortion in my career to date, and have never 

had a patient decide not to proceed with an abortion because of the medical risks of abortion. Nor 

am I aware of any other physicians who have had a patient decline abortion based on its medical 

risks. Although it is very important to ensure that patients fully understand the medical details 

and risks associated with abortion, and to enable their self-determination and autonomy 

regarding all medical interventions, for those patients who choose to continue their pregnancy, it 

is not the medical risks of abortion driving that decision. Patients readily grasp that an abortion is 

far safer from a medical standpoint than carrying a pregnancy to term. 

55. Once a patient has provided informed consent for a medication or procedural 

abortion, it is the medical standard of care to then proceed, during that same clinical visit, with 

the abortion. For a medication or two-day procedural abortion, this means starting the abortion 

process; for a one-day procedure, this means completing the abortion. 

56. The patient is provided with detailed instructions for after-care, including how to 

identify a complication, how to contact the health center, and what to do in the (rare) event of an 
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emergency, as well as resources relating to contraceptive care, including the option to obtain 

contraception immediately following the abortion.  

57. The Mandatory Delay Law’s 24-hour time period is purely arbitrary and bears no 

relation to how medical care currently proceeds or should proceed. To deny patients the health 

care they have come to the physician for, and to require at least a 24-hour delay (or, as detailed 

below, more likely a much longer delay) and a second, otherwise-unnecessary visit to allow 

access to that care—simply to comply with a legal requirement that has no foundation in 

medicine—denies patients appropriate care and invades their autonomy. And, as explained 

further below, the mandatory delay is particularly inappropriate for time-sensitive medical care 

like abortion, where the medical risks of abortion (although small) increase as gestational age 

progresses and continued pregnancy imposes strain throughout the patient’s body and carries its 

own significant health risks.   

Informed Consent for Other Health Care Services 

58. I understand that the State has argued that, in areas of medical practice outside 

abortion care, it is the de facto standard of care for there to be a one- or more day delay between 

when a patient receives the appropriate medical informed consent information from their 

physician and the start of the medical procedure or treatment. That is a false assertion. 

59. As I described above, physicians apply the principles of informed consent using 

their judgment and in response to individual patient needs and situations. Accordingly, there are 

many non-emergency, significant procedures and treatments that occur immediately after the 

physician or other health care professional counsels the patient and obtains informed consent. 

Moreover, whereas a patient who schedules an abortion appointment already believes herself to 

be pregnant and is aware of abortion as an option, patients obtaining other significant procedures 
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and treatments may be diagnosed with a particular condition, learn about their treatment options, 

give informed consent to one such option, and obtain the procedure or treatment all on the same 

day.  

60. For example, chorionic villus sampling (“CVS”) and amniocentesis are invasive 

procedures to obtain placental tissue or fetal DNA for genetic testing. The physician inserts a 

needle trans-abdominally or trans-cervically to obtain tissue from within the uterus. These 

procedures involve risks to both the patient (bleeding, injury, infection) and the pregnancy 

(including miscarriage). If prenatal patients undergo a routine ultrasound or other prenatal 

screening that unexpectedly indicates there may be a fetal genetic anomaly, they would be 

counseled on the option of undergoing diagnostic testing with CVS or amniocentesis. Patients 

can decide that they don’t want further genetic testing at all; that they wish to pursue other less 

invasive options; that they want more time to decide whether to undergo CVS or amniocentesis; 

or that they want to proceed with the CVS or amniocentesis that same day. Maternal-fetal 

medicine specialists routinely counsel and consent for CVS or amniocentesis and then perform 

these diagnostic procedures the same day for patients who opt to proceed immediately, not for 

any emergency but because patients frequently seek results as soon as possible. 

61. As another example, patients who carry a pregnancy to 39 weeks may be 

scheduled for an induction of labor—e.g., a vaginal delivery brought on by medications. They 

may arrive for that scheduled induction, which is not an emergency, and then unexpectedly find 

that the baby is breech (i.e., the fetus’s bottom is presenting first as opposed to the fetus’s head). 

Their physician may present two options—(1) an external cephalic version (“ECV”) procedure to 

try to turn the fetus in utero by manually applying pressure to the uterus, or (2) a cesarean section 

(“C-section”). Neither procedure needs to take place that day. And many patients in this scenario 
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have never previously been counseled on C-section or ECV as options (and, indeed, may never 

have even heard of ECV). Nevertheless, after learning about the nature and risks of their options, 

patients can and do consent to proceed with an ECV or a C-section that same day.  

62. As an ECV can be uncomfortable, if a patient decides on an ECV, whether in the 

induction appointment scenario, above, or at a prenatal visit for some other purpose that revealed 

the breech, that patient will have the choice to proceed with no pain medication, with intravenous 

pain medication, or with an epidural. Again, patients in these scenarios came to the visit without 

expecting the ECV procedure or any anesthesia, yet are routinely counseled and provide 

informed consent during that one visit, including for the epidural option. An epidural can cause 

bleeding, infection, and what is called a “spinal headache,” or more severe and rare 

complications like nerve injury, paralysis, or death. 

63. Alternatively, a patient may choose to proceed with a C-section, which is a major 

abdominal surgery, which carries risks of hemorrhage, infection, injury to surrounding organs, 

need for blood transfusion, need for unanticipated surgery including hysterectomy, and death. 

Yet the option of a C-section is nonetheless routinely made available that same day to pregnant 

patients under the non-emergency circumstances described above, as long as the physician and 

other required health care staff and operating room facilities have availability.  

64. Miscarriage care is another example of a procedure or treatment that may be 

provided to a patient the same day she learns of the need for such care and receives informed 

consent information.  Miscarriage management is a particularly apt analogy, because, as 

described above, it is an exact mirror of abortion care from a medical point of view, involving 

the same skills and risks associated with emptying the uterus. If a prenatal patient relatively early 

in her pregnancy comes to see her OB/GYN and her pregnancy has failed, or a patient with an 
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abortion appointment discovers at that appointment that a pregnancy has already ended, the 

options for the patient to ensure her uterus fully empties are to (1) use a medication regimen: 

either mifepristone and misoprostol together or misoprostol alone, (2) have a surgical procedure 

to empty the uterus that is identical to procedural abortion, or (3) wait to see whether she 

naturally expels the tissue. The physician will inform the patient about those options and discuss 

the medical risks and benefits with her. Every day, all over the country, patients consent to and 

receive medical or surgical miscarriage management on the same day they learn of the 

miscarriage and are counseled about their treatment options. 

65. In addition, there are many other examples of non-trivial and/or invasive 

procedures or treatments that occur in health care all the time, with accompanying medical risks, 

that we consent to and receive treatment for concomitantly. These include, for example, 

immunizations, insertions of intrauterine devices (IUDs) and subdermal contraceptive implants, 

steroid injections, and many more, including many medications carrying serious (indeed, life-

threatening) risks that may be taken by a patient on the same day the medication is first 

prescribed. 

66. To the extent that some procedures and treatments are routinely performed only a 

day or several days or weeks after the patient meets with their physician and is counseled about 

their treatment options, that is not because of any standard of care requiring a strict period of 

delay, untethered from individual patient needs, for the purpose of ensuring informed consent. 

Rather, any such de facto delay is a product of, for example, insurance policies or logistics, 

health care business operations (including busy schedules), large health care facilities (in which 

procedures may be performed in different locations than the physician’s office), or to permit care 

coordination for patients with complex medical conditions. Additionally, the false notion of a de 
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facto waiting period for other, non-abortion procedures also ignores that physicians and their 

staff—in many specialties and settings—will rearrange their schedules and treat patients with 

little advance time (less than 24 hours) to accommodate patients’ important needs unrelated to 

medicine. When patients, for example, need to schedule same-day or next-day (less than 24 

hours later) procedures because of elder or child care responsibilities, travel for their jobs, or 

other obligations that will make them unavailable or unable to schedule in a more typical way, 

physicians work to accommodate those needs. The Mandatory Delay Law, again, takes away 

appropriate physician discretion and judgment to advance the patient’s best interests.  

The Mandatory Delay Law Undermines Informed Consent 

67. A mandatory period of non-responsiveness to a patient’s fully informed and 

voluntary request for health care is antithetical to the whole purpose of medical informed consent 

and undermines the physician-patient relationship. Informed consent exists to enable self-

determination around what happens to one’s body, and the physician-patient relationship 

depends on trust and a shared effort to advance the patient’s interests by providing the patient’s 

chosen health care. 

68. Whether for abortion care or any other medical care, it would undermine my 

relationship with my patients if, after making them aware of all the medical considerations 

relevant to their health care decision, and after they affirm that they are sure of their decision and 

ready to proceed, I then have to tell them that we must wait for an arbitrary, at least day-long 

period of time—no matter how urgently they seek the care, no matter how significant the 

practical hurdles they would have to navigate to wait, and no matter my availability and the 

availability of all the resources I need to provide the care (such as a treatment or procedure room, 

the relevant medications and equipment, the necessary staff, and time in my schedule). While 
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patients understand that there may be logistical or scheduling hurdles to accomplish the health 

care they seek, a mandatory delay of 24 hours—with no medical or health-care-resources 

justification—will undermine patients’ trust in physicians and the health care system overall.   

69. As detailed further below, the Mandatory Delay Law also undermines the 

physician-patient relationship by tying its one, far-too-narrow exception based on a patient’s 

personal circumstances to the existence of some formal documentation. When physicians ask a 

patient about their personal situation and social history, they do not require extrinsic 

documentation of that history. The physician-patient relationship is built on trust and openness. 

But the Mandatory Delay Law erodes that trust, because it requires physicians to ask for and 

obtain documentation in order to avoid needlessly delaying a patient’s abortion when the patient 

is seeking the abortion based on rape, incest, domestic violence, or human trafficking.  

70. At the same time, the existence of this inadequate exception for patients who can 

prove they are seeking an abortion because of rape, incest, domestic violence, or human 

trafficking underscores that the Mandatory Delay Law is not designed to ensure patients have 

time to consider the medical risks of abortion versus carrying a pregnancy to term. Were that the 

case, there is no reason why this subset of patients would be exempted from its requirements. 

C. The Mandatory Delay Law Will Delay Care by More than 24 Hours in Many Cases, 

and Prevent Some from Getting a Desired Abortion at All 

71. Nationwide, 75% of abortion patients are poor or have low incomes.24 A majority 

identify as people of color, including 53% who identify as Black or Hispanic.25 As noted above, 

59% of abortion patients already have at least one child.26

24 Guttmacher Inst., supra n.3. 

25 Id.

26 Id.
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72. Traveling to an abortion clinic even once is extremely challenging for many 

patients. At the best of times, obtaining time off work, as well as finding and paying for 

transportation, food, lodging, and safe and reliable childcare can be costly and difficult. More 

recently, these challenges have only been exacerbated by the COVID-19 pandemic. In my 

experience, patients who have decided to seek an abortion frequently need to delay their 

appointment while they gather the necessary funds associated with travel away from home and 

for the abortion procedure itself, arrange for childcare or care of other family members, and 

request or make preparations for time away from work. 

73. Many abortions patients are delayed in accessing care because of the need to find 

an appointment that accommodates their work schedules. It is common for patients to have to 

delay an appointment by a week or several weeks until they have a day off work that aligns with 

the clinic’s appointment availability. 

74. In light of these realities, the Act—which necessitates an extra in-person trip to 

the clinic to obtain counseling already required under pre-existing Florida law—would in many 

cases delay patients by far more than 24 hours, and in some cases up to several weeks.  

75. At minimum, the Act would double the costs and logistical difficulties to reach 

the clinic in order to obtain an abortion. And, notably, if patients are delayed past certain points 

in pregnancy when the nature of the abortion procedure changes and therefore becomes more 

expensive, the delay will compound as they attempt to raise additional funds for the later 

procedure. If the patient is delayed to the point where they want or need IV sedation, and thus 

need to bring a companion with them to the clinic, this would further multiply the expenses, 

logistical challenges, and potential for delay. Furthermore, many patients either will have to take 

a second day or partial day off work and forgo wages, or else schedule an appointment on a day 
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when they do not have work obligations—which may be multiple weeks out and thus, even 

further delay their care.  

76. Moreover, many clinics in Florida only provide abortion care on one or a couple 

of days per week, which may not be sequential. This is a product of both standard health care 

operational considerations—e.g., it may not be affordable to pay a physician and all supporting 

staff involved in the provision of abortion care to be onsite multiple days per week—as well as 

needing to find and accommodate the schedules of the limited number of physicians specializing 

in abortion care, particularly in communities where abortion is stigmatized.  

77. In addition, delays may push patients past the gestational limit for abortion care 

available at the nearest provider, forcing them to travel farther for care, requiring them to raise 

additional funds and presenting further logistical challenges to care.  

78. For all of these reasons, the reality is that a “24 hour” mandatory delay will in 

practice be far longer for many. 

79. The Mandatory Delay Law will inevitably push some patients past the timeframe 

for a medication abortion, even if that is the method they strongly prefer.  

80. And for some patients, having to make a second trip to the clinic will simply not 

be feasible. Those patients will ultimately end up continuing the pregnancy against their will, or 

may even attempt to self-induce. This is particularly likely for patients living in medically 

underserved areas for whom transportation to an abortion provider will be particularly lengthy 

and costly (and require greater time away from children, work, and other obligations); for poor 

and economically disadvantaged patients living any amount of distance from the nearest clinic; 

and for patients experiencing abuse at home, as detailed below.  
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D. The Act Will Harm Women’s Health 

81. By delaying care by, at minimum, 24 hours, and in reality at least several days 

and often weeks, the Mandatory Delay Law will harm patients. As detailed below, the narrow 

“medical emergency” exception falls far short of preventing such harm. 

82. First, while abortion is very safe, the risks increase as pregnancy advances. By 

delaying patients’ care, the Act would heighten the medical risks associated with the abortion 

itself.  

83. Second, by preventing abortion patients from timely ending their pregnancies, the 

Mandatory Delay Law would subject patients to the serious risks and pains of pregnancy for 

days or weeks longer than they otherwise would choose. 

84. Pregnancy is a condition impacting nearly every aspect of a woman’s physiology. 

Even in uncomplicated pregnancies, many women suffer from symptoms such as headaches, 

nausea, vomiting, fatigue, back pain, constipation, increased urination, difficulty sleeping, 

difficulty breathing, and nose bleeds. Such symptoms, even when not severe, can still cause 

significant pain and discomfort that interferes with a pregnant woman’s ability to sleep, work, 

care for other children, and engage in other essential daily tasks.  

85. Pregnancy is a stress test for human physiology, impacting multiple organ 

systems. For instance, there is a 30-50% increase in blood volume during pregnancy, which can 

strain the heart and cardiovascular system and kidneys. Changes in pulmonary (lung) physiology, 

displacement of the diaphragm (muscle used with respiration) by the enlarging uterus, and 

increased energy demands of the developing fetus make pregnant women not only more 

susceptible to, but likely to suffer greater morbidity from respiratory illnesses such as influenza 

and COVID-19. And the hormones produced during pregnancy make a woman more 

Ex. B - 029
Petitioner App. 149



29 

diabetogenic (i.e., more insulin resistant), making it more difficult to maintain blood glucose 

levels at a stable level.  

86. If a woman has any “comorbidities”—i.e., co-existing conditions or diseases— 

pregnancy can be even more dangerous to her health, in both the short and long-term. Pregnancy 

exacerbates many dangerous conditions, such as diabetes and hypertension (high blood 

pressure). It is not uncommon for a patient who, at the start of pregnancy, could control her 

diabetes with a daily pill to need to start insulin injections as pregnancy progresses to control her 

blood glucose levels, or for a patient with hypertension to see her blood pressure levels steadily 

increase throughout the pregnancy and require initiation or increase of blood pressure 

medication. Patients with underlying autoimmune disorders, such as lupus, may experience 

exacerbation of otherwise quiescent disease which can manifest as increased fatigue, arthritis, 

rash, and even renal dysfunction. Women with underlying cardiac disease or dysfunction can 

potentially experience deterioration in cardiac function while pregnant. Furthermore, women 

who have had previous pregnancy complications are at heightened risk for recurrence.  

87. Pregnancy can also exacerbate mental health conditions. For instance, women 

with pre-existing mood disorders, like depression or anxiety, may experience a worsening of 

symptoms during pregnancy. 

88. Notably low-income pregnant women and pregnant women of color experience 

more comorbidities such as obesity, hypertension, and diabetes. Centuries of systemic  racism 

and inequality have contributed to barriers to quality education, opportunities for economic 

advancement, and availability of and access to quality healthcare.27 The long history of anti-

27 See, e.g., Keith Churchwell et al., Call to Action: Structural Racism as a Fundamental Driver of Health 

Disparities: A Presidential Advisory From the American Heart Association, 142 Circulation e454 (Dec. 2020), 
https://www.ahajournals.org/doi/epub/10.1161/CIR.0000000000000936. 
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Black racism in the United States, which has been pervasive throughout many layers of our 

society, including within the medical system, has created a legacy of distrust of the health care 

system that can deter Black men and women from seeking preventive health services or prompt 

treatment, further compounding medical comorbidities frequently associated with poverty. The 

sequela is a persistent and devastating cycle of distrust, poverty, and disparate health 

consequences.28

89. In other words, the populations most likely to choose abortions are the same 

populations for whom being forced to remain pregnant generally poses the greatest medical risks.  

90. I understand that the Act includes a “medical emergency” exception that permits 

patients to obtain their abortion without delay if a physician “has obtained at least one 

corroborative medical opinion attesting to the medical necessity for emergency procedures and to 

the fact that to a reasonable degree of medical certainty the continuation of the pregnancy would 

threaten the life of the pregnant woman.” Fla. Stat. § 390.0111(3)(b).  If a second physician is 

not available, the physician must “document reasons for the medical necessity in the patient’s 

medical records.” Id. 

91. In my expert opinion, this “emergency” exception for circumstances in which 

delay would be life-threatening does not adequately protect patients whose health, though not 

necessarily life, will be compromised if they are forced to remain pregnant by days or weeks 

longer. Consider a few examples: 

28 See, e.g., Joint Statement by Am. Coll. of Obstetricians & Gynecologists et al., Obstetrics and Gynecology: 
Collective Action Addressing Racism (Aug. 2020), https://www.acog.org/news/news-articles/2020/08/joint-
statement-obstetrics-and-gynecology-collective-action-addressing-racism. 
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92. As noted above, most (50-80%) of pregnant people experience nausea and/or 

vomiting,29 which is understood to be caused by the hormones that pregnancy produces. This 

phenomenon is sometimes referred to as “morning sickness,” though it can occur at all hours of 

the day and night. Nausea and vomiting tend to be most common in the first trimester, which is 

also when most (88%) of abortions in the United States occur.30 Although such nausea and 

vomiting can be extremely unpleasant and interfere with a person’s ability to engage in basic 

daily functions, “morning sickness” is not considered life-threatening. The Mandatory Delay 

Law will thus necessarily subject tens of thousands of abortion patients each year to nausea and 

vomiting for days or weeks against their will.  

93. Now consider an abortion patient suffering from Hyperemesis gravidarum, a 

condition of pregnancy involving extreme nausea and vomiting that occurs in up to 3% of 

pregnancies.31 It is the most prevalent cause of hospitalization in early pregnancy and the second 

leading cause of hospitalization during pregnancy overall (after preterm labor).32 Patients with 

hyperemesis gravidarum—which can last throughout pregnancy—typically experience severe 

and persistent nausea and vomiting throughout the day; struggle to hold down food or water 

without assistance of medications; and lose weight as a result. Such symptoms are horribly 

uncomfortable and debilitating. Hyperemesis gravidarum patients sometimes must be admitted to 

a hospital in order to receive fluids, nourishment, and anti-emetics (i.e., anti-nausea medications) 

intravenously. Indeed, I have personally cared for patients who have been admitted to a hospital 

29 Am. Coll. of Obstetricians & Gynecologists, Practice Bulletin: Nausea and Vomiting of Pregnancy (Jan. 2018), 
https://www.acog.org/clinical/clinical-guidance/practice-bulletin/articles/2018/01/nausea-and-vomiting-of-
pregnancy [hereinafter “ACOG Nausea & Vomiting”]. 

30 Guttmacher Inst., supra n.3. 

31 ACOG Nausea and Vomiting, supra n.29. 

32 Id.; see also Julie A. Gazmararian et al., Hospitalizations During Pregnancy Among Managed Care Enrollees, 
100 Obstetrics & Gynecology 94 (2002)). 
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for months during a much-wanted pregnancy because they simply could not control their severe 

Hyperemesis gravidarum symptoms without active IV medication management. However, in a 

developed country like the United States, where patients have access to modern medicine, 

including the intravenous administration of fluids and nutrition, Hyperemesis gravidarum is not 

thought of as life-threatening.  

94. Hyperemesis gravidarum resolves when pregnancy ends, whether through 

childbirth, miscarriage, or abortion. I have cared for patients who sought an abortion in part 

because of how terribly they were suffering with Hyperemesis gravidarum. And I have cared for 

patients with a Hyperemesis gravidarum diagnosis who sought an abortion for entirely different 

reasons, but who were particularly desperate to end the pregnancy because of how miserable and 

debilitating the condition is. In either case, it would be unethical for me to force those patients to 

delay their abortion by even one day. Yet that is precisely what the Mandatory Delay Law would 

force me to do. 

95. Patients with mental health conditions, such as anxiety disorder, are also likely to 

suffer harm to their health if forced to delay a wanted abortion. I have cared for many women 

experiencing uncontrollable anxiety: patients who have gone many nights in a row without 

sleeping, and who are therefore unable to function—they cannot meet the minimum criteria for 

their jobs; they cannot focus sufficiently to care for their kids. For patients suffering from anxiety 

disorders, anxiety can manifest as a true panic attack, with physiological responses including 

hyperventilation, heightened heart rate, and sometimes fainting. The prospect of having to 

remain pregnant against their wishes unless and until they are able to return to the clinic for a 

second visit is the kind of trigger likely to exacerbate the symptoms of anxiety and, for some, 

drive an extreme physiological response.  
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96. In addition, delaying a desired abortion also risks long-term health consequences 

for some patients with comorbidities. For instance, hypertension—i.e., high blood pressure—

strains the heart and kidneys; it can contribute to cardiac disease, renal failure, as well as stroke 

(bleeding in the brain, or disruption of blood supply to part of the brain). It is well established 

that pregnancy exacerbates hypertension, with blood pressure sometimes increasing rapidly over 

a short period of time, even if not to a level that would be considered a life-threatening 

emergency. While blood pressure can revert to its pre-pregnancy levels after a pregnancy ends, 

for some women, blood pressure levels remain elevated postpartum and even permanently. Thus, 

a patient with hypertension whose abortion is delayed by one or more weeks as a result of the 

Act may experience a pregnancy-related worsening of hypertension during that period that never 

fully resolves, even after the abortion.  

97. As these (non-exhaustive) examples illustrate, forcing abortion patients to remain 

pregnant for one day, multiple days, or weeks longer against their will poses both short- and 

long-term health consequences that would not fit within the Act’s medical emergency exception, 

but nonetheless can be extremely painful, distressing, and debilitating. 

98. Florida’s own abortion-reporting data confirm that a significant number of 

Floridians fall in this category. In 2020, 1,111 abortions were reported in Florida as being “due 

to Physical Health of Mother that is not Life Endangering,” and an additional 1,409 were 

reported as being “due to Emotional/Psychological Health of the Mother.”33 And these already 

high numbers no doubt significantly undercount the number of abortions performed each year 

under circumstances where delay would endanger the woman’s physical or mental health, 

because of the limitations of Florida’s abortion reporting: Clinic staff are permitted to select only 

33 Fla. 2020 ITOP Report, supra n.5. 
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one reason, even when there are multiple factors informing a patient’s abortion decision, as is 

usually the case. Moreover, the catch-all, undefined category of “elective abortion” is by far the 

most common choice (15,271 in 2020), and unquestionably includes circumstances where the 

patient was suffering significant harm to their physical and/or mental health as a result of the 

pregnancy but the abortion was not specially classified as being primarily driven by those health 

factors.  

99. Finally, the Act poses additional and serious health risks for patients who want an 

abortion but simply cannot make it to the clinic twice and thus ultimately carry a pregnancy to 

term. As noted above in paragraph 80, this is particularly likely for patients living in medically 

underserved areas, poor patients, and patients experiencing abuse at home.  

100. As discussed above, pregnancy poses a range of serious risks. It exacerbates 

medical comorbidities, and can elevate the severity of those conditions long after delivery. 

Vaginal delivery can lead to permanent pelvic floor damage that can have long-term 

consequences, such as incontinence and pelvic pain. C-section delivery carries significant risks 

including hemorrhage and organ damage. And, as noted above, ongoing pregnancy and 

childbirth carry a much higher risk of mortality than abortion, a risk that is even further 

magnified for black women in the context of systemic racism and health inequity. 

E. The Act Is Especially Unnecessary and Harmful for People Seeking Abortions 

Because of a Diagnosis of a Fetal Anomaly 

101. For patients seeking to terminate a wanted pregnancy because of a fetal diagnosis, 

the Act is especially unnecessary and cruel.  

Ex. B - 035
Petitioner App. 155



35 

102. In 2020, Florida’s reporting indicates that at least 734 Florida abortions took place 

because of a serious fetal anomaly; 469 of those took place in the second trimester and 265 in the 

first trimester.34

103. As described above, a legislatively mandated delay period is never necessary to 

advance informed consent for abortion, and to the contrary undermines informed consent and the 

physician-patient relationship. This is especially apparent in the context of patients with fetal 

diagnoses who ultimately determine that an abortion is the right choice for them and their family 

under the circumstances. Such patients come to an abortion appointment only after absorbing 

complex, unexpected information about their pregnancies, the fetal condition, and their options, 

and consulting with numerous medical professionals (e.g., pediatric cardiologists, 

neonatologists) and other sources about the particular fetal issue(s) they face.  These patients 

typically have highly desired pregnancies, have resolved that abortion is the right choice for 

them, and feel confident in their decision, despite disappointment and grief. While informed 

consent by the abortion provider is of course still necessary, these patients’ decision are never 

affected by the medical risks associated with abortion. As I noted above, I have never had a 

patient choose to continue a pregnancy based on the medical risks of abortion. Especially in the 

setting of a desired pregnancy with an unexpected catastrophic fetal diagnosis, when a patient is 

understandably grieving, being told by her physician that she must endure an arbitrary mandatory 

delay would be particularly painful and damaging to the physician-patient relationship. 

104. While some maternal-fetal medicine specialists may be both willing and qualified 

to provide the mandatory counseling information required by Florida law to a patient 24 hours 

before referring her to an abortion provider, thus potentially satisfying the Mandatory Delay Law 

34 Fla. 2020 ITOP Report, supra n.5.
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and enabling the patient to obtain their abortion without an additional visit, not all referring 

physicians will feel comfortable doing so. For instance, not all physicians working in maternal-

fetal medicine provide abortions and thus they may not be as familiar with the details of the 

various methods as they would like to provide full consenting information for purposes of the 

Act. Moreover, given the serious penalties faced by any physician who performs an abortion in 

violation of the Act—including potentially licensure suspension—abortion providers would have 

difficulty relying on a referring physician to satisfy the Act’s requirements.  

F. The Act Will Cause Particular Harm to Patients Suffering Abuse 

105. It is common for women experiencing intimate partner violence (“IPV”) to seek 

abortion care.35 This is due to a number of factors, including that abusers frequently sabotage a 

partner’s ability to safely and effectively use contraception, thus leading to more unintended 

pregnancies; that pregnancy is often a time of escalating violence; and that a person experiencing 

IPV may not wish to be further tethered to an abusive partner or to bring a(nother) child into an 

abusive household.36

106. But making even one trip to an abortion clinic can be extremely challenging for 

people experiencing IPV, who routinely have to hide their pregnancy and/or abortion decision 

from their abuser. A signature characteristic of many abusive relationships is for the abuser to 

exert control over every aspect of their partner’s life, including their movement and finances, and 

to systematically alienate their partner from other friends and family members so that they are 

entirely dependent on the abuser. Having to navigate the costs and arrangements of traveling to 

an abortion clinic once—no small feat for many patients, as detailed above—is all the more 

35 Megan Hall et al., Associations between Intimate Partner Violence and Termination of Pregnancy: A Systematic 
Review and Meta-Analysis, 11 PLoS Med 1 (Jan. 2014).  

36 Id.
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complex for women experiencing IPV, and typically requires significant planning that can 

substantially delay care, if they can get to the clinic at all.  

107. By significantly increasing the costs and logistical difficulties of traveling to 

obtain an abortion, the Mandatory Delay Law will, at minimum, cause serious delays for people 

experiencing IPV who do not have support for their abortion decision. It is highly likely that 

such delays will far exceed 24 hours, in light of both the challenges described above in 

paragraphs 71-80 and the very low likelihood that people will be able to evade their abuser for 

two days in a row. And many likely will not be able to return to the clinic a second time at all, 

either because of the logistics, or because they were “caught” by their abuser—with potentially 

violent consequences. 

108. The Act’s narrow exception for a woman who can “present[] to the physician a 

copy of a restraining order, police report, medical record, or other court order or documentation 

evidencing that she is obtaining the abortion because she is a victim of rape, incest, domestic 

violence, or human trafficking” is inadequate to protect many women seeking abortions in those 

circumstances.  

109. Most rape, incest, domestic violence, and human trafficking goes unreported. 

According to the Bureau of Justice Statistics within the U.S. Department of Justice, only 34% of 

rape/sexual assault victimizations were reported to the police in 2019 (and only 25% of such 

victimizations were reported the previous year).37 And only about half of incidents of domestic 

violence are reported to the police (47% in 2018 and 52.2% in 2019).38 Another U.S. Department 

of Justice report found based on data from 1995 to 2013 that females ages 18 to 24 had the 

37 Rachel E. Morgan & Jennifer L. Truman, Bureau of Justice Statistics, U.S. Dep’t of Justice, Criminal 
Victimization, 2019 (Sept. 2020) 

38 Id.
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highest rate of rape and sexual assault victimizations of females in any age group, and that 

among victims in that age group who are students, a meager 20% reported the rape/sexual assault 

to police.39 Thus, many victims of violence will lack the necessary documentation to fit within 

the Mandatory Delay Law’s exceptions. 

110. Moreover, if a woman attempts to obtain the necessary documentation by 

reporting the violence, she is putting herself (and, in some cases, her children) in a very 

dangerous position because of the high likelihood of retaliation if her abuser discovers the 

reporting.  

111. Young people living with abusive parent(s) or guardian(s) to whom they cannot 

safely disclose their pregnancy and/or abortion decision face similar risks and challenges. Under 

other Florida laws, young people who cannot get a parent or guardian to consent to an abortion 

are required to obtain a judicial bypass. In some cases, that court order may reflect that the minor 

is obtaining the abortion because she is a victim of rape, incest, domestic violence, or human 

trafficking—but that certainly is not always the case. For instance, a 17 year-old in an abusive 

home who needs an abortion because she became pregnant after consensual sex with someone 

her age would not be eligible for the Act’s exception. In order to obtain an abortion, she would 

therefore need to not only go through a legal proceeding in order to obtain a bypass, but then 

make two trips to the abortion provider, all without the knowledge of her abusive parent(s) or 

guardian(s). For the same reasons explained above, this will be extremely difficult or impossible 

and will put that young person’s health at serious risk. 

39 Sofi Sinozich & Lynn Langton, Bureau of Justice Statistics, U.S. Dep’t of Justice, Rape and Sexual Assault 
Victimization Among College-Age Females, 1995–2013 (Dec. 2014). 
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112. In short, the Mandatory Delay Law puts victims of violence who need abortion 

care at life-threatening risk of increased abuse. And, this patient population is particularly likely 

to have their abortion significantly delayed, or be unable to obtain an abortion at all, because of 

the Act’s extra trip requirement.  

G. Even if a Delay Were Necessary, There Are Less Burdensome Ways to Provide the 

Counseling Information 24 Hours In Advance 

Counseling by Telemedicine 

113. Florida is not the only state to impose a requirement that abortion patients delay 

their care for an arbitrary period of time after being counseled about their medical options, and it 

is my expert opinion (shared by the National Academies) that those similar state laws are also 

misguided and harmful.40 However, Florida’s approach is particularly likely to burden patients, 

cause significant delays, jeopardize patients’ physical and mental health, and prevent some 

patients from obtaining an abortion at all. That is because of the Act’s requirement that 

physicians provide the counseling information “while physically present in the same room” as 

the patient, thus necessitating an extra in-person trip to the clinic. By contrast, I am aware that 

some other states with mandatory delay laws permit patients to receive state-mandated 

counseling information in advance by phone, mail, or videoconference.41

114. Even imagining that it were necessary for a patient to be counseled 24 hours 

before her appointment (which it is not, as explained above), there is no reason why I and other 

abortion providers could not effectively do so using telemedicine. Indeed, telemedicine is now 

40 National Academies Report, supra n.7, at 11, 77-78. 

41 Guttmacher Inst., Counseling and Waiting Periods for Abortion (Oct. 1, 2021), https://www.guttmacher.org/state-
policy/explore/counseling-and-waiting-periods-abortion. 
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ubiquitous across virtually all areas of medicine—for counseling as well as diagnostic and 

treatment purposes—a trend long underway but accelerated by the COVID-19 pandemic.  

115. I understand that the State has argued in this litigation that permitting the 

mandatory counseling to be done via telemedicine was not a viable option because the 

counseling cannot occur until after the patient has had an ultrasound performed. But this 

rationale does not hold water. 

116. In my experience and consistent with the medical research, most abortion patients 

can accurately self-date their own pregnancy based on their last menstruation and/or date of 

sexual activity. For instance, a 2013 systematic review of published literature evaluated the 

accuracy of using LMP, compared to ultrasound, for assessing gestational age prior to first 

trimester medication abortion.42 It found that 70.8 to 90.5% percent of patients knew their LMP 

“with certainty.”43 Even at later gestational stages, I have found that many patients can self-date 

precisely or within a few weeks of their LMP.

117. Indeed, the American College of Obstetricians and Gynecologists (ACOG) and 

the Society of Family Planning (SFP), two preeminent national professional organizations for 

OB-GYNs and family planning providers and researchers, recently confirmed that a clinician 

does not ever need to perform an ultrasound before prescribing medication abortion “[f]or 

patients with regular menstrual cycles, a certain last menstrual period within the prior 56 days, 

and no signs, symptoms, or risk factors for ectopic pregnancy,” noting further that “[m]ost 

abortion care globally is provided without ultrasound examination.”44

42 Dana Schonberg et al., The accuracy of using last menstrual period to determine gestational age for first trimester 

medication abortion: a systematic review, 90 Contraception 480 (2014). 

43 Id.

44 Am. Coll. of Obstetricians & Gynecologists, Practice Bulletin No. 224: Medication Abortion Up to 70 Days 

Gestation (Oct. 2020).  
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118. My testimony in this case does not concern whether an ultrasound is necessary or 

appropriate—that pre-existing state law requirement is not challenged in this case—but rather 

when the ultrasound required by preexisting Florida law could be appropriately performed to 

dramatically reduce the burden imposed by the Mandatory Delay Law while still furthering its 

(purported) goal. There is simply no good reason why a patient could not be counseled about the 

nature and risks of abortion and the medical risks of ongoing pregnancy by telemedicine at least 

24 hours in advance of the abortion appointment, and then have an ultrasound performed on the 

day of the appointment to confirm the gestational age, after which the physician would update 

the counseling if needed.  

119. The risks for any individual patient of continuing a pregnancy to labor and 

delivery remain the same, regardless of their LMP at the time of the counseling. And while the 

abortion methods for which a patient may be eligible, and the risks associated with those 

methods, do vary to a certain degree, the major risks associated with abortion remain 

extremely—and very comparably—low throughout pregnancy. For instance, as noted above, one 

high-quality analysis of more than 50,000 abortion patients found a major complication rate of 

0.23% for medication abortion, compared to 0.16% for first-trimester aspiration abortion and 

0.41% for second-trimester or later procedures.45 Moreover, the abortion methods available 

change only at a few points in pregnancy, and thus a patient who learns via ultrasound that her 

estimated LMP was inaccurate by even a few weeks would not necessarily receive different, or 

significantly different, counseling.

120. Of course, a patient who is not sure of her LMP at the time of a telemedicine 

counseling visit, or who learns upon having an ultrasound that her estimated LMP was 

45 Upadhyay, supra n.18. 
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meaningfully incorrect, would be entirely free to take additional time (whether 1 hour, 24 hours, 

or more) to consider any new medical information before consenting to an abortion—as is 

already the case under pre-existing Florida law.  

121. And at the very minimum, the majority of abortion patients who are able to

accurately self-date their pregnancies and receive all of the counseling information via 

telemedicine should not be subject to an onerous and unnecessary in-person requirement. While 

still unnecessary and harmful, a less burdensome application of the Mandatory Delay Law 

would be for only those patients who are not sure of their LMP or whose self-dated LMP is later 

shown by ultrasound to be meaningfully inaccurate to be forced to make a second in-person trip. 

Counseling by Other Allied Health Professionals 

122. Even if an in-person trip were required, the Mandatory Delay Law would be

somewhat less burdensome if trained, non-physician clinic staff were permitted to provide the 

counseling information rather than physicians only.  

123. Florida’s pre-existing informed consent law already acknowledges that non-

physicians can perform and interpret ultrasounds. Fla. Stat. Ann. § 390.0111(3). And trained 

patient educators and other health center staff already play a valuable role in the informed 

consent process, typically meeting with the patient before or after they see the physician to 

review the nature and risks of the abortion methods and of ongoing pregnancy and aftercare 

instructions, among other things. The State has argued in this case that the goal is to ensure 

patients learn about the medical risks of abortion and of ongoing pregnancy at least 24 hours 

before consenting to an abortion, and that stated goal could likewise be satisfied if the patient 

meets with a qualified non-physician at least 24 hours before the abortion, and then discusses the 
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counseling information again with the physician before giving consent (consistent with 

preexisting Florida law). 

124. While patients would still face all of the same burdens I’ve described in terms of

raising funds, making arrangements, and taking time off work to travel to an abortion provider 

for an extra in-person trip, permitting qualified non-physicians working in conjunction with the 

physician to conduct the day 1 counseling would enable some patients to be seen more quickly, 

because both visits would not be contingent on the health center having a physician in the office 

with availability in his or her schedule. For instance, if a clinic only has a physician in the office 

and offers abortion care on Mondays and Thursdays, but has other qualified staff onsite on other 

days, a patient who calls for an appointment Thursday afternoon could potentially have the 

counseling visit on Friday and then obtain her abortion the following Monday, rather than being 

delayed for a full week. 

Dated: October 8, 2021 

______________________________ 

Shelly Hsiao-Ying Tien, M.D., M.P.H. 

/s/ Shelly Hsiao-Ying Tien
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Shelly Hsiao-Yina Tien. M.ll Al P.H.

Planned Parenthood - South, East and North Florida
03 2021 - current

Trust Women - Oklahoma City, OK
02 2021 - current

NorthShore University Health System/University of Chicago
07 2015 12 2020

Fellowship, Maternal-Fetal Medicine
University of Minnesota. Minneapolis
07 2012 - 06 2015

Residency, Obstetrics and Gynecology
Advocate Illinois Masonic Medical Center. Chicago. Illinois
07 2008 - 06 2012

Medical Education

Tufts University School of Aledicine. Boston. Massachusetts

08 2003 - 05 2008
M.D. AI.P.H.

Education
Undergraduate - University of Illinois. Champaign Urbana
Biology
08 1999 - 06 2003
B.S.

Board certification
Maternal-Fetal Medicine 2018
Obstetrics and Gynecology 2013

Memberships

Society for Maternal-Fetal Medicine
2012 - current
American Congress of Obstetricians and Gvnecologists
2008 current
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Committees 

Northshore University Health System Obstetric Practice Committee - Chair, 2016 – 2020 

• Educational committee that creates physician guidelines and nursing protocols for
obstetric care for Evanston and Highland Park hospitals.

Northshore University Health System Epic Physician builder, 2018 – 2020 

• Create and implement obstetric clinical workflows for our Epic electronic medical record
system.

Illinois Perinatal Quality Collaborative (ILPQC) - Clinical lead for the Immediate 

Postpartum Long Acting Reversible Contraception initiative, 2018 – 2020 

• Implementation of immediate postpartum LARCs for patients at Evanston and Highland
Park hospitals, with on-going data collection of our outcomes.

• Provision of educational support for other birthing hospitals in the state.

Maternal-Fetal Medicine Clinical Competency Committee, 2018 - 2020

• Biannual meeting and evaluation of educational progress for maternal-fetal medicine
fellows.

Volunteer Experience 

Medical Students for Choice (MSFC), Massachusetts, 09/2003-04/2008
Student coordinator

• Facilitated multiple lectures and workshops on reproductive education and contraception.

• Arranged the 2005 regional student conference for MSFC.

Cross Cultural Solutions, Ghana, 06/2003-07/2003
Medical Volunteer

• Volunteered through the organization Cross Cultural Solutions.

• Provided immunizations to children, assisted in the local health center pharmacy, and
taught women's health education in the maternity ward.

Provena Mental Health, Illinois, 04/2001-05/2002
Suicide Hotline Volunteer 

• Volunteer counselor on the suicide hotline.

• Provided mental health interventions to clients in crisis, and general health resources and
information for family members and support persons.

Rape Crisis Services, Illinois, 05/2000-05/2003 
Medical Advocate and Hotline Volunteer 

• Hotline volunteer providing counseling, support and resources to survivors of sexual
violence.
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• Medical advocate for patients – provided education and support during the emergency
room visits for patients who presented after an assault.

Publications

Tien SH, Crabtree JN, Gray HL, Peterson EJ. Immunologic response to vaccine challenge in 
pregnant PTPN22 R620W carriers and non-carriers. PLoS One. 2017 Jul 19;12(7):e0181338. 

Tien S and Yamamura Y. Cervical ectopic pregnancy: persistence despite a serologically 
negative ß-hCG. J Reprod Med 2015;60(5-6):257-60. 

Tien S, Villines D, Parilla B. Gestational Weight Gain in Obese Patients and Adverse Pregnancy 
Events.  Health 2014;6:1420-1428. 

Grimes K, Schulz M, Cohen S, Mullin B, Lehar S, Tien S. Pursuing Cost-Effectiveness in 
Mental Health Service Delivery for Youth with Complex Needs. J Ment Health Policy Econ 
2011;14:73-86.  

Publications, non-peer reviewed 

Rugino A, Tien SH. Strip of the Month: Complete Heart Block Masquerading as a Reactive 
Nonstress Test. NeoReviews November 2018, Volume 19/Issue 11. 

Rodriguez-Kovacs J, Tien SH, Plunkett BA. Selective Serotonin Reuptake Inhibitor Use in 
Pregnancy: Repercussions on the Oblivious Passenger. NeoReviews March 2018, Volume 
19/Issue 3.

Cockrum RH, Tien SH. Strip of the Month: August 2016. NeoReviews August 2016, Volume 
17/Issue 8.

Schneider P, Tien SH. Strip of the Month: February 2016. NeoReviews February 2016, Volume 
17/Issue 2. 

Presentations 

Tien S, Crabtree J, Gray H, Peterson E. (2015, February). “Immunologic response to vaccine 
challenge in PTPN22 gene variants in pregnancy.” Poster presentation at: the Society for 
Maternal-Fetal Medicine, San Diego, CA. 

Tien S, Aguilera M. (2014, October). “Monochorionic Monoamniotic Twin Gestation: A review 
of antenatal management at three tertiary care centers.” Poster presentation at: Central 
Association of Obstetricians and Gynecologists, Albuquerque, NM.
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Tien S, Gray H, Jacobs K, Giacobbe L, Wagner W, Aguilera M. (2013, October). “A review of 
ten years’ experience with placenta accreta at a single tertiary care center.” Poster presentation 
at: Central Association of Obstetricians and Gynecologists, Napa Valley, CA.

Tien S, Gray H, Jacobs K, Giacobbe L, Swartout J, Aguilera M. (2013, October). “Spinal 
anesthesia converted to general anesthesia for cesarean hysterectomy is associated with 
improved neonatal Apgar scores versus general anesthesia alone.” Poster presentation at: Central 
Association of Obstetricians and Gynecologists, Napa Valley, CA.

Tien S, Casserly K, Rauk P. (2013, April). “A right atrial thrombus in the setting of puerperal 
coagulopathy.” Poster presentation at: Society for Obstetric Anesthesia and Perinatology, San 
Juan, Puerto Rico.

Tien S, Gray H, Jacobs K, Giacobbe L, Swartout J, Aguilera M. (2013, April). “Maternal obesity 
associated with clinically increased blood loss and postoperative hospital stay in patients 
undergoing peripartum hysterectomy.” Poster presentation at: Society for Obstetric Anesthesia 
and Perinatology, San Juan, Puerto Rico.

Tien S, August C, Fernandez C, Dini M. (2012, October). “Metastatic colon cancer presenting as 
an adnexal mass.” Poster presentation at: the Advocate Research Forum, Advocate Illinois 
Masonic Medical Center, Chicago, IL. 
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Abortion Surveillance — United States, 2019
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1Division of Reproductive Health, National Center for Chronic Disease Prevention and Health Promotion, CDC

Abstract

Problem/Condition: CDC conducts abortion surveillance to document the number and characteristics of women obtaining legal 
induced abortions and number of abortion-related deaths in the United States.
Period Covered: 2019.
Description of System: Each year, CDC requests abortion data from the central health agencies for 50 states, the District of 
Columbia, and New York City. For 2019, 49 reporting areas voluntarily provided aggregate abortion data to CDC. Of these, 48 
reporting areas provided data each year during 2010–2019. Census and natality data were used to calculate abortion rates (number 
of abortions per 1,000 women aged 15–44 years) and ratios (number of abortions per 1,000 live births), respectively. Abortion-
related deaths from 2018 were assessed as part of CDC’s Pregnancy Mortality Surveillance System (PMSS).
Results: A total of 629,898 abortions for 2019 were reported to CDC from 49 reporting areas. Among 48 reporting areas with 
data each year during 2010–2019, in 2019, a total of 625,346 abortions were reported, the abortion rate was 11.4 abortions per 
1,000 women aged 15–44 years, and the abortion ratio was 195 abortions per 1,000 live births. From 2018 to 2019, the total 
number of abortions increased 2% (from 614,820 total abortions), the abortion rate increased 0.9% (from 11.3 abortions per 
1,000 women aged 15–44 years), and the abortion ratio increased 3% (from 189 abortions per 1,000 live births). From 2010 to 
2019, the total number of reported abortions, abortion rate, and abortion ratio decreased 18% (from 762,755), 21% (from 14.4 
abortions per 1,000 women aged 15–44 years), and 13% (from 225 abortions per 1,000 live births), respectively.
In 2019, women in their 20s accounted for more than half of abortions (56.9%). Women aged 20–24 and 25–29 years accounted 
for the highest percentages of abortions (27.6% and 29.3%, respectively) and had the highest abortion rates (19.0 and 18.6 
abortions per 1,000 women aged 20–24 and 25–29 years, respectively). By contrast, adolescents aged <15 years and women aged 
≥40 years accounted for the lowest percentages of abortions (0.2% and 3.7%, respectively) and had the lowest abortion rates (0.4 
and 2.7 abortions per 1,000 women aged <15 and ≥40 years, respectively). However, abortion ratios in 2019 were highest among 
adolescents (aged ≤19 years) and lowest among women aged 25–39 years. Abortion rates decreased from 2010 to 2019 for all 
women, regardless of age. The decrease in abortion rate was highest among adolescents compared with any other age group. From 
2018 to 2019, abortion rates decreased or did not change among women aged ≤24 years; however, the abortion rate increased 
among those aged ≥25 years. Abortion ratios also decreased or did not change from 2010 to 2019 for all age groups, except 
adolescents aged <15 years. The decrease in abortion ratio was highest among women aged ≥40 years compared with any other 
age group. From 2018 to 2019, abortion ratios increased for all age groups, except adolescents aged <15 years.
In 2019, 79.3% of abortions were performed at ≤9 weeks’ gestation, and nearly all (92.7%) were performed at ≤13 weeks’ gestation. 
During 2010–2019, the percentage of abortions performed at >13 weeks’ gestation remained consistently low (≤9.0%). In 2019, 
the highest proportion of abortions were performed by surgical abortion at ≤13 weeks’ gestation (49.0%), followed by early medical 
abortion at ≤9 weeks’ gestation (42.3%), surgical abortion at >13 weeks’ gestation (7.2%), and medical abortion at >9 weeks’ 
gestation (1.4%); all other methods were uncommon (<0.1%). Among those that were eligible (≤9 weeks’ gestation), 53.7% of 
abortions were early medical abortions. In 2018, the most recent year for which PMSS data were reviewed for pregnancy-related 
deaths, two women died as a result of complications from legal induced abortion.
Interpretation: Among the 48 areas that reported data continuously during 2010–2019, overall decreases were observed during 
2010–2019 in the total number, rate, and ratio of reported abortions; however, from 2018 to 2019, 1%–3% increases were 
observed across all measures.

Public Health Action: Abortion surveillance can be used to 
help evaluate programs aimed at promoting equitable access to 
patient-centered quality contraceptive services in the United States 
to reduce unintended pregnancies.

Corresponding author: Division of Reproductive Health, National 
Center for Chronic Disease Prevention and Health Promotion, CDC. 
E-mail: cdcinfo@cdc.gov.

Ex. C - 004
Petitioner App. 173



Surveillance Summaries

2 MMWR / November 26, 2021 / Vol. 70 / No. 9 US Department of Health and Human Services/Centers for Disease Control and Prevention

Introduction
This report summarizes data on legal induced abortions for 

2019 that were provided voluntarily to CDC by the central 
health agencies of 49 reporting areas (47 states, the District 
of Columbia, and New York City, excluding California, 
Maryland, and New Hampshire) and comparisons over time 
for the 48 reporting areas that reported each year during 
2010–2019 (47 states and New York City). This report also 
summarizes abortion-related deaths reported voluntarily to 
CDC for 2018 as part of the Pregnancy Mortality Surveillance 
System (PMSS).

Since 1969, CDC has conducted abortion surveillance to 
document the number and characteristics of women obtaining 
legal induced abortions in the United States. After nationwide 
legalization of abortion in 1973, the total number, rate 
(number of abortions per 1,000 women aged 15–44 years), and 
ratio (number of abortions per 1,000 live births) of reported 
abortions increased rapidly, reaching the highest levels in the 
1980s, before decreasing at a slow yet steady pace (1,2). During 
2006–2008, a break occurred in the previously sustained 
pattern of decrease (3,4), although this break was followed in 
subsequent years by even greater decreases (5,6). In 2017, the 
total number, rate, and ratio of reported abortions reached 
historic lows, followed by 1%–2% increases across all measures 
from 2017 to 2018 (5). Nonetheless, despite the overall 
decreases, abortion incidence and practices have varied over 
the years and continue to vary across subpopulations (7–11), 
highlighting the need for continued surveillance.

Methods
Description of the Surveillance System

Each year, CDC requests aggregated data from the central 
health agencies of the 50 states, the District of Columbia, and 
New York City to document the number and characteristics 
of women obtaining legal induced abortions in the United 
States. Not all persons who obtain abortions identify as women; 
the term “women” has been maintained in this report to be 
consistent with the collection and reporting of denominator 
data used to calculate abortion rates and ratios. This report 
contains data voluntarily reported to CDC as of April 9, 2021. 
For the purpose of surveillance, legal induced abortion is 
defined as an intervention performed within the limits of state 
law by a licensed clinician (e.g., a physician, nurse-midwife, 
nurse practitioner, or physician assistant) intended to terminate 
a suspected or known intrauterine pregnancy and that does not 
result in a live birth. All abortions in this report are considered 
to be legally induced unless stated otherwise.

In most states and jurisdictions, collection of abortion data 
is facilitated by a legal requirement for hospitals, facilities, or 
physicians to report abortions to a central health agency (12); 
however, reporting is not complete in all areas, including 
in some areas with reporting requirements (13). Because 
the reporting of abortion data to CDC is voluntary, many 
reporting areas have developed their own data collection 
forms and might not collect or provide all the information 
requested by CDC. As a result, the level of detail reported by 
CDC on the characteristics of women obtaining abortions 
might vary from year to year and by reporting area. To 
encourage uniform collection of data, CDC has collaborated 
with the National Association for Public Health Statistics 
and Information Systems to develop reporting standards and 
provide technical guidance for vital statistics personnel who 
collect and summarize abortion data within the United States.

Variables and Categorization of Data
Each year, CDC sends a suggested template to central health 

agencies in the United States for compilation of aggregated 
abortion data among women obtaining legal induced 
abortions. Aggregate abortion numbers, without individual-
level records, are requested for the following variables:

• Age group in years of women obtaining legal induced 
abortions (<15, 15–19 [age group and by individual year], 
20–24, 25–29, 30–34, 35–39, or ≥40) 

• Gestational age of pregnancy in completed weeks at the 
time of abortion (≤6, 7–20 by individual week, or ≥21)

• Race (Black, White, or other [including Asian, Pacific 
Islander, other races, and multiple races]), ethnicity 
(Hispanic or non-Hispanic), and race by ethnicity

• Method type (surgical abortion, intrauterine instillation, 
medical [nonsurgical] abortion, or hysterectomy/hysterotomy)

• Marital status (married [including currently married or 
separated] or unmarried [including never married, 
widowed, or divorced])

• Number of previous live births (zero, one, two, three, or 
four or more)

• Number of previous induced abortions (zero, one, two, 
or three or more)

• Residence (the state, jurisdiction, territory, or foreign 
country in which the women obtaining the abortion lived, 
or, if additional details are unavailable, in-reporting area 
versus out-of-reporting area)

In addition, the template provided by CDC requests that 
aggregate numbers for certain variables be cross-tabulated by a 
second variable. The cross-tabulations presented in this report 
include weeks of gestation separately by method type, by age 
group, and by race/ethnicity.
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Beginning with 2014 data, instead of reporting the clinicians’ 
estimates of gestational age or estimates of gestational age based 
on last menstrual period, some areas have reported “probable 
postfertilization age,” “clinician’s estimate of gestation based on 
date of conception,” and “probable gestational age” to CDC. 
To ensure consistency between data reported as postfertilization 
age and the data collection practices for gestational age 
recommended by CDC’s National Center for Health Statistics 
(14), 2 weeks were added to probable postfertilization age. This 
method was used to account for time after last menstrual period 
until ovulation in a standard 28-day cycle because fertilization 
occurs around the time of ovulation (15). No modifications 
were made to data reported as clinician’s estimate of gestational 
age based on date of conception or data reported as probable 
gestational age.

In this report, medical and surgical abortions are further 
categorized by gestational age when available in the categories 
reported by CDC. Early medical abortion is defined as the 
administration of medications (typically mifepristone followed 
by misoprostol) to induce an abortion at ≤9 completed 
weeks’ gestation consistent with the current Food and Drug 
Administration (FDA) labeling for mifepristone (implemented 
in 2016) (16). CDC collects information only on the estimated 
number of weeks (not days) of gestation and acknowledges 
the conventional use of completed weeks of gestation to 
describe pregnancy duration; therefore, CDC’s category 
of ≤9 weeks’ gestation includes abortions through 9 weeks 
and 6 days. Medications (typically serial prostaglandins, 
sometimes administered after mifepristone) may also be 
used to induce an abortion at >9 weeks’ gestation. Surgical 
abortions, which include uterine aspiration (i.e., dilation and 
curettage, aspiration curettage, suction curettage, manual 
vacuum aspiration, menstrual extraction, or sharp curettage) 
and dilation and evacuation procedures, are categorized as 
having been performed at ≤13 weeks’ gestation or at >13 weeks’ 
gestation because of differences in surgical technique at these 
gestational ages (17). Finally, because intrauterine instillations 
are unlikely to be performed early in gestation (18), abortions 
reported to have been performed by intrauterine instillation 
at ≤12 weeks’ gestation are excluded from calculation of 
the percentage of abortions by known method type and are 
grouped with unknown type. The cutoff of ≤12 weeks was 
selected because this procedure is unlikely to be performed at 
earlier gestational ages.

Measures of Abortion
Four measures of abortion are presented in this report: 1) the 

number of abortions in a given population, 2) the percentage 
of abortions among women by selected characteristics, 3) the 

abortion rate (number of abortions per 1,000 women within 
a given population), and 4) the abortion ratio (number of 
abortions per 1,000 live births within a given population). 
Abortion rates adjust for differences in population size. 
Abortion ratios measure the relative number of pregnancies 
in a population that end in abortion compared with live birth.

The U.S. Census Bureau estimates of the resident female 
population were used as the denominator for calculating 
abortion rates (19–28). Overall abortion rates were calculated 
from the population of women aged 15–44 years living in the 
reporting areas that provided continuously reported data. For 
adolescents aged <15 years, abortion rates were calculated using 
the number of adolescents aged 13–14 years; for women aged 
≥40 years, abortion rates were calculated using the number 
of women aged 40–44 years. For the calculation of abortion 
ratios, live birth data were obtained from CDC natality files 
and included births to women of all ages living in the reporting 
areas that provided abortion data (29,30). For calculation of 
the total abortion rates and total ratios only, women with 
unknown data on selected characteristics (e.g., age, race/
ethnicity, and marital status) were distributed according to the 
distribution of abortions among those with known information 
on the characteristic. For calculation of totals only, abortions 
for women with an unknown gestational age of pregnancy 
but known method type were distributed according to the 
distribution of abortions among those with known information 
on method type by gestational age to the following categories: 
surgical, ≤13 weeks’ gestation; surgical, >13 weeks’ gestation; 
medical ≤9 weeks’ gestation; and medical >9 weeks’ gestation.

Data Presentation and Analysis
This report provides aggregate and reporting area–specific 

abortion numbers, rates, and ratios for the 49 areas that 
reported to CDC for 2019, which excluded California, 
Maryland, and New Hampshire. In addition, this report 
describes characteristics of women who obtained abortions in 
2019. The data in this report are presented by the reporting 
area in which the abortions were performed.

The completeness and quality of data received vary by year 
and by variable; this report only describes the characteristics 
of women obtaining abortions in reporting areas that met 
CDC reporting standards (i.e., reported at least 20 abortions 
overall, provided data categorized in accordance with 
requested variables, and had <15% unknown values for a 
given characteristic). Cells with a value in the range of 1–4 or 
cells that would allow for calculation of these values have been 
suppressed in this report to maintain confidentiality in tables 
presented by reporting area of occurrence.
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Trends in the number, rate, and ratio of reported abortions 
and annual data are presented for the 48 areas that reported 
every year during 2010–2019. The percentage change in 
abortion measures from the most recent past year (2018 to 
2019) and during the 10-year period of analysis (2010 to 2019) 
were calculated for these 48 reporting areas.

Trends are also reported for abortions by age group, weeks 
of gestation, and early medical abortions (≤9 completed 
weeks’ gestation). Annual data are presented for areas that 
met reporting standards every year during 2010–2019; the 
percentage change was calculated from the beginning to the 
end of the 10-year period of analysis (2010–2019), in 5-year 
increments from the beginning to the end of the first and 
second halves of this period (2010–2014 and 2015–2019), and 
from the most recent past year (2018 to 2019). Consistent with 
previous reports (5), key findings for trends are presented to 
highlight observed changes over time and differences between 
groups. Trends for early medical abortions are reported to 
monitor any changes in clinical practice that might have 
occurred with the accumulation of evidence on the safety and 
effectiveness of medical abortion past 63 days of gestation 
(8 completed weeks’ gestation) (31), changes in professional 
practice guidelines published in 2013 and 2014 (32,33), and 
the 2016 FDA extension of the gestational age limit for the 
use of mifepristone for early medical abortion from 63 days 
to 70 days (9 completed weeks’ gestation) (34). No statistical 
testing was performed. Comparisons do not imply statistical 
significance, and lack of comment regarding the difference 
between values does not imply that no statistically significant 
difference exists.

Data from reporting areas are not included in trends if the data 
did not meet reporting standards every year during 2010–2019. 
As a result, aggregate measures for 2019 in trend analyses might 
differ from the point estimates reported for 2019.

Abortion Mortality
CDC has reported data on abortion-related deaths 

periodically since information on abortion mortality first was 
included in the 1972 abortion surveillance report (5,35). An 
abortion-related death is defined as a death resulting from 
a direct complication of an abortion (legal or illegal), an 
indirect complication caused by a chain of events initiated 
by an abortion, or an aggravation of a preexisting condition 
by the physiologic or psychologic effects of abortion (36). 
An abortion is categorized as legal when it is performed by a 
licensed clinician within the limits of state law.

Since 1987, CDC has monitored abortion-related deaths 
through PMSS (37). Sources of data to identify abortion-
related deaths have included state vital records; media reports, 

including computerized searches of full-text newspaper and 
other print media databases; and individual case reports by 
public health agencies, including maternal mortality review 
committees, health care providers and provider organizations, 
private citizens, and citizen groups. For each death that is 
possibly related to abortion, CDC requests clinical records and 
autopsy reports. Two medical epidemiologists independently 
review these reports to determine the cause of death and 
whether the death was abortion related. Discrepancies are 
discussed and resolved by consensus. Each death is categorized 
by abortion type as legal induced, illegal induced, spontaneous, 
or unknown type.

This report provides PMSS data on induced abortion-related 
deaths that occurred in 2018, the most recent year for which 
PMSS data are available. Data on induced abortion-related 
deaths that occurred during 1972–2017 have been published 
(1,5,38). For 1998–2018, abortion surveillance data reported 
to CDC cannot be used alone to calculate national case-fatality 
rates for legal induced abortions (number of legal induced 
abortion-related deaths per 100,000 reported legal induced 
abortions in the United States) because eight reporting areas 
did not report abortion data every year during this period 
(Alaska, 1998–2000; California, 1998–2018; District of 
Columbia, 2016; Louisiana, 2005; Maryland, 2007–2018; 
New Hampshire, 1998–2018; Oklahoma, 1998–1999; and 
West Virginia, 2003–2004). Thus, denominator data for 
calculation of national legal induced abortion case-fatality rates 
were obtained from a published report by the Guttmacher 
Institute that includes estimated total numbers of abortions in 
the United States from a national survey of abortion-providing 
facilities (6). For 2018, the case-fatality rate was calculated 
using denominator data for 2017, the most recent year for 
which data from the Guttmacher Institute are available. 
Because rates determined on the basis of a numerator of 
<20 deaths are unstable (39), national case-fatality rates for 
legal induced abortion were calculated for consecutive 5-year 
periods during 1973–2012 and then for a consecutive 6-year 
period during 2013–2018.

Results
Total Abortions Reported to  

CDC by Occurrence
Among the 49 reporting areas that provided data for 

2019, a total of 629,898 abortions were reported. Of these 
abortions, 625,346 (99.3%) were from 48 reporting areas 
that provided data every year during 2010–2019. In 2019, 
these continuously reporting areas had an abortion rate 
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of 11.4 abortions per 1,000 women aged 
15–44 years and an abortion ratio of 195 
abortions per 1,000 live births (Table 1). From 
2018 to 2019, the total number of reported 
abortions increased 2% (from 614,820 total 
abortions), the abortion rate increased 0.9% 
(from 11.3 abortions per 1,000 women aged 
15–44 years), and the abortion ratio increased 
3% (from 189 abortions per 1,000 live births). 
From 2010 to 2019, the total number of 
reported abortions decreased 18% (from 
762,755), the abortion rate decreased 21% 
(from 14.4 abortions per 1,000 women aged 
15–44 years), and the abortion ratio decreased 
13% (from 225 abortions per 1,000 live 
births) (Figure).

In 2019, a considerable range existed in 
abortion rates by reporting area of occurrence 
(from 0.3 to 27.2 abortions per 1,000 women 
aged 15–44 years in Wyoming and New York 
City) and abortion ratios (from 5 to 501 
abortions per 1,000 live births in Wyoming 
and the District of Columbia) (Table 2). The 
percentage of abortions obtained by out-of-state residents also 
varied among reporting areas (from 0.5% in Arizona to 68.7% 
in the District of Columbia). Overall, 0.9% of abortions were 
reported to CDC with unknown residence.

Age Group, Race/Ethnicity,  
and Marital Status

Among the 49 areas that reported abortion numbers by 
women’s age for 2019, women in their 20s accounted for the 
majority (56.9%) of abortions (Table 3). Women aged 20–24 
and 25–29 years accounted for the highest percentages of 
abortions (27.6% and 29.3%, respectively) and had the highest 
abortion rates (19.0 and 18.6 abortions per 1,000 women 
aged 20–24 and 25–29 years, respectively). By contrast, those 
in the youngest (<15 years) and oldest (≥40 years) age groups 
accounted for the smallest percentages of abortions (0.2% and 
3.7%) and had the lowest abortion rates (0.4 and 2.7 abortions 
per 1,000 women aged <15 and ≥40 years). However, abortion 
ratios in 2019 were highest among adolescents (873 and 
348 abortions per 1,000 live births among those aged <15 years 
and 15–19 years) and lowest among women aged 25–39 years 
(194, 132, and 145 abortions per 1,000 live births among those 
aged 25–29, 30–34, and 35–39 years, respectively).

Among the 44 reporting areas that provided data each year by 
women’s age for 2010–2019, this pattern across age groups was 
stable, with the majority of abortions and the highest abortion 

FIGURE. Number, rate,* and ratio† of abortions performed, by year — selected reporting 
areas,§ United States, 2010–2019
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rates occurring among women aged 20–29 years and the lowest 
percentages of abortions and abortion rates occurring among 
those in the youngest and oldest age groups (Table 4). From 
2010 to 2019, abortion rates decreased among all age groups, 
although the decreases for adolescents (60% and 50% for 
adolescents aged <15 and 15–19 years) were greater than the 
decreases for all older age groups. From 2010 to 2014, the 
abortion rates decreased for all age groups, and from 2015 to 
2019, the abortion rates decreased or did not change for all age 
groups except women aged 30–34 years and ≥40 years. From 
2018 to 2019, abortion rates decreased or did not change for 
women aged ≤24 years; however, the abortion rate increased 
among those aged ≥25 years. During 2010–2019, abortion 
ratios decreased or did not change among all age groups, except 
for adolescents aged <15 years. The abortion ratio decreased 
for all age groups from 2010 to 2014; however, from 2015 to 
2019, abortion ratios only decreased for women aged ≥35 years. 
From 2018 to 2019, abortion ratios increased for all age groups, 
except adolescents aged <15 years, for which it decreased.

Among the 47 areas that reported age by individual year 
among adolescents for 2019, adolescents aged 18–19 years 
accounted for the majority (70.2%) of adolescent abortions 
and had the highest adolescent abortion rates (8.6 and 
12.2 abortions per 1,000 adolescents aged 18 and 19 years, 
respectively) (Table 5). Adolescents aged <15 years accounted 
for the smallest percentage of adolescent abortions (2.6%) 
and had the lowest adolescent abortion rate (0.4 abortions 
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per 1,000 adolescents aged 13–14 years). In 2019, the 
abortion ratio for adolescents was highest among adolescents 
aged <15 years (853 abortions per 1,000 live births) and was 
lowest among adolescents aged 17–19 years (344, 358, and 
294 abortions per 1,000 live births among adolescents aged 
17, 18, and 19 years).

Among the 30 areas that reported race by ethnicity data for 
2019, non-Hispanic White women and non-Hispanic Black 
women accounted for the largest percentages of all abortions 
(33.4% and 38.4%, respectively), and Hispanic women and 
non-Hispanic women in the other race category accounted for 
smaller percentages (21.0% and 7.2%, respectively) (Table 6). 
Non-Hispanic White women had the lowest abortion rate 
(6.6 abortions per 1,000 women) and ratio (117 abortions 
per 1,000 live births), and non-Hispanic Black women had 
the highest abortion rate (23.8 abortions per 1,000 women) 
and ratio (386 abortions per 1,000 live births).

Among the 42 areas that reported by marital status for 2019, 
14.5% of women who obtained an abortion were married, 
and 85.5% were unmarried (Table 7). The abortion ratio was 
46 abortions per 1,000 live births for married women and 
394 abortions per 1,000 live births for unmarried women.

Previous Live Births and Previous  
Induced Abortions

Among the 45 areas that reported the number of previous 
live births for 2019, 40.2%, 24.5%, 20.0%, 9.2%, and 6.0% 
of women had zero, one, two, three, or four or more previous 
live births (Table 8). Among the 44 areas that reported the 
number of previous induced abortions for 2019, the majority 
of women (58.2%) had previously had no abortions, 23.8% 
had previously had one abortion, 10.5% had previously had 
two abortions, and 7.5% had previously had three or more 
abortions (Table 9).

Weeks of Gestation and Method Type
Among the 43 areas that reported gestational age at the time 

of abortion for 2019, 79.3% of abortions were performed at 
≤9 weeks’ gestation, and nearly all (92.7%) were performed 
at ≤13 weeks’ gestation (Table 10). Fewer abortions were 
performed at 14–20 weeks’ gestation (6.2%) or at ≥21 weeks’ 
gestation (<1.0%). Among the 34 reporting areas that 
provided data every year on gestational age for 2010–2019, 
the percentage of abortions performed at ≤13 weeks’ gestation 
changed negligibly, from 91.9% to 92.0% (Table 11). However, 
within this gestational age range, a shift occurred toward earlier 
gestational ages, with the percentage of abortions performed 
at ≤6 weeks’ gestation increasing 8% and the percentage of 

abortions performed at 7–9 weeks’ and 10–13 weeks’ gestation 
decreasing 0.5% and 14%, respectively.

Among the 47 areas that reported by method type for 2019 
and included medical abortion on their reporting form, 49.0% 
of abortions were surgical abortions at ≤13 weeks’ gestation, 
42.3% were early medical abortions (a nonsurgical abortion at 
≤9 weeks’ gestation), 7.2% were surgical abortions at >13 weeks’ 
gestation, and 1.4% were medical abortions at >9 weeks’ 
gestation; other methods, including intrauterine instillation 
and hysterectomy/hysterotomy, were both uncommon (<0.1%) 
(Table 12). During 2010−2019, 35 reporting areas (excludes 
Alabama, Arizona, California, Delaware, District of Columbia, 
Florida, Hawaii, Illinois, Louisiana, Maine, Maryland, New 
Hampshire, New Mexico, Tennessee, Vermont, Wisconsin, and 
Wyoming) provided continuous data and included medical 
abortion on their reporting form. Among these 35 areas, use 
of early medical abortion increased 10% from 2018 to 2019 
(from 37.5% of abortions to 41.1%) and 123% from 2010 
to 2019 (from 18.4% of abortions to 41.1%). 

Among the 42 areas that reported abortions categorized by 
individual weeks of gestation and method type for 2019, surgical 
abortion accounted for the largest percentage of abortions within 
every gestational age category, except ≤6 weeks’ gestation (Table 13). 
At ≤6 weeks’ gestation, surgical abortion accounted for 41.3% of 
abortions. Surgical abortion accounted for 52.2% of abortions 
at 7–9 weeks’ gestation, 93.2% of abortions at 10–13 weeks’ 
gestation, 96.9%–99.2% of abortions at 14–20 weeks’ gestation, 
and 87.0% of abortions at ≥21 weeks’ gestation. In contrast, 
medical abortion accounted for 58.6% of abortions at ≤6 weeks’ 
gestation, 47.8% of abortions at 7–9 weeks’ gestation, 6.8% of 
abortions at 10–13 weeks’ gestation, 0.8%–2.3% of abortions at 
14–20 weeks’ gestation, and 11.6% of abortions at ≥21 weeks’ 
gestation. For each gestational age category as applicable, 
abortions performed by intrauterine instillation or hysterectomy/
hysterotomy were rare (<0.1%–1.3% of abortions).

Weeks of Gestation by Age Group  
and Race/Ethnicity

In selected reporting areas, abortions that were categorized by 
weeks of gestation were further categorized by age and by race/
ethnicity (Table 14). In every subgroup for these characteristics, 
the largest percentage of abortions occurred at ≤9 weeks’ 
gestation. In 43 reporting areas, by age, 61.3% of adolescents 
aged <15 years and 73.6% of adolescents aged 15–19 years 
obtained an abortion at ≤9 weeks’ gestation, compared with 
≥78.6% among women in older age groups. Conversely, 19.8% 
of adolescents aged <15 years and 9.6% of adolescents aged 
15–19 years obtained an abortion after 13 weeks’ gestation, 
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compared with 6.8%–7.5% for women in older age groups. In 
29 reporting areas, by race/ethnicity, 76.2% of non-Hispanic 
Black women obtained an abortion at ≤9 weeks’ gestation, 
compared with 80.6%–82.4% of women in other racial/ethnic 
groups. Differences in abortions after 13 weeks’ gestation across 
race/ethnicity were minimal (7.8% among non-Hispanic Black 
women, compared with 6.1%–7.7% among women in other 
racial/ethnic groups).

Abortion Mortality
Using national PMSS data (37), CDC identified two 

abortion-related deaths for 2018, the most recent year 
for which data were reviewed for abortion-related deaths 
(Table 15). Investigation of these cases indicated that both 
deaths were related to legal abortion.

The annual number of deaths related to legal induced 
abortion has fluctuated from year to year since 1973 (Table 15). 
Because of this variability and the limited number of deaths 
related to legal induced abortions every year, national case-
fatality rates for legal abortion were calculated for consecutive 
5-year periods during 1973–2012 and then for a consecutive 
6-year period during 2013–2018. The national case-fatality 
rate for legal induced abortion for 2013–2018 was 0.41 deaths 
related to legal induced abortions per 100,000 reported legal 
abortions. This case-fatality rate was lower than the rates for 
the previous 5-year periods.

Discussion
For 2019, a total of 629,898 abortions were reported to CDC 

by 49 areas. Of these reporting areas, 48 submitted data every 
year for 2010–2019, thus providing the information necessary 
for consistently reporting trends. Among these 48 areas, for 
2019, the abortion rate was 11.4 abortions per 1,000 women 
aged 15–44 years, and the abortion ratio was 195 abortions 
per 1,000 live births. From 2018 to 2019, the number of 
abortions increased 2%, the abortion rate increased 0.9%, 
and the abortion ratio increased 3%. Although the rate of 
reported abortions declined overall from 2010 to 2019, after 
reaching a historic low in 2017, the abortion rates increased 
overall between 2017 and 2019.

Approximately 18% of all pregnancies in the United States 
end in induced abortion (6). Multiple factors influence the 
incidence of abortion, including access to health care services 
and contraception (40–43); the availability of abortion 
providers (4,6,44–47); state regulations, such as mandatory 
waiting periods (48–50), parental involvement laws (51,52), 
and legal restrictions on abortion providers (53–57); and 

changes in the economy and the resulting impact on family 
planning decisions and contraceptive use (58).

Among areas that reported data continuously by age during 
2010–2019, women in their 20s accounted for the majority 
of abortions and had the highest abortion rates, whereas 
adolescents aged <15 years had the lowest abortion rates, and 
adolescents aged <15 years and 15−19 years had the highest 
abortion ratios. During 2010–2019, women aged ≥40 years 
accounted for a relatively small proportion of reported 
abortions (3.4%–3.7%). However, the abortion ratio among 
women aged ≥40 years continues to be higher than among 
women aged 25–39 years. These data underscore important 
age differences in abortion measures.

The trends in adolescent abortions described in this report 
are important for monitoring trends in adolescent pregnancies 
in the United States. From 2010 to 2019, national birth data 
indicate that the birth rate for adolescents aged 15–19 years 
decreased 51% (30), and the data in this report indicate that 
the abortion rate for the same age group decreased 50%. These 
findings highlight that decreases in adolescent births in the 
United States have been accompanied by large decreases in 
adolescent abortions (30).

As in previous years, abortion rates and ratios differ across 
racial/ethnic groups. For example, in 2019, compared with 
non-Hispanic White women, abortion rates and ratios were 
3.6 and 3.3 times higher among non-Hispanic Black women 
and 1.8 and 1.5 times higher among Hispanic women. Similar 
differences have been demonstrated in other U.S.-based studies 
(2,7–10,59). The factors leading to higher abortion rates 
among certain racial/ethnic minority groups are complex. 
In addition to disparities in rates of unintended pregnancies, 
structural factors, including unequal access to quality family 
planning services (60,61), economic disadvantage, and distrust 
of the medical system (62), might contribute to observed 
differences. Strategies are needed to address these broader 
structural inequities.

In 2019, the majority of abortions occurred early in gestation 
(≤9 weeks), when the risks for complications are lowest 
(63–66). In addition, over the past 10 years, approximately 
three fourths of abortions were performed at ≤9 weeks’ 
gestation, and this percentage increased from 74.8% in 2010 
to 77.4% in 2019. Moreover, among areas that reported 
abortions at ≤13 weeks’ gestation by individual week, the 
distribution of abortions by gestational age continued to 
shift toward earlier weeks of gestation, with the percentage of 
early abortions performed at ≤6 weeks’ gestation increasing 
from 34.7% in 2010 to 37.5% in 2019. Previous research 
indicates that the distribution of abortions by gestational age 
differs by various sociodemographic characteristics (67–69). 
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In this report, the percentage of adolescents aged ≤19 years 
who obtained abortions at >13 weeks’ gestation was higher 
than the percentage of abortions obtained among older age 
groups. The gestational age when abortions are performed 
might be influenced by multiple factors, including state 
abortion restrictions, accurate estimation of gestational age, 
income level, age, and presence of pregnancy-related health 
conditions (48,59,66,68–73).

Changes in abortion practices have facilitated the trend of 
obtaining abortions earlier in pregnancy. Research conducted 
in the United States during the 1970s indicated that surgical 
abortion procedures performed at ≤6 weeks’ gestation, 
compared with 7–12 weeks’ gestation, were less likely to result 
in successful termination of the pregnancy (74). However, 
subsequent advances in technology (e.g., improved transvaginal 
ultrasonography and sensitivity of pregnancy tests) have 
allowed very early surgical abortions to be performed with 
completion rates exceeding 97% (75–78). Likewise, the 
development of early medical abortion regimens has allowed for 
abortions to be performed early in gestation, with completion 
rates for regimens that combine mifepristone and misoprostol 
reaching 96%–98% (78–81). Among those that were eligible 
(≤9 weeks’ gestation), 53.7% were reported as early medical 
abortions. Moreover, among areas that reported by method 
type and included medical abortion on their reporting form, 
the percentage of all abortions performed by early medical 
abortion increased 123% from 2010 to 2019.

Because the annual number of deaths related to legal induced 
abortion is small and statistically unstable, case-fatality rates 
were calculated for consecutive 5-year periods during 1973–
2012 and then for a consecutive 6-year period during 2013–
2018. The national case-fatality rate for legal induced abortion 
for 2013–2018 was 0.41 deaths per 100,000 abortions; since 
the late 1970s, all rates for the preceding 5-year periods have 
been fewer than 1 death per 100,000 abortions, demonstrating 
the low risk for death associated with legal induced abortion.

Limitations
The findings in this report are subject to at least four 

limitations. First, because reporting to CDC is voluntary and 
reporting requirements vary by the individual reporting areas 
(13), CDC is unable to report the total number of abortions 
performed in the United States. Of the 52 areas from which 
CDC requested data for 2019, California, Maryland, and 
New Hampshire did not submit abortion data. In 2017, the 
most recent year for which data are available through the 
Guttmacher Institute’s national survey of abortion-providing 
facilities, abortions performed in these states accounted for 

approximately 19% of all abortions in the United States (6). 
In addition, New Jersey did not have abortion reporting 
requirements to a centralized health agency during the period 
covered in this report (12), which potentially affects the 
representativeness of data provided to CDC. Some reporting 
areas (the District of Columbia and Wyoming) implemented 
new legislation that could improve reporting of 2019 abortion 
data. Nonetheless, even in reporting areas that legally require 
clinicians to submit a report for every abortion they perform, 
enforcement of this requirement varies.

Second, many states use abortion reporting forms that 
differ from the technical guidance that CDC developed in 
collaboration with the National Association for Public Health 
Statistics and Information Systems. Consequently, some 
reporting areas do not collect all variables requested by CDC 
(e.g., age and race/ethnicity) or do not report the data in a 
manner consistent with this guidance (e.g., gestational age). 
Missing demographic information can reduce the extent to 
which the statistics in this report represent women who have 
had abortions. Findings in this report on the age of women 
seeking abortions were generally similar to previously published 
data from Guttmacher Institute’s national survey of abortion 
patients in 2014, although the percentage of abortions among 
non-Hispanic Black women was lower and among Hispanic 
women was higher compared with data provided to CDC 
(82). Differences might be attributable to the fact that only 
30 reporting areas reported race/ethnicity data to CDC that met 
CDC’s reporting standards. Some areas that either do not report 
to CDC (e.g., California) or do not report race/ethnicity data 
(e.g., Illinois) have sufficiently large populations of racial/ethnic 
minority groups that the absence of data from these areas likely 
reduces the representativeness of CDC data for these variables. 
In addition, some areas collect gestational age data that are based 
on estimated date of conception or probable postfertilization 
age, which are not consistent with medical conventions for 
gestational age reporting. Without medical guidance on how to 
report these data, the validity and reliability of gestational age 
for these reporting areas is uncertain.

Third, abortion data are compiled and reported to CDC by 
the central health agency of the reporting area in which the 
abortion was performed rather than the reporting area in which 
the person lived. Thus, the available population (19–28) and 
birth data (29,30), which are organized by the states in which 
women live, might differ from the population of women who 
undergo abortions in a given reporting area. This likely results 
in an overestimation of abortions for reporting areas in which 
a higher percentage of abortions are obtained by out-of-state 
residents and an underestimation of abortions for reporting 
areas where residents more frequently obtain abortions out 
of state. Limited abortion services, stringent regulatory 

Ex. C - 011
Petitioner App. 180



Surveillance Summaries

MMWR / November 26, 2021 / Vol. 70 / No. 9 9US Department of Health and Human Services/Centers for Disease Control and Prevention

requirements for obtaining an abortion, or geographic 
proximity to services in another state might influence where 
women obtain abortion services (83).

Finally, CDC reporting of sociodemographic characteristics 
of women obtaining abortions is limited to data collected on 
jurisdiction reporting forms. Therefore, examining additional 
demographic variables (e.g., socioeconomic status) is not possible.

Public Health Implications
Ongoing surveillance of legal induced abortion is important 

for several reasons. First, abortion surveillance can be used 
to help evaluate programs aimed at promoting equitable 
access to patient-centered contraceptive care in the United 
States to reduce unintended pregnancies. Cost, inadequate 
provider reimbursement and training, insufficient patient-
centered counseling, lack of youth-friendly services, and 
low client awareness of available contraceptive methods are 
reported barriers to accessing contraception (40–42,84–90). 
Reducing these barriers might help ensure equitable access to 
patient-centered contraceptive care and promote equitable 
reproductive health in the United States (91).

Second, routine abortion surveillance is needed to assess 
trends in clinical practice patterns over time. Information in 
this report on the number of abortions performed through 
different methods (e.g., medical or surgical) and at different 
gestational ages provides the denominator data that are 
necessary for analyses of the relative safety of abortion practices 
(38). Finally, information on the number of pregnancies ending 
in abortion is needed in conjunction with data on births and 
fetal losses to estimate the number of pregnancies in the United 
States and determine rates for various outcomes of public health 
importance (e.g., adolescent pregnancies) (11).
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TABLE 1. Number, percentage, rate,* and ratio† of reported 
abortions — selected reporting areas, United States, 2010–2019

Year

Selected reporting areas§ Continuously reporting areas¶

No. No. (%)** Rate Ratio

2010 765,651 762,755 (99.6) 14.4 225
2011 730,322 727,554 (99.6) 13.7 217
2012 699,202 696,587 (99.6) 13.1 208
2013 664,435 661,874 (99.6) 12.4 198
2014 652,639 649,849 (99.6) 12.1 192
2015 638,169 636,902 (99.8) 11.8 188
2016 623,471 623,471 (100.0) 11.6 186
2017 612,719 609,095 (99.4) 11.2 185
2018 619,591 614,820 (99.2) 11.3 189
2019 629,898 625,346 (99.3) 11.4 195

 * Number of abortions per 1,000 women aged 15–44 years.
 † Number of abortions per 1,000 live births.
 § For each given year, excludes reporting areas that did not report that year’s 

abortion numbers to CDC: California (2010–2019), District of Columbia (2016), 
Maryland (2010–2019), and New Hampshire (2010–2019).

 ¶ For all years, excludes reporting areas that did not report abortion numbers 
every year during the period of analysis (2010–2019): California, District of 
Columbia, Maryland, and New Hampshire.

 ** Abortions from areas that reported every year during 2010–2019 as a 
percentage of all reported abortions for a given year. 
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TABLE 2. Number, rate,* and ratio† of reported abortions, by reporting area of occurrence and number of abortions obtained by out-of-state 
residents§ — United States, 2019¶

State/Area

Abortions reported by area of occurrence** Abortions obtained by out-of-state residents

No. Rate Ratio No. (%)

Alabama 6,009 6.3 103 1,040 (17.3)
Alaska 1,270 8.8 129 19 (1.5)
Arizona 13,097 9.4 165 67 (0.5)
Arkansas 2,963 5.1 81 338 (11.4)
Colorado 9,002 7.6 143 946 (10.5)
Connecticut 9,202 13.7 269 334 (3.6)
Delaware 2,042 11.3 193 277 (13.6)
District of Columbia 4,552 23.9 501 3,126 (68.7)
Florida 71,914 18.5 327 2,256 (3.1)
Georgia 36,907 16.9 292 6,500 (17.6)
Hawaii 2,003 7.6 119 49 (2.4)
Idaho 1,513 4.4 69 78 (5.2)
Illinois 46,517 18.6 332 7,534 (16.2)
Indiana 7,637 5.8 94 618 (8.1)
Iowa 3,566 6.0 95 490 (13.7)
Kansas 6,894 12.3 195 3,372 (48.9)
Kentucky 3,664 4.3 69 643 (17.5)
Louisiana 8,144 8.8 138 1,358 (16.7)
Maine 2,021 8.7 172 107 (5.3)
Massachusetts 18,593 13.3 269 631 (3.4)
Michigan 27,339 14.6 253 1,435 (5.2)
Minnesota 9,940 9.2 151 888 (8.9)
Mississippi 3,194 5.5 87 335 (10.5)
Missouri 1,471 1.2 20 128 (8.7)
Montana 1,568 8.0 142 169 (10.8)
Nebraska 2,068 5.5 84 267 (12.9)
Nevada 8,414 14.0 240 434 (5.2)
New Jersey†† 22,178 13.2 223 1,309 (5.9)
New Mexico 3,942 9.9 172 939 (23.8)
New York 78,587 20.3 355 6,989 (8.9)

New York City 49,784 27.2 472 4,668 (9.4)
New York State 28,803 14.1 248 2,321 (8.1)

North Carolina 28,450 13.8 240 5,079 (17.9)
North Dakota 1,121 7.6 107 289 (25.8)
Ohio 20,102 9.1 150 1,186 (5.9)
Oklahoma 4,995 6.4 102 407 (8.1)
Oregon 8,688 10.5 208 795 (9.2)
Pennsylvania 31,018 13.0 231 2,222 (7.2)
Rhode Island 2,099 10.1 206 274 (13.1)
South Carolina 5,101 5.2 89 312 (6.1)
South Dakota 414 2.6 36 82 (19.8)
Tennessee 9,719 7.3 121 1,823 (18.8)
Texas 57,275 9.5 152 1,303 (2.3)
Utah 2,922 4.2 62 146 (5.0)
Vermont 1,195 10.4 223 265 (22.2)
Virginia 15,601 9.2 160 867 (5.6)
Washington 17,262 11.4 203 848 (4.9)
West Virginia 1,183 3.8 65 168 (14.2)
Wisconsin 6,511 6.0 103 139 (2.1)
Wyoming 31 0.3 5 5 (16.1)
Total 629,898 NA NA NA

Abbreviation: NA = not applicable. 
 * Number of abortions per 1,000 women aged 15–44 years.
 † Number of abortions per 1,000 live births.
 § Additional details on the reporting area in which abortions were provided, cross-tabulated by the state/area of residence, are available at https://www.cdc.gov/

reproductivehealth/data_stats/Abortion.htm.
 ¶ Data from 49 reporting areas; excludes three reporting areas (California, Maryland, and New Hampshire) that did not report or did not meet reporting standards.
 ** The total abortions include those with known and unknown residence status.
 †† Reporting to the central health agency is not required. Data are requested from hospitals and licensed ambulatory care facilities only.
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TABLE 3. Number of reported abortions, by known age group and reporting area of occurrence — selected reporting areas,* United States, 2019

State/Area

Age group (yrs) Total abortions 
reported by 
known age<15 15–19 20–24 25–29 30–34 35–39 ≥40

No. (%)† No. (%) No. (%) No. (%) No. (%) No. (%) No. (%)

No. (% of all 
reported 

abortions)§

Alabama 23 (0.4) 526 (8.8) 1,807 (30.1) 1,783 (29.7) 1,119 (18.6) 565 (9.4) 183 (3.0) 6,006 (100.0)
Alaska —¶ 123 (9.7) 351 (27.6) 363 (28.6) 246 (19.4) 137 (10.8) —¶ 1,270 (100.0)
Arizona 19 (0.1) 1,163 (8.9) 3,932 (30.0) 3,631 (27.7) 2,446 (18.7) 1,420 (10.8) 482 (3.7) 13,093 (100.0)
Arkansas 10 (0.3) 294 (9.9) 892 (30.1) 901 (30.4) 513 (17.3) 260 (8.8) 90 (3.0) 2,960 (99.9)
Colorado 27 (0.3) 812 (9.0) 2,596 (28.9) 2,557 (28.4) 1,735 (19.3) 948 (10.5) 319 (3.5) 8,994 (99.9)
Connecticut 20 (0.2) 788 (8.7) 2,382 (26.3) 2,600 (28.8) 1,885 (20.9) 1,042 (11.5) 323 (3.6) 9,040 (98.2)
Delaware 8 (0.4) 240 (11.8) 575 (28.2) 574 (28.1) 388 (19.0) 209 (10.2) 48 (2.4) 2,042 (100.0)
District of Columbia 10 (0.2) 386 (8.5) 1,262 (27.7) 1,388 (30.5) 870 (19.1) 483 (10.6) 152 (3.3) 4,551 (100.0)
Florida 118 (0.2) 5,231 (7.3) 18,889 (26.5) 20,741 (29.1) 15,051 (21.1) 8,425 (11.8) 2,907 (4.1) 71,362 (99.2)
Georgia 71 (0.2) 2,832 (7.7) 10,185 (27.6) 11,361 (30.8) 7,254 (19.7) 3,932 (10.7) 1,272 (3.4) 36,907 (100.0)
Hawaii 6 (0.3) 190 (9.5) 549 (27.4) 546 (27.3) 381 (19.0) 238 (11.9) 93 (4.6) 2,003 (100.0)
Idaho —¶ 187 (12.4) 477 (31.5) 378 (25.0) 252 (16.7) 161 (10.6) —¶ 1,512 (99.9)
Illinois** 75 (0.2) 3,492 (9.1) 10,960 (28.4) 11,819 (30.6) 7,166 (18.6) 3,813 (9.9) 1,255 (3.3) 38,580 (99.5)
Indiana 18 (0.2) 768 (10.1) 2,324 (30.4) 2,168 (28.4) 1,354 (17.7) 745 (9.8) 260 (3.4) 7,637 (100.0)
Iowa 12 (0.3) 357 (10.0) 957 (26.8) 1,000 (28.1) 679 (19.0) 401 (11.2) 159 (4.5) 3,565 (100.0)
Kansas 12 (0.2) 632 (9.2) 2,148 (31.2) 1,932 (28.0) 1,239 (18.0) 692 (10.0) 239 (3.5) 6,894 (100.0)
Kentucky 11 (0.3) 294 (8.0) 1,071 (29.2) 1,069 (29.2) 719 (19.6) 384 (10.5) 116 (3.2) 3,664 (100.0)
Louisiana 26 (0.3) 726 (8.9) 2,302 (28.3) 2,521 (31.0) 1,534 (18.8) 782 (9.6) 253 (3.1) 8,144 (100.0)
Maine 5 (0.2) 198 (9.8) 585 (29.0) 534 (26.4) 381 (18.9) 254 (12.6) 63 (3.1) 2,020 (100.0)
Massachusetts 28 (0.2) 1,306 (7.0) 4,613 (24.8) 5,313 (28.6) 4,028 (21.7) 2,390 (12.9) 910 (4.9) 18,588 (100.0)
Michigan 51 (0.2) 2,328 (8.6) 7,538 (27.7) 8,697 (32.0) 5,201 (19.1) 2,545 (9.4) 831 (3.1) 27,191 (99.5)
Minnesota 26 (0.3) 823 (8.3) 2,693 (27.1) 2,837 (28.6) 2,015 (20.3) 1,205 (12.1) 336 (3.4) 9,935 (99.9)
Mississippi 7 (0.2) 295 (9.2) 970 (30.4) 1,003 (31.4) 574 (18.0) 276 (8.6) 69 (2.2) 3,194 (100.0)
Missouri 5 (0.3) 141 (9.6) 422 (28.7) 436 (29.6) 253 (17.2) 156 (10.6) 58 (3.9) 1,471 (100.0)
Montana 5 (0.3) 157 (10.0) 458 (29.2) 454 (29.0) 269 (17.2) 161 (10.3) 64 (4.1) 1,568 (100.0)
Nebraska 7 (0.3) 187 (9.0) 625 (30.2) 534 (25.8) 400 (19.3) 234 (11.3) 81 (3.9) 2,068 (100.0)
Nevada 19 (0.2) 691 (8.6) 2,200 (27.2) 2,257 (27.9) 1,630 (20.2) 918 (11.4) 363 (4.5) 8,078 (96.0)
New Jersey†† 50 (0.2) 1,958 (8.8) 5,648 (25.5) 6,497 (29.3) 4,462 (20.1) 2,604 (11.7) 959 (4.3) 22,178 (100.0)
New Mexico 22 (0.6) 507 (13.8) 1,111 (30.3) 921 (25.1) 621 (16.9) 379 (10.3) 104 (2.8) 3,665 (93.0)
New York 186 (0.2) 6,919 (8.8) 20,238 (25.8) 22,267 (28.4) 16,014 (20.4) 9,438 (12.0) 3,386 (4.3) 78,448 (99.8)

New York City 109 (0.2) 4,052 (8.1) 12,471 (25.1) 14,159 (28.4) 10,414 (20.9) 6,260 (12.6) 2,318 (4.7) 49,783 (100.0)
New York State 77 (0.3) 2,867 (10.0) 7,767 (27.1) 8,108 (28.3) 5,600 (19.5) 3,178 (11.1) 1,068 (3.7) 28,665 (99.5)

North Carolina 60 (0.2) 2,252 (8.3) 7,768 (28.8) 8,270 (30.6) 5,095 (18.9) 2,687 (9.9) 880 (3.3) 27,012 (94.9)
North Dakota 0 (—) 121 (10.8) 349 (31.1) 326 (29.1) 189 (16.9) 107 (9.5) 29 (2.6) 1,121 (100.0)
Ohio 63 (0.3) 1,737 (8.6) 5,887 (29.3) 6,057 (30.1) 3,720 (18.5) 1,983 (9.9) 655 (3.3) 20,102 (100.0)
Oklahoma 89 (1.8) 440 (8.8) 1,517 (30.4) 1,384 (27.7) 901 (18.0) 491 (9.8) 172 (3.4) 4,994 (100.0)
Oregon 19 (0.2) 837 (9.6) 2,373 (27.3) 2,326 (26.8) 1,702 (19.6) 1,049 (12.1) 382 (4.4) 8,688 (100.0)
Pennsylvania 71 (0.2) 2,474 (8.0) 8,435 (27.2) 9,529 (30.7) 6,188 (19.9) 3,244 (10.5) 1,077 (3.5) 31,018 (100.0)
Rhode Island —¶ 185 (8.8) 611 (29.1) 584 (27.8) 411 (19.6) 222 (10.6) —¶ 2,098 (100.0)
South Carolina 10 (0.2) 499 (9.8) 1,403 (27.5) 1,500 (29.4) 961 (18.8) 544 (10.7) 184 (3.6) 5,101 (100.0)
South Dakota —¶ —¶ 129 (31.2) 117 (28.3) 61 (14.7) 45 (10.9) —¶ 414 (100.0)
Tennessee 17 (0.2) 830 (8.6) 2,884 (29.8) 2,982 (30.8) 1,791 (18.5) 913 (9.4) 275 (2.8) 9,692 (99.7)
Texas 106 (0.2) 5,041 (8.8) 16,647 (29.1) 16,327 (28.5) 10,907 (19.0) 6,152 (10.7) 2,095 (3.7) 57,275 (100.0)
Utah 6 (0.2) 371 (12.7) 915 (31.3) 761 (26.0) 470 (16.1) 305 (10.4) 94 (3.2) 2,922 (100.0)
Vermont —¶ 108 (9.1) 305 (25.6) 322 (27.0) 247 (20.7) 153 (12.8) —¶ 1,191 (99.7)
Virginia 25 (0.2) 1,108 (7.1) 4,162 (26.7) 4,626 (29.7) 3,186 (20.4) 1,869 (12.0) 605 (3.9) 15,581 (99.9)
Washington 32 (0.2) 1,647 (9.6) 4,598 (26.7) 4,723 (27.4) 3,367 (19.5) 2,095 (12.2) 765 (4.4) 17,227 (99.8)
West Virginia 8 (0.7) 115 (9.7) 377 (31.9) 320 (27.0) 194 (16.4) 136 (11.5) 33 (2.8) 1,183 (100.0)
Wisconsin 17 (0.3) 690 (10.6) 1,917 (29.4) 1,806 (27.7) 1,202 (18.5) 637 (9.8) 242 (3.7) 6,511 (100.0)
Wyoming —¶ —¶ 6 (19.4) 10 (32.3) 8 (25.8) 6 (19.4) —¶ 31 (100.0)
See table footnotes on the next page.
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TABLE 3. (Continued) Number of reported abortions, by known age group and reporting area of occurrence — selected reporting areas,* United 
States, 2019

State/Area

Age group (yrs) Total abortions 
reported by 
known age<15 15–19 20–24 25–29 30–34 35–39 ≥40

No. (%)† No. (%) No. (%) No. (%) No. (%) No. (%) No. (%)

No. (% of all 
reported 

abortions)§

Total 1,410 (0.2) 53,049 (8.6) 171,043 (27.6) 181,052 (29.3) 121,279 (19.6) 67,835 (11.0) 23,121 (3.7) 618,789 (99.5)§§

Abortion rate¶¶ 0.4 6.0 19.0 18.6 13.0 7.4 2.7 NA
Abortion ratio*** 873 348 275 194 132 145 224 NA

Abbreviation: NA = not applicable. 
 * Data from 49 reporting areas; excludes three reporting areas (California, Maryland, and New Hampshire) that did not report, did not report by age, or did not 

meet reporting standards.
 † Percentages for the individual component categories might not add to 100% because of rounding.
 § Percentage is calculated as the number of abortions reported by known age divided by the sum of abortions reported by known and unknown age. Values 

≥99.95% are rounded to 100.0%.
 ¶ Cells with a value in the range of 1–4 or cells that would allow for calculation of these small values have been suppressed.
 ** Includes residents only.
 †† Reporting to the central health agency is not required. Data are requested from hospitals and licensed ambulatory care facilities only.
 §§ Percentage based on a total of 622,137 abortions reported among the areas that met reporting standards for age; reporting standards for age were applied to 

abortions for residents of Illinois only. 
 ¶¶ Number of abortions obtained by women in a given age group per 1,000 women in that same age group. Adolescents aged 13–14 years were used as the 

denominator for the group of adolescents aged <15 years, and women aged 40–44 years were used as the denominator for the group of women aged ≥40 years. 
For the total abortion rate only, abortions for women of unknown age were distributed according to the distribution of abortions among women of known age. 

 *** Number of abortions obtained by women in a given age group per 1,000 live births to women in that same age group. For the total abortion ratio only, abortions 
for women of unknown age were distributed according to the distribution of abortions among women of known age.  
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TABLE 4. Percentage, rate,* and ratio† of reported abortions, by known age group and year — selected reporting areas,§ United States, 
2010–2019

Age 
group 
(yrs)

Year % Change

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019
2010 to 

2014
2015 to 

2019
2018 to 

2019
2010 to 

2019

Reported abortions by known age (%)
<15 0.5 0.4 0.4 0.3 0.3 0.3 0.3 0.2 0.2 0.2 −40.0 −33.3 0.0 −60.0
15–19 14.6 13.5 12.2 11.4 10.4 9.8 9.4 9.1 8.8 8.7 −28.8 −11.2 −1.1 −40.4
20–24 32.9 32.9 32.8 32.7 32.1 31.1 30.0 29.3 28.5 27.8 −2.4 −10.6 −2.5 −15.5
25–29 24.5 24.9 25.4 25.9 26.8 27.6 28.5 29.0 29.4 29.3 9.4 6.2 −0.3 19.6
30–34 15.3 15.8 16.4 16.8 17.2 17.7 18.0 18.3 18.8 19.4 12.4 9.6 3.2 26.8
35–39 8.9 8.9 9.1 9.2 9.7 10.0 10.3 10.5 10.7 10.8 9.0 8.0 0.9 21.3
≥40 3.4 3.6 3.7 3.6 3.6 3.6 3.6 3.6 3.5 3.7 5.9 2.8 5.7 8.8
Abortion rate
<15 1.0 0.9 0.8 0.6 0.5 0.5 0.4 0.4 0.4 0.4 −50.0 −20.0 0.0 −60.0
15–19 11.7 10.5 9.2 8.2 7.3 6.7 6.2 5.9 5.8 5.8 −37.6 −13.4 0.0 −50.4
20–24 26.8 25.0 23.3 21.9 20.9 19.9 19.0 18.4 18.2 18.1 −22.0 −9.0 −0.5 −32.5
25–29 20.2 19.5 18.9 18.2 18.1 17.9 17.7 17.3 17.6 17.8 −10.4 −0.6 1.1 −11.9
30–34 13.2 12.7 12.4 11.8 11.7 11.7 11.6 11.5 11.9 12.3 −11.4 5.1 3.4 −6.8
35–39 7.6 7.5 7.3 7.0 7.1 7.0 6.9 6.7 6.8 7.0 −6.6 0.0 2.9 −7.9
≥40 2.8 2.8 2.8 2.5 2.5 2.5 2.5 2.5 2.5 2.6 −10.7 4.0 4.0 −7.1
Abortion ratio 
<15 848 839 804 791 745 699 729 777 853 851 −12.1 21.7 −0.2 0.4
15–19 332 326 304 300 291 289 295 301 318 332 −12.3 14.9 4.4 0.0
20–24 291 284 272 262 256 250 249 249 256 260 −12.0 4.0 1.6 −10.7
25–29 184 178 174 169 167 167 169 171 178 183 −9.2 9.6 2.8 −0.5
30–34 138 132 128 122 116 115 113 114 119 124 −15.9 7.8 4.2 −10.1
35–39 171 165 158 148 145 140 136 134 135 137 −15.2 −2.1 1.5 −19.9
≥40 274 275 269 245 239 228 218 211 206 213 −12.8 −6.6 3.4 −22.3
Total 

(no.)¶,**
672,271 640,719 611,540 579,406 565,691 553,596 542,922 528,308 533,557 539,634 NA NA NA NA

Abbreviation: NA = not applicable. 
 * Number of abortions obtained by women in a given age group per 1,000 women in that same age group. Adolescents aged 13–14 years were used as the denominator 

for the group of adolescents aged <15 years, and women aged 40–44 years were used as the denominator for the group of women aged ≥40 years. Abortions for 
women of unknown age were distributed according to the distribution of abortions among women of known age. 

 † Number of abortions obtained by women in a given age group per 1,000 live births to women in that same age group. Abortions for women of unknown age were 
distributed according to the distribution of abortions among women of known age.

 § Data from 44 reporting areas; excludes eight reporting areas (California, District of Columbia, Florida, Maine, Maryland, New Hampshire, Vermont, and Wyoming) 
that did not report, did not report by age, or did not meet reporting standards for ≥1 year.

 ¶ By year, the total number of abortions represents 99.4%–99.7% of all abortions reported to CDC among the areas that met reporting standards for age during 
2010–2019; reporting standards for age were applied to abortions for residents of Illinois only. 

 ** The total number is different than previously reported because the totals by known age are presented and data for out-of-state residents were subsequently added 
for Wisconsin.   
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TABLE 5. Number of reported abortions among adolescents, by known age and reporting area of occurrence — selected reporting areas,* 
United States, 2019

State/Area

Age group (yrs)

Total no.

<15 15 16 17 18 19

No. (%)† No. (%) No. (%) No. (%) No. (%) No. (%)

Alabama 23 (4.2) 23 (4.2) 43 (7.8) 65 (11.8) 171 (31.1) 224 (40.8) 549
Alaska —§ —§ —§ —§ —§ —§ —§

Arizona 19 (1.6) 40 (3.4) 79 (6.7) 150 (12.7) 367 (31.0) 527 (44.6) 1,182
Arkansas 10 (3.3) 22 (7.2) 33 (10.9) 36 (11.8) 87 (28.6) 116 (38.2) 304
Colorado 27 (3.2) 39 (4.6) 62 (7.4) 130 (15.5) 259 (30.9) 322 (38.4) 839
Delaware 8 (3.2) 12 (4.8) 21 (8.5) 43 (17.3) 70 (28.2) 94 (37.9) 248
District of Columbia 10 (2.5) 19 (4.8) 35 (8.8) 74 (18.7) 99 (25.0) 159 (40.2) 396
Florida 118 (2.2) 199 (3.7) 402 (7.5) 689 (12.9) 1,585 (29.6) 2,356 (44.0) 5,349
Georgia 71 (2.4) 115 (4.0) 209 (7.2) 383 (13.2) 860 (29.6) 1,265 (43.6) 2,903
Hawaii 6 (3.1) 9 (4.6) 15 (7.7) 31 (15.8) 48 (24.5) 87 (44.4) 196
Idaho —§ —§ —§ —§ —§ —§ —§

Indiana 18 (2.3) 35 (4.5) 67 (8.5) 103 (13.1) 234 (29.8) 329 (41.9) 786
Iowa 12 (3.3) 24 (6.5) 36 (9.8) 49 (13.3) 108 (29.3) 140 (37.9) 369
Kansas 12 (1.9) 28 (4.3) 46 (7.1) 75 (11.6) 216 (33.5) 267 (41.5) 644
Kentucky 11 (3.6) 16 (5.2) 24 (7.9) 33 (10.8) 82 (26.9) 139 (45.6) 305
Louisiana 26 (3.5) 54 (7.2) 74 (9.8) 134 (17.8) 200 (26.6) 264 (35.1) 752
Maine 5 (2.5) 14 (6.9) 16 (7.9) 33 (16.3) 54 (26.6) 81 (39.9) 203
Massachusetts 28 (2.1) 43 (3.2) 100 (7.5) 169 (12.7) 383 (28.7) 611 (45.8) 1,334
Michigan 51 (2.1) 134 (5.6) 191 (8.0) 318 (13.4) 658 (27.7) 1,027 (43.2) 2,379
Minnesota 26 (3.1) 43 (5.1) 68 (8.0) 122 (14.4) 255 (30.0) 335 (39.5) 849
Mississippi 7 (2.3) 26 (8.6) 24 (7.9) 44 (14.6) 90 (29.8) 111 (36.8) 302
Missouri 5 (3.4) 15 (10.3) 12 (8.2) 27 (18.5) 37 (25.3) 50 (34.2) 146
Montana 5 (3.1) 10 (6.2) 17 (10.5) 26 (16.0) 42 (25.9) 62 (38.3) 162
Nebraska 7 (3.6) 10 (5.2) 15 (7.7) 34 (17.5) 37 (19.1) 91 (46.9) 194
Nevada 19 (2.7) 37 (5.2) 62 (8.7) 101 (14.2) 219 (30.8) 272 (38.3) 710
New Jersey¶ 50 (2.5) 84 (4.2) 206 (10.3) 344 (17.1) 539 (26.8) 785 (39.1) 2,008
New Mexico 22 (4.2) 34 (6.4) 65 (12.3) 93 (17.6) 120 (22.7) 195 (36.9) 529
New York 186 (2.6) 316 (4.4) 657 (9.2) 1,218 (17.1) 2,026 (28.5) 2,702 (38.0) 7,105

New York City 109 (2.6) 192 (4.6) 406 (9.8) 735 (17.7) 1,170 (28.1) 1,549 (37.2) 4,161
New York State 77 (2.6) 124 (4.2) 251 (8.5) 483 (16.4) 856 (29.1) 1,153 (39.2) 2,944

North Carolina 60 (2.6) 112 (4.8) 186 (8.0) 282 (12.2) 689 (29.8) 983 (42.5) 2,312
North Dakota 0 (—) 6 (5.0) 13 (10.7) 16 (13.2) 33 (27.3) 53 (43.8) 121
Ohio 63 (3.5) 89 (4.9) 147 (8.2) 239 (13.3) 516 (28.7) 746 (41.4) 1,800
Oklahoma 89 (16.8) 19 (3.6) 29 (5.5) 67 (12.7) 145 (27.4) 180 (34.0) 529
Oregon 19 (2.2) 35 (4.1) 76 (8.9) 136 (15.9) 218 (25.5) 372 (43.5) 856
Pennsylvania 71 (2.8) 116 (4.6) 224 (8.8) 346 (13.6) 736 (28.9) 1,052 (41.3) 2,545
Rhode Island —§ —§ —§ —§ —§ —§ —§

South Carolina 10 (2.0) 16 (3.1) 42 (8.3) 115 (22.6) 138 (27.1) 188 (36.9) 509
South Dakota —§ —§ —§ —§ —§ —§ —§

Tennessee 17 (2.0) 38 (4.5) 76 (9.0) 108 (12.8) 238 (28.1) 370 (43.7) 847
Texas 106 (2.1) 213 (4.1) 426 (8.3) 677 (13.2) 1,449 (28.2) 2,276 (44.2) 5,147
Utah 6 (1.6) 13 (3.4) 23 (6.1) 49 (13.0) 119 (31.6) 167 (44.3) 377
Vermont —§ —§ —§ —§ —§ —§ —§

Virginia 25 (2.2) 57 (5.0) 82 (7.2) 138 (12.2) 325 (28.7) 506 (44.7) 1,133
Washington 32 (1.9) 74 (4.4) 145 (8.6) 277 (16.5) 477 (28.4) 674 (40.1) 1,679
West Virginia 8 (6.5) 5 (4.1) 7 (5.7) 19 (15.4) 35 (28.5) 49 (39.8) 123
Wisconsin** 17 (2.5) 27 (4.0) 73 (10.8) 77 (11.4) 195 (28.8) 289 (42.6) 678
Wyoming —§ —§ —§ —§ —§ —§ —§

See table footnotes on the next page.
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TABLE 5. (Continued) Number of reported abortions among adolescents, by known age and reporting area of occurrence — selected reporting 
areas,* United States, 2019

State/Area

Age group (yrs)

Total no.

<15 15 16 17 18 19

No. (%)† No. (%) No. (%) No. (%) No. (%) No. (%)

Total 1,315 (2.6) 2,248 (4.5) 4,175 (8.3) 7,148 (14.3) 14,378 (28.7) 20,791 (41.5) 50,055

Abortion rate†† 0.4 1.4 2.6 4.4 8.6 12.2 NA
Abortion ratio§§ 853 559 415 344 358 294 NA

Abbreviation: NA = not applicable.
 * Data from 47 reporting areas; excludes five reporting areas (California, Connecticut, Illinois, Maryland, and New Hampshire) that did not report, did not report age 

among adolescents by individual year, or did not meet reporting standards.
 † Percentages for the individual component categories might not add to 100% because of rounding. 
 § Cells with a value in the range of 1–4 or cells that would allow for calculation of these small values have been suppressed.
 ¶ Reporting to the central health agency is not required. Data are requested from hospitals and licensed ambulatory care facilities only.
 ** Includes residents only.
 †† Number of abortions obtained by women in a given age group per 1,000 women in that same age group. Adolescents aged 13–14 years were used as the denominator 

for the group of adolescents aged <15 years. For the total abortion rate only, abortions for women of unknown age were distributed according to the distribution 
of abortions among women of known age.

 §§ Number of abortions obtained by women in a given age group per 1,000 live births to women in that same age group. For the total abortion ratio only, abortions 
for women of unknown age were distributed according to the distribution of abortions among women of known age.  
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TABLE 6. Number of reported abortions, by known race/ethnicity and reporting area of occurrence — selected reporting areas,* United States, 2019

State/Area

Non-Hispanic

Hispanic
Total abortions reported  
by known race/ethnicityWhite Black Other

No. (%)† No. (%) No. (%) No. (%) No. (% of all reported abortions)§

Alabama 1,823 (30.4) 3,717 (61.9) 142 (2.4) 323 (5.4) 6,005 (99.9)
Alaska 584 (49.0) 85 (7.1) 470 (39.5) 52 (4.4) 1,191 (93.8)
Arizona 4,821 (38.4) 1,376 (10.9) 1,241 (9.9) 5,130 (40.8) 12,568 (96.0)
Arkansas 1,277 (44.0) 1,370 (47.2) 68 (2.3) 190 (6.5) 2,905 (98.0)
Connecticut 3,122 (37.4) 2,754 (33.0) 506 (6.1) 1,971 (23.6) 8,353 (90.8)
Delaware 863 (42.5) 850 (41.9) 72 (3.5) 244 (12.0) 2,029 (99.4)
District of Columbia 831 (18.8) 2,365 (53.4) 517 (11.7) 717 (16.2) 4,430 (97.3)
Florida 20,576 (30.9) 23,072 (34.6) 3,189 (4.8) 19,829 (29.7) 66,666 (92.7)
Georgia 7,102 (21.2) 21,709 (64.9) 1,724 (5.2) 2,924 (8.7) 33,459 (90.7)
Idaho 939 (67.5) 39 (2.8) 68 (4.9) 346 (24.9) 1,392 (92.0)
Indiana 3,919 (51.6) 2,404 (31.6) 583 (7.7) 691 (9.1) 7,597 (99.5)
Kansas 3,722 (54.0) 1,631 (23.7) 534 (7.8) 1,000 (14.5) 6,887 (99.9)
Kentucky 2,041 (55.7) 1,236 (33.7) 133 (3.6) 253 (6.9) 3,663 (100.0)
Michigan 10,578 (39.9) 13,687 (51.6) 1,201 (4.5) 1,041 (3.9) 26,507 (97.0)
Minnesota 4,310 (46.8) 2,569 (27.9) 1,392 (15.1) 937 (10.2) 9,208 (92.6)
Mississippi 619 (19.5) 2,352 (74.0) 114 (3.6) 95 (3.0) 3,180 (99.6)
Montana 1,293 (82.5) —¶ 142 (9.1) —¶ 1,568 (100.0)
Nevada 2,841 (37.0) 1,409 (18.4) 924 (12.0) 2,497 (32.6) 7,671 (91.2)
New Jersey** 5,133 (26.7) 7,453 (38.8) 3,206 (16.7) 3,427 (17.8) 19,219 (86.7)
New Mexico 930 (27.6) 160 (4.8) 380 (11.3) 1,897 (56.3) 3,367 (85.4)
North Carolina 8,096 (30.7) 12,968 (49.2) 1,990 (7.6) 3,298 (12.5) 26,352 (92.6)
South Carolina 2,481 (48.8) 1,986 (39.0) 232 (4.6) 390 (7.7) 5,089 (99.8)
South Dakota 259 (62.6) 46 (11.1) 69 (16.7) 40 (9.7) 414 (100.0)
Tennessee 3,688 (38.9) 4,842 (51.0) 363 (3.8) 595 (6.3) 9,488 (97.6)
Texas†† 15,066 (26.3) 15,921 (27.8) 3,989 (7.0) 22,217 (38.8) 57,193 (99.9)
Utah 1,721 (60.4) 133 (4.7) 214 (7.5) 779 (27.4) 2,847 (97.4)
Vermont 1,045 (89.7) 47 (4.0) 41 (3.5) 32 (2.7) 1,165 (97.5)
Virginia 4,802 (33.6) 6,515 (45.5) 1,512 (10.6) 1,476 (10.3) 14,305 (91.7)
West Virginia 987 (83.4) 153 (12.9) —¶ —¶ 1,183 (100.0)
Wyoming 17 (60.7) —¶ —¶ 8 (28.6) 28 (90.3)
Total 115,486 (33.4) 132,878 (38.4) 25,056 (7.2) 72,509 (21.0) 345,929 (94.5)§§ 

Abortion rate¶¶ 6.6 23.8 13.0 11.7 NA
Abortion ratio*** 117 386 236 170 NA

Abbreviation: NA = not applicable.
 * Data from 30 reporting areas; excludes 22 reporting areas (California, Colorado, Hawaii, Illinois, Iowa, Louisiana, Maine, Maryland, Massachusetts, Missouri, Nebraska, 

New Hampshire, New York City, New York State, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, Washington, and Wisconsin) that did not 
report, did not report by race/ethnicity, or did not meet reporting standards.

 † Percentages for the individual component categories might not add to 100% because of rounding.
 § Percentage is calculated as the number of abortions reported by known race/ethnicity divided by the sum of abortions reported by known and unknown race/

ethnicity. Values ≥99.95% are rounded to 100.0%. 
 ¶ Cells with a value in the range of 1–4 or cells that would allow for calculation of these small values have been suppressed.
 ** Reporting to the central health agency is not required. Data are requested from hospitals and licensed ambulatory care facilities only.
 †† Reporting form contains only one question for race/ethnicity; therefore, abortions reported for women of White, Black, and other races (Asian and Native American) 

are not explicitly identified as non-Hispanic.
 §§ Percentage based on a total of 366,130 abortions reported among the areas that met reporting standards for race/ethnicity.
 ¶¶ Number of abortions obtained by women in a given racial/ethnic group per 1,000 women in that same racial/ethnic group. For the total abortion rate only, 

abortions for women of unknown race/ethnicity were distributed according to the distribution of abortions among women of known race/ethnicity.
 *** Number of abortions obtained by women in a given racial/ethnic group per 1,000 live births to women in that same racial/ethnic group. For the total abortion 

ratio only, abortions for women of unknown race/ethnicity were distributed according to the distribution of abortions among women of known race/ethnicity.
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TABLE 7. Number of reported abortions, by known marital status and reporting area of occurrence — selected reporting areas,* United States, 2019

State/Area

Marital status Total abortions reported by 
known marital statusMarried Unmarried

No. (%)† No. (%) No. (% of all reported abortions)§

Alabama 663 (11.0) 5,342 (89.0) 6,005 (99.9)
Alaska 253 (21.1) 945 (78.9) 1,198 (94.3)
Arizona 1,878 (14.3) 11,219 (85.7) 13,097 (100.0)
Arkansas 376 (12.7) 2,575 (87.3) 2,951 (99.6)
Colorado 1,559 (19.1) 6,596 (80.9) 8,155 (90.6)
Connecticut 939 (11.5) 7,232 (88.5) 8,171 (88.8)
Delaware 224 (11.0) 1,818 (89.0) 2,042 (100.0)
Florida 10,136 (16.1) 52,629 (83.9) 62,765 (87.3)
Georgia 4,410 (12.8) 30,033 (87.2) 34,443 (93.3)
Idaho 302 (21.6) 1,094 (78.4) 1,396 (92.3)
Illinois¶ 3,575 (9.5) 33,868 (90.5) 37,443 (96.6)
Indiana 1,094 (14.3) 6,543 (85.7) 7,637 (100.0)
Iowa 633 (17.8) 2,925 (82.2) 3,558 (99.8)
Kansas 1,063 (15.5) 5,811 (84.5) 6,874 (99.7)
Kentucky 525 (14.3) 3,139 (85.7) 3,664 (100.0)
Louisiana 828 (10.5) 7,063 (89.5) 7,891 (96.9)
Maine 308 (16.0) 1,612 (84.0) 1,920 (95.0)
Michigan 2,660 (10.3) 23,095 (89.7) 25,755 (94.2)
Minnesota 1,535 (16.2) 7,959 (83.8) 9,494 (95.5)
Mississippi 290 (9.1) 2,893 (90.9) 3,183 (99.7)
Missouri 224 (16.0) 1,179 (84.0) 1,403 (95.4)
Montana 286 (18.2) 1,282 (81.8) 1,568 (100.0)
Nebraska 306 (15.0) 1,732 (85.0) 2,038 (98.5)
New Jersey** 2,515 (11.5) 19,372 (88.5) 21,887 (98.7)
New Mexico 563 (15.3) 3,128 (84.7) 3,691 (93.6)
New York City 8,269 (18.5) 36,518 (81.5) 44,787 (90.0)
North Carolina 3,622 (14.4) 21,547 (85.6) 25,169 (88.5)
North Dakota 162 (14.5) 958 (85.5) 1,120 (99.9)
Ohio 2,603 (14.0) 16,027 (86.0) 18,630 (92.7)
Oklahoma 941 (18.9) 4,043 (81.1) 4,984 (99.8)
Oregon 1,573 (20.3) 6,193 (79.7) 7,766 (89.4)
Pennsylvania 3,766 (12.2) 27,221 (87.8) 30,987 (99.9)
Rhode Island 263 (12.9) 1,782 (87.1) 2,045 (97.4)
South Carolina 726 (14.4) 4,331 (85.6) 5,057 (99.1)
South Dakota 85 (20.5) 329 (79.5) 414 (100.0)
Tennessee 1,295 (14.0) 7,985 (86.0) 9,280 (95.5)
Texas 9,784 (17.1) 47,363 (82.9) 57,147 (99.8)
Utah 724 (24.9) 2,182 (75.1) 2,906 (99.5)
Vermont 216 (20.3) 847 (79.7) 1,063 (89.0)
Virginia†† 2,349 (15.1) 13,252 (84.9) 15,601 (100.0)
West Virginia 203 (17.2) 979 (82.8) 1,182 (99.9)
Wisconsin 852 (13.2) 5,615 (86.8) 6,467 (99.3)
Total 74,578 (14.5) 438,256 (85.5) 512,834 (94.5)§§

Abortion ratio¶¶ 46 394 NA

Abbreviation: NA = not applicable.
 * Data from 42 reporting areas; excludes 10 reporting areas (California, District of Columbia, Hawaii, Maryland, Massachusetts, Nevada, New Hampshire, New York 

State, Washington, and Wyoming) that did not report, did not report by marital status, or did not meet reporting standards.
 † Percentages for the individual component categories might not add to 100% because of rounding.
 § Percentage is calculated as the number of abortions reported by known marital status divided by the sum of abortions reported by known and unknown marital 

status. Values ≥99.95% are rounded to 100.0%.
 ¶ Includes residents only.
 ** Reporting to the central health agency is not required. Data are requested from hospitals and licensed ambulatory care facilities only.
 †† Recorded as patient married or not married to father. 
 §§ Percentage based on a total of 542,479 abortions reported among the areas that met reporting standards for marital status; reporting standards for marital status 

were applied to abortions for residents of Illinois only. 
 ¶¶ Number of abortions obtained by marital status per 1,000 live births to women of the same marital status. For the total abortion ratio only, abortions for women 

of unknown marital status were distributed according to the distribution of abortions among women of known marital status. 
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TABLE 8. Number of reported abortions, by known number of previous live births and reporting area of occurrence — selected reporting 
areas,* United States, 2019

State/Area

No. of previous live births Total abortions reported 
by known number of 
previous live births0 1 2 3 ≥4

No. (%)† No. (%) No. (%) No. (%) No. (%)
No. (% of all reported 

abortions)§

Alabama 2,030 (33.8) 1,660 (27.6) 1,369 (22.8) 602 (10.0) 348 (5.8) 6,009 (100.0)
Alaska 575 (45.3) 233 (18.4) 258 (20.3) 103 (8.1) 100 (7.9) 1,269 (99.9)
Arizona 5,707 (44.0) 2,784 (21.5) 2,426 (18.7) 1,195 (9.2) 846 (6.5) 12,958 (98.9)
Arkansas 1,042 (35.2) 771 (26.0) 650 (21.9) 295 (10.0) 205 (6.9) 2,963 (100.0)
Colorado 5,167 (57.7) 1,644 (18.3) 1,268 (14.1) 573 (6.4) 310 (3.5) 8,962 (99.6)
Connecticut 3,731 (40.6) 2,319 (25.2) 1,833 (20.0) 839 (9.1) 465 (5.1) 9,187 (99.8)
Delaware 849 (42.1) 501 (24.8) 390 (19.3) 159 (7.9) 118 (5.9) 2,017 (98.8)
Florida 27,510 (38.3) 18,129 (25.2) 14,878 (20.7) 6,660 (9.3) 4,737 (6.6) 71,914 (100.0)
Georgia 14,313 (38.8) 9,116 (24.7) 7,405 (20.1) 3,646 (9.9) 2,425 (6.6) 36,905 (100.0)
Hawaii 1,096 (54.8) 338 (16.9) 313 (15.7) 160 (8.0) 92 (4.6) 1,999 (99.8)
Idaho 694 (46.3) 316 (21.1) 277 (18.5) 130 (8.7) 83 (5.5) 1,500 (99.1)
Indiana 3,045 (39.9) 1,831 (24.0) 1,558 (20.4) 780 (10.2) 423 (5.5) 7,637 (100.0)
Iowa 1,430 (40.4) 781 (22.1) 705 (19.9) 356 (10.1) 268 (7.6) 3,540 (99.3)
Kansas 2,795 (40.5) 1,686 (24.5) 1,327 (19.2) 681 (9.9) 405 (5.9) 6,894 (100.0)
Kentucky 1,300 (35.5) 934 (25.5) 871 (23.8) 338 (9.2) 221 (6.0) 3,664 (100.0)
Louisiana 2,627 (32.3) 2,231 (27.5) 1,807 (22.2) 894 (11.0) 564 (6.9) 8,123 (99.7)
Maine 1,002 (49.7) 431 (21.4) 362 (18.0) 148 (7.3) 73 (3.6) 2,016 (99.8)
Massachusetts 7,765 (46.2) 3,910 (23.3) 3,147 (18.7) 1,324 (7.9) 645 (3.8) 16,791 (90.3)
Michigan¶ 9,472 (34.7) 7,075 (25.9) 6,209 (22.7) 2,827 (10.3) 1,748 (6.4) 27,331 (100.0)
Minnesota 3,954 (40.1) 2,265 (23.0) 1,944 (19.7) 964 (9.8) 730 (7.4) 9,857 (99.2)
Mississippi 996 (31.2) 924 (28.9) 714 (22.4) 342 (10.7) 218 (6.8) 3,194 (100.0)
Missouri 561 (38.1) 353 (24.0) 301 (20.5) 146 (9.9) 110 (7.5) 1,471 (100.0)
Montana 746 (47.6) 357 (22.8) 260 (16.6) 129 (8.2) 76 (4.8) 1,568 (100.0)
Nebraska 819 (39.6) 445 (21.5) 429 (20.8) 216 (10.4) 158 (7.6) 2,067 (100.0)
Nevada 3,606 (42.9) 1,954 (23.2) 1,496 (17.8) 790 (9.4) 567 (6.7) 8,413 (100.0)
New Jersey** 8,148 (36.9) 6,140 (27.8) 4,303 (19.5) 2,105 (9.5) 1,411 (6.4) 22,107 (99.7)
New Mexico 1,502 (42.6) 801 (22.7) 621 (17.6) 357 (10.1) 248 (7.0) 3,529 (89.5)
New York City 20,793 (45.8) 11,596 (25.5) 8,380 (18.4) 2,987 (6.6) 1,680 (3.7) 45,436 (91.3)
North Carolina 9,498 (37.4) 6,067 (23.9) 5,016 (19.8) 2,660 (10.5) 2,154 (8.5) 25,395 (89.3)
North Dakota 452 (40.3) 243 (21.7) 223 (19.9) 118 (10.5) 85 (7.6) 1,121 (100.0)
Ohio†† 7,074 (36.1) 4,963 (25.3) 4,176 (21.3) 2,049 (10.4) 1,360 (6.9) 19,622 (97.6)
Oklahoma 1,890 (37.9) 1,208 (24.2) 1,055 (21.1) 507 (10.2) 332 (6.7) 4,992 (99.9)
Oregon 4,366 (50.6) 1,759 (20.4) 1,501 (17.4) 590 (6.8) 407 (4.7) 8,623 (99.3)
Pennsylvania 11,760 (37.9) 7,926 (25.6) 6,367 (20.5) 3,046 (9.8) 1,919 (6.2) 31,018 (100.0)
Rhode Island 963 (45.9) 506 (24.1) 393 (18.7) 144 (6.9) 92 (4.4) 2,098 (100.0)
South Carolina 2,129 (41.7) 1,294 (25.4) 1,027 (20.1) 409 (8.0) 242 (4.7) 5,101 (100.0)
South Dakota 165 (39.9) 72 (17.4) 94 (22.7) —§§ —§§ 414 (100.0)
Tennessee 3,484 (36.3) 2,498 (26.0) 1,974 (20.6) 940 (9.8) 695 (7.2) 9,591 (98.7)
Texas 22,862 (39.9) 13,628 (23.8) 11,985 (20.9) 5,483 (9.6) 3,317 (5.8) 57,275 (100.0)
Utah 1,496 (51.2) 555 (19.0) 470 (16.1) 230 (7.9) 171 (5.9) 2,922 (100.0)
Vermont 597 (50.0) 235 (19.7) 231 (19.3) 88 (7.4) 43 (3.6) 1,194 (99.9)
Virginia 5,531 (35.5) 4,095 (26.2) 3,326 (21.3) 1,646 (10.6) 1,003 (6.4) 15,601 (100.0)
Washington 8,035 (46.7) 3,845 (22.3) 3,163 (18.4) 1,370 (8.0) 805 (4.7) 17,218 (99.7)
West Virginia 421 (35.6) 347 (29.4) 255 (21.6) 97 (8.2) 62 (5.2) 1,182 (99.9)
Wyoming 17 (54.8) 5 (16.1) 7 (22.6) —§§ —§§ 31 (100.0)
Total 214,015 (40.2) 130,771 (24.5) 106,764 (20.0) 49,178 (9.2) 31,991 (6.0) 532,719 (98.0)¶¶

 * Data from 45 reporting areas; excludes seven reporting areas (California, District of Columbia, Illinois, Maryland, New Hampshire, New York State, and Wisconsin) 
that did not report, did not report by number of previous live births, or did not meet reporting standards.

 † Percentages for the individual component categories might not add to 100% because of rounding.
 § Percentage is calculated as the number of abortions reported by known number of previous live births divided by the sum of abortions reported by known and 

unknown number of previous live births. Values ≥99.95% are rounded to 100.0%.
 ¶ Recorded as the number of previous pregnancies carried to term.
 ** Reporting to the central health agency is not required. Data are requested from hospitals and licensed ambulatory care facilities only.
 †† Recorded as the number of living children.
 §§ Cells with a value in the range of 1–4 or cells that would allow for calculation of these small values have been suppressed.
 ¶¶ Percentage based on a total of 543,515 abortions reported among the areas that met reporting standards for the number of previous live births. 
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TABLE 9. Number of reported abortions, by known number of previous induced abortions and reporting area of occurrence — selected 
reporting areas,* United States, 2019

State/Area

No. of previous induced abortions Total abortions reported by 
known number of previous 

induced abortions0 1 2 ≥3

No. (%)† No. (%) No. (%) No. (%) No. (% of all reported abortions)§

Alabama 4,008 (66.7) 1,332 (22.2) 443 (7.4) 226 (3.8) 6,009 (100.0)
Alaska 819 (64.5) 271 (21.4) 109 (8.6) 70 (5.5) 1,269 (99.9)
Arizona 8,472 (65.6) 3,047 (23.6) 955 (7.4) 445 (3.4) 12,919 (98.6)
Arkansas 1,915 (64.6) 587 (19.8) 233 (7.9) 228 (7.7) 2,963 (100.0)
Colorado 6,287 (69.9) 1,852 (20.6) 601 (6.7) 251 (2.8) 8,991 (99.9)
Connecticut 4,883 (53.2) 2,163 (23.5) 1,123 (12.2) 1,018 (11.1) 9,187 (99.8)
Delaware 1,244 (61.5) 472 (23.3) 197 (9.7) 109 (5.4) 2,022 (99.0)
Florida 41,693 (58.0) 17,171 (23.9) 7,405 (10.3) 5,645 (7.8) 71,914 (100.0)
Georgia 22,534 (61.1) 8,778 (23.8) 3,605 (9.8) 1,990 (5.4) 36,907 (100.0)
Hawaii 1,244 (62.2) 452 (22.6) 178 (8.9) 125 (6.3) 1,999 (99.8)
Idaho 1,228 (81.8) 209 (13.9) 44 (2.9) 21 (1.4) 1,502 (99.3)
Indiana 5,160 (67.6) 1,712 (22.4) 539 (7.1) 226 (3.0) 7,637 (100.0)
Iowa 2,675 (75.6) 565 (16.0) 186 (5.3) 114 (3.2) 3,540 (99.3)
Kansas 4,647 (67.4) 1,467 (21.3) 499 (7.2) 281 (4.1) 6,894 (100.0)
Kentucky 2,324 (63.4) 866 (23.6) 293 (8.0) 181 (4.9) 3,664 (100.0)
Louisiana 5,098 (62.7) 2,006 (24.7) 732 (9.0) 291 (3.6) 8,127 (99.8)
Maine 1,314 (65.1) 455 (22.6) 153 (7.6) 95 (4.7) 2,017 (99.8)
Massachusetts 9,507 (52.6) 4,868 (26.9) 2,240 (12.4) 1,466 (8.1) 18,081 (97.2)
Michigan 14,134 (51.7) 6,797 (24.9) 3,684 (13.5) 2,712 (9.9) 27,327 (100.0)
Minnesota 6,030 (61.1) 2,197 (22.3) 937 (9.5) 708 (7.2) 9,872 (99.3)
Mississippi 2,159 (67.6) 685 (21.4) 249 (7.8) 101 (3.2) 3,194 (100.0)
Missouri 882 (60.0) 367 (24.9) 141 (9.6) 81 (5.5) 1,471 (100.0)
Montana 643 (41.0) 622 (39.7) 199 (12.7) 104 (6.6) 1,568 (100.0)
Nebraska 1,429 (69.1) 430 (20.8) 142 (6.9) 67 (3.2) 2,068 (100.0)
Nevada 5,281 (62.8) 1,874 (22.3) 744 (8.8) 512 (6.1) 8,411 (100.0)
New Jersey¶ 13,486 (60.9) 4,195 (18.9) 2,251 (10.2) 2,223 (10.0) 22,155 (99.9)
New York City 16,911 (37.9) 11,024 (24.7) 8,392 (18.8) 8,244 (18.5) 44,571 (89.5)
North Carolina 15,400 (61.4) 5,874 (23.4) 2,474 (9.9) 1,329 (5.3) 25,077 (88.1)
North Dakota 778 (70.7) 200 (18.2) 92 (8.4) 31 (2.8) 1,101 (98.2)
Ohio 11,689 (59.7) 4,727 (24.2) 1,915 (9.8) 1,242 (6.3) 19,573 (97.4)
Oklahoma 3,558 (71.3) 975 (19.5) 304 (6.1) 155 (3.1) 4,992 (99.9)
Oregon 5,182 (60.1) 2,064 (23.9) 809 (9.4) 574 (6.7) 8,629 (99.3)
Pennsylvania 16,327 (52.6) 7,699 (24.8) 3,829 (12.3) 3,163 (10.2) 31,018 (100.0)
Rhode Island 1,286 (61.4) 480 (22.9) 218 (10.4) 110 (5.3) 2,094 (99.8)
South Carolina 3,320 (65.1) 1,160 (22.7) 414 (8.1) 207 (4.1) 5,101 (100.0)
South Dakota 285 (68.8) 88 (21.3) —** —** 414 (100.0)
Tennessee 6,230 (64.7) 2,326 (24.2) 724 (7.5) 348 (3.6) 9,628 (99.1)
Texas 35,902 (62.7) 14,039 (24.5) 4,874 (8.5) 2,460 (4.3) 57,275 (100.0)
Utah 2,251 (77.0) 506 (17.3) 114 (3.9) 51 (1.7) 2,922 (100.0)
Vermont 746 (62.5) 266 (22.3) 111 (9.3) 70 (5.9) 1,193 (99.8)
Virginia 8,520 (54.6) 4,322 (27.7) 1,670 (10.7) 1,089 (7.0) 15,601 (100.0)
Washington 9,911 (57.6) 4,219 (24.5) 1,713 (10.0) 1,363 (7.9) 17,206 (99.7)
West Virginia 728 (61.5) 298 (25.2) 106 (9.0) 51 (4.3) 1,183 (100.0)
Wyoming 20 (64.5) 9 (29.0) —** —** 31 (100.0)
Total 308,140 (58.2) 125,716 (23.8) 55,669 (10.5) 39,792 (7.5) 529,317 (98.1)††

 * Data from 44 reporting areas; excludes eight reporting areas (California, District of Columbia, Illinois, Maryland, New Hampshire, New Mexico, New York State, and 
Wisconsin) that did not report, did not report by number of previous induced abortions, or did not meet reporting standards.

 † Percentages for the individual component categories might not add to 100% because of rounding.
 § Percentage is calculated as the number of abortions reported by known number of previous induced abortions divided by the sum of abortions reported by known 

and unknown number of previous induced abortions. Values ≥99.95% are rounded to 100.0%.
 ¶ Reporting to the central health agency is not required. Data are requested from hospitals and licensed ambulatory care facilities only.
 ** Cells with a value in the range of 1–4 or cells that would allow for calculation of these small values have been suppressed.
 †† Percentage based on a total of 539,573 abortions reported among the areas that met reporting standards for the number of previous induced abortions.
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TABLE 10. Number of reported abortions, by known weeks of gestation* and reporting area of occurrence — selected reporting areas,† United 
States, 2019

State/Area

Weeks of gestation

Total abortions 
reported by known 

gestational age

≤6 7–9 10–13 14–15 16–17 18–20 ≥21
No. (% of all reported 

abortions)¶No. (%)§ No. (%) No. (%) No. (%) No. (%) No. (%) No. (%)

Alabama** 1,280 (21.3) 2,807 (46.8) 1,257 (20.9) 317 (5.3) 163 (2.7) 133 (2.2) 46 (0.8) 6,003 (99.9)
Alaska 292 (23.0) 639 (50.4) 271 (21.4) 64 (5.0) —†† —†† 0 (—) 1,269 (99.9)
Arizona 3,863 (29.5) 5,985 (45.7) 2,079 (15.9) 496 (3.8) 261 (2.0) 245 (1.9) 168 (1.3) 13,097 (100.0)
Arkansas** 479 (16.2) 1,265 (42.7) 862 (29.1) 150 (5.1) 82 (2.8) 97 (3.3) 28 (0.9) 2,963 (100.0)
Colorado 3,639 (40.4) 3,666 (40.7) 1,062 (11.8) 198 (2.2) 150 (1.7) 110 (1.2) 173 (1.9) 8,998 (100.0)
Connecticut 4,046 (45.7) 3,155 (35.7) 947 (10.7) 263 (3.0) 175 (2.0) 164 (1.9) 95 (1.1) 8,845 (96.1)
Delaware 536 (26.3) 1,071 (52.5) 328 (16.1) 73 (3.6) 16 (0.8) 6 (0.3) 9 (0.4) 2,039 (99.9)
Florida 52,850 (73.5) 11,641 (16.2) 4,843 (6.7) 973 (1.4) 691 (1.0) 699 (1.0) 217 (0.3) 71,914 (100.0)
Georgia 16,086 (43.6) 13,864 (37.6) 4,396 (11.9) 927 (2.5) 653 (1.8) 752 (2.0) 229 (0.6) 36,907 (100.0)
Hawaii 678 (33.9) 861 (43.0) 268 (13.4) 80 (4.0) 43 (2.1) 49 (2.4) 22 (1.1) 2,001 (99.9)
Idaho 493 (32.9) 707 (47.1) 257 (17.1) 37 (2.5) —†† —†† —†† 1,500 (99.1)
Indiana 1,924 (25.2) 4,055 (53.1) 1,618 (21.2) 9 (0.1) 8 (0.1) 17 (0.2) 6 (0.1) 7,637 (100.0)
Iowa 1,652 (46.3) 1,305 (36.6) 412 (11.6) 68 (1.9) 58 (1.6) 54 (1.5) 17 (0.5) 3,566 (100.0)
Kansas 2,761 (40.0) 2,722 (39.5) 921 (13.4) 195 (2.8) 121 (1.8) 137 (2.0) 37 (0.5) 6,894 (100.0)
Kentucky 1,302 (35.5) 1,493 (40.7) 550 (15.0) 116 (3.2) 65 (1.8) 109 (3.0) 29 (0.8) 3,664 (100.0)
Louisiana 2,815 (34.6) 3,567 (43.8) 1,274 (15.7) 273 (3.4) 173 (2.1) 38 (0.5) 0 (—) 8,140 (100.0)
Maine 595 (29.5) 996 (49.3) 317 (15.7) 48 (2.4) 33 (1.6) 31 (1.5) 0 (—) 2,020 (100.0)
Michigan 9,016 (33.0) 11,496 (42.1) 4,055 (14.9) 1,110 (4.1) 667 (2.4) 584 (2.1) 353 (1.3) 27,281 (99.8)
Minnesota 3,597 (36.7) 3,845 (39.2) 1,381 (14.1) 379 (3.9) 194 (2.0) 216 (2.2) 187 (1.9) 9,799 (98.6)
Mississippi 1,117 (35.0) 1,421 (44.5) 468 (14.7) 171 (5.4) 16 (0.5) —†† —†† 3,194 (100.0)
Missouri 86 (5.8) 496 (33.7) 505 (34.3) 130 (8.8) 87 (5.9) 112 (7.6) 55 (3.7) 1,471 (100.0)
Montana 599 (38.2) 628 (40.1) 211 (13.5) 51 (3.3) 34 (2.2) 34 (2.2) 11 (0.7) 1,568 (100.0)
Nebraska 976 (47.2) 683 (33.0) 284 (13.7) 62 (3.0) 46 (2.2) 16 (0.8) 0 (—) 2,067 (100.0)
Nevada 3,214 (38.6) 3,510 (42.1) 1,078 (12.9) 250 (3.0) 142 (1.7) 89 (1.1) 52 (0.6) 8,335 (99.1)
New Jersey§§ 8,513 (39.3) 7,499 (34.6) 2,923 (13.5) 961 (4.4) 638 (2.9) 613 (2.8) 514 (2.4) 21,661 (97.7)
New Mexico 1,487 (42.7) 957 (27.5) 381 (10.9) 80 (2.3) 73 (2.1) 101 (2.9) 406 (11.6) 3,485 (88.4)
New York City 22,364 (44.9) 17,579 (35.3) 5,579 (11.2) 1,335 (2.7) 897 (1.8) 934 (1.9) 1,096 (2.2) 49,784 (100.0)
North Carolina 9,598 (33.9) 12,098 (42.8) 4,432 (15.7) 982 (3.5) 672 (2.4) 484 (1.7) 15 (0.1) 28,281 (99.4)
North Dakota 435 (38.8) 447 (39.9) 180 (16.1) 42 (3.7) 17 (1.5) 0 (—) 0 (—) 1,121 (100.0)
Ohio 5,523 (27.5) 9,070 (45.1) 3,558 (17.7) 848 (4.2) 531 (2.6) 477 (2.4) 95 (0.5) 20,102 (100.0)
Oklahoma 2,177 (43.6) 1,835 (36.8) 710 (14.2) 125 (2.5) 64 (1.3) 64 (1.3) 16 (0.3) 4,991 (99.9)
Oregon 4,064 (47.2) 2,924 (33.9) 949 (11.0) 241 (2.8) 129 (1.5) 149 (1.7) 160 (1.9) 8,616 (99.2)
Rhode Island 929 (44.4) 705 (33.7) 270 (12.9) 90 (4.3) 52 (2.5) 32 (1.5) 13 (0.6) 2,091 (99.6)
South Carolina** 1,063 (20.8) 1,970 (38.6) 1,740 (34.1) 298 (5.8) 8 (0.2) 13 (0.3) 9 (0.2) 5,101 (100.0)
South Dakota 64 (15.6) 224 (54.8) —†† —†† 0 (—) —†† 7 (1.7) 409 (98.8)
Tennessee 1,836 (18.9) 4,939 (50.9) 2,188 (22.5) 436 (4.5) 176 (1.8) 119 (1.2) 9 (0.1) 9,703 (99.8)
Texas** 22,356 (39.0) 22,721 (39.7) 8,232 (14.4) 1,870 (3.3) 957 (1.7) 838 (1.5) 301 (0.5) 57,275 (100.0)
Utah 1,018 (34.8) 1,185 (40.6) 478 (16.4) 92 (3.1) 51 (1.7) 67 (2.3) 31 (1.1) 2,922 (100.0)
Vermont 550 (46.0) 423 (35.4) 129 (10.8) 32 (2.7) 21 (1.8) 22 (1.8) 18 (1.5) 1,195 (100.0)
Virginia 7,917 (50.8) 5,215 (33.5) 1,938 (12.4) 121 (0.8) 131 (0.8) 170 (1.1) 90 (0.6) 15,582 (99.9)
Washington 7,046 (41.0) 6,768 (39.4) 2,061 (12.0) 420 (2.4) 265 (1.5) 273 (1.6) 363 (2.1) 17,196 (99.6)
West Virginia 325 (27.5) 536 (45.3) 235 (19.9) 58 (4.9) 18 (1.5) —†† —†† 1,183 (100.0)
Wyoming 18 (58.1) 12 (38.7) —†† —†† 0 (—) 0 (—) 0 (—) 31 (100.0)
Total 211,179 (42.9) 178,985 (36.4) 65,739 (13.4) 14,471 (2.9) 8,581 (1.7) 8,064 (1.6) 4,882 (1.0) 491,901 (99.6)¶¶

 * Gestational age based on clinician’s estimate (Alaska, Arizona, Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Jersey, New Mexico, New York City, North Carolina, North Dakota, 
Ohio, Oregon, Rhode Island, South Dakota, Tennessee, Vermont, Washington, West Virginia, and Wyoming); gestational age calculated from the last normal menstrual 
period (Oklahoma and Utah); clinician’s estimate of gestation based on estimated date of conception (Virginia); probable postfertilization age (Alabama, Arkansas, 
South Carolina, and Texas).

 † Data from 43 reporting areas; excludes nine reporting areas (California, District of Columbia, Illinois, Maryland, Massachusetts, New Hampshire, New York State, 
Pennsylvania, and Wisconsin) that did not report, did not report by gestational age, or did not meet reporting standards.

 § Percentages for the individual component categories might not add to 100% because of rounding.
 ¶ Percentage is calculated as the number of abortions reported by known gestational age divided by the sum of abortions reported by known and unknown 

gestational age. Values ≥99.95% are rounded to 100.0%.
 ** Two weeks were added to the probable postfertilization age to provide a corresponding measure to gestational age based on the clinician’s estimate.
 †† Cells with a value in the range of 1–4 or cells that would allow for calculation of these small values have been suppressed.
 §§ Reporting to the central health agency is not required. Data are requested from hospitals and licensed ambulatory care facilities only.
 ¶¶ Percentage based on a total of 493,904 abortions reported among the areas that met reporting standards for gestational age.
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TABLE 11. Percentage of reported abortions, by known weeks of gestation and year — selected reporting areas,* United States, 2010–2019

Weeks of 
gestation

Year % Change

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019
2010 to 

2014
2015 to 

2019
2018 to 

2019
2010 to 

2019

≤13 weeks’ 
gestation (%)†

91.9 91.5 91.4 91.6 91.0 91.0 91.0 91.1 91.5 92.0 −1.0 1.1 0.5 0.1

≤6 34.7 34.3 35.1 34.7 33.8 34.3 34.2 35.1 36.2 37.5 −2.6 9.3 3.6 8.1
7–9 40.1 40.1 39.4 39.9 40.0 40.0 40.3 40.4 40.0 39.9 −0.2 −0.3 −0.3 −0.5
10–13 17.0 17.1 16.9 17.0 17.2 16.7 16.4 15.7 15.2 14.6 1.2 −12.6 −3.9 −14.1
>13 weeks’ 

gestation (%)†
8.1 8.5 8.6 8.4 9.0 9.0 9.0 8.9 8.5 8.0 11.1 −11.1 −5.9 −1.2

14–15 3.3 3.4 3.5 3.4 3.5 3.5 3.6 3.4 3.4 3.2 6.1 −8.6 −5.9 −3.0
16–17 1.8 1.9 1.9 1.9 2.2 2.1 2.1 2.2 2.1 1.9 22.2 −9.5 −9.5 5.6
18–20 1.8 1.9 1.9 1.8 1.9 2.0 2.0 2.0 1.9 1.8 5.6 −10.0 −5.3 0.0
≥21 1.2 1.4 1.3 1.3 1.3 1.3 1.3 1.3 1.2 1.1 8.3 −15.4 −8.3 −8.3
Total (no.)§ 508,841 481,667 457,201 435,881 426,636 414,914 408,903 394,181 395,960 398,505 NA NA NA NA

Abbreviation: NA = not applicable.
* Data from 34 reporting areas; excludes 18 areas (California, Connecticut, Delaware, District of Columbia, Florida, Illinois, Maine, Maryland, Massachusetts, Mississippi, 

Nebraska, New Hampshire, New York State, Pennsylvania, Rhode Island, Vermont, Wisconsin, and Wyoming) that did not report, did not report by weeks of gestation, 
or did not meet reporting standards for ≥1 year. 

† Percentages for the individual component categories might not add to 100% because of rounding.
§ By year, the total number of abortions represents 74.6%–98.2% of all abortions reported to CDC among the areas that met reporting standards for gestational age 

during 2010–2019.
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TABLE 12. Number of reported abortions, by known method type and reporting area of occurrence — selected reporting areas,* 
United States, 2019

State/Area

Surgical† Medical

Intrauterine 
instillation§

Hysterectomy/ 
Hysterotomy

Total abortions 
reported by known 

method type

Surgical,  
≤13 weeks’ 
gestation

Surgical,  
>13 weeks’ 
gestation

Surgical, 
unknown 

gestational age

Medical,  
≤9 weeks’ 
gestation

Medical,  
>9 weeks’ 
gestation

Medical, 
unknown 

gestational age

No. (%)¶ No. (%) No. (%) No. (%) No. (%) No. (%) No. (%) No. (%)
No. (% of all reported 

abortions)**

Alabama†† 3,257 (54.2) 653 (10.9) —§§ 2,030 (33.8) 58 (1.0) —§§ 0 (—) 0 (—) 6,004 (99.9)
Alaska 895 (70.5) 65 (5.1) 0 (—) 305 (24.0) —§§ —§§ —§§ 0 (—) 1,269 (99.9)
Arizona 6,768 (51.7) 992 (7.6) 0 (—) 5,031 (38.4) 159 (1.2) 0 (—) 137 (1.0) 0 (—) 13,087 (99.9)
Arkansas†† 1,369 (46.2) 356 (12.0) 0 (—) 829 (28.0) 408 (13.8) 0 (—) 0 (—) 0 (—) 2,962 (100.0)
Colorado 2,989 (35.9) 400 (4.8) —§§ 4,819 (57.8) 120 (1.4) 0 (—) —§§ 0 (—) 8,334 (92.6)
Connecticut 3,747 (41.0) 687 (7.5) 136 (1.5) 4,367 (47.8) 25 (0.3) 173 (1.9) 0 (—) 0 (—) 9,135 (99.3)
Delaware 722 (36.0) 101 (5.0) —§§ 1,136 (56.6) 46 (2.3) —§§ 0 (—) 0 (—) 2,007 (98.3)
District of 

Columbia¶¶
2,170 (47.7) 382 (8.4) 0 (—) NA NA 2,000 (43.9) 0 (—) 0 (—) 4,552 (100.0)

Florida 32,315 (47.1) 2,505 (3.7) 0 (—) 33,428 (48.7) 352 (0.5) 0 (—) 0 (—) 8 (0.0) 68,608 (95.4)
Georgia 15,801 (42.8) 2,555 (6.9) 0 (—) 18,240 (49.4) 309 (0.8) 0 (—) 0 (—) 0 (—) 36,905 (100.0)
Hawaii 1,030 (51.4) 194 (9.7) —§§ 776 (38.8) —§§ 0 (—) 0 (—) 0 (—) 2,002 (100.0)
Idaho 826 (54.7) 42 (2.8) 10 (0.7) 621 (41.1) 8 (0.5) —§§ —§§ 0 (—) 1,511 (99.9)
Indiana 4,241 (55.5) 36 (0.5) 0 (—) 3,297 (43.2) 62 (0.8) 0 (—) 0 (—) 0 (—) 7,636 (100.0)
Iowa 948 (26.8) 190 (5.4) 0 (—) 2,364 (66.7) 40 (1.1) 0 (—) 0 (—) 0 (—) 3,542 (99.3)
Kansas 1,959 (28.4) 486 (7.1) 0 (—) 4,364 (63.3) 82 (1.2) 0 (—) 0 (—) 0 (—) 6,891 (100.0)
Kentucky 1,512 (41.3) 306 (8.4) 0 (—) 1,828 (49.9) 18 (0.5) 0 (—) 0 (—) 0 (—) 3,664 (100.0)
Maine 888 (44.0) 106 (5.3) —§§ 960 (47.6) 63 (3.1) —§§ 0 (—) 0 (—) 2,018 (99.9)
Massachusetts*** NA NA 10,377 (56.4) NA NA 7,958 (43.2) 67 (0.4) 0 (—) 18,402 (99.0)
Michigan 12,984 (47.6) 2,649 (9.7) 42 (0.2) 11,213 (41.1) 386 (1.4) 10 (0.0) 0 (—) 0 (—) 27,284 (99.8)
Minnesota 5,187 (52.2) 958 (9.6) 54 (0.5) 3,589 (36.1) 61 (0.6) 87 (0.9) —§§ —§§ 9,940 (100.0)
Mississippi 725 (22.7) 186 (5.8) 0 (—) 2,228 (69.8) 55 (1.7) 0 (—) 0 (—) 0 (—) 3,194 (100.0)
Missouri 1,076 (73.5) 367 (25.1) 0 (—) 5 (0.3) 10 (0.7) 0 (—) —§§ —§§ 1,463 (99.5)
Montana 524 (33.4) 128 (8.2) 0 (—) 900 (57.4) 16 (1.0) 0 (—) 0 (—) 0 (—) 1,568 (100.0)
Nebraska 686 (33.2) 122 (5.9) 0 (—) 1,245 (60.2) 13 (0.6) —§§ 0 (—) —§§ 2,068 (100.0)
Nevada 4,599 (55.0) 527 (6.3) 38 (0.5) 3,113 (37.2) 51 (0.6) 37 (0.4) —§§ —§§ 8,367 (99.4)
New Jersey††† 12,938 (58.3) 2,692 (12.1) 481 (2.2) 5,896 (26.6) 134 (0.6) 35 (0.2) 0 (—) 0 (—) 22,176 (100.0)
New Mexico 1,394 (39.9) 301 (8.6) 58 (1.7) 1,332 (38.2) 338 (9.7) 65 (1.9) —§§ —§§ 3,490 (88.5)
New York 40,495 (52.9) 6,130 (8.0) 1,399 (1.8) 23,809 (31.1) 2,125 (2.8) 2,555 (3.3) 24 (0.0) 32 (0.0) 76,569 (97.4)

New York City 29,516 (59.4) 4,113 (8.3) 0 (—) 15,505 (31.2) 525 (1.1) 0 (—) 9 (0.0) 32 (0.1) 49,700 (99.8)
New York State 10,979 (40.9) 2,017 (7.5) 1,399 (5.2) 8,304 (30.9) 1,600 (6.0) 2,555 (9.5) 15 (0.1) 0 (—) 26,869 (93.3)

North Carolina 12,295 (45.9) 1,992 (7.4) 32 (0.1) 12,209 (45.6) 190 (0.7) 36 (0.1) 0 (—) 12 (0.0) 26,766 (94.1)
North Dakota 698 (62.3) 59 (5.3) —§§ 361 (32.2) —§§ 0 (—) 0 (—) 0 (—) 1,121 (100.0)
Ohio 10,350 (51.5) 1,937 (9.6) —§§ 7,716 (38.4) 91 (0.5) 0 (—) 0 (—) —§§ 20,097 (100.0)
Oklahoma 2,152 (43.8) 263 (5.4) —§§ 2,460 (50.1) 33 (0.7) —§§ —§§ 0 (—) 4,914 (98.4)
Oregon 3,494 (40.2) 646 (7.4) 21 (0.2) 4,337 (49.9) 133 (1.5) 51 (0.6) —§§ —§§ 8,684 (100.0)
Pennsylvania§§§ NA NA 17,159 (55.3) NA NA 13,845 (44.6) —§§ —§§ 31,013 (100.0)

See table footnotes on the next page.
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TABLE 12. (Continued) Number of reported abortions, by known method type and reporting area of occurrence — selected reporting areas,* 
United States, 2019

State/Area

Surgical† Medical

Intrauterine 
instillation§

Hysterectomy/ 
Hysterotomy

Total abortions 
reported by known 

method type

Surgical,  
≤13 weeks’ 
gestation

Surgical,  
>13 weeks’ 
gestation

Surgical, 
unknown 

gestational age

Medical,  
≤9 weeks’ 
gestation

Medical,  
>9 weeks’ 
gestation

Medical, 
unknown 

gestational age

No. (%)¶ No. (%) No. (%) No. (%) No. (%) No. (%) No. (%) No. (%)
No. (% of all reported 

abortions)**

Rhode Island 1,010 (48.3) 179 (8.6) 7 (0.3) 884 (42.2) 12 (0.6) —§§ —§§ 0 (—) 2,093 (99.7)
South Carolina†† 1,676 (32.9) 319 (6.3) —§§ 2,334 (45.8) 766 (15.0) 0 (—) 5 (0.1) —§§ 5,101 (100.0)
South Dakota 272 (65.7) 0 (—) —§§ 124 (30.0) 13 (3.1) —§§ 0 (—) 0 (—) 414 (100.0)
Tennessee 4,034 (41.5) 716 (7.4) 8 (0.1) 4,765 (49.0) 183 (1.9) 8 (0.1) 0 (—) 5 (0.1) 9,719 (100.0)
Texas†† 30,824 (53.8) 3,906 (6.8) 0 (—) 22,234 (38.8) 305 (0.5) 0 (—) —§§ —§§ 57,272 (100.0)
Utah 1,455 (49.8) 229 (7.8) 0 (—) 1,223 (41.9) 11 (0.4) 0 (—) —§§ —§§ 2,921 (100.0)
Vermont 394 (33.1) 87 (7.3) —§§ 683 (57.4) 25 (2.1) 0 (—) —§§ 0 (—) 1,190 (99.6)
Virginia 9,252 (59.3) 500 (3.2) 15 (0.1) 5,744 (36.8) 74 (0.5) —§§ —§§ 0 (—) 15,589 (99.9)
Washington 7,491 (43.4) 1,317 (7.6) 30 (0.2) 8,320 (48.2) 56 (0.3) 36 (0.2) 0 (—) 0 (—) 17,250 (99.9)
West Virginia 617 (52.2) 77 (6.5) 0 (—) 454 (38.4) 35 (3.0) 0 (—) 0 (—) 0 (—) 1,183 (100.0)
Wisconsin***,¶¶¶ NA NA 4,207 (66.0) NA NA 2,165 (34.0) 0 (—) 0 (—) 6,372 (100.0)
Wyoming 0 (—) 0 (—) —§§ 30 (96.8) —§§ 0 (—) 0 (—) 0 (—) 31 (100.0)

Total 277,789 (49.0) 40,699 (7.2) —**** 239,770 (42.3) 7,787 (1.4) —†††† 252 (0.0) 81 (0.0) 566,378 (98.5)§§§§

Abbreviation: NA = not available. 
 * Data from 47 reporting areas; excludes five reporting areas (California, Illinois, Louisiana, Maryland, and New Hampshire) that did not report, did not report by method type, or did not 

meet reporting standards. Areas reporting by method type with unknown gestational age or gestational age reported was not compatible with categorizations presented in this table 
are included.

 † Includes uterine aspiration (might also be called dilation and curettage, aspiration curettage, suction curettage, manual vacuum aspiration, menstrual extraction, sharp curettage) and 
dilation and evacuation procedures.

 § Intrauterine instillations reported at ≤12 weeks’ gestation were considered as unknown for method type.
 ¶ Percentages for the individual component categories might not add to 100% because of rounding.
 ** Percentage is calculated as the number of abortions reported by known method type divided by the sum of abortions reported by known and unknown method type. Values ≥99.95% 

are rounded to 100.0%.
 †† Two weeks were added to the probable postfertilization age to provide a corresponding measure to gestational age based on the clinician’s estimate.
 §§ Cells with a value in the range of 1–4 or cells that would allow for calculation of these small values have been suppressed.
 ¶¶ Numbers for medical abortions at ≤9 weeks versus >9 weeks are not presented because gestational age reported was not compatible with these categorizations. 
 *** Numbers for surgical abortions at ≤13 weeks versus >13 weeks and for medical abortions at ≤9 weeks versus >9 weeks are not presented because gestational age data were not provided 

by method type.
 ††† Reporting to the central health agency is not required. Data are requested from hospitals and licensed ambulatory care facilities only.
 §§§ Numbers for surgical abortions ≤13 weeks and >13 weeks and medical abortions ≤9 weeks versus >9 weeks are not presented as gestational age reported was not compatible with 

these categorizations.
 ¶¶¶ Includes residents only. Wisconsin reports as surgical, unspecified and does not differentiate surgical abortions from hysterectomy/hysterotomy. All abortions were reported as surgical 

or chemically induced. For this report, all surgical abortions were classified as surgical and all chemical abortions as medical.
 **** For the total only, surgical abortions reported without a gestational age were distributed among the surgical abortion categories according to the distribution of surgical abortions at 

known gestational age.
 †††† For the total only, medical abortions reported without a gestational age were distributed among the medical abortion categories according to the distribution of medical abortions at 

known gestational age.
 §§§§ Percentage based on a total of 575,098 abortions reported among the areas that met reporting standards for method type.
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TABLE 13. Number of reported abortions, by known weeks of gestation and method type — selected reporting areas,* United States, 2019

Method type

Weeks of gestation

Total≤6 7–9 10–13 14–15 16–17 18–20 ≥21

No. (%)† No. (%) No. (%) No. (%) No. (%) No. (%) No. (%) No. (%)

Surgical§
≤13 weeks’ gestation 84,850 (41.3) 90,714 (52.2) 59,346 (93.2) NA NA NA NA 234,910 (49.2)
>13 weeks’ gestation NA NA NA 13,965 (99.2) 8,199 (98.3) 7,686 (96.9) 4,094 (87.0) 33,944 (7.1)
Medical¶
≤9 weeks’ gestation 120,333 (58.6) 82,966 (47.8) NA NA NA NA NA 203,299 (42.6)
>9 weeks’ gestation NA NA 4,339 (6.8) 109 (0.8) 94 (1.1) 185 (2.3) 545 (11.6) 5,272 (1.1)
Intrauterine instillation —** —** 1 (0.0) 2 (0.0) 48 (0.6) 58 (0.7) 60 (1.3) 169 (0.0)
Hysterectomy/

Hysterotomy
19 (0.0) 28 (0.0) 5 (0.0) 4 (0.0) 3 (0.0) 6 (0.1) 7 (0.1) 72 (0.0)

Total 205,202 (100.0) 173,708 (100.0) 63,691 (100.0) 14,080 (100.0) 8,344 (100.0) 7,935 (100.0) 4,706 (100.0) 477,666 (100.0)

Abbreviation: NA = not applicable.
 * Data from 42 reporting areas; excludes 10 reporting areas (California, District of Columbia, Illinois, Louisiana, Maryland, Massachusetts, New Hampshire, New York 

State, Pennsylvania, and Wisconsin) that did not report, did not report by weeks of gestation, did not meet reporting standards, or did not have medical abortion 
as a specific category on their reporting form. 

 † For each gestational age category, percentages of all method types might not add to 100% because of rounding.
 § Includes uterine aspiration (might also be called dilation and curettage, aspiration curettage, suction curettage, manual vacuum aspiration, menstrual extraction, 

sharp curettage) and dilation and evacuation procedures.
 ¶ The administration of medication or medications to induce an abortion; at ≤9 weeks’ gestation, typically involves the use of mifepristone and misoprostol, and at 

>9 weeks’ gestation, typically involves the use of vaginal prostaglandins.
 ** Intrauterine instillations reported at ≤12 weeks’ gestation have not been included with known values.

TABLE 14. Number of reported abortions, by known weeks of gestation, age group, and race/ethnicity — selected reporting areas, United 
States, 2019

Characteristic

Weeks of gestation

Total≤6 7–9 10–13 14–15 16–17 18–20 ≥21

No. (%) No. (%) No. (%) No. (%) No. (%) No. (%) No. (%) No. (%)

Age group (yrs)*,†

<15 306 (27.2) 384 (34.1) 214 (19.0) 73 (6.5) 53 (4.7) 47 (4.2) 50 (4.4) 1,127 (100.0)
15–19 14,886 (35.7) 15,785 (37.9) 7,007 (16.8) 1,536 (3.7) 948 (2.3) 962 (2.3) 561 (1.3) 41,685 (100.0)
20–24 56,003 (41.3) 50,599 (37.3) 19,052 (14.1) 4,179 (3.1) 2,398 (1.8) 2,142 (1.6) 1,226 (0.9) 135,599 (100.0)
25–29 61,791 (43.3) 52,298 (36.7) 18,882 (13.2) 3,925 (2.8) 2,294 (1.6) 2,189 (1.5) 1,242 (0.9) 142,621 (100.0)
30–34 43,257 (45.1) 34,165 (35.6) 11,747 (12.3) 2,654 (2.8) 1,523 (1.6) 1,473 (1.5) 1,022 (1.1) 95,841 (100.0)
35–39 24,816 (46.1) 18,652 (34.7) 6,425 (11.9) 1,501 (2.8) 960 (1.8) 880 (1.6) 588 (1.1) 53,822 (100.0)
≥40 9,053 (49.4) 5,919 (32.3) 1,990 (10.9) 523 (2.9) 344 (1.9) 334 (1.8) 165 (0.9) 18,328 (100.0)
Total 210,112 (43.0) 177,802 (36.4) 65,317 (13.4) 14,391 (2.9) 8,520 (1.7) 8,027 (1.6) 4,854 (1.0) 489,023 (100.0)
Race/Ethnicity*,§

Non-Hispanic
White 51,748 (45.4) 40,580 (35.6) 14,205 (12.5) 2,978 (2.6) 1,741 (1.5) 1,767 (1.6) 963 (0.8) 113,982 (100.0)
Black 49,644 (38.1) 49,659 (38.1) 20,818 (16.0) 4,464 (3.4) 2,543 (2.0) 2,190 (1.7) 903 (0.7) 130,221 (100.0)
Other 11,606 (47.6) 8,047 (33.0) 2,861 (11.7) 697 (2.9) 409 (1.7) 477 (2.0) 279 (1.1) 24,376 (100.0)

Hispanic 35,358 (49.5) 23,471 (32.9) 8,211 (11.5) 1,897 (2.7) 1,020 (1.4) 962 (1.3) 499 (0.7) 71,418 (100.0)
Total 148,356 (43.6) 121,757 (35.8) 46,095 (13.6) 10,036 (3.0) 5,713 (1.7) 5,396 (1.6) 2,644 (0.8) 339,997 (100.0)

* Percentages for the individual component categories might not add to 100% because of rounding.
† Data from 43 reporting areas; excludes nine reporting areas (California, District of Columbia, Illinois, Maryland, Massachusetts, New Hampshire, New York State, 

Pennsylvania, and Wisconsin) that did not report, did not report weeks of gestation by age, or did not meet reporting standards. 
§ Data from 29 reporting areas; excludes 23 reporting areas (California, Colorado, District of Columbia, Hawaii, Illinois, Iowa, Louisiana, Maine, Maryland, Massachusetts, 

Missouri, Nebraska, New Hampshire, New York City, New York State, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, Washington, and Wisconsin) 
that did not report, did not report weeks of gestation by race/ethnicity, or did not meet reporting standards. 
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TABLE 15. Number of deaths and case-fatality rates* for abortion-related deaths reported to CDC, by type of abortion — United States, 
1973–2018† 

Year

Type of abortion

CFR per 100,000 legal 
abortions

Induced

Unknown** TotalLegal§ Illegal¶

1973–1977 2.09
1973 25 19 3 47  
1974 26 6 1 33
1975 29 4 1 34
1976 11 2 1 14
1977 17 4 0 21

1978–1982 0.78
1978 9 7 0 16  
1979 22 0 0 22
1980 9 1 2 12
1981 8 1 0 9
1982 11 1 0 12

1983–1987 0.66
1983 11 1 0 12  
1984 12 0 0 12
1985 11 1 1 13
1986 11 0 2 13
1987 7 2 0 9

1988–1992 0.74
1988 16 0 0 16  
1989 12 1 0 13
1990 9 0 0 9
1991 11 1 0 12
1992 10 0 0 10

1993–1997 0.52
1993 6 1 2 9  
1994 10 2 0 12
1995 4 0 0 4
1996 9 0 0 9
1997 7 0 0 7

1998–2002 0.63
1998 9 0 0 9
1999 4 0 0 4
2000 11 0 0 11
2001 7 1 0 8
2002 10 0 0 10

2003–2007 0.60
2003 10 0 0 10  
2004 7 1 0 8
2005 7 0 0 7
2006 7 0 0 7
2007 6 0 0 6

2008–2012 0.65
2008 12 0 0 12  
2009 8 0 0 8
2010 10 0 0 10
2011 2 0 0 2
2012 4 0 0 4

2013–2018 0.41
2013 4 0 0 4  
2014 6 0 0 6
2015 2 0 1 3
2016 6 1 1 8
2017 2 0 0 2
2018 2 0 0 2

Abbreviation: CFR = case-fatality rate.
 * Number of legal induced abortion-related deaths per 100,000 reported legal induced abortions. Because a substantial number of legal induced abortions occurred outside reporting areas 

that provided data to CDC, national CFRs (i.e., number of legal induced abortion-related deaths per 100,000 reported legal induced abortions in the United States) were calculated with 
denominator data from the Guttmacher Institute’s national survey of abortion-providing facilities; for 2018, the CFR was calculated using denominator data for 2017, the most recent year 
for which data are available. Case-fatality rates were computed for consecutive 5-year periods during 1973–2012 and then for a consecutive 6-year period during 2013–2018 because rates 
based on <20 cases might be unstable.

 † Certain numbers might differ from those in reports published previously because additional information has been supplied to CDC subsequent to publication.
 § An abortion is defined as legal if it was performed by a licensed clinician within the limits of state law.
 ¶ An abortion is defined as illegal if it was performed by any person other than a licensed clinician.
 ** Unknown whether abortion was induced or spontaneous.
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1
IN THE CIRCUIT COURT OF THE SECOND CIRCUIT 

IN AND FOR LEON COUNTY, FLORIDA

PLANNED PARENTHOOD OF SOUTHWEST 
AND CENTRAL FLORIDA, on behalf of itself, 
its staff, and its patients, et al.,

Plaintiffs,                 Case No. 2022 CA 000912
v.  

STATE OF FLORIDA, et al.,

   Defendants.
____________________________/

HEARING BEFORE THE HONORABLE JOHN C. COOPER
VOLUME I

(Pages 1 to 94) 

DATE TAKEN:  Monday, June 27, 2022

TIME:    Commenced at 9:14 a.m.                
               Concluded at 11:45 p.m.

PLACE: Leon County Courthouse
                Courtroom 3G  

301 South Monroe Street
           Tallahassee, Florida 32301

Reported by: 
Doreen Mannino, Certified Court Reporter 
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  A P P E A R A N C E S

On Behalf of Plaintiffs:

WHITNEY LEIGH WHITE, ESQUIRE
American Civil Liberties Union Foundation
125 Broad Street
New York, New York 10004-2400
Phone: (212) 549-2690

JENNIFER RUTH SANDMAN, ESQUIRE
Planned Parenthood
123 William Street
New York, New York 10038-3804
Phone: (347) 432-5998
Email:  Jennifer.sandman@ppfa.org 

CAROLINE MARIE SACERDOTE, ESQUIRE
Center for Reproductive Rights
199 Water Street, Floor 22
New York, New York 10038-3533
Phone: (917) 637-3646 

SHOBA PILLAY, EQUIRE
TASSITY S. JOHNSON, ESQUIRE 
Jenner & Block, LLP
353 N. Clark Street
Chicago, Illinois 60654-3456 
Phone: (312) 222-9350 
Email:  Spillay@jenner.com
        Tjohnson@jenner.com

On Behalf of Defendants:

JOHN MATTHEW GUARD, ESQUIRE
BILAL AHMED FARUQUI, EQUIRE
NATALIE PAIGE CHRISTMAS, EQUIRE
JAMES HAMILTON PERCIVAL, II, ESQUIRE 
Office of Attorney General
The Capitol PL-01
Tallahassee, FL 32399-0001
Phone:  850-245-0140
Email:  John.guard@myfloridalegal.com
        Bilal.faruqui@myfloridalegal.com 
        james.percival@myfloridalegal.com
        Natalie.christmas@myfloridalegal.com 
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I N D E X

V O L U M E I

Witnesses for Plaintiffs:  
 Shelly Hsiao-Ying Tien 
   Direct Examination by Ms. Sandman...............31
   Cross-Examination by Mr. Guard..................73
Certificate of Oath................................94

         E X H I B I T S
JOINT                                        ADMITTED
1 AHCA & ITOP Reports                              10
2 Tien Expert Report                               10  
3 2019 CDC and Prevention Abortion Surveillance    10
4 Skop Declaration, CV, Emergency Suspension Order 10
5 Condic Declaration, CV                           10 
6 Tien Declaration, CV                             10
7 Biggs Declaration, CV                            10 
8 Biggs Deposition Transcript                      10
9 Skop Deposition Transcript                       10
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4
          P R O C E E D I N G S

THE BAILIFF:  All rise.  Court is now in 

session.  The Honorable John C. Cooper presiding.

THE COURT:  Good morning, everybody.  We're 

here on a motion for temporary injunction.  Does 

either side wish to make an opening statement?  

MS. WHITE:  Yes, Your Honor.  Whitney White, 

on behalf of -- I'm with the ACLU Foundation on 

behalf of Gainesville Woman Care, Indian Rocks 

Women's Center, Saint Petersburg Women's Health 

Center, and Tampa Women's Health Center.  

Would Your Honor like us to put appearances 

on the record first?  

THE COURT:  Yes.

MS. PILLAY:  Good morning, Your Honor.  Shoba 

Pillay from Jenner & Block on behalf of the 

Plaintiffs.

MS. SANDMAN:  Good morning, Your Honor.  

Jennifer Sandman, Planned Parenthood Federation of 

America on behalf of Planned Parenthood Southeast, 

Central Florida, Planned Parenthood Southwest, 

Central Florida, and Dr. Tien.  

MR. PERCIVAL:  James Percival for all named 

Defendants.  We can list them if you want.  

THE COURT:  That's fine.  Would Petitioner 

Petitioner App. 206



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

5
like to make an opening statement?  

MR. PERCIVAL:  We have three more.

MS. CHRISTMAS:  Hi, Your Honor, Natalie 

Christmas for the State Defendants. 

MR. FARQUI:  Bilal Faruqui on behalf of the 

State Defendants. 

MR. GUARD:  John Guard, Chief Deputy Attorney 

General on behalf of State Defendants. 

THE COURT:  Good morning.  

MR. PERCIVAL:  Your Honor, we had a couple 

procedural issues we wanted to just talk through 

with you. 

THE COURT:  Okay. 

MS. WHITE:  Your Honor, we have just a couple 

of housekeeping matters we wanted to address.  

First, there was a case management order submitted 

to the Court last week that hasn't yet be entered.  

All the deadlines in that order have already 

passed.  We thought for purposes of making a clear 

record about the proceedings up to this date it 

would be useful to enter that order now.

THE COURT:  I haven't had a judicial 

assistant since basically Friday.  I don't have 

one this week.  I had hearings all last week 9 to 

5 everyday.  I'm sure it's in my office somewhere, 
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6
and I will sign it just as soon as I find it.  

MS. WHITE:  Okay.  We have hardcopies of it 

with us as well.  

THE COURT:  If you have more copies, I'll 

sign that.  

MS. WHITE:  We also have a pending pro hac 

vice motion for Co-Counsel Andrew Beck, who is 

also with the ACLU. 

THE COURT:  Any objection to that?  

MR. PERCIVAL:  No.  

THE COURT:  Okay.  That's granted.  If you 

have orders if you want to bring them up, I'll 

sign them.  Mr. Percival, this order acceptable to 

your clients?  

MR. PERCIVAL:  Yes, Your Honor.  

THE COURT:  Today is the 27th.  I'm going to 

give this to another person, another judge's JA 

who is helping me at the break and she will scan 

it and get it eserved to all counsel of record.  

So I'll sign the case management order and the 

motion.  No objection to pro hac motion?  

MR. PERCIVAL:  No, Your Honor.  

THE COURT:  I'm sorry.  I don't have the 

order on that.  I have the motion, but not the 

order. 
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7
MS. WHITE:  I apologize.  We can resubmit it. 

THE COURT:  Okay.  Or I can write on here 

granted and have that filed. 

MS. WHITE:  Whichever you prefer. 

THE COURT:  Okay.  It's faster.  Granted 

6/27.  So that order is granted.  I've written on 

it.  And we'll get this filed and this will be 

eserved with my signature. 

MS. WHITE:  Thank you, Your Honor. 

THE COURT:  All right.  Anything else?  

MS. WHITE:  We also just wanted to raise to 

the Court's attention the parties met and 

conferred last week in order to try to reach 

agreement on a number of issues to ensure smooth 

proceedings today.  We had discussed and agreed to 

the admission of some materials that are already 

in the record electronically.  That includes the 

declarations that have been filed by the various 

expert witnesses.  

THE COURT:  So there's four experts, two for 

each side?  

MS. WHITE:  Correct.

THE COURT:  So there's been agreement to 

admit the declarations of the four experts?  

MS. WHITE:  That's correct.  As well the 
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exhibits attached to those declarations. 

THE COURT:  Declarations of four experts.      

Mr. Percival, any objection?  

MR. PERCIVAL:  No, Your Honor.  I do want to 

note for the record and I think we've already 

submitted this, but the Plaintiffs have withdrawn 

the two fact declarations, so it's just Dr. Tien 

and Dr. Biggs.  

THE COURT:  Why don't I go through and name 

them just so there's no confusion.  I think 

they're attached to your reply memo. 

MS. WHITE:  They were attached in various 

places.  Dr. Tien's declaration was attached to 

the original temporary injunction motion.  The 

three other expert declarations were filed 

independently.  And, Your Honor, Plaintiffs have 

copies of Dr. Biggs and Dr. Tien's declarations 

here if that would be useful. 

THE COURT:  Here's what I have.  Dr. Tien 

dated May 27, 2022 and her vitae is attached.  And 

then I have Dr. Biggs dated June 23, 2022.  Her 

vitae is attached.  And then from -- I'm just 

going say the State in general to include all the 

defendants for the State.  

Does this stipulation include the State's 
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9
Exhibit A, which looks like a spreadsheet from 

Agency for Health Care Administration?  

MS. WHITE:  Yes, Your Honor, the exhibits 

that were attached to the State's response brief. 

THE COURT:  State's response brief Exhibit A, 

which is Bates stamped 1201 to 03.  And then 

Exhibit B.  Are we admitting Dr. Tien's deposition 

from the earlier Gainesville Woman Care case?  

MS. WHITE:  I believe it's a declaration.

MR. PERCIVAL:  Expert report. 

THE COURT:  Her expert report.  Okay.  That's 

admitted.  It's Bates number -- 

MR. PERCIVAL:  Those are all numbered, Your 

Honor, starting at 1, but they have the exhibit 

number. 

THE COURT:  That's Exhibit B.  The numbers 

aren't sequential.  Then we have Exhibit C, which 

is Centers for Disease Control and Prevention 

Morbidity and Mortality Weekly Report 11/26/21.  

MS. WHITE:  No objection. 

THE COURT:  That's admitted.  That is 31 

pages.  Declaration by Dr. Skop which is dated 

6/21/22 and attached to that is her vitae, which 

is Exhibit A to her declaration.  And then we have 

I think Exhibit B to her declaration, a copy of an 
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emergency suspension order, Docket No. 2022-07399.  

That order is dated May 20, 2022.  Expert 

declaration of Dr. Condic. 

MR. PERCIVAL:  Yes, Your Honor. 

THE COURT:  And that is dated June 22, 2022.  

Exhibit A to her declaration is her vitae.  You 

might want to redact her address. 

MR. PERCIVAL:  I think that was her 

university office address. 

THE COURT:  Well, it's the physical location 

at the university, but that's your call. 

MR. PERCIVAL:  I can check with her.

THE COURT:  Her vitae.  I think that's it.  

All those exhibits are admitted.

(Joint Exhibits 1 through 9 were admitted 

into evidence.)

THE COURT:  Is that it?

MR. PERCIVAL:  We had some depositions, Your 

Honor, and the parties have reserved the right to 

admit excerpts.  Mostly they'll be used for 

cross-examination, but we don't agree to admit  

Dr. Skop's deposition in its entirety under Rule 

1.330.

THE COURT:  It would have been nice if you'd 

done that so I could have read it this weekend.
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MR. PERCIVAL:  We are still working out the 

errata issues, but we're going to get that to you 

as soon as we can. 

THE COURT:  It's going to be today, right, 

because this is the hearing?  

MR. PERCIVAL:  Well, I guess we would have to 

file the current version and then follow up with 

any -- the errata issues are minor.

THE COURT:  I don't anticipate this hearing 

going passed today.  Do you all think it will 

because I set one day?  

MR. PERCIVAL:  We're hoping to get through it 

today, Your Honor.  

THE COURT:  You're hoping?  Well, I have 

matters scheduled all day tomorrow and all day 

Wednesday.

MR. PERCIVAL:  Understood.  We will get it 

filed and we'll get you a copy at lunch.  

THE COURT:  Okay.  Get me a copy at lunch.  

How long is it?  

MR. PERCIVAL:  It was a five-hour deposition, 

Your Honor.  If you prefer we highlight the 

specific portions we want you to read we can do 

that.

MS. WHITE:  Although, Your Honor, Plaintiff's 

Petitioner App. 213



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

12
would request that the deposition be admitted in 

its entirety since we didn't have an opportunity 

to do any counter -- 

THE COURT:  Why don't we just admit the whole 

thing.  I'll read it.  I'll read it before I rule, 

but that's going to delay my ruling to read a 

five-hour deposition.  I was here all weekend.  I 

could have read it easily this weekend.  So 

anyway, what else?  Dr. Skop's deposition is 

admitted.

MS. WHITE:  Those are all the housekeeping 

matters that Plaintiffs had to address. 

MR. PERCIVAL:  We had one other just minor 

issue to address, Your Honor.  So we had a little 

bit of a disagreement I think come up over the 

weekend that we think we've resolved.  I just want 

to let the Court know about it in case we have to 

object during testimony to kind of work out the 

kinks in it.  So on pages 2 to 3 and 23 to 24 of 

the Plaintiff's reply, they mention what we 

believe are some additional facts that they have 

not pled or included in their declarations and 

that we were not given an opportunity to probe.  

What we now understand the agreement to be is that 

they believe these facts are sort of obvious from 
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what they've already presented and they don't plan 

to present specific testimony on those specific 

facts, but simply just sort of argue that they're 

inferred from the facts they've disclosed.  I 

think that's where we are.  Plaintiffs's counsel 

can correct me if I'm wrong.  But if they did 

attempt to sort of elicit those facts from their 

witnesses we would plan to object, and I wanted to 

let you know so that if we object in the moment 

you're kind of aware of what the issue is. 

THE COURT:  Pages 2 to 3. 

MR. PERCIVAL:  And 23 to 24 of the reply.  

These facts are specifically about whether HB5 

harms their businesses and whether women can 

assert their own privacy rights.  This is sort of 

a prong of the third-party standing doctrine we've 

raised. 

THE COURT:  Hold on a second.  2 and 3.  

Okay.  Well, we'll see what happens there.  I 

don't see anything that jumps out at me as 

something that's new, but I'll listen.  And page 

23?  

MR. PERCIVAL:  The lines are specifically 

when it talks about them having to shutter their 

businesses.  To the extent that's an allegation 
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that this will cause some sort of financial harm 

to their businesses, we don't think they ever 

alleged that and we did not probe that allegation 

or prepare a response to it.  That would be the 

first thing.  

The second thing is we prepared a significant 

part of our case on the understanding that they 

have not made a specific allegation that women are 

not able to file on their own as applied 

challenges as sort of in reaction to HB5 or what 

it might restrict.  And there's a lot especially 

on page 23 to 24 they explain a lot of the facts 

underlying their position that there's a hindrance 

of women filing those as applied challenges.  If 

their position is simply that that's kind of 

obvious, we're willing to debate that.  But if 

they were to elicit testimony on that, we think 

that's outside the scope of their pleadings and 

declarations and everything that's been disclosed.  

THE COURT:  Well, didn't North Florida 

Women's Health and Counseling Services Inc. 

Florida Supreme Court the entity similar to those 

plaintiffs entities's here were plaintiffs in that 

case as so in Gainesville Woman Care, LLC and I 

think In re: TW.  I'd have to look.  
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MS. WHITE:  State versus Presidential Women 

Center as well, Your Honor, but, yes, you're 

correct. 

MR. PERCIVAL:  And we agree with that, Your 

Honor.  We agree that there have been cases that 

have found third-party standing in this context. 

THE COURT:  At least two out of the three of 

the Florida Supreme Court cases have spoken on the 

right of privacy.

MR. PERCIVAL:  Yes, Your Honor, our position 

is simply that there are three elements and that 

insofar as they're presenting facts that go to an 

element that they never disclosed to us, they 

shouldn't be able to develop testimony on that. 

MS. WHITE:  And, You Honor, Plaintiff's 

position is that everything that is in our brief 

is argument that fairly flows directly from 

evidence that was already in the record including 

information included in Dr. Tien's original 

declaration. 

THE COURT:  I understand.  As we go we'll see 

where it takes us. 

MR. PERCIVAL:  Thank you, Your Honor. 

MS. WHITE:  Thank you, Your Honor. 

THE COURT:  If you all had wanted more than a 
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day, I would have gladly given you more than a 

day.  This keeps sounding like a multiple day 

hearing.  Am I right?  

MS. WHITE:  We will certainly do our best, 

Your Honor, to proceed as expeditiously as 

possible.  We did reach an agreement to cap the 

amount of time per side for their witnesses that 

would be inclusive of direct and cross at four 

hours per side and we will of course again attempt 

to -- 

THE COURT:  So that leaves no time for 

argument, right?  

MS. WHITE:  The hope again is that we would 

be able to proceed more quickly than that, but 

that was the agreement that we were able to reach.  

MR. PERCIVAL:  I have a copy of that 

deposition. 

THE COURT:  Thanks.  I hope that's one page 

per page instead of four pages per page. 

MR. PERCIVAL:  It is, Your Honor.  

MS. PILLAY:  Your Honor, for the record, 

Plaintiffs had not had yet a chance to address 

errata, but we will provide any additional insight 

on the deposition transcript if there is any 

additional -- 

Petitioner App. 218



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

17
THE COURT:  If the Plaintiffs want more time 

I'll give you more time, but today's the hearing. 

MS. PILLAY:  No, I understand, Your Honor.  

This was raised to us late last night the request 

to introduce the deposition transcript, so we have 

not had a chance yet to review. 

THE COURT:  We'll take a break mainly for the 

court reporter and me, but we'll take a break 

midmorning.  We'll take an hour lunch break and 

we'll take breaks any other time anyone wants or 

needs a break. 

MS. PILLAY:  Thank you, Your Honor.  

THE COURT:  So maybe we can shorten some of 

the presentation.  So, Mr. Percival, does the 

State deny that the constitution in Florida 

contains an explicit right of privacy not 

contained in the US Constitution?  

MR. PERCIVAL:  Yes, we agree with that. 

THE COURT:  I think it was passed by public 

vote 1980; does that sound right?  

MR. PERCIVAL:  I think that's right. 

THE COURT:  Okay.  Does the State agree that 

the Florida's Supreme Court has determined that 

"Florida's privacy provision is clearly implicated 

in a woman's decision of whether or not to 
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continue her pregnancy."  I cite the Gainesville 

and In re: TW.

MR. PERCIVAL:  We agree with that, Your 

Honor.  We've preserved certain arguments for the 

future.

THE COURT:  Okay.  Has the Florida Supreme 

Court also found "if a legislative act imposes a 

significant restriction on a woman's right to seek 

an abortion, the act must further a compelling 

State interest through the least intrusive means."  

That's the North Florida case.

MR. PERCIVAL:  We agree, yes.  

THE COURT:  Does the State agree that the 

Florida Supreme Court has held that the Florida 

right of privacy is "much broader in scope than 

that of the Federal Constitution."  That's the 

North Florida case.  Do you agree with that?  

THE WITNESS:  Yes, I agree with that. 

THE COURT:  Do you agree that in In re: TW 

Justice Grimes in the concurring part of his 

opinion, he dissented in part and he concurred in 

part, stated, "If the United States Supreme Court 

were to subsequently recede from Roe v. Wade this 

would not diminish the abortion rights now 

provided by the privacy amendment of the Florida 
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Constitution?"  

MR. PERCIVAL:  Yes, Your Honor.  

THE COURT:  Okay.  Do you agree that the 

Florida Supreme Court in 2003 has held that any 

comparison between the federal and Florida rights 

of privacy are, using its word not mine, in 

opposite in light of the fact that there is no 

express federal right of privacy?  

MR. PERCIVAL:  Yes, again, we would preserve 

for further review certain arguments about that.

THE COURT:  I understand.  Do you agree that 

the Florida Supreme Court has explicitly rejected 

the federal standard on what I call the burden of 

proof that required a Petitioner to prove that the 

regulation regarding abortion has the purpose of 

placing a substantial obstacle in the path of a 

woman to assert her rights?  Gainesville.

In other words, as the court there said the 

Petitioner, in this case the plaintiffs, I have as 

the court call it no threshold requirement which 

say they must show sufficient factual findings the 

law imposes a significant restriction on a woman's 

privacy rights. 

MR. PERCIVAL:  Yes, Your Honor.  Say that one 

again.  
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THE COURT:  Yes.  In the Gainesville case the 

Supreme Court reversed the First District Court of 

Appeal.  The circuit judge used the strict 

scrutiny standard of review.  DCA did not agree 

with that apparently.  The Supreme Court reversed 

and held.  Do you agree that the strict standard 

of review is the appropriate standard when 

reviewing abortion issues under the Florida 

privacy?  

MR. PERCIVAL:  We do agree with that with two 

well under current law with two caveats.  One, we 

do note that this is facial challenge and that 

there's very high standard to show a facial 

challenge.  And we've explain that in our 

briefing. 

THE COURT:  I've read your brief a couple 

times. 

MR. PERCIVAL:  The second point we would 

note, Your Honor, is that the State ultimately did 

prevail in that case. 

THE COURT:  Well, the State prevailed in the 

trial court.  The Supreme Court as I read the 

Gainesville case held that law essentially 

unconstitutional.  The trial court went another 

way and the plaintiffs for whatever reason they 
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have decide not to appeal. 

MR. PERCIVAL:  I agree with that, Your Honor.

THE COURT:  Okay.  

MR. PERCIVAL:  Well, Sorry.  I agree that 

they --

THE COURT:  You agree that's procedurally 

what happened.

MR. PERCIVAL:  Well, they found that the 

plaintiffs had satisfied the temporary injunction 

standard. 

THE COURT:  The Florida Supreme Court said 

the plaintiff was likely going to prevail on their 

contingent that that law was unconstitutional 

under Florida privacy law.

MR. PERCIVAL:  They did although they 

expressed several times in that opinion that it 

was based on the record before the court the state 

had not presented a lot of evidence.  Once the 

parties had a chance to present evidence -- 

THE COURT:  Well, they affirmed the temporary 

injunction, sent it back down to have a final 

hearing.  The judge then a different judge, Judge 

Louis, looked at the record that was there, 

granted a summary judgment in favor of the 

plaintiffs.  Went up to the First District.  The 
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First District said there were disputed issues of 

fact that did not rule on substantive issues, sent 

it back down for a final hearing.  

And I had a lot to review this weekend so I 

don't believe I've reviewed every page in that 

decision, but it appeared that it was resolved on 

summary judgement.  Was it resolved on summary 

judgement?  

MS. WHITE:  Yes, Your Honor.

MR. PERCIVAL:  Yes, Your Honor. 

THE COURT:  It was resolved on summary 

judgment even though the First District said there 

were disputed issues of fact when Judge Louis 

resolved it on summary judgement.  In any event, 

it wasn't appealed. 

MR. PERCIVAL:  Yes, Your Honor.  What I would 

say I mean I don't necessarily defend what 

happened in a different case, but we had discovery 

after remand and we think that once discovery was 

over there were no longer disputes and Judge 

Dempsey agreed with us. 

THE COURT:  Okay.  In any event, there's 

still a strict scrutiny review which as I 

understand strict scrutiny requires -- it's strict 

scrutiny because it's a privacy right and the 
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Florida Supreme Court has said that requires me to 

presume any law that -- forgive me if I don't use 

the correct language, but any law that interferes 

with a woman's right to choose as regard to I'm 

going to call it nonviable abortions I think the 

Florida statutes talked about that in the past is 

presumptively unconstitutional.  Presumptive just 

means the burden shifts to the State to show 

reasons why it is constitutional. 

MR. PERCIVAL:  I agree with that, Your Honor.  

THE COURT:  Okay.  I think the Gainesville 

case said any law that implicates the fundamental 

right of privacy, so that's a pretty broad 

standard it seems.  

So my question is who starts with the first 

witness because hasn't the burden shifted to the 

State, or do you all want to go with the Plaintiff 

first Defendant second?  

MS. WHITE:  We had discussed with the State 

last week an order of witnesses which would 

include Plaintiffs proceeding first. 

THE COURT:  That's fine.  You agree that's 

fine with me.  But it seems do both sides also 

agree that I'm required to follow the law as set 

forth by the Florida Supreme Court, or is there 
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any disagreement on that?  

MS. WHITE:  Absolutely we agree with that.

MR. PERCIVAL:  There's no disagreement with 

that.  There's disagreement about what the law is, 

what's binding, what's dicta, things like that.  

But absolutely.  

THE COURT:  I understand.  Do both sides 

agree that it's not my function to try to predict 

what the Supreme Court might do in the future?  

MS. WHITE:  Yes, we agree with that. 

MR. PERCIVAL:  Yes. 

THE COURT:  That would be called activism; 

wouldn't it?  

MR. PERCIVAL:  Yes, Your Honor.

THE COURT:  All right.  I'm good.  Does 

anyone want to make an opening statement?  

MS. WHITE:  We had prepared brief opening 

statements, Your Honor.  If they would be helpful 

to you, happy to proceed with that.  But in the 

interest of time, we're also happy to just proceed 

directly with witnesses. 

THE COURT:  It's up to you. 

MR. PERCIVAL:  If Your Honor is concerned 

about us getting through the hearing today and 

Plaintiffs are willing to dispense with opening 
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statements, I think we're fine with that as well. 

THE COURT:  I'd probably rather hear your 

closing arguments more so than your opening 

statement because I've read your briefs, which I 

want to say now are very well-presented and 

written by both sides and the fact that you all 

included copies of the opinions, too.  But I 

already had them in larger type to read.  So thank 

you.  So would you like to call -- 

MR. PERCIVAL:  One clarifying question on 

that, Your Honor?  

THE COURT:  Yes.

MR. PERCIVAL:  Do you want us to do closing 

statements and oral argument like with questions 

separately or do you want it put all together?  

THE COURT:  My thought is opening statement 

will be what you intend to show in this case and 

closing argument would be why I should rule in 

your favor.  I know that's over simplified but.  

And if you need more time -- I don't intend to 

rush you, but if you need more time.  I don't want 

to decide this case after I've had a crown change 

tomorrow at 7 in the morning and I have interviews 

all day long.  I have another case that's a 

three-year-old public records case that I can't 
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cancel.  I have time -- I have to look at my 

calendar -- Thursday and Friday of this week.  

That's where I am time wise.  For various reasons, 

I don't think it's a good idea for us to go past 

the courthouse closing hours.  Court reporter has 

to have breaks, bailiffs have responsibilities, 

and I just don't think we should be here after 

hours because this is such a high-profile issue.  

I don't think I want to tire out the lawyers or 

create any potential security problems if there 

are any.  We're going to be finished for today at 

5 unless we can be finished in 10 to 15 minutes 

after that. 

MR. PERCIVAL:  Your Honor, would it be all 

right if we just conferred for about 30 seconds?  

THE COURT:  Sure.  We can take a five-minute 

break.  I'll take your orders and get them filed 

and I'll be back in five minutes.  

(A recess was taken from 9:43 a.m. to 9:52 

a.m.)  

THE COURT:  I've brought my calendar just to 

let you know what else I have the rest of this 

week.  I can give you all day Thursday if you need 

that except I have two short hearings.  One at 10 

and one at 10:30 which I can take a break and go 
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do.  So I can give you a full extra day.  If you 

need more let me know.  I can give you Friday.  

Well, that's July 1st.  

I would suggest to both sides if you haven't 

already done it get your orders prepared at least 

for both sides get their orders prepared on what 

they think the ruling will be so that when there 

is a ruling you can have your order ready.  Except 

for reading this deposition, which I will read, my 

plans are to order at the end of the hearing, to 

rule at the end of the hearing.  I'm going to have 

the lawyers draft the order that I issue.  I don't 

think we can wait for me to write an order either 

way. 

MR. PERCIVAL:  Your Honor, just a question 

about that.  Is your preference once you indicate 

what side you're going to rule for that that side 

writes the order and the other side marks it up?  

THE COURT:  Here's what I'm going to do.  

Because this is an expedited hearing, I will rule 

at the end of the hearing.  I will then ask the 

side in whose direction I've ruled to draft the 

order.  Then they're going to send it to me and 

send it to you.  I will hold that order for 24 

hours and wait for the person who did not prevail 
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-- I'm sorry.  Send it whoever.  When I say send 

it to them, send it to you, it's no indication of 

where I am.  I have not decided this case.  But, 

for example, if I rule in the State's favor, I 

want the State to give me an order ASAP.  I will 

give the Plaintiff 24 hours to comment on it and 

in 24 hours I'll consider whatever they send me.  

And I'll look at the order the State would send me 

and then I'll rule.  And vice versa.  If I rule 

for the Plaintiff, I would go through the same 

procedure.  The best way to send me an order is to 

send it to my -- I don't have a JA.  We'll have to 

find a way for you to send it to me by email.  

I'll have to get with you on that.  You can't send 

it to my judicial assistant since I don't have a 

judicial assistant this week.  The best way is to 

email the order to me that way I can make edits.  

And I just discovered this yesterday.  Don't email 

it to me in PDF form because I have yet to figure 

out how to do whatever I need to do to edit.  So 

you can just send it to me in Word.  That's what 

most people use.  I use Word and Word Perfect.  

I'm assuming you all use Word.  

MR. PERCIVAL:  Are track changes the best way 

to show?  Supposed you intend to rule for the 
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Plaintiffs, would track changes be the best way to 

show you how we think the order should be altered?  

THE COURT:  Yes, that would be a good way to 

do it. 

MS. WHITE:  Your Honor, may I ask in 

submitting the proposed order would you want that 

to integrate proposed findings of fact and 

conclusions of law?  

THE COURT:  Yes, because you -- I'm sure you 

all have read the First District's opinion in the 

Gainesville case and one of the criticisms was 

lack of finding of facts.  Supreme Court didn't 

agree, but that was a criticism of the First 

District.  So it seems to be important on both 

sides to submit findings of facts in the order. 

MS. WHITE:  Understood. 

THE COURT:  So I know by discussing this I'm 

just giving you all procedural things in 

suggesting that both sides if you haven't already 

had a working draft, go ahead and start a working 

draft on both sides.  

MS. WHITE:  Understood, Your Honor.

THE COURT:  Because it's going to be quick.  

And since I'm putting everything on hold I expect 

everybody else to put everything they have on hold 
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until this case is finished with me, and whatever 

happens after that is out of my hands. 

MS. WHITE:  Your Honor, one final item.  I'm 

sure this may already be on your radar, but just 

to be clear you indicated that you would be 

planning to rule at the end of hearing and I just 

wanted to raise the issue of the bond.  If the 

Court does decide to enter an injunction, 

Plaintiffs would need to post a bond and it does 

take some time to ensure that that can get 

delivered to the court.  So we would just request 

that that order if you do intend to grant the 

injunction would also include a ruling on what the 

bond amount will be. 

THE COURT:  Yes, I would anticipate I think 

it was brought up maybe at our case management 

conference or in papers we put on evidence as to 

the bond during this trial, too.  Whether or not a 

bond's at issue let's go ahead and get that 

evidence in the record.  You both have spoken to 

it some.  Let's do that and just use economy of 

our efforts as best as we can.  But I'm not going 

to cut anyone off either side short because of 

some preset promise to me that this will take a 

day.  I will be glad to give you double that time, 
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which I just gave you.  And if you need triple 

that time, you can have that.  Not that I'm 

suggesting that you take all that time, but it's 

available.  

MS. WHITE:  Thank you, Your Honor.  

THE COURT:  Who would like to call the first 

witness?  

MS. SANDMAN:  I would, Your Honor.  Dr. Tien.

For the record, this is Jennifer Sandman on 

behalf of the Plaintiffs, Planned Parenthood and 

Dr. Tien.

THE CLERK:  Please raise your right hand.  

Do you solemnly swear or affirm the testimony 

you shall give in this issue will be the truth, 

the whole truth, and nothing but the truth?  

THE WITNESS:  Yes, I do.

THE COURT:  Thank you.  Have a seat.

THEREUPON,

SHELLY HSIAO-YING TIEN,

having been first duly sworn by the Clerk, was 

examined and testified upon her oath as follows:

D I R E C T   E X A M I N A T I O N

BY MS. SANDMAN:

Q. Dr. Tien, can you please introduce yourself 

to the court?
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A. My name is Shelly Hsiao-Ying Tien.

Q. What is your profession, Dr. Tien? 

A. I'm a physician. 

Q. What kind of physician? 

A. I am obstetrician-gynecologist and a 

maternal-fetal medicine physician.  

THE COURT:  I'm going to ask for the benefit 

of the court reporter and me that everybody speak 

no faster than I'm speaking right now.  Thanks. 

BY MS. SANDMAN:

Q. Dr. Tien, what does it mean to be a 

maternal-fetal medicine specialist?

A. It means that I completed a four-year 

residency in obstetrics and gynecology followed by a 

three-year fellowship in maternal-fetal medicine, 

which is specialty of obstetrics focussing in caring 

for women with high-risk pregnancies. 

Q. Does that specialty include the provision of 

abortion care? 

A. Yes. 

Q. Dr. Tien, are you board certified? 

A. Yes. 

Q. Can you explain to the court what that means? 

A. Board certification occurs for both 

obstetrics and gynecology and maternal-fetal medicine.  
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It requires taking and passing a written exam after 

completion of residency and fellowship followed by 

taking an oral examination that occurs in-person after 

completion of residency and fellowship.  And it is 

either pass or fail. 

Q. Dr. Tien, I won't spend too much time on your 

credentials and the court of course has your CV 

already, but can you just very briefly walk the court 

through your educational background? 

A. After I completed college I obtained degrees 

in doctor of medicine and master's in public health at 

Tufts University School of Medicine in Boston.  

Following that I completed a four-year residency in 

obstetrics and gynecology at Advocate Illinois Masonic 

Medical Center in Chicago, Illinois.  Following that I 

completed a three-year maternal-fetal medicine 

fellowship at the University of Minnesota, 

Minneapolis.  

Q. And what was the fellowship? 

A. The fellowship was a three-year fellowship 

focusing specifically on additional training and 

research for the care of women with high-risk 

pregnancies.  My specific fellowship involved 

inpatient and outpatient care of women at three 

teaching hospitals in Minneapolis with focuses on 
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high-risk pregnancies, ultrasound, as well as research 

and education of other trainees. 

Q. And did that include the provision of 

abortion and contraceptive care as well? 

A. Yes. 

Q. Dr. Tien, are you member of any professional 

organizations? 

A. I'm a member of the Society for 

Maternal-Fetal Medicine and the American College of 

Obstetricians and Gynecologist. 

Q. Where are you currently employed? 

A. I am working currently as a part-time 

physician located in Jacksonville with Planned 

Parenthood Southeast and North Florida.  I am also a 

part-time maternal-fetal medicine physician with 

Genesis Maternal-Fetal Medicine in Tucson, Arizona.  

I'm also employed as a physician through Trust Women 

in Oklahoma City, Oklahoma and Planned Parenthood 

Southeast in Birmingham, Alabama.

Q. And I'll just go briefly through each of 

those.  What does your work at Genesis entail? 

A. My work at Genesis includes my role as a 

maternal-fetal medicine physician.  This includes 

seeing patients and caring for them in their high-risk 

pregnancies working to optimize their pregnancy 
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outcomes, reading hundreds of ultrasounds throughout 

the week, seeing patients who have appointments during 

my clinic day.  In addition, I have privileges at four 

Tucson area hospitals.  I serve as a consultant for my 

general obstetrician gynecology colleagues in 

providing education and care for their high-risk 

pregnancies in both the inpatient and outpatient 

settings. 

Q. And what types of situations result in a 

patient needing care from a maternal-fetal medicine 

specialist?

A. They can be a variety of reasons.  Sometimes 

women have preexisting medical conditions that can 

make their pregnancy more high risk and we help care 

for those patients.  Very frequently we care for women 

on anatomy ultrasounds providing screening ultrasounds 

prenatal diagnosis.  Sometimes women develop pregnancy 

complications related directly to the pregnancy and 

our expertise is sought.  And this occurs in both the 

outpatient clinical setting as well as in hospital 

settings. 

Q. You testified that you also currently 

practice at Planned Parenthood Southeast and North 

Florida.  What medical services do you provide there?

A. In Jacksonville, Florida I provide abortion 
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services, contraception services, as well as some 

primary care gynecological services, and management of 

abnormal Pap smears.

Q. Does that include the provision of abortions 

after 15 weeks? 

A. Yes.

Q. You testified you also practice at Trust 

Women in Oklahoma and Planned Parenthood Southeast in 

Alabama.  What medical services do you provide there? 

A. I am employed there and up until recently due 

to the restrictions I provided abortion services, 

contraception services, and some gynecologic care. 

Q. And what was the latest gestational age that 

you provided abortion services to at Trust Women? 

A. 21 weeks and 6 days. 

Q. Thinking about your practice as a whole about 

how much of your time overall is spent on providing 

abortion care?

A. Overall approximately 70%. 

Q. And the rest of your time essentially as an 

MFM? 

A. Correct. 

Q. And how much of your time is spent providing 

abortion care after 15 weeks? 

A. Currently approximately 20 to 30%. 
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Q. And has that changed recently? 

A. That has changed due to the essentially 

abortion ban in Oklahoma.  I'm not providing services 

in Oklahoma. 

Q. Prior to that about how much of your time was 

it? 

A. Prior to that I would estimate a little bit 

higher.  30 to 35%. 

Q. Dr. Tien, just a few more questions on your 

qualifications.  Where else have you worked in your 

career as a health care provider? 

A. After completion of my fellowship I worked at 

North Shore University Health System in Evanston, 

Illinois which is affiliated with University of 

Chicago.  I was there for five and a half years prior 

to moving to Florida. 

Q. What was your role at North Shore? 

A. My role at North Shore I was a full service 

maternal-fetal medicine physician.  I provided 

prenatal care to high-risk pregnancies, delivered 

babies.  I was an educator and educated medical 

students, residents, fellows, and multiple trainees.  

I was involved with practice committees, education, 

research, as well as consult, consultation services to 

my referred providers, and I also provided abortion 
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services. 

Q. Did you train anyone, fellows, residents, 

medical students in abortion services when you were at 

North Shore? 

A. Yes, all of the above. 

Q. Dr. Tien, looking at your career so far about 

how many pregnant patients have you counseled or 

provide care for? 

A. Thousands. 

Q. And does that include both patients who chose 

to terminate their pregnancies and patients who chose 

to continue their pregnancies?

A. Yes.

MS. SANDMAN:  Your Honor, I would move to 

qualify Dr. Tien as an expert in the areas of 

obstetrics and gynecology and maternal-fetal 

medicine including the provisions of abortion.

THE COURT:  Generally in Florida we're 

advised that the courts don't accept someone as an 

expert, but if the defense -- I should get a book 

for this.  Generally, with jury trials when I was 

a young lawyer we always tendered an expert to the 

court for determination that a threshold had been 

met for expert testimony.  And the writers, in 

particular I think Professor Ehrhardt, Judge 
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Padovano, had suggested that courts decline from 

doing that in the presence of a jury because it 

might give the jury the impression that the court 

somehow approves of a particular expert's 

testimony or disapproves.  However, you may 

proceed questioning with this expert unless the 

Defendants have any objection to her 

qualifications.  

Do you wish to voir dire at this point?  

MR. PERCIVAL:  No, Your Honor.  What we 

agreed with the other side was that to streamline 

the proceedings we would essentially argue that 

these things go to weight and not make threshold 

arguments about the types of expert testimony that 

can be presented.  So I think preserving the 

ability to make arguments as to weight we do not 

wish to stop this line of questioning. 

THE COURT:  Okay.  Well, clearly she is an 

OB-GYN and has all the specialties and is a 

practicing physician both in Florida and other 

states, so she meets any standard I know of, 

threshold standard I know of to allow her to 

continue her testimony. 

MS. SANDMAN:  Thank you, Your Honor. 

THE COURT:  I hate to be equivocal, but 
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that's sort of what the writers in the field are 

asking us to be is equivocal. 

MS. SANDMAN:  Good enough for me, Your Honor.

THE COURT:  Okay.  

MS. SANDMAN: 

Q. Dr. Tien, why did you leave North Shore? 

A. I left North Shore because there are many 

areas in this country that are medically underserved 

and resource limited and I had an opportunity to 

provide services both as an MFM and as a physician who 

provides abortion care to these women and girls. 

THE COURT:  MFM is that maternal-fetal 

medicine specialist?  

MS. SANDMAN:  That's correct. 

BY MS. SANDMAN: 

Q. Dr. Tien, that's a lot of travel.  I think 

this is clear from your answer already, but why are 

you dividing your time between those four states? 

A. There are many areas of the country where 

even in the best of times without restrictions women 

have limited access to care specifically abortion 

services and contraception services.  I have been 

lucky enough that I have found employment that allows 

me to practice my full scope and my skill set but then 

also allows me the flexibility to physically travel to 
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locations of greater need. 

Q. Dr. Tien, do you consider yourself 

pro-choice? 

A. Yes, I do. 

Q. Does that influence the opinions that you're 

testifying to today? 

A. No, it does not. 

Q. Where do you consider yourself a resident? 

A. Florida. 

Q. Why is that? 

A. I have a partner, family, friends, a dog, and 

I own a home in Florida, so Florida is home. 

Q. I'd like to focus just briefly now on your 

work at Planned Parenthood Southeast and North 

Florida.  I believe you testified that you provide 

services in Jacksonville there; is that correct? 

A. Yes. 

Q. Do you know if Planned Parenthood Southeast 

and North Florida also operates other health centers 

that provide abortion?

A. Yes, they do.

Q. Do you know where those locations are? 

A. I'm aware of some of them.  Tallahassee, 

Golden Glades, West Palm Beach.  Some of the other 

locations I have not personally been to, so I'm not 
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completely sure of their service provision. 

Q. Does Planned Parenthood Southeast and North 

Florida provide abortions past 15 weeks?

A. Yes.

Q. Dr. Tien, thinking about the abortions that 

you performed in Florida for Planned Parenthood what 

percentage of the abortions that Planned Parenthood 

Southeast and North Florida provided after 15 weeks 

did you personally perform last year?

A. Probably the vast majority of them.

Q. Dr. Tien, I'm going to ask you some questions 

about abortion safety now.  First is abortion a rare 

procedure? 

A. Abortion is very common.  Approximately one 

in four women or girls has at least one abortion in 

her lifetime. 

Q. And when in pregnancy do most abortions 

occur? 

A. Most abortions occur early in pregnancy 

particularly prior to 12 to 13 weeks. 

Q. Do you know if that's true in Florida as 

well?

A. Yes, that is true in Florida.

Q. What are the general methods of abortion?

A. Generally there is a medication abortion 

Petitioner App. 244



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

43
which is a medication regiment that induces a process 

similar to miscarriage and then an in clinic or 

procedural or sometimes called surgical abortion, 

which is a procedure performed in the clinic. 

Q. What are the common methods of abortion after 

15 weeks? 

A. After 15 weeks women only have the option of 

an in clinic or procedural abortion. 

Q. Now you mentioned in clinic or procedural 

abortion is sometimes called a surgical abortion.  

Does it involve an incision into the patient? 

A. It does not. 

Q. Is any sedation or anesthesia required? 

A. It can be offered.  It is not required. 

Q. Can you just briefly describe to the court 

the counseling or other conversations that you have 

with patients prior to abortion? 

A. The counseling provided is quite extensive.  

First and foremost we ensure that the patient is there 

of her own freewill, that she is there of her own 

choice.  We date the pregnancy based on ultrasound and 

based on that we discuss her options for medication or 

in-clinic abortion procedure.  Depending on which one 

she choses I review in depth what to expect during the 

procedure, the risk, the benefits, the alternatives, 
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postoperative follow up, reasons to call or if she has 

any concerns.  And for my own patients every single 

patient also has discussion on contraception options. 

Q. Based on your training and experience what is 

your opinion on the safety of abortion? 

A. Abortion is very safe. 

Q. Can you say more about that?

A. Abortion is a very common procedure.  It is a 

very safe procedure.  And all the different types of 

abortion, medication or in clinic, the complication 

rates as well as mortality rates are very have low.  

Specifically the complications they are all less than 

.5%. 

Q. Dr. Tien, how confident can you be in your 

assessment? 

A. I'm 100% confident. 

Q. And how did you form the opinion regarding 

the safety of abortion? 

A. The safety of abortion comes from my nearly 

15 years of caring for pregnant women including the 

provision of abortion services.  It is also well 

understood and well-designed scientific literature. 

Q. Can you say something about the number of 

patients whose health outcomes were tracked in the 

literature that you considered in formulating your 
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opinion? 

A. Thousands upon thousands of patients. 

Q. I believe you mentioned before that you 

testified that complications occur in less than .5% of 

cases; is that correct? 

A. That is correct. 

Q. Does that figure apply to abortions after 

15 weeks as well? 

A. Yes. 

Q. Dr. Tien, based on your experience and 

training what is the mortality rate for legal 

abortions in the United States? 

A. It is very, very low.  Far less than 1%. 

Q. Can you be more specific about that figure if 

you remember? 

A. It ranges .6 to .7 per 100,000 procedures. 

Q. So that's not just less than 1%, that is 

extraordinarily less than 1%, correct? 

A. Correct. 

Q. In your experience and training how does that 

compare to the mortality rate for continuing a 

pregnancy and giving birth? 

A. The maternal mortality rates for continuing a 

pregnancy are higher and they have unfortunately in 

the last 10 to 20 years continued to increase.  Most 
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recently the maternal mortality rate for white women 

in this country is 19 per 100,000 live births.  And 

for black women it's 55 per 100,000 live births. 

Q. Long strokes how does those compare to the 

risks of abortion? 

A. Markedly higher. 

Q. Is it accurate to say 12 to 14 times higher? 

A. Yes. 

Q. And how do you know, Dr. Tien? 

A. I know this based on my own clinical 

practice, being a provider of prenatal care, being an 

obstetrician, delivering babies, being a provider of 

high-risk maternal care, being a provider of abortion 

care, and also what is stated in well-done scientific 

literature. 

Q. What's the source of the data underlying the 

scientific literature that you've referred to? 

A. There's a handful.  One of the best done 

studies is one done by Dr. Upadhyay that looked at 

54,000 abortions performed in California.  This was 

useful because in California abortion is covered by 

insurances where she was able to pull data that was 

comprehensive of that state.  They then looked at 

complications in the ER admissions six weeks after the 

procedure and carefully went through gleamed medical 
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records including looking at ICD9 coding to see if 

there was any relation between ER presentation and 

abortion complications.  And based on this review they 

found that the complication rates for medication 

abortion in first and second trimester abortion were 

all less than .5%. 

Q. And the Upadhyay study that you refer to is 

that Ushma Upadhyay Incidence of Emergency Department 

Visits and Complications After Abortion that is 

referenced in your declaration? 

A. Yes. 

Q. Taking a step back from that specific study, 

Doctor, when you talk about the comparison rates for 

mortality for abortion and for continuing pregnancy 

and giving birth what is the source of that general 

data? 

A. Several studies, but most commonly a study 

performed by Dr. Grimes that evaluated abortion 

mortality during a specific time period compared to 

maternal mortality. 

Q. Is that the study by Raymond M. Grimes, The 

Comparative Safety of Legal Induced Abortion and 

Childbirth in the United States also referenced in 

your declaration? 

A. Yes. 
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Q. And in general are the statistics for 

mortality tracked by the CDC? 

A. Yes. 

Q. And what can you say about the quality of 

that data? 

A. It is quite excellent and quite comprehensive 

for how heterogeneous and large of a country that we 

are. 

Q. And are there additional sources of data 

tracking as well? 

A. Yes. 

Q. What are those? 

A. The Guttmacher Institute which a research 

institute focused on abortion and contraception care 

both domestically and internationally tracks data.  

There are also local and state level maternal 

mortality review committees that are committees 

convened on the local or state level looking at 

pregnancy outcomes for their particular states for the 

purposes of safety and quality review that can also be 

submitted to the CDC for data review.  

Q. Dr. Tien, from your training and experience 

how does the risk of death from abortion compare with 

that of other outpatient procedures? 

A. It is extremely low.  And compared to other 
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outpatient procedures when data have looked at certain 

time periods even lower. 

Q. Can you think of any -- can you give a rough 

comparison to other types of common procedures? 

A. Other common procedures that have been looked 

at include colonoscopy, certain dental procedures. 

Q. And is the risk of death from abortion higher 

or lower than those? 

A. Lower. 

Q. Dr. Tien, have you ever had a patient die 

from an abortion? 

A. No. 

Q. Can think of a colleague who has? 

A. No. 

Q. Are you aware of any deaths in any of the 

health centers that you've practiced in in your 

14 years of practice from an abortion? 

A. No. 

Q. Just a few more question in this area.  Is 

there any dispute in mainstream medicine about the 

safety of abortion? 

A. There is not. 

Q. Are you aware of any credible studies that 

show that abortion is not safe? 

A. I am not aware. 
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Q. In addition to the studies that you've 

mentioned already are there other primary consensus 

study reports or other studies that inform your 

opinions? 

A. Yes. 

Q. What would that be? 

A. Other studies include a very comprehensive 

review performed by the National Academies of 

Sciences, Engineering, and Medicine, which used to be 

known as the Institute of Medicine that convened a 

group of experts reviewing over 500 articles on the 

safety of abortion.

Q. And can you say anything about the function 

of the National Academies? 

A. The function is to lean experts from both 

fields in medicine, public health, policy and law to 

review the available literature, include an intensive 

look at the methodology of the literature.  Based on 

that to weigh the findings and to make recommendations 

and guidelines. 

Q. And what was the conclusion of that process 

from the National Academies? 

A. Their conclusion is that abortion is a safe 

procedure. 

Q. Dr. Tien, I'm going to shift gears now and 
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talk a little about some of the reasons why patients 

get abortions after 15 weeks.  You're here to testify 

today about HB5.  What do you understand that law to 

do? 

A. I understand that HB5 prohibits abortion 

after 15 weeks with very limited exceptions. 

Q. Is 15 weeks late in pregnancy? 

A. It is early in pregnancy.  It is within a few 

weeks from the start of the second trimester. 

Q. How does that relate to the point of 

viability?

A. It is at least two to two and a half months 

prior to viability. 

Q. Just to be clear can any pregnancy be viable 

at 15 weeks? 

A. No. 

Q. Does existing law in Florida allow 

post-viability abortions if you know? 

A. It does not. 

Q. Do you know if the law prohibiting 

post-viability abortions is being challenged in this 

case? 

A. It is not. 

Q. Dr. Tien, can you explain just briefly how 

pregnancy dating works? 

Petitioner App. 253



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

52
A. Pregnancy is dated by a woman's last 

menstrual period.  Most women have periods roughly 

once a month.  The earliest a woman is aware that she 

is pregnant is when she misses her period, she's 

expecting her period and she misses it.  And so then 

she would look back and to the best of her knowledge 

remember when her last menstrual period is.  So based 

on that the earliest that women can recognize that 

they are pregnant are four to four and a half to 5 

weeks. 

Q. So you said that that would be the earliest 

that most patients can realize that they're pregnant.  

Do some patients realize this later?

A. In my experience most patients realize 

pregnancy after that time. 

Q. What are some of the reasons for that? 

A. One of the most common reasons is that many 

women have irregular periods. 

Q. Are there other reasons that come to mind? 

A. Women may be taking contraception that affect 

their menses.  Women maybe perimenopausal.  They may 

be breastfeeding.  They may have been told at one 

point that they could not get pregnant.  So there are 

many reasons why women may not realize that they're 

pregnant early on. 
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Q. Once a patient realizes that she's pregnant, 

decides that she wants to terminate the pregnancy in 

your experience how long do patients wait before they 

schedule an abortion appointment? 

A. In my experience they call any available 

clinic immediately. 

Q. Why is that? 

A. Because once a patient has decided that she 

does not want to continue a pregnancy she wants to be 

able to receive that care as soon as possible. 

Q. Dr. Tien, do you discuss with patients their 

reasons for having an abortion? 

A. I do.  In my experience they frequently 

volunteer it. 

Q. In your experience what are some of the 

reasons that patients get abortions later than 

15 weeks of pregnancy? 

A. I have found that women and girls who need 

abortions after 15 weeks are those that tend to have 

the most challenging and compelling life 

circumstances.  They are women that are struggling 

economically that maybe living in poverty or near 

poverty.  They are women that are experiencing active 

intimate partner violence.  They are women who are 

less educated and may not be aware that they were 
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pregnant earlier.  And they're also women who have 

intended pregnancies that developed maternal and fetal 

conditions later in pregnancy. 

Q. Dr. Tien, you mentioned patient finances and 

patients living in or close to poverty.  Are those 

factors that cause delay?

A. Absolutely.

Q. Can you say more about how in your experience 

that plays out in your patients's lives? 

A. Abortion is frequently not covered by 

insurance which means that patients have to pay.  And 

patients already living in poverty or living paycheck 

to paycheck don't have money available.  So many 

patients are taking the time to raise funds, asking 

family members and loved ones if they can borrow 

money.  I've had patients who have jobs just aren't 

wealthy but who pull money from their own retirement 

funds to pay for abortion.  In doing so this all leads 

to delays in care.  Many of these patients also have 

children that they have to care for.  We know that 

approximately 60% of women seeking abortions have 

other children.  And so in coordinating finding 

childcare, travel, and their own jobs, as well as 

trying to obtain the finances can all lead to delays 

in care. 
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Q. Is it rare for your patients to be low 

income? 

A. No, it is the majority. 

Q. Are you aware of any statistics on that? 

A. Nationwide approximately 75% of women live in 

poverty or near poverty.

Q. And when you say women is that specifically? 

A. Women seeking abortion, yes. 

Q. Dr. Tien, has the COVID pandemic had any 

impact on delay with patients seeking care after 15 

weeks? 

A. Yes, absolutely. 

Q. Can you say more about that?

A. It has caused delays for a variety of 

factors.  First and foremost there have been shortages 

in health care staff, positions in health care staff 

who have been out sick with COVID.  This has been true 

for every health care system.  In addition, patients 

themselves due to the aspects of a worldwide pandemic 

some of them, many of them have lost jobs, face 

unemployment, and face additional challenges to 

financing abortion care. 

Q. Are you familiar with Florida's Mandatory 

Delay Law? 

A. Yes. 
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Q. In very general terms what does that law 

require? 

A. It requires that a patient have two in-person 

visits with a physician at least 24 hours apart prior 

to obtaining her abortion. 

Q. Do you have practical experience of that 

law's impact on patients? 

A. Yes, I do. 

Q. And what has that experience shown you? 

A. I have found that practically the delay is 

actually much more than 24 hours.  Most patients 

cannot take two days off sequentially.  Practically 

for some patients that delay has lead to three to 

four weeks between their initial visit and second 

visit when they're able to obtain an abortion. 

Q. Can you just explain why it could lead to 

delay up to three or four weeks?  What are the factors 

that would cause that? 

A. Many factors.  Patients may not be able to 

take off sequential time.  Again, many patients have 

children and finding childcare is a challenge.  

Patients may be traveling from far locations and have 

travel logistics.  And part of it is that there is a 

snowball effect.  Abortion in the first trimester is 

one fee.  And if there are delays obviously the 
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patient is delayed further in the pregnancy.  

Abortions offered later in pregnancy cost more due to 

the expertise that is required, which then compounds 

the delay as the patient is trying to raise those 

funds. 

Q. Dr. Tien, you testified about patients who 

are experiencing intimate partner violence.  Can you 

talk more about how that impacts patients seeking 

abortions after 15 weeks? 

A. Some of the characteristics of intimate 

partner violence are coercion and control including 

sexual violence, forced impregnation, birth control 

sabotage, either refusal to use birth control or 

purposefully trying to prevent a patient from using 

birth control, as well as trying to control a 

pregnancy outcome.  And so in these particular 

settings, and I've personally experienced this, women 

who become pregnant, have made a decision to end their 

pregnancy and are trying to make an appointment have 

to do so carefully without their perpetrator being 

aware, and so they may only be able to make an 

appointment two weeks when their partner is not aware 

or out-of-town.  And so in addition to the usual 

logistical difficulty they have an additional barrier 

making access quite difficult for them. 

Petitioner App. 259



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

58
Q. Dr. Tien, statistically are patients who have 

abortions after 15 weeks more likely to be 

experiencing IPV than patients who have abortions 

earlier in pregnancy?

A. Yes, they are.

Q. Dr. Tien, what about struggles with substance 

addiction?  Is that a circumstance that leads patients 

to have abortions after 15 weeks? 

A. Yes, absolutely. 

Q. Can you say more about that? 

A. Women who are struggling with substance abuse 

disorders face multiple challenges.  Women may be 

struggling with substance abuse disorder, their own 

medical conditions.  They maybe trying to admit 

themselves to a rehab program, improve their lives.  

All of which can impede on timely access to care.  

Women who are struggling with substance abuse are also 

more likely to be living in poverty or even 

homelessness.  And you can imagine that being homeless 

makes it difficult to make a clinic appointment and 

obtain care. 

Q. Dr. Tien, are there certain age groups that 

are disproportionally likely to have abortions after 

15 weeks? 

A. Yes. 
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Q. Can you say more? 

A. Women who are young and adolescent are much 

more likely to need abortions after 15 weeks. 

Q. Why is that? 

A. For a variety of reasons.  Women who are 

young may not realize that they are pregnant.  A lot 

of young women have irregular periods at the start of 

menarche which is the start of menstruation in a 

woman's lifetime.  And a lot of young women may be 

less educated about basic reproductive biology. 

Q. You've testified about some of the factors 

that cause patients to have abortions after 15 weeks.  

If HB5 goes into effect is it plausible that those 

patients can just come in sooner and get an abortion 

prior to 15 weeks? 

A. It is not because the life factors that are 

affecting them don't just go away.  Poverty doesn't 

just go away.  Struggles with substance abuse doesn't 

just go away.  Violence doesn't just go away. 

Q. Dr. Tien, do maternal health issues come up 

that cause a patient to have abortions after 15 weeks? 

A. Yes. 

Q. And you've had experienced treating patients 

navigating that situation? 

A. Yes, I have extensive experience. 
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Q. Do those conditions sometime arise after 

15 weeks? 

A. Yes. 

Q. What are some examples briefly? 

A. Women can have pre-existing medical 

conditions such as high blood pressure, diabetes that 

are worsened during pregnancy.  Women can also develop 

health complications directly related to the pregnancy 

after 15 weeks. 

Q. Have you treated patients with each of these 

conditions? 

A. Yes. 

Q. Do these concerns impact any specific 

population differently than others? 

A. Specific to maternal health conditions these 

are far and wide desired, loved and intended 

pregnancies where women develop devastating 

complications at later points and have to make 

difficult decisions. 

Q. And in terms of the patient demographics that 

experience maternal health conditions during pregnancy 

that lead to that situation is that sort of equally 

distributed demographically?

A. Though anyone can develop a pregnancy-related 

complication it is true that women with pre-existing 
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health conditions such as diabetes and high blood 

pressure are also women that are more likely to be 

living in poverty.  Indeed those of us who appreciate 

the social aspects of medicine would call some of 

these chronic diseases diseases of poverty.  

Q. In talking to patients about health 

conditions that they faced during pregnancy and how to 

make decisions about their pregnancy is that a 

significant part of your practice as a maternal-fetal 

medicine specialist? 

A. It is the core of what I do as an MFM.  

Q. And what are those?  Just briefly can you 

sketch for the court what those conversations usually 

look like? 

A. As an MFM I'm usually the one either 

diagnosing or guiding the care of a woman who has a 

health-related pregnancy complication.  The 

conversations involve the diagnosis of the 

complication, how that impacts her pregnancy, how that 

impacts her delivery, how it impacts care after her 

delivery, and interventions and options she has to 

optimize her particular health in that setting.

Q. And is part of that conversation that she 

decides whether to try to continue the pregnancy or 

terminate it?
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A. Sometimes that is a required part of the 

conversation.  

Q. Dr. Tien, I think this is already clear, but 

just to make sure.  If a patient is having an abortion 

because of a serious health condition can that patient 

just come in earlier and get an abortion prior to 

15 weeks if this law goes into effect? 

A. No, many health conditions develop after 15 

weeks.

Q. Dr. Tien, in your work as a maternal-fetal 

medicine specialist do you also counsel patients 

who've received a diagnosis of a serious fetal 

condition? 

A. Yes.

Q. What are some common fetal conditions that 

have occurred in your patients's pregnancy at or after 

15 weeks? 

A. There can be many different genetic 

conditions.  There can also be structural birth 

defects such as in the brain or the heart or the spine 

that may not be diagnosed until after 15 weeks. 

Q. Are those conditions fatal to the fetus? 

A. Sometimes they are.  Sometimes they are not. 

Q. In what stage of pregnancy would a patient 

typically learn of such an anomaly? 
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A. Some anomalies can be seen earlier in 

pregnancy; however, in the MFM world what we call the 

anatomic survey or the anatomy ultrasound is between 

18 to 22 weeks because it most brightly captures the 

amount of information that we are looking for. 

Q. As an MFM do you have conversations with 

patients who have received a serious fetal diagnosis? 

A. Yes, I'm usually the one giving them the 

diagnosis. 

Q. Can you just explain for the Court a little 

bit how those conversations play out between you and 

your patients as they're deciding what to do after 

receiving that diagnosis? 

A. First and foremost, these are devastating 

conversations because these are women with intended 

and desired pregnancies.  They come to me for their 

ultrasounds and they are expecting good news and it's 

supposed to joyous for them.  So first and foremost, I 

am throwing a brick at them.  I am pulling out the rug 

from underneath them to give them devastating news.  

So to the best of my ability I explain the diagnosis, 

my concerns, how they can anticipate that diagnosis to 

impact the pregnancy, potentially the delivery 

location as some fetal anomalies do require deliveries 

at higher levels of care, as well as what they can 
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expect for the neonate after delivery if there's 

required surgery, as well as for the development of 

that child.  In part of that discussion I discuss that 

their care will be altered and that it may require 

additional subspeciality care with pediatric 

subspecialist.  And also as part of the discussion I 

discuss their options.  Namely continuing the 

pregnancy and parenting, continuing the pregnancy and 

making an adoption plan, and pregnancy termination. 

Q. Dr. Tien, I think this is clear from the 

testimony that you've given, but thinking about your 

patients who are diagnosed with a fetal anomaly either 

after 15 weeks or shortly before 15 weeks can those 

patients just get an abortion sooner if this law goes 

into effect? 

A. No, because many anomalies are not evident 

until after 15 weeks. 

Q. What about the ones that are? 

A. Even in that setting it is important to 

remember that these are desired pregnancies and so 

patients need time to gather the information, to make 

the best decisions for themselves.  So for some 

patients it may include seeking a second opinion, 

talking with other subspecialists, in addition to 

speaking to their own family members, their clergy, 
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their support person.  So patients need and deserve 

that time to make these decisions. 

Q. Dr. Tien, I'm going to shift gears now and 

ask you some questions about how HB5 would impact the 

patients you've been testifying about.  You testified 

before that HB5 bans abortions after 15 weeks.  Do you 

know what the penalty would be if you violated HB5? 

A. The penalty is a monetary fine, imprisonment, 

and loss of licensing and livelihood. 

Q. And do you know whether health centers 

providing abortions in Florida are also subject to 

penalties if they violate HB5? 

A. Similarly there are monetary penalties as 

well as loss of licensing. 

Q. If HB5 goes into effect would you violate it 

and provide abortions that don't fall within the 

exceptions? 

A. No, I would not. 

Q. Why not? 

A. Because I follow the law. 

Q. And what about other providers if you've had 

those conversations? 

A. They will not. 

Q. What effect would that have on your patients, 

Dr. Tien? 
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A. HB5 would be devastating for my patients and 

for the women and girls and families in Florida. 

Q. Doctor, if your patients can't get an 

abortion after 15 weeks in Florida do you know how far 

they would have to travel out of state to get one? 

A. Currently for my patients that are able to 

travel the closest location is in North Carolina.  

That roundtrip is about 1,000 miles. 

Q. And is there another location that's close 

for some patients if you know depending on where they 

are coming from in Florida? 

A. Depending on where they're coming from in 

Florida another option would be Fairview Heights, 

Illinois. 

Q. Is that similar distances? 

A. Yes.

Q. And in your experience would many of your 

patients be able to make that trip? 

A. No, they would not. 

Q. How do you know? 

A. Again, being able to travel out of state 

requires time, flexibility, finances, support, a 

supportive job, a supportive family.  That is not the 

case for most of my patients. 

Q. Dr. Tien, do you have experience providing 
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abortions to patients who were turned away from care 

in another states?

A. Yes.

Q. Under what circumstances?

A. My position in Oklahoma City at Trust Women I 

cared for women prior to and after the passage of SB8 

in Texas.  

Q. Can you tell the Court a little bit about 

that experience?

A. It was profound.  SB8 banned abortion after 

six weeks.  Thousands of women traveled to other 

states as well as out of the country and many of those 

women came to our clinic in Oklahoma because we were 

the closest location. 

Q. What, if anything, does that tell you about 

what would happen to your Florida patients if HB5 goes 

in effect? 

A. I anticipate a similar situation of 

desperation. 

Q. Do you have insight from your experience in 

Oklahoma as to whether patients were always able to 

make that trip? 

A. They were not.  Patients drove between 6 to 

12 hours to see me, drove back that same night.  I had 

patients whose partners lost their jobs because of 
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absence from work trying to support their loved ones.  

And these were the patients that were actually able to 

make it from Texas to Oklahoma. 

Q. Dr. Tien, if a patient can't get an abortion 

in Florida and can't get one in another state what are 

her options? 

A. Her options are to end their pregnancy 

outside the medical system or to continue the 

pregnancy against her will. 

Q. The State argued that HB5 improves maternal 

health; in your opinion is that true? 

A. No. 

Q. Why not? 

A. Women who are seeking abortion seek abortions 

for a variety of reasons many of which are related to 

health concerns, preexisting health concerns.  Women 

who are not able to obtain an abortion will be forced 

to continue pregnancies and many of those women will 

develop high-risk complications that can permanently 

alter the course of their life.  Many of these women 

will require additional care, hospitalization as well 

their neonate.  And many of these women will suffer 

permanent physical, mental, and emotional harm 

including death. 

Q. Dr. Tien, if a patient thinking about all of 
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the different reasons you discussed why patients get 

abortions after 15 weeks if those patients are end up 

still being able to travel out of state and get an 

abortion but they're delayed and get it later in 

pregnancy does that benefit their health? 

A. It does not. 

Q. What does it do? 

A. Abortion is always very a safe procedure, but 

an abortion performed earlier is safer and preferable 

to an abortion performed later. 

Q. Doctor, can you testify that HB5 includes an 

exception for fatal fetal anomalies?  Does that 

alleviate your concern about how the ban would impact 

patients with a fetal anomaly? 

A. No, it does not.

Q. And why is that?

A. There are many conditions that may not be 

clearly fatal, but that can have profound permanent 

and long-lasting implications for the family and for 

the neonate. 

Q. You also testified that HB5 has an exception 

for maternal life or serious risk of a substantial and 

irreversible damage to a bodily function; does that 

alleviate your concerns about the effect that HB5 

would have on your patients? 
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A. No, it does not. 

Q. Why not? 

A. I have several concerns in regard to the 

maternal life and bodily harm exceptions.  First and 

foremost, in the provision of good medical care, it is 

antithetical to wait until a patient is so sick and at 

the cusp of dying before intervening.  A good example 

of this would be bleeding.  Women can have bleeding in 

pregnancy at any point in pregnancy.  And fortunately 

for many of those women that bleeding will resolve on 

its own.  But there are some women which that bleeding 

can increase and for some women bleeding that becomes 

so catastrophic that the standard of care is to end 

the pregnancy.  And so depending on the gestational 

age, either delivery or performing an abortion.  And 

in that particular setting as a physician when we 

start to recognize bleeding we need to act on it.  It 

is the standard of care to be proactive.  We know that 

a lot of pathology is a spectra that can accelerate 

within a couple of hours within an afternoon.  And so 

to wait until the very moment in which a patient is 

about to have permanent complications from bleeding, 

permanent kidney failure, a heart attack, a stroke is 

absolutely antithetical to good patient care.  

My other concern, and I speak as a physician, 
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is that physicians we are clinicians, we are health 

care providers.  We are not legal experts.  And as 

physicians we may not be aware of the nuances of a law 

and the exceptions of a law.  And so especially when 

the penalty is imprisonment, loss of licensing, loss 

of livelihood, and really loss of a calling because 

being a physician is a calling, there are easier ways 

to make a living, there are physicians for fear of 

misinterpretation or just misinterpretation that might 

not act or intervene on behalf of a patient when they 

otherwise would because of misinterpretation of HB5 or 

a concern that their intervention and action would be 

misinterpreted in a court of law at the expense of 

licensing and really the threat of imprisonment.  So I 

have tremendous concerns about how this would actually 

play out in the clinical setting. 

Q. Dr. Tien, I only have one more question.  I 

take that back.  I have two more questions.  One is 

you testified about the impact that HB5 would have on 

your patients.  Can you talk about what impact it 

would have on your patient-physician relationship? 

A. HB5 directly impedes and interferes on the 

physician-patient relationship.  As a physician it is 

my primary duty and professional responsibility to 

provide evidence-based scientifically sound, and 
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compassionate medical care.  And in the specific realm 

of pregnancy care in abortion that includes providing 

them with all the education, all the counseling, and 

all of their options, and supporting them in whatever 

they choose in regard to their pregnancy and their 

intentions for family planning.  HB5 directly impacts 

on the sanctity and the privacy of the 

physician-patient relationship.

Q. Dr. Tien, my last question.  The State argues 

that this law should be allowed to go into effect 

because relatively few patients obtain abortions after 

15 weeks.  In your opinion, what would the effect of 

the law be on those patients? 

A. I have two thoughts to that.  The first is 

that even though it is true that most abortions are 

performed earlier in pregnancy and prior to 15 weeks 

we know that women who are seeking abortions and need 

abortions after 15 weeks are already in compelling and 

difficult circumstances, and so these are not women 

that can just get abortions sooner because the law has 

changed.  

My second thought is that I provide abortion 

services at Planned Parenthood; however, there are 

thousands of women and girls in the entire State of 

Florida that can develop complications after 15 weeks 
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and this law would impact them too not just my 

patients at Planned Parenthood.

MS. SANDMAN:  Thank you, Your Honor.  I have 

no further questions. 

THE COURT:  Why don't we take a ten-minute 

break and then go to cross.  

(A recess was taken from 10:59 a.m. to 11:12 

a.m.)

THE BAILIFF:  All rise.  Court is back in 

session.  

THE COURT:  Everyone have a seat.  You may 

inquire cross.

MR. GUARD:  Thank you, Your Honor. 

C R O S S-E X A M I N A T I O N 

BY MR. GUARD:

Q. Dr. Tien, abortion providers in the State of 

Florida provide data to the State about the abortions 

that they are performing, correct?

A. Yes.

Q. And the states including the State of Florida 

report that data to the United States Centers for 

Disease Control and Prevention, correct? 

A. Yes. 

Q. And you are familiar with the United States 

Centers for Disease Control and Prevention's abortion 
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surveillance, correct? 

A. Yes. 

Q. And the government the CDC publishes a report 

containing that abortion surveillance, right? 

A. Yes. 

Q. And the CDC's doctors and scientists provide 

conclusions that they draw about that data, correct? 

A. Yes. 

Q. And the medical community reviews those 

conclusions, right? 

A. Yes. 

Q. And a practitioner like you relies on the 

data from the CDC's abortion surveillance, correct? 

A. Yes.

Q. And you would agree with me the CDC's 

abortion surveillance is authoritative, right? 

A. Yes. 

Q. Okay.  Doctor, nationwide in 2019 92.7% of 

abortions occurred in or before 13 weeks of gestation, 

right? 

A. I would reconfirm that myself, but yes, that 

sounds accurate. 

Q. I've placed before you to try to streamline 

this and to not have me going back and forth I put two 

documents in front of you.  
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MR. GURAD:  The first document or top 

document I think is Exhibit C from our response, 

Your Honor, that's been admitted.  It's CDC 

surveillance data.  

BY MR. GUARD:

Q. If you will please turn to Exhibit C-004.  If 

look towards the bottom of the page it's the third 

paragraph under Results.  

A. I apologize.  Which page?  

Q. It's Exhibit C-004.  I gave you the copy that 

didn't have the Bates numbers on it.  I apologize.  

It's page 1 of the actual report.  If you look down in 

the results at the third paragraph does that refresh 

your recollection on how many abortions were performed 

prior to or in the 13th week of gestation? 

A. Yes.

Q. And it's 92.7% of abortions occurred prior to 

or in the 13th week? 

A. Yes. 

Q. All right.  Doctor, the vast majority of 

abortions nationally occur prior to 13 weeks of a 

woman's last menstrual period, correct? 

A. Yes.

Q. And according to the CDC, nationwide for the 

last decade more than 90% of abortions have occurred 

Petitioner App. 277



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

76
in or prior to 13 weeks of a woman's last menstrual 

period, correct? 

A. Yes. 

Q. If you'll -- you have Exhibit C in front of 

you.  If you'll flip to Table 10.  

MR. GUARD:  I had a chart blown up, but given 

your comments on size of font I'm not going to put 

it up. 

THE COURT:  Okay.  I see you have something 

that has something on it that's as far as -- 

MR. GUARD:  I'm not going to go through that 

exercise for something you're not going to 

actually see.

THE COURT:  I see a table in here.  Page 17 

of this exhibit table -- 

MR. GUARD:  Table 10.  It will be on page 24 

on the bottom. 

THE COURT:  Okay.  I'm there. 

BY MR. GUARD: 

Q. Table 10, Doctor, reflects the weeks of 

gestation when an abortion is performed, right? 

A. Yes. 

Q. And it has data from a number of states 

including Florida? 

A. Yes. 
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Q. If you'll look at Table 10 and if you'll look 

across at the columns in the Florida row, 73.5% of 

abortions in the State of Florida occur in or at six 

weeks of gestation, right? 

A. Yes. 

Q. At least in 2019, correct? 

A. Yes. 

Q. All the data in this report is reflective of 

2019, right? 

A. Yes. 

Q. If you look to the next column 16.2% of 

abortions in the State of Florida in 2019 occurred in 

week 7 through 9, right? 

A. Yes. 

Q. And if you look at weeks 10 through 13 the 

next column over it's an additional 6.7% of the 

abortions performed were performed in 13 weeks or 

less, correct? 

A. Yes. 

Q. And if I did my math correctly, 96.4% of 

abortions were performed at or before week 13, 

correct? 

A. Yes. 

Q. And if next year the statistics follow the 

2019 surveillance that could mean that 96.4% of women 
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who receive an abortion in the State of Florida would 

not be impacted by HB5, right?

THE COURT:  Or 1,600 would be.  

MR. GUARD:  That is correct, Your Honor.  

THE COURT:  And all those who have become 

pregnant by rape would be affected by HB5, right?

MR. GUARD:  Well, if we want to I'm happy to 

go there and talk about the infrequency of 

actually women who at least report into forms do 

rape, but I was -- 

THE COURT:  Okay.

BY MR. GUARD: 

Q. So only 3.6% of abortions performed in 

Florida in 2019 occurred after week 13, right? 

A. Yes. 

Q. And that 3.6% is not equally spread out after 

week 13, correct? 

A. Yes. 

Q. The closer you are to week 13 the higher the 

number is, correct? 

A. Yes. 

Q. And so by week 21 or later, there are 

relatively few abortions occurring in Florida, right? 

A. Yes.

Q. There are fewer abortions performed the 
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farther in gestation a patient is, correct? 

A. Yes. 

Q. Now, if HB5 goes into effect, is it possible 

that having an abortion restriction in place will 

cause women to obtain abortions earlier? 

A. It is possible, but in my clinical experience 

I do not believe that will be the case. 

Q. Do you recall being deposed in this matter? 

A. Yes, I had a Zoom deposition with you. 

Q. Do you recall being under oath in that 

deposition? 

A. Yes. 

Q. Do you recall being asked, Doctor is it -- 

THE COURT:  Would you give a page number?  

MR. GUARD:  Page 140, line 21.

THE COURT:  Okay.  Just so other counsel can 

get to it.  

BY MR. GUARD:

Q. Question:  Doctor, is it possible that having 

an abortion restriction in place causes women to get 

abortions earlier?  

A copy of the deposition is there if you 

would like to read along.  

MS. SANDMAN:  I'm sorry.  What page is this?  

MR. GUARD:  140, line 21.  
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THE WITNESS:  Yes, I see it. 

BY MR. GUARD: 

Q. Answer:  "I think it's possible, but the 

reasons behind that are likely multifactorial.  

Overall the literature would suggest that restrictions 

such as two visit mandated delays, waiting periods 

push women further into their pregnancy.  That is well 

documented.  And restrictions that result in abortion 

clinics not able to function or carry out services 

also pushes women further into their pregnancies 

because there are fewer clinics available and women 

have to travel further for abortion care.  In some 

settings, and this was something that was observed 

with the Texas abortion restriction, the increased 

uptake and availability of abortion for women earlier 

in pregnancy was related to a tremendous effort on 

behalf health care providers to provide services in 

the face of a restriction at a time when many women do 

not even know they are pregnant mainly six weeks.  And 

part of the response included scheduling many more 

patients than they would typically in a day making for 

very long clinical hours keeping clinics open well 

into the evening to see as many patients as possible 

and staff working for days on end to see as many 

patients as possible.  So part of one of the side 
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effects of a restrictions was tremendous heroic effort 

on behalf of health care providers to care for as many 

patients a possible.  But intense disaster type 

response to public health event is not sustainable in 

the same way that COVID pandemic at the very start of 

the COVID pandemic prevaccine and with every variant 

that has come into place where there is a marked 

influx of sick patients into the hospitals and 

hospitals have adjusted parts of their building 

include the labor and ramps to make room for sick 

patients when their floors were full and their ICUs 

were full was a disaster response.  And so part of the 

availability of services had to do with heroism on the 

part of health care providers and disaster response 

such as it is not sustainable."  

Is that your full response? 

A. Yes. 

Q. And unlike the restriction in Texas which was 

six weeks, right? 

A. Yes.

Q. The restriction here is at 15 weeks, right? 

A. Yes.

Q. When the number of patients to be seen is 

rare, correct? 

A. There are fewer patients who seek abortions 
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after 15 weeks compared to prior, yes.  

Q. Now, Doctor, the possibility that women will 

get abortions earlier because of abortion restrictions 

is supported by scientific opinion; is it not? 

A. No. 

Q. Doctor, do you have the CDC's report in front 

of you? 

A. Yes. 

Q. It's Exhibit C.  If you'll turn to page 7 or 

8.  Have you reviewed pages 7 and 8 starting at weeks 

of gestation? 

THE COURT:  Can you point me to a portion of 

the page?  

MR. GUARD:  Sure.  Starting on the page if 

you look at page 8, the first full paragraph.  

Changes in abortion practices.  

THE COURT:  Changes in.  Page 8.  

MR. GUARD:  Yes, Your Honor.  It's Exhibit C 

011 if you have the Bates labeled copy. 

THE COURT:  I'm sorry.  I was looking at the 

Bates number instead of the page number.  I see 

it.  Changes in abortion.  The first full 

paragraph starts Changes in.  I'm there.

MR. GUARD:  Actually, if we can start the 

paragraph before? 
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THE COURT:  In this report?  

MR. GUARD:  Yes.  

MS. SANDMAN:  I'm sorry, Counselor.  Where 

are you?  

MR. GUARD:  Let me start again.  

THE COURT:  Okay.

MR. GUARD:  If you actually start at weeks of 

gestation and method type. 

THE COURT:  Weeks of gestation. 

MS. SANDMAN:  Counselor, what page are you 

on?  

MR. GUARD:  It's page 6, Exhibit C, 009. 

THE COURT:  I see it.  I'm there.

BY MR. GUARD:

Q. There's been a shift to earlier in pregnancy 

for abortions to occur according to this first 

section, correct? 

A. Yes. 

Q. If you then look at the next page when 

they're discussing -- 

THE COURT:  Page 9?  

MR. GUARD:  Back to page 8.  

THE COURT:  Back to page 8.  I'm sorry.  I 

was actually looking at page 7.  There's a lot of 

numbers on these pages.  
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MR. GUARD:  I know there are a lot of numbers 

on these pages.

THE COURT:  Okay.  I'm at page 8. 

BY MR. GUARD: 

Q. The CDC says, The gestational age when 

abortions are performed might be influenced by 

multiple factors including state abortion 

restrictions, right?  

A. Yes. 

Q. So there in the last ten years has been a 

move for abortions to occur earlier in pregnancy, 

correct? 

A. Yes.  And based on their discussion there's 

two compelling factors.  One being the improvement of 

ultrasound to demonstrate earlier pregnancies.  And 

second being the availability of medication abortion, 

which can only be given earlier in pregnancy.  So 

women who would have otherwise needed get an in clinic 

procedure abortion, were able to have medication 

abortion. 

Q. Another factor that is mentioned specifically 

in the CDC report is the effect of increased abortion 

restrictions, correct?

A. Yes.

Q. Okay.  Now, the numbers in -- turning back to 
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Table 10 the numbers contained in Table 10 for Florida 

include abortions performed on women who traveled from 

another state to Florida, right?  

A. Yes. 

Q. And you yourself have performed abortions on 

women from other states, correct? 

A. Yes. 

Q. You've performed abortions on women from 

Arkansas, Alabama, Georgia, Louisiana, Texas, 

Tennessee, and surprisingly New Jersey, correct?

A. Yes.

Q. And because of cost of travel in your 

experience those abortions often occur later in 

pregnancy, right? 

A. Yes. 

Q. And if HB5 takes effect and abortion after 

15 weeks is not available in Florida the women who are 

traveling from other states currently for an 

after-15-week-abortion will just travel somewhere 

elsewhere where an abortion is available, correct?  

A. If they are able to travel, they will travel 

elsewhere or they may not be able to travel. 

Q. And the women traveling from other states 

that you've experienced are not Florida citizens and 

they're not Florida residents, correct? 
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A. I've observed a handful of circumstances.  

Some of them are not Florida residents.  Some of them 

are and are living in other parts of the country but 

call Florida their residency. 

Q. But at least some of the women that you've 

treated that have traveled into the state are not 

Florida citizens, correct? 

A. Yes. 

Q. All right.  Doctor, some of the women 

receiving abortions after 15 weeks of gestation on 

Table 10 would likely meet the requirements of the 

exemptions contained in HB5; would they not? 

A. Some of them might, yes. 

Q. And for those women because they would have 

met the exemptions in HB5, HB5 would not prevent them 

from getting an abortion, correct?  

A. If they meet the exemption and if they are in 

a setting with a physician who is skilled to provide 

that service then, yes, HB5 would not particularly 

effect those women. 

Q. Thank you, Doctor.  Now I want to talk about 

the Plaintiffs, the actual Plaintiffs in this case.  

At your deposition, Doctor, you did not have any 

information regarding the number of abortions 

performed by a Plaintiff in this case other than 
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Planned Parenthood of Southeast and North Florida, 

right?

A. Yes, that is correct.

Q. And for Planned Parenthood of Southeast and 

North Florida you testified about the number of 

abortions perform in a single year, correct?

A. Yes.

Q. And that was the year 2021, right? 

A. Yes.

Q. And in 2021 Planned Parenthood of Southeast 

and North Florida performed 7,857 abortions, correct?

A. That sounds correct, yes.

Q. Of those 7,857 abortions that Planned 

Parenthood of Southeast and North Florida performed in 

2021 only 67 occurred after 15 weeks from a women's 

last menstrual period, correct?

A. Yes.

Q. So 99.15% of the abortions performed by 

Planned Parenthood of Southeast and North Florida last 

year in 2021 would not have been affected by HB5 in 

any way, correct?

A. Yes.

Q. And you believe I think you've testified 

earlier today that you performed a majority of the 67 

abortions that occurred post 15 weeks after a women's 
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last menstrual period, correct? 

A. Yes.

Q. And some of those women traveled from states 

other than inside the State of Florida, correct?

A. Yes.

Q. But you sitting here or at least you sitting 

in your deposition didn't know how many of the women 

within that 67 who received abortions after 15 weeks 

traveled from outside the State of Florida, right? 

A. I did not recall from memory. 

Q. And you didn't actually review Planned 

Parenthood's records to get that number, correct?

A. I did not, yes.

Q. But Planned Parenthood, the Plaintiff here, 

has that number, correct? 

A. Yes, we collect numbers on abortion 

procedures performed. 

Q. And whatever that number is within that 67 

those women who were traveling out of state to Florida 

for an abortion if a law like HB5 is in effect they 

will just travel elsewhere, correct? 

A. They will travel elsewhere if they have means 

to, or they will continue their pregnancies, or they 

will end their pregnancy outside the medical system. 

Q. So that No. 67 should be less some number 

Petitioner App. 290



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

89
that you didn't bother to go and find out what it was, 

correct? 

A. I'm sorry.  Can you clarify the question?  

Q. Sure.  There's 67 abortion procedures post 

15 weeks, right? 

A. Yes. 

Q. And since you did a majority of them you know 

that some of the women, some of those 67 women were 

traveling across state lines to Florida to get an 

abortion performed post 15 weeks, right? 

A. Yes.

Q. So the number of women who are Floridians who 

received an abortion post 15 weeks is less than 67, 

right?

A. Yes. 

Q. Okay.  And some of the women within that 67 

abortions you've performed would have qualified for 

the exemptions under HB5, correct?

A. No. 

Q. I'll come back to that actually.  And most of 

the 67 women who received abortions after 15 weeks of 

last menstrual period received their abortions in 

close proximity to week 15, correct? 

A. I would have to review the charts 

specifically to recall the exact gestational age, but 
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I know if our center provided those numbers they were 

after 15 weeks.  I don't know -- I would have to 

review their charts to know if they were 15 weeks and 

5 days or 16 weeks or 17 weeks. 

Q. Again, that would have been information that 

the Plaintiff, Planned Parenthood, could have accessed 

and reviewed and provided to you as an expert, 

correct?

A. Yes, that information is available.

Q. And as far as reviewing charts you did not 

review the charts before you testified or were deposed 

in this case, correct? 

A. Correct.

Q. And you didn't review the charts to see if 

any of the women would qualify for an exemption under 

HB5, correct? 

A. I did not review the charts, but based on my 

recollection none of these women would have qualified 

for the narrow exemptions. 

Q. Doctor, you talked about the safety of 

abortion; do you recall that? 

A. Yes. 

Q. Abortions performed later in pregnancy are 

more likely to have complications, correct? 

A. Yes. 

Petitioner App. 292



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

91
Q. The risk for major complications, Doctor, is 

in a second trimester abortion is four times than a 

first trimester abortion, correct? 

A. Yes, from a numeric prospective the risk is 

higher with abortions performed later. 

Q. And having performing or because of the 

increase in risk, and from a patient experience 

technical ease and a what you referred to at your 

deposition as a procedure and risk assessment early 

abortion is preferred, correct? 

A. Yes.  And also per patient preference, yes. 

Q. Okay.  You do not yourself perform abortions 

after 24 weeks, correct? 

A. I do not.

Q. And you do not perform abortions after 

24 weeks because fetuses feel pain in your opinion 

after that time, correct?  

A. No, I do not perform abortions after 24 weeks 

because it is not part of my technical training. 

THE COURT:  We can finish this question up in 

reference to what appears to be a deposition, and 

we'll take a lunch, an hour lunch break after 

that.

MR. GUARD:  Okay.  

BY MR. GUARD: 
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Q. Doctor, if you'll look at page 105 starting 

at I guess line 18 -- strike that.  

Question:  You were asked, with respect to 

understanding fetal pain perception what are you 

opinions that you intend to potentially express at the 

hearing?  

Answer:  We know that based on 

neurodevelopmental studies the perception of pain 

requires multiple components.  There needs to be the 

development of what are known as peripheral receptors, 

so essentially the receptors that can gain external 

information from the external environment.  Those 

receptors take this information that we receive from 

the environment and bring them to the spinal cord.  In 

order for the perception of pain to occur there needs 

to be a second component.  And probably the simplest 

way to think of it is pathways.  There needs to be 

neurologically developed pathways between the spinal 

cord, the spine to portions of the brain enabling the 

thalamus and cortex.  The cortex being the proportion 

of the brain, the white matter of the brain that is 

responsibile for processing information so there needs 

to be a basic fundamental the basic fundamental 

building blocks of these pathways at the base.  The 

third component that is required for perception of 
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pain is higher level interpretation in critical 

processing.  That also needs to be in place.  And so 

that we know that in a developing pregnancy as a 

pregnancy progresses these neurodevelopmental 

phenomena are occurring and that the basic foundation 

building blocks for fetal pain are not in place until 

24 to 26 weeks and potentially even 30 weeks.  And 

then furthermore the higher level of critical 

processing that is required to understand pain as an 

unpleasant stimulea is not in place until the third 

trimester 29 to 30 weeks and beyond.  And so in 

recognition of this I provide abortions in the second 

trimesters.  I do not provide abortions after 

24 weeks.    

A. Yes.

Q. So because of fetal pain you don't provide 

abortions after 24 weeks, correct? 

A. No. 

MR. GUARD:  All right.  Well, I guess we can 

take a break, Your Honor.  

THE COURT:  Okay.  We'll be back in one hour. 

(Luncheon recess was taken from 11:45 a.m. to 

12:45 p.m. after which the proceedings continued 

in Volume II.) 
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CERTIFICATE OF REPORTER

STATE OF FLORIDA  )

COUNTY OF LEON    )

      I, Doreen Mannino, Court Reporter, do hereby 

certify that I was authorized to and did report in 

stenotypy and electronically the foregoing proceedings 

and evidence and the captioned case, and that the 

foregoing pages constitute a true and correct 

transcription of my recording thereof.

IN WITNESS WHEREOF, I have hereunto affixed my 

hand the 4th  day of July 2022 at Tallahassee, Leon 

County, Florida.  

_____________________________
Doreen M. Mannino
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IN THE CIRCUIT COURT OF THE SECOND CIRCUIT 

IN AND FOR LEON COUNTY, FLORIDA

PLANNED PARENTHOOD OF SOUTHWEST 
AND CENTRAL FLORIDA, on behalf of itself, 
its staff, and its patients, et al.,

Plaintiffs,                 Case No. 2022 CA 000912
v.

STATE OF FLORIDA, et al.,

    Defendants.
____________________________/

HEARING BEFORE THE HONORABLE JOHN C. COOPER
VOLUME II

(Pages 95 to 267) 

DATE TAKEN:   Monday, June 27, 2022

TIME:   Commenced at 12:57 p.m.             
                   Concluded at 5:30 p.m. 

 
   PLACE:    Leon County Courthouse
                Courtroom 3G  

301 South Monroe Street
           Tallahassee, Florida 32301

Reported by:
Doreen Mannino, Certified Court Reporter 
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  A P P E A R A N C E S

On Behalf of Plaintiffs:

WHITNEY LEIGH WHITE, ESQUIRE
American Civil Liberties Union Foundation
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New York, New York 10004-2400
Phone: (212) 549-2690
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Planned Parenthood
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Phone: (347) 432-5998
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Center for Reproductive Rights
199 Water Street, Floor 22
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Phone: (917) 637-3646 

SHOBA PILLAY, EQUIRE
TASSITY S. JOHNSON, ESQUIRE 
Jenner & Block, LLP
353 N. Clark Street
Chicago, Illinois 60654-3456 
Phone: (312) 222-9350 
Email:  Spillay@jenner.com
        Tjohnson@jenner.com

On Behalf of Defendants:

JOHN MATTHEW GUARD, ESQUIRE
BILAL AHMED FARUQUI, EQUIRE
NATALIE PAIGE CHRISTMAS, EQUIRE
JAMES HAMILTON PERCIVAL, II, ESQUIRE 
Office of Attorney General
The Capitol PL-01
Tallahassee, FL 32399-0001
Phone:  850-245-0140
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          P R O C E E D I N G S

(Proceedings continued from Volume I.) 

THE BAILIFF:  All rise.  Court is back in 

session.

THE COURT:  Everybody have a seat.  You may 

continue cross.

MR. GUARD:  Thank you, Your Honor.

C O N T I N U E D  C R O S S-E X A M I N A T I O N 

BY MR. GUARD:

Q. Before we took a break, Dr. Tien, I had asked 

you of the 67 abortions in 2021 that Planned 

Parenthood of Southeast and North Florida performed 

after 15 weeks of LMP how many of them would have been 

subject to an exemption pertaining to HB5; do you 

recall being asked that question?

A. Yes.

Q. Your answer was none.  Did I get that right, 

ma'am?

A. That is correct. 

Q. And you were deposed just a few days ago, 

correct? 

A. Yes. 

Q. And you were under oath in that deposition, 

right?  

THE COURT:  Let's keep the tone of voice --
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MR. GUARD:  Sorry, Your Honor.  

THE COURT:  -- equal level.  

MR. GUARD:  Sure. 

THE COURT:  We're not on TV.  Well, we are on 

TV.  Let's keep the tone of voice level.

MR. GUARD:  Sorry, Your Honor. 

THE COURT:  Okay. 

BY MR. GUARD: 

Q. And you were asked that question in the 

deposition, right? 

A. Yes. 

Q. You were asked and of those 67 abortions that 

were performed after 15 weeks of LMP -- 

MS. SANDMAN:  I'm sorry.  Counselor, can you 

give me a page number?  

MR. GUARD:  Page 53, line 11.

BY MR. GUARD:  

Q. If you want to get the deposition, ma'am, you 

can get the deposition.  

Question:  And of those 67 abortions that 

were performed after 15 weeks of LMP, how many of the 

67 would have been subject to exemption pertaining to 

HB5?

Answer:  I would have to look at each 

specific clinical chart for those numbers.  As I 
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understand it the exemptions in HB5 include maternal 

life exceptions as well as a narrow exception for 

permanent disability to the bodily system as well as 

lethal fetal condition.

Question:  Sitting here dot dot dot women 

have abortions for lots of reasons and per our Florida 

state required web based reporting, we do document 

those reasons.  One of the limitations of the 

reporting is that staff was inputting numbers and can 

only select one reason.  And so the reasons that are 

listed included elective abortion, emotional reasons, 

financial hardship, health concerns, fetal conditions.  

There are patients that likely have multiple reasons 

for seeking abortion.  And as the staff input this 

information there is only one option allowed.  And so 

the elective option is chosen most frequently because 

these patients are here of their own volition at the 

clinic.  Without looking at each particular patient's 

chart I would not be able to tell you specifically.  

And actually without reviewing each patient's chart in 

detail or speaking with each patient I would not be 

able to tell you specifically how many of those would 

meet the very narrow exceptions within HB5.  Correct?  

A. Yes.  

Q. Now, you didn't review since your deposition 
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two or three days ago each chart in detail, right? 

A. I have not reviewed the charts. 

Q. And you didn't speak with each one of those 

67 patients; did you? 

A. I have not spoken with them. 

Q. Okay.  Would you agree medical science has 

made huge leaps forward since Roe versus Wade was 

decided? 

THE COURT:  This is not about Roe versus 

Wade.  This is about Florida's right of privacy. 

MR. GUARD:  Your Honor, I'm just trying to 

put forward that medical science has made advances 

in the past 30 or 50 years. 

THE COURT:  You can ask that question, but 

Roe versus Wade is not relevant in this case.

BY MR. GUARD: 

Q. All right.  Dr. Tien, in the last 30 to 

50 years would you agree that medical science has made 

huge leaps forward? 

A. Yes. 

Q. In the last 50 years what we know -- strike 

that.

In the last 50 years we now know more about 

reproductive health than we did then, correct? 

A. Yes. 
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Q. Medical technology has made great leaps 

forward in the last 50 years as well, right? 

A. Yes. 

Q. For example, ultrasounds, right, have made 

progress in the last 50 years? 

A. Yes.

Q. Ultrasounds 50 years ago would be gray scaled 

and pixillated; would they not? 

A. Yes, the image quality was poor compared to 

what it can be today. 

Q. And today you can get a 3D image from an 

ultrasound, right? 

A. Yes.  Though 3D imaging is used for specific 

anatomic concerns.  It's not used to evaluate detailed 

internal anatomy. 

Q. Okay.  Doctor, you were paid under your 

initial contract with Planned Parenthood Southeast and 

North Florida almost $300,000 a year, correct?

A. That is correct.  My salary when I was a 

full-time physician there was 285,000.

Q. And this year you have contracts to make 

almost $400,000 a year, right?  

A. As a part-time physician at Planned 

Parenthood my salary was adjusted to 185,000.  My 

salary as a maternal-fetal medicine physician in 
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Arizona is 200,000. 

Q. And you're a party in this case, correct? 

A. Yes.

Q. And you've been an expert or served as an 

expert before in another case, right? 

A. In a deposition.  It did not go to trial.  

That is right. 

Q. That was in another abortion restriction 

case, correct?  

A. It was in the 24-hour mandated delay, yes.

Q. And you've never testified on behalf of a 

government entity in support of an abortion 

restriction; have you? 

A. I have never testified in a court setting. 

Q. Never offered an opinion in any kind of a 

abortion restriction case in favor of an abortion 

restriction; have you?  

THE COURT:  That's a very broad question.  

Lawyers understand what you mean.  When you say 

has she ever offered an opinion that could be the 

next door neighbor.  I understand what you mean.  

You're limiting it to as expert witness. 

BY MR. GUARD:

Q. In a court case, Dr. Tien?

THE COURT:  Okay. 
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BY MR. GUARD: 

Q. You have never offered an opinion in support 

of an abortion restriction; have you? 

A. In a court setting I have never offered an 

opinion in support of an abortion restriction. 

Q. And earlier on you testified that you are 

pro-choice, correct? 

A. Yes. 

Q. But you're a little bit more than just 

pro-choice, right? 

A. Can you define a little bit more than 

pro-choice?

Q. You've actually advocated to the legislature 

regarding abortion restrictions, correct? 

A. I consider that being pro-choice. 

Q. Okay.  But you have you actually advocated 

against HB5, right?  

A. I, myself and other physicians did sign a 

letter in response to learning of HB5 being passed in 

the State of Florida, yes. 

MR. GUARD:  If I can have a moment, Your 

Honor. 

THE COURT:  Sure.  

MR. GUARD:  I pass the witness, Your Honor. 

THE COURT:  Thank you, Counselor.  Redirect. 
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MS. SANDMAN:  Yes, Your Honor.  I'll keep it 

brief. 

R E D I R E C T  E X A M I N A T I O N

BY MS. SANDMAN:

Q. Dr. Tien, opposing counsel asked you some 

questions from your deposition testimony about fetal 

pain and then he read a section of that testimony back 

to you and I'm just going to read that so that we're 

clear.  And it said, And so you discussed fetal pain 

and offered some information about whether it might or 

might not be present.  And then you said, and so in 

recognition of this I provide abortions in the second 

trimester.  I do not provide abortions after 24 weeks.

Can you explain what you meant in that 

section of your testimony? 

A. In that section I was outlining the basic 

building blocks of pain perception of which the basic 

building blocks are in place between 24 to 26 weeks in 

the higher level cortical processing recognition, and 

awareness is present thereafter. 

Q. Let me ask a better question, Doctor.  When 

you said in recognition of that I don't provide after 

24 weeks, is fetal pain a reason that you don't? 

THE COURT:  You mean don't provide after 

24 weeks.  
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MS. SANDMAN:  Thank you, Your Honor.  After 

24 weeks.

BY MS. SANDMAN 

Q. Is fetal pain the reason that you don't 

provide after 24 weeks?

A. No, I do not provide after 24 weeks because I 

do not have the technical expertise and because it is 

illegal.

Q. And, Dr. Tien, do you recall opposing counsel 

asked you some questions about deposition testimony 

that you gave about whether some patients in Texas 

were able to get abortions earlier than six weeks 

after Texas's abortion ban went into effect? 

A. Yes. 

Q. Do you think the same thing would happen in 

Florida if a 15-week ban went into effect? 

A. No. 

Q. Why not? 

A. The type of patients who need abortions after 

15 weeks are inherently a different population of 

patients than those who have abortions prior to six 

weeks. 

Q. And, Dr. Tien, the State also asked some 

questions about the overall relatively low number of 

abortions after 15 weeks compared to abortions even 
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earlier in pregnancy.  The State asked you some 

questions about Planned Parenthood Central and 

Northeast Florida's relatively low number.  I think it 

was 67 after 15 weeks.  Is that number representative 

of the percentage of abortions that are after 15 weeks 

in the state as a whole?

A. No.

Q. Why is that? 

A. Planned Parenthood is only one small picture 

of the provision of abortion care in the entire state 

of Florida.

Q. Do you know whether certain other abortion 

providers in the state provide services to a later 

gestational age than Planned Parenthood Southeast and 

North Florida do? 

A. Yes.

Q. And you've been focussing on Planned 

Parenthood Southeast and North Florida.  Do you know 

if that number would be similar for this year than it 

was for last year?  

A. I would not know specifically without 

reviewing their numbers; however, I am aware that 

there are other clinics in the entire State of Florida 

that offer services past 15 weeks not just our 

Jacksonville location.
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Q. The State asked you a lot of questions about 

the percentage of patients who get abortions in the 

first trimester.  Does that change anything about 

those relatively small numbers?  Does that change 

anything about your testimony today? 

A. It does not. 

Q. Does anything about the questions they asked 

you help patients who need abortions after 15 weeks? 

A. It does not.  The data that was presented was 

excellent.  It was compiled by the Centers for Disease 

Control and data that I'm familiar with.  Again, it 

does not affect the patients who need abortions after 

15 weeks because they're a separate population.  And 

it also does not affect every woman and girl who 

becomes pregnant in Florida and develops a 

complication after 15 weeks. 

MS. SANDMAN:  No further questions.  

THE COURT:  Thank you, Doctor.  You may step 

down.  I'm assuming no other party on the 

Plaintiff's side have question for her.  You may 

step down.

Call your next witness. 

MS. WHITE:  Your Honor, before I proceed I 

have one question for clarification based on some 

procedural issues that came up earlier today.  You 
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mentioned the possibility of continuing the trial 

until Thursday and then also mentioned that based 

on however you rule you would want the prevailing 

party to submit an order within 24 hours for the 

other party to respond.  We had understood that 

Your Honor would be transferring off this case at 

the end of this week. 

THE COURT:  Things change so much.  Since 

this morning I got a new emergency election case 

which they're clamoring to have an emergency 

hearing on and two weeks ago my assignment 

changed.  I'm not going anywhere.  

MS. WHITE:  Excellent.  Thank you for 

clarifying that, Your Honor.  We just wanted to 

make sure that wouldn't affect your availability. 

THE COURT:  No.  

MS. WHITE:  Thank you.  

THE COURT:  Unrelated to this case.  It was 

this is 1 of 800 plus cases I have.  

MS. WHITE:  Understood.

THE COURT:  Defense Counsel.  

MR. GUARD:  Your Honor, over the lunch break 

we did file an errata sheet.  I've got a courtesy 

copy if I may approach.  It's very limited. 

THE COURT:  Thank You.  All right.  
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Excellent.  Appreciate it.  The orders that I 

signed earlier should have been eserved to both 

your mailboxes by now.  

All right.  Who's next?  Witness?  

MS. WHITE:  Plaintiffs have no further 

witnesses in the case in chief.  

THE COURT:  State, do you want to take a 

break before you call your next witness for 

anything?  

MR. FARQUI:  I think we're fine, Your Honor.  

The state will call Dr. Condic first.

Your Honor, the witness has a copy of her 

declaration and the exhibit.  I've already 

conferred with counsel. 

THE COURT:  Raise your right hand.  The clerk 

will place you under oath.

THE CLERK:  Do you solemnly swear or affirm 

the testimony you shall give in this issue will be 

the truth, the whole truth, and nothing but the 

truth?  

DR. CONDIC:  I do.  

THE COURT:  Have a seat.  Speak up so the 

court reporter and I can hear you and also 

moderately slow.

THEREUPON,
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MAUREEN CONDIC,

having been first duly sworn by the Clerk, was 

examined and testified upon her oath as follows:

D I R E C T   E X A M I N A T I O N

BY MR. FARUQUI:  

Q. Good afternoon, Dr. Condic.  Can you state 

and spell your name for the record, please? 

A. My name is Maureen Condic, C-O-N-D-I-C. 

Q. And can you please tell the Court what you do 

for a living? 

A. I'm faculty at the University of Utah School 

of Medicine. 

Q. In what subject matter are you a professor? 

A. I'm a professor of neurobiology at the 

university and my training is in neuroscience. 

Q. And have you ever had positions in other 

departments at the university? 

A. I have an adjunct appointment in the 

Department of Pediatrics.

Q. And how many years have you been a university 

professor? 

A. Since 1997. 

Q. Could you just briefly tell me your duties 

and functions as a university professor in your 

current position? 
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A. Running a research laboratory, competing for 

funding from national agencies, publishing papers, 

teaching in the medical school.  I teach first year 

medical students, human embryology, and teaching 

graduate education and occasionally undergraduate 

courses. 

Q. And could you let the Court know your 

academic background that lead you to this career? 

A. So I did my undergraduate degree at the 

University of Chicago.  I did graduate training at the 

University of California at Berkley where I received a 

Ph.D. in developmental neuroscience.  I did post 

doctoral training also at the University of California 

Berkley and at the University of Minnesota studying 

development of nervous system.  And then I was hired 

as a faculty member at the University of Utah. 

Q. And you mentioned that you teach human 

embryology.  Can you just briefly explain what that 

is?

A. So human embryology is typically a first year 

medical student course to cover all of human 

development from the very beginning through formation 

of systems and development of systems up until birth. 

Q. And do you have any particular focus within 

embryology in terms of specific systems, development 
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of specific systems? 

A. My two areas of specialization are early 

human development, preimplantation development, and 

development of the nervous system. 

Q. Have you taught or given any presentations 

outside of your duties as a professor in this field? 

A. Oh, yes.

Q. And have you published peer-reviewed papers 

in these fields? 

A. Yes. 

Q. Have you refereed any scientific journals? 

A. Yes. 

Q. Have you won any awards in your field? 

A. Yes, I have. 

Q. Are you affiliated with any government 

agencies dedicated to research?

A. Yes.  I was pointed as a member of the 

National Science Board, and I've served the National 

Institute Health Research Ethics Panel. 

Q. Dr. Condic, are you affiliated with any 

organizations that would be fairly characterized as 

pro-life? 

A. I'm a fellow of the Charlotte Lozier 

Institute. 

THE COURT:  I'm sorry.  I didn't hear that.
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THE WITNESS:  I'm a scientific fellow of the 

Charlotte Lozier Institute.

THE COURT:  Okay.  You are going to ask her 

what that is; aren't you?  

BY MR. FARUQUI: 

Q. Can you please explain what the Charlotte 

Lozier Institute is? 

A. Charlotte Lozier Institute is an institute 

dedicated to providing educational materials.  And 

it's a wing of the Susan B. Anthony group, which is 

hoping to put forth pro-life candidates for public 

office.

THE COURT:  Ask her to please speak up.  I 

heard it's a pro-life political group best I could 

hear.

THE WITNESS:  Yes, that's a fair 

characterizations and political and educational.

BY MR. FARUQUI: 

Q. Okay.  Have you ever testified in court as an 

expert witness? 

A. Yes, I have. 

Q. Do you recall how many times? 

A. I've testified in court twice and I've 

testified by deposition a fair number of times. 

Q. And your court testimony what was the subject 
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matter of the testimony at those times? 

A. In one case it was regarding when does human 

life begin from a scientific perspective.  And in one 

case it was the scientific basis for understanding the 

experience of fetal pain.

THE COURT:  I'm sorry.  I just can't hear her 

or understand what she's saying.

THE COURT REPORTER:  I need her to speak up, 

Your Honor.

THE COURT:  Yes.  She's a soft-spoken person, 

which lots of people are.  Court tends to make you 

speak softer sometimes.

THE WITNESS:  I will do my best to speak up.  

Is that better, sir?

THE COURT:  Yes.  Just if I can hear her I 

guarantee you the court reporter can.

MR. FARQUI:  Thank you, Your Honor.

BY MR. FARQUI:

Q. So you've attached your CV to your expert 

declaration.  Does the CV contain a more thorough 

summary of your qualifications and experience? 

A. Yes, it does. 

Q. Dr. Condic, can you tell the Court how you 

became involved in this case? 

A. I was contacted by the attorneys representing 
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the State of Florida and asked whether I would provide 

expert testimony on topics of when human life begins 

and on the topic of fetal pain. 

THE COURT:  Can I have sidebar with counsel?  

I don't think we need the court reporter.  

(An off-the-record discussion was held out of 

the presence of the court reporter.) 

THE COURT:  We're going to take a ten-minute 

break.  

(A recess was taken from 1:34 p.m. to 1:45 

p.m.)

THE COURT:  You may proceed.

MR. FARQUI:  May it please the Court. 

THE COURT:  Yes. 

BY MR. FARQUI: 

Q. Dr. Condic, we left off talking about how you 

got involved in this case.  Are you being compensated 

for your time working on this case? 

A. Yes, I am. 

Q. And are those rates specified in your 

declaration? 

A. Yes, they are. 

Q. What were you asked to do for this case? 

A. I was asked to provide expert testimony on 

when human life begins and on fetal pain.  
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Q. What did you consider in formulating your 

opinions? 

A. I considered my own personal experience, my 

research experience, my teaching over 25 years in the 

medical school, and the current scientific literature. 

Q. Okay.  Let's talk about when life begins.  

What is your opinion on when life begins 

scientifically? 

A. I think the conclusion that life begins at 

the instant of sperm-egg fusion is scientifically 

incontrovertible. 

THE COURT:  I'm sorry, but how is that 

relevant to this case?  

MR. FARQUI:  Your Honor, we'll reserve --

THE COURT:  I'm not here to litigate 

abortion.  I'm here to litigate the right of 

privacy in Florida.  I'm not here to litigate Roe 

versus Wade.  But what is -- what's the relevancy 

of that issue here because Florida says under HB5 

that abortions can be decisions can be made to 

receive an abortion up to 15 weeks without using 

any of the exceptions post 15 weeks.  Does the 

decision on when life begins does that enter into 

does the State of Florida say life begins at the 

moment the sperm meets the egg, or does the State 
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of Florida take an official position on that?  And 

how does that relate to the status quo that's in 

effect at least as of until July 1.  Because when 

life begins is a topic that's been talked about 

for as your co-counsel says at least 50 years.  

MR. FARQUI:  So, Your Honor, the question of 

when life begins is going to be relevant to the 

State's interest in the regulation. 

MR. PERCIVAL:  Your Honor, I'll just add part 

of what we're doing in this case, Your Honor, is 

you know we clearly preserved arguments for 

appeal.  There are arguments we want to make about 

revisiting Florida precedent and we believe that 

we have the right to create a record that 

facilitates any arguments we would make on appeal 

with respect to a revisiting of precedent. 

THE COURT:  Okay.  I get that.  All right.  

Let's do that.  How much how long are we going to 

devote to this topic of when life begins?  

MR. FARQUI:  I was hoping to get that done in 

about 10 to 15 minutes.

THE COURT:  Okay.  Well, go ahead.  You've 

given a sufficient reason to justify.  That's why 

I said another day in addition to today so that we 

could have time to explore all these issues.  So 
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you may proceed.  I totally understand the State 

wanting to set a record to ask the Supreme Court 

to change those three opinions.  That's the 

Supreme Court's.  That's in the category that's 

their business not my business.  So I understand 

your comment on that.  So you may proceed.

MR. FARUQUI:  Thank you, Your Honor.

BY MR. FARUQUI:  

Q. Now, you mentioned that there's a consensus 

among scientists that life begins at sperm-egg fusion.  

Can you tell us what happens after sperm-egg fusion?  

I'm sorry.  I think I said infusion.  What I meant was 

fusion. 

A. After sperm-egg fusion those two cells give 

rise to a single cell.  That is known as the one cell 

embryo or zygote.  The zygote enters into a period of 

a very rapid cell division generating an eight cell 

embryo known as the morula stage of development by 

about day two to three.  By about day five the embryo 

has grown to approximately 100 cells and it has formed 

a structure known as the blastocyst stage.  And that's 

when implementation typically occurs.  After that the 

next seven, seven and a half weeks is the period of 

embryonic development where all of the tissues, 

organs, and structures of the embryo of a mature body 
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are formed albeit in very small size.  And the 

remaining period of prenatal life is known as the 

fetal period where the organs and structures will grow 

in size.  They will mature biochemically, but you will 

not produce any new organs or structures. 

Q. And let's go back to zygote.  Is the zygote 

considered a new cell type?  

A. Yes. 

Q. And could you briefly explain why? 

A. Scientist use two very simple criteria to 

determine when a new cell type forms either in the 

laboratory or in the process of normal development.  

Those criteria are changes in the composition of the 

cell, so what the cell is made out of.  Typically that 

reflects a change in gene utilization and changes in 

cell behavior.  And often those two things go 

together.  So that if you change what a cell is made 

out of you will also change what the cell is capable 

of doing. 

Q. Is the zygote considered a new human being? 

A. Similarly to how we decide if there's any 

subtype there are clear criteria and I should note 

that the zygote clearly meets both of the criteria for 

being a new cell type.  It has a change in its 

composition because it is made of up everything that 
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used to be in both the egg and the sperm and very 

rapidly it enters into within one or two minutes of 

sperm-egg fusion into a novel pattern of behavior that 

is never seen in either an egg or a sperm cell.  So it 

is clearly a new cell.  Your question is whether it's 

also a new human being and the scientific criteria to 

distinguish between cells and human beings is also 

very well agreed upon.  A living being is an entity 

that consists of parts and all of those parts work 

together to autonomously direct maturation and 

continued health of the entity as a whole.  So we 

distinguish between collection of cells or a clump of 

cells and a living human being by examining how do the 

cells of that entity interact with each other.  And 

based on an enormous body of data from the one-cell 

stage forward the human embryo behaves in an 

integrated self-regulating manner to direct its own 

development.  It's unambiguously an organism or a 

human being. 

Q. Dr. Condic, does the fact that an embryo is 

dependant on the mother change your opinion on when a 

new human life begins? 

A. All living organisms are dependant on things 

outside of their bodies.  We in this room are 

dependant on oxygen and food to survive.  And it is 
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certainly a fact of evolution that has given us a 

million creatures like ourselves that for a brief 

period of our life we are dependant upon resources 

supplied by a mother, oxygen, food, waste removal to 

continue in healthy form.  But the mother does not 

provide any instructed information to the embryo.  The 

mother doesn't direct the development of the embryo or 

determine other than by perhaps limiting nutritional 

factors how development proceeds. 

Q. Okay.  So we talked about the first part of 

your opinion.  Let's talk about the second part fetal 

pain.  Dr. Condic, at what point during prenatal 

development is a fetus capable of experiencing pain? 

A. So pain has many different dimensions.  The 

simplest possible definition of pain is the ability to 

detect and respond to a potentially damaging or 

noxious stimulus.  And that simplest form of pain 

often called reflection response or nociceptive pain 

the circuitry of the nervous system that's capable of 

detecting and responding to typically withdrawing from 

a potentially damaging stimulus that circuitry is in 

place in human development between 8 and 10 weeks of 

life or 10 to 12 weeks LMP. 

Q. And at what point can a fetus be consciously 

aware of pain? 
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A. It's difficult to determine what the 

psychological and mental state of a fetus might be 

because we can't communicate effectively with a fetus.  

What I can tell you is we know from Neural Development 

a number of facts about what structures are in place 

when and we know what those structures do at more 

mature stages of human life.  So based on that 

evidence the circuitry that exists within the 

subcortical regions of the brain particularly in the 

thalamus appear to be sufficient for a fetus to have 

self-awareness and consciousness and to experience 

pain in a manner that reflects an understanding of 

pain at the level of awareness or self-consciousness 

and that would happen between 12 to 18 weeks of life 

or 14 to 20 weeks LMP. 

THE COURT:  I'm going to have to ask the 

witness some questions.  So, Doctor, that was 12 

to 16 weeks; is that right?  

THE WITNESS:  12 to 18 weeks.

THE COURT:  So it's your testimony that the 

State of Florida has decided to allow abortions 

when the fetus had the ability for self-awareness, 

consciousness and awareness of pain because 

15 weeks is within your time frame?  It's three 

weeks past 12 weeks.  Is that your position?  

Petitioner App. 325



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

124
MR. FARQUI:  Your Honor, I have some 

follow-up questions to her testimony that will 

help clarify. 

THE COURT:  She said pain 10 to 12 weeks and 

that's within the 15 weeks provided by the 

legislature, so how can that be a basis for your 

position unless you're not going to accept your 

expert's position. 

MR. FARQUI:  We will have some follow-up 

questions that will clarify why. 

THE COURT:  So let me ask this, Doctor, since 

life begins when the sperm meets the egg is it 

your opinion that using an IUD is an abortion?  

THE WITNESS:  So it's a difficult question.  

I'm not an obstetrician or a gynecologist.  I do 

know a fair amount about the mechanism of action 

for IUDs and they are different depending on the 

type of IUD employed. 

THE COURT:  But don't most IUDs operate by 

separating a fertilized egg from the uterine wall?  

Person back there the blond person says no.

THE WITNESS:  Some of them do and some of 

them do not. 

THE COURT:  So are some IUDs abortions then?

THE WITNESS:  Some IUDs could be considered 
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embryocidal so a device that's intended to end the 

life of an embryo that has already come into 

existence. 

THE COURT:  Does birth control in the normal 

sense of taking a birth control pill is that 

considered an abortion or interfering with life 

that exists?  

THE WITNESS:  Again, the mechanisms of 

different contraceptive pills are different.  The 

great majority of them work by preventing 

ovulation, so preventing an egg from being present 

to undergo fertilization. 

THE COURT:  That would be prelife then. 

THE WITNESS:  That would be an action 

against, which is not anything anyone objects to. 

THE COURT:  Okay.  Are there other types of 

birth control pills that are available in the 

market that affect the fertilized egg to keep it 

from implanting or something like that?  

THE WITNESS:  The emergency abortion pills, 

the morning-after pills for example would have the 

intended effect of both preventing ovulation 

should ovulation had not occurred and also have 

the effect of preventing implantation should 

fertilization have occurred.

Petitioner App. 327



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

126
THE COURT:  Do you have an opinion on whether 

the morning-after pill would be prohibited after 

15 weeks?  

THE WITNESS:  Your Honor, I believe you're 

definitely moving outside my area of expertise.  

As I said, I'm not a reproductive biologist, and 

I'm not a physician, and I don't have an expert 

opinion on that. 

THE COURT:  I think I just answered my 

question however because the morning-after pill is 

only taken in less than 15 weeks. 

THE WITNESS:  Typically less than 15 weeks.

THE COURT:  I don't know that the name is 

scientifically descriptive, but you're not going 

to take it 16 weeks after, right?  

THE WITNESS:  I would ask the physician here 

to comment. 

MR. FARQUI:  I have not researched the 

question, Your Honor. 

THE COURT:  Okay.  I understand.  I am 

struggling with your expert's statement that pain 

begins in 10 to 12 weeks and self-awareness begins 

as early 12 weeks yet the State of Florida as 

decided to allow abortion during those periods.  

Is that a basis for your opinion abortion should 
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be banned later so there could be pain during part 

of the time but not after the fact?  Are you 

saying that part of the rationalization to 

overcome the presumption that exists is to show 

that this is to prevent fetal pain the 15 week?  

MR. FARQUI:  I think that part of the 

rationale is to prevent conscious awareness. 

THE WITNESS:  Okay.  So if the 15-week pill 

allows fetal pain for three weeks, is that 

consistent with your argument that the purpose of 

the 15-week ban is to prevent fetal pain?  

MR. FARQUI:  So I think the analysis is a 

little bit more nuance than that and I can have 

the doctor explain. 

THE COURT:  Okay.  And could you ask your 

witness to identify what she means by 

self-awareness?  

THE WITNESS:  So I will address the question 

of self-awareness and then I will also attempt to 

address some of the complexities that counsel was 

referring to.  So self-awareness is again 

difficult to asses in a fetus because we can't 

directly communicate with a fetus, but what we can 

do is observe fetal behavior using ultrasound.  

And to be aware of yourself or to be conscious you 
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have to detect things in the environment.  So when 

you're unconscious or asleep you're not responding 

to things that are happening about you, you're not 

distinguishing between different kinds of input.  

And it's clear from ultrasound recordings of 

children in the uterus or in the womb fetuses that 

they are capable of distinguishing between 

different nursery rhymes that have different 

syllables.  They're capable of learning from past 

experience.  They're capable of distinguishing 

vibroacoustic noise from music.  They respond 

differently to those different inputs.  So they're 

alert.  They're aware.  They're conscious.  

Self-awareness the evidence for self-awareness in 

the fetus has to do with the same kind of analysis 

we use in sports.  When people are trying to 

analyze whether an athlete is behaving, their 

movements are effective, where they're generating 

force, where they're not, they use an analysis 

called a kinematic analysis where they analyze the 

movement and determine its speed, its 

acceleration, other elements of the movement.  Now 

when you do that kind of analysis on a fetus what 

you find is that when a fetus is making a movement 

towards its face it starts off rapidly, it very 
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quickly decelerates, and then touches its face 

very gently.  When it's making a movement towards 

mom, it couldn't care less.  It slams full force 

into mom with no deceleration.  And in twin 

gestations when a fetus is making a movement 

towards its co-twin it treats the co-twin as if it 

was itself.  So they are both aware of their own 

bodies, aware that poking themselves in the eye is 

not a good thing to do, and also show some degree 

of social awareness that this other co-resident of 

the womb is a person like myself or an entity like 

myself who can experience the same kind of 

negative feelings I get when I poke myself in the 

eye.  So I'm extrapolating here quite a bit, but 

the observation of intentional behavior on behalf 

of the fetus is pretty strong evidence for 

consciousness and self-awareness. 

BY MR. FARUQUI: 

Q. Dr. Condic, I think you just testified a few 

minutes ago that from 12 to 18 weeks of development 

the fetus develops the circuitry capable of supporting 

a conscious awareness of pain, so I have a couple of 

clarifying questions.  When you mentioned 12 to 

18 weeks is that post fertilization or post last 

menstrual period? 
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A. In the study of embryology you typically 

refer to the fetal age which would be post sperm-egg 

fusion.  I try to always also clarify LMP which would 

be to add two weeks to that.  So this is fetal age 12 

to 18 weeks.  LMP 14 to 20 weeks. 

Q. Can you explain why you've provided a range 

rather than a specific week? 

A. For two reasons.  There is a fair amount of 

variation across individuals, so you can't set an 

absolute point for every individual where a certain 

neurodevelopmental event will occur.  So there is 

always a range because there's a range in variation in 

individual humans.  Moreover, the nervous system is a 

relatively slow-developing piece of tissue, so there 

is a range over which individual cells within the 

nervous system will establish the appropriate 

contacts.  So in the case of developing the circuitry 

sufficient to support conscious awareness like most 

things in the nervous testimony, there's a big the 

great amount of that circuitry is established early on 

in range of time.  So probably in the first two to 

three weeks and then there is some stragglers that 

come in over the next several weeks.  So if you were 

to look and say when does consciousness develop or 

when does that circuitry mature, you would have to 
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point to that entire range.  But the great majority of 

it would happen early in the range rather than later 

in the range. 

Q. You mentioned conscious awareness of pain and 

earlier you talked about detecting and responding to 

pain.  Can you explain the difference? 

A. So there are three major divisions of the 

nervous system and they all play somewhat different 

roles in pain response.  So detection response to 

pain, nociceptive pain, or reflex response to pain is 

largely controlled by neurocircuits that exist within 

the spinal cord.  So in the spinal cord there are 

cells that will receive information from the body, 

bring it to the spinal cord, and there are other cells 

that will then cause that region of the body to be 

withdrawn from the painful stimulus.  So that kind of 

reflex response can occur without consciousness.  But 

it is the earliest type of response to pain that we 

see.  Cells in the spinal cord will then send 

connections up to subcortical regions of the brain 

most particularly the thalamus.  And it's that place 

in the nervous system where we first establish a 

picture of the body as a whole.  So what 

neuroscientists would call a representation of the 

body.  And those circuits are connected between 12 and 
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18 weeks of life or 14 to 20 weeks LMP.  And once 

those connections begin to form we have the capability 

of self-awareness and consciousness.  The latest 

developing part of the nervous system is the cortex, 

and the cortex is the part of the nervous system that 

is largely responsible for what we call executive 

functions.  So language, memory, reasoning, planning, 

some components, the more analytic components of 

emotion.  And because that part of the brain or the 

nervous system develops very late, connections between 

the subcortical regions and the cortex begin to 

develop around 24 weeks and continue for a very, very 

long time up to 25 years after birth. 

Q. Dr. Condic, is there any literature that is 

widely read that addresses the question of when a 

fetus is capable of consciously perceiving pain? 

A. There is an enormous body of literature that 

addresses that question.  The two most commonly 

referenced articles are the 2005 review by Lee, et al. 

in the Journal of the American Medical Association, 

and the 2010 review by the Royal College of 

Obstetricians and Gynecologists or RCOG published as a 

monograph. 

Q. And what do those two papers suggest 

regarding the question of when a fetus is capable of 
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consciously perceiving pain? 

A. At the time they were written both papers 

asserted that connections between subcortical regions 

and the cortex were necessary for a fetus to 

experience pain; and therefore, a fetus could not 

experience pain prior to 24 weeks when those 

connections begin to be formed. 

Q. And do you consider those two papers to be 

persuasive? 

A. No. 

Q. And why not? 

A. First, many of the scientific articles that 

are cited by those two reviews in support of that 

conclusion do not in fact support the conclusion or in 

some cases actually contradict that conclusion.

Second, even at the time those reviews were 

written there were many other reviews that directly 

disagreed with those conclusions.  

And third, both of the reviews are 

significantly out of date and do not reflect a modern 

understanding of fetal pain experience. 

Q. Is there any research to support your opinion 

that the cortex is not necessary for conscious and 

emotional pain perception? 

A. Yes.  In my report I outline 12 independent 
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lines of research from an enormously broad area of 

science.  These are researchers who have nothing to do 

with each other, couldn't possibly have been 

collaborating or trying to create a story, but 

independently working on very, very different fields 

have come to have produced evidence in support of the 

conclusion that the cortex is not required for a 

conscious experience of pain. 

Q. Can you just briefly for the Court summarize 

some of the conclusions in those 12 independent lines 

of research that you mentioned? 

A. I'll do what I can from memory, but I might 

have to refer to my report.  So the first five lines 

of evidence have to do with what do we observe in 

humans and in animals when they are missing most or 

all of the cortex.  So we know that animals that never 

develop a cortex, these are the animals like 

amphibians, reptiles, and birds, those animals have no 

cortical structures and yet they are clearly 

conscious.  They're not asleep.  They're not 

anesthetized.  They're interacting with their 

environments.  And they also clearly experience pain.  

Similarly animals that naturally have cortex like us, 

mammals, this would include dogs, cats, and monkeys, 

and rats, and mice, when you remove their cortex 

Petitioner App. 336



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

135
completely those animals remain conscious and remain 

very responsive to pain.

Similarly, humans who as a consequence of a 

birth defect are missing all or most of their cortical 

tissue nonetheless are conscious, they are not asleep, 

and they are pain responsive, they cry out and avoid 

pain stimulus.  

Fourth, disorders of consciousness.  So there 

are many cases of disease or injury where people have 

altered states of consciousness.  They're minimally 

responsive.  They're in a comma.  They're partially 

conscious.  All of those disorders are typically 

associated with loss of subcortical circuitry not 

cortical circuitry.  

Lastly, our conscious perception of pain 

remains pretty constant across our lifespan and yet 

the cortical circuitry is very, very slow developing.  

So we don't have mature cortical circuitry or all of 

the circuits in the cortex until we're about 25 years 

old and yet the pain experiences of children in spite 

of the fact that they have very, very rudimentary 

cortical circuitry are quite intense.  In fact more 

intense than adults.

So those are 5 lines of evidence out of 12.  

I can continue if you'd like.
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Q. Yes.  And if you need to refer to your report 

to refresh your recollection, that's appropriate.  

A. So the next four lines of evidence have to do 

with what we know about the normal circuitry of the 

brain and what it does.  So as you can already see, 

I'm relying on evidence that comes from animal 

studies, animal evolution, human medical studies, 

studies of people with disorders of consciousness.  So 

these are very independent areas of research and yet 

they all support the same conclusion that the cortex 

is not required for consciousness and for pain.  

So I'm going to turn to the next four lines 

of evidence to what we know about a normal function of 

the nervous system.  So many, many independent lines 

of work show that emotional feelings including 

suffering or emotional response to pain, emotional 

awareness of pain do not require the cortex but are in 

fact supported by circuits in many different regions 

of the brain.  So it's a very diffuse activity of the 

nervous system to have emotions.  And we share our 

emotions with animals that have very primitive nervous 

systems.  We know that from about 150 years of 

research on anesthesia that when an anesthesiologist 

will knock someone out to cause them to lose 

consciousness loss of consciousness is associated with 
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loss of subcortical activity not cortical activity.  

So you fall asleep when your subcortex stops working.  

Similarly, if you directly test whether the cortex is 

involved in pain by stimulating different regions of 

the cortex, so this is data from epilepsy surgery with 

alert patients, what you find is you almost never get 

a response to pain from simulating pain part of the 

cortex.  So only 1.4% of over 5,000 stimulations did 

they observe any kind of report of a painful 

experience.  And even in those 1.4% that only occurred 

in 10% of the patients.  So it's a very, very rare 

thing for activity in the cortex to induce an 

experience of pain.

And lastly, we can alter patient's experience 

of pain by altering the activity in subcortical 

regions of the brain.  The last three lines of 

evidence have to do with our observations of newborns.  

So from about 20 weeks it's clear -- so from 20 weeks 

of gestation -- actually, 20 weeks of fetal life, 

22 weeks of gestation LMP fetuses have a hormonal and 

physiologic response to pain that's very similar to 

what we see in adult patients.  Infants born as early 

as 21 weeks show clear pain-related behaviors, so 

premature infants will respond to pain stimuli very 

much in the same way that newborns and young children 

Petitioner App. 339



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

138
do.  Crying, grimacing, pulling their affected part 

away.  Based on this and also on their knowledge of 

pain responses most anesthesiologists who are involved 

in fetal surgery recommend fetal pain relief not 

simply to keep the babies from moving, but to avoid 

long term consequences of pain in the fetus that have 

known neurodevelopmental consequences.  So those are 

the lines of research, all of which suggest that the 

assumption of the two commonly cited reviews from more 

than a decade ago that the cortex is required in order 

to have a conscious awareness of pain are simply not 

consistent with the evidence. 

THE COURT:  She was distinguishing the two 

reviews from ten years ago?  Could I ask you just 

to repeat that again?  

THE WITNESS:  One of them is a review written 

by a committee from the Royal College of 

Obstetricians and Gynecologists in the United 

Kingdom, often referred to as the RCOG review, the 

initials.  That was written in 2010.  And the 

other one is a review published in the Journal of 

the American Medical Association.  First author is 

Lee.  

THE COURT:  2005. 

THE WITNESS:  2005.
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THE COURT:  Are both of those journals 

peer-reviewed?  

THE WITNESS:  The Journal of the American 

Medical Association is peer-reviewed.  This was 

not a basic research article.  It was a review 

article and the standards for review are somewhat 

different.  The RCOG review was a committee 

authored piece published by a professional society 

and it did not undergo peer-review. 

THE COURT:  So the AMA Journal article what 

did it conclude?  

THE WITNESS:  The Journal of the American 

Medical Association and my report are in 100% 

agreement for all of the data that was available 

at the time.  We interpret the data the same and 

we make the same conclusions with one exception.  

The Journal of the American Medical Association 

article, the Lee article asserts without a single 

reference to any literature or support that most 

neuroscientists believe that cortex is required 

for a conscious awareness of pain.  So it makes an 

assertion, but it does not review any literature 

in support of that assertion. 

THE COURT:  Is this where they said that pain 

perception probably doesn't function before the 
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third trimester is that the essential?  

THE WITNESS:  This is one of the two review 

articles that are often used in support of that 

assertion. 

THE COURT:  RCOG is Royal College; ACOG is 

American College, right?  

THE WITNESS:  Correct.  If I may, Your Honor, 

RCOG does actually cite three articles in support 

of that central difference between what I'm 

asserting, what I am providing evidence for and 

their assertion that the cortex is required.  They 

provide three papers supporting that assertion.  

One of them is a study of resting brain activity 

in infants, and it does not in anyway address the 

pain experience of infants.  The second study is a 

study of adults and pain perception in adults, and 

it actually concludes in contrast to RCOG's 

conclusion that pain is represented by multiple 

circuits in the nervous system only one of which 

is the cortex, and it does not in anyway suggest 

that the cortex is necessary.  The third paper is 

a paper published in 2003, and that paper actually 

directly contradicts the conclusion that RCOG uses 

it in support of.  It was a study with adults 

where they took ten volunteers who were very 
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sensitive to pain stimulus, ten volunteers who 

were relatively incentive.  All of them 

experienced pain.  And then they gave them a 

painful input and recorded where their nervous 

system was active.  And what they found is all of 

the subjects who experienced pain had activity in 

the thalamus, and only the subjects who were very 

sensitive to pain had activity in the cortex.  A 

result that directly proves you do not need 

cortical activation in order to experience pain.  

So it does suggests that for people who are very 

sensitive to pain the cortex is doing something to 

enhance that pain experience.  Perhaps making 

associations with bad experiences or fear or bad 

memories that they have regarding pain.  But it is 

certainly not a necessary piece of circuitry in 

order to experience pain.  

THE COURT:  The group that you are affiliated 

with is one of many I'm sure not the only is it 

Charlotte Lozier Institute?  

THE WITNESS:  Yes, sir. 

THE COURT:  Does it have position on these 

issues?  

THE WITNESS:  On fetal pain?  

THE COURT:  Yes, ma'am. 
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THE WITNESS:  Help me out here.  I think no.  

I don't think they have an official position, no.

THE COURT:  They don't have a fact sheet that 

states what you just told me.

MS. CHRISTMAS:  They do.

THE WITNESS:  They do.  Okay.  I'm sure I -- 

MS. SANDMAN:  Objection, Your Honor.

THE COURT:  On what?  What I asked or what?  

MS. SANDMAN:  Objection to Counsel. 

MR. GUARD:  I've instructed the witness not 

to answer.  

THE COURT:  Okay.  She's fine.  Overruled.  

She didn't say anything that you know this is 

nonjury so I understand.  Go ahead, Counsel.  I 

think we interrupted you, Doctor, a little bit, so 

I apologize for that.  You can complete any 

thoughts you want.  

THE WITNESS:  That's perfectly fine.  I'm 

asked by Charlotte Lozier very rarely to provide 

scientific data or analysis of information they 

present to me.  I've never been involved in 

writing material for their public release.

MR. FARUQUI:  May it please the Court?

THE COURT:  Yes.

BY MR. FARUQUI:  

Petitioner App. 344



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

143
Q. Forgive me, Dr. Condic, if I'm retreading old 

ground, but I wasn't sure if you concluded your last 

answer from a couple questions ago.  Would you mind 

taking a look on page 39 at paragraph 85 of your 

report and explain that line of research as well? 

THE COURT:  Page 39.  Okay.

THE WITNESS:  Paragraph 85?  

BY MR. FARUQUI:  

Q. Yes.

A. So this was simply the last line of evidence 

that I was noting that professional anesthesiologists 

who are providing in utero surgery for fetuses 

recommend fetal pain relief not only due to the 

desirability of keeping the fetus from moving during 

surgery, which is certainly one of the reasons that 

fetuses are anesthetized, but many of the expert 

reviews from anesthesiologists in this field 

specifically cite the need to prevent a fetal 

experience of pain because it's well-understood that 

early painful experiences can impact subsequent 

development of the nervous system.

Q. And I just have a couple more questions,       

Dr. Condic, but you may have sort of partially 

addressed some of them.  Is there empirical evidence 

of fetal consciousness in the second trimester? 
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A. Yes.  I've already mentioned several of the 

studies that have to do with observing fetal behavior.  

They're believed to distinguish between similar kinds 

of sensory input.  Their ability to recognize the 

difference between their faces and mom's uterine wall 

or their face and their co-twin's face.  So they show 

intentional behavior.  They show self-awareness and 

clear consciously mediated behavior that is not 

consistent with it being simple reflex or with the 

fetus not having consciousness. 

Q. Can you just describe the sorts of tests that 

research derives from? 

A. Typically, these are studies looking with 3D 

ultrasound, so you've got a surface view of the 

fetus's face.  It's well-established throughout early 

infancy and childhood that increases in activity or 

changes in activity can detect or illustrate when an 

individual sees something as different.  So a startle, 

an increase in facial movement, eye movement, other 

types of activity will show when a fetus thinks it's 

hearing something different or experiencing something 

different.  And they use those kinds of readouts to 

see if fetuses recognize the difference between noise 

and music for example. 

Q. And is there really a consensus in the 
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scientific community that fetuses cannot consciously 

experience pain until after the second trimester?

A. I think the answer is no.  There is not a 

consensus that they cannot. 

Q. And can you explain why you believe there's 

not a consensus? 

A. I believe there's not a consensus because 

modern reviews of literature have clearly drawn 

different conclusions.  As recently as 2022 there was 

a review by two authors, Derbyshire and Brockman.  

Derbyshire was actually one of the main 

neuroscientific authors of the RCOG review in 2010.  

And at that time he strongly supported the conclusion 

that a fetus could not experience pain prior to 

24 weeks, but in 2022 he reversed his position.  He's 

still strongly pro-choice, but his conclusions on 

fetal pain experience is that the evidence and a 

balanced reading of the evidence supports the 

conclusion that a fetus experiences pain as early as 

12 weeks. 

MR. FARQUI:  Your Honor, I do not have any 

additional questions for this witness.

THE COURT:  Okay.  Cross.

MS. SACERDOTE:  For the record, Your Honor, 

my name is Caroline Sacerdote.  I'm with the 

Petitioner App. 347



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

146
Center for Reproductive Rights, and I'm here for 

the Plaintiffs.

THE COURT:  Okay.  Thank you.

C R O S S-E X A M I N A T I O N 

BY MS. SACERDOTE: 

Q. Good afternoon, Dr. Condic.  You testified in 

direct that you have testified in other cases, 

correct? 

A. Yes. 

Q. This isn't the first time you've testified in 

support of a law that regulates abortion or abortion 

providers, correct? 

A. This is not the first time I have been asked 

to testify and have testified, yes.  

Q. In fact, you've testified in multiple other 

cases concerning abortion restrictions in the past 

four years, right? 

A. Yes. 

Q. And in each of those cases you provided 

testimony on the topic of fetal pain? 

A. Within the last four years, I believe that's 

correct. 

Q. You haven't published any peer-reviewed 

articles on the topic of human fetal pain, correct? 

A. Correct. 
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Q. And none of the research and review articles 

that you list on your CV are on the topic of human 

fetal pain? 

A. I'm an animal biologist.  I do not work on 

humans.  

Q. So none of the books or book chapters that 

you list on your CV have a primary focus on the topics 

of human fetal pain either? 

A. Correct. 

Q. So it's fair to say that the vast majority of 

your research is not on the topic of human fetal pain? 

A. That is correct.  My academic research that 

has been published is not on the topic of human fetal 

pain. 

Q. And the vast majority of everything that you 

have written on this topic has been in response to 

requests for expert reports and testimony in legal 

proceedings? 

A. Correct. 

Q. Dr. Condic, you testified on direct that 

you're not a physician, correct? 

A. Correct. 

Q. You've never provided clinical care to either 

adults or babies? 

A. Other than my own children, no.
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Q. So no clinical care? 

A. No clinical care. 

Q. And you have no professional experience 

working directly with newborns? 

A. No professional experience, correct.  

Q. And no professional experience observing 

newborns? 

A. Correct. 

Q. On direct I believe you describe nociception 

as the most basic ability to detect and respond to 

painful or a noxious stimulus; is that correct? 

A. Correct.

Q. And you say that there is a distinction 

between nociception and the conscious awareness of 

pain? 

A. Yes. 

Q. And that's an important distinction? 

A. From the perspective of science and the 

behavior of the nervous system, the response to pain 

exists pretty much in a continuum, so it's an 

important conceptual distinction and to some extent 

it's an important physiologic distinction.  But would 

I call it in a global term an important distinction, 

it depends on what your question is. 

Q. A reflex response does not necessarily mean 
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there is a conscious awareness of pain, correct? 

A. Correct. 

Q. And consciousness is not required for a 

hormonal stress response? 

A. Hormonal stress response does not require 

consciousness.

Q. You testified also on direct that the neuro 

connections between the thalamus and the cortex don't 

develop until 24 to 26 weeks LMP, correct?

A. That is generally accepted. 

Q. And you understand LMP to be short for last 

menstrual period? 

A. Correct. 

Q. The earliest point at which cells within the 

cortex could be responsive to noxious stimuli would be 

24 to 26 weeks LMP, correct? 

A. I have to qualify my answer just a tiny bit 

because there is a structure below the cortex known as 

the subplate and the function and development of that 

region has not been well-appreciated until recently.  

And in fact, the main basis for Derbyshire changing 

his opinion on fetal pain was the early development of 

the subplate structures which are considered a 

transient cortical structure.  So that region of the 

nervous system develops very early and is certainly in 
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place between 12 and 18 weeks. 

Q. My question, Dr. Condic, is whether the 

earliest point at which cells within the cortex could 

be responsive to noxious stimuli? 

A. If you consider cells of the subplate to be 

cortical cells, which is one of the definitions of 

that region of the nervous system, then, no, you're 

wrong.  The earliest point at which cells within the 

cortex could be responsive to pain would be 12 weeks.  

If you consider as some people do the subplate to be a 

structure that is a precursor to the cortex because 

it's transient, it does not persist into adult stages, 

then cells that are currently in your cortex, yes, the 

earliest time point at which those cells could be 

responsive would be about 24 weeks. 

Q. You were deposed in a Utah case regarding 

abortion restrictions in September of 2020, correct?  

A. Correct. 

Q. That was for a case called Planned Parenthood 

Association of Utah versus Miner? 

A. I will trust you on that, yes.  

Q. Your testimony in that deposition was under 

oath? 

A. Correct. 

Q. So you understood that you were required to 
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tell the truth? 

A. Yes. 

Q. And you did in fact tell the truth? 

A. Yes. 

Q. So I'm going to ask Plaintiff's counsel to 

hand you what's been marked Condic 3.  So I'd like you 

to start by taking a look at page 1 of this document.  

A. Yes. 

Q. This is the transcript of the deposition I 

just referenced, correct? 

A. It appears to be, yes. 

Q. Page 1 has a caption that says Kaitlyn -- 

excuse me.  It think I might have pulled up the wrong 

document.  One moment, please.  

A. The document I have says, Planned Parenthood 

Association of Utah versus Joseph.

Q. Well, that's great.  So you have the right 

document, I don't.

THE COURT:  I do, too. 

BY MS. SACERDOTE:  

Q. Okay.  So this document states, Planned 

Parenthood Association of Utah versus Miner, correct?

A. Correct.

Q. And it reflects that you were deposed on 

September 14, 2020? 
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A. Correct. 

Q. So now I'll ask you to turn to page 119? 

A. Yes. 

Q. So I'll direct your attention to line 3 and 

I'll read starting from there and I'll ask that you 

follow along with me.  Excuse me.  I should start at 

line 22 on page 118 right above there.  

A. Yes. 

Q. So starting at 118 line 22.  

Question:  So the 24 to 26 weeks that what 

does that represent in terms of cortical development?  

Is that sort of the earliest point at which there is 

some connection between the thalamus and the cortex?

Answer:  Correct.

Question:  Okay.  

Answer:  So what I said originally is that if 

if you are asking me what is the earliest point in 

time at which cells within the cortex could be 

responsive to noxious stimuli, the earliest point 

in time where that could occur would be 24 to 

26 weeks. 

Did you I read that correctly? 

A. You did. 

BY MS. SACERDOTE:  

Q. You can set that document aside.  So you 
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would agree that if the cortex is necessary to have a 

conscious awareness of pain then such an awareness 

would not be possible until 24 weeks LMP, correct? 

A. With the caveat that I've already noted 

depending on how you view this transient subplate 

structure whether it's cortical or not cortical.  So 

with the definition of cortex as being the cells that 

currently reside within your cortex today as an adult 

human, yes, I would agree. 

Q. So setting aside the subcortical structures 

you just referenced? 

A. The subplate structures. 

Q. Thank you.  I'll start again.  Setting aside 

the subplate structures you just referenced you would 

agree that if the cortex is necessary to have a 

conscious awareness of pain then such an awareness 

would not be possible until 24 weeks LMP, correct?  

A. If the cortex was necessary, yes. 

Q. It is your opinion that it is difficult to 

make a clear, unambiguous case that the neurocircuitry 

for a fetus to have a conscious awareness of pain is 

in place by 18 weeks LMP; is that right? 

A. It is my opinion that it is difficult to make 

a clear, unambiguous judgment on internal experience 

of any other human at any stage in life.  And that 
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would include a fetus at any stage of development not 

because of the uncertainty of the data, but because of 

our inability to query the fetus regarding its 

experience. 

Q. So it would be accurate to say it is your 

opinion that it is difficult to make a clear, 

unambiguous case that the neurocircuitry for a fetus 

to have a conscious awareness of pain is in place by 

18 weeks LMP, correct? 

A. No. 

Q. So I'll ask you to turn to that Utah 

deposition again.  The case is Planned Parenthood 

Association of Utah versus Miner, and this time I'll 

ask you to turn to page 268.  

A. I'm there. 

Q. Okay.  I'll ask you to look at line 5.  I'll 

read from there and ask you to follow along.

Question:  So, Dr. Condic, would you say that 

18 weeks LMP it's hard to make a clear, solid, 

unambiguous case that we have the neurocircuitry in 

place for a fetus to have a conscious awareness of 

pain? 

Answer:  Clear and unambiguous, yes, I would 

say it's difficult to make that case.

Question:  At 18 weeks LMP, correct?  
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Answer:  Yes. 

Did I read that correctly? 

A. You did.  

BY MS. SACERDOTE:  

Q. You can set that aside for now.  So on direct 

you addressed ACOG's views on the issue of human fetal 

pain, correct? 

A. RCOG's views, yes.  

Q. Excuse me.  So in your declaration you 

addressed ACOG's views on the issue of human fetal 

pain, correct? 

A. I believe in my declaration I noted that ACOG 

has reiterated the conclusions of RCOG and has 

published an opinion piece without evidence.  But I 

did not discuss ACOG's position beyond the fact that 

they reference RCOG. 

Q. In your declarations you characterize ACOG's 

conclusions regarding human fetal pain as perplexing, 

correct?  

A. I believe so. 

Q. So you disagree with ACOG's views on human 

fetal pain? 

A. In light of substantial evidence that I 

present in my declaration, I believe their conclusion 

is perplexing because it relies on no evidence.
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THE COURT:  I know what ACOG is, but I want 

to make sure we have this on the record.  ACOG is 

American College of Obstetricians and 

Gynecologists, correct?

THE WITNESS:  Correct.

THE COURT:  And most board certified OB-GYNs 

are members of ACOG?  I say most.  I can't say all 

about anything.  

THE WITNESS:  I am not an obstetrician or 

gynecologist.  I'm not familiar with what level of 

representation they have.

THE COURT:  That's fine.  RCOG again is the 

British version of ACOG because it's Royal 

College.

THE WITNESS:  Yes.

THE COURT:  Thanks.

BY MS. SACERDOTE: 

Q. It's your view that ACOG likely has a 

significant conflict of interest on the topic of fetal 

pain? 

A. No, I believe it's possible they have a 

conflict of interest. 

Q. Dr. Condic, I asked if it's your view that 

ACOG likely has a significant conflict of interest on 

the topic of fetal pain, and did I hear you say that 
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your answer to that question is no?

A. May I consult my report to see exactly how I 

worded it?  

Q. Let's all take a look at your report.

THE COURT:  I think she said, no, it's 

possible they have a conflict of interest.  

THE WITNESS:  Yes, that was certainly my 

intention.

THE COURT:  I don't know what the report says 

on that specific point, but that is what she 

answered here.

MS. SACERDOTE:  Thank you, Your Honor.  

BY MS. SACERDOTE: 

Q. So let's all take a look at the declaration 

that you submitted in this case.  So please turn to 

page 25, paragraph 62.  Looking at paragraph 62 I'll 

read starting at the first sentence.  

In considering this paradox, it's important 

to note that RCOG and ACOG represent the primary 

providers of abortion services both in the United 

States and the United Kingdom, and therefore the views 

of these societies are likely to entail significant 

conflicts of interest.  Did I read that correctly? 

A. You did. 

Q. You can set that aside.  And so it is also 
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your view that RCOG likely has a conflict of interest 

as well? 

A. Based on my understanding of a conflict of 

interest, the type of conflict of interest statements 

I'm required to make as a professor in the University 

of Utah, this would certainly constitute a likely 

conflict of interest. 

Q. On direct you discussed three studies cited 

by RCOG, correct? 

A. Yes. 

Q. And you still have your declaration in front 

of you, right? 

A. Yes. 

Q. So now I'd like to turn to page 25, paragraph 

65.  

A. Yes. 

Q. So in this paragraph you talk about three 

studies, correct? 

A. Yes. 

Q. And the second study and I'll read from this 

paragraph.  The declaration states, The second study, 

conducted in adults, demonstrates that multiple 

non-cortical regions are involved in pain perception.  

There is a parenthetical and then the sentence goes 

on.  And provides no evidence that the cortex is 
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critically required for pain perception, correct? 

A. Yes. 

Q. There is a footnote 70 there, correct? 

A. Yes. 

Q. And the article referenced or cited in 

footnote 70 is Rosen, S.D. and Camici PG, The 

Brain-Heart Axis in the Perception of Cardiac Pain.  

Is that correct? 

A. Yes. 

Q. I'm going to ask Plaintiff's counsel to again 

hand you a document.  This time it's what's been 

marked Condic 14.  

THE COURT:  Let me guess.  That's Rosen and 

Camici's article.

MS. SACERDOTE:  Yes.  Excellent guess.

BY MS. SACERDOTE: 

Q. So I'll ask the witness, looking at the first 

page of the document that's now before you it's 

titled, The Brain-Heart Axis in the Perception of 

Cardiac Pain The Elusive Link Between Ischaemia and 

Pain, correct? 

A. Yes. 

Q. And this is the Rosen article that we just 

referenced? 

A. Yes. 
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Q. So if you turn to page 362, under the heading 

of Unified Perspective, which is in the left column.  

Excuse me.  I'll ask you to look in the left column 

under the heading Unified Perspective? 

A. Yes. 

Q. So I'm looking at the third line from the 

bottom and I'm going to read from that article.  The 

thalamus may have a key role in the perception of pain 

from the heart acting as a gate to afferent pain 

signals with cortical activation being necessary for 

the sensation of pain.  Did I read that correctly?  

A. You did. 

Q. You can set that aside.  In your direct 

testimony you also discussed an article published in 

Jama authored by Lee and other authors, correct? 

A. Yes. 

Q. And the Lee review's conclusion was that 

certain functional regions in the cortex are required 

to experience pain, correct? 

A. I will assume that they said that at some 

place in their article.  That is their general 

conclusion, yes. 

Q. And it's your view that the authors of the 

Lee review also likely have a significant conflict of 

interest? 
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A. Some of the authors, yes. 

Q. You're familiar with the Society for 

Maternal-Fetal Medicine? 

A. Yes. 

Q. You are aware that the Society for 

Maternal-Fetal Medicine has a view on the potential 

for fetal awareness of pain? 

A. Yes.  Recently published, yes.

Q. But you disagree with that view? 

A. I disagree with that view, yes.  

Q. And you chose not to include the Society for 

Maternal-Fetal Medicine's view in your declaration? 

A. I made the judgment that my declaration was 

already quite long.  Yes, so I did omit that 

particular paper.  I believe that it is I address it 

that the reasons I do not find that argument 

persuasive are very similar if not identical.  

Q. And you did not cite to the Society for 

Maternal-Fetal Medicine document in your declaration, 

correct?  

A. I did not. 

Q. You aren't aware of any medical or scientific 

professional organizations that have concluded that a 

fetus has a capacity to consciously experience pain 

prior to 24 weeks gestation; are you? 
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A. I am not a physician and I'm not familiar 

with the positions of all medical professional 

organizations. 

Q. And you can't identify a single medical or 

scientific professional organization that has 

concluded that a fetus has a capacity to consciously 

experience pain prior to 24 weeks LMP, correct?  

A. As I stated I'm not a medical professional.  

I'm not familiar with positions of all medical 

organizations that I am not familiar with anyhow. 

Q. On direct you discussed 12 lines of evidence 

that you say clearly indicate that the cortex is not 

required for consciousness, correct? 

A. I identified 12 lines of evidence that 

provide support for that conclusion, yes.

Q. But you don't assert that the authors of each 

of those studies in these 12 lines of evidence reach 

the same conclusion that you do, correct? 

A. May I ask for a clarification?  Are you 

asking me whether I assert the authors make a 

statement within the papers to the effect that the 

cortex is not required for fetal pain?  

Q. I'm asking you whether the authors of the 

sources that you cite in your declaration or your 

proposition that a fetus can consciously experience 
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pain prior to 24 weeks agree with your conclusion on 

that point? 

A. I have no idea what the author's saying.  I 

know what they've written. 

THE COURT:  What page are we on on her 

report?

MS. SACERDOTE:  Your Honor, I am not 

referring to a specific page.  The question I'm 

asking relates to the 12 lines of evidence cited 

within her declaration.

THE COURT:  Okay.

MS. SACERDOTE:  And throughout the portions 

of her declaration that discuss these 12 lines of 

evidence a number of articles are cited. 

THE COURT:  Okay.  I understand. 

BY MS. SACERDOTE: 

Q. It's your view that the kind of proof needed 

to prove a fetus experiences pain is not possible with 

any scientific evidence? 

A. It's my opinion that it is impossible with 

scientific evidence to prove that any human 

experiences pain including a human fetus. 

Q. You discussed on direct a Derbyshire and 

Brockman article, correct? 

A. Yes. 
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Q. And is that an article titled, Reconsidering 

Fetal Pain? 

A. Correct. 

Q. In that article the authors question the 

necessity of the cortex for the apprehension of pain, 

correct? 

A. Yes. 

Q. And Derbyshire and Brockman do not state in 

their article that this immediate apprehension has a 

conscious component, correct? 

A. The term apprehension is used in neuroscience 

to refer to a conscious emotional awareness that does 

not necessarily reflect a cognitive component.  So 

they're making no assertion regarding whether or not a 

fetus thinks about painful experiences, but they are 

asserting that the fetus apprehends pain which means 

it has a conscious emotional awareness of pain. 

Q. I understand that that's your conclusion,   

Dr. Condic.  What I'm asking is whether Derbyshire and 

Brockman state that this immediate apprehension that 

they discussed has a conscious component? 

A. That is what the meaning of the term 

apprehension is when it's used in scientific context. 

Q. Do the authors say that this immediate 

apprehension has a conscious component? 
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A. The authors do not need to define a cognitive 

neuroscientific term within the context of the 

published article.  They simply use it with the 

assumption that the reader will understand what it 

means. 

Q. So they don't say that an immediate 

apprehension of pain has a conscious component? 

A. They do not define the word apprehension, 

yes. 

Q. You testified on direct that you're 

affiliated with the Charlotte Lozier Institute?

A. Yes.

Q. The Charlotte Lozier Institute's stated 

mission is to diminish and ultimately overcome what 

its mission characterizes as the scorch of abortion; 

is that correct? 

A. I will trust that that is their mission. 

Q. You testified on direct that you characterize 

yourself as pro-life? 

A. I don't believe I testified to that. 

Q. Excuse me.  You would characterize yourself 

as pro-life? 

A. I would characterize myself as a scientist 

and the scientific evidence has lead me to conclude 

that a human being exists from sperm-egg fusion and is 
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capable of pain experience.  And those two conclusions 

have lead to me a position that protecting life is an 

important interest. 

Q. It is your view that abortion should not be 

legal except when a pregnant person's life is at 

stake? 

A. No. 

Q. Okay.  You were deposed in a North Carolina 

case regarding abortion in September of 2017, correct? 

A. I will trust you on that. 

Q. Well, let's see.  Plaintiff's counsel is 

going to hand you what's been marked Condic 15, so 

I'll ask you to look on the first page in the top left 

corner of the document that you were just handed.  

A. Yes. 

Q. The first page states that this is a 

deposition of Maureen Condic, correct? 

A. Yes. 

Q. In a case captioned Amy Bryant versus Jim 

Little, correct? 

A. Yes. 

Q. And it's dated September 13, 2017? 

A. Yes. 

Q. And I should specify the document reflects 

that the deposition was taken on September 13, 2017, 
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correct? 

A. Yes. 

Q. So please turn to page 198.

A. Which page number are you referring to?

MS. SACERDOTE:  Sure.  This is one of the 

four panel deposition transcripts.  Apologies to 

the court.

THE COURT:  That's okay. 

BY MS. SACERDOTE: 

Q. So I am looking at within the four squares 

the page numbers listed in those four squares and 

we're turning to page 198.  

A. Yes, I'm here. 

Q. So I'll start reading at line 4 and then I'll 

skip some lines where the attorney and reporter are 

speaking and start again at line 12, and I'll ask that 

you follow along.  

So line 4, Question:  Well, do you think that 

abortion should ever be legal when a woman's life 

isn't at stake?

Line 12:  The Witness:  Excuse me while I try 

to run through all possible circumstances under which 

that situation could occur.

Question:  Please take your time.  

Answer:  With a caveat in the absence of 
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extremely extenuating circumstances that I cannot 

imagine that might alter my opinion, I would say, no, 

abortion should not be legal in situations where a 

woman's life is not threatened immediately.  

Did I read that correctly?  

A. Yes, you did.

Q. And you can set that aside.  You believe that 

abortion is the killing of a living human being? 

A. Yes. 

Q. And you believe that abortion is the killing 

of a full and complete human being? 

A. Full and complete albeit in the immature 

stage of the life span.

MS. SACERDOTE:  Your Honor, may have a moment 

to confer with my colleagues?  

THE COURT:  Sure.

MS. SACERDOTE:  So one clarification for the 

record.  The Condic declaration is Joint Exhibit 5 

for the record, and with that I'll pass the 

witness.  

THE COURT:  Could I ask just a couple 

questions, Doctor?  I think I read this right.  

Your opinion on fetal pain does it differ from the 

RCOG, ACOG and Society of Maternal-Fetal Health 

position?  That's what my notes say.  I want to 
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see if I'm right on that.  

THE WITNESS:  Yes, it does.

THE COURT:  In looking at this deposition 

that was just cited here on page 199 it says you 

were asked if you had an opinion on contraception 

and you said you did not have an opinion on 

whether contraception should be legal.  Is that 

still your opinion today?

THE WITNESS:  I don't have that opinion.

THE COURT:  You still have no opinion on it?

THE WITNESS:  No opinion.

THE COURT:  Okay.  And you were asked about 

IVF, which is in vitro fertilization, short 

nonmedical term test-tube babies, but that's 

probably not approved as correct.  But do you -- 

you were asked if you opposed the availability of 

procedures for women to get pregnant, and I'm not 

sure whether you said you opposed it or not.  

Could you just tell me what your opinion was then 

and is it the same now?

THE WITNESS:  Well, I'm referring to my 

testimony on page 200.

THE COURT:  Yes, ma'am.

THE WITNESS:  And I did state at that time 

back in 2017 that IVF is largely an unregulated 
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medical practice that is legal in the United 

States.  I think it has some very significant 

negative health consequences for women.  I would 

qualify that today by saying for some women.  And 

it clearly has negative medical consequences for 

children who are conceived, and I think that 

evidence has only grown stronger in the last five 

years.  I think all of those things should be 

taken into consideration by anyone who's 

considering regulating the IVF industry. 

THE COURT:  Does in vitro fertilization does 

that in your opinion include the issues of 

abortion or termination of pregnancy?  

THE WITNESS:  I think they're quite different 

topics.  I think that obviously they have some 

relationship to each other, but I believe that 

there are many different kinds of issues that face 

both those general areas.

THE COURT:  I didn't hear part of your answer 

so I want to make sure.  Do you still believe that 

IVF -- for some reason I have trouble saying those 

few letters -- IVF presents significant health 

consequences for women and the children conceived, 

or have you changed your opinion on that?  That's 

what I didn't pick up. 
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THE WITNESS:  I believe that today five years 

later I'm only more convinced that IVF practices 

as they are conducted in the United States have 

significant health consequences for some women and 

have significant health consequences for many if 

not all of the children conceived. 

THE COURT:  Okay.  Thanks.  That's all I had.  

Does that raise anything that Plaintiff's counsel 

wishes to go into?  

MS. SACERDOTE:  No, Your Honor.

THE COURT:  Defense counsel is on redirect 

now.  Do you have anything?  

MR. FARQUI:  No, Your Honor, we don't have 

any redirect.  

THE COURT:  Thank you, Doctor.  I appreciate 

you coming all the way from Utah.

Do we have another witness?  

MR. GUARD:  Yes, Your Honor.  I was going to 

suggest Dr. Skop has to go back home today so we 

were going to just try to power through if we can.  

THE COURT:  Let's have a ten-minute break.  

We'll back at 15 after and your next witness we'll 

get her in and out today.  Thank you, we'll be 

back in ten minutes. 

(A recess was taken from 3:05 p.m. to 3:24 
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p.m.) 

THE BAILFF:  All rise.  Court is back in 

session.

THE COURT:  Everybody have a seat.  You may 

call your next witness.

MR. GUARD:  Before we do that, Your Honor, 

just some housekeeping.  At the request of the 

Clerk we've cleaned up the exhibits, and so I was 

going to read out exhibit numbers and what they 

are just so the record is clear. 

THE COURT:  All right.  Go for it. 

MR. GUARD:  Exhibit 1 is going to be Exhibit 

A to the State's response, which is AHCA ITOP 

reports.  

Exhibit 2 is Exhibit B to the State's 

response, which is the Tien export report for the 

Gainesville Woman Care case.  

Exhibit 3 is Exhibit C to the State's 

response, which is the CDC Abortion Surveillance 

Data from 2019.  

Exhibit 4 is going to be the Skop declaration 

including the two attachments which are listed as 

A and B.  

Exhibit 5 is the Condic declaration including 

the attachment, which is her CV, which is 
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Exhibit A to Exhibit 5 now.  

Exhibit 6 is the Tien declaration including 

the CV, which is attached as Exhibit A to 6.

Exhibit 7 is the Biggs declaration including 

the attached CV.  

Exhibit 8 is going to be the Biggs 

deposition.  

Exhibit 9 is going to be the Skop deposition 

transcript, which you already have.  

And there is an agreement that all those are 

admissible and admitted. 

MR. PERCIVAL:  Have we explained to Your 

Honor yet the issues with Biggs's deposition?  

MS. CHRISTMAS:  I thought we'd do that after.

MR. PERCIVAL:  I just don't want the Judge to 

think we're blind siding him with another 

deposition transcript. 

THE COURT:  I like reading deposition 

transcripts. 

MR. GUARD:  So I guess we will go into it 

now.  We were trying to keep -- well, she can't 

come back on Thursday, so Dr. Biggs who traveled 

here from California, we put in her declaration.  

And then we're putting in the deposition 

transcript of what is mostly my cross, which is 
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54 pages long, which is a pretty short deposition.  

So that's my way of selling it to you.  We're 

doing that in lieu of trying to make her come back 

from California, which she can't.  

THE COURT:  So we're putting in Dr. Biggs's 

declaration.  Does she have a deposition, too?  

MR. GUARD:  Yes, I took a deposition of her 

and basically her cross. 

THE COURT:  Okay.  That's fine.  If possible 

I'd like to get that tonight.

MR. GUARD:  Your clerk has it.  He's doing 

his thing and then you can get it. 

THE COURT:  So Dr. Biggs can't be here.  Your 

second witness will finish today.

MR. GUARD:  Yes.

THE COURT:  And so are there any other 

witnesses?  

MR. GUARD:  Dr. Tien is going to testify as a 

rebuttal witness my understanding is, and I don't 

think I'm going to have much cross because I've 

already done the cross once.  

THE COURT:  So Dr. Tien.  Okay.    

MR. GUARD:  And then we're done.

THE COURT:  All right.  Then we have 

argument. 
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MR. GUARD:  Yes, Your Honor.

THE COURT:  Okay.  All right.  Do you all 

want to try to do that all today?  

MS. PILLAY:  As much as possible, Your Honor.  

If it's possible to get it all done today, great. 

MR. GUARD:  If we get everything done other 

than argument.  Most of these lawyers are from 

places other than Florida.  We'll be happy to if 

Your Honor would allow us to allow them to do it 

by Zoom or however Your Honor would like to do it, 

or if you prefer it here in-person, we'll do it 

in-person. 

THE COURT:  I hate making you come in-person, 

but I rather not do closing argument or ruling by 

Zoom.  I'd rather do it in-person.  Obviously, the 

media is certainly invited and it's not just a 

spur of the moment thing.  I think it's better if 

we handle this case the way did before COVID.  And 

we can talk about when that is whether it -- it 

depends.  It could be tomorrow, but I will be 

under the influence of novocaine for a couple 

hours afterwards if that creates any concern for 

anyone.  As far as I know the only thing it does 

is keep me from drinking anything I mean like 

liquid without spilling it.  I could probably 
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shuffle some stuff around tomorrow afternoon if 

you want to do that.  I certainly know I can do it 

Thursday. 

MR. GUARD:  We obviously don't want to 

inconvenience anyone.  I was trying to be as kind 

as I can.  

THE COURT:  I understand.  It's probably 

hotter in Tallahassee than it is in some of the 

places Plaintiff's counsel are from, but it was 

quite cool this morning when I got up.  But I do 

want to have time to give justice to these 

depositions and to think through where we are on 

everything, so let me think about it.  We can talk 

about it some more today.  I don't want to delay 

your other witness. 

MS. PILLAY:  Thank you very much, Your Honor.

THE COURT:  Do you swear or affirm the 

testimony you're about to give will be the truth, 

the whole truth, and nothing but the truth?  

THE WITNESS:  I do.

THE COURT:  Have a seat.

MR. FARQUI:  Your Honor, would it make it 

easier if we give you an extra courtesy copy of 

Dr. Biggs's transcript so you don't have to rely 

on the Clerk's copy?  
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THE COURT:  Yes.  Thank you.  That would be 

good if you have it.  If you don't, I will not 

mark on the Clerk's copy.  If I have my own, I can 

mark.  

MR. GAURD:  May I approach, Your Honor?

THE COURT:  So I have Dr. Skop's deposition.

MR. GAURD:  There's Dr. Biggs.

THE COURT:  And this is Dr. Biggs's 

deposition, so I will reread her statement and her 

deposition.

MS. PILLAY:  For the record, the extra copy 

was a rough copy that we received Friday and then 

we received the final one this morning that was 

delivered to the Clerk in case there is any we 

haven't had a chance to look for discrepancies.

THE COURT:  If there are, we can talk about 

them.  I don't mind taking the Clerk's home.  

Usually, with a rough copy you can get about 99% 

of what it says, but I don't mind reading both.  

So we've placed this witness under oath.

THEREUPON,

INGRID SKOP,

having been first duly sworn by the Court, was 

examined and testified upon her oath as follows: 

D I R E C T   E X A M I N A T I O N
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BY MR. FARUQUI:  

Q. Dr. Skop, can you please state your name and 

spell it for the record? 

A. My name is Ingrid Skop, I-N-G-R-I-D, S-K-O-P.

Q. And I'm just going to these microphones are a 

little bit weird I'm going to ask you to not lean too 

far in.  

Can you please tell the Court what your 

occupation is? 

A. I'm a board-certified 

obstetrician-gynecologist in Texas, and I've been 

practicing for 30 years. 

Q. And where are you currently employed? 

A. I am currently working full time for the 

Charlotte Lozier Institute as their senior fellow and 

Director of Medical Affairs.  In addition, I'm working 

part time as an obstetrics hospitalist at a hospital 

in San Antonio. 

Q. How long have you had this position with the 

Charlotte Lozier Institute? 

A. I began this position on April 1st of this 

year.  Prior to that I was in the same group practice 

in San Antonio for 25 years.  

Q. And just to make this short is the Charlotte 

Lozier Institute is this the same organization that 
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was referenced in Dr. Condic's testimony? 

A. It is.  If I can clarify, Susan B. Anthony 

Pro-Life America is a lobbying firm.  Charlotte Lozier 

Institute is their research arm.  We are a nonprofit.  

We are not a lobbying group.  Similar to the 

relationship between Planned Parenthood and Guttmacher 

Institute prior to the two of them separating.

Q. Do you agree that the Charlotte Lozier 

Institute would be fairly characterized as a pro-life 

organization? 

A. Yes.  It was mentioned earlier that our 

mission is to support life in the womb. 

Q. Do you hold any hospital appointments? 

A. Yes, sir, I do.  I'm on staff at the Baptist 

Hospital System in San Antonio. 

Q. And how long have you been on staff there? 

A. 26 years. 

Q. Have you ever had any leadership positions on 

staff? 

A. Yes, sir.  I was the chairman of the 

department of OB-GYN for a couple of years. 

Q. Can you quickly walk us through your academic 

and training background before you -- well, walk us 

through your academic and training background, please.  

A. Sure.  I received a Bachelor's of Science in 
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Physiology from Oklahoma State University.  I received 

Medical Doctorate from Washington University in St.  

Louis.  I did my obstetric gynecology residency 

training with the University of Texas Health Science 

Center at San Antonio. 

Q. Did you hold any leadership positions during 

your residency? 

A. I was the chief resident my final year. 

Q. Where are you licensed? 

A. I'm licensed in Texas. 

Q. And licensed as a medical doctor, correct? 

A. Yes, sir. 

Q. And how long have you been a licensed medical 

doctor? 

A. I have had my medical doctorate for 30 years. 

Q. Do you have any professional certifications 

in that field? 

A. My membership in professional organizations 

I'm a fellow of the American College of Obstetricians 

and Gynecologists.  In addition, I am a member of the 

American Association of Pro-Life Obstetricians and 

Gynecologists. 

Q. Are you board certified in obstetrics and 

gynecology? 

A. Yes, sir. 
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Q. And is that field -- can you explain what the 

field of obstetrics and gynecology is? 

A. Sure.  Obstetrics refers to the prenatal care 

and the delivery of babies.  Gynecology refers to more 

general women's reproductive issues relating to 

menstruation, other non-pregnancy events. 

Q. Have you published any peer-reviewed papers 

in the field of obstetrics or gynecology? 

A. Yes, sir, I have. 

Q. Have you given any oral presentations in the 

field? 

A. Yes, sir, I have. 

Q. Have you ever testified in court as an expert 

witness? 

A. Not on this topic.  I have testified as a 

defense witness in a medical malpractice case. 

Q. Was that within the field of obstetrics and 

gynecology? 

A. Yes.  Specifically, it was a gynecologic 

case. 

Q. And you've provided a CV; does that CV 

contain within there some of your qualifications and 

experience? 

A. I believe it does. 

Q. I do have one question about your CV.  What 
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is the San Antonio Maternal Morbidity and Mortality 

Task Force?

A. That was a task force that was put together 

by the city department of health, and we spent about 

three years reviewing and forming protocols to assist 

with the problem of maternal mortality in our county. 

Q. What did that review entail? 

A. Unfortunately, it was not as thorough as I 

would have liked it to have been.  We had difficulty 

getting the State Maternal Morbidity and Mortality 

Committee to share information with us due to privacy 

concerns. 

Q. When did you become involved in this case? 

A. I believe that one of the State's attorneys 

reached out to me.  He had received information about 

me from Alliance Defending Freedom. 

Q. And what is the Alliance Defending Freedom? 

A. It is a legal nonprofit that works on issues 

of life and conscious protection. 

Q. And is that also characterized as a pro-life 

organization? 

A. Probably. 

Q. Are you being compensated for your time in 

this case?

A. I'm a full-time salary position at Charlotte 
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Lozier Institute.  Our mission is education.  This 

falls within the context of our mission, and I'm not 

receiving any additional compensation other than my 

salary and expenses for travel. 

Q. What were you asked by the State to do for 

this case? 

A. I was asked to give my expert testimony 

regarding the issues of safety in later abortion. 

Q. And what did you consider in formulating your 

opinions? 

A. I considered my 30 years of clinical 

experience as an obstetrician-gynecologist as well as 

an extensive review of the literature. 

Q. Have you ever performed an abortion yourself? 

A. No, sir, I have not. 

Q. Why is that? 

A. As an obstetrician I feel that I have an 

ethical responsibility to both of my patients, the 

woman and her unborn child. 

Q. Have you ever received training on how to 

perform an abortion? 

A. Yes, sir, I have as a standard part of an 

obstetrics and gynecology residency, we participate in 

pre and post-abortion care.  For those who wish they 

can perform the procedure, but all of us see 
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procedures, receive lectures on how to do the 

procedures.  And in fact, every abortion procedure 

there is a similar procedure that can be done for 

reasons that are not related to ending the life of a 

fetus and so I have vast clinical experience in 

performing those types of surgical procedures. 

Q. Have you ever worked at a Planned Parenthood 

facility? 

A. Yes, sir, I have.  I worked as a resident 

providing contraceptive services and general 

gynecologic care, but not abortions. 

Q. In your career, have you ever provided care 

to women who previously had abortions? 

A. Many times. 

Q. Have you ever provided care to women who had 

complications from abortions? 

A. Yes, sir.  I've seen many women who have 

suffered complications of abortion.  I've seen many 

physical complications including significant injuries 

that require surgery.  I've cared for two patients who 

died of sepsis after surgical abortion; one in the 

first trimester, one in the second trimester.  And 

I've cared for many women in my clinical setting who 

have been injured emotionally by abortion. 

Q. Let's talk about your opinions in this case.  
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Briefly, what is your opinion regarding the Florida 

statutes challenged in this case? 

A. I believe that setting an abortion limit at 

15 weeks will significantly improve the safety for 

women undergoing abortion.  I believe that there is 

significant data to indicate that abortions become 

substantially more difficult and dangerous after the 

15th week of gestation. 

Q. You believe that the -- what is your opinion 

on whether the challenged statute would impede the 

access to abortion for women? 

A. As discussed earlier, I think a limitation 

may cause some women to seek earlier abortions which 

would be safer for them.  The interpretation of the 

literature that discusses the reasons that women 

obtain later abortions, which is primarily from 

abortion providers such as Guttmacher Institute, tell 

me unequivocally that many women who seek these very 

late abortions do so under coercion.  They do so under 

indecision.  And I have seen and cared for many women 

who initially had unintended and sometimes unwanted 

pregnancies.  If they encounter barriers and continue 

through the pregnancy to term, 100% of the time I have 

seen them love and cherish and value their child at 

the time they deliver. 
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Q. What is the earliest a pregnancy can be 

detected with over-the-counter tests? 

A. Over-the-counter urine tests are so sensitive 

that many times HCG can be detected even before the 

period is missed.  So two weeks after fertilization.  

Four weeks by last menstrual period. 

Q. And that would be almost three months before 

abortions would be restricted under the new Florida 

law, correct?

A. That is correct.

Q. Are there any options available for women who 

seek an abortion during the first trimester? 

A. Yes.  The traditional procedural is called a 

suction, a dilation and suction.  But increasingly I 

believe more than 50% of abortions in our country are 

performed by medical abortion up until 10 weeks 

gestation. 

Q. What abortion procedures are commonly 

performed after 10 weeks? 

A. So the dilation and suction continues to 

occur, but of course we all know the fetus gets 

bigger, there's more placental tissue, there's more 

amniotic fluid.  At about -- ACOG tells us that around 

13 to 14 weeks the procedure changes to what's called 

a dilation and extraction.  Essentially, it's a 
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continuum of the same procedure, but around that 

gestational age the fetal bones have calcified so he 

cannot be removed through suction alone.  He must be 

removed in a dismemberment procedure.  This procedure 

becomes significantly more dangerous for a woman 

because it is necessary for the abortion provider to 

introduce instruments blindly multiple times into the 

uterus to extract the portions of the fetus.  It is 

possible to incompletely extract the tissue.  It is 

possible to leave fetal parts behind, and those parts 

that are calcified can puncture the uterus.  They 

could lead to infection or even infertility if left 

for too long.  And so the procedure becomes more 

difficult as we have to convert to the D&E procedure.  

And particularly beyond about 15 weeks the literature 

tells us that it probably triples in the number of 

complications and the risk to maternal mortality. 

Q. Have you ever performed a dilation and 

extraction procedure? 

A. I have.  The same procedure is used when a 

woman has a late miscarriage at these gestational 

ages.  So in that situation when the baby is deceased, 

I have performed that procedure. 

Q. Are there any differences between performing 

a D&E for a miscarriage versus an abortion? 
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A. Technically the procedure is the same, but 

there are some significant differences.  When a 

pregnancy passes away, the body starts to recognize 

it.  The cervix becomes softer.  It's a little easier 

to dilate the cervix to introduce instruments.  In 

addition, the fetus is softer, so it's easier to 

remove him.  Contrast that to a D&E on a living fetus 

this is a fetus who is going to actively move away 

from the instruments.  And of course, he's going to be 

a firmer.  And it's going to be more difficult for the 

abortion provider to grasp and remove his parts than 

with a deceased baby. 

Q. You may have mentioned this, but can you let 

me know the sort of the range of time during which a 

D&E procedure can be performed? 

A. Like I say it's a little bit of a continuum, 

but between 13 and 15 weeks.  That's when it starts to 

be performed.  Essentially, the difference is that the 

fetus is firm and cannot be suctioned out solely, so 

he has to be removed in apiece meal fashion.  I 

believe that different abortion providers have 

different comfort levels with how far into a pregnancy 

that they will do.  I believe Dr. Tien said her 

comfort level was at about 24 weeks.  Obviously, the 

bigger the baby gets the more solid, the more fully 
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formed the joints and the bones are, the more 

difficult it is going to be to disarticulate him to 

remove him from the uterus.  There is a point at which 

many abortion providers will switch to an induction 

abortion due to that difficulty and to the risk to the 

woman. 

Q. Can you explain what potential complications 

can occur from a D&E procedure? 

A. Sure.  The first problem is that the cervix, 

which is designed to hold the baby in until full term, 

when there is 10 to 15 pounds of baby and fluid and 

placenta in the uterus this muscle is very strong.  

And so in order to enter the muscle to dilate the 

cervix several things must be done.  There are osmotic 

that is water absorbing dilators.  There are 

pharmacologic dilators.  We can use mechanical 

dilators.  Each of those if the cervix is resistant 

has the possibility that damage could occur to the 

cervix.  Even instruments can be misdirected into the 

cervical blood flow or through the back of the uterus.  

Once inside of the uterus instruments are placed.  And 

again, particularly as you get into the further the 

more higher gestational ages, the uterine muscle is 

quite thin at that point so it is easy for an 

abortionist to accidently puncture through the uterus.  
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And sometimes this can happen in such a way that it 

causes a very large tear in the uterus.  At that point 

you have the problem not only of fetal parts being 

extruded into the abdominal cavity, but you also have 

the potential for abdominal contents to be 

inadvertently grasped and to be brought into the 

uterus.  Things such as bowel, bladder's in the area, 

blood vessels.  So it's a blind procedure and it does 

have the risk particularly in inexperienced hands or 

potentially a poor quality abortion provider 

horrendous complications have happened and I have seen 

this. 

Q. Exhibit B to your declaration is an emergency 

suspension order from the Florida Agency for Health 

Care Administration.  Did you review that before 

preparing your declarations? 

A. I did review it.  It's not part of the 

declaration I have because this is my personal copy, 

but I recall it well enough.  I think I can discuss 

it.  

Q. Okay.  And did you consider those incidents 

described in that order in formulating your opinions? 

A. I did.  As I discussed in my deposition, our 

country does not mandate on a federal level reporting 

of complications.  Some states do, but in general even 
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if they do mandate it there's frequently little 

oversight and little supervision of those reportings, 

so I think a lot of times complications are not 

accurately reported.  And I feel that the 

complications that we see listed in the literature are 

a vast underestimation.  

Pensacola is an example of things that can 

happen when providers are poor quality.  There were 

two complications that were described in the report.  

One woman was 19 and six weeks along, so further than 

we would allow an abortion if this legislation were to 

go into effect.  Although she had her abortion at 10 

in the morning, she did not leave the abortion 

facility until midnight.  During that time it was 

documented that she was bleeding heavily.  In fact, 

they gave her seven doses of Misoprostol, which is a 

medication you use to stop bleeding.  Clearly, if they 

had to give her seven doses there was something else 

going on other than a mild bleed.  She spent part of 

the time unsupervised in the car with her husband.  

There was very little documentation of vital signs, 

estimated blood loss.  And eventually, the abortionist 

told the husband to take her across the state border 

to Alabama for care despite the fact that by Florida 

law that facility had an agreement with a local 
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hospital for admission.  I think that was probably 

because he was trying to avoid detection of his 

complication.  And that women ended up having an 

exploratory laparotomy, a massive transfusion 

protocol.  She was responsive only to pain on 

evaluation in the emergency room, and she had to have 

part of her bowel removed and a colostomy.  

The second patient a very similar situation.  

She was 20 weeks and two days.  She had an abortion.  

She was at the clinic being largely unsupervised 

despite bleeding until midnight.  When she left the 

clinic and went to the nearby hospital, she had 10 

units of blood transfusion there.  Her blood pressure 

was not detectable at the time that she was admitted 

to the emergency room, and she required a total 

abdominal histonectomy and removal of her ovaries from 

her complications.  The provider said that he didn't 

know that there was a protocol.  That's hard for me to 

believe that any doctor in this country would not know 

if they had that much of a horrendous complication 

that they needed to facilitate transfer of that 

patient immediately to an emergency facility and that 

they needed to get on the phone and call that facility 

and let them know what was coming.  

So that's the kind of stuff that can happen 
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and does happen in this country.  It's been documented 

many times.  

Q. And both of those examples the provider that 

treated the complication was someone other than the 

abortion provider, correct? 

A. That is the case and that is frequently the 

case. 

Q. And that was going to be my next question.  

Is there any data on how many women seek treatment of 

their complications from abortion from their abortion 

provider versus someone else? 

A. There is.  There is -- for one thing, there 

is actually a study of abortion providers in Florida 

that documented that only half of them have hospital 

admitting privileges, so in my cases these doctors 

could not care for a serious complication even if they 

wanted to.  Regarding medical abortion I was involved 

in a study that purchased Medicaid data from 17 states 

that paid for abortions.  And we were able to document 

that about 5% of women did present to an emergency 

room within 30 days for complications related to 

abortion.  And of those women, 60% were cared for by 

and received surgery by someone other than the 

abortion provider.  Similarly, FDA data documents 

similar numbers of the women who are actually cared 
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for for the complications of abortions.

Q. Could encouraging women to perform abortions 

before 15 weeks post LMP decrease maternal mortality 

rates? 

A. I believe that it could.  The CDC -- well, 

similar to abortion complication data I believe that 

the data related to abortion mortality is 

underestimated in our country.  There are various 

reasons for that.  Again, largely because they're 

often taken care of by someone other than the abortion 

provider.  

I was not aware until just a couple of years 

ago after 30 years of practice that if I as the 

provider did not take the initiative to get on the 

state department of health website and report a 

complication I was not aware that there was no system 

in place to detect that complication.  And I think 

that is the case for many providers.  They may care 

for these complications, but they may have no idea 

that if they are not the one that reports it that 

nobody will know about it and that the CDC ultimately 

will not know about it if it results in a death.  It's 

been documented in various venues that many, many 

maternal death certificates do not record the 

pregnancy that preceded the death even if the 
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pregnancy was the cause of the death.  The CDC 

primarily analyzes death certificate data, and so it's 

highly possible that they are missing a lot of deaths 

that occur. 

Q. Are you familiar with the literature that 

suggests that abortions are safer than childbirth? 

A. I'm familiar with that study.  I think the 

study compares compromised data.  And in fact, it does 

not even have the same denominators, so to me it's not 

a valid comparison.  And again, the CDC data is 

undercounted.  Better studies are obtained in the 

Scandinavian countries.  They have single parent 

health care.  They know every pregnancy event.  They 

know every medical event.  And what we see over there 

unlike the CDC's data is that a woman is six times as 

likely to die of a suicide in the year following an 

abortion.  She is two to three times as likely to die 

of any cause following an abortion than if she had 

carried the child and given birth. 

Q. Are you familiar with the American 

Psychological Association's statement on mental health 

consequences of abortion? 

A. I am familiar with that statement and I think 

that this an example of how often statements that 

sound reassuring are made.  But if you look at them in 
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some detail, you can recognize that they're not giving 

you all the information.  The APA statement said that 

there is no evidence that a single elective abortion 

in an adult woman carries with it mental health 

consequences.  But what they left out is the caveats 

that there are many subgroups of women that we know 

and the literature is quite clear on this that are at 

high-risk for mental health complications.  That is 

those that have had multiple abortions and that's 40 

to 50% of our country.  Teenagers that's 20% of the 

women obtaining abortions.  Elective although it's 

often assumed that everybody who chooses an abortion 

did not want that pregnancy, data tells us otherwise.  

Many times these are initially desired pregnancies 

that women have and yet they find themselves in a 

situation either financially or socially where they 

don't feel they have the support to carry the baby.  

So that is a woman who wants her baby and yet doesn't 

feel like she can do it.  And many times there is not 

the support of a man.  

Second trimester later abortions are 

well-known to be associated with more mental health 

consequences, too.  So the APA put out a statement 

that sounds reassuring on the surface, but when we dig 

deeper we discover that it actually does not include 
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the vast majority of women who have abortions. 

Q. So in your opinion, there are mental health 

consequences of obtaining an abortion, right?  

A. There certainly can be and I've seen many of 

them in my 30-year career.  What happens with the 

mental health literature particularly is it's 

extraordinarily difficult to design a good study.  The 

gold standard for studies in medicine and in research 

in general is what's called a randomized placebo 

controlled study where you take people and you give 

one an intervention, give the other no intervention, 

you try to control for as many factors as possible to 

make them as alike as possible and then you see what 

the outcomes are.  Well, clearly we couldn't do that 

with abortion.  That would be unethical.  And so what 

we see is that there's quite a few studies that 

indicate mental health problems.  There's also 

studies, and I think some of these will be discussed 

in this room, that seem to indicate no mental health 

problems, but many times when you look at the study 

design you see some significant problems.  

One of the big problems with a study that's 

called the Turnaway that's been widely reported is 

that there is almost certainly selection bias.  30 

abortion clinics over a three-year period of time 
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encompassing probably at least 100,000 abortions, 

7,500 women were screened as possible participants.  

About 3,000 were approached.  Of the women who were 

approached even though they were offered money to 

participate in the surveys of those only a little over 

1,000 were willing to participate.  Of those women who 

did participate, the vast majority of them dropped out 

throughout the planned five years.  And in fact, at 

the end of the five years only 516 women were 

participating out of a potential pool of 100,000 

women.  So I think we can all see intuitively that the 

researchers may have either intentionally or 

inadvertently chosen women who would be more secure in 

their abortion decision.  And the women might have 

anticipated that they would have mental health 

consequences would be the women who would choose not 

to participate in that study.  I think just -- I'm 

sorry.  As a thought experiment we can see that a 

woman who is a professional woman perhaps in her 30s 

who never desired children perhaps a secular woman 

might have an unintended pregnancy and have an 

abortion and not have issues.  I mean certainly most 

women who have abortions don't have issues that we can 

see externally, but then we can also see perhaps a 

16-year-old who is a religious young girl who perhaps 
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has very poor self-image or poor home life who becomes 

pregnant and initially is excited she's going to get 

the chance to be a mother.  It's what she's always 

wanted to do.  If that young woman is coerced by her 

boyfriend or by her parents into an abortion, I think 

we can all see intuitively that is someone who may 

have some mental health problems.  So a study that 

looks very broadly at the population particularly if 

it's not a well-designed study, may not indicate 

mental health problems.  But we see them.  I work 

closely with some crisis pregnancy centers.  And one 

of the things that we see is that many women after 

their abortions come to us for counseling.  And they 

will tell me my abortion caused me to have anxiety, 

depression, substance abuse, self-harm.  And I'm 

inclined to believe women when they tell me that their 

abortion caused those things to them.

Q. Do you know whether the risk of mental health 

complications from an abortion can increase based on 

what point in the pregnancy the abortion is elected?

A. Yes, I believe so.  Like I said, there is 

significant data that the later abortions are more 

difficult emotionally for women.  And this makes 

sense.  I've seen on a number of occasions women who 

maybe the situation was complex but they did desire 
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their baby, but they kept that knowledge hidden from 

their parents or from the boyfriend under the 

impression that when the information came out that 

they were pregnant that there would be pressure on 

them to have an abortion.  And so a young girl who is 

in that situation who now is clearly pregnant, in that 

situation if she is coerced into an abortion after 

she's felt the baby move, after she's began to bond 

with the baby I mean to me that seems very clear that 

that could result in mental health complications.  So 

from a mental health perspective, I think limiting 

abortion at 15 weeks allows plenty of time for women 

who desire abortion to get one in general, but it does 

not allow nine months of coercion for a woman who is 

vulnerable to that pressure to be pushed into ending a 

pregnancy that she desires.  

Q. Turning away from mental health for a second, 

can abortions or excuse me.  Can the D&E procedure 

cause complications in subsequent pregnancies?

A. I believe there's good data for that.  Any 

type of surgery it is well-known can cause damage to 

the lining of the uterus.  We do a lot of c-sections 

in this country.  This is something that definitely 

leads to it.  But also you know particularly a 

surgical procedure that might require scrapping of the 
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uterus what's called a uterine curettage can cause 

damage to the uterus.  In a subsequent pregnancy the 

placenta may attach tenuously because of that damage 

and it could separate prematurely.  That's called a 

placental abruption.  That will lead to premature 

delivery.  It can lead to terrible outcomes for the 

baby, but in addition it can lead to women having 

hemorrhage and there have been maternal deaths from 

that.  The flip side is that sometimes the placenta 

attaches too strongly.  It invades into the uterus or 

into the cervix or into the bladder.  And at the time 

of delivery it's very, very difficult to separate the 

placenta and women have died.  That's called placenta 

accreta spectrum disorder and women have died from 

that.  Both of those things are associated with prior 

uterine surgery which does include surgical abortion.

Additionally, there is compelling data that 

particularly a later abortion that is dilating that 

strong cervix that we talked about can damage the 

cervix.  And so then subsequently as the uterus 

enlarges and the pressure inside increases that can 

cause a woman to go into preterm labor or sometimes 

have preterm rupture of membranes.  And those are 

situations that of course can lead to terrible 

outcomes for the babies, but also for the mother.  As 

Petitioner App. 403



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

202
we're trying to stop the labor and give her magnesium 

sulfate sometimes that leads to toxicity.  So yes, 

there are definitely things that happen in subsequent 

pregnancies that can be related to an abortion.  But 

again at this time we don't have the ability to detect 

those complications to prove that that's happening, 

but I have no doubt that it does happen.  

Q. I just have a few more questions, Dr. Skop.  

About how much time did you have to prepare your 

expert declaration? 

A. It was probably two to three weeks ago that 

you guys reached out to me, so I've been working on it 

in the midst of my other responsibilities since then. 

Q. And given the short time frame is it possible 

that there may be some typographical errors or 

citation errors because of that time period? 

A. I think that is certainly possible.  

Q. And would corrections of any of these 

drafting errors change the substance of your opinion? 

A. No, it would not. 

MR. FARQUI:  May I just have a moment?  

THE COURT:  Sure. 

MR. FARQUI:  I have no additional questions, 

Your Honor. 

THE COURT:  Let's go to cross.
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MS. PILLAY:  May it please the Court.  Shoba 

Pillay from Jenner & Block for the Plaintiffs.

THE COURT:  Thank you.  

C R O S S-E X A M I N A T I O N

BY MS. PILLAY: 

Q. Good afternoon, Dr. Skop.  

A. Hello. 

Q. You mentioned that you've been an OB and an 

MD for approximately 30 years; is that right? 

A. Yes, ma'am. 

Q. But you've never performed an abortion; is 

that right? 

A. That is correct. 

Q. You never actually recommended an abortion to 

any of your patients; is that right? 

A. I have not. 

Q. And you have no formal training in mental 

health counseling outside of your time in medical 

school; is that fair? 

A. That is true.  My husband's a psychiatrist so 

I get a little peripherally from him, but no formal 

training. 

Q. But you don't consider yourself an expert in 

mental health; is that fair? 

A. I would say I'm not an expert in mental 
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health, but I do think I have expertise based on my 

30 years of experience of understanding mental health 

concerns for women related to pregnancy issues. 

Q. You don't consider yourself an expert in 

epidemiology; is that right? 

A. No.  I've read quite about it, but I am 

certainly nowhere close to an expert. 

Q. You don't perform intrauterine fetal surgery; 

is that right? 

A. No.  That's correct. 

Q. You don't consider yourself an expert in 

neonatology; is that right? 

A. No.  That's a pediatrician who does 

specialized training after residency. 

Q. And it's fair to say you've never obtained 

informed consent from a patient to perform a D&E 

abortion; is that right? 

A. I don't believe that that is correct.  Like I 

mentioned earlier, as a resident even if we didn't 

perform the abortions we were involved in the pre and 

the post-abortion care.  And we did perform abortions 

at the hospital, so I believe I probably was involved 

in care surrounding that which would have included 

informed consent. 

Q. So that was over 25 years ago?  
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A. That's true. 

Q. And you mentioned on direct that you are 

currently employed with the Charlotte Lozier 

Institute; is that right?

A. Yes, ma'am.  

Q. Since April? 

A. Yes.

Q. As part of your employment it's expected that 

you provide expert testimony in furtherance of the 

Charlotte Lozier Institute's research and the Susan B. 

Anthony Pro-Life America's policies; is that right?  

A. We're an education arm and I am willing to 

follow the evidence where it goes, so it is not 

anticipated that I will gear my testimony toward 

promoting the pro-life desires of Susan B. Anthony 

List, but in the course of my research and clinical 

experience I feel very comfortable saying that I do 

not believe that there are compelling medical reasons 

that women need abortions. 

Q. You've received training from the CLI in 

furtherance of that expert testimony; is that right?  

A. I have received some training about 

testimony, yes. 

Q. And that's most recently in May of 2022? 

A. That's correct. 
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Q. Providing advice on how to formulate your 

message? 

A. That's true. 

Q. You've actually previously testified as an 

expert either orally or written testimony in multiple 

other court matters; isn't that right? 

A. That is correct. 

Q. So in about four other cases; does that 

sounds fair? 

A. I believe I've done written testimony 

probably six or seven.

Q. And some of that written testimony is also in 

state legislatures? 

A. That's correct. 

Q. As well as oral testimony? 

A. Yes, ma'am. 

Q. And you're sometimes paid for that work; 

isn't that right? 

A. I have been in the past, yes.  

Q. But you're currently not paid for this 

engagement because you're actually salaried by the 

Charlotte Lozier Institute because it's expected of 

you as part of that role among other things to do 

research, provide education, and to testify in matters 

like this; is that right? 
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A. It is part of my job to do all of that you 

just mentioned, but the opinions are my own and I feel 

comfortable with them based on the literature that 

I've read and all my clinical experience. 

Q. You mentioned I think on direct that you're a 

member of the American Association of Pro-Life 

Obstetricians and Gynecologists; is that right? 

A. Yes, ma'am.

Q. That's AAPLOG for short? 

A. Yes, ma'am. 

Q. And you have been a member about seven years; 

is that fair?  

A. That's about right, yes. 

Q. In fact, you've worked with them to update 

their practice bulletins and committee opinions? 

A. Yes. 

Q. In furthering a number of opinions that are 

now published on their website? 

A. Yes. 

Q. Typically providing pro-life perspective of 

OB-GYN practices; is that fair?

A. That is correct. 

Q. In fact, you served on the board of AAPLOG 

for a couple of years; is that right? 

A. Yes, I did. 
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Q. You understand and I think you've 

acknowledged before that AAPLOG has a bias against 

abortion; is that fair? 

A. Yes. 

Q. And you even admitted that you yourself have 

a bias against abortion in light of your views? 

A. Well, morally as a Christian I believe that 

every human life is made in the image of God and is 

valuable.  As an obstetrician I believe that the 

unborn human is my patient and I should advocate for 

that patient.  But based on my years of experience and 

research, I have not found any medical reasons that 

women must have this procedure.  I think it is used 

for social indications, but I think it is 

extraordinarily rare to be used for an actual medical 

indication.  If a woman's life is at risk because of 

her complicated pregnancy, she can be separated from 

her baby in a way that is not an abortion.  The 

purpose of an abortion is to end the fetal life. 

Q. Dr. Skop, your opinion that testimony you 

just provided it's actually inconsistent with the 

findings of number of medical associations; isn't that 

right? 

A. That is correct.  Many of the medical 

associations that I assume you're going to mention 
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right now have well-documented to have a pro-choice 

bias. 

Q. So you consider their positions to be bias; 

is that fair? 

A. Yes. 

Q. So let's start with American College of 

Obstetricians and Gynecologists.  The Court has 

referenced this before as ACOG; is that right? 

A. That is correct. 

Q. And it's the largest professional association 

of physicians providing women's health care in the 

country; is that right? 

A. They are the largest association of OB-GYNs.  

I am a member.  And just for the record, they actually 

don't ask their memberships what we feel about their 

abortion advocacy.  They have been advocates for 

abortion since the 1960s.  And in fact, studies show 

that only 7 to 14% of OB-GYNs will perform an abortion 

if requested by their patient.  So even though they 

represent us, they do not represent in my opinion the 

views of most OB-GYNs --

Q. Well --

A. -- regarding abortion. 

Q. -- represent your view? 

A. Well, that is my view.  But when you look at 
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the statistic that's only 7 to 14% do abortions, 

they've never told us they've never asked us what we 

think about that. 

Q. Well, you can't speak for every physician in 

the country; is that right? 

A. Well, you're right.  I can't. 

Q. But you also rely on the materials and that 

education that's provided by ACOG, don't you, in your 

regular practice? 

A. I do.  Interestingly, when it's not related 

to abortion I think they give pretty good advice.  And 

even related to abortion I think there can be utility 

in reading what they say.  For example, I did 

reference their second trimester abortion bulletin in 

my expert witness testimony.  But I have to read that 

in light of what I also know from other sources. 

Q. They also publish a journal, isn't that 

right, what's known as the Green Journal or Obstetrics 

& Gynecology? 

A. Yes, ma'am. 

Q. And you also believe that the Green Journal 

is useful in your everyday practice; is that fair? 

A. That is correct. 

Q. It's peer-reviewed? 

A. Yes. 
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Q. But just like ACOG, it's your view that the 

Green Journal has a pro-abortion ideology and is 

therefore bias; is that fair? 

A. That is what I have noticed. 

Q. Likewise, the American Medical Association 

that's the largest professional association of 

physicians in the country; is that correct? 

A. Probably.  The case law though it's my 

understanding that that they now represent only about 

20% of physicians.  

Q. Are you a member? 

A. No, I am not. 

Q. And on non-abortion medical topics, would you 

consider the AMA general trustworthy? 

A. To tell the truth I don't think I reference 

their material very much. 

Q. Just ACOG like you believe the AMA is an 

abortion advocacy organization? 

A. They have become that. 

Q. So suffer from the same bias that you 

perceive in ACOG and in the Green Journal? 

A. Based on their recent statements, I think 

that is obvious. 

Q. What about the American Psychological 

Association; you were testifying about that on direct?  
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Do you consider APA to be an abortion advocacy 

organization and therefore bias? 

A. Just like ACOG, the APA has had abortion 

advocacy as a central component of their mission since 

the 1960s.  They said at that time that they 

considered abortion to be a civil right of a pregnant 

woman, so I think again many of these organizations 

advocate for abortion for social reasons.  But I think 

that's inappropriate, because they should be medical 

organizations sticking to medicine. 

Q. But you've testified that you also have a 

personal objection to abortion; is that fair? 

A. Yes.  

Q. So APA is the largest professional 

association of psychologists and it's weighed in on 

the topic of mental health and abortion, and you had 

deemed their conclusions untrustworthy because they 

have a bias; is that accurate? 

A. Well, as we discussed a few minutes ago on 

that APA statement, they made a statement to try to 

reassure people.  But when you dig into the statement, 

you see that actually it does not refer to most women 

having abortion.  So I think that's just kind of a 

demonstration of how some of these organizations are 

falsely trying to reassure the American public and 
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understanding that most people don't have the 

knowledge to dig into their statements and understand 

what's really being said. 

Q. So these large medical organizations are 

engaging in false messaging; is that what you're 

saying?

A. I wouldn't say that.  I would just say that 

they have demonstrated themselves to have a pro-choice 

position, and I think that many times they create 

publications to promote that. 

Q. So the National Academies of Sciences, 

Engineering, and Medicine, that's an institution 

that's supposed advise the country on matters of 

health and medicine among other things; is that fair?

A. That is their stated purpose, yes. 

Q. And in 2018, and I think Counsel referenced 

this on direct that they issued a consensus study on 

the quality and safety of abortion here in the United 

States; are you familiar with that study?

A. Yes, I am.

THE COURT:  Which association?

MS. PILLAY:  The National Academies of 

Sciences, Engineering, and Medicine.  

THE COURT:  Okay.

MS. PILLAY:  And I will refer to it going 
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forward as the National Academy if that's helpful.

THE COURT:  Okay.  All right.    

BY MS. PILLAY: 

Q. And we were just talking about a consensus 

study that they issued in 2018 entitled The Quality 

and Safety of Abortion Care in the United States, and 

it's your opinion that that study is likewise 

influenced by pro-abortion bias; is that right?  

A. When you look at the funding sources, you 

will see that all of the funders are organizations 

that have been known for abortion advocacy.

Q. So just like CLI is funded by SBA which is a 

pro-life organization, that's a similar concept? 

A. Yes. 

Q. So in fact, you believe the National 

Academies cherry picked data to reach a conclusion 

that would promote abortion; isn't that fair? 

A. For some of the topics that they looked at, 

they looked at between 3 and 5 studies.  When in fact 

for these particular topics that I'm thinking of, 

preterm birth, breast cancer, and mental health 

issues, there were between 75 and 160 peer-reviewed 

studies available many of which showed positive 

correlation.  So I think that what they did is that 

they set their standards and their restrictions in 
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such a way that they were able to find just a few 

studies that showed what they would like them to say. 

Q. And we're talking about this 208 page study, 

right, this is the one you're saying that does not 

have sufficient information or data to rely on?

A. The booklet from NAS, yes.  But there's 

long-term complications that I just mentioned.  On the 

short-term complications, if you look at who they 

quote most of the time they are studies out of 

abortion advocacy organizations, University of 

California at San Francisco, Advancing New Standards 

in Reproductive Health, Bixby Center.  

And going back to the problem with 

complications reporting in our country, many times 

they have studies that show that supposedly show low 

levels of complications.  And I would say that they 

are not picking up all the complications, and that's 

why they are showing such low numbers.  In the study 

that I was involved in where we bought the data from 

17 states that paid for Medicaid abortions, we 

actually did a very similar study to what Upadhyay did 

and we found significantly higher abortion related 

complications.

Q. So all of these medical associations, the 

National Academies they're all these large 
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organizations they do not have correct data and are 

biased according to you, Dr. Skop, am I getting that 

right? 

A. Well, let me just say this because they have 

gone on the record as feeling that abortion is a 

social good, so I think they have that motivation.  

And in the United States we have very, very poor 

quality data regarding complications because we do not 

mandate reporting, and so we are vastly 

underestimating complications.  When we can do records 

linkage studies we discover consistently far more 

complications than we do than when we just randomly 

look at emergency room data. 

Q. You also find many of the US government 

agencies to struggle from the same bias; is that fair?  

A. I think you'd have to give me some more 

specifics.

Q. Like the CDC? 

A. The CDC again possibly collects information 

regarding maternal mortality, and I think that they 

could more actively look for data regarding that. 

Q. So you had mentioned, let's talk about the 

data from the CDC.  You acknowledge that you have 

scepticism of the CDC's data because they're passive; 

is that right?  
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A. Well, I have skepticism of the CDC's death 

certificate data because it's been proven in a number 

of articles unrelated to abortion even and unrelated 

to the whole political issue of abortion that death 

certificate data across the board is poor. 

Q. And you've actually not noted a lot of the 

DCD data is actually utilized in that National 

Academies report that we were talking about, The 

Safety of Abortion; isn't that right? 

A. I believe they do reference some CDC data. 

Q. And you take the position I believe that a 

lot of these authors of studies that come out of that 

National Academies report are also hiding data or 

limiting data based on their knowledge for their bias 

for pro-abortion like Dr. Grimes you've mentioned that 

before; is that right? 

A. What I said in terms of Dr. Grimes he was the 

head of the CDC Abortion Surveillance Division, and he 

if I can see as an outside observer how limited the 

data is I would have assumed that he also would see 

that and yet he published a study comparing data with 

two different denominators alleging that abortion was 

14 times safer than child birth.  And it wasn't even 

comparing apples and oranges.  It was different 

denominators.  And I don't have time to go into it 
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all, but there were so many methodological problems 

with that data collection that I just wonder what was 

his, you know, one has to ask what was the point of 

publishing when you knew the data was so poor. 

Q. Let 's talk about that data.  On direct you 

testified that the rate of mortality is significantly 

higher in second trimester abortions, right, did I get 

that right? 

A. It is higher. 

Q. Bu isn't it true you even cited the Zane 

study, which actually reports at a 14 to 17-week 

gestation it's 2.5 deaths out of 100,000 legal 

abortion procedures; isn't that right? 

A. That is based on the data that the CDC has 

collected passively from death certificates.  I think 

that if our country cared to know the real answers, we 

would mandate reporting of complications, we would 

mandate reporting of all pregnancy events, so that we 

can have clear and consistent data with which to work.

Q. But, dr. Skop, the CDC doesn't just passively 

collect data, I mean you've seen the reports that the 

CDC says we also search LexisNexis for information, we 

got information from private abortion clinics and 

public abortion clinics, we got it from the states, we 

have epidemiologists analyze it, all of that is 
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reported in the studies, so it's not passive? 

A. Well, they do say they have a couple of 

additional ways of getting information.  It's not 

clear because it's not reported how many additional 

deaths they pick up that way.  As we discussed in the 

deposition, one way they could find more complications 

in deaths would be to do a public search of medical 

malpractice claims.  And a researcher did that and he 

as able to document in a given year that based only on 

medical malpractice claims he found 30% more deaths 

than the CDC had documented.  So I think that if they 

really had a strong desire to get every death, I think 

there are additional things that they could be doing. 

Q. Okay.  So CDC's data is not sufficient, the 

National Academies's reporting is not sufficient if I 

understand your testimony today, Doctor.  Let's talk 

about another study that you referenced on direct 

examination.  The Turnaway Study are you familiar with 

what I'm talking about? 

A. Yes, ma'am. 

Q. You mentioned that The Turnaway Study has 

deep flaws; is that correct?  

A. Well, I think it is subject to significant 

selection bias. 

Q. Would you agree though that in the medical 
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community including the American Psychiatric 

Association that you mentioned earlier it is widely 

accepted within that medical community? 

A. Certainly I think that many medical 

organizations with a pro-choice idealogic backing have 

been happy to see the conclusions that have been 

generated by the Turnaway. 

Q. And you mentioned you were troubled by the 

attrition rate.  So this Turnaway Study employed a 

Longitudinal Perspective Cohort Study and they 

interviewed all of these 1,000 women that were 

included from 30 abortion facilities in 21 states 

every six months over five years and there was a 5% 

attrition rate every year over that time in the 

various waves, and it's your testimony that that's 

really high and therefore invalid, it invalidates the 

data, that attrition rate is so high it invalidates 

the data.  That's what I believe you testified on 

direct; is that right.

A. Yes, I mean the attrition I'd like to expand 

a little bit.  They asked 3,000 women.  Only about 

1,100 were willing to participate.  And then at the 

end of the time period only 516 were left.  So they 

actually ended up with about 17% of what they had 

initially planned.  And I think that intuitively we 
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can recognize that because we do know that sometimes 

women do feel immediate relief in the week after their 

abortion and I think that they one of the studies 

indicated that there was more anxiety in the women who 

had not receive the abortion, but what they actually 

do tell us is that over the five-year time period 

women are pretty equivalent on the real health 

outcomes at the end of the five years.  It should be 

noted that there has never ever been a study that 

showed improvement in mental health after an abortion.  

So the best the studies can show us is that it didn't 

hurt the woman potentially.  But you know when it was 

the companion case to Roe v. Wade, Doe v. Bolton was 

all about allowing abortion for mental health reasons 

for the health of the woman so.  

Q. Dr. Skop.

A. Go ahead.

Q. You mentioned that people you've talked to.  

You didn't participate in the Turnaway Study; isn't 

that right? 

A. No. 

Q. And you actually haven't engaged if your own 

mental health study per se?  In other words, you 

haven't engaged in any kind of study to analyze the 

mental health impact of abortion; is that fair?
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A. I have not been a researcher in a study like 

that.  I'm working on getting some stuff together, but 

I do have 30 years of clinical experience talking to 

women who tell me that they have suffered from their 

abortion and I trust them. 

Q. So speaking of your patients, you've 

mentioned that on direct that an over-the-counter 

pregnancy test can detect even before a woman misses 

her period.  Did I get that correct? 

A. That is true.  They are that sensitive.  

Q. So how would the woman know to go get that 

pregnancy test? 

A. Well, I mean many women that are seeking 

pregnancy are excited to find out as early as they can 

so.

Q. So we're just talking about the women that 

are actually trying to get pregnant?

A. Right.

Q. The rest of the women you're not suggesting 

they should go every week now to make sure early --

A. That's not the point.  The point is by the 

time she misses a period it's readily it's easily 

provable that she's pregnant.  

Q. I'd like to turn now to some of the 

literature we were talking about earlier.  You had 
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mentioned we were talking about ACOG.  Is it fair to 

say that ACOG has weighed in on second trimester 

abortions in a practice bulletin? 

A. Yes, they have.

Q. And they have determined that D&E abortions 

are safe and effective; is that right?

A. ACOG has never submitted any sort of 

testimony in favor of any restriction on abortion.  

And surely with all the restrictions that are out 

there, there are some that can improve safety for 

women.  So I think the fact that they're promoting 

second trimester abortion is just consistent with 

their idealogy.  

Q. You testified that there are a lot of risk of 

complications as a result of abortion; is that right?

A. Yes, ma'am. 

Q. So while hemorrhage is a potential 

complication, ACOG concludes that serious hemorrhage 

occurs in less than 1% of D&E abortions; is that 

right?  

A. They did report that in their 2013 practice 

bulletin.  There was actually a recent study out of 

University of California at San Francisco where they 

were looking at using a medication called Methergine 

after an abortion to decrease blood loss.  And 
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interestingly they didn't find an improvement with the 

medication, but what they did document was that 50% of 

the women obtaining D&Es at the San Francisco Hospital 

with experienced clinicians met their criteria for 

excessive hemorrhage 50%, 1 out of 2. 

Q. What's the name of that report? 

A. I believe the author was Kerns, K-E-R-N-S. 

Q. Is that report cited in your declaration? 

A. It is not.  I just found it recently. 

Q. You also mentioned and we were talking about 

the National Academies.  The National Academies is 

also concluded in that Safety of Abortion paper that 

the evidence clearly shows again that D&E abortions 

are safe and effective and you reject that again in 

light of your concerns of the National Academies's 

bias; is that right? 

A. Not so much the bias, although there may be a 

component of that.  But just the flaws in our data 

collection, so that we are undoubtedly underreporting.  

But even the CDC's data tells us that when we go from 

the 13 to 15 week D&E to the 16 to 20 week D&E that 

there is about triple the complications.  And, in 

fact, Bartlett and Berg in their CDC study tell us 

that there is a 38% increase in the risk of maternal 

mortality for every week past eight weeks that a 
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termination is performed.  In the early second 

trimester, there is a 15-fold increase in maternal 

mortality.  In the mid-second trimester which is the 

gestational age that we're discussing related to this 

legislation, there is a 30-fold increase in maternal 

mortality.  And after viability after approximately 

21 weeks, there is a 76-fold increase in maternal 

mortality and death from a D&E procedure.  Again, I'm 

not saying every provider does dangerous D&Es.  But 

I'm just saying since we do not supervise abortion 

providers very well in this country, the providers 

like whoever was in Pensacola at that clinic are 

hurting women.  And there is a smattering of news 

releases or news reports around the country, New 

Mexico, Maryland.  There are late-term abortion 

providers who do not provide good care and they are 

hurting women. 

Q. And the Bartlett and Berg study that you cite 

that's from 2004, right?  

A. It is an old study, yes. 

Q. Right.  So a lot of the data that you're 

referencing and support your conclusion that D&E 

abortions are unsafe, are actually quite outdated at 

this point.  The reports that we've talked about today 

are actually relatively recent; isn't that fair? 
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A. That is true that it's an older study.  I 

think what's helpful about that study is to show that 

as the gestational age increases the risk increases 

sometimes in an expediential way.  I think that's the 

key take-home point.  I'm not saying that I 

necessarily feel that the CDC numbers reported at that 

time or even now accurately reflect the deaths, but 

the increase that we see I think is probably an 

accurate reflection of how much more dangerous they 

get as the pregnancy increases. 

Q. So the accurate reflection from 20 years ago? 

A. Well, I mean just the you know again 20 years 

ago a 20-week fetus was the same size that a 20-week 

fetus is now.  20 years ago the uterus had the same 

degree of thin muscle that it has know.  So even 

though there'd been some small changes in the 

procedure notably cervical ripening agents that make 

it a little easier to get into the uterus, the 

procedure itself has not changed significantly so that 

we would expect a 20-week D&E to be so much more safe 

than it was 20 years ago because it's essentially the 

same procedure. 

Q. But you can't cite to any current data that 

supports the conclusion that you're making which is 

that D&E abortions are not safe; is that right? 
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A. Well -- 

Q. Yes or no question at this point, Dr. Skop?  

A. If we collected accurate data, we would 

probably see that.  

MS. PILLAY:  Nothing further, Your Honor.  

THE COURT:  Doctor, a couple things.  Is 

there data that you're familiar with, if this is 

not part of your testimony let me know, but is 

there data that you are aware of that compares 

mortality and morbidity of full term where the 

woman carries full term versus abortion in the 

first 15 weeks?  Are they compared in mortality 

and morbidity?  

THE WITNESS:  Well, the CDC again they're 

data reflects what comes to their attention, which 

I think is probably not complete.  We can look at 

the record linkage studies that I mentioned in 

Finland and Denmark and other countries and 

actually see the likelihood that a woman dies 

within a year of her pregnancy outcome, and we see 

the exact opposite of what the CDC tells us that 

she's much more likely to die after an abortion 

procedure.  And that's several things.  That's 

both the physical risk, but it's also mental 

health risk which we have no way of detecting 
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either. 

THE COURT:  What does the CDC does it give 

mortality of women after full-time delivery versus 

abortion; what do they say about it?  

THE WITNESS:  You mean what are the numbers?  

THE COURT:  Yes, ma'am. 

THE WITNESS:  Right now they are reporting 

higher numbers after a term pregnancy, but there's 

been a lot in the literature independent of 

abortion.  The CDC in 2016 some researchers at 

University of Maryland told us that you know what 

we have not the United States didn't even release 

a maternal mortality statistic for about 15 years 

because they knew the data was so bad.  And I 

don't think we've corrected all those data 

problems yet.  It's on everybody's radar screen, 

but even in regards to a term pregnancy we're 

missing a lot.  50% is the number that several 

studies have shown, but we miss 50% of the deaths 

even in a term pregnancy. 

THE COURT:  In a delivery on a term 

pregnancy, there are doctors that commit 

malpractice in those also just like they do in 

abortions, right?  

THE WITNESS:  Well, certainly it can happen, 
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yes, but I think that hospitals have committees in 

place monitoring physician quality. 

THE COURT:  Well, doctors have severely 

injured babies through improper use of forceps in 

delivery, correct?  

THE WITNESS:  That can happen, yes.  

THE COURT:  Babies have been severely injured 

or died because of an umbilical cord compression 

that's not picked up correctly on fetal heart 

monitor or fetal heart monitor sheets?  

THE WITNESS:  Yes, I mean certainly medical 

malpractice can occur, but I think when it occurs 

related to a term pregnancy it's almost certain 

going to become a medical practice case.  But I 

would say that because of the stigma and the 

embarrassment of abortion, many times when that 

medical practice occurs the woman or her family do 

not sue. 

THE COURT:  Breech delivery, mishandling 

breech delivery is another common potential 

negligence area. 

THE WITNESS:  It can happen.

THE COURT:  Okay.  I think that's all I have, 

so thank you.

THE WITNESS:  Thank you.  
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THE COURT:  Does anyone else have anyone more 

questions?  

MR. FARQUI:  No redirect, Your Honor. 

MS. PILLAY:  No, Your Honor.  

THE COURT:  Thank you very much and good luck 

on your I assume it's a flight back.

So are we done except for a rebuttal witness 

and then I have to read two depositions and then 

we have -- frankly, I think I'd like to read the 

declarations again before we do closing arguments.  

You all could put them in context.  So how long is 

the rebuttal witness going to take?  

MS. SANDMAN:  I anticipate about 20 minutes, 

Your Honor. 

THE COURT:  Including cross?

MR. GUARD:  I'll try to be brief, Your Honor. 

THE COURT:  So here's what I think.  Whether 

we do the rebuttal witness today or not and I can 

go after 5 if we can do the rebuttal witness in 20 

to 30 minutes, but I need time to read these 

things, these things, the exhibits, the 

depositions and to consider what I've heard.  I 

want to take a look at the Florida Supreme Court 

cases again and then I want to consider your 

closing arguments.  And I just don't think I can 
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do it justice by doing that tomorrow.  I think I 

need to do that Thursday and I think I need to do 

this live and in court.  Now, that doesn't mean -- 

I mean obviously the press has a right to be here 

and is invited to be here.  And I understand that 

creates a certain amount of inconvenience, but I 

want to do the best I can do before this case if 

it does go someplace else I want to do my job the 

best I can do.  Probably half the people will 

agree with me and half will disagree with me in 

this courtroom regardless of what I finally 

determine.  But since I've not read these 

depositions and I want to read these declarations 

again, I just don't think I can do it justice 

until Thursday.  I think we can have closing 

argument Thursday.  I can then consider what 

you've said and then give you a verbal ruling.  

Can I give verbal ruling that you can put down 

exactly in writing, no, but I can cover the areas 

that you have covered in the case and rule that 

way.  So Dr. Tien if she needs for her convenience 

to have her testimony heard today I'd be glad to 

hear that, but at that point I think I'd like to 

reconvene on Thursday.  You want to call Dr. Tien?

MS. SANDMAN:  I would appreciate that if 
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that's possible, Your Honor.

THE COURT:  Sure.

MR. GUARD:  Your Honor, the State rests.

THE COURT:  All right.  Thank you.

(State rests.)

THE COURT:  Dr. Tien, can we just have her 

still be under oath from this morning.  Dr. Tien, 

you're still under oath.  If you'll have a seat.  

We're not so rushed that anybody has to talk fast.  

MS. SANDMAN:  I'll try to suppress the New 

Yorker in me.

THE COURT:  All right.  Thank you.  You may 

proceed.

D I R E C T  E X A M I N A T I O N

BY MS. SANDMAN:

Q. Dr. Tien, are abortion facilities in Florida 

required to be licensed? 

A. Yes. 

Q. Are they inspected by a Florida State agency 

to maintain that licensure? 

A. Yes. 

Q. Do you know how often those inspections 

happen? 

A. I don't.  I know that they happen.  I know 

that care coordination occurs with our chief operating 

Petitioner App. 434



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

233
officer. 

Q. And do you know whether Florida State law 

imposes a requirement to report abortion complications 

to the State? 

A. Yes. 

Q. And if Florida had a concern that an abortion 

facility was providing unsafe services, could they 

revoke its license? 

A. Yes. 

Q. Dr. Tien, when you became credentialed as an 

abortion provider at Planned Parenthood Southeast and 

North Florida, what did you have to do to become 

credentialed? 

A. Aside from interviews with the chief medical 

officer, interviews with the chief operating officer, 

I had to submit proof of my training, my expertise, 

procedures I have performed in other settings.  I also 

had to undergo additional educational training 

specific to the clinic in regards to HIPAA, OSHEA, and 

that's actually an annual training. 

Q. And do you know whether Planned Parenthood 

tracks your complication rates as part of its quality 

control process?

A. Yes, it does.

Q. If you know, do you know from your 
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professional experience is that process of tracking 

complication rates and credentialing process before 

providing services, is that typical of the way that 

abortion providers are typically credentialed? 

A. Yes, absolutely. 

Q. If an abortion provider had an excessive 

number of credentials, do you know whether the State 

of Florida could revoke their medical license? 

A. Yes. 

Q. And is that true for physicians other than 

abortion providers as well? 

A. Yes, absolutely. 

Q. Is there anything that's different about how 

issues of quality and care are handled in the context 

of abortion than other areas of medicine?

A. No.

Q. You've heard some testimony today about the 

American Family Planning Clinic; are you familiar with 

the reports of what happened there? 

A. I heard initially what happened through media 

reports.  Prior to the media reports I was not aware 

of that clinic's existence. 

Q. And since that time have you become broad 

strokes familiar with the claims? 

A. Yes.
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Q. And if those allegations are true, are they 

typical of the way that abortion care is provided? 

A. No. 

Q. Do you have any idea how often serious 

complications occur such as what happened to the 

patients at issue in those charges? 

A. Extremely rarely, less than .5% both 

documented in the literature and in my clinical 

experience. 

Q. To be clear, the less than .5% statistic that 

you're giving that's a general statistic for 

complications, right? 

A. Correct. 

Q. Not for the specific series of events that 

are claimed to have happened at that clinic? 

A. That's correct. 

Q. Doctor, the State thinks that a subpar or 

dangerous provider sort of that one occurrence 

supports their idea of a ban on abortion after 

15 weeks.  In your view, is that a basis to ban 

abortions?

A. No.  I'm not familiar with this clinic.  I 

don't know who works there.  Clearly some very 

dangerous things occurred and clearly the State 

detected it as that clinic was shut down. 
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Q. Doctor, I'd like to ask you some general 

questions about abortion procedures, the way that 

they're performed in this country in modern medicine.  

What are the basic types of procedures that can be 

used after 15 weeks for in clinic abortion? 

A. After 15 weeks an in clinic suction procedure 

is most commonly done.  Every abortion procedure after 

15 weeks requires some amount of preparing or dilating 

the cervix, suction to empty the uterus, and later in 

pregnancy it may require additional instruments to 

enter the uterus. 

Q. Would you normally use forceps at 15 weeks? 

A. I do not. 

Q. You heard Dr. Skop's testimony about what she 

considers to be the dangers of a D&E procedure.  Did 

anything in that testimony change your opinion on 

abortion safety? 

A. No, it did not. 

Q. And why not? 

A. The dangers described are absolutely real 

complications that can occur when caring for a 

pregnant woman.  And in discussing informed consent 

and the procedure that is absolutely part of the 

discussion.  The expectation as a physician is that if 

you are offering these procedures you have a 
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tremendous and stellar level of expertise prior to 

doing so as is the case for any area of medicine.  So 

it does not change my opinion because that is part of 

the informed consent process.  It is something that 

should only be offered by appropriately trained 

physicians.  And overall abortion complications are 

very, very low.  

Q. Is a D&E procedure a dangerous procedure?

A. No.

Q. Does it have a high complication rate just to 

be clear?  

A. No, it does not. 

Q. Now, you also heard Dr. Skop's testimony that 

abortion complication rates are I believe she said 

vastly underreported.  Do you agree with that 

testimony? 

A. No, I do not. 

Q. Why not? 

A. In every state that I have provided abortion 

care and also in the context of providing pregnancy 

care, there has been a requirement for reporting of 

complications.  And specifically in the hospital 

setting, every pregnancy-related event is reported, 

recorded, and evaluated. 

Q. How does that reporting obligation compare to 
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reporting complications in other areas of medicine? 

A. I actually believe specific to pregnancy it's 

tremendously robust.  We track and report pregnancy 

outcomes much more carefully and in much more detail 

than for example other nonmedical areas. 

Q. I'm sorry.  Could you clarify other 

nonmedical areas? 

A. For example, general surgery, removal of the 

appendix.  Our tracking of pregnancy related events is 

very detailed.  And yes, it varies from state to state 

because we are a large country, we are heterogenous 

country, but we do an excellent job of tracking 

outcomes of pregnancy-related events. 

Q. Dr. Tien, how do you open the cervix to 

perform abortion? 

A. There are several options.  Medication, 

mostly Misoprostol can be used to soften and open the 

cervix.  The cervix could also be opened with 

dilators.  And then there can be dilators that are 

either synthetic or natural that are placed in the 

cervix the day prior to a procedure. 

Q. Dr. Skop testified that the cervix is 

resistant to being dilated and roughly speaking that 

complications are common as a result.  Do you agree 

with that testimony? 
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A. No, I do not. 

Q. And why not? 

A. It is understood that in the provision of a 

safe abortion procedure the cervix needs to be gently 

dilated, so it is done so.  And so that it is done via 

medication or mechanical dilators, or for a patient 

who's farther in pregnancy and requires more cervical 

dilation with dilators that are placed overnight to 

slowly absorb the moisture of the cervix and open the 

cervix. 

Q. Does this process weaken the cervix and make 

premature birth more likely in the future? 

A. There is some literature suggesting that 

there may be a weak association; however, overall it 

is not something that on the very long list of risk 

factors for preterm birth is as markedly strong as 

prior preterm birth, multiple gestation, poverty, 

being young, being black. 

Q. Can prior pregnancies that are carried to 

term also result in an increased risk of premature 

birth? 

A. Absolutely. 

Q. Dr. Tien, what is -- I'm let me try that 

again.  Can having an abortion increase the risk for 

placental abruption in future pregnancies? 
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A. No. 

Q. You heard Dr. Skop's testimony that placental 

abruption occurs as a result of sharp curettage.  How 

common is sharp curettage in contemporary provision of 

abortion care? 

A. It is never performed. 

Q. You also heard Dr. Skop's testimony that the 

CDC does an inadequate job of evaluating whether a 

death is related to abortion; do you agree? 

A. I do not. 

Q. And why not? 

A. The CDC has scientists and epidemiologists 

who are trained specifically to evaluate complications 

and look for root cause of death. 

Q. And in doing that does the CDC, and I'm doing 

my best to quote from Dr. Skop's testimony, just 

report the data that comes to it?  Is that how the CDC 

data collection process functions? 

A. No.  The CDC is quite proactive, so the data 

sources are multiple.  They can be submitted by the 

state.  They can be submitted by multiple maternal 

morbidity review committees, which are state and local 

committees convening looking at maternal mortality and 

safety.  And they can also be proactive evaluating 

additional patient surveillance and patient surveys. 
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Q. As a result of those multiple processes in 

your expert opinion, how would you evaluate the 

quality of the CDC data in this area? 

A. I feel that it is excellent. 

Q. You also heard Dr. Skop's testimony that the 

CDC data comparing abortion-related deaths to deaths 

from pregnancy and childbirth makes an inaccurate 

comparison because the numerators and denominators are 

inconsistent; do you agree with that criticisms? 

A. I do not agree.

Q. And why not? 

A. The data looking at abortion mortality looks 

at abortion mortality per legal induced abortion 

procedures.  The data looking at maternal mortality 

looks at maternal mortality for women who have 

continued pregnancies against 100,000 live births.  So 

those denominators are comparable and appropriate for 

the numerators. 

Q. Dr. Tien, can you explain what is ACOG 

briefly? 

A. ACOG is the American College of Obstetricians 

and Gynecologists.  It is the largest educational and 

women's health professional association in this 

country specific for OB-GYNs.  When I last looked, 

there is over 58,000 members of 
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obstetrician-gynecologist.  They are responsible for 

reviewing the literature and publishing guidelines on 

education and clinical guidance both for clinicians 

and also for patients. 

Q. Would you consider ACOG to biased in 

connection with abortion? 

A. No. 

Q. It doesn't have a conflict of interest? 

A. It does not. 

Q. Is there any serious debate on that topic in 

mainstream medicine? 

A. No. 

Q. What is the Royal College of Obstetrics and 

Gynecology? 

A. It is a comparable association in the United 

Kingdom. 

Q. I won't ask you to describe it in more 

detail, but would you consider it to be a biased 

organization? 

A. No. 

Q. And the Society for Maternal-Fetal Medicine?

A. The Society for Maternal-Fetal Medicine is 

the leading organization for professionals who provide 

care for high-risk pregnancies such as myself. 

Q. And within your field what degree of weight 
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are conclusions from the Society for Maternal-Fetal 

Medicine afforded? 

A. Tremendous weight. 

Q. And what is the Green Journal? 

A. The Green Journal is the title is Obstetrics 

and Gynecology.  It is the well-known published 

peer-reviewed journal of ACOG. 

Q. And what are the National Academies of 

Medicine and Engineering?  I think I got that wrong.  

A. National Academies of Sciences, Engineering, 

and Medicine.  Similarly they used to be known as the 

Institute of Medicine, but similarly they are a 

committee of researchers, scientists, physicians, and 

experts in policy and law that review the evidence and 

make guidelines.  

Q. What kind of weight are their conclusions 

afforded? 

A. Tremendous. 

Q. And in mainstream medicine are any of those 

organizations we've been discussing understood to be 

biased organizations? 

A. No.

MR. PERCIVAL:  Your Honor, objection.  Scope.  

The doctor did not submit a declaration on any of 

these testimony that she's given and she did not 
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disclose it in her deposition that I took. 

THE COURT:  Sustained.

BY MS. SANDMAN:  

Q. Dr. Tien, does the morning-after pill cause 

abortions? 

A. It does not.  The primary function of the 

morning after pill is similar to taking a large dose 

of birth control pills.  It prevents ovulation.  It 

can in some circumstances prevent a fertilized egg 

from implanting, but the most common mechanism is that 

it prevents ovulation or release of the egg from the 

ovary.

Q. Do IUDs cause abortions?

A. No. 

Q. Do birth control pills cause abortions? 

A. No. 

Q. Is there any dispute on this in mainstream 

medicine for any of those items?

A. No.

Q. I'm going to turn now to the testimony that 

you've heard from Dr. Condic in connection with fetal 

pain.  First, Dr. Tien, is knowledge of fetal 

development important to your work as an MFM? 

A. Yes. 

Q. Can you explain how? 

Petitioner App. 446



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

245
A. A lot of what I do for maternal-fetal 

medicine is care for pregnant women.  And that also 

includes performing their ultrasounds at different 

stages of pregnancy as well as performing what we in 

medicine call fetal testing, so ultrasounds to ensure 

that the baby is healthy and developing well or fetal 

testing which is monitoring of the fetal heart readout 

on the monitor.  So in all of these settings, I need 

to be able to discuss with patients what I am seeing 

on ultrasound during their prenatal care and also on 

fetal testing. 

Q. If a fetus could feel pain, would that be 

relevant to any clinical decisions that you're 

involved in in your role as an MFM? 

A. If a fetus could feel pain, because I as an 

MFM care for high-risk pregnant women, it would be a 

part of every discussion.  However because it cannot, 

it is not a part of my discussion with my patients. 

Q. And, Dr. Tien, just to be clear, what is your 

opinion on whether a fetus at 15 weeks can feel pain 

in utero? 

A. A fetus at 15 weeks cannot feel pain in 

utero. 

Q. And how do you know that? 

A. I know that it has been alluded to that the 
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perception of pain requires several factors.  It 

requires the establishment of building blocks for 

pathways to interpret the pain from the external 

environment, carry the signals through the spinal cord 

into multiple portions of the brain including the 

thalamus and the cortex, so there needs to be an 

establishment of the building blocks or the basic 

circuitry.  In addition, there needs to be a higher 

level of cortical processing recognition and awareness 

of pain. 

Q. And when are those pathways formed? 

A. The early absorption of environmental stimuli 

is present very early in pregnancy from 8 to 15 weeks.  

The beginnings of the pathways up through the spinal 

cord to the brain are present between 20 to 22 weeks.  

And when I say weeks, I speak by gestational age by 

LMP as I'm clinician and not an embryologist.  So the 

basic fundamental building blocks are in place by 24 

to 26 weeks, but the higher level cortical processing 

recognition and awareness is not in place until later 

in pregnancy in the third trimester. 

Q. Dr. Tien, what is intrauterine surgery?  Can 

you explain for the Court?  

A. Intrauterine surgery is a procedure performed 

on a fetus on a pregnant woman. 
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Q. What are the types of situations where the 

need for intrauterine surgery would arise? 

A. Sometimes during a routine ultrasound there 

can be a lesion or birth defect that is detected.  A 

good example is neural tube defect where the spine is 

open.  And in certain select scenarios the patient can 

be offered in utero fetal surgery to help optimize the 

outcomes for that pregnancy and that baby. 

Q. Is intrauterine surgery an area that you 

studied as part of your MFM training? 

A. Yes.

Q. Are MFMs involved in the care team providing 

surgeries in utero? 

A. MFMs are integral to the care team. 

Q. Tell the Court about how that care team 

functions and what the MFM -- 

MR. GUARD:  Again, Your Honor, we've wandered 

way outside the scope of any testimony that's been 

disclosed in the declaration or that was testified 

to in her deposition that I took three days ago.

MS. SANDMAND:  Your Honor, she disclosed --

THE COURT:  I think she's -- go ahead.

MS. SANDMAND:  I apologize, Your Honor.

THE COURT:  I think this is a proper area of 

rebuttal testimony.  She's an MFM.  I'm saying all 
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these acronyms.  She's an MFM.  And yes, Counsel.  

MR. GUARD:  But, Your Honor, we had a 

procedure where they were supposed to disclose the 

expert testimony and this was not disclosed.  I 

inquired in a deposition about the kinds of 

testimony she was going to offer as rebuttal and 

she did not disclose this testimony.  So I'm 

impeded in my cross-examination because it was not 

disclosed.

MS. SANDMAN:  Your Honor, we disclosed that 

she would be a rebuttal witness including on the 

topic of fetal pain.  And very shortly I'll be 

transferring this area of my testimony to the part 

of the basis for the conclusion that she's 

offering on fetal pain, which is that it cannot be 

perceived prior to 24 weeks.  

THE COURT:  Overruled.  I think this is 

related to the issue of fetal pain because there 

was testimony that in fetal surgery there is 

anesthesia given to the fetus, so I think it's 

related to the fetal pain.  Go ahead.

BY MS. SANDMAN:

Q. So I believe that I'll ask the question 

again.  Could you tell the Court about the care team 

that's involved in fetal surgery and what the role of 
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an MFM is in that team? 

A. So the MFM is usually the one making the 

diagnosis of the fetal structural defect usually on 

ultrasound.  So in making that diagnosis in that 

setting the MFM is the one that counsels the patient 

on the finding, counsels them on the options, and 

counsels them on the care moving forward.  The MFM is 

responsible for care coordination including 

neonatology, making sure that the delivery occurs at a 

hospital that has a tertiary level of care to be able 

to care for a neonate with such anatomic concern as 

well as whatever necessary pediatric subspecialists 

are required as well as an anesthesia team that is 

familiar with obstetric anesthesia in particular. 

Q. Dr. Tien, just to make sure that we're all 

straight in terms what is anesthesia? 

A. Anesthesia is a general term that covers a 

broad area of medications that can be used to sedate a 

patient, treat pain, cause amnesia, or also relieve 

anxiety.  It's a broad term for medication. 

Q. What is analgesia? 

A. Analgesia is a board term for medication used 

to treat pain. 

Q. Do you know if anesthesia or analgesia are 

ever used for fetal pain in the setting of fetal 
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surgery? 

A. They are used in the setting of in utero 

surgery not for fetal pain. 

Q. What are they used for? 

A. So there are four very important things that 

need to be considered to make these very delicate 

surgeries successful.  I'm going to use the example of 

spina bifida or open neural tube defect.  So a woman 

is in the operating room, an OB usually MFM makes the 

initial incision to open the skin and then open the 

uterus.  The baby is then delivered to the level of 

the anatomic defect of concern.  The surgeon repairs 

that defect.  The fetus is returned into the uterus 

and the uterus is then closed.  The hope then of 

course is that the woman remains pregnant for many, 

many more weeks.  So you can imagine there are lots of 

things that need to be balanced carefully for the best 

outcome.  So analgesia and anesthesia has four 

essentially roles in this setting.

No. 1, maximum uterine relaxation.  The 

uterus must stay relaxed during this procedure.  If 

there's contractions, it can preempt a preterm birth 

and that's obviously not the goal.  It can also 

preempt what's called a placental abruption where the 

placenta tears off the uterus again promoting a 
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preterm birth which is not what we want.

The second role is a paralytic.  So we want 

the fetus to not be moving, to be still.  And the 

reason is that primarily we want it to be an optimal 

surgical space for the operating surgeon so that he or 

she can do his or her best job repairing the lesion of 

concern.  

The third role is to blunt fetal 

physiological response.  So not to treat fetal pain, 

but to blunt physiological response.  Anytime we are 

exposed to something in the environment we have a 

response.  Heart rate changes, our blood pressure 

changes.  It does not necessarily mean that we are 

perceiving pain, but that we have a response.  And 

what we don't want to happen for one of the 

physiological responses is what's called fetal 

bradycardia where the heart rate drops.  If that 

happens that can also prompt a premature delivery and 

that is not what we want.

And the fourth important part is what we say 

in medicine is monitoring of maternal and fetal 

hemodynamics, and so that's just a fancy way of saying 

the maternal and fetal unit are one and we need to 

make sure that both are staying safe.  And so the role 

of the MFM, who is actually scrubbed into operative 
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field along with the pediatric surgeon, is to monitor 

the tone of the uterus, the heart rate of the fetus, 

and then also communicate with the anesthesia team to 

make sure that from the operative field those goals 

are being met and the anesthesia team is also making 

sure that the woman is safe. 

Q. So if fetal pain was what the care team was 

trying to address, would the team do something 

different in administering medications during the 

surgery? 

A. Yes. 

Q. Say more about that.  

A. If the focus was treating fetal pain then we 

would be treating the fetus like we do an adult who 

needs pain medicine, so giving pain medicine by pills, 

starting an IV and giving pain medicine through the 

IV, injecting pain medicine into the muscle.  Pain 

control can include a spinal, which is numbing 

medicine in the back or an epidural that's used during 

labor.  So we would be acting on the fetus directly to 

administer pain control. 

Q. Just to be clear is it the standard of care 

in medicine to do any of those things in intrauterine 

surgery? 

A. It is not. 
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Q. On a slightly different topic, if the care 

team is doing a procedure on the fetus that does not 

require an incision in the uterus, so a different type 

of procedure, no incision, in that type of procedure 

is anesthesia or analgesia required? 

A. No.

Q. Is there a medical consensus that anesthesia 

and analgesia are not required for that type of 

procedure?

A. Yes.

Q. Despite the fact that certain interventions 

are being done in the fetus? 

A. That is correct.

Q. At what gestational ages have you been 

involved in intrauterine surgeries? 

A. It depends on the lesion of concern, but most 

commonly this is later in the second trimester. 

Q. So later than the time that we're talking 

about with the 15-week abortion ban for example? 

A. Yes. 

Q. Just a few more questions in this area.  You 

heard Dr. Condic testify that a cortex in her view is 

not necessary for a fetus to feel pain; is that 

accurate? 

A. Yes.
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Q. Let me ask it a different way.  Do you agree 

with the statement that it's not necessary for the 

fetus to have a cortex in order to feel pain? 

A. I do not agree.

Q. Why is that? 

A. I think there is good scientific literature 

that is based on histopathological studies, so studies 

of tissues, studies evaluated in the laboratory 

setting establishing our fundamental understanding of 

pain pathways. 

Q. Is there a controversy in mainstream medicine 

as to whether a fetus at 24 weeks in utero can feel 

pain? 

A. No. 

Q. Are there medical associations that have 

given analysis on this question? 

A. Yes. 

Q. Are you familiar with the Society for 

Maternal-Fetal Medicine report on the use of analgesia 

and anesthesia for maternal-fetal procedures? 

A. Yes. 

Q. Did that come out in 2021?

A. Yes. 

Q. And what did it conclude in regard to fetal 

pain? 
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A. It had three general conclusions based on 

their review of the literature.  The first is that 

paralytics can be used in fetal procedures if needed 

to decrease fetal movement to help with the success of 

a procedure.  

The second conclusion was that analgesia and 

anesthesia may be used in in utero fetal procedures 

for the reasons that I just stated.  

And the third was that due to lack of good 

data they recommended against the use of analgesia for 

the purpose of any concerns for fetal pain in the 

setting of pregnancy termination. 

Q. And did it include a conclusion that the 

connections to the cortex prior to 24 weeks are not 

present -- excuse me -- prior to the late second or 

early third trimester? 

A. Yes. 

Q. And do you agree with that conclusion? 

A. Yes. 

Q. Are you familiar with Royal College's fetal 

awareness review of research and recommendation for 

practice from 2010? 

A. Yes. 

Q. What weight would you give its conclusions? 

A. I would give it tremendous weight.
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Q. And do you know what it concluded with regard 

to fetal pain? 

A. A very, very similar conclusion that the 

basic fundamental building blocks for pain are not 

present until after 24 weeks and the higher level 

cortical processing recognition and interpretation is 

not present until much later in the third trimester. 

Q. Are you familiar with the ACOG gestational 

development and capacity for pain statement? 

A. Yes.

Q. What did it conclude? 

A. Similarly that the fundamental building 

blocks are present at 24 weeks and beyond, but that 

additional higher lever processing was not present 

until later in the third trimester. 

Q. Dr. Tien, are you aware of any leading 

medical association at all that supports Dr. Condic's 

view?

A. No.

Q. My last question, Dr. Tien, is there anything 

else that you would want the Court to understand about 

fetal pain?

MR. GUARD:  Objection.  Calls for a 

narrative. 

THE COURT:  Sustained. 
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BY MS. SANDMAN: 

Q. Dr. Tien, is there anything from your 

perspective as a maternal-fetal medicine doctor, do 

you have any additional views on fetal pain?  

MR. GUARD:  Objection.  Calls for a 

narrative. 

THE COURT:  I think I know where she is on 

this topic.  Sustained.

MS. SANDMAN:  I'll pass the witness.

THE COURT:  Okay.  Cross. 

MR. GUARD:  Yes, Your Honor.

C R O S S-E X A M I N A T I O N 

BY MR. GUARD: 

Q. I apologize, Dr. Tien, since you did not 

disclose that you were going to testify on some of 

this information I don't actually have hardcopies of 

documents.  Doctor, you talked about a few minutes ago 

the Society for Maternal-Fetal Medicine's report on 

the use of analgesia and anesthesia for maternal-fetal 

procedures? 

A. Yes. 

Q. And that was based largely on a paper whose 

primary author was a Dr. Chatterjee; are you familiar 

with Dr. Chatterjee's paper? 

A. That consult series was based on several 

Petitioner App. 459



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

258
studies. 

Q. But one of the studies that it was primarily 

based on is one by Dr. Chatterjee, correct?

A. Yes.

Q. And Dr. Chatterjee on page 1167 of that 

consult said pain is a subjective phenomena that is 

difficult to assess, right? 

A. Yes. 

Q. It also said because it remains uncertain 

exactly when a fetus has the capacity to feel pain, it 

is best to administer adequate fetal anesthesia in all 

invasive maternal-fetal procedures to inhibit the 

humoral -- I said that wrong -- stress response, 

decrease fetal movement, and blunt any perception of 

pain as has been the standard practice since the start 

of maternal-fetal surgery in the early 1980s, correct? 

A. Yes.

Q. So it's been the standard of care and the 

standard practice for maternal-fetal surgery since the 

'80s to administer adequate anesthesia to fetuses, 

correct? 

A. As I previously discussed, the purposes of 

analgesia and anesthesia in in utero fetal surgery is 

several fold.  Blunting fetal physiologic response is 

one of them. 
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Q. So it's the standard practice to use 

anesthesia since the 1980s with fetuses having 

surgery, right? 

A. In the setting of in utero surgery where 

there is an incision required on the uterus it is the 

standard to offer analgesia and anesthesia for the 

reasons I previously alluded to and to blunt fetal 

physiologic response.  For procedures that do not 

involve an incision on the uterus, it is not the 

standard. 

Q. Maybe this goes to the category of things 

that are understated but would you agree with me, 

Doctor, that abortion is a politically charged issue 

in this country? 

THE COURT:  I --   

MR. GUARD:  I'll withdraw.

THE COURT:  Okay.  Thank you.

BY MR. GUARD: 

Q. You are not a neurologist, right?  

A. I'm not a neurologist.

Q. You are not an embryologist, right?

A. I'm not an embryologist.  

Q. You're a doctor who spends 70% of her time 

providing abortion services, right? 

A. As part of my expertise in obstetrics, 
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gynecology and maternal-fetal medicine a large part of 

that is a provision of abortion services. 

MR. GUARD:  Your Honor, would you instruct 

the witness to answer the question. 

THE COURT:  I think she just answered it.  I 

mean you haven't asked her anything she hasn't 

answered already a couple times today. 

BY MR. GUARD: 

Q. You've not done any research on fetal pain 

yourself, correct?

A. Correct.

Q. And you've never been part of a fetal pain 

study, right?  

A. That is correct. 

Q. And you're not a university professor, 

correct?

A. That is correct. 

Q. And you've never been a university professor, 

right? 

A. That is correct. 

Q. On your direct testimony you made a whole 

bunch of statements and testified about being a 

Florida medical doctor; do you recall that? 

A. Yes, I am a physician who works in Florida. 

Q. Your experience as a doctor in Florida is 
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extremely limited, right? 

A. Can you clarify limited?  

Q. Well, you've been a licensed doctor in 

Florida for 19 months, right? 

A. So I've had an active medical license in 

Florida for 19 months, but I've been caring for 

pregnant women for many more years than that. 

Q. You've actually been a practicing doctor in 

Florida for 15 months, right?  

THE COURT:  How long have your witnesses been 

licensed in Florida and practiced in Florida, 

Counsel?

MR. GUARD:  I did not have them testify about 

being a Florida doctor.  

THE COURT:  I know.  We're getting into the 

weeds here.  She's a licensed doctor in Florida.  

You've got one who's a professor.  You've got one 

who is a practicing physician for 30 years.  Each 

has their differences.  I've listened to all of 

it.  

MR. GUARD:  All right.  Your Honor, I'll move 

on.

THE COURT:  Okay.

BY MR. GUARD:

Q. You've only performed abortions in Florida 
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for one provider, right?

A. Yes.

Q. And almost all of those abortions have been 

performed at a single location in Jacksonville, 

Florida, correct? 

A. Yes. 

Q. Before you became an expert or while you were 

an expert in this case or before, you didn't speak to 

any other providers in any other part of Florida as 

part of your getting ready to be an expert, right? 

A. Correct. 

Q. And you're not familiar with any clinics 

other than how Planned Parenthood Southeast and North 

Florida performs abortions, right?

A. Not in Florida.

Q. All right.  Now, you made some statements 

about ACOG.  Have you ever been to ACOG's website? 

A. Yes. 

Q. On its website doesn't it have advocacy 

papers and even letters for doctors to sign advocating 

against abortion restrictions? 

A. There is an area for advocacy, yes. 

Q. So ACOG does have as part of its mission to 

advocate for abortion against abortion restrictions, 

right?
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A. As part of its mission for patient advocacy 

ACOG advocates for patient health based on the 

science.  Abortion is one of those issues.  It's not 

the only one. 

Q. I'm just going to move on.  I don't think 

that really answers the question but. 

THE COURT:  I thought it did.

MR. GUARD:  Okay.  Well, I respectfully 

disagree with that.  If I could just have a 

minute.

THE COURT:  Sure.

MR. GUARD:  Nothing further, Your Honor. 

THE COURT:  Any redirect?  

MS. SANDMAN:  No, Your Honor.

THE COURT:  Thank you, Doctor.  You can step 

down.  

I have Dr. Skop's transcript.  Dr. Biggs.  

The only thing I didn't have was a corrected copy 

of Dr. Biggs's deposition, so I'm going to borrow 

that from the Clerk.  I have all the declarations 

already in the file.  I'm going to take home 

Exhibit 8 and give the Clerk back the rest of the 

exhibits. 

MR. GUARD:  Your Honor, most of those 

depositions were also notices of filing on the 
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docket, so if you have trouble. 

THE COURT:  I can look them up.  All right.  

I'll do that.  Do you all want to start at 8:30 on 

Thursday morning instead of 9:00?  I've got a 

couple of hearings around 10 or so.  

MR. GUARD:  Yes, Your Honor.

THE COURT:  So Thursday at 8:30.  Same place.  

Same courtroom. 

MS. SANDMAN:  Your Honor, for the record, 

I'll rest our rebuttal case.

(Plaintiffs rest.)

THE COURT:  Okay.  Thank you.  Thursday at 

8:30, Courtroom 3G.  Okay.  Anything else before 

we go?

MR. GUARD:  No, Your Honor.

THE COURT:  I'm aware that July 1st  is on 

Friday, but all I can do is what I can do.  So I'm 

going to be honest with you when I hear closing 

argument and if I make a ruling on Thursday, I 

don't think it's going to be reduced in writing by 

Friday because I'm going to give whoever is not 

the prevailing party 24 hours to review.  I would 

just say the thing we can do to make it fastest is 

both sides, you may already have done this, both 

sides be working on orders which can easily be 
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modified depending upon the ruling as quickly as 

possible.  In some cases where I've had a little 

bit more time, I've asked lawyers to send me 

competing orders beforehand, but we just didn't 

have the time to do that here.  

Anything else from Plaintiff?  

MS. PILLAY:  Yes, Your Honor.  Thank You.  We 

understand that your judicial assistant is out 

this week. 

THE COURT:  Yes, she is. 

MS. PILLAY:  We apologize for the difficulty 

for you, but if there is a way that the parties 

can contact chambers if necessary with any 

scheduling issues or any follow-up questions. 

THE COURT:  Okay.  See this is difficult 

because I don't know what my email address is.  

I'll tell you the way that you can contact me is 

she's going to love that I do this, but Paula 

Watkins at Court Administration.  She doesn't know 

I've just given her name out.  And Court 

Administration, the Clerk can tell you how to get 

through them.  And if I had a little bit more 

time, I'd go down and get my email address.  But I 

never email myself.  And usually I think I know 

what it is, but I'm not exactly sure I do know 
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what it is.  I will have it by Thursday for sure.  

We can go off the record.  Let's go off the 

record.

(Hearing concluded at 5:30 p.m.)
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CERTIFICATE OF REPORTER

STATE OF FLORIDA  )

COUNTY OF LEON    )

      I, Doreen M. Mannino, Court Reporter, do hereby 

certify that I was authorized to and did report in 

stenotypy and electronically the foregoing proceedings 

and evidence and the captioned case, and that the 

foregoing pages constitute a true and correct 

transcription of my recording thereof.

IN WITNESS WHEREOF, I have hereunto affixed my 

hand the 4th  day of July 2022 at Tallahassee, Leon 

County, Florida.

___________________________
Doreen M. Mannino
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IN THE CIRCUIT COURT OF THE SECOND CIRCUIT 

IN AND FOR LEON COUNTY, FLORIDA

PLANNED PARENTHOOD OF SOUTHWEST 
AND CENTRAL FLORIDA, on behalf of itself, 
its staff, and its patients, et al.,

Plaintiffs,                 Case No. 2022 CA 000912
v.  

STATE OF FLORIDA, et al.,

   Defendants.
____________________________/

HEARING BEFORE THE HONORABLE JOHN C. COOPER

DATE TAKEN:  Thursday, June 30, 2022
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               Concluded at 1:41 p.m.

 
   PLACE: Leon County Courthouse
                Courtroom 3G  

301 South Monroe Street
           Tallahassee, Florida 32301

Reported by:
Doreen Mannino, Certified Court Reporter 
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          P R O C E E D I N G S 

THE COURT:  Let me know when you're ready.

MS. WHITE:  Your Honor, we're ready to 

proceed.  Whitney White on behalf of the 

Plaintiffs. 

THE COURT:  Okay.  Yes.  Let me give back to 

the Clerk the exhibit I borrowed is Exhibit 8, the 

deposition of Dr. Biggs.  So is there anymore 

evidence to put on at this point or are we going 

to do closing?  

MS. WHITE:  Not from the Plaintiffs.  We're 

prepared to proceed with closing. 

THE COURT:  So let me ask you all a question.  

It seems to me that I'm required by the Florida 

Supreme Court to find that there is a rebuttable 

presumption of constitutionality because the law 

does materially change the status of availability 

of procedures from the present law, so is it all 

right with everybody if the State tells me what 

their argument is to rebut that presumption and 

then I'll hear the Plaintiffs' argument; is that 

all right?  

MS. WHITE:  If that's how you would prefer to 

proceed, of course, Your Honor. 
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THE COURT:  In my head I think the burden is 

on it's unusual because the burden's on the State 

at least at this point to establish a basis as set 

forth in the stay to rebut that presumption.  So 

if we could do that that'll help me in a way that 

I've been trying to think it through since Monday.

MS. WHITE:  Certainly, Your Honor. 

THE COURT:  Thank You.  If you need more time 

to -- 

MR. PERCIVAL:  Not at all, Your Honor.  I 

have absolutely no problem with going first.  I 

think I generally agree with the way you framed 

it.  I guess I would just clarify one thing from 

the State's perspective.

THE COURT:  Sure.

MR. PERCIVAL:  We think that for example in 

Gainesville Woman Care when that burden shifted to 

the State that was only after the Plaintiffs had 

at least overcome the sort of facial challenge 

threshold.  And of course, we've raised arguments 

as to that.  If Your Honor disagrees with that, 

that's fine.  Again, I have no problem going 

first, but I just want the record to be clear that 

I think there's a little bit of disagreement on 

that point. 
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THE COURT:  I get what you're saying and 

there is a standing issue, too.  So why don't we 

talk about assuming that the State gets by, I 

haven't ruled on that, but what might be helpful 

for me just to consider is to consider the State's 

argument as to rebutting the presumption.  And 

then we'll go back and I'll hear the Plaintiffs 

response to that, also as to any facial validity 

issues and standing issues which have been raised 

by the State. 

MR. PERCIVAL:  Sure.  So you want me to start 

with the compelling interest?

THE COURT:  Yes, I would like to hear the 

compelling interest.  Then I want to go back and 

have the Plaintiff pick up and talk about you know 

the other issues we've just discussed. 

MR. PERCIVAL:  Okay.  So the two compelling 

interests we've advanced, Your Honor, are in 

maternal health and in conscious suffering.  And I 

think maybe the place to start is just to clarify 

something that I think got a little confusing 

during Dr. Condic's testimony. 

As I think it's been explained to Your Honor 

several times, there are sort of two ways to 

calculate gestational age.  One is measuring from 
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the time of fertilization and one is measuring 

from the last menstrual period.  So when          

Dr. Condic said that fetal pain begins in a range 

of 12 to 18 months, she was using the 

fertilization measure.  So what she was actually 

saying kind of from our perspective is 14 to 

20 months.  Weeks.  Excuse me.

THE COURT:  So you would add two weeks on it 

to translate her figures?  

MR. PERCIVAL:  Roughly two weeks.  As I 

understand it it's not an exact science, but 

that's sort of roughly how you do the numbers. 

THE COURT:  Here's what I had in my notes.  I 

had on her testimony pain 10 to 12 weeks and then 

I wrote next to that 12 to 14 if you convert it. 

MR. PERCIVAL:  Well, I think when you talk 

about pain she's talking about two different 

things.  And again, I'm not a scientist, but I'm 

going to try my best to characterize what I think 

she said.  

THE COURT:  Sure.

MR. PERCIVAL:  I think first she's talking 

about kind of the neural circuitry for response to 

pain.  So you put your hand on a stove, you feel 

pain, you pull your hand away.  That was the 
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earlier time.

And then the second time, the 12 to 18, which 

would be I guess 14 --

THE COURT:  14 to 20.

MR. PERCIVAL:  14 to 20, that's where she's 

talking about the additional sort of neurological 

development necessary for a conscious awareness of 

pain.  So the first number is just kind of laying 

the groundwork for the second range.  The second 

range is what the State is asserting as a 

compelling interest. 

THE COURT:  So the State is asserting that at 

14 to 20 I'm going to say LMP, last menstrual 

period.  Because that's what all the studies seem 

to be talking about.  At 14 to 20 weeks LMP that 

the fetus is self-aware and conscious -- 

MR. PERCIVAL:  I think I would say capable of 

consciousness.

THE COURT: -- awareness of pain.

MR. PERCIVAL:  That's correct, Your Honor.  

THE COURT:  Are you not going to argue the 

self-awareness because that's what Dr. Condic 

testified to?

MR. PERCIVAL:  No, we're going to argue that.  

I mean I guess it's a little I don't know if we're 
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saying the same thing when we say self-awareness 

and sort of consciously aware of pain.  I think 

awareness of the pain is what we're really focused 

on, but I think it's fair to say that awareness of 

the self is kind of like a necessary precondition 

to awareness of pain.  So I think that's fair, 

Your Honor. 

THE COURT:  So yours is maternal health which 

is I assume risk and mortality in the mental 

health testimony, and fetal pain is Dr. Condic 

basically. 

MR. PERCIVAL:  That's correct, Your Honor.

THE COURT:  Okay.

MR. PERCIVAL:  And I think what's significant 

is that the 15 weeks it has two things in common.  

It's No. 1, it's at the early part of the range 

where Dr. Condic testified that fetal pain is 

possible.  But it's also when the procedure 

switches to a D&E procedure, which is a different 

type of procedure which I understand there is a 

lot of disputes about the risk associated with 

that.  But even according to the Plaintiff's 

evidence, it has a four times higher significant 

complication rate. 

THE COURT:  Well, that gets to what the 
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evidence is on what the morbidity or mortality 

rate is and the risk because I think that's in 

conflict between your witnesses and the CDC, ACOG, 

RCOG, the Academy of Sciences, Engineering and 

Medicine and some other studies.  And then there 

is Dr. Skop who has different opinions and 

criticisms of those studies.  And then Dr. Condic 

didn't testify to as I understand to maternal 

health and any of those what I call medical issues 

except for she talked about fetal pain. 

MR. PERCIVAL:  Yes, I agree with that, Your 

Honor.  And I think Dr. Skop's expert opinion is 

that the best way to look at these is not to look 

at sort of the limited data available in the 

United States, but to look at Scandinavian 

countries where because they have single parent 

health care they have really good data where they 

can track the same person and see everything 

that's happening kind of across their medical 

history. 

THE COURT:  Would it be fair to say that   

Dr. Skop didn't think any of the data from the 

official governmental or what I call mainstream 

medical associations is accurate?  

MR. PERCIVAL:  I think --
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THE COURT:  Or she questions the accuracy at 

least?  

MR. PERCIVAL:  I think she questions them 

because I think she believes that all of them 

suffer from the same data limitations, which are 

data limitations that exist in as I understand it 

basically all of health care data available in 

this country because we don't have such a 

systematic way to track data as we do in 

Scandinavia.  And that's why she believes the 

Scandinavian studies are better because when you 

have a single parent health care system you sort 

of have the person's complete medical history in 

one place and you can take two populations, you 

know people of sort of otherwise similarly 

situated, you can look at people who had the 

procedure and who didn't have the procedure and 

you can compare different health outcomes. 

THE COURT:  So that's not The Turnaway Study?  

MR. PERCIVAL:  The Turnaway Study I think 

that is specific to mental health, and I think her 

criticism of that study is a different criticism 

as I understand it.  And the way I would describe 

her criticism is a selection bias criticism.  So 

if you're trying to ask a group of people who've 
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gone through something, whatever it is, and you're 

trying to find out whether they have had a good 

experience or a bad experience, whether they've 

had negative outcomes or positive outcomes and you 

approach them and you ask them do you want to talk 

about this, what I understood Dr. Skop's position 

to be is that that's what we call a selection bias 

in statistics that basically people who have had a 

positive experience are going to be more 

enthusiastic to participate in the study and to 

provide information about why their experience was 

positive.  And because the entire study was sort 

of based on people volunteering and being willing 

to volunteer, I think Dr. Skop's as I understand, 

again I'm not a statistician or a scientist, but 

my understanding of her critique is that that's 

not a defensible way to conduct a study of that 

nature.  I think she also criticizes the small 

sample size.  

THE COURT:  Of course Dr. Skop is not a 

statistician either.  She's a medical doctor who's 

never performed the procedure she's opining about. 

MR. PERCIVAL:  I would quibble with that a 

little bit, Your Honor, in that it's the same 

procedure.  Basically, as I understand the 
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procedure, the D&E procedure involves certain 

techniques.  She does those procedures on 

miscarriages, so like children that are no longer 

alive.  But she's done the same procedure.  So 

she's never done an abortion in that she's never 

terminated a healthy pregnancy, but she has done 

the procedure involved. 

THE COURT:  There's somewhere in her 

deposition which is evidence which involves a 

procedure which was being discussed as of 1981 and 

coming forward to the present.  She indicated she 

wasn't familiar with how the procedure had changed 

in the last 40 years.  So if you're going to 

testify as to what the risk are, don't you need to 

be familiar with the procedures involved and how 

that doesn't progress.  Last 40 years is not 

necessarily the be all and all, but I think the 

privacy amendment was 1980 so that's -- 

MR. PERCIVAL:  I don't have that in front of 

me, Your Honor, but she was trained in medical 

school on the procedure after the 1980s.  So I 

think what she was saying there is not that she's 

not familiar with how it's performed now, but that 

she's not familiar with how it was performed in 

the 1980s perfectly. 
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THE COURT:  No.  She said she was familiar 

with the procedure in the '80s, that she does not 

know how that improved since then.

MR. PERCIVAL:  Can I pull that up, Your 

Honor?

THE COURT:  I can give you -- if you'll give 

me a second I'll give you -- I thought I had a 

page number.  Let me see if I can find it.  

Okay.  Page 155 of her deposition.  And there 

may be more context that you want to talk about, 

but my quote that I wrote down is quote it was 

referring to a procedure or a technique from my 

memory is 1981.  Again, some of this I did at 4:30 

this morning, so it's possible there's an error in 

there.  It says, "It's possible there have been 

improvements in the techniques that make it 

safer."  But my takeaway from that is that she was 

not, and I wouldn't expect her to be, as familiar 

with that.  It's like if I were in private 

practice and I wasn't a tax lawyer, I wouldn't be 

all that familiar with how to make out a tax 

return or something.  So I kind of got us off on a 

tangent there a little bit I think, so I don't 

recall my point now.  But that was a point I noted 

is that there seemed to be from Dr. Skop there was 
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an unwillingness to rely upon essentially any US 

data.  That being CDC, American Academies of 

Sciences, Engineering and Medicine, ACOG.  Well, I 

guess that includes UK too, RCOG.  And at one 

place where she said on page 175 of her deposition 

she didn't believe that there is any accurate data 

in the United States concerning abortion and 

mortality rates.  And then on page 91 she says, I 

think the rates.  Again, I think that's they may 

either be mortality or procedural risk.  I'd have 

to go back and look.  But she said, I think the 

rates are higher but there may not be a study that 

documents that.  So how do I deal with that?  

That's sort of my overall question. 

MR. PERCIVAL:  I guess I want to start with 

your initial question, which is looking back at 

this transcript here's what I understand.  So she 

was pointing to a study from the '80s comparing 

the safety of earlier abortions to later abortions 

to make the general point that later abortions 

were more dangerous.  And she was asked in her 

deposition, well, isn't possible that the 

techniques have improved since 1980.  And what she 

said was that she basically wasn't aware how the 

techniques had been improved since 1980.  I think 
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based on when she went to medical school and what 

she's testified about her experience the best way 

to understand that is not that she's not aware 

about how it's done now, but that she's not aware 

about how it was done in 1980 and thus is not 

aware how it has improved since 1980 to the 

present.

THE COURT:  Well, page 118, maybe this is a 

different study, she was referring to a study 

analyzing data from the 70s and one from the early 

2000s.  She said, "I don't have any knowledge of 

how accurate the mortality data was then versus 

now."  So does she know in her testimony or 

deposition whether mortality has gotten worse, 

better, or stayed the same since 1980?  

MR. PERCIVAL:  Well, I think first thing I 

would say is that her view is that there is a 

general problem with the way data is collected on 

abortion in this country and that is the principal 

reason that she points to abortion in other 

countries.  And these are not you know 

underdeveloped countries.  These are countries 

with sophisticated health care systems.  But her 

point is because of these sort of inherent 

limitations in the way we collect this data in 

Petitioner App. 485



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

17
this country overall that would apply to anybody 

who is speaking to the risks in this country.  

Because again this is her general criticism of the 

way we collect this data in this country.  She 

thinks the Scandinavian studies are better. 

THE COURT:  Doesn't she also say, and I 

understand bias in consideration of opinions 

because everyone has an opinion.  Every expert 

who's testified has an opinion which does the fact 

that they have a particular bias doesn't 

necessarily mean whichever side their on, 

Plaintiff or Defendant, that disqualifies them as 

an expert.  But her, Dr. Skop's, thought came 

strongly through to me that there is this data 

collection issue.  But also she gave little or no 

weight to any of what I call the mainstream 

organizations and studies.  AMA, the article in 

the AMA Journal, ACOG, American Psychological 

Association I think and the I call it The 

Academies for short, Academies of Sciences, 

Medicine and Engineering.  I've given it a 

different name every time, but let's just call it 

The Academy.  She expresses that these are 

pro-choice, that the people involved in the 

research are pro-choice, and therefore their 
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studies are biased and they're not worthy of 

belief essentially. 

MR. PERCIVAL:  I would disagree that that is 

her sole point.  I think that she did you're right 

criticize the bias of some of these organizations, 

but I think she always coupled that with a 

substantive criticism of the techniques of the 

study.  And I think she even said or she would say 

that in her view there's a methodological problem 

that's not being acknowledged fairly and that one 

of the reasons the bias is relevant is it sort of 

explains why in her view a problematic methodology 

is not being corrected. 

THE COURT:  Did she criticize The Academy 

study on mortality and acknowledge that she didn't 

really even know how that study was set up?  She 

said she'd have to dig into it to find out what 

they considered.  I'm loosely paraphrasing.  I can 

get you a quote. 

MR. PERCIVAL:  Yes, if you show me the page. 

THE COURT:  Okay.  Let's see if I can find 

it.  Let's see first if I even wrote this down.  

If I didn't, I won't be able to find it that 

quickly.  She did it on page 155 of her deposition 

that it's possible there have been improvements in 
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techniques that make it safer, which strikes me as 

not that much of admission because even the 

questions from the State are assuming that medical 

techniques have gotten better in the last 40, 

50 years.  I really don't think there is any 

dispute about that.  Methods used for abortions 

have changed.  There is different ways of dilating 

the cervix now than they did before.  All of which 

you would expect to have lower side effects and 

lower mortality as a result. 

MR. PERCIVAL:  I think the State's position 

though is more about the relative risk than the 

overall risk or that basically that the earlier 

procedures are significantly safer as a relative 

matter as compared to the later procedures. 

THE COURT:  Let me see if I can.  I'm going 

to have to go through to find out it.  One of her 

other criticisms of The Academy report on D&E 

related hemorrhage is that the study is bias 

because it only looks at the good doctors and not 

the bad doctors.  So it seems that she thinks the 

more experienced you are the less valid data on 

your practice should be considered, that we should 

look at the lowest common denominator in which to 

set policy.  That is the bad doctors. 
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MR. PERCIVAL:  I don't think that's what 

she's saying. 

THE COURT:  I don't think that's what she 

intended, but that's sort of what she said. 

MR. PERCIVAL:  No, I think what she's saying 

is that a study that only looks at the sort of top 

tier and doesn't look at the entire range is not 

an accurate reflection.

THE COURT:  Well, that's like saying there 

are dentists who are killing people in the office 

constantly when they're filling cavities and we 

can stop that by not allowing any dentists to fill 

cavities.  We could solve that problem.  Instead 

of saying why don't we get rid of the dentists who 

are filling cavities wrong and killing people.  To 

me that's where I see an issue with her analysis. 

MR. PERCIVAL:  I agree with the second half 

of what you said.  I disagree that that's what   

Dr. Skop said, so I kind of disagree with the 

premise.  I think what she is saying is that when 

you are trying to figure out how risky something 

is you look at a representative population.  So 

you would look at doctors sort of 1% through 100%.  

You wouldn't just look at the top 50% because that 

wouldn't accurately capture the risk.  
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THE COURT:  All right.  I do have a question 

on a different topic on something else.  I do have 

a question because I guess TW talked -- the first 

case TW says that there must be a compelling 

interest, to prove that the law was constitutional 

there must be a compelling interest through the 

least restrictive means.  And they quote TW, a 

comment in there indicating that maternal health 

is not a compelling interest until your 24 weeks 

or later. 

MR. PERCIVAL:  I thought they said second 

trimester.  Second trimester is earlier. 

THE COURT:  I will defer to whatever they 

say, but here's my question.  When the privacy 

amendment was passed let's say 1980.  I don't want 

to tie too much to 1973, '74.  So when the privacy 

amendment was passed in 1980 and there was a 

certain state of risk in the first 24 weeks which 

I think is still the law today and I think it's 

based on viability.  That's the way Florida I 

think's come up with the 24-week figure.  You 

could do abortions from 1 to 24 weeks.  And there 

was a certain level of risk involved in the 

procedures in 1980 both first and second 

trimester.  And I believe there is evidence to 
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show that in general all of the procedures have 

gotten better and safer.  But I have found no 

evidence unless you can point it out to me that 

any of the risk or mortality has gotten worse 

since that time.  So if I'm correct in that 

premise, what is the compelling interest to the 

least restrictive means to correct the situation 

where the maternal health issues have not gotten 

worse?  In fact, they more likely have gotten 

better.  

So it would be like football.  Football 

season's coming up.  The reason there's all these 

rules in college in FL about spearing and not 

roughing the quarterback and all that is because 

there was a real problem with roughing the 

quarterback and just calling penalties on it 

wasn't stopping people from roughing the 

quarterback.  In fact, it was getting worse.  So 

they passed these restrictions.  You can't spear.  

You can't do other things.  And it seems to me 

compelling interest should take a situation that 

has gotten worse and gets better.  Or I think I 

understand your argument is if there is any risk 

or anymore mortality then it's a compelling 

interest to lessen that.  
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MR. PERCIVAL:  I don't think that's exactly 

my argument, Your Honor.  But I think there were a 

few questions in what you just said.  I want to 

take them piece by piece if I can.  

THE COURT:  Sure.

MR. PERCIVAL:  I'll start with I think your 

factual question is has it gotten more risky.  I 

don't think there is evidence of that, but I do 

think there is probably more evidence on the 

safety available than there was in 1972.  And a 

very good example of that is the Scandinavian 

study, which is a truly sort of comparison 

population study. 

THE COURT:  Really Scandinavia is comparable 

to the US?  

MR. PERCIVAL:  In terms of the health care?  

I wouldn't say it's -- 

THE COURT:  Health care, poverty levels, 

educational levels, diversity of population; don't 

you see obvious differences?  

MR. PERCIVAL:  I mean I see a lot of 

differences.  I'm not sure why those differences 

would affect sort of health care related. 

THE COURT:  Would they effect -- for example, 

in the US in certain sections of the US there is a 
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higher infant mortality rate in general not 

related to abortion, but in general, and it's 

generally tracked to economic circumstances and 

education circumstances, in some cases fear of the 

health system, et cetera.  Are those figures 

exactly the same in Scandinavia as they are in 

America?  

MR. PERCIVAL:  Of course not, Your Honor.  

But I think there is something really important 

that I think I want to clarify about a comparison 

study.  So when you're doing a comparison study, a 

properly controlled study which is the gold 

standard in science.  

THE COURT:  You factor out those differences.

MR. PERCIVAL:  Well, you don't factor them 

out.  But the purpose of the Scandinavian study is 

not just you know here's the overall complication 

rate or the overall death rate.  It's saying 

here's a controlled population and then here's an 

otherwise similarly situated population that has 

had this procedure and then it's comparing them.  

So what it's meant to capture, what a study like 

that is meant to capture is the effect of having a 

procedure specifically.  And so I think that would 

control for a lot of the differences that Your 
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Honor is describing, but I do understand the point 

you're making.  

THE COURT:  The issue though is as I 

understand that if you take any medical procedure 

and you limit the use of that medical purpose, you 

will have fewer side effects and fewer deaths as a 

result of that medical procedure regardless of 

what it is.  

By the way, I did survive my crown Tuesday.

MR. PERCIVAL:  Happy to hear that, Your 

Honor.  

THE COURT:  But no one told me which dental 

procedure has a higher mortality rate than 

abortion and I'm not sure I wanted to know.  But I 

understand the concept that with any medical 

procedure there are risks.  Colonoscopy.  There 

are obvious risks there at least according to The 

Academy and I think CDC and others.  It's a higher 

risk of death than abortion, legal abortion, 

volunteer legal abortion through the 24-week 

period for first and second trimester.  And if you 

say instead of saying everyone from 50 and over 

should get it you say you can't give that until 

your 65, well, you will have fewer complications 

rates as a result of that because that procedure 
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is limited.  So it can't be a compelling State 

interest to cure complication rates, can it, by 

just limiting the procedure if the procedures are 

being done correctly?  Now I'll give you an 

example where it could be I think a constitutional 

limitation.  Require the doctors performing the 

abortions to either have privileges at a local 

hospital or there be an arrangement that there is 

a doctor who has privileges will be on call at 

that local hospital to see patients with problems.  

That might already be in Florida law or a 

regulation.  That technically is a restriction, 

but it seems to me it serves a compelling interest 

that we know there's going to be a certain number 

of complications and a doctor can't come into 

town, do abortions, leave town, and provide no 

means of aftercare should a patient need 

aftercare.  That I think would be an example of a 

constitutional restriction.  

Abortions after viability I think based upon 

all the case law I've seen would be an example of 

a constitutional in Florida restriction on 

abortion.  The Supreme Court says there is a right 

of privacy for abortions, but I think its always 

drawn the line at viability from my reading.  So 
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that's a constitutional restriction on that.  It's 

where you drawn the line.  It's not as easy as it 

might look for someone who's outside this 

courtroom as it is those of us who are inside this 

courtroom.  So how do I get passed the argument 

that I'm going to hear from the Plaintiffs that 

all they want to do is reduce the number of 

abortions.  Yes, that will cut down on mortality.  

Or if you cut it from 24 weeks to 15, yes, that 

would because as we know from the testimony most 

of the procedures now up to 15, not all but I 

would say probably the vast majority are based on 

medication not an actual surgical procedure.  So 

there is a lower risk early than there is late.  

But how will I rationalize that with the fact that 

all medical procedures have complications?  

MR. PERCIVAL:  So I think respectfully there 

is a false premise in the way you framed that 

entire issue.

THE COURT:  I'll be glad to hear it.

MR. PERCIVAL:  I think the false premise in 

what you've laid out is the idea that if you cut 

things off at 15 weeks every single person who is 

having a post 15-week abortion before is simply 

not going to have the procedure. 
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THE COURT:  I agree with you.  Some will and 

I think there is some testimony to say in some 

other states. 

MR. PERCIVAL:  Or they can have them earlier 

which is safer. 

THE COURT:  Some will not get them.  Some 

will get them before the 15 weeks.  I don't 

dispute that.  But some won't know that if there's 

an amniocentesis that's done at 15 or 16 weeks and 

it turns out there is a horrible birth defect that 

this child will not survive for six weeks or six 

months or whatever, if that's not discovered until 

after 15 weeks under HB5, there's no remedy there 

at least in the State of Florida.  You would have 

to travel to a different local.  

If someone is the victim of there is an 

acronym that's used for this in there.  Partner 

violence.  I don't recall the acronym, but your 

partner that you live with, a person you live with 

engaged in violence.  And part of domestic 

violence we all now is excessive control of the 

other person.  Violence is -- I'm not a 

sociologist, but I've handled thousands of 

domestic violence cases.  Violence is a means of 

control among other things in a domestic violence 
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situation.  Limiting the person who is the victim 

of violence from leaving the house is a means of 

control which is often the case.  There's 

testimony here in this case.  There's studies of 

that.  So with a 15-week cutoff there is going to 

by a certain number of people who are victims of 

domestic violence who just can't get out of their 

house until week 16 or 17.  They will have no 

option at least in Florida.  They will some other 

place.  I get that.  But in Florida they won't.  

If someone is raped, and we see this all the time 

here in our criminal courts, women are raped and 

they're so traumatized they won't testify at 

trial.  They can't bring themselves to do it.  We 

recently had a criminal trial where a woman was 

raped and the woman was so traumatized she didn't 

testify.  And the conviction was reversed and came 

back down to be tried and like a couple years 

later she was able to come in and go through that 

process.  So I can't give you numbers.  I can't 

tell you it's high, low, or medium.  But we know 

that there are women who are raped who take a long 

time to process what happened to them and it might 

be in week 16 or 17.  So we have that.  

So I do agree with you that there will be 
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some people in the 15-week ban who will get their 

abortions earlier.  They won't have to travel out 

of state and they will get them here likely with 

few if any complications, but I don't think we can 

say that that's everyone.  So that's the issue I'm 

confronting on that point.  I don't think I 

disagree with you on your factual statement there 

at all.

MR. PERCIVAL:  I'm pleased to hear that, Your 

Honor.  

THE COURT:  Let's say I don't completely 

disagree.  But there will be a number of women who 

will make an extra effort to get it within the 

15 weeks.  Now it's harder in Florida than some 

other states because not only do you have to get 

the 15 weeks, you have to come twice within 

15 weeks under Florida law.  But that's not in 

front of me. 

MR. PERCIVAL:  Understood, Your Honor. 

THE COURT:  So the other states I don't know 

was it Texas where they've done some studies on 

people coming in earlier?  Was that the 6-week 

cutoff in Texas?  

MR. PERCIVAL:  That sounds correct, Your 

Honor. 
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THE COURT:  I don't know if those states 

require you come in twice.

MR. PERCIVAL:  I strongly suspect they do.  

Waiting period laws are incredibly prevalent, but 

I don't have that in front of me. 

THE COURT:  It doesn't make it impossible, 

but it makes it harder to come in twice.  Not from 

a standpoint of I'm going to change my mind.  I'm 

talking about from the standpoint I have a job, I 

need to take off twice, I have a guy who's beating 

me up every other night and it's only so many 

times during the day where he goes out and goes 

and I can escape and get out there.  

I'm not here to litigate that case.  That 

case has been done.  It's not in front of me.  But 

you have to take into context the existing law in 

Florida which that case now is and what happens 

when you push it back from 24 to 15.  There is 

going to be a certain group of people that it will 

be harder for them because of the waiting period 

to get in early.  But I do not doubt your 

suggestion that a portion of those that are 

getting after 15 weeks now will get them before 

15 weeks in the future.  

MR. PERCIVAL:  And the Plaintiffs concede 
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that that is a procedure if they go earlier it's a 

procedure with a lower complication rate. 

THE COURT:  Yes, it is.

MR. PERCIVAL:  I guess one reaction I would 

give to what you just said, Your Honor, is that I 

don't want to put words in your mouth, but I just 

want to tell you kind of what I'm hearing.  What 

I'm hearing is that you have concerns that there 

may be particular applications of this law to 

particular people's circumstance that you think 

might be unconstitutional? 

THE COURT:  And you think that's not facial?  

MR. PERCIVAL:  Correct.  That is exactly my 

position.  That is exactly what the First District 

said in the Gainesville Woman Care. 

THE COURT:  Well, they were reversed.

MR. PERCIVAL:  No, the second time. 

THE COURT:  The second time?  The second time 

they just said there was a disputed issue of fact.

MR. PERCIVAL:  But they said a lot about the 

facial challenge, Your Honor.  And they said as 

their interpretation of the first Gainesville 

Woman Care decision in the Florida Supreme Court 

and the First District's decision characterizing 

the holding of the Florida Supreme Court I think 
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is binding in this proceeding.  And they were very 

clear that you know they actually articulated many 

of the hypotheticals you've just articulated and 

said those sorts of hypotheticals are only 

accounted for, and I'm not disagreeing with you 

that those are very sympathetic hypotheticals.  

I'm not pushing back on that at all, Your Honor.  

I'm just saying that I think the First District 

was very clear in the second Gainesville Woman 

Care case which is binding that those are not 

relevant to a facial challenge.

THE COURT:  Well, don't you -- haven't you 

argued somewhere that dicta is not binding?

MR. PERCIVAL:  Well, I don't think that was 

dicta in that case.

THE COURT:  I read all those cases last week.  

And what I do know is the First District the first 

case which roundly criticized, wasn't me, roundly 

criticized the then chief judge who entered that 

order and reversed him was then itself equally -- 

I'm not a big fan of criticizing other lawyers or 

judges, et cetera.  I don't think it -- it doesn't 

feel good when it happens to you so.  But they 

roundly criticized the First District.  I'm not so 

sure that either side produced anything other than 
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heat in the round criticism, but they disagreed 

strongly.  And I still think the main object of 

the First District in the second opinion was 

there's disputed issue of fact.  Now I understand 

what you're saying and I will read that again 

sometime today before I rule.  But again, I'll 

read it again in light of what you said.

MR. PERCIVAL:  My read of that decision is 

that they had sort of two conclusions.  One, there 

were disputed access to compelling interest.  And 

two, the trail court applied the wrong standard.  

They said both things is a basis for reversal and 

they instructed the court on remand. 

THE COURT:  They said Judge Louis shouldn't 

have used summary judgment and then the case came 

back down and it was decided on summary judgement.  

What changed?  

MR. PERCIVAL:  Well, we had discovery, Your 

Honor, and plaintiffs withdrew all their fact 

witnesses.  I was involved in the case.  I 

actually argued.  

THE COURT:  You obviously did a good job. 

MR. PERCIVAL:  Thank you, Your Honor.  

THE COURT:  Okay.  All right.  I was not 

involved in that case.  What I know is what I've 
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read in the case reports. 

MR. PERCIVAL:  I guess what I would say just 

respectfully is regardless of whether Your Honor 

believes that this First DCA's second time around 

with that case was fateful to what the Florida 

Supreme Court said I think an intermediate 

appellate court's sort of post decision 

interpretation of the Florida Supreme Court is 

binding.   

THE COURT:  Is it binding if it differs from 

what the Florida Supreme Court has held?  So if 

what the First District says something about the 

right of privacy that varies from one of these 

supreme court decisions, how do you deal with 

that?  

MR. PERCIVAL:  I think it would be binding.  

There might be outer limits where I just haven't 

thought about that and I don't have an official 

position on that, but I just don't think that's 

what's going on here. 

THE COURT:  Neither do I really.  But I will 

think about that and I will read that opinion 

again.  Sorry.  I've interrupted you with a series 

of Socratic dialogue. 

MR. PERCIVAL:  That's quite all right, Your 
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Honor.  Where do you want to go from here, Your 

Honor?  I have a whole presentation prepared, but 

I can see you're focused on certain things. 

THE COURT:  Here's what I think your argument 

is that the compelling circumstances is the 

testimony you provided on maternal health and 

maternal health is subdivided into risk and 

mortality and mental health. 

MR. PERCIVAL:  Yes.  And I would think of all 

of them generally as sort of fatal and nonfatal 

complications if you're willing to view mental 

health that -- 

THE COURT:  And fetal pain I got to be honest 

with you I have real questions about Dr. Condic's 

testimony that there's fetal pain when there's 

almost no brain at that stage. 

MR. PERCIVAL:  Well, I think you know she 

talked about the question of whether the thalamus 

is enough for a conscious experience of pain and I 

think she pointed to some studies that actually 

demonstrate that.  One of them involved two 

populations of people.  One who were more pain 

sensitive and one who were less pain sensitive.  

And what they did is they took those sort of two 

groups, human adults and they gave them painful 
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stimuli.  You know they poked them or something.  

And all of the participants, the pain sensitive 

ones and the nonpain sensitive ones, said that 

hurt.  They reported experiencing pain.  But they 

monitored the brain activity and the pain 

sensitive people had activity in sort of the part 

of the brain that Plaintiffs say needs to be 

develop for conscious experience of pain.  But the 

non-pain sensitive people only had brain activity 

in the thalamus.  They didn't have brain activity 

in the portion of the brain the Plaintiffs say is 

an essential component. 

THE COURT:  So the people that said there is 

no pain, only registered in the thalamus. 

MR. PERCIVAL:  No, everyone reported pain.  

It's just that some of them were prescreened as 

pain sensitive and some of them were prescreened 

as not pain sensitive.  So the way I would think 

about it is that while there may be certain 

emotional reactions to pain that you need that 

full development.  For the threshold question of 

can you consciously feel pain like the category of 

people who are not self-reported as pain 

sensitive, they reported pain and that only 

involved thalamus activity. 
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THE COURT:  I may have this wrong.  I think 

the Plaintiff in one of its memos cited some cases 

from some other states that critiqued either    

Dr. Condic or Dr. Skop.  I think Dr. Condic on the 

pain issue.  Does that ring a bell for you?  

MR. PERCIVAL:  I know they cited those cases.  

I don't think that's part of the record properly 

in this case.  

THE COURT:  Well it's a case; isn't it?  It's 

a case.  You know if you asked an expert opinion 

have you ever been rejected by another court, 

that's not a relevant consideration if another 

court has rejected it?  

MR. PERCIVAL:  I mean they can put that in 

the record, but I think just the fact of the case 

alone.  I mean the thing I would say is if you 

actually look at Dobbs itself Dr. Condic offered 

an expert declaration in that case.  It was 

rejected.  But if you read the concurrence of 

Judge Ho in the Fifth Circuit critiquing the 

district court's approach in not allowing that 

evidence -- we didn't provide that to Your Honor 

but I am aware of that.  So she was the offered 

expert in the case that the US Supreme Court 

justice cited and at least one Fifth Circuit judge 

Petitioner App. 507



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

39
was heavily critical of the district court for not 

allowing that evidence in. 

THE COURT:  I don't recall -- it may be in 

there because that Dobbs case is a long decision.  

I read a lot of it over the weekend -- if they 

discuss the pain issue or not. 

MR. PERCIVAL:  I don't think they did.  

Just they didn't -- 

THE COURT:  They threw it out on the implied 

as I understand implied right of privacy and this 

issue of abortion wasn't allowed in 1776 or 

something.

MR. PERCIVAL:  I would characterize it 

slightly differently, but --  

THE COURT:  Well, what did they say?  I 

thought they went back to when the constitution 

was written and looked at what medical procedures 

were common at that time. 

MR. PERCIVAL:  Yes, I think that was 

certainly part of their analysis that it wasn't 

sort a clearly established right from the 

beginning. 

THE COURT:  Okay.  So what do you think on 

the fetal pain situation?  The comments in TW I 

think the Plaintiff has made is that issues like 
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that are not for the court to consider before 

viability, but only after viability.  I can maybe 

find you the -- 

MR. PERCIVAL:  I know exactly what you're 

referring to.  I think what they say is that the 

State's interest in potential life becomes 

compelling only upon viability. 

THE COURT:  Right.  I think it was on 

somewhere around headnote 6 in that area. 

MR. PERCIVAL:  But the way I would think 

about at least the current state of Florida's 

right to privacy case law is it's a strict 

scrutiny standard.  So it's not saying you can't 

do these things.  It's saying the State has to 

satisfy this standard.  And if you look at sort of 

the right to privacy case law overall and not just 

in the abortion context, it's an area of law where 

the State is frequently successful.  It's not sort 

of the equal protection strict in theory fatal in 

fact.  It is a standard that the State has 

satisfied.  And so at most -- we've raised 

arguments about whether that's dicta and all those 

things, but I'll put that to the side.  At most I 

would read In re: TW to say that the specific 

interest and interest in protecting the life of 
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sort of a child in utero, a fetus, whatever you 

want to call it does not become compelling until 

viability.  But an interest in preventing 

conscious suffering I think is just a different 

interest that the court hasn't opined on.  

THE COURT:  Well, here's a section in TW.  

1989.  Okay.  TW.  I'm trying to find you -- this 

is headnote 6, page No. 1193 where it says, "Under 

our Florida Constitution the State's interest 

becomes -- the State's interest.  I think this is 

dealing with the fetus not the mother.  I think 

that's the context of the quote.  "The state's 

interest becomes compelling upon viability as 

defined below."  Which they I think define as 

24 weeks.  So if that's still the law now, all we 

can look at is what is now, am I permitted to 

consider this fetal pain issue based upon that 

statement in TW?  

MR. PERCIVAL:  We think so only because we 

think that the court was not specifically 

addressing this interest.  But we certainly have a 

dual interest here, Your Honor, and the other 

interest is just creating our record for appeal.

THE COURT:  I understand.  I had another 

question and then it just escaped my mind.  It 
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will come to me sooner or later.

MR. PERCIVAL:  I don't want to take the wind 

out of your sails, Your Honor.  At this point I 

would probably move on to standing, irreparable 

harm, but if you want to keep talking about the 

merits. 

THE COURT:  All right.  I think I understand 

where your, where the State's position is on 

compelling circumstances, maternal health, fetal 

pain.  I think it would be appropriate now if you 

would like to make the argument on standing and 

the other issue.  Then the State can come and 

respond to that -- I'm sorry -- the Plaintiff's 

can come and respond to that.  Why don't we do 

that?

MR. PERCIVAL:  You want me to start with 

standing.  Yes.  So I'll start with standing.  As 

I think everyone agrees -- well, I'll let the 

Plaintiff say what they agree with, but at least 

our position is that no plaintiff in this case is 

asserting a personal right to privacy so this is a 

third-party standing doctrine case.  I think Your 

Honor is absolutely right what you said at our 

first hearing which is that there is no sort of 

categorical bar to people in the Plaintiff's 
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position asserting the privacy rights of their 

patients at least under existing law.  We 

recognize that.  That has been recognized in many 

cases.  But our position is regardless of whether 

people in a certain situation have been allowed to 

do that in the past in every specific case, the 

Plaintiff has to satisfy the three elements in 

Alterra.  Now the question is not can they satisfy 

it.  The question is did they offer the evidence 

in this case.  And in our view two of the three 

elements in this case on this record and on this 

complaint they neither made the necessary 

allegations nor offered the necessary evidence.

And let me talk about those.  So there is 

three elements.  There is injury in fact, close 

relationship, and the inability of the person who 

possesses the right to sort of assert their own 

rights.  We agree at least under existing law that 

the close relationship requirement is satisfied as 

you have a doctor and a patient.  So what we're 

focused on is injury in fact and the ability of 

women to assert their own rights.  

And what's notable is that Plaintiffs don't 

even articulate this test in their complaint.  

They just sort of ignore it.  They just sort of 
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assume that because they're a doctor going on 

behalf of their patients that they just have 

third-party standing.  And we just don't think 

that's consistent with the Florida Supreme Court's 

decision in Alterra.  

So I want to start with injury in fact.  The 

whole point of injury in fact is not does the 

third-party have injury in fact, but does the 

Plaintiff have injury in fact.  And if you read 

their filings, the entire focus of their briefing 

is harm to Floridians, harm to our patients.  But 

for the injury in fact requirement they have to 

show that they're injured.  I have little doubt 

that if Plaintiffs put together the right record 

they may very well be able to show loss of you 

know financial injury.  If you look at Planned 

Parenthood's website second trimester abortions 

are apparently more expensive.  I don't know if 

they make more money off of them, but they 

certainly charge more for them. 

THE COURT:  They charge more.  I think there 

might be more --

MR. PERCIVAL:  There might be more cost.

THE COURT:  -- cost to it.

MR. PERCIVAL:  But they certainly could have 
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offered that evidence, but they didn't.  And so 

the question is on the evidence before the Court 

have they shown injury in fact to themselves.  So 

there is sort of I think two other injuries in 

fact they assert.  Although, some of those you 

know there's irreparable harm and there's injury 

in fact.  I think they're going to overlap in 

inquiry.  The first and principal one they assert 

are the penalties, discipline, criminal penalties, 

things like that.  The States's position however 

is that the clear testimony and representations 

have been that when this law goes into effect 

they're going to stop providing the services.  

They're not going to go provide the services and 

face the criminal penalties.  So they can't say 

that the criminal penalties inflict an injury in 

fact.  

Now I want to be very clear what the State is 

not saying.  The State is not saying that a person 

has to violate the law, be punished -- 

THE COURT:  To have standing.

MR. PERCIVAL:  -- and have standing.

THE COURT:  Right.

MR. PERCIVAL:  I'm saying something very 

different, which is if your plan is to cease the 
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conduct to avoid the criminal penalty then you 

have to show that cessation of conduct inflicts an 

injury in fact, which goes back to for example 

financial injury.  So we're not -- again, we're 

not saying that a plaintiff in their position 

could not meet this and that's why I think there 

are several cases finding that they have met it.  

Our point here is that they just simply chose not 

to offer that evidence and this is an essential 

element of third-party standing.

Let me figure out where I am in my outline, 

Your Honor, if I may have a minute. 

THE COURT:  Okay. 

MR. PERCIVAL:  The other prong -- I think the 

other thing I was going to talk about more goes to 

irreparable harm.  So I'll skip to the other 

prong.  The other prong is the ability of women to 

assert their own rights, whether a person who is 

in the circumstances Your Honor described could go 

file an as applied challenge.  Now we have cited 

several cases where women in Florida have brought 

such a challenge.  But again I think the essential 

point is not whether I or you or the Plaintiffs 

believe that women can do that.  The question is 

did the Plaintiffs make this allegation and did 
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they offer proof of it.  And if you scour their 

entire complaint, there is not a single allegation 

that women cannot assert their own rights in 

court.  And we just think that is fatal under the 

third-party standing test in Alterra.  

Now in the reply brief the Plaintiffs 

essentially argue it's so obvious that women 

cannot do this that we don't need to even offer 

proof of it.  I think that's around pages 23 to 24 

of their reply brief, Your Honor.  But in doing so 

they essentially assert a bunch of facts that 

they've neither alleged or proved and they just 

kind of throw them out there in their reply brief.  

But as Your Honor knows, that's not how a factual 

record works.  You can't just sort of say things 

in your reply brief and expect them to be part of 

your complaint and a part of the record.  

I think there is some notable things about 

the contentions they make in their reply brief.  

For example, they rely significantly on the 

mootness doctrine as a reason that somebody cannot 

bring a case on their own behalf, that the case 

might become moot before they can litigate the 

case.  But of course there is a very well-known 

exception that applies in this circumstance.  It's 
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the capable of repetition yet evading review 

exception.  It's the exception that allowed Roe in 

that case to bring her case.  Roe is not her real 

name as I'm sure Your Honor knows.  She was 

anonymized.  In Re: TW is another example that 

obviously that the person's name was not TW.  She 

was anonymized.  And so we just don't think on 

this record that they can satisfy this essential 

element to their standard.  

That takes to me to irreparable harm unless 

Your Honor has questions about that. 

THE COURT:  No, I'm following you. 

MR. PERCIVAL:  Okay.  On irreparable harm we 

see the irreparable harm allegations as three 

different things.  I'm going to do them slightly 

out of order because I think we can just knock one 

off very easily.  Criminal penalties as a matter 

of clearly established Florida precedent are not 

irreparable harm because a person can raise the 

constitutional claim as a defense in a criminal 

proceeding.  We cited a lot of case law on that.  

I did not understand the Plaintiff's to push back 

significantly in their reply on that.  I'm sure 

counsel will let me know if she disagrees and I'll 

welcome the opportunity to talk about that more.  
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But I want to put that one to the side because I 

think that's the easy one.  

The other two theories of irreparable harm 

are two.  One is loss of constitutional rights.  

And I think we agree that there is significant 

case law that says that the loss of constitutional 

rights is irreparable harm.  And in fact, the 

Florida Supreme Court said that in Gainesville 

Woman Care.  But there is a wrinkle to that that 

as we're aware was not addressed in the Florida 

Supreme Court.  And we think it's an important 

wrinkle.  And it's the interaction between the 

third-party standing doctrine and irreparable 

harm.  In our view, just like the Plaintiffs have 

to show injury in fact, the Plaintiffs have to 

show that they are irreparably harmed, not that 

someone else is irreparably harmed.  And we think 

this is particularly important in light of the way 

Judge Tannenbaum described the constitutional writ 

of injunction in Bird. 

THE COURT:  Which we all agree is not 

applicable to this case.

MR. PERCIVAL:  I don't agree with that. 

THE COURT:  I thought we did at one of our 

hearings. 
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MR. PERCIVAL:  Let me explain that.  I think 

that's really important, Your Honor.  There are 

several things in Bird.  There are several things 

that the court said.  The court made some general 

statements about the constitutional writ of 

injunction.  Those statements about the nature of 

the constitutional writ of injunction absolutely 

apply in this case.  The thing that does not apply 

is his statement about the status quo because 

everybody agrees in this case that the relevance 

status quo was before HB5 was enacted and so an 

injunction would preserve the status quo.  But 

Judge Tannenbaum said a lot of other things about 

the writ of injunction and I'm going to get to 

some of those when I talk about the scope of 

relief that I think are highly relevant to this 

case.  

And one of them is that the purpose of a 

temporary injunction is to preserve the status quo 

between the parties and prevent irreparable harm 

to the parties.  So the parties who are here today 

asking you for relief have to show that they will 

suffer irreparable harm and that the status quo 

needs to be preserved for that purpose.  And so 

pointing to sort of the general irreparable harm 
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of Floridians does not satisfy that test.  

Now, I think that takes us to their other 

theory of irreparable harm which they call 

interference with the doctor-patient relationship.  

And I think the important point here is that this 

is not some case where some private actor is 

interfering with the doctor-patient relationship.  

The State is setting medical standards.  Every 

single medical standard that the State sets 

affects the type of care that doctors can provide.  

Doctors comply with the law.  If the State says do 

this procedure differently, if the state says 

report this information, if the state says wait 24 

hours, all of those thing are going to affect the 

way a doctor provides care.  But it cannot be the 

case that every medical regulation that was ever 

enacted irreparably harms doctors because it 

interferes with the doctor-patient relationship 

because a precondition to practicing medicine in 

this state is complying with state law.  And 

doctors have no right to have a doctor-patient 

relationship that is not in accord with state 

regulation.  So we don't think that's a viable 

theory for irreparable harm either.  And as we 

understand it those are the only three theories 
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they've advanced.  I have if Your Honor has 

questions about that. 

THE COURT:  Do you want to go to the facial 

challenge?  

MR. PERCIVAL:  Yes.  I talked about that a 

little already, but I'm happy to say more about 

it.

THE COURT:  And once you finish with that 

then I'd like to turn it over to the Plaintiffs.  

We might take a short break, but then turn it over 

to the Plaintiffs. 

MR. PERCIVAL:  That that would be fine, Your 

Honor.  On the facial challenge, I mean I think 

I've already explained what the standard is and I 

can say it again.  It has to be all women in all 

circumstances.  You know I think we've described 

and the Plaintiffs have agreed that the relative 

percentage of abortions this applies to is low.  I 

think the more important point because 

Plaintiffs's objection to that is well, no, no, 

no, you have to look at the situations the law 

applies to and then see if it's unconstitutional 

in all of those applications.  And I think that's 

where it takes us back to the conversation you and 

I had about how you agree that at least some women 
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will simply schedule their abortions earlier 

resulting in a procedure with a lower complication 

rate.  And so we think that at least the law's 

application to people who are going to get an 

early procedure with a lower complication rate 

that the law does not violate the rights of all 

women in all circumstances because of that 

category of people regardless of how you feel 

about kind of all the other issues we've talking 

about.  I can talk more about it, but I think 

that's the State's basic position. 

THE COURT:  Can we take a break, give the 

court reporter a break.  She's been working for 

over an hour.  Let's take 15 minutes off and come 

back at 10 after and then we'll start with the 

Plaintiffs.  

(A recess was taken from 9:54 a.m. to 10:18 

a.m.)

THE BAILIFF:  All rise.  Court is back in 

session.  

THE COURT:  Okay.  I read the Gainesville 

case again.  Plaintiff, so you can start wherever 

you wish to start.  Standing and facial challenge 

might not be a bad place to start.

MS. WHITE:  I'm happy to start on standing 
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and facial challenges if that's what Your Honor 

would prefer.

THE COURT:  So long as we do address that at 

some point.

MS. WHITE:  I'm certainly am planning to 

address that.  What I was going to do was sort of 

go through the issues in the order which you 

already discussed with opposing counsel and 

certainly will touch on the facial relief and 

third-party standing as part of that.  There are 

two points that I just wanted to make at the very 

top that I think are important to keep in mind 

when evaluating the question overall.  

The first one is that the State of Florida 

already has a ban on abortions after viability.  

That law is not being challenged in this case and 

as a result the only question here and the only 

effect that HB5 has is as to previability 

abortions.  And under the Florida Supreme Court 

precedence In Re: TW neither the interest in 

maternal health nor an interest in fetal life can 

support a ban on abortions before viability.  As 

some of Your Honor's comments in the colloquy with 

opposing counsel acknowledge of course the 

interest in maternal health is compelling in the 
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second trimester and that can support certain 

regulations to advance the quality of care to make 

sure that the provision of abortion care within 

the state is safe.  But the TW case does make 

clear that there is a distinction between 

regulating in the interest of maternal health 

versus passing a ban that would cut off access and 

take the decision to have a previability abortion 

out of the hands of the woman entirely.  That's 

what HB5 does.  And under the precedence there 

there simply isn't -- the State cannot satisfy 

strict scrutiny with a ban of that nature.  

I think the second point that I want to 

emphasize up top and that again has already been 

alluded to including in sort of the order of the 

arguments this morning is that under strict 

scrutiny the State bears the burden of proof.  And 

so that means the State has a very heavy burden to 

offer through evidence that it has a compelling 

interest at stake in this issue and that HB5 

actually advances that interest and does so 

through the least restrictive means.  And none of 

the evidence that the State has put forward with 

respect to either of its asserted interests is 

sufficient to withstand that very heavy burden.
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So I'd like to take each of the asserted 

interests and turn to I'll start with maternal 

health.  So first I think it's important to 

remember Dr. Tien testified that there is ample 

evidence that abortion is extremely safe at all 

gestational ages including after 15 weeks LMP, and 

critically abortion is far safer than the 

alternative which is to continue pregnancy and 

carry to child birth.  The State has made a lot, 

put a lot of emphasis on the notion that abortion 

is safer earlier in pregnancy and the risks do 

increase with gestational age and that is true as 

Dr. Tien testified.  But those small increases in 

risk with the abortion procedure pale in 

comparison to the huge disparities in safety when 

compared to the maternal mortality risks.  

There was some discussion about what medical 

and medical sort of safety and statistics have 

changed since 1980.  I think one of the most 

critical things is that in recent years maternal 

mortality rates have gotten worse.  The maternal 

mortality crisis in this country is shocking and 

it is rising. 

THE COURT:  That's the non-abortion.

MS. WHITE:  Non-abortion-related maternal 
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mortality, correct.  The risks of death associated 

with childbirth are 12 to 14 times higher than the 

risks of death associated with abortion.  So when 

considering the State's arguments about maternal 

health and safety, I think it's important to keep 

in mind that what the State is asking is that for 

women denied an abortion under HB5 the State is in 

effect mandating the medically riskier course for 

them.  And in those circumstances HB5 cannot 

advance an interest in maternal health.  

I think the second piece that's important on 

the State's asserted interest in maternal health 

is there's been emphasis in earlier abortions.  

But also as Dr. Tien testified there are many 

women who are not going to be able to obtain 

abortions earlier.  The reasons that women obtain 

abortions after 15 weeks are varied, but in 

general there are circumstances that are already 

very complicated.  These are women who are not 

able to obtain abortions earlier because of very 

complicated life circumstances.  They may not know 

they're pregnant.  They may be facing intimate 

partner violence or poverty-related obstacles that 

impeded their access to earlier abortion, or they 

maybe experiencing maternal and fetal health 
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conditions that either do not arise or that 

significantly worsen after 15 weeks.  None of 

those circumstances are going to magically vanish 

just because HB5 is in effect.  And again for 

those women there will not be a possibility for 

them to get abortions earlier and HB5 will 

actually deny them access to care within Florida. 

THE COURT:  Let me ask you this question and 

this leads into one of the comments that the 

defense lawyer made on facial challenge issue, and 

I know you're going to deal with that exclusively.  

But I think your argument, and tell me if I'm 

wrong, is that in Florida the status quo today is 

that all women have a right to an abortion up to 

week 24, nonviable abortion up to week 24 no 

matter the reason.  It's their choice.

MS. WHITE:  That's correct. 

THE COURT:  And HB5 is a substantial 

restriction on that by taking nine weeks off that 

period and adding certain restrictions within the 

post 15-week period that aren't there now.  And is 

it your argument that therefore the significant 

restriction of HB5 affects all women's fundamental 

rights of privacy as now exist in Florida?  

MS. WHITE:  So, Your Honor, I think this 
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speaks directly to the facial challenge, so I'm 

happy to address it on those terms.  I think 

what's critical to keep in mind is that when 

considering facial relief the question under 

binding Florida Supreme Court precedence is 

whether there is any set of circumstances in which 

the law can be constitutionally applied.  The 

State as referred to abortions before 15 weeks, 

but HB5 does not apply to those abortions.  The 

State concedes in their brief that as to women 

accessing abortion before 15 weeks there is simply 

no effect.  So the relevant body of abortions that 

are going to be affected by this law are only 

those tanking place after 15 weeks, and those are 

the only the abortions that need be considered in 

determining the facial challenge.  And that's 

completely consistent with the First DCA's 

decision, the second decision in Gainesville on 

the second summary judgement decision when it 

refers to whether the law violates the rights of 

all women in all circumstances.  I don't think the 

State even reads that strictly literally.  It's 

not the case that there needs to be a showing that 

all women whether they are seeking abortions or 

not or are pregnant or not have their rights 
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violated by the enactment of the law.  The 

question is whether those to whom the law applies 

whether all of their rights are violated. 

THE COURT:  But all women in Florida who have 

the ability to bear a child, all women in Florida 

have the right as of today to choose to have an 

abortion if they get pregnant within the first 

24 weeks of pregnancy.

MS. WHITE:  Correct, up until viability. 

THE COURT:  HB5 restricts that for all women 

as far as their choice to do it within a 24-week 

period.

MS. WHITE:  Yes.

THE COURT:  And I understand your other 

point, too.

MS. WHITE:  And so I think with respect to 

those who are able to seek it earlier those just 

aren't circumstances in which the law is being 

applied and so the existence of those 

circumstances can't be taken as situations in 

which the law is constitutional because it doesn't 

apply at all.  

And the other distinction that I wanted to 

make with the Gainesville case is that in that 

case the mandatory delay law applied to all 
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abortions in the state.  And so the court in using 

the language that it did was referring to the 

rights of all women seeking abortions because that 

was the scope of abortions that were going to be 

affected by that law.  Not so here where the only 

abortions affected by HB5 are those taking place 

after 15 weeks.  And those are the ones that are 

relevant to the facial relief test because those 

are the only circumstances in which the State 

would need to prove that it can constitutionally 

apply HB5 after that point.  And I think one thing 

that I would also note is that the consequences of 

the State's argument otherwise that in the 

existence of abortions before 15 weeks can somehow 

save this law from facial invalidity has 

extraordinarily broad implications.  According to 

the State you know if that were the case then it 

would mean that a ban at 12 weeks or 8 weeks or 

even 5 weeks would also be immune from facial 

challenge so long as there are some women no 

matter how few who can still access legal abortion 

within Florida.  And under that theory it seems 

that there is no abortion restriction that would 

be susceptible to a facial challenge unless it 

prevented every single abortion in the State of 
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Florida.  There's no support for that in the case 

law and it doesn't make sense as a logical matter.  

Either it would make a mockery out of the notion 

of fundamental rights for the State to be able to 

restrict abortion rights so broadly and to only 

have inadequate piecemeal as applied relief be the 

only possible remedy when every circumstance in 

which the State would be applying the law would be 

a violation of the fundamental rights under the 

Florida Constitution. 

THE COURT:  Okay.  I think that's your 

position on facial challenge.

MS. WHITE:  That's correct.

THE COURT:  I interrupted you.  Let's go to 

the point I interrupted you.

MS. WHITE:  Sure.  So again I was talking 

about abortion safety.  And again I think the 

testimony of Dr. Tien I think makes clear that the 

comparative safety between abortion and childbirth 

is really the relevant set of circumstances here.  

Where the state is mandating that women undertake 

the medically riskier course it cannot be said 

that cutting off access at 15 weeks advances an 

interest in maternal health.  And what the State 

offers in response to Dr. Tien's testimony is the 
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testimony of Dr. Skop.  And under the State's very 

heavy burden Dr. Skop's testimony simply cannot 

carry the weight that the strict scrutiny test 

placed on it.  

As Your Honor sort of alluded to, Dr. Skop in 

her testimony admitted that her own opinions about 

the safety of abortion are not supported by 

leading medical organizations.  She does not trust 

modern abortion statistics from any US 

organization or government authority and instead 

asks Your Honor to look to abortin statistics in 

other countries.  But again this is an issue in 

which the State bears the burden and there's no 

evidence to suggest that those statistics would be 

comparable within the US.  Within the US what we 

do have is a great deal of research and a great 

deal of analysis of abortion safety as Dr. Tien 

explained all of which points in a direction 

directly opposite to Dr. Skop's opinions.  What 

Dr. Skop is asking this Court to accept in place 

of this host of information from organizations 

like ACOG and the CDC and the AMA is just her own 

speculation and innuendo that all of these 

organizations are infected with such extreme 

pro-abortion bias that nothing they say or publish 
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on the question can be trusted.  

I also want to address specifically             

Dr. Skop's claims about safety rates for abortion 

later in pregnancy, and I want to just remind you 

that Dr. Skop has never performed or recommended 

an abortion.  By contrast Dr. Tien has the most 

advanced medical training of any expert in this 

case as both an OB-GYN and a specialist in 

maternal-fetal medicine which involves treating 

complex pregnancies.  She's treated thousands of 

patients facing complex pregnancy issues.  And 

she's the only expert in this case with experience 

both providing abortion care and caring for women 

who carry their pregnancies to term.  

Dr. Skop's testimony made a lot of 

allegations about the potential for second 

trimester abortion techniques to damage 

reproductive anatomy or have consequences for 

later fertility, but as her declaration made clear 

these studies and science that she's relying on 

they're wildly out of date.  And as Dr. Tien's 

testimony made clear, they're disconnected from 

modern practices in the provision of second 

trimester abortion care.  Dr. Skop admitted on her 

cross-examination that she's not aware of any 
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current evidence, any current data that suggests 

that second trimester abortions are unsafe to the 

degree that she says.  And again, this sort of 

speculation just simply is legally insufficient to 

carry the State's heavy burden of proof to show 

that HB5 in cutting off abortion access at 15 

weeks is advancing an interest in maternal health.  

I also want to address briefly Dr. Skop's 

testimony about mental health.  Dr. Skop admitted 

that she's not an expert in mental health.  She 

draws her testimony based on her experience being 

married to a psychiatrist and the fact that she's 

an OB-GYN, but she holds no specialized training 

or direct academic or research experience on 

questions of mental health.  In contrast 

Plaintiff's rebuttal witness, Dr. Antonia Biggs, 

whose declaration was admitted into evidence, has 

extensive experience and training specifically 

looking at questions of abortion and mental 

health.  And based on her research and her deep 

familiarity with the literature in the field,    

Dr. Biggs explained in her declaration that there 

is no reliable evidence that abortion, including 

second trimester abortion leads to any increases 

in mental health harms.  She also explains that 
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the research relied on by Dr. Skop is deeply 

methodologically flawed including because it 

doesn't control her prior mental health history or 

relies on inappropriate comparator groups.  By 

contrast the highest quality data including the 

Turnaway Study with which Dr. Biggs was directly 

involved has a strong methodological design, a 

perspective design and a unique comparison group 

that looks specifically at the question of mental 

health outcomes between women who wanted abortions 

but were denied them and those who were able to 

get a desired abortion.  And that study found no 

evidence that having an abortion resulted in any 

increase in mental health harm.  And to the 

contrary actually found that being denied a wanted 

abortion can have short-term mental health 

consequences and long-term adverse consequences 

for women's lives including their socioeconomic 

security, their aspiration for their future, and 

their overall well-being.  So again on this 

question the State's evidence simply cannot carry 

the weight under strict scrutiny to show that HB5 

will actually advance let alone that it's 

necessary to advance the State's interest.  

I also want to just briefly address the least 
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restrictive means prong.  Here again the State 

bears the burden of proof to show that HB5 is the 

least restrictive means of advancing any interest 

to maternal health.  And specifically with respect 

to the argument that it will encourage early 

abortions I think it goes without saying that 

there is many other ways that the State could have 

encouraged early abortions without completely 

cutting off access to care after 15 weeks.  The 

State has resources at its disposal through which 

it could have disseminated information about 

access to early abortion to make it easier for 

Floridians to identify early abortion access 

services.  They could remove barriers like the 

mandatory delay law that recently went into effect 

and requires women to make two trips to their 

providers and thereby delay their abortion 

appointments, or it could ensure that insurance 

and Medicaid coverage is available for women to 

make sure that they can afford abortions as early 

as possible.  But the State did none of these 

things.  It just simply cut off essential health 

care at 15 weeks and again that can't pass muster 

under strict scrutiny.  

Also, on the least restrictive means prong, 
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I'd briefly like to address the question of 

specific incidences in which complications are 

identified.  Again, I think the notion that 

incidences like those that were in the record 

related to Pensacola, incidences where a specific 

provider is known to be out of compliance with the 

existing regulations and where the state 

regulatory disciplinary authorities are already 

taking steps to address it, the notion that the 

least restrictive means of addressing situations 

like that is a statewide ban that applies across 

the board including high quality providers again 

simply just cannot carry the State's burden under 

strict scrutiny.  

I'd like to turn next to the State's asserted 

interest in fetal life and fetal pain.  So first I 

just want to briefly say that as a matter of law 

the State's interest being asserted here is the 

same one that was addressed and rejected in In Re: 

TW as being not compelling until the point of 

viability.  And Your Honor need look no further 

than the State's own brief to make that clear.  

The State refers to the interest as protecting 

"children in utero."  And the cases that it cites 

in support of this interest talk about state 
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interests in preservation of life and protecting 

third parties that first of all have never been 

applied in the context of pregnancy or abortion in 

Florida court precedence, but also would be 

indistinguishable from the interest in fetal life 

if applied in that context.  So put simply none of 

the cases that the State has provided here provide 

any basis for this Court to either distinguish 

this from what has already been addressed in In 

Re: TW or to provide a basis for concluding that 

it is a separately compelling interest.  But I 

think even more importantly the evidence that the 

State put forth through Dr. Condic about this 

question also fails to satisfy the State's burden 

under strict scrutiny.  Dr. Condic's opinions rest 

on fringe theories about fetal development that as 

she admitted on cross-examination are at odds with 

the conclusions of mainstream medical 

organizations including the American College of 

Obstetricians and Gynecologists, the Royal College 

of Obstetricians and Gynecologists, and the 

Society for Maternal-Fetal Medicine.  Dr. Condic 

is not a medical doctor.  She has no clinical 

experience providing care, maternal or fetal care.  

And in her own words she is an animal biologist 
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who does not work on humans.  And more critically 

her opinions are simply out of step with 

mainstream medical organizations that do 

specifically focus on the subject matter and have 

specialized expertise here.  Dr. Condic agrees 

that the neural connections between the thalamus 

and the cortex do not exist before 24 to 26 weeks 

LMP.  She just disagrees with every other leading 

medical organization that those connections are 

necessary for a conscious experience of pain, but 

she could not identify a single major medical 

organization that agrees with her about that.  I 

think it's also important to note that even on its 

terms Dr. Condic's testimony on this question is a 

moving target.  She describes conscious experience 

of pain, apprehension of pain, nociceptive pain, 

and provides a wide range of fetal ages at which 

she postulates that it might be possible that some 

version of an experience of pain could be 

possible.  And in her prior testimony though she 

admitted that it's not possible to make a clear 

and unambiguous case that fetal pain does in fact 

exist even at 18 weeks LMP, which of course is 

after the gestational age at issue in this case.  

So this sort of theorizing, these sort of moving 
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targets about what might conceivably be possible, 

again are simply insufficient to carry the State's 

heavy burden to prove that HB5 is necessary to 

advance a compelling interest even if assuming 

this interest to be compelling under In Re: TW.

And I'd also like to point out that            

Dr. Tien's testimony on this question should be 

given great weight.  Dr. Tien is a maternal-fetal 

medicine specialist.  She has direct experience 

providing care in context that involve 

intrauterine surgery.  And she testified that 

contrary to Dr. Condic's assumption the use of 

anesthesia and analgesia in such surgeries are not 

indicative of any concern for fetal pain and 

rather serve independent purposes such as 

immobilizing the uterus -- sorry -- relaxing the 

uterus or immobilizing the fetus in order to 

ensure controlled conditions for those surgeries.  

But critically where fetal procedures are 

performed that do not involve incisions into the 

uterus, anesthesia and analgesia are not used.  If 

Dr. Condic's speculation about pain had any 

resemblance to established medical practice then 

anesthesia would be used in this context and 

they're not.  And so I think Dr. Tien's testimony 

Petitioner App. 540



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

72
underlines how disconnected from modern science 

and medical practice Dr. Condic's opinions are.  

I'd also like to briefly address the least 

restrictive means prong with respect to the 

asserted interest in fetal pain.  Again, I think 

the State bears the burden to show that this is 

the least restrictive means.  The State says that 

its interest is just in preventing pain and yet 

the means that it has chosen is to completely ban 

abortions.  This is not a targeted regulation that 

seeks to just reduce pain or mitigate pain during 

an abortion procedure.  It sweeps much more 

broadly than that to try to cut off access to 

abortion all together and take the decision out of 

women's hands in general.  I'll also note that as 

some of Your Honor's questioning on Monday alluded 

to that if Dr. Condic's theories were correct that 

would mean that HB5 is also under inclusive.         

Dr. Condic's testified about the possibility of 

fetal pain much earlier than 15 weeks and so the 

fact that the State seems to disagree with its own 

expert about the precise point at which the 

interest in fetal pain or the existence of fetal 

pain is possible is yet another reason why the 

Court should give this testimony no weight.  
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So I think for all of those reasons, it's 

clear that the evidence presented simply can't 

carry the State's heavy burden under strict 

scrutiny to show that these interests are 

compelling that HB5 is necessary to advance them 

or that HB5 is the least restrictive means of 

advancing either.  

I think I've already addressed the questions 

about facial relief, so I'd like to move onto some 

of the non-merit arguments that were raised 

particularly with respect to irreparable harm.  So 

the State has challenged Plaintiff's ability to 

rely on the clear and obvious per se irreparable 

harm that will befall their patients if HB5 goes 

into effect.  But as the Florida Supreme Court 

explained in the Gainesville case, violations of 

constitutional rights are per se irreparable harm 

that do not have an adequate remedy of law.  I 

think particularly in the context of a motion for 

a temporary injunction where the sole purpose is 

to preserve the status quo and prevent irreparable 

harm it would simply make no sense for there to be 

a rule that would require this Court to turn a 

blind eye to obvious irreparable harm that will 

result from the endorsement of this law.  And the 
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State has identified no binding authority that 

says this Court must do that.  None of the cases 

that the State cites to support the argument that 

Plaintiff's cannot rely on irreparable harm to 

their patients to satisfy the TI factors, none of 

those cases involves circumstances in which the 

Plaintiffs are found to be able to assert the 

rights of third parties under third-party 

standing.  And certainly that was the precise 

situation in the Gainesville Florida Supreme Court 

case and in that case the plaintiffs were 

similarly situated and were also asserting rights 

on behalf of their patients and the court found 

irreparable harm specifically because of the 

infringements of privacy rights on women seeking 

to terminate their pregnancies in Florida without 

any sort of inquiry into separate irreparable harm 

for the plaintiffs.  But in any event, Plaintiffs 

have also shown irreparable harm to themselves.  

There is no dispute that Plaintiff's currently 

offer abortions after 15 weeks and that they would 

be forced to stop that under coercion of the 

threatened criminal and licensing penalties that 

HB5 carries.  HB5 will thus force Plaintiff's to 

stop providing safe, comprehensive, and 
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compassionate health care to their patients 

against their medical judgment and against the 

needs and best interests of their patients.  That 

coercion and the damage to the relationship with 

their patients that Dr. Tien testified to both on 

the stand and in her declaration, those harms 

cannot be remedied by money or any other existing 

legal process which is the definition of 

irreparable harm.  

And with respect to the State's argument that 

there can't be irreparable harm or damage to the 

doctor-patient relationship because its the 

State's prerogative to regulate medical standards 

of care, if Your Honor reaches the irreparable 

harm factor it will be because there is already 

been a showing of likelihood of success on the 

merits, and therefore a likelihood that the care 

being provided after 15 weeks is constitutionally 

protected.  The State cannot assert that it has a 

legitimate interest in cutting off the ability of 

doctors to advise their patients as to access to 

constitutionally protected medical care if Your 

Honor has already concluded that indeed the care 

that would be cut off by HB5 is likely to be 

constitutionally protected.  
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I'll turn now to third-party standing.  The 

State is asking this Court to be the very first 

one in Florida to hold that doctors lack 

third-party standing in circumstances like this to 

represent the interests of their patients.  And 

it's asking this Court to do so in the context of 

a temporary injunction application that again is 

seeking to preserve the status quo and prevent 

irreparable harm to those patients.  Doing so 

would be contrary to the Florida Supreme Court's 

decisions in State versus Presidential Women's 

Center and North Florida Women's Health and 

Counseling Services and in the Gainesville Woman 

Care case.  It would also ignore the First 

District Court of appeals rejection of this 

precise argument in North Florida which then when 

went up to the Florida Supreme Court the Florida 

Supreme Court considered the merits without any 

concern about patient standing.  

But in any event, Plaintiffs as we layout in 

our brief have satisfied all of the factors, the 

three prong factors for third-party standing.  

Defendants concede that Plaintiffs have a close 

relationship with their patients.  Plaintiffs also 

clearly have a concrete stake in this case given 
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that HB5 targets them directly with criminal 

prosecution, license revocation, and other 

personalities.  The Florida courts look to federal 

case law on third-party standing as you know.  And 

I refer to Craig versus Boren which talks about 

the parties that are actually subjected to the 

legal duties, obligations, and penalties are the 

most obvious claimants in situations like this.  

That's precisely the situation here.  I would also 

point to the MedImmune US Supreme Court decision 

as well, which also recognized that where a party 

has ceased providing conduct that would in order 

to protect themselves from threatened criminal 

penalties that coercion, that coercion that is 

under threat of government action is itself a harm 

giving rise to standing, and so that is clearly 

the case here.  

With respect to the hindrance I think it's 

also very clear that there are obvious obstacles 

to individual patients bringing challenges to HB5.  

The cases that the State cited to point out that 

there are instances in which individuals have 

brought challenges related to pregnancy are simply 

in opposite.  None of those are time based 

abortion restrictions.  What the State is arguing 
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is that there is no hindrance here to a woman 

15 weeks pregnant learning that she cannot have an 

abortion and then having to bring an independent 

suit all the while racing against the clock at the 

risk of being forced to carry her pregnancy to 

term against her will if she can't secure relief 

in time.  And if these proceedings are any 

indication you know that litigation could involve 

not just procuring a lawyer and filing a suit, but 

procuring expert witnesses, maybe sitting for 

deposition going through an evidentiary hearing 

all the while day in and day out being forced to 

remain pregnant against her will.  The clear 

injustice of such an outcome is why courts have 

repeatedly found that abortion providers can bring 

suits like this one in order to vindicate the 

rights of their patients.  

Lastly, Your Honor, this wasn't raised in the 

colloquy with opposing counsel, but I did want to 

briefly touch on the issue of the bond.  

Plaintiff's again have shown that we're likely to 

succeed on the claim that HB5 is unconstitutional 

and understand that we must post a bond if this 

Court is to order an injunction.  The purpose of 

the bond is to protect against the possibility of 
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damages should the injunction prove to be 

wrongfully entered, but Defendants have offered no 

evidence in this case of what their reasonable 

damages might be.  So if this Court enters a 

temporary injunction here, Plaintiffs request that 

it impose a bond of only $5,000 or something 

similarly limited.  Defendant's arguments that the 

bond should actually be a million dollars is 

frankly unserious and wholly unfounded.  The State 

claims that such a bond would be necessary to 

cover lost tax revenues from future taxpayers who 

they maintain would be born if HB5 is not enjoined 

and prevents abortions after 15 weeks in 

pregnancy.  So first I'd like to point out that 

this argument is completely contradictory with 

their argument on the merits that HB5 is not 

actually going to widely cutoff access and 

everyone is just going to get their abortions 

before 15 weeks instead.  But moreover, their 

theory of damages is pure speculation.  It's not 

an actual estimation of damages.  And Plaintiffs 

submit that there would be no damages from a 

wrongfully entered injunction in this case, but 

what the State has put forward you know a citation 

to one article from self.com and sort of 
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speculation that you know that any future child 

born because someone is not able to get an 

abortion is going to live in Florida its whole 

life, pay taxes in Florida its whole life, and 

never drawl down any tax resources from the State 

is again purely speculative.  We cite cases in our 

brief showing that bonds based on such inadequate 

evidence and speculation are erroneous.

Lastly, I just want to note that a bond 

amount of this size would be a huge barrier to 

future litigants seeking to vindicate 

constitutional rights.  And so for that reason 

alone in order to ensure that the courthouse doors 

remain open for vindication of fundamental rights 

Plaintiffs request a bond of only $5,000 or 

something similarly limited.  

Unless Your Honor has other questions for me, 

I think I would just reiterate Plaintiff's -- 

THE COURT:  Can you give me five minutes?  I 

left one of my notebooks at the office and I'd 

like you to briefly go through the injunction 

elements, the four injunction elements and give me 

your thoughts on that.  I'll be right back.

(A recess was taken from 10:52 a.m. to 10:57 

a.m.)
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THE BAILIFF:  All rise.  Court is back in 

session.  

THE COURT:  Thanks.  Okay.  If I could hear 

just your take on the four elements.  I think 

what's argued in your reply that constitutionality 

is shown -- I'm sorry -- if unconstitutionality is 

shown the four elements don't need to be 

satisfied.

MS. WHITE:  So in the Florida Supreme Court's 

decision in Gainesville the court made quite clear 

that it's not that they necessarily really don't 

need to be shown, but that the other elements in 

the context of the constitutional challenge pretty 

much flow directly from them.  So where there's a 

likelihood of success has been shown that a law is 

likely unconstitutional the constitutional 

violations are per se irreparable harms and it is 

always in the public interest to prevent the 

enforcement of unconstitutional laws.

On that last piece, I would also just briefly 

address an argument from the State's reply brief 

that it's in the public interest because HB5 

protects health and safety.  I think again if the 

Court has already concluded that HB5 is likely 

unconstitutional then that means that the State 
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has not carried its burden to show that HB5 

actually advances any such interests.  And so that 

would not weigh in favor of the public interest 

factor either.  The public interest factor would 

weigh heavily in favor of preventing the violation 

of Floridian's fundamental constitutional rights. 

THE COURT:  Okay.  Thanks.  I have nothing 

further.  Thank you so much.  Let me ask the State 

to come up and just complete whatever you would 

like to argue.  I'll just give you a little bit of 

scheduling.  I'd like to go to about 11:30 or so, 

take an hour for lunch.  If you're close to being 

finished by that time, I'll give you extra time to 

finish if you want to.  

MR. PERCIVAL:  I have a single page of notes, 

Your Honor, but I think you and I we tend to get 

into back and forth.

THE COURT:  Well, I've decided we've had 

enough Socratic dialogue today, so I'm just going 

to listen to you. 

MR. PERCIVAL:  Okay, Your Honor.  Where I 

want to start is with the standard for temporary 

injunction.  That is extraordinary relief and 

Plaintiffs bear the burden to establish all four 

prerequisites.  Now I understand Your Honor's 
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position that as to the likelihood of success on 

the merits prong once they make a certain showing 

the burden shifts, but that does not remove their 

burden to prove the other three elements.  That's 

their burden.  And there was a moment when counsel 

said that the State has not shown that HB5 is in 

the public interest.  That is not our burden.  

That is their burden.  

I want to talk about -- I have just a list of 

really quick points.  

THE COURT:  Sure.

MR. PERCIVAL:  On third-party standing one 

point I want to point out to Your Honor is that 

that's what we call a prudential standing theory.  

It's not jurisdictional.  And what that means is 

unlike typical standing which is jurisdictional 

and cannot be waived third-party standing is a 

waivable theory.  So what that means is that if 

you have a case where the defendants do not raise 

the third-party standing doctrine and the court 

presumes standing that says nothing about whether 

standing was shown because this --

THE COURT:  So if it's not jurisdictional 

it's in essence an affirmative defense which you 

can waive. 
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MR. PERCIVAL:  I don't think it's an 

affirmative defense in the sense that the State 

has the burden, but I think it's a waivable 

argument.

THE COURT:  You're right.  You don't get to 

an affirmative defense if the party who has the 

burden --

MR. PERCIVAL:  But if the State never points 

out, hey, they didn't meet the elements, the court 

has no obligation to sua sponte address that 

issue, and therefore these long list of cases 

where standing was kind of assumed but never 

addressed I just want to put those into the proper 

context which is that they're not ignoring a 

standing issue that the court would have a sua 

sponte obligation to investigate.  They're 

ignoring a prudential theory that the defendant 

can and did waive in the vast majority of those 

cases.  

Other quick point just on the injury in fact 

requirement of third-party standing.  They talk 

about this coercion idea, basically that if you're 

being coerced not to do something that's enough 

for injury in fact.  I think that's right in some 

cases.  I think the question you always have to 

Petitioner App. 553



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

85
have is coercion as to what.  In the run of the 

mill case the plaintiff is the party possessing 

the right and they're being coerced not to 

exercise their own right.  And as I said at the 

beginning, we agree that in many cases that is 

enough for injury in fact.  But this is where once 

again another argument we're talking about is 

intersecting with the third-party standing 

doctrine.  And the question is is being coerced 

not to do something that you personally have no 

right to do under the constitution.  It's merely 

implicating the right of another is that enough 

for injury in fact.  And for all the reasons we've 

said we don't think it is.  

On the facial versus as applied standard, 

Your Honor talked a little bit about all women in 

all circumstances and then it would be true that 

sort of because all women couldn't get an abortion 

after 15 weeks that that would maybe be enough to 

show all women in all circumstances.  And I just 

want to make clear the State's position is that 

you have to think of actual circumstances, not 

hypothetical circumstances because if the tests 

were you know if you look at Gainesville Woman 

Care, what we call Gainesville Woman Care 3, that 
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would be the First District's decision reversing 

summary judgement. 

THE COURT:  Right. 

MR. PERCIVAL:  When they talk about facial 

challenge standard they say we're not talking 

about women in this situation, we're not talking 

about women in that situation, we're not talking 

about women in this third situation.  Any woman 

could hypothetically find herself in that 

situation and so if the test were could this 

person ever find themselves in this situation 

where it would be unconstitutional in their 

situation if that were enough to satisfy this 

facial challenge standard then what the First 

District said wouldn't have made any sense.  When 

they're talking about all women in all 

circumstances, they're talking about the actual 

circumstances that people find them in not some 

hypothetical set of circumstances that haven't 

occurred.  So I think while hypothetically this 

might prevent all women other than those who meet 

exceptions from getting an abortion after 15 

weeks, you have to look at the actual applications 

of the law.  And the application of the law that I 

think Plaintiffs agree with that at least some 
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women will schedule their abortions earlier.  I 

think that's the point we're really focused on.

THE COURT:  So if the legislature had reduced 

it to you can get an abortion for just one week 

after LMP, you couldn't make a facial challenge on 

that?  

MR. PERCIVAL:  I think that would be a 

different case because I don't think the State 

could show that a significant portion of people 

would just schedule their abortions earlier. 

THE COURT:  Is that the test that an 

insignificant number of people have had their 

rights -- 

MR. PERCIVAL:  No, you're right.  It's all 

women in all circumstances, but I don't think that 

anyone can schedule it before one week. 

THE COURT:  So if -- okay.  I was trying to 

come up with a --

MR. PERCIVAL:  I understand your point, Your 

Honor.  I think there is a line drawing problem.  

You know it may be that this same argument would 

be available for earlier week restrictions, but I 

think that takes me to another really important 

point which is that the Plaintiffs say that this 

understanding of the facial challenge doctrine 
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makes a mockery of fundamental rights.  And I 

think part of the problem with Plaintiff's 

position is they are proceeding on the assumption 

that only facial relief is available and that as 

applied challenges are sort of not an adequate way 

to vindicate fundamental rights.  And I think it's 

just the opposite.  The US Supreme Court has 

called as applied challenges the basic building 

blocks of constitutional adjudication as applied 

challenges are available for the rare 

circumstances where a law violates is sort of 

unconstitutional in every conceivable application.  

And so I think insofar as the rhetoric is saying 

this can't be right because we wouldn't be able to 

get this facial challenge or that facial challenge 

through, we have to keep in mind that as applied 

challenges are the principal mechanism to 

vindicate constitutional rights.  

I want to talk a little bit about the experts 

and just respond to a few points the Plaintiffs 

said.  I think if you look at Dr. Skop's testimony 

in full, she said she was not a mental health 

expert generally but she did have expert 

experience specifically on mental health effects 

on people postabortion. 
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THE COURT:  Anecdotal data from her practice.

MR. PERCIVAL:  From her practice.

THE COURT:  And she doesn't recommend people 

for abortions, she doesn't provide abortions, so 

we don't know how many people she would have.  

Would that be what a normal OB GYN would have, or 

is it more or less because she doesn't recommend 

for abortions, she doesn't provide?  That's 

perfectly her right to make that call.  I'm not 

criticizing her for it.  But what's the quality of 

anecdotal evidence in trying to draw a collusion?  

MR. PERCIVAL:  The way I understood the 

totality of her testimony including her report, 

her deposition, and her testimony was that in her 

whatever it was 20 to 30 years of experience she 

treats people who've had abortions routinely. 

THE COURT:  She said she has treated people 

who have abortions and she may have said 

routinely.  I just don't specifically recall that.  

But her evidence is primarily anecdotal.  And I've 

got to be honest with you under the new evidence 

standard for experts -- I can never remember the 

name of it -- Daubert, she might have trouble 

passing the Daubert test if she's not trained in 

the area and doesn't practice in the area.  
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Opinions on mental health.  But that's not been 

raised.  I'm not going to consider Daubert here.  

But it may go more to weight than admissibility 

and that certainly I'm sure she has patients who 

have had abortions.  It seems equally likely that 

if she's not referring people for abortions that 

whatever doctor did refer that patient would be 

the one that would see them afterwards.  Maybe not 

always, but begin I'm making a conclusion or 

speculation that's based really on no evidence.  

Just like she's making a conclusion in some 

respect to this without the benefit of a study, a 

long term study like -- I keeping want to call it 

Turnabout because there is a place in town called 

Turnabout.  The study that Dr. Biggs was involved 

in and other studies.  So I think the bottom line 

that comes to a weigh situation.  I take into 

account that she's not an expert in mental health 

by her own terms, but I know that all general 

practitioners deal with these issues to a certain 

extent.  And the non-Daubert standard she probably 

would be allowed to testify because she has 

training.  You know the old standard is training 

or experience allows you to testify as an expert.  

Maybe she'd qualify under Daubert, but in the old 
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days pre-Daubert it would have merely gone to the 

weight of her testimony not the admissibility of 

it particularly in a non-jury context.  Sorry.  I 

went off on a tangent. 

MR. PERCIVAL:  The only thing I would say is 

that I think she provided more of a Daubert case 

in her deposition.  We didn't spend a lot of time 

pushing back on what they elicited on 

cross-examination because we felt that we already 

had it in the deposition transcript. 

THE COURT:  Dr. Condic or Dr. Skop?  

MR. PERCIVAL:  Dr. Skop.  Regarding              

Dr. Condic I didn't want to push back on the idea 

that she's just an animal biologist I think was 

the way it was framed.  And just to be clear 

she -- 

THE COURT:  Maybe it was animal 

neurobiologist.

MR. PERCIVAL:  Well, she studies mammals 

which human beings are and her current faculty 

position is teaching in a school of medicine to 

medical students who are being trained.  So she's 

not a physician.  But the idea that she doesn't 

have expertise in humans who are mammals in part 

of her training I think is not correct and that's 
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evidenced by where she teaches. 

THE COURT:  I don't think it goes to 

admissibility.  Like most experts, their 

background, their opinions, all the other issues 

generally go to weight as opposed to 

admissibility. 

MR. PERCIVAL:  Understood, Your Honor.  I 

want to make two points about fetal pain quickly.  

One of them is that on cross-examination Dr. Tien 

admitted that one of the sources cited in the 

study she was relying on said there was at a 

minimum uncertainty about when fetal pain begins.  

And the State's position would be if there is even 

uncertainty -- now we don't think there is 

uncertainty.  We stand by our expert.  But even if 

all there is is uncertainty, if there is a chance 

that we are inflicting pain on a conscious living 

being we would think that the State has a 

compelling interest in erring on the side of 

caution with something like that.  

I want to reframe the issue a little bit.  I 

think I did this already, but the way I heard 

Plaintiff's counsel describe it she suggested that 

we actually or that Dr. Condic actually think pain 

begins much earlier than the 15-week line.  And I 
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want to go back.  I know I already said this but.

THE COURT:  I understand what she said at two 

weeks to that range. 

MR. PERCIVAL:  Well, first of all, she's 

talking about two different types of pain, like 

pain reaction and conscious pain. 

THE COURT:  I didn't -- I'm not so sure I 

still really -- pain versus self-awareness of 

pain?  

MR. PERCIVAL:  That's correct.  So --

THE COURT:  Pain is a reflective action.  

Reflective action if you touch you pull back is 

that -- 

MR. PERCIVAL:  Sure.  Exactly.  So if you 

were to go into the uterus and I don't know 

inflict something on the child in utero, the time 

at which the child might simply recoil that would 

be earlier than what we're talking about.  What 

we're talking about is not just sort of the 

capability, the sort of local nervous system to 

spinal cord to hand that says I'm touching a hot 

stove.  The second stage is the thalamus.  And 

then the third stage is the cortex.  So what         

Dr. Condic is saying is that you have sufficient 

sort of thalamus development at 14 weeks LMP.  And 
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what the Plaintiffs are saying is no, no, no, you 

need cortex development at 24 weeks LMP.  And that 

seems to be the whole dispute.  But the idea that 

the State is somehow far away from our expert is 

just not correct.  We're talking about conscious 

awareness of pain which she said begins at a range 

as early as 14 weeks which is within a week. 

THE COURT:  You don't see any inconsistency 

in the State's position that this bill in part at 

least the compelling state interest is to avoid 

pain and they set it during a time period where 

their own expert says there's pain?  

MR. PERCIVAL:  Whether being sort of off by a 

week on the range is enough to defeat narrow 

tailoring, I think we would disagree with that 

especially when you couple it with the way the 

abortion procedure changes at 15 weeks.  And that 

kind of relevant cutoff we think overall it's a 

defensible --

THE COURT:  If you think there is pain though 

at week 14 and you take a pill that in effect 

induces a miscarriage, is your expert saying 

that's not -- that there's no pain, it doesn't 

have a reflex reaction?  

MR. PERCIVAL:  Well, I don't think medication 
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abortion is available at 14 weeks, but I take your 

general point.  I think what our expert -- you 

know if you're saying an abortion procedure at 14 

weeks, I think our expert provided a range.  We 

think the lower end of that range is very close to 

what the legislature selected.  I agree with you 

it's not at the beginning of the range, but it's 

close.  We do think that the legislature has some 

discretion to select time within the range.  

I have one point I want to make in closing 

before I do that.  I want to talk about the scope 

of relief.  We raised an argument about this. 

THE COURT:  About statewide versus not 

statewide. 

MR. PERCIVAL:  Yes.  Plaintiffs offered a 

little bit of a response in their reply, but 

Plaintiff's counsel didn't even address it here. 

THE COURT:  They did discuss it in their 

reply. 

MR. PERCIVAL:  Yes, they discussed it in 

their reply.  I mean our view is that the 

temporary injunction specifically is about 

maintaining the status quo between the parties, 

therefore injunctive relief should only run to the 

parties.  We actually think there is also case law 
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that says that injunctive relief is only supposed 

to remedy the irreparable harm in the case.  And 

so we think there's already been an argument that 

because only Dr. Tien presented evidence that 

injunctive relief should be limited to Dr. Tien.  

Now I understand some of this depends on what the 

Court finds the irreparable harm is.  But whatever 

the Court finds the irreparable harm is assuming 

the court grants an injunction the relief should 

only prevent that -- 

THE COURT:  Didn't the judge, Chief Judge 

Francis, there were three judges.  Well, maybe 

four circuit judges in the Gainesville case, but 

Chief Judge Francis was the judge who issued the 

temporary injunction.  Wasn't that a statewide 

injunction?  

MR. PERCIVAL:  I believe it was.  I would say 

a couple of things.  One, the State didn't make an 

argument about this, so I think they waived the 

argument.  And second, I think Bird has provided a 

lot of clarity about the nature of the written 

injunction. 

THE COURT:  Now, Bird is is Bird still -- I'm 

asking.  I don't have an opinion on this.  Bird is 

the congressional district case?  
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MR. PERCIVAL:  Correct. 

THE COURT:  Okay.  That's an opinion based on 

a motion.  Let me see if I can get this straight.  

Bird 1 is setting aside the stay of the stay.  I 

know that's poor English, but there is an 

automatic stay on appeal.  The trial judge voided 

that stay in Bird 1, reversed the judge on that 

prong. 

MR. PERCIVAL:  Yes. 

THE COURT:  And then made some other comments 

about the injunction and status quo.  I'm not 

denying it made other injunctions, but that was 

the essence of that.  Was Bird 2 a further 

discussion of Bird 1, or was it intended to be the 

opinion of the court on appeal because if it was 

it was done before the appeal was briefed, so I'm 

assuming bird 2 is a fuller explanation?  Bird 1 

came out within a day or so. 

MR. PERCIVAL:  As I understand the opinion it 

was just an explanation. 

THE COURT:  All right.  So here's my question 

because I've seen this several other times, is, A, 

tell me if you know, is the panel that decides 

motions the same as the panel that the case is 

assigned to for ultimate decision at the First 
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District?  

MR. PERCIVAL:  The answer is I don't know, 

Your Honor.  And if your question is is it 

binding, I also don't know the answer to that.  

THE COURT:  That was my next question. 

MR. PERCIVAL:  I guess what we would say is 

we also we find it persuasive.  We think it's an 

accurate description of the constitutional writ of 

injunction.  

THE COURT:  I agree at a minimum its 

persuasive.  I just don't know the binding status 

of the decision on a motion.  I just don't know 

it.  It's binding in that case.  Whether it's 

binding beyond that case I don't know.  

MR. PERCIVAL:  Well, I can tell you in 

federal court this is somewhat disputed whether a 

state opinion is binding on the 11th Circuit.  For 

example, I think it actually varies by circuit.  

It's a hotly contested issue and it would not 

surprise me if the First Circuit has not said one 

way or the other. 

THE COURT:  I think the 11th Circuit on the 

federal level they use different panels.  They 

have motion panels and then they have case panels.

MR. PERCIVAL:  That's right.
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THE COURT:  And that's why I was asking do 

you know.  This is just -- it has no effect on 

this case at all.  Do you know whether the First 

District uses different panels?  I don't know 

that.  I don't think it's improper while I have 

any cases pending there for me to go ask one of 

them I haven't done. 

MR. PERCIVAL:  I think we probably have cases 

pending there too, Judge.  I don't know. 

THE COURT:  Okay.  Anything else?  

MR. PERCIVAL:  One last point, Your Honor.  I 

feel like I would be remiss if I did not address 

the discussion of nonfatal abnormalities.  I think 

it is true that the way screening techniques work 

there will be nonfatal abnormalities that are 

diagnosed after 15 weeks.  These would not fall 

within the fatal abnormalities exception.  We of 

course believe that that's something to be 

addressed via as applied challenges not via facial 

challenges.  But I also just want to note for the 

record that the State disagrees with Plaintiffs on 

whether it's essential that Plaintiffs be able to 

single out children with these sorts of conditions 

for abortion.  These would include things like 

heart defects, spina bifida, cleft lips, club 
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feet, and downs syndrome.  And the State feels 

very strongly about that.  Thank you, Your Honor.  

THE COURT:  All right.  Thank you.  Does the 

Plaintiff have any reply?  

MS. WHITE:  Thank you, Your Honor.  I'll be 

very brief.  I just want to address a couple of 

specific points the were just raised.  With 

respect to third-party standing the State argued 

that none of the Supreme Court cases or none of 

the cases that we had cited had actually squarely 

addressed that case.  I did just want to point out 

that the First District Court of Appeals did 

specifically address standing in the North Florida 

decision.  I think it went out to the Supreme 

Court and rejected the State's challenge in that 

case to third-party standing.  So there is a First 

Circuit decision in which it was specifically 

addressed.  And while that decision was reversed 

on the merits, the standing analysis I think holds 

true.  And it's certainly something to take into 

consideration here.  

I know I didn't address statewide relief in 

my initial comments.  It is in our reply, but I 

would just hit a couple points here in response to 

that.  If the Court concludes that a temporary 

Petitioner App. 569



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

101
injunction is warranted here, it will be because 

there's been a conclusion that there is no set of 

circumstances in which the State can 

constitutionally apply HB5 to deny access to 

abortions after 15 weeks and yet what the State is 

essentially asking with its argument about 

statewide relief is to then sort of turn around 

and ask the Court for permission to nonetheless 

continue to enforce a law that this Court has 

found to be likely unconstitutional just because 

of the happenstance of where patients happen to 

seek their constitutionally protected care in the 

State of Florida.  That's not what the Florida 

Supreme Court did in Gainesville where a statewide 

injunction was explicitly affirmed as the proper 

scope of relief.  And it wouldn't make any sense 

to do so here either.  

We cited in our case to Planned Parenthood of 

Greater Orlando, in our reply brief rather, to 

Planned Parenthood of Greater Orlando which 

emphasizes that a temporary injunction is an 

equitable remedy and that a court of equity should 

not be shackled by rigid rules of procedures that 

include injustice being administered according to 

good conscious.  And we would emphasis that the 
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notion that a law can be determined to be 

unconstitutional in all circumstances and yet the 

State would be permitted to continue to enforce it 

and continue to cause irreparable harm to 

Floridians is not consistent with justice and good 

conscious.  

And just on a practical matter I would note 

that it would be an incredibly inefficient system.  

What the State would then be asking is for every 

single provider or indeed every patient seeking 

abortion after 15 weeks in the State of Florida to 

bring an identical challenge with identical claims 

as the ones that have been brought here.

Lastly, just to two other points.  With 

respect to fetal pain, there was some discussion 

about the State arguing that it has a compelling 

interest if there is at minimum uncertainty on 

that question.  I would note that this is not a 

situation in which the legislature made any 

findings of fact suggesting that fetal pain is in 

fact the purpose behind this law.  There were no 

findings of fact in conjunction with the passage 

of HB5.  So while Florida Supreme Court has noted 

that there are certain circumstance in which 

deference to legislative findings of fact might be 
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appropriate and that even in those circumstances 

the court nonetheless still has an obligation for 

independent judicial review, there are no 

legislative findings of fact in this for the Court 

to defer to including with respect to the question 

of fetal pain.

And on the very last one that the State 

raised about fatal fetal abnormalities, this is a 

newly asserted interest that they have not 

previously raised in any of their briefing and so 

I would just note that that's not an interest that 

had been raised or that Plaintiffs had had an 

opportunity to reply to prior to today.  So I just 

wanted to make those few points and other than 

that we rest on our briefs. 

THE COURT:  Okay.  Thank you.  I want to 

break.  Is an hour enough for lunch?  

MR. PERCIVAL:  Yes.  Can I just give you an 

answer to the Bird question?  We looked while we 

were sitting here.  

THE COURT:  Bird 1 and 2?

MR. PERCIVAL:  Yes.  What they did is they 

vacated the temporary injunction for the reasons 

stated in their previous order. 

THE COURT:  So that would be a ruling on the 
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merits of the injunction. 

MR. PERCIVAL:  Correct, Your Honor. 

THE COURT:  Okay.  Thank you.  Unless you all 

want more than hour an hour is enough for me.  It 

allows me to get lunch and also think about your 

arguments.  So we'll come back at 12:30 and then 

I'll be ready to give you a ruling.  It will be 

verbal.  I would say that it might not completely 

flow like an order would flow for reasons which I 

think you know about my schedule this week and the 

need to give an opinion as soon as possible.  My 

order is only going to be binding on the day I 

sign the written order.  I just don't think in a 

case like this I should order something without 

giving all the reasons why I order it at the time 

I order it.  That's why I'm going to do it -- I 

want to do a written order.  And I will be 

specific on some points.  Other points I will 

incorporate certain arguments by reference.  And I 

may give you more findings of facts than the 

parties think need to be put in, but I'm going to 

suggest some findings of fact to be put in.  Also, 

I did note in Gainesville 1, I think the one that 

reversed Judge Francis, there was some criticism 

in that case about not having sufficient findings 
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of fact, so that attuned me in this case to the 

extent possible to have findings of fact to assist 

any review in court.  And frankly, I did not have 

the time go through all the different findings of 

fact.  I'm going to give you and tell you whether 

-- one I just gave you ten minutes ago is the same 

as I just gave you now, so there will be some 

overlap.  What I'm going to try to do is go by 

several documents and I identify those in general.  

The other thing I would suggest on the order is 

when we're advocating I understand language that 

advocates use.  I would like to delete advocate 

type language in the order.  I thought the 

presentations by both sides were very good, but I 

don't want to you know take the hyperbole out.  

And so I will make it as short as I can, but I'm 

not necessarily known I know the Tallahassee 

counsel may already know this for the brevity of 

my ordering, but I'll try to make it as brief as 

possible.  And I have given it a lot of thought 

and I have made to the extent the time allowed me 

to make some notes, and I'll go through those 

notes with you and we'll go from there.  If I miss 

something or if I misstate something, I don't mind 

you saying, hey, you need to address this or no, 
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that didn't happen because there was a lot of 

detailed evidence on Monday.  The arguments are 

not arguments that -- I've seen them several 

times, but most judges don't see these arguments 

on a regular basis.  For example, the strict 

scrutiny argument is something that's not unique 

to this case, but it's an argument that a lot of 

judges don't see everyday.  And in Tallahassee I 

get the benefit of seeing those type of arguments, 

standing arguments and other arguments more so 

than other parts of the state.  So I'll be ready 

at 12:30-ish and you all have a good lunch.  

And I want to say this to all the lawyers.  

This hearing both Monday and today is a model of 

how lawyers advocate for their clients.  Both 

sides advocated strongly their client's positions, 

but you did it with professionalism and often 

humor where appropriate and you didn't call each 

other names.  It was something that I would hope 

some law professor somewhere might want to show a 

trial practice class on how to behave the way 

advocates are supposed to behave.  You're supposed 

to represent your client, advocate for your 

client, but you're not supposed to engage in rude 

or unethical behavior or anything like that, which 
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this was a model of how to do it right.  So thank 

you very much and I will see you all in an hour.  

(A luncheon recess was taken from 11:30 a.m.  

to 12:40 p.m. after which the following 

proceedings were had:) 

THE COURT:  So I'm going to just give you the 

bottom line really now and then I'm going to tell 

you how I got there just for purposes of the 

order.  I'm finding that the statute in section I 

think it's House Bill 5 is unconstitutional in 

that it violates the privacy provision of the 

Florida Constitution and does not meet the 

standards of the three Florida Supreme Court cases 

that have interpreted the effect of that 

constitutional provision in abortion in Florida.  

So I will be entering a temporary injunction.  It 

will be a statewide temporary injunction.  It will 

only be effective when I sign an order, so it will 

be not today.  

So I have made some notes and in the time I 

had there are some other comments that I don't 

have notes for.  Florida passed into its 

constitution an explicit right of privacy that is 

not contained in the US Constitution.  The Florida 

Supreme Court has determined in its words 
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"Florida's privacy provision is clearly implicated 

in a woman's decision of whether or not to 

continue her pregnancy."  In other words, on the 

issue of abortion the Florida Supreme Court has 

decided that women have a privacy right under the 

state constitution to not have that right impacted 

up to 24 weeks at least.  Further, the Florida 

Supreme Court has found "if a legislative act 

imposes a significant restriction on a woman's 

right to seek an abortion the act must further a 

compelling state interest through the least 

intrusive means.  That's the test of the Florida 

Supreme Court.  Here the act effectively bans with 

extremely limited exceptions previable abortions 

previously permitted under Florida law.  The 

Florida court has held that the Florida right of 

privacy is "much broader in scope than that of the 

federal constitution."

In the case of TW Justice Grimes in his 

concurring in a part and dissenting in part 

decision wrote, "If the United States supreme 

court were to subsequently recede from Roe versus 

Wade this would not diminish the abortion rights 

now provided by the privacy amendment of the 

Florida Constitution."  
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In 2003 the Florida Supreme Court wrote, "Any 

comparison between the federal and Florida rights 

of privacy is in opposite in light of the fact 

that there is no express federal right of privacy 

clause."  

The Florida Supreme Court has explicitly 

rejected the federal standard that required 

Petitioner, in this case that would be the 

Plaintiffs, has rejected the standard that 

required the plaintiff to prove that a regulation 

regarding abortion has the purpose of placing a 

substantial obstacle in the path of a woman 

seeking to assert her rights.  Thus the 

plaintiff's in this case do not have a threshold 

requirement by which they must show with facts and 

factual findings that a law imposes a significant 

restriction on a woman's privacy rights.  

The Defendants concede as the Florida Supreme 

Court has held that HB5 is subject to the standard 

of review which the Florida Supreme Court calls 

strict scrutiny.  Thus per the Gainesville Florida 

Supreme Court opinion any law that implicates the 

fundamental right of privacy regardless of the 

activity is subject to strict scrutiny, and 

therefore is presumed to be unconstitutional.  In 
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that case the burden is on the defendant to prove 

that the law advances a compelling state interest 

through the least restrictive means.  Here the 

asserted interest by the State as outlined in its 

argument today are not legally sufficient to 

justify the statutory ban.  I find the testimony 

of the Plaintiffs's witnesses is more credible and 

rebuts that of the Defendant's witnesses.   

I generally agree with the position set forth 

by the Plaintiff in the Plaintiff's reply 

memorandum and in the Plaintiff's oral argument 

today.  

I was prepared to go through it in more 

detail, but I'm not sure in light of the time and 

length of time we've discussed these issues if 

that's necessary.  I think pages 6 through 12 of 

the reply memo reflect many of these facts.  I do 

find the State has failed to prove by convincing 

or credible evidence that this law, HB5, exhibits 

a compelling state interest to be protected.  I 

accept and incorporate the findings of fact by the 

Plaintiffs as I'll give you in more detail in 

pleadings and argument.  

For example, this is an example of some of 

the findings of facts that I think are 

Petitioner App. 579



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

111
appropriate.  I'm not requiring that they all be 

put in, but I want to identify what I think is the 

evidence supports.  And in the reply memo I'll 

just do this by paragraph number with some edits 

to a couple of paragraphs.  So in the reply memo 

I'm looking at -- let me find it.  Well, I think 

I'm just going to go through subject area and I 

will give you other factual references in witness 

declarations.  But in the reply memo the argument 

on page 4 deals with the binding Florida Supreme 

Court precedent the Plaintiffs have established a 

substantial likelihood of success on the merits as 

I've indicated and I agree generally with the 

rationale used on pages 4 and 5.  Page 6, HB5's 

ban does not advance but rather undermines 

maternal health.  Page 6 I agree with that.  On 

pages 6, 7, 8, 9 and part of 10 the State's 

asserted interest in fetal pain is legally 

insufficient to satisfy strict scrutiny and 

unsupported by the evidence.  I'll discuss that 

when I give you some more detail on how I weighed 

an expert's testimony.  And I accept the reply 

memorandum up to Plaintiff's are entitled to a 

facial temporary injunction because there is no 

set of circumstances in which the State can 
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constitutionally deny any pregnant person the 

ability to effectuate her decision to have a 

previability abortion.

I also find that the Plaintiffs have standing 

to assert the privacy rights as discussed in the 

reply memo and as further articulated today in the 

argument by Plaintiff's counsel.  

I find that this a proper facial challenge as 

articulated in the Plaintiff's reply memo and in 

today's argument.  

I find that the elements of temporary 

injunction as outlined in the reply memo and as 

discussed by Plaintiff's counsel today have been 

met, the four elements.  So I would request that 

the plaintiff contain -- the order contain that.  

Now this will take me a little bit more time, 

but I'm going to go through some of the notes 

here.  Plaintiffs have demonstrated irreparable 

harm that the temporary injunction is in the 

public interest and that the injunction shall be 

statewide.  

On the issues relating to science, the 

science and medicine of abortion I find 

Plaintiff's expert Dr. Tien more knowledgeable and 

credible and her testimony better supported by 
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scientific and medical literature as well as her 

extensive experience as a medical doctor in the 

areas of maternal-fetal medicine and obstetrics 

and gynecology than I do the witnesses provided by 

the Defendants.  

Dr. Condic who has testified as to the pain 

issue is not a medical doctor and has no direct 

experience in counseling women on abortion or in 

performing abortion procedures.  I do not find   

Dr. Condic's opinions as to a fetus being capable 

of feeling pain at less than 24 weeks is properly 

supported by the available scientific evidence.  I 

find Dr. Tien's testimony that the earliest a 

fetus can experience pain is at the, generally at 

the 24 week plus weeks based LMP, last menstrual 

cycle, based on the fact that the brain is not 

sufficiently developed before then to make the 

feeling of pain possible.  Even if one dates the 

fetus feeling pain from the last menstrual cycle, 

Dr. Condic would add two weeks to her 10 to 12 

week period.  If this is accepted as accurate, 

which I do not, it would mean that within the 15th 

week of the new law a fetus would be able to feel 

and appreciate pain.  Therefore eliminating the 

possibility of fetal pain it cannot be a binding 
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state interest supporting the statute because it 

would still permit such pain based upon the expert 

testimony.  I however do not accept that expert 

testimony as accurate or as being more credible 

than Dr. Tien's testimony which I do find is more 

credible and scientifically supported.  The more 

persuasive and reasonable interpretation of the 

evidence would indicate that the ability to feel 

pain at the earliest begins at 24 weeks, which has 

previously already been established by state law 

is the cutoff of the permissibility of an abortion 

because the fetus is considered to be viable at 

that point.  Therefore, the fetus the scientific 

evidence supports the conclusion that due to the 

lack of brain development fetal pain or ability to 

feel or recognize pain doesn't start until 

approximately the 24 week or 24 plus week period, 

therefore avoiding fetal pain cannot be a valid 

basis for reducing the abortion period from 

24 weeks to 15 weeks.

Dr. Condic also testified that the fetus is 

aware of -- is capable of self-awareness and 

consciousness at somewhere between 14 and 20 weeks 

LMP, which I do not find to be supported by the 

most persuasive evidence in this case again 
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because of the lack of brain development at that 

stage.  As I recall the evidence her opinions are 

contrary to those of the American College of 

Obstetricians and Gynecologist, I believe also, 

this is subject to verification, the Royal College 

of Obstetricians and Gynecologist and the 

authoritative Journal of the American Medical 

Association article referenced published in 2005.

As to anesthesiology for fetal surgery, I 

reject the opinions by Dr. Condic that this done 

to alleviate fetal pain, but I accept the 

explanation by Dr. Tien who has actual experience 

as a team member for fetal surgeries as a 

maternal-fetal medicine specialist.  And        

Dr. Condic does not have that.  I accept               

Dr. Tien's explanation.  Also, Dr. Condic 

testified this is I think her testimony at page 

268 in the case of Planned Parenthood versus Miner 

that at 18 weeks LMP, last menstrual period, a 

clear and unambiguous case would be difficult to 

make that we have neural circuitry in place for a 

fetus to have a conscious awareness of pain.  Her 

contention in this testimony that conscious 

awareness of pain would be possible with just the 

thalamus and without a cortical connection is not 
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as persuasive as Dr. Tien's testimony and the 

scientific sources she cites.  

With respect to Dr. Skop, she is an OB-GYN, 

30 years practice, and she has never performed an 

abortion or participated as far as I know from her 

testimony in an abortion procedure.  I'm not sure 

if she's witnessed one or not.  Her testimony 

would have to be checked.  But also her practice, 

when she was in private practice did not 

participate in abortions.  She stated that she is 

not an expert in mental health evaluations or the 

mental health area, but part of her testimony 

relates to mental health.  

Dr. Biggs provided a detailed written 

response to Dr. Skop's opinions in regard to the 

abortion and mental health issues, those issues as 

they relate to each other.  Dr. Biggs has a Ph.D. 

in psychology for over 20 years and is a faculty 

member at the University California, San Francisco 

and has an incredible educational research and 

professional activity background as reflected by 

her CV, which is incorporated into this order.  

She has extensive national and international 

experience, service to professional publications, 

invited presentations in this country and 
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internationally.  She has 84 peer-reviewed 

publications and three book chapters.  By 

reference a peer-reviewed publication as I 

understand it is the highest rated professional 

publication for medical literature that exists.  

Her written statement which is her which has been 

admitted into evidence, precisely and persuasively 

rebuts the positions of Dr. Skop on the mental 

health issues.  Her analysis of the scientific 

literature is thorough and persuasive.  For that 

reason, which is unusual for me, I adopt her 

statement, it be admitted into the record and 

incorporated into this order.  Her written 

declaration.  The findings she makes in there and 

the analysis she makes plus the footnotes are the 

best evidence in this case in regard to mental 

health and are so detailed as to be an example of 

the proper way to discuss scientific evidence and 

to rebut another person's testimony with regard to 

scientific literature.  

Also, I find, which I think I mentioned today 

in a question, when the State set the 24-week 

cutoff date the state of the quality of health 

care and of the procedure in question was not 

better than it is now.  In fact, the evidence 

Petitioner App. 586



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491

118
indicates that the medical procedure that we've 

discussed and procedures are better with fewer 

consequences, fewer risk, and lower mortality than 

was the case in 1980.  So with the risk of 

abortion before 24 weeks is low, very low and 

that's set forth in Dr. Tien's testimony.  I think 

she identifies the risk of, mortality risk of 

abortions lower than some dental procedures.  She 

didn't specify which ones.  But also colonoscopy 

and other procedures.  Even though there are risks 

with abortion as there are with any medical 

procedure the testimony of risk in this case is 

sufficient to impair a right of privacy with 

regard to this procedure especially in the light 

of the fact there's no credible evidence that the 

risks have increased since 1980.  In fact, the 

risk have decreased since 1980.  

I want to go to Dr. Tien's statement and give 

counsel some cites of I think appropriate findings 

of fact from her.  That is 2A.  I found it.  Okay.  

For her 17, 18, 19, and I'll give you an example 

of if you use 19 how that should be edited.  The 

phrase PBSNFL, only performs abortion prior to 

fetal viability and indeed, I don't include as a 

finding of fact.  A finding of fact for that 
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paragraph should start with, Florida law not at 

issue in this litigation already bans abortion 

after viability, et cetera.

Also, I think paragraphs 20 through 24 are 

supported by the evidence.  25 is supported by the 

evidence.  26 and 27 is supported by the evidence.  

28 is if you make edits.  The phrase I have been 

caring for pregnant patients for nearly 15 years I 

would not include.  I'm not disputing the fact, 

but I just don't know that it's a relevant finding 

of fact for this section.  And the phrase in my 

experience counseling and caring for patients, I 

would strike.  And everything from it is from 

years of providing direct clinical care that I 

know how important access to abortions to patients 

in Florida, I would strike all of that in 28.  

29 portions of that are acceptable.  The 

second sentence instead of my patients with 

children are familiar with, et cetera, it should 

be some patients with familiar.  Strike that.  

Some patients with children are familiar with the 

enormous demands that parenting places, et cetera.

Others strike, express that they.  Others do 

not want or are not ready to have children.  

That's how I would edit 29.  
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MS. WHITE:  So sorry, You Honor.  Could you 

just repeat that?  

THE COURT:  Sure.  I would edit 29 in the 

second paragraph, sorry, second sentence, instead 

of my patients I would say some patients.  

And where it says, others express that they, 

I would delete express that they.  

What I'm trying to do is not it just be her 

personal observations.  I'm looking for facts 

which I think are supported in general by the 

record.

30 I would delete the last sentence that 

starts with, I have personally cared for.  

I would then go to 32 and strike in my 

experience.  

33 and 34.  35 I would strike in my 

experience and replace it with many.  So many 

patients who have decided to seek an abortion 

frequently need to delay.  

36.  37, I would strike the last four lines 

of 37 that start with these problems are very 

real, et cetera.  That's more in the nature of 

argument in my opinion than it is a finding of 

fact.  

38.  39 I would strike the phrase which 
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starts at the end of third line, these empirical 

findings confirm what I see in my practice 

everyday.  That and leave the rest in.  

When IPV is referenced at some point it 

should be spelled out so that it's clear in the 

order what IPV means.

MS. WHITE:  Intimate partner violence.  

THE COURT:  40, 41, 42, 43.  44, 44 I would 

strike the last sentence that starts with I have 

provided abortions.  

45 is an extensive rewrite.  This is how I 

would put it if it's not already someplace else in 

the record.  These risks disproportionally impact 

people with low incomes and people who experience 

more comorbidities such as obesity, hypertension, 

and diabetes.  A legacy of distrust of the health 

care system that can deter people from seeking 

preventative health services or prompt treatment 

further may compound medical comorbidities 

frequently associated with poverty.  That's the 

only provisions of that finding I would leave in.  

46.  47, in the last sentence of 47 I would 

strike thus I believe and I would put therefore.  

The next line I would strike substantial and I'd 

say are likely an under representation of the 
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circumstances.  I think substantial puts a 

descriptive fact.  I'm not prepared to make that 

as a finding of fact.  

48 I will strike the last paragraph that 

starts as a maternal-fetal medicine specialist.

And by not mentioning some I'm not saying I 

don't agree with them.  I want to make you have a 

document that's not extraordinarily long.

I find 55 is supported by the evidence.  I 

will strike the first sentence and the second 

sentence would strike in many cases and I would 

begin even patients with significant pregnancy 

related health issues may not satisfy HB5's 

exception, et cetera. 

56 in the 4th and 5th line I would strike in 

the course of my career I have provided, et 

cetera, that sentence.  

I don't have any others checked.  It may be 

that this is covered someplace else.  It's not to 

indicate that I don't think they're supported, but 

I can't put everything in an order.

I don't object if you wish to put Dr. Tien's 

CV, attach it to the order, but I don't know that 

it's strictly necessary.  It's in evidence.  The 

reason I attached Dr. Biggs's statement and CV was 
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frankly I thought the extraordinarily persuasive 

nature of her statement and the incredible detail 

of her professional experience.  

So one can also go to the complaint and the 

motion for temporary injunction and find other 

factual findings which I think are supported by 

the record.  I don't know that it would serve much 

use for me to go through each one of those now.  

But I won't sign an order that has items in there 

that I think are not supported by the record.  But 

just to give you -- I think this order should set 

forth the basis for the ruling and the facts I 

found.  And it's designed to meet as I indicated 

to counsel earlier the comment that the First 

District about the lack of findings in the 

Gainesville case.  And I understand that.  I think 

one of the things that an appellate court wants 

the circuit court to do is at least create a 

record, get the State's position in the record, to 

get the Plaintiff's position in the record to 

determine at least how I weigh credibility.  And 

when I say I find Plaintiff's experts more 

credible than Defendant's expert, it's not 

intended by me to be a criticism of Defendant's 

experts or statement that I don't think, that I 
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think they're trying to do something inappropriate 

or anything like that.  It's just that this is how 

I weigh the evidence.  

Now I will try not to -- this is what I did 

at 4:30 this morning on Dr. Skop's deposition.  

Unlike the trial which I don't expect to have a 

trial transcript at this stage.  But Dr. Skop I 

had a thorough deposition, so I read it.  It was 

in evidence and I spent sometime trying to show 

some of the things that go to my judgment that  

Dr. Tien and Dr. Biggs in the areas that they 

testified in struck me as more persuasive than   

Dr. Skop's testimony.  

Some of the agencies that Dr. Skop did not 

agree with, with the American Medical Association, 

American Psychological Association, National 

Academies of Sciences, Engineering and Medicine.  

If I refer to that again I'm going to call that 

The Academy.  Also I believe ACOG, that's American 

College of Obstetricians and Gynecologist.  She's 

a member of that or has been.  And RCOG, Royal 

College of OB-GYN.  I will note these are some 

comments that I've already made in our Socratic 

dialogue.  This is not to criticize Dr. Skop, but 

I think it's a relevant factor to consider.  On 
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her testimony about the risk in abortions whether 

they progressed, the state of the science and 

whether the data is sufficient or not.  I did note 

that she has never performed an abortion, no one 

in her practice did thus she has no experience in 

performing procedures and thus is less credible on 

her discussion of risk and mortality and mental 

health issues involving these procedures than an 

experienced practitioner.  She has very limited 

publishing and none on abortion between 1998 and 

2008.  These are some examples and no one of them 

is like I would call an overwhelming fact.  It's 

just examples of why I found her to not be as 

credible, not credible, as persuasive as the other 

witnesses.  Page 65 and 66 in her deposition she 

confirmed that her declaration stated that the 

risk of hemorrhage in the second trimester is 

3.3%, and she stated that that was based upon ACOG 

figures when in fact ACOG figures were .7%.  I 

believe she conceded that she got it from the 

wrong place or misread it or something like that.  

But in her report there was a substantial 

disparity between what she says ACOG says and what 

ACOG actually said.  

Page 69, this is a general area in the 
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deposition.  In her report that she provided, her 

statement, she said ACOG says the risk of uterine 

perforation is .5% when ACOG actually gave a range 

of .2 to .5%.  When asked on page 70 and 71 why 

she reported only the higher end of the ACOG 

statistics instead of the full range, she replied 

that ACOGs figures are wrong and that the rate of 

uterine perforation is actually higher, but gives 

no real that I could find credible scientific 

basis for that opinion.  She repeats this a number 

of times in dealing with recognized high level 

medical organizations in this country, CDC, ACOG, 

American Medical Association, The Academy, et 

cetera.  

Page 76, she did this throughout the 

deposition, questions the validity of data in 

these medical organizations that I just mentioned, 

but she didn't appear to have any personal 

experience in these areas in that she doesn't 

treat regularly abortion patients in the sense 

that she doesn't provide abortions, doesn't 

recommend, send them to a provider.  And I didn't 

see any scientific data that I thought was more 

valid than other data provided by Dr. Tien and  

Dr. Biggs.
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Page 76, she said, "I don't think there is 

any good data.  This is basically her opinion.  

She said this in other places in her deposition 

that she doesn't think there is any good data in 

this country anywhere.  She said the CDC does not 

have good data and that the physicians writing 

articles about abortion complications are biased 

and essentially have no credibility.  Well, I do 

recognize that everyone has an opinion and that 

opinion sometimes can affect testimony, but I 

don't think you can just discount anyone's opinion 

because or anyone's testimony about a scientific 

issue just because they have a particular 

perspective.  And that applies for Plaintiff's 

witnesses or Defense witnesses.  This is another 

comment that's repeated throughout her deposition.  

Page 77 she admits that the highest level of 

medical literature review is peer-reviewed 

literature.  And she said, "I think most of the 

peer-reviewed -- well, this maybe my comment.  I 

don't know if it's my comment or hers.  I believe 

the highest level of medical literature is 

peer-reviewed, but her comment on page 77 is, "I 

think most of the peer-reviewed literature comes 

from abortion providers who have ideologies or 
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idealogic reasons to take their procedure -- to 

make their procedure appear as safe as possible.  

She also says, I think complication data reporting 

in our country is incredibly flawed and 

underestimated.  

Apparently it's her opinion that those with 

experience in the medical procedures which are 

used in abortion are less credible than those with 

no actual hands on experience when they write 

medical articles about that topic.  I'm not saying 

that you have to perform abortions to write 

medical articles about abortions.  That's not my 

point.  My point is that I do not accept a thought 

process that makes every article that's written by 

a doctor who has performed abortions automatically 

not credible.  And that might be a little strong 

for what she said, but that's the gist of what I 

received.

She in talking about The Academy it did a 

study regarding safety and quality of abortion 

care in the US.  Dr. Tien I believe testified 

about that.  She considers the Academy of 

Sciences, Engineering and Medicine as a biased 

report.  Page 91 in The Academy report it said, 

studies of abortions performed in the year 2000 or 
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later D&E related hemorrhage requiring 

transfusions or other treatment occurred in 0 to 

1% of cases.  She says this study is biased 

because it only looks at very experienced 

providers.  Page 91 and 92 her basis for this she 

says are anecdotal incidences from her practice.  

Anecdotal incidence that's my word, not hers.  

That's my description of what she said.  That's 

not her words.  I understand anecdotal incidence 

can have some validity but are not traditionally 

considered to be more credible than a carefully 

crafted and set up statistical study.  And I think 

you can get that in large part from the comments 

of Dr. Biggs in her comment on the various studies 

that she was involved in and how she critiqued 

some of the other studies that Dr. Skop testified 

about.  

Page 91 she says, "I think the rates are 

higher."  Referring to this I think is also 

referring to hemorrhage.  She says, I think the 

rates are higher, but there may not be a study 

that documents that.  It's that kind of statement 

which I think is not uncommon in her testimony.  

And a feeling is like I have a feeling the stock 

market is going up tomorrow, but I don't have any 
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documents or data to support that.  That is my 

opinion, but I don't think it's something one can 

rely upon to make decisions.  Like with these 

studies that are recognized by most practitioners, 

the overwhelming majority of practitioners.  

Again, I'm not sure that can be a factual finding 

unless Dr. Tien testified to that.  I'm sensitive 

to Defense counsel's comment.  I don't want to put 

facial findings in there that are just drawn from 

a personal experience and not in the record.  So 

you might have to edit me out on some of those 

comments.  

There is a discussion where she's disputing 

the quality of work in The Academy study.  Let me 

look at this quote.  In talking about on lack of 

studies supporting her.  This is on page 100 and 

the question is, let's look at or just so I'm 

clear, you mentioned a number of times now that 

you don't think that the studies that are being 

cited are sufficient.  Do you have other studies 

that we should be looking at to help us understand 

this answer.  Answer:  I would like to see 

mandatory complication data reporting in our 

country.  Question:  So right there is not another 

reliable study for us to look at, is that what 
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you're saying because of the lack of data?  

Answer:  That is correct.

So when invited to give a study her response 

is the data is not good.  I think Dr. Tien in 

rebuttal provided some extra information on that 

to explain in more detail what the CDC actually 

does take into account and the types of reporting 

that's required at least in Florida and perhaps 

other areas.

Page 113.  This is the one I mentioned, 

Counsel, earlier.  Page 113 they were discussing 

performing D&E procedures.  And it's a long 

discussion, but he says, the question was, So you 

wouldn't be aware of how the procedure has evolved 

since 1981?  She says, yes, I don't know how the 

specific details other than apparently they are 

doing different surgical prepping.  That's just to 

show that as a non-practitioner you wouldn't 

expect her to have the same level of detail that a 

practitioner would in performing these.  

Again, page 118 in critiquing a study 

analyzing data from the '70s and data from the 

early '80s she stated, "I don't have any knowledge 

of how accurate the mortality data was then versus 

now."  Which is an issue I brought up is what was 
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the mortality data in approximately 1980 when the 

privacy amendment was adopted and now.  Is it 

worse or is it better, and is there a reason to 

restrict abortion because mortality and risk have 

gotten worse or is there not a reason because they 

are either no worse or better than they were then.  

The fact that there are risks and some mortality 

in any medical procedure is not in and of itself a 

sufficient ground aside from the comments in TW 

which I incorporate into this order about that.  

The fact that there are risk in mortality in and 

of itself is not a sufficient basis to show an 

overwhelming state interest or the least intrusive 

means of dealing with those issues.  When you have 

a protected constitutional right which is a 

medical procedure, the fact that it has an 

incidence of risk and mortality which is 

historically low and less than many other common 

procedures the solution to deal with that by 

reducing the amount of procedures that can be done 

or the length of time in which they can be done 

doesn't meet the strict scrutiny test in my 

opinion of the Florida Supreme Court.  

Page 173 is discussed in her deposition, this 

is also discussed I think in Dr. Tien's testimony 
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that The Academy mortality right was set at .7 per 

100,000 I want to say for abortions in general.  

Let me make sure I'm right about that.  Yes, for 

mortality for abortions in general was .7 for 

100,000.  And colonoscopy was a 2.9 rate.  She 

doesn't disagree with the colonoscopy, dental 

procedures, plastic surgery, et cetera as she 

thinks that data is sufficient.  But she does not 

agree that the abortion data is sufficient to make 

that comparison.  

So sorry for that detailed explanation.  

That's not all intended to be put in an order, but 

that's to give the flavors and page citations of 

some of my analysis that I took into account, as 

well as Dr. Tien's testimony, her qualifications, 

the articles she supports, the organizations that 

agree with her conclusions as to why I found          

Dr. Tien's testimony more persuasive than         

Dr. Skop's testimony.  

Have I missed any areas?  I think -- I 

haven't done the bond yet.  I've talked about I'm 

adjoining this statute as of the date this order 

is signed.  And I've given I think I've adopted by 

reference the grounds, the four factor analysis 

contained in the Plaintiff's response memorandum 
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and Plaintiff's argument here today.  

I read the State's basis for a million dollar 

bond.  I'm not persuaded by that.  I think it's 

clear that the strict scrutiny analysis and the 

rebuttable presumption of unconstitutionality is 

the law of Florida.  Whether or not the Supreme 

Court determines that either, A, that should be 

changed, or B, that the State has shown a 

sufficient reason to rebut that presumption is 

more difficult with precision to state the exact 

amount of what the odds are of being reversed.  

But I do think that this order complies with the 

present state of the law in Florida.  

And we all know that Roe versus Wade was 

reversed about a week ago and the only mention Roe 

versus Wade should get in this particular case, 

it's not been made an issue by the Plaintiff, is 

that it has indicated that the Supreme Court that 

these decisions are to be made at state level 

instead of the federal level.  That's what this 

proceeding is about is construing a provision of 

the Florida Constitution.  I have other notes, but 

I think that outlines, gives a decent outline for 

an order.  I would like to ask -- I'm setting the 

bond at $5,000.  
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I would like to ask Plaintiff's counsel.  I 

know I've kept you here out of town from where 

you're from for all week basically, and so I would 

just like for you to give me some idea of when you 

think you might have the order ready because then 

I want to give it to the Plaintiff and give them 

24-hours to critique it.  

MS. WHITE:  Yes, Your Honor.  We have been 

working.  We pursuant to your comments earlier 

this week had started putting together a possible 

proposed order and will work very quickly to 

integrate all of this.  We plan to have it to you 

by the end of day. 

THE COURT:  End of today?  

MS. WHITE:  Yes.  

THE COURT:  Okay.  You still have 24 hours. 

MR. PERCIVAL:  Thank you, Your Honor.

THE COURT:  And the courthouse is closed on 

Monday.  So just physically I don't have a JA.  So 

if you get it to me the end of Friday likely the 

earliest I'll be able to enter it will be first 

thing Tuesday morning.  I want to do my own fact 

checking on it and so I'm sure that will take me 

awhile.  So if you get that by today, end of 

today?  
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MS. WHITE:  I'll probably have that end of 

today or early tomorrow. 

THE COURT:  So end of today give or take.  

Then whenever you send it to Defense counsel 24 

hours.  You all know how to contact me if you need 

to, so feel free to do that if you wish to.  If 

you wish to contact me do it together so we don't 

have any ex parte conversation.  Before you leave 

if you'll give me a chance after we're finished, 

I'll go back and double-check my email to make 

sure that address is correct that I give you the 

other day.  So you can send everything direct to 

me because my judicial assistant won't be in until 

Tuesday morning. 

MR. PERCIVAL:  Your Honor, I just have a 

question.  So if they are unable to get to you by 

the end of the day today and it comes in sometime 

tomorrow then that means a portion of our 24-hour 

period is over the weekend.  Would you object to 

us taking a little extra time over the weekend?  I 

mean we can do it in 24 hours, but if you're    

not -- 

THE COURT:  Well, if you can get it to me if 

she gets it in say tomorrow at noon, if you can 

get it to me Monday morning sometime or Monday 
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where I can check it, that's fine even if it's 

more than 24 hours.  Both of you know that if for 

some reason something happens that prevents you 

from doing that, just contact each other and 

contact me.  We'll work something out that will 

meet your requirements. 

MR. PERCIVAL:  I haven't talked to my 

clients, but I think it's highly likely the 

State's going to appeal.  Do you have a sense of 

how proceedings relate to the automatic stay 

procedures?  Do you plan on holding another 

hearing on that?  

THE COURT:  Well, I can tell you what I would 

do if the Plaintiffs request one.  Do you want to 

know or do you want to wait --   

MR. PERCIVAL:  No.  I want you to see what we 

say in our briefing, Your Honor.  I'd like to be 

able to present those arguments to you on a 

different standard.  

MS. WHITE:  If the State does decide to 

appeal Plaintiffs would be seeking immediately to 

vacate the automatic stay. 

THE COURT:  Absent something that I don't 

know now.  This is based upon my experience with 

automatic stays and the most current rulings on 
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mine and other cases from the First District on 

stays.  I recognize there was an automatic stay in 

the Gainesville case, but it doesn't look like 

that was challenged at the district court level.  

The trial judge granted an automatic stay.  It 

doesn't look like it was challenged or discussed 

in Gainesville one.  The Supreme Court granted a 

stay when it went up there.  I thought about this 

very long and for various reasons which I think 

are good reasons I will not grant a stay.  It 

doesn't mean that I don't think you shouldn't ask 

for a stay from the appellate court, but I believe 

it's more proper in a case like this to request 

that stay from the appellate court instead of have 

me enter a stay and then it be automatically 

appealed in a matter being considered before it's 

even fully briefed by either side. 

MR. PERCIVAL:  I'm a little confused.  So 

when we file a notice of appeal we get a stay by 

operation of law?  

THE COURT:  I'm not planning on setting that 

aside.  I'm not planning on setting that aside, 

but if Plaintiff's counsel wants to argue that I 

will hear it.  Counsel, I have not had much luck 

seeing stays sustained entered by trial courts by 
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the First District.  I think that that is a signal 

to me from the First District where they are on 

stays on cases.  It doesn't mean that they won't 

enter a stay.  I don't have any experience with a 

case involving this procedure in stays, but my 

best ability to try to follow where I think the 

First District is is for me not to grant one.  I'm 

sorry.  When I say stay, a stay of the stay. 

MR. PERCIVAL:  Your tentative inclination we 

should brief it. 

THE COURT:  My tentative inclination is to 

not interfere with the automatic stay, but to 

state that the Plaintiff can request that stay be 

waived by the district court.  I believe that's 

the best place for a number of reasons based upon 

past experience, me observing the court, me 

reading stay opinions, et cetera.  The best way to 

handle that I believe is this court would like to 

have that presented to them instead of the trial 

judge presented it to them. 

MR. PERCIVAL:  Understood, Your Honor.  Part 

of where I was going with the question was just 

assuming filing a notice of appeal I understand 

Plaintiffs will probably want to file something.  

We'll probably want to file a response.  I don't 
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know if Your Honor plans to hold hearing, but it 

may make a sense to agree to a schedule. 

THE COURT:  I can get with you on very short 

notice.  I will have a JA Monday.  I got hearings 

solid next week, but I will find time for you 

right away for that.  And this is not a ruling.  

I'm just telling you this is my inclination.  It 

could well be that the Plaintiff has some 

perspective argument case that I haven't 

considered.  But I've been through the state 

process a fair amount, I've read a lot of opinions 

on stay and I just don't see this court upholding 

many stays from trial courts.  It doesn't mean 

that they won't.  It doesn't mean that they won't 

grant one, but I'm trying my best to determine 

what the district court's telling me to do because 

I'm trying to follow their read on the law on not 

only substance but procedure.  I think I am 

reading Supreme Court correctly on the law on the 

procedure.  All the law I have is what the First 

District's been doing in the past I'd say couple 

two or three years.  I don't know.  I think they 

on their own on a motion that was made directly to 

them in a case did grant a stay within the past 

couple of years.  I don't know of any stay of any 
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case that I'm familiar with that the trial court 

entered -- I'm sorry -- a stay of the stay that 

the trial court entered that wasn't reversed very 

quickly.  That also included extensive discussions 

of the merits of the case in the stay order by the 

court.  I just don't see how that moves this case 

forward. 

MR. PERCIVAL:  Understood, Your Honor.  And 

one thing we're just trying to understand is if we 

file a notice of appeal and they file an emergency 

motion, how quickly would you like us to follow 

with a response I think is the real question I'm 

getting at?  

THE COURT:  Quick.  Real quick.  Again, I 

want to make everybody understand that I'm not 

here to engage in any fruitless activity and the 

district court if it's going to support a stay, it 

will grant one.  So I think the best step if 

there's a -- I'm sorry.  If there's an automatic 

stay -- when we say stay I think we understand a 

stay of the stay, which maybe we can find better 

words.  But a setting aside of the stay.  But I 

think if the appellate court is amenable to a stay 

then the request should go to that court.  And 

they have been very fast in the past on ruling on 
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those requests, so I have no reason to believe 

they would not be fast now.  So that's where I am 

on it until I get a better read on where the court 

is.  I can identify one, two, three cases I can 

name right now from the 2nd Circuit where the stay 

was set aside and reversed within a matter of two 

or three days by the district court.  Well, at 

least three.  Maybe four.  So those are just ones 

I can off the top of my head tell you about.  

They're not all mine by the way.  That's the state 

of the appellate court and my job is to follow the 

appellate courts comments on the law and their 

procedures as much as I can if I can discern them.  

That's what I'm supposed to do also.  

So unless you all have questions we can 

adjourn and I can actually take you back to my 

office and make sure I get you the correct email 

address if that works for you all.  Okay.  We're 

adjourned.

(Hearing concluded at 1:41 p.m.)
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     CERTIFICATE OF REPORTER

STATE OF FLORIDA  )

COUNTY OF LEON    )

      I, Doreen Mannino, Court Reporter, do hereby 

certify that I was authorized to and did report in 

stenotypy and electronically the foregoing proceedings 

and evidence and the captioned case, and that the 

foregoing pages constitute a true and correct 

transcription of my recording thereof.

IN WITNESS WHEREOF, I have hereunto affixed my 

hand the 6th  day of July 2022 at Tallahassee, Leon 

County, Florida.  

_____________________________
Doreen M. Mannino
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

PLANNED PARENTHOOD OF SOUTHWEST 
AND CENTRAL FLORIDA, on behalf of itself, 
its staff, and its patients, et al., 

Plaintiffs, 

v.  

STATE OF FLORIDA, et al.,  

Defendants. 

Case No. 2022 CA 912 
Judge Cooper 

PLAINTIFFS’ EMERGENCY MOTION TO VACATE  
AUTOMATIC STAY OF TEMPORARY INJUNCTION

Filing # 152700136 E-Filed 07/05/2022 02:48:31 PM
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Plaintiffs, by and through their undersigned counsel, move this Court for an 

emergency order vacating the stay of this Court’s July 5, 2022 Temporary Injunction 

Order (“Inj. Order”). That stay automatically took effect under Florida Rule of 

Appellate Procedure 9.310(b)(2) on July 5, 2022, when Defendants1 filed a notice of 

appeal of the order granting the temporary injunction. Without certain and 

immediate relief from the automatic stay, Plaintiffs and their patients will suffer the 

very harms this Court issued the temporary injunction to prevent, in violation of the 

Florida Constitution and clearly established Florida Supreme Court precedents. In 

support of this Motion, Plaintiffs state as follows: 

I. Procedural History 

On June 1, 2022, Plaintiffs filed a motion for temporary injunction seeking to 

enjoin enforcement of Ch. 2022-69 §§ 3-4, Laws of Fla. (“HB 5”) (codified at 

§§ 390.011, 390.0111, Fla. Stat.), which imposed a ban on virtually all abortions 

after 15 weeks of pregnancy. See Mot. for Emergency Temporary Inj., June 1, 2022. 

On June 27, 2022, after the parties had fully briefed the Plaintiffs’ motion for 

temporary injunction, the Court held an evidentiary hearing. On June 30, 2022, the 

Court held oral argument. 

1 “Defendants” refers to the State of Florida and the Defendant state boards, agencies, and officials. 
The 20 State Attorneys who were originally named as defendants in this suit were voluntarily 
dismissed by stipulation that the Court entered on June 17, 2022. 
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On July 5, 2022, this Court issued an order granting Plaintiffs’ motion for 

temporary injunction, barring Defendants from enforcing HB 5. See Inj. Order. In 

support of its ruling, this Court held that Plaintiffs carried their burden for the 

issuance of a temporary injunction because they showed (1) a substantial likelihood 

of success on the merits, (2) that irreparable harm will result if the Act is not 

enjoined, (3) that they lack an adequate remedy at law, and (4) that the relief 

requested will serve the public interest. See Inj. Order at 50, 62, 63, 64, 65. The Court 

further held that Plaintiffs properly have standing to bring this action. Id. at 45. 

Shortly after the Court entered the Injunction Order on July 5, 2022, 

Defendants filed a notice of appeal. See Notice of Appeal, July 5, 2022. Pursuant to 

Florida Rule of Appellate Procedure 9.310(b)(2), the Court’s temporary injunction 

Order is now automatically stayed. See Fla. R. App. P. 9.310(b)(2) (“The timely filing 

of a notice shall automatically operate as a stay pending review . . . when the state, 

any public officer in an official capacity, board, commission, or other public body 

seeks review . . .”).  Also on July 5, 2022, Plaintiffs posted the $5,000 bond set in the 

Injunction Order.  See Notice of Posting Inj. Bond, July 5, 2022. 

II. Legal Standard 

Rule 9.310(b)(2) empowers this Court to vacate the automatic stay of this 

Court’s temporary injunction.  Fla. R. App. P. 9.310(b)(2) (“On motion, the lower 

tribunal or the court may . . . vacate the stay”). Indeed, the Court has “broad 
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discretion” to do so. City of Sarasota v. AFSCME Council ‘79, 563 So. 2d 830, 830 

(Fla. 1st DCA 1990) (affirming trial court’s vacatur of automatic stay and denying 

motion to reinstate automatic stay). The trial court properly has the role, in the first 

instance, of determining whether to vacate the automatic stay. See Rule 9.310(b)(2). 

The Court’s familiarity with the evidence means it is best situated to determine how 

the factors for vacating the stay apply, as well as to minimize the delay that will 

inevitably result while an appellate court that lacks prior exposure to this case 

considers briefing on whether to vacate the stay. 

To determine whether to vacate the automatic stay, this Court should consider 

(1) the likelihood of irreparable harm if the stay is not vacated; and (2) the likelihood 

of success on the merits on appeal by the entity seeking to maintain the stay. Mitchell 

v. State, 911 So. 2d 1211, 1219 (Fla. 2005); Tampa Sports Auth. v. Johnston, 914 

So. 2d 1076, 1084 (Fla. 2d DCA 2005). A court may vacate an automatic stay only 

“under the most compelling circumstances,” which includes when “the equities 

overwhelmingly tilt in favor” of doing so. Dep’t of Agric. & Consumer Servs. v. 

Henry & Rilla White Found., Inc., 317 So. 3d 1168, 1170 (Fla. 1st DCA 2020). 

III. Argument 

A. The Court Should Vacate the Automatic Stay. 

Compelling circumstances warrant vacating the automatic stay of this Court’s 

Injunction Order. Permitting the State to enforce HB 5 will immediately violate 
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Floridians’ constitutional rights to access abortion care and cause irreparable harm 

to Plaintiffs and their patients, for all of the reasons that this Court already found in 

granting the temporary injunction. Every day that HB 5 remains in effect, Florida 

patients in desperate need of post-15-week abortion services are being turned away 

and forced to attempt to seek abortions out of state, if they are able to do so; to 

attempt abortions outside the medical system; or to continue pregnancies against 

their will.  It is unjustifiable to impair Plaintiffs’ ability to provide care to Floridians, 

as courts have held that ongoing violations of constitutional rights support an order 

to vacate a stay. See, e.g., Tampa Sports Auth. v. Johnston, 914 So. 2d 1076, 1079 

(Fla. 2d DCA 2005). Vacating a stay is especially important when Plaintiffs’ privacy 

rights are impacted with respect to medical decision-making. See Bush v. Schiavo, 

861 So. 2d 506, 508 (Fla. 2d DCA 2003). Furthermore, the enforcement of HB 5 

despite this Court’s finding of its likely unconstitutionality will result in “delay and 

uncertainty” to Plaintiffs and Floridians, and “significantly impair” the care that 

Plaintiffs provide to Floridians. See Dep’t of Agric. & Consumer Servs., 317 So. 3d 

at 1170. In light of these factors, “the equities overwhelmingly tilt in favor” of 

vacating the automatic stay. See id.

First, there is a likelihood (indeed, a certainty) of irreparable harm to Plaintiffs 

and Floridians if the stay is not vacated. This Court already found that Plaintiffs and 

their patients will suffer irreparable harm absent an injunction of HB 5. This factor 
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is “substantially identical” to the criteria this Court considered when concluding a 

temporary injunction is warranted here.  See Tampa Sports Auth., 914 So. 2d at 1079. 

If the stay is not vacated, the protection secured by the temporary injunction will be 

lost, and irreparable harm to Floridians will follow. 

Second, Defendants are not likely to prevail on the merits of their appeal. This 

factor “is related to but somewhat different from the criteria applied by” this Court 

in granting the injunction: here, the State must have a likelihood that it “will 

successfully overturn the injunction on appeal.” Tampa Sports Auth., 914 So. 2d at 

1079. That requires a showing that the State will be able to “overcome the appellate 

presumption of correctness” and will be able to demonstrate that “the injunction was 

not founded on substantial competent evidence, that it resulted from an incorrect 

application of law, or that the circuit court abused its discretion when entering it.” Id. 

That showing is not possible here. This Court correctly held, after a full 

evidentiary hearing, that HB 5 is unconstitutional because it violates the privacy 

rights of Plaintiffs’ patients guaranteed under the Florida Constitution, and found 

that the temporary injunction was necessary to protect against that violation. See 

generally Inj. Order. In fact, this Court observed that its “order complies with the 

present state of the law in Florida.” H’rg Tr. (Rough) at 31:8-11. It is well-settled 

that Florida’s constitutional right of privacy “is much broader in scope than that of 

the Federal Constitution.” Gainesville Woman Care, LLC v. State, 210 So. 3d 1243, 
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1252, 1254, 1260 (Fla. 2017). Florida’s right of privacy encompasses the right to 

choose to end a pregnancy, and any law that implicates the fundamental right of 

privacy is presumptively unconstitutional. Id. Once a court makes the threshold 

inquiry that the law implicates the fundamental right of privacy, the burden shifts to 

the State to prove that the law furthered a compelling state interest in the least 

restrictive way. Id. at 1260. As the Court held, based on a developed evidentiary 

record, including expert testimony, declarations, and depositions, none of the State’s 

evidence was sufficient for the State to carry this heavy burden. See generally Inj. 

Order.  As in Tampa Sports Authority, the Court’s “findings of fact” based on “clear 

evidence” weigh in favor of vacating the automatic stay. See 914 So. 2d at 1171. 

Any speculative arguments that the Florida Supreme Court might eventually 

overrule existing precedent are far from enough to demonstrate a likelihood that 

Defendants will succeed in overturning the temporary injunction on appeal.  This 

Court, like the First DCA, is bound to apply the law as it currently exists.  Cf. Scott 

v. Trotti, 283 So. 3d 340, 343–45 (Fla. 1st DCA 2018) (circuit courts are “obligated 

to follow” “binding precedent”); Ellis v. State, 703 So. 2d 1186, 1187 (Fla. 3d DCA 

1997) (similar). 

B. Appellate Decisions Reinstating Automatic Stays Involve 
Circumstances That Do Not Apply Here. 

Rule 9.310(b)(2) clearly gives this Court—the “lower tribunal”—the authority 

to vacate the automatic stay. Fla. R. App. P. 9.310(b)(2). Plaintiffs appreciate the 
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Court’s comments during the June 30 hearing regarding the First DCA’s handling 

of requests to vacate automatic stays.  But as shown below, the circumstances in 

which the First DCA recently reinstated automatic stays were very different from 

those present in this case. And the First DCA has denied motions to reinstate an 

automatic stay when the trial court properly exercised its authority to vacate it. See, 

e.g., Thurman v. Cobb, No. 2006CA2619, 2006 WL 3077423, at *1 (Fla. Cir. Ct. 

Oct. 19, 2006) (vacating automatic stay of injunction involving upcoming election); 

Thurman v. Cobb, No. 1D06-5447 (Fla. 1st DCA Oct. 23, 2006) (denying motion to 

reinstate automatic stay).  

The First DCA’s reinstatement of the stay in DeSantis v. Scott et al. is 

distinguishable. There, the First DCA expressed doubt that the party seeking the 

injunction would prevail on the merits, taking issue with the appellees’ standing and 

jurisdiction. See Order on Appellants’ Emergency Motion to Reinstate the Automatic 

Stay at 4, DeSantis v. Scott et al., No. 1D21-2685 (Fla. 1st DCA Oct. 27, 2021). 

Jurisdiction is not at issue in this case, and, as this Court held, Florida precedents 

support Plaintiffs’ standing in this case. Inj. Order at 45, July 5, 2022; see generally 

Gainesville Woman Care, LLC v. State, 210 So. 3d 1243 (Fla. 2017) (suit filed by 

abortion provider and an abortion advocacy group); State v. Presidential Women’s 

Ctr., 937 So. 2d 114 (Fla. 2006) (suit filed by two abortion clinics and a doctor who 

performs abortions); see also State v. N. Fla. Women’s Health & Counseling Servs., 
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Inc., 852 So. 2d 254, 259-60 (Fla. 1st DCA 2001) (“reject[ing] the state’s contention 

that” physician lacked standing to raise the rights of pregnant minor patients), rev’d 

on the merits, 866 So. 2d 612 (Fla. 2003); accord Feminist Women’s Health Ctr. v. 

Burgess, 651 S.E.2d 36, 38-39 (Ga. 2007) (“Virtually every state court considering 

the issue has similarly held that abortion providers have standing to raise the 

constitutional rights of their patients,” and collecting cases). 

The circumstances in the First DCA’s decision to reinstate the automatic stay 

in Secretary of State Cord Byrd v. Black Voters Matter Capacity Bldg. Inst., Inc., 

No. 1D22-1470, 2022 WL 1698353 (Fla. 1st DCA May 27, 2022), also do not apply 

here.  There, the First DCA focused on whether the injunction itself was unlawful, 

and the court’s conclusion that the injunction was “very likely unlawful” prompted 

it to reinstate the automatic stay. Id. at *10. The First DCA explained that the 

injunction in that case went beyond maintaining the status quo by granting 

affirmative, provisional relief that altered the status quo. Id. By contrast, here, this 

Court properly entered a temporary injunction to maintain the status quo under the 

Florida Constitution pending an adjudication on the merits. See Inj. Order at 66. 

Similar concerns about the status quo animated the First District Court of 

Appeals’ decision to reinstate the automatic stay in DeSantis v. Florida Education 

Association. There, the First DCA held that an injunction regarding preventing 

schools from reopening during the COVID-19 pandemic “caused confusion and 
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uncertainty” and that staying that injunction would “restore[] the status quo.” 

DeSantis v. Fla. Educ. Ass'n, 325 So. 3d 145, 151 (Fla. 1st DCA 2020). The First 

DCA found no compelling circumstances to lift the stay because the “status quo” 

was open schools—the norm before the pandemic. Further, the First DCA concluded 

that no one would be irreparably harm if the stay remained in place because no 

teacher or student would be forced to return to in-person instruction. Id. at 151.  

Unlike in Florida Education Association and Black Voters Matter, here, 

vacating the automatic stay would protect the status quo.  The status quo here is the 

right to access a pre-viability abortion from state-licensed providers, as guaranteed 

by the right to privacy under the Florida Constitution and as Florida patients have 

safely done for decades. An order vacating the automatic stay would restore that 

fundamental right while this matter is further litigated on appeal. The State should 

not be permitted to violate Floridians’ constitutional rights simply because it has 

chosen to appeal this Court’s ruling granting a temporary injunction. And there is no 

question about irreparable harm if the stay remains in place and this Court’s 

injunction does not take effect.  Floridians who are forced to remain pregnant against 

their will after 15 weeks or to attempt to obtain care in other states or outside the 

medical system will undeniably suffer irreparable harm, as this Court held in 

entering the temporary injunction. Inj. Order at 62, 63. Finally, the injunction 

granted by this Court is supported by years of Florida Supreme Court precedent, 
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whereas the injunction in Florida Education Association was a response to the 

Covid-19 pandemic, a unique and unprecedented circumstance. See id.  

Accordingly, none of the factors or concerns that have led the First DCA to 

reinstate automatic stays in recent cases are present in this case, where the law, the 

facts, and the equities all weigh in favor of vacating the automatic stay. 

IV. Conclusion 

This Court should enter an order vacating the automatic stay of its own 

injunction. Permitting the automatic stay to delay the effectiveness of this Court’s 

injunction will cause irreparable harm; upend the status quo; and defeat the very 

purpose of the temporary injunctive relief this Court ordered.  

WHEREFORE, Plaintiffs respectfully request this Court enter an order 

vacating the automatic stay imposed by Rule 9.310(b)(2). 

Respectfully submitted this 5th day of July 2022. 
/s/ Daniel Tilley       
Daniel Tilley (FL Bar #102882) 
ACLU FOUNDATION OF FLORIDA 
4343 West Flagler St., Suite 400 
Miami, FL 33134 
(786) 363-2714 
dtilley@aclufl.org 

Nicholas Warren (FL Bar #1019018) 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT,  

IN AND FOR LEON COUNTY, FLORIDA 

 

PLANNED PARENTHOOD OF SOUTHWEST  

AND CENTRAL FLORIDA, et al.,   

 

  Plaintiffs, 

        Case No. 2022-CA-912 

v.         Judge Cooper   

              

STATE OF FLORIDA, et al., 

 

  Defendants. 

_________________________________/  
 

 

STATE DEFENDANTS’ RESPONSE TO  

PLAINTIFFS’ MOTION TO VACATE AUTOMATIC STAY  

Plaintiffs ask this Court to set aside the automatic stay of the temporary 

injunction entered by this Court on July 5, 2022. That stay went into effect by 

operation of law when the State filed its notice of appeal. See Fla. R. App. P. 9.310. 

As this Court alluded to after announcing its intention to enter a temporary 

injunction, a trial court “may only” vacate an automatic stay “under the most 

compelling circumstances.” Fla. Dep’t of Health v. People United for Med. 

Marijuana, 250 So. 3d 825, 828 (Fla. 1st DCA 2018) (quoting State v. Pringle, 707 

So. 2d 387, 390 (Fla. 1st DCA 1998)). Demonstrating the high burden Plaintiffs must 

clear, the First District routinely reverses orders by trial courts setting aside the 

automatic stay. E.g., id. at 829; Byrd v. Black Voters Matter Capacity Bldg. Inst., 

No. 1D22-1470, 2022 WL 1698353, at *3 (Fla. 1st DCA May 27, 2022); DeSantis 
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Petitioner App. 632



2 

v. Fla. Educ. Ass’n, 325 So. 3d 145 (Fla. 1st DCA 2020); Fla. Fish & Wildlife 

Conservation Comm’n v. Daws, 256 So. 3d 907, 912 (Fla. 1st DCA 2018).1  

For these reasons, and those that follow, Plaintiffs’ request should be denied. 

ARGUMENT 

Florida Rule of Appellate Procedure 9.310 provides that “[t]he timely filing 

of a notice shall automatically operate as a stay pending review . . . when the state, 

any public officer in an official capacity, board, commission, or other public body 

seeks review.” Fla. R. App. P. 9.310(b)(2). “The party seeking to vacate an automatic 

stay has the burden of demonstrating that (1) the equities are overwhelmingly tilted 

against maintaining the automatic stay, (2) it will suffer irreparable harm if the 

automatic stay is maintained, and (3) it is likely to prevail on the merits of the 

appeal.” Dep’t of Agric. & Consumer Servs. v. Henry & Rilla White Found., Inc., 

317 So. 3d 1168, 1170 (Fla. 1st DCA 2020) (quotations omitted). Plaintiffs have 

made none of these showings. 

I. PLAINTIFFS HAVE NOT SHOWN THEY ARE LIKELY TO SUCCEED ON THE 

MERITS OF THEIR APPEAL. 

For the reasons explained in the State’s response to Plaintiffs’ motion for 

temporary injunction (Defs.’ Resp.), Plaintiffs have not shown a likelihood of 

 
1 Not all such orders are available from a Westlaw search because trial court orders setting aside 

the automatic stay are sometimes reversed without a published opinion. E.g., DeSantis v. Scott, 

1D21-2685 (Fla. 1st DCA 2021). 
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success on the merits. Defs.’ Resp. at 4–23. Plaintiffs have not established standing 

to challenge HB 5 and have not satisfied any of the prerequisites for injunctive relief.  

Further, the question before this Court is whether the State “will successfully 

overturn the injunction on appeal.” Tampa Sports Auth. v. Johnston, 914 So. 2d 

1076, 1079 (Fla. 2d DCA 2005). That inquiry includes an analysis of how the Florida 

Supreme Court will ultimately resolve this case, including the State’s request that it 

revisit its precedent. See Defs.’ Resp. at 26–27. Particularly in light of the U.S. 

Supreme Court’s decision in Dobbs v. Jackson Women’s Health Organization, No. 

19-1392, 2022 WL 2276808 (U.S. June 24, 2022), the State intends to urge the Court 

to do so. 

II. PLAINTIFFS HAVE NOT SHOWN THAT THEY WILL SUFFER IRREPARABLE 

HARM IF THE AUTOMATIC STAY REMAINS IN PLACE. 

Plaintiffs cannot show they will suffer irreparable harm from the automatic 

stay because their asserted harms are legally insufficient, as detailed in the State’s 

response brief and at oral argument. Defs.’ Resp. at 8–10. This principle has even 

more force here because the party seeking to set aside an automatic stay must show 

“it will suffer irreparable harm if the automatic stay is maintained.” Henry & Rilla 

White Found., 317 So. 3d at 1170 (emphasis added). 

III. THE EQUITIES DO NOT OVERWHELMINGLY FAVOR PLAINTIFFS.  

In its brief and at oral argument, the State explained its position that a 

temporary injunction against HB 5, a duly enacted law, does not favor the public 
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interest. Defs.’ Resp. at 23. The State also set out Plaintiffs’ delay in seeking relief, 

which is also relevant to the equities. Id. at 13–15. The State reiterates those 

arguments, but it notes that Plaintiffs face a higher burden here. They must show 

that the equities are “overwhelmingly tilted against maintaining the automatic stay.” 

Henry & Rilla White Found., 317 So. 3d at 1170 (emphasis added) (quoting Tampa 

Sports Auth., 914 So. 2d at 1084)).  

That the equities do not overwhelmingly favor Plaintiffs is further 

demonstrated by the course of proceedings in the 24-hour waiting period case, 

Gainesville Woman Care v. State, a case involving one of the plaintiffs in this case 

and several of the attorneys who have appeared in this case. 

In that case, the plaintiffs obtained a temporary injunction, which was 

affirmed by the Florida Supreme Court. Gainesville Woman Care, LLC v. State 

(Gainesville Woman Care II), 210 So. 3d 1243, 1265 (Fla. 2017). On remand, the 

plaintiffs were granted summary judgment. State v. Gainesville Woman Care, LLC 

(Gainesville Woman Care III), 278 So. 3d 216, 217 (Fla. 1st DCA 2019). After the 

State appealed, however, the plaintiffs changed their strategy. Instead of seeking to 

litigate their case to final judgment, they deliberately delayed pursuing their case to 

final judgment in order to maintain their temporary injunction as long as possible 

and postpone an ultimate decision on the merits. 
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Specifically, after the First District reversed summary judgment, Gainesville 

Woman Care III, 278 So. 3d at 216, the plaintiffs did not seek Florida Supreme Court 

review. On remand, the plaintiffs filed nothing in the case for 369 days. App. at 9–

10. This inactivity prompted the trial court to sua sponte order that the case would 

be dismissed for lack of prosecution if there was no docket activity within 60 days. 

App. at 21. The plaintiffs then waited another 57 days and filed a notice of serving 

one request for admission and two interrogatories—essentially the minimum they 

could do to avoid having their case dismissed. App. at 22. Once the case was 

approaching trial, the plaintiffs moved for a continuance. App. at 24. And even after 

the court granted summary judgment for the State, the plaintiffs requested a stay 

pending appeal, App. at 32, but when the trial court denied the motion, the plaintiffs 

did not appeal. 

All told, the plaintiffs were able to keep their temporary injunction in place 

for seven years. They did so even though they had so little faith in their likelihood 

of success that they declined to appeal summary judgment for the State. The Court 

should not reward those tactics by handing the same attorneys here an injunction. 

Finally, the automatic stay provision of Florida Rule of Appellate Procedure 

9.310 represents the Florida Supreme Court’s preference for preserving legislative 

enactments pending appeal even when a trial court has found them invalid. 
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Dissolving the automatic stay acts counter to that public interest, especially because 

it may encourage the same dilatory tactics that occurred in Gainesville Woman Care.      

CONCLUSION 

For the foregoing reasons, the Court should deny Plaintiffs’ motion.  
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Plaintiffs-Appellees (“Plaintiffs”), by and through their 

undersigned counsel, move this Court for an emergency order 

vacating the stay of the Temporary Injunction Order (“Inj. Order”) 

entered by the Circuit Court of the Second Judicial Circuit, Leon 

County, on July 5, 2022. Pursuant to Florida Rule of Appellate 

Procedure 9.310(b)(2), that stay automatically took effect on July 5, 

2022, when the State1 filed a notice of appeal of the order granting 

the temporary injunction. Without immediate relief from the 

automatic stay, Plaintiffs and their patients will suffer the very harms 

the Circuit Court issued the temporary injunction to prevent, in 

violation of Floridians’ fundamental right to privacy guaranteed by 

article I, section 23 of the Florida Constitution and clearly established 

Florida Supreme Court precedents. Given this need for urgent relief, 

Plaintiffs request expedited review and that the Court order the State 

to respond to this Motion by Friday, July 15, 2022, at 5:00PM ET.2

1 “The State” refers to the State of Florida and the Defendant state 
boards, agencies, and officials. The 20 State Attorneys who were 
originally named as defendants in this suit were voluntarily 
dismissed by stipulation, which the Court entered on June 17, 2022. 
Inj. Order at 5 (App. 616).  

2 The State has informed Plaintiffs that it intends to file a limited 
response within 24 hours of Plaintiffs filing this Motion, addressing 
Plaintiffs’ request to expedite consideration of this Motion. 
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See Fla. R. App. P. 9.300(a). In support of this Motion, Plaintiffs state 

as follows: 

I. Procedural History 

On June 1, 2022, Plaintiffs filed a motion for temporary 

injunction seeking to enjoin enforcement of Ch. 2022–69 §§ 3–4, 

Laws of Fla. (“HB 5”) (codified at §§ 390.011, 390.0111, Fla. Stat.), 

which bans virtually all abortions after 15 weeks of pregnancy, 

measured from the first day of a woman’s last menstrual period 

(“LMP”). See Mot. for Emergency Temp. Inj. (App. 4–86).3

On June 27, 2022, after the parties had fully briefed the 

Plaintiffs’ motion for temporary injunction and conducted 

depositions, the Circuit Court held an evidentiary hearing in which it 

heard live testimony from three witnesses and received written 

testimony from a fourth witness. Dr. Shelly Hsiao-Ying Tien, a 

Plaintiff and a physician trained and board-certified in obstetrics and 

gynecology and maternal-fetal medicine who provides abortion care 

in Florida, testified on behalf of Plaintiffs both as an expert and as a 

3 Along with this Motion, Plaintiffs have filed an Appendix (“App.”) 
that includes the documents cited herein that were filed with the trail 
court.  Other record citations are to documents filed in this Court.  
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fact witness. Inj. Order at 4–6 (App. 615–17). Pursuant to the parties’ 

agreement, an additional expert witness for Plaintiffs, Dr. Antonia 

Biggs, Associate Professor in the Department of Obstetrics, 

Gynecology, and Reproductive Sciences at the University of 

California, San Francisco, submitted testimony via sworn declaration 

and a transcript of her deposition taken by the State. Id. at 6 (App. 

617). The State presented live and written testimony from Dr. 

Maureen Condic, Associate Professor of Neurobiology and Anatomy 

at the University of Utah, and Dr. Ingrid Skop, an obstetrician and 

gynecologist and Senior Fellow and Director of Medical Affairs at the 

Charlotte Lozier Institute, a pro-life research institution. Id. On June 

30, 2022, the Circuit Court held oral argument. Id. at 1 (App. 612). 

On July 5, 2022, the Circuit Court granted Plaintiffs’ motion for 

temporary injunction, barring the State from enforcing HB 5. See Inj. 

Order at 2 (App. 613). In support of its ruling, the Circuit Court held 

that Plaintiffs carried their burden for the issuance of a temporary 

injunction because they showed (1) a substantial likelihood of 

success on the merits, (2) that irreparable harm will result if the Act 

is not enjoined, (3) that they lack an adequate remedy at law, and 

(4) that the relief requested will serve the public interest. See Inj. 

Petitioner App. 643



4 

Order at 4, 50, 62–65 (App. 615, 661, 673–76). The Circuit Court 

further held that Plaintiffs properly have standing to bring this action 

and to assert the privacy rights of their patients. Id. at 45 (App. 656). 

Shortly after the Circuit Court entered the Injunction Order on 

July 5, 2022, the State filed a notice of appeal that same day. See 

Notice of Appeal (App. 726). Pursuant to Florida Rule of Appellate 

Procedure 9.310(b)(2), the temporary injunction order was 

automatically stayed. See Fla. R. App. P. 9.310(b)(2) (“The timely filing 

of a notice shall automatically operate as a stay pending review . . . 

when the state, any public officer in an official capacity, board, 

commission, or other public body seeks review . . . .”). Also on July 

5, 2022, Plaintiffs posted the $5,000 bond set in the Injunction 

Order. See Notice of Posting Inj. Bond (App. 729–31). 

On the same day, Plaintiffs filed an emergency motion to vacate 

the automatic stay, and the State opposed. See Emergency Mot. to 

Vacate (App. 732–44); State Resp. in Opp. to Emergency Mot. to 

Vacate (App. 745–51). On July 12, 2022, the Circuit Court denied the 

emergency motion to vacate. Cir. Ct. Stay Order (App. 752–55). 

Although the Circuit Court stated it “believe[d] the Plaintiffs have met 

[the] three requirements” for vacating the automatic stay, see infra 
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Section II, it denied the motion because it concluded that this Court’s 

past reversals of trial court orders lifting automatic stays “established 

a high barrier” for trial courts to vacate such stays, Cir. Ct. Stay 

Order at 2–4 (App. 753–55). However, the Circuit Court also noted 

that Plaintiffs could seek relief from this Court. Id. at 3–4 (App. 754–

55).  

II. Legal Standard 

Under Rule 9.310(b)(2), this Court has the discretion to vacate 

the automatic stay, under “compelling circumstances.” Fla. R. App. 

P. 9.310(b)(2) (“On motion, the lower tribunal or the court may . . . 

vacate the stay”); Tampa Sports Auth. v. Johnston, 914 So. 2d 1076, 

1079, 1081–84 (Fla. 2d DCA 2005). To determine whether such 

circumstances exist, this Court should consider (1) the likelihood of 

irreparable harm if the stay is not vacated; (2) the likelihood that the 

entity seeking to maintain the stay will succeed on the merits on 

appeal; and (3) whether the equities “overwhelmingly tilt in favor of” 

vacating the stay. Dep’t of Agric. & Consumer Servs. v. Henry & Rilla 

White Found., Inc., 317 So. 3d 1168, 1170 (Fla. 1st DCA 2020). 
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III. Argument 

The Circuit Court—which, after a full evidentiary hearing and 

oral argument, found that HB 5 will cause irreparable harm and 

likely is unconstitutional—recognized that Plaintiffs satisfy all three 

requirements for vacating the automatic stay of the Injunction Order. 

Cir. Ct. Stay Order at 2 (App. 753). It declined to lift the stay only out 

of concern that it would not be proper for a trial court to do so. Id. at 

2–4 (App. 753–55). However, as the Circuit Court acknowledged, see 

id. at 4 (App. 755), this Court can properly vacate the stay, and 

compelling circumstances warrant that it do so now.    

Vacating the stay will ensure that Floridians can continue to 

exercise their constitutional right to decide for themselves whether to 

have a pre-viability abortion or to carry a pregnancy to term—a right 

that controlling Florida Supreme Court precedent unquestionably 

recognizes the Florida Constitution confers—during the State’s 

appeal. Leaving the stay in place will irreparably harm Plaintiffs and 

Florida patients because the State will be able to enforce HB 5 in 

violation of Floridians’ settled rights and Floridians will be banned 

from accessing time-sensitive medical care.
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A. Plaintiffs Have Shown a Likelihood of Irreparable 
Harm. 

As the Circuit Court found, Inj. Order at 62–64 (App. 673–75, 

Plaintiffs and their patients who need abortion care after 15 weeks 

will be irreparably harmed if the State is allowed to enforce HB 5. See 

Tampa Sports Auth., 914 So. 2d at 1079 (irreparable harm showing 

on motion to vacate is “substantially identical” to showing on motion 

for temporary injunction). The Circuit Court found that HB 5 likely 

violates the constitutional rights of Plaintiffs’ patients, “and the 

threatened or actual loss of constitutional rights, even temporarily, 

is per se irreparable harm.” Inj. Order at 62–63 (App. 673–74); see 

also Gainesville Woman Care, LLC v. State, 210 So. 3d 1243, 1264 

(Fla. 2017) (temporary injunction warranted based on irreparable 

harm to “women seeking to terminate their pregnancies in Florida” 

in challenge brought by abortion provider and non-profit 

organization).  

An automatic stay that permits an ongoing violation of 

constitutional rights also causes irreparable harm that merits 

vacating the stay. Tampa Sports Auth., 914 So. 2d at 1080. If the stay 

is not vacated here, “during the weeks [the State’s] appeal will 
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consume before the [temporary] injunction is affirmed,” Plaintiffs’ 

patients will continue to be “deprived of [their] constitutional right” 

to choose whether to obtain abortions prior to viability. Id.

As the Circuit Court’s findings and the temporary injunction 

record also make clear, HB 5 has irreparably harmful real-world 

consequences for Plaintiffs as healthcare providers and their patients 

in need of time-sensitive healthcare. Plaintiffs “currently provide 

abortions after 15 weeks LMP,” which is early in the second trimester 

and months before a pregnancy can be viable; at present, without an 

effective injunction, HB 5 has forced Plaintiffs to stop providing such 

abortions, directly impeding the doctor-patient relationship and 

denying patients access to essential medical care they and their 

doctors have determined they need. See Inj. Order at 63–64 (App. 

674–75); Hr’g Tr. Vol. I (June 27, 2022) at 71:18–72:8 (App. 271–72). 

Nearly 5,000 patients obtained abortions in Florida in the second 

trimester in 2021, and the evidence showed many reasons why many 

of these patients may have been unable to obtain abortions before 15 

weeks LMP. Inj. Order at 23–24 (App. 637–38); Mot. for Emergency 

Temp. Inj., Ex. 1 – Declaration of Shelly Hsiao-Ying Tien (“Tien Decl.”) 
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¶ 18 (App. 50); see State Resp. in Opp. to Mot. for Temp. Inj., Ex. A 

(App. 116–19). 

Based on credible expert testimony, the Circuit Court found 

that patients seek abortions after 15 weeks LMP for many reasons, 

including delays in recognizing pregnancy, poverty, substance abuse 

disorders, intimate partner violence, or diagnoses of maternal or fetal 

health conditions—and that these kinds of delays can make it 

impossible for affected patients to obtain abortions earlier. Inj. Order.

at 15–24 (App. 626–35); Tien Decl. ¶¶ 33–48, 55–56 (App. 11–17, 19–

20); Hr’g Tr. Vol. I (June 27, 2022) at 52:1–58:21, 59:20–63:5, 64:16–

65:2, 68:14–16, 69:11–71:16 (App. 253–59, 260–64, 265–66, 269, 

270–72). Every day that HB 5 remains enforceable, Florida patients 

in desperate need of post-15-week abortion services are being turned 

away and forced to attempt to seek abortions hundreds of miles or 

more out of state, to attempt abortions outside the medical system, 

or to continue pregnancies against their will. Inj. Order at 24 (App. 

635) (crediting expert testimony that these harms will befall patients 

denied abortion care under HB 5); Hr’g Tr. Vol. I (June 27, 2022) at 

66:21–67:25, 69:11–15 (App. 267–68, 270). These harms cannot be 
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remedied through monetary damages or any other procedure 

available under Florida law. Inj. Order at 64 (App. 675). 

  As the Circuit Court found and the temporary injunction 

record demonstrates, Plaintiffs have proven that they and their 

patients “will suffer irreparable harm without an injunction against” 

HB 5; it thus is “[o]bvious[]” that they and their patients “will suffer 

the same irreparable harm if that injunction is not enforced during 

[the State’s] appeal.” See Tampa Sports Auth., 914 So. 2d at 1079. 

B. The State Is Not Likely to Prevail on Its Appeal. 

The State is not likely to “successfully overturn the injunction 

on appeal.” Id. To do so, “the appellate presumption of correctness” 

must be overcome and it must be shown that “the injunction was not 

founded on substantial competent evidence, that it resulted from an 

incorrect application of law, or that the circuit court abused its 

discretion when entering it.” Id.

That showing is not possible here. The Florida Supreme Court 

has long held, and consistently reaffirmed, that the Florida 

Constitution’s Privacy Clause protects the right to abortion prior to 

viability. See, e.g., Gainesville Woman Care, 210 So. 3d at 1254; 

Krischer v. McIver, 697 So. 2d 97, 102 (Fla. 1997); In re T.W., 551 So. 
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2d 1186, 1191–92, 1194 (Fla. 1989). The Florida Supreme Court has 

also instructed that Florida’s constitutional right to privacy “is much 

broader in scope than that of the Federal Constitution.” Gainesville 

Woman Care, 210 So. 3d at 1252, 1254, 1260 (quoting Winfield v. 

Div. of Pari-Mutuel Wagering, Dep’t of Bus. Regul., 477 So. 2d 544, 

548 (Fla. 1985)). And the Florida Supreme Court has made clear that 

any law that implicates the fundamental right to privacy—as HB 5 

unquestionably does—is presumptively unconstitutional and can be 

upheld only if it furthers a compelling state interest in the least 

restrictive manner. Id. at 1252–54, 1260; see also Green v. Alachua 

Cnty., 323 So. 3d 246, 254 (Fla. 1st DCA 2021) (when considering 

motion for temporary injunction in constitutional challenge under 

the Privacy Clause, “the single question” is “the likelihood that the 

[challenged law] would survive strict scrutiny”), reh’g denied (July 16, 

2021). The State conceded as much. Both in its briefing and during 

oral argument, the State acknowledged that “Florida’s Supreme 

Court has determined that ‘Florida’s privacy provision is clearly 

implicated in a woman’s decision of whether or not to continue her 

pregnancy” and that the strict scrutiny standard applies to HB 5. 

Hr’g Tr. Vol. I (June 27, 2022) at 17:22–18:5, 22:22–23:10 (App. 218–
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19, 223–24); State Resp. in Opp. to Mot. for Temp. Inj. at 18 (App. 

104). 

After a full day of live testimony, which supplemented four 

expert witnesses’ declarations and the deposition transcripts in the 

temporary injunction record, as well as an additional half-day of oral 

argument, the Circuit Court concluded that HB 5 is a pre-viability 

ban on abortion that implicates the Florida Constitution’s right to 

privacy, and that the State did not satisfy its burden to show that HB 

5 advances a compelling interest in the least restrictive manner. Inj. 

Order at 4 (App. 615). The State argued that HB 5 advances two 

interests: protecting maternal health and preventing fetal pain. Hr’g 

Tr. (June 30, 2022) at 6:17–19 (App. 474); State Resp. in Opp. to Mot. 

for Temp. Inj. at 18–22 (App. 104–08). In concluding that the State 

did not show that HB 5 advanced either interest in the least 

restrictive manner, the Circuit Court found that Plaintiffs’ witnesses’ 

testimony on the State’s purported interests was “more credible” and 

rebutted the testimony of the State’s witnesses. Inj. Order at 4 (App. 

615).

On the State’s interest in “protecting maternal health,” the 

Circuit Court found that the State witness’s “testimony failed to show 
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that abortion is unsafe after 15 weeks LMP or that HB 5 would 

improve maternal health.” Id. at 25 (App. 636). To the contrary, the 

evidence shows that “abortion is a very safe procedure,” that “serious 

complications are very rare,” and that abortion, including after 15 

weeks LMP, is “safer than carrying a pregnancy to term.” Id. at 25, 

27 (App. 636, 638); Tien Decl. ¶¶ 25–27; Hr’g Tr. Vol. I (June 27, 

2022) at 44:4–50:24 (App. 245–51); see also Inj. Order at 34 (App. 

645) (finding that State’s witness’s testimony otherwise “was 

inaccurate and overstated, or based on data from decades ago,” and 

“out of step with mainstream medical organizations”), id. at 37–38 

(App. 648–49) (HB 5 “is likely to undermine rather than advance 

maternal health” by delaying some patients’ abortions by forcing 

them to travel out of state, and causing others to attempt abortions 

outside the medical system or to continue pregnancies against their 

will). The Circuit Court also found that the State “did not present 

evidence showing that a complete ban on pre-viability abortion is the 

least restrictive means of protecting maternal health” because 

“[t]here are ways to encourage earlier abortions that are far less 

restrictive than a complete ban—the State, for instance, could 
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provide information on abortion or other resources to women in 

Florida to make it easier to get abortions earlier.” Id. at 57 (App. 667). 

On the State’s interest in “preventing fetal pain,” the Circuit 

Court noted that it did “not believe the existing law permits 

consideration” of this interest prior to viability, and further found 

that the State witness’s opinions were “not properly supported” by 

evidence and thus failed “to establish that fetal pain perception is 

possible during the periods of gestation”—after 15 weeks LMP yet 

before fetal viability—that are at issue in this case. Id. at 38–39, 59 

(App. 649–50, 670). Rather, “the scientific evidence supports the 

conclusion that, due to the lack of necessary pathways, the earliest 

point at which a fetus could have the necessary components—or 

building blocks—to feel pain is 24–26 weeks LMP.” Id. at 43 (App. 

654); see Hr’g Tr. Vol. I (June 27, 2022) at 92:1–93:7 (App. 293–94); 

Hr’g Tr. Vol. II (June 27, 2022) at 245:19–246:21 (App. 446–47). 

Based on this temporary injunction record, the Circuit Court 

concluded that the State failed to carry its burden under strict 

scrutiny to show that HB 5 advances a compelling state interest. 

Accordingly, the Court found that the law likely violates the right to 

privacy in the Florida Constitution. Inj. Order at 62 (App. 673). As in 
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Department of Agriculture & Consumer Services, the Circuit Court’s 

“findings of fact” based on “clear evidence” weigh in favor of vacating 

the automatic stay here. See 317 So. 3d at 1171. 

Speculative arguments that the Florida Supreme Court might 

eventually overrule its existing precedent cannot demonstrate that 

the State is likely to succeed in overturning the Circuit Court’s 

temporary injunction on appeal—particularly when the State’s main 

argument for overruling this precedent rests on federal law that has 

no bearing on the Florida Constitution or its protection of the 

abortion right. See State’s Suggestion for Cert. at 3–4; Pls.-Appellees’ 

Resp. to Suggestion for Cert. at 4–7; see also supra at 10–11. This 

Court is bound to apply the law as it currently exists. See Green, 323 

So. 3d at 250 (“[A]s we are told we must do, we will follow” the Florida 

Supreme Court’s binding precedents on the right to privacy). 

C. The Equities Overwhelmingly Favor Vacating the Stay.

If this Court does not vacate the stay, abortions after 15 weeks 

will be banned throughout Florida, violating Floridians’ 

constitutional rights and irreparably harming Plaintiffs and their 

patients. The equities here thus clearly demand vacating the stay. 

Without an effective injunction, Floridians will continue to “suffer 
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definite, irreparable, and irremediable harm to [their] important 

constitutional interests.” See Tampa Sports Auth., 914 So. 2d at 

1083.  

This Court has also suggested that the equities favor lifting a 

stay when the stay will cause “delay and uncertainty” and 

“significant[ly] impair[]” the plaintiffs. Dep’t of Agric. & Consumer 

Servs., 317 So. 3d at 1170. This rationale applies here. Allowing the 

State to enforce a law that bans abortions after 15 weeks, in violation 

of the Florida Constitution and controlling Florida Supreme Court 

precedent, will undoubtedly cause “delay and uncertainty” to 

Plaintiffs and their patients by “significant[ly] impair[ing]” the 

healthcare that Plaintiffs can provide and their patients can receive. 

Id. As the Circuit Court found, HB 5 “force[s] Plaintiffs either to stop 

providing abortions after 15 weeks LMP, or to face criminal 

prosecution, license revocation, and other penalties.” Inj. Order at 46 

(App. 657). If the stay is not vacated, Plaintiffs will be unable to 

provide constitutionally protected abortion care while the State’s 

appeal is pending. As a result, Floridians in need of abortions after 

15 weeks will not be able to obtain the constitutionally protected 

medical care they require in their home state at all during this period. 
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See supra at 8–9. And even if the State loses its appeal and the 

injunction is reinstated, the time it will take to litigate the appeal will, 

at minimum, substantially delay pregnant Floridians from receiving 

care—and some will surely lose the opportunity altogether to seek a 

legal abortion in this state.4 For these reasons as well, the equities 

“overwhelmingly tilt[ ] in favor” of vacating the automatic stay. Tampa 

Sports Auth., 914 So. 2d at 1083 (balance of equities favored vacating 

the stay when the plaintiff would have been “completely deprive[d]” 

of the “benefit” of exercising his constitutional right even if he 

succeeded in defending the injunction on appeal).  

This Court should disregard any argument the State may make 

that the equities favor a stay because of how long the temporary 

injunction could be in effect. Plaintiffs have litigated this case 

expeditiously, having filed their complaint less than 45 days ago, and 

have committed, along with the State, to continue litigating this case 

4 Florida law already prohibits abortions after fetal viability, which is 
defined as “the stage of fetal development when the life of a fetus is 
sustainable outside the womb through standard medical measures.” 
§§ 390.011(13) (version in effect before July 1, 2022), 390.01112, Fla. 
Stat.; see also §§ 390.011 (6) (version in effect before July 1, 2022), 
(12)(c) (version in effect before July 1, 2022), 390.0111(1) (version in 
effect before July 1, 2022), Fla. Stat. (prohibiting abortion in third 
trimester). 
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to final judgment expeditiously. Inj. Order at 5–7 (App. 615–18); see 

Appellees’ Resp. to Suggestion for Cert. at 7 (citing attached Appendix 

with June 8, 2022 Hr’g Tr. at 10:2–25). Trial courts, moreover, have 

mechanisms for moving cases on their dockets forward. Speculative 

concerns about case management cannot outweigh the unfairness of 

maintaining the stay of an injunction designed to protect Floridians 

from the ongoing violation of their established constitutional rights. 

D. Decisions Reinstating Automatic Stays Do Not Justify 
Maintaining the Stay Here.  

None of this Court’s recent decisions to reinstate automatic 

stays in other cases—cases the Circuit Court cited in denying 

Plaintiffs’ motion to vacate, see Cir. Ct. Stay Order at 2–3 (App. 753–

54)—apply here.  

In DeSantis v. Scott, this Court reinstated an automatic stay 

because it had “serious doubts” about the plaintiffs’ standing and the 

trial court’s jurisdiction. See Order on Appellants’ Emergency Mot. to 

Reinstate the Automatic Stay at 4, DeSantis v. Scott, No. 1D21-2685 

(Fla. 1st DCA Oct. 27, 2021). Jurisdiction is not at issue in this case, 

and, as the Circuit Court held, Florida law clearly demonstrates that 

Plaintiffs have standing in this case. Inj. Order at 45 (App. 656); see 
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generally Gainesville Woman Care, 210 So. 3d 1243 (suit filed by 

abortion provider and an abortion advocacy group); State v. 

Presidential Women’s Ctr., 937 So. 2d 114 (Fla. 2006) (suit filed by 

two abortion clinics and a doctor who performs abortions); see also 

State v. N. Fla. Women’s Health & Counseling Servs., Inc., 852 So. 2d 

254, 259–60 (Fla. 1st DCA 2001) (“reject[ing] the state’s contention 

that” physician lacked standing to raise the rights of pregnant minor 

patients), rev’d on the merits, 866 So. 2d 612 (Fla. 2003); accord 

Feminist Women’s Health Ctr. v. Burgess, 651 S.E. 2d 36, 38–39 (Ga. 

2007) (“Virtually every state court considering the issue has similarly 

held that abortion providers have standing to raise the constitutional 

rights of their patients,” and collecting cases).  

In Florida Department of Health v. People United for Medical 

Marijuana, this Court reinstated the automatic stay after concluding 

that the enjoined statute was presumptively constitutional, and that 

appellees had not overcome that presumption. 250 So. 3d 825, 828 

(Fla. 1st DCA 2018). By contrast, HB 5 is presumptively 

unconstitutional because, as the Circuit Court found and the State 

concedes, it implicates the right to privacy. See supra at 10–11. The 

Circuit Court’s findings and the temporary injunction record further 
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make clear that HB 5 likely is unconstitutional, because the State 

did not meet its burden to show that the law advances any compelling 

state interest by the least restrictive means. See id.

In Secretary of State Cord Byrd v. Black Voters Matter Capacity 

Building Institute, Inc., this Court reinstated the stay of an injunction 

that was “very likely unlawful” because it granted affirmative, 

provisional relief that altered the status quo. No. 1D22-1470, 2022 

WL 1698353, at *10 (Fla. 1st DCA May 27, 2022). Similarly, in 

DeSantis v. Florida Education Association, this Court held that an 

injunction preventing schools from reopening during the COVID-19 

pandemic “caused confusion and uncertainty” and that staying that 

injunction would “restore[] the status quo.” 325 So. 3d 145, 151 (Fla. 

1st DCA 2020). This Court found no compelling circumstances to lift 

the stay because the “status quo” was open schools—the norm before 

the pandemic. Id. This Court also found that no one would be 

irreparably harmed by the stay remaining in place because no 

teacher or student would be forced to return to in-person instruction. 

Id. at 151–52.   
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None of the factors or concerns that have led this Court to 

reinstate automatic stays in these recent cases are present here.5

Vacating the automatic stay here would protect the status quo. The 

status quo is Floridians being able to exercise their right to access a 

pre-viability abortion from state-licensed providers, as guaranteed by 

the right to privacy under the Florida Constitution and as Floridians 

have safely done for decades. An order vacating the automatic stay 

would restore Floridians’ ability to exercise their fundamental rights 

while the State’s appeal proceeds. Vacating the stay also would 

protect Floridians from the irreparable harm of being forced either to 

remain pregnant against their will after 15 weeks or to attempt to 

obtain care in other states or outside the medical system. Finally, 

vacating the stay would make effective a temporary injunction that is 

mandated by years of Florida Supreme Court precedent—a stark 

contrast to the injunction at issue in Florida Education Association, 

5 The Circuit Court also cited to Scott v. Trotti, 283 So. 3d 340 (Fla. 
1st DCA 2018), as another example of this Court reinstating an 
automatic stay. Cir. Ct. Stay Order at 2–3 (App. 753–54). However, in 
that case, the Florida Supreme Court disapproved of the 
reinstatement and lifted the stay, allowing the temporary injunction 
to take effect pending appeal. Scott, 283 So. 3d at 343 n.5; Trotti v. 
Scott, No. SC18-1012, 2018 WL 3635012, at *1 (Fla. July 12, 2018). 

Petitioner App. 661



22 

which was a response to the unique and unprecedented 

circumstances of the COVID-19 pandemic. See 325 So. 3d at 151. 

Accordingly, the law, facts, and equities all weigh in favor of 

vacating the automatic stay here. 

IV. Conclusion 

This Court should vacate the automatic stay. Allowing the 

automatic stay to thwart the effectiveness of the temporary 

injunction, all when the State is not likely to succeed on the merits 

of its appeal, will cause irreparable harm, upend the status quo, and 

defeat the very reason temporary injunctive relief is justified—i.e., to 

protect Floridians’ well-established constitutional rights.  

WHEREFORE, Plaintiffs respectfully request this Court enter an 

order vacating the automatic stay imposed by Rule 9.310(b)(2). 

Respectfully submitted this 13th day of July, 2022. 
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INTRODUCTION 

Plaintiffs ask this Court to do what even the circuit court would 

not—toss aside the “judicial deference” given “to governmental 

decisions,” DeSantis v. Fla. Educ. Ass’n, 325 So. 3d 145, 150 (Fla. 

2020), and vacate an automatic stay of the circuit court’s order 

enjoining HB 5. But only “the most compelling circumstances” justify 

vacating an automatic stay. Fla. Dep’t of Health v. People United for 

Med. Marijuana, 250 So. 3d 825, 828 (Fla. 1st DCA 2018) (simplified). 

Here, the very trial court that enjoined HB 5 properly declined to 

vacate the stay, and the court did not remotely abuse its discretion 

in doing so.  

More important, however, the Court should not rule on the stay 

request in the first instance. Instead, as the State has requested, the 

Court should expeditiously certify this case for immediate resolution 

by the Florida Supreme Court. Once this Court does so, it should 

leave this motion to “be decided by the court passing on the merits.” 

Fla. Dep’t of Agric. & Consumer Servs. v. Haire, 832 So. 2d 778, 782 

n.2 (Fla. 4th DCA 2002). 
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BACKGROUND 

A. Legal background 

In 1980, the people of Florida amended the Florida Constitution 

to add a “Right of Privacy”: 

Every natural person has the right to be let alone and free 
from governmental intrusion into the person’s private life 
except as otherwise provided herein. This section shall not 
be construed to limit the public’s right of access to public 
records and meetings as provided by law. 

Art. I, § 23, Fla. Const. (the privacy clause). 

The Florida Supreme Court has construed this provision to 

“implicat[e]” a “woman’s decision of whether or not to continue her 

pregnancy,” In re T.W., 551 So. 2d 1186, 1193 (Fla. 1989), and under 

that holding has subjected abortion regulations to strict scrutiny, see 

generally Gainesville Woman Care, LLC v. State, 210 So. 3d 1243, 

1246 (Fla. 2017) (Gainesville Women Care II).  

B. Factual and procedural history 

1. On March 4, 2022, the Florida Legislature enacted HB 5. See 

Ch. 2022-69, Laws of Fla. (2022), http://laws.flrules.org/2022/69. 

Titled an “act relating to reducing fetal and infant mortality,” id., HB 

5 prohibits abortions if “the gestational age of the fetus is more than 

15 weeks,” subject to certain exceptions for maternal health and fatal 
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fetal abnormalities. § 390.0111(1), Fla. Stat. 

The Governor signed HB 5 into law on April 14, 2022. See Ch. 

2022-69, Laws of Fla. The bill became effective July 1. Id. § 8. 

2. On June 1—three months after HB 5 was passed and almost 

two months after it was signed into law—Plaintiffs brought this facial 

challenge under the privacy clause and sought temporary injunctive 

relief. Pls.’ App. 4–86.  

The State raised procedural and substantive defenses. Pls.’ App. 

87–201. Its evidence demonstrated that HB 5 leaves unregulated the 

vast majority of abortions in Florida, more than 94% of which in 2021 

occurred prior to 15 weeks. Pls.’ App. 118. But “recogniz[ing] that HB 

5 would likely be subject to strict scrutiny under current precedent,” 

the State “preserve[d]” the “arguments that strict scrutiny is the 

wrong standard,” that the privacy clause of the Florida Constitution 

does not implicate abortion, and that the Florida Supreme Court 

should revisit and overturn its abortion precedents. Pls.’ App. 104.  

After a hearing, the circuit court enjoined the State from 

enforcing the law, reasoning that HB 5 was not narrowly tailored to 

further the State’s interests in protecting maternal health and 

preserving unborn life. Pls.’ App. 612–725.  
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The State appealed, triggering an automatic stay. Pls.’ App. 

726–28; see Fla. R. App. P. 9.310(b)(2). Plaintiffs then moved to 

vacate the stay, but the circuit court denied the motion because 

Plaintiffs had not met the “very high burden set by” this Court for 

establishing that “the most compelling circumstances” require 

vacatur. Pls.’ App. 753–55 (citation omitted). 

STANDARD OF REVIEW 

This Court reviews the denial of a motion to vacate an automatic 

stay for abuse of discretion. See People United for Med. Marijuana, 

250 So. 3d at 829.  

ARGUMENT 

When the State appeals a trial-court order, that order is 

automatically stayed. Fla. R. App. P. 9.310(b)(2). “The automatic 

nature of the stay is grounded in judicial deference to governmental 

decisions.” Fla. Educ. Ass’n, 325 So. 3d at 150. A court may override 

this deference and vacate the stay only “under the most compelling 

circumstances.” People United for Med. Marijuana, 250 So. 3d at 828 

(simplified). To establish such circumstances, Plaintiffs must show, 

at minimum: “(1) the equities are overwhelmingly tilted against 

maintaining the automatic stay, (2) [Plaintiffs] will suffer irreparable 
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harm if the automatic stay is maintained, and (3) [Plaintiffs are] likely 

to prevail on the merits of the appeal.” Dep’t of Agric. & Consumer 

Servs. v. Henry & Rilla White Found., Inc., 317 So. 3d 1168, 1170 (Fla. 

1st DCA 2020) (quotations omitted). As this Court’s precedent 

illustrates, few cases meet this high bar.1  

Plaintiffs ask the Court to rush to rule on their motion to vacate 

the stay. The better course, however, is to give the Florida Supreme 

Court the opportunity to decide that motion in the first instance. As 

discussed in the State’s pending Suggestion for Certification, the 

Court should certify this case for immediate resolution by the Florida 

Supreme Court. Once certified, the motion to vacate the stay will 

either carry with the case, cf. Savoie v. State, 422 So. 2d 308, 312 

(Fla. 1982); Lawrence v. Fla. E. Coast Ry. Co., 346 So. 2d 1012, 1014 

n.2 (Fla. 1977), or can be raised anew, see Fla. R. App. P. 9.310(f). 

 
1 See, e.g., People United for Med. Marijuana, 250 So. 3d at 829 

(reversing vacatur of automatic stay); Byrd v. Black Voters Matter 
Capacity Bldg. Inst., No. 1D22-1470, 2022 WL 1698353, at *10 (Fla. 
1st DCA May 27, 2022) (same); Fla. Educ. Ass’n, 325 So. 3d at 151 
(same); Fla. Fish & Wildlife Conservation Comm’n v. Daws, 256 So. 3d 
907, 912 (Fla. 1st DCA 2018) (same). Many other examples are 
unavailable on Westlaw because trial-court orders setting aside the 
automatic stay are often reversed without a published opinion. See, 
e.g., DeSantis v. Scott, 1D21-2685 (Fla. 1st DCA 2021). 
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And because “the stay and the temporary injunction on appeal go 

hand in hand,” they “naturally” should be “consider[ed] together.” 

Byrd v. Black Voters Matter Capacity Bldg. Inst., Inc., No. 1D22-1470, 

2022 WL 1698353, at *10 (Fla. 1st DCA May 27, 2022). It is thus 

“more appropriate for [the motion] to be decided by the court passing 

on the merits.” Fla. Dep’t of Agric. & Consumer Servs. v. Haire, 832 

So. 2d 778, 782 n.2 (Fla. 4th DCA 2002) (certifying pass-through 

question and declining to resolve vacatur motion so Florida Supreme 

Court could resolve the motion on pass-through jurisdiction); see 

Savoie, 422 So. 2d at 312 (“We have jurisdiction, and, once this Court 

has jurisdiction of a cause, it has jurisdiction to consider all issues 

appropriately raised in the appellate process, as though the case had 

originally come to this Court on appeal.”). That course of action would 

permit prompt, yet orderly, resolution of the stay motion, as the trial 

court envisioned when it denied the motion to vacate the stay. Pls.’ 

App. 755 (noting that the reviewing court would not need to analyze 

the vacatur motion “on an emergency type basis” and would have the 

luxury of a “full record” and “full briefing”). 

Petitioner App. 675



 7 

I. PLAINTIFFS HAVE NOT ESTABLISHED THAT THE EQUITIES ARE 
OVERWHELMINGLY TILTED AGAINST MAINTAINING THE AUTOMATIC 
STAY. 

If this Court decides the motion in the first instance, it should 

conclude that the circuit court did not err in leaving the stay in place. 

Vacating the stay would irreparably harm both the State, Abbott 

v. Perez, 138 S. Ct. 2305, 2324 n.17 (2018); Manatee Cnty. v. 1187 

Upper James of Fla., LLC, 104 So. 3d 1118, 1121 (Fla. 2d DCA 2012), 

and “the public generally,” St. Lucie Cnty. v. N. Palm Dev. Corp., 444 

So. 2d 1133, 1135 (Fla. 4th DCA 1984). By enjoining the State’s duly 

enacted law, the circuit court stymied the State’s “sovereign interest 

in enacting and enforcing state law,” State v. Nelson, No. 8:21-CV-

2524-SDM-TGW, 2021 WL 6108948, at *9 (M.D. Fla. Dec. 22, 2021), 

and it robbed the people of protections that their elected 

representatives have determined are in “the public interest.” Berman 

v. Parker, 348 U.S. 26, 32 (1954). The risk that these harms to the 

State will be for naught counsels in favor of leaving the automatic 

stay undisturbed. Cf. N. Palm Dev. Corp., 444 So. 2d at 1135. 

So do the public interests that HB 5 protects. That law 

safeguards maternal health, in part by encouraging women to avoid 

the increased health risks that accompany later-term abortions. Pls.’ 
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App. 105–06, 638.2 It also shields unborn children from pain. Pls.’ 

App. 106–08, 323–24.3 And it preserves trust in the medical system 

through limiting a procedure that “some deem nothing short of an 

act of violence against innocent human life.” Gainesville Woman Care 

II, 210 So. 3d at 1270 (Canady, J., dissenting) (quoting Planned 

Parenthood v. Casey, 505 U.S. 833, 852 (1992)); cf. Boedy v. Dep’t of 

Pro. Regul., 463 So. 2d 215, 218 (Fla. 1985) (“[T]he state has a 

 
2 The circuit court recognized that “the risk of serious 

complications from abortion increases as a pregnancy increases,” 
and that in some cases there will be “serious complications” resulting 
from abortions performed after 15 weeks’ gestation. Pls.’ App. 638. 

3 The circuit court, to be sure, found that the unborn do not feel 
pain before 24–26 weeks. Pls.’ App. 654–55. The State disputes that 
finding. But at the very least, the evidence showed that it is unclear 
whether the unborn feel pain at 15 weeks’ gestation. Pls.’ App. 458–
59. And when a fact is subject to good-faith debate, it is the 
Legislature’s prerogative to decide which side of the debate is most 
persuasive. See Gonzales v. Carhart, 550 U.S. 124, 163 (2007) (“The 
Court has given state and federal legislatures wide discretion to pass 
legislation in areas where there is medical and scientific 
uncertainty.”); cf. Haire v. Fla. Dep’t of Agric. & Consumer Servs., 870 
So. 2d 774, 786 (Fla. 2004) (“In reversing the trial court, the Fourth 
District concluded that the trial court erred in rejecting the legislative 
choice based on its own view of the scientific evidence and improperly 
substituted its judgment for that of the Legislature, which 
determined that the 1900–feet eradication zone was justified by the 
best available science. We agree.” (citation omitted)); see also Amicus 
Br. of Fla. Pregnancy Ctrs. in Support of Appellants’ Suggestion for 
Certification at 4–6 (filed July 8, 2022). 
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compelling interest in the regulation of the practice of medicine . . . 

to protect the health, safety and welfare of its citizens.”). Those 

interests weigh in favor of leaving the law undisturbed. E.g., 3299 N. 

Fed. Highway, Inc. v. Bd. of Cnty. Comm’rs of Broward Cnty., 646 So. 

2d 215, 227 (Fla. 4th DCA 1994) (continued enforcement of an 

ordinance aimed at protecting public health and welfare weighed 

against granting of injunction); accord State Dep’t of Env’l Regul. v. 

Kaszyk, 590 So. 2d 1010, 1012 (Fla. 3d DCA 1991). 

Plaintiffs caption their motion an “emergency” one and claim 

that it causes irreparable harm through regulating the tiny fraction 

of abortions in Florida that occur after 15 weeks of gestation. But 

even after the Governor signed this bill on April 14, Ch. 2022-69, 

Laws of Fla., Plaintiffs waited more than seven weeks before suing. 

That “delay in seeking judicial relief” undermines their claim that the 

equities favor vacatur of the stay. E.g., Shouman v. Am. Exp. Travel 

Related Servs. Co., 566 So. 2d 875, 876–77 (Fla. 3d DCA 1990). 

Plaintiffs also contend that the stay will trigger “uncertainty” 

about “the healthcare that Plaintiffs can provide and their patients 

can receive.” Mot. 16. But as explained in the State’s Suggestion for 

Certification (at 4), until the Florida Supreme Court grapples with the 
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implications of Dobbs v. Jackson Women’s Health Organization, 142 

S. Ct. 2228 (2022), there will be great uncertainty about the validity 

of HB 5 no matter how this Court deals with the stay. HB 5 has now 

been in effect for the better part of 14 days. Vacating the stay would 

only scramble again the time limitations for obtaining an abortion, 

sowing further “confusion and uncertainty for” the many medical 

personnel, patients, and law enforcement officials that HB 5 

implicates. See Fla. Educ. Ass’n, 325 So. 3d at 151. 

Plaintiffs next point to the fact that leaving HB 5 in place will 

“delay” them from “provid[ing] constitutionally protected abortion 

care.” Mot. 16. But HB 5 leaves unregulated the vast bulk of 

abortions that occur in Florida, most of which are performed before 

15 weeks, Pls.’ App. 118 (more than 94% in 2021), and if HB 5 is 

upheld, those that might otherwise wait until after 15 weeks to obtain 

an abortion will almost certainly obtain the procedure earlier (as 

opposed to not at all). More, Plaintiffs’ arguments on the equities 

insufficiently appreciate that even after 15 weeks, the law has 

exceptions for preserving the life and health of the mother, and for 

certain fetal abnormalities. See § 390.0111(1), Fla. Stat.   

Plaintiffs protest too much in asking the Court to “disregard,” 
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Mot. 17, past delay tactics in the prosecution of abortion cases after 

securing a temporary injunction. That history makes it more likely 

that the harms to the State and the public detailed above would 

persist should this Court vacate the stay. Gainesville Woman Care, 

for example, bounced up-and-down the court system for nearly seven 

years, in part because the plaintiffs—temporary injunction in hand—

delayed in the prosecution of their case. App. 748–49; see also 

Gainesville Woman Care, LLC v. State, 2015-CA-1323 (Fla. 2d Jud. 

Cir.) (filed 6/2015; final judgment entered 4/2022). Gainesville 

Woman Care is again a Plaintiff here, and Plaintiffs appear intent on 

taking a similar path, having already blocked the State’s attempts to 

consolidate the preliminary-injunction hearing with a final hearing 

on the merits to expedite prosecution of this case to final judgment. 

State’s App. 44–46. On appeal, Plaintiffs then cited the temporary-

injunction posture of this appeal as a reason to delay resolution by 

the Florida Supreme Court. See Pls.’ Opp. to Suggestion for Cert. at 

7. 

Moreover, if this Court vacates the stay, Florida is poised to 

become an abortion destination for out-of-state residents seeking to 

dodge abortion restrictions in their home states. Like Florida, 
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neighboring states have also passed abortion prohibitions.4 Unless 

HB 5 remains in effect, residents from those states will undoubtedly 

flock to Florida to obtain late-term abortions. See Shefali Luthra, 

Florida could be a critical access point for abortion, but the state’s own 

battle is just starting, The 19th (June 8, 2022) (noting that many have 

already “made the trek to Florida” to circumvent their home states’ 

abortion restrictions). Florida should not become “a regional 

destination for [late-term] abortion,” id., in defiance of the public 

policy adopted by its “people and their elected representatives.” 

Dobbs, 142 S. Ct. at 2279. 

II. THE STATE IS LIKELY TO SUCCEED ON APPEAL. 

“A substantial likelihood of success on the merits is shown if 

good reasons for anticipating that result are demonstrated.” Bd. of 

Cnty. Comm’rs, Santa Rosa Cnty. v. Home Builders Ass’n of W. Fla., 

 
4 Georgia: Ga. Code. § 16-12-141 (prohibiting abortion after 

fetal heartbeat is detectable subject to certain exceptions); South 
Carolina: S.C. Code Ann. § 44-41-680 (similar); Alabama: Ala. Code 
§ 26-23H-4 (prohibiting abortion subject to certain exceptions); 
Louisiana: La. Stat. Ann. §§ 40:1061, 14:87.1 (similar); Mississippi: 
Miss. Code. § 41-41-45 (similar); Tennessee: Tenn. Code § 39-15-
213 (similar); Texas: Tex. Health & Safety Code Ann. §§ 170A.001-
170A.007 (similar). 
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Inc., 325 So. 3d 981, 984 (Fla. 1st DCA 2021). For two “good reasons,” 

the State will ultimately prevail on appeal. 

1. The Florida Supreme Court is likely to accept jurisdiction 

here and revise its abortion jurisprudence in one of two ways, either 

of which will result in HB 5 surviving Plaintiffs’ challenge. 

a. The privacy clause of the Florida Constitution does not limit 

the Legislature from regulating abortion. As the U.S. Supreme Court 

recently explained in overruling Roe v. Wade, 410 U.S. 113 (1973), a 

right to abortion is not contained in any of the “broadly framed” rights 

the U.S. Supreme Court’s pre-Roe precedents had established—

whether framed as a “right to privacy,” or as a “freedom to make 

‘intimate and personal choices’ that are ‘central to personal dignity 

and autonomy.’” Dobbs, 142 S. Ct. at 2257 (quoting Casey, 505 U.S. 

at 851). Far from having “no bearing on the Florida Constitution,” 

Mot. 15, that reasoning obliterates the foundation of the Florida 

Supreme Court’s abortion precedents, which heavily relied on now-

abrogated Roe v. Wade and its progeny in establishing a right to 

abortion under the Florida Constitution. See In re T.W., 551 So. 2d 

at 1193–94 (citing Roe, 410 U.S. at 153, City of Akron v. Akron Ctr. 

for Reprod. Health, Inc., 462 U.S. 416, 429 n.11 (1983), and 
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Thornburgh v. Am. College of Obstetricians & Gynecologists, 476 U.S. 

747, 772 (1986)). In fact, it is even less plausible to ground a right to 

abortion in a right to privacy alone, as Plaintiffs attempt to do in this 

litigation under the Florida Constitution. Even before Dobbs, the U.S. 

Supreme Court had “abandoned any reliance on a privacy right and 

instead grounded the abortion right entirely on the Fourteenth 

Amendment’s Due Process Clause.” Dobbs, 142 S. Ct. at 2271 (citing 

Casey, 505 U.S. at 846). The Court did so because “legal challenges 

to undue restrictions on abortion procedures do not seek to vindicate 

some generalized notion of privacy.” Gonzales v. Carhart, 550 U.S. 

124, 172 (Ginsburg, J., dissenting); see also Roe, 410 U.S. at 172 

(Rehnquist, J., dissenting) (A “transaction resulting in an operation” 

such as an abortion “is not ‘private’ in the ordinary usage of that 

word.”).  

Florida’s privacy clause creates a right “to be let alone and free 

from governmental intrusion into the person’s private life.” Art. I, 

§ 23, Fla. Const. (emphasis added). That is naturally read to limit 

governmental snooping and information-gathering—but not to 

establish a liberty to destroy unborn (or any other) life. That reading 
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is confirmed by the very next sentence, which clarifies that the right 

cannot be construed to limit access to public records. See id. 

That is no doubt why, immediately before the Senate vote on the 

right to privacy occurred on May 14, 1980, the following colloquy 

occurred on the floor of the Florida Senate between Senator Gordon, 

the sponsor of the constitutional amendment in the Florida Senate, 

and another Senator: 

Senator Dunn: Senator, what do you think the effect of 
this amendment will be on the existing controversy 
involving right to life and abortion?  
 
Senator Gordon: I don’t see that uhh—I don’t see that it 
has any effect on that Senator. 
 
Senator Dunn: Senator you don’t uh—you don’t—you 
can’t honestly say that this amendment addressing as you 
have contended the question of privacy will be the focal 
point of state litigation on the question of all laws dealing 
with, with the question of abortion or the taking of a uhh—
of a—of a fetus under any condition? 
 
Senator Gordon: No, I don’t see that at all. I don’t know 
what that has to do with, with—I don’t see what that has 
to do with intrusion in your—in—in—privacy in your 
home, I don’t see that at all. 

 
Fla. S., tape recording of proceedings (May 14, 1980) (on file with 

State Archives of Florida at Series S1238, Box 57) (discussion 

regarding impact on abortion under SJR 935). 
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Even if a right to abortion could be located in the privacy clause, 

“[c]ommon sense dictates that” any such right would not be 

“absolute.” In re T.W., 551 So. 2d at 1193. Though “significant 

restrictions” on any such right might trigger strict scrutiny, 

“[i]nsignificant burdens” should not. Gainesville Woman Care II, 210 

So. 3d at 1269–70 (Canady, J., dissenting). And a burden is 

insignificant if it preserves a “reasonable opportunity to choose” to 

have an abortion. Dobbs, 142 S. Ct. at 2310 (Roberts, C.J., 

concurring in judgment). Here, the law does that, as it permits 

abortions through 15 weeks’ gestation—which, again, constitute over 

94% of abortions that occur in Florida today. 

b. It is true that the Florida Supreme Court’s current precedent 

is to the contrary. See N. Fla. Women’s Health & Counseling Servs., 

Inc. v. State, 866 So. 2d 612, 634–36 (Fla. 2003) (recognizing an 

abortion right implicit in the privacy clause); Gainesville Woman Care 

II, 210 So. 3d at 1256 (rejecting the significant-restriction standard). 

And this Court is bound by that precedent. But the question here is 

not whether the State should prevail before this Court, but whether 

the automatic stay should be reimposed pending a final decision on 

appeal, which would include any proceedings in the Florida Supreme 
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Court. The State believes the Florida Supreme Court is likely to revisit 

that precedent—just as the U.S. Supreme Court recently did in 

Dobbs. Indeed, the Florida Supreme Court’s governing stare decisis 

framework is if anything more apt to result in reversal of precedent 

than is the federal standard. Compare Dobbs, 142 S. Ct. at 2261–79, 

with State v. Poole, 297 So. 3d 487, 507 (Fla. 2020) (per curiam). And 

because the State is likely to succeed in defending HB 5 before the 

Florida Supreme Court, this case falls right in line with the many 

cases in which this Court has upheld an automatic stay. See Mot. 

18–21 (collecting First District cases in which the Court upheld a stay 

when the State was likely to succeed on appeal). 

2. Plaintiffs also have not established third-party standing to 

assert the claims of their patients. 

As a general rule, only individuals whose privacy rights are 

implicated by a law have standing to challenge it on right-to-privacy 

grounds. See Alterra Healthcare Corp. v. Estate of Shelley, 827 So. 2d 

936, 941 (Fla. 2002) (explaining that Florida’s right to privacy “is a 

personal one” and belongs “solely to individuals”). Here, Plaintiffs are 

several abortion clinics and one abortion doctor, but none of them 
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assert a personal right to privacy.5 Plaintiffs instead seek to vindicate 

the privacy rights of their patients. State’s App. 8–10. 

To overcome the general bar on third-party standing and assert 

the constitutional rights of another, a litigant must show, among 

other things, that the third party cannot protect his or her own 

interests. Alterra Healthcare, 827 So. 2d at 941. Yet Plaintiffs 

nowhere allege that their patients cannot “protect [their] own 

interests,” or facts from which this element could be inferred. 

Kowalski v. Tesmer, 543 U.S. 125, 130 (2004); see also N. Fla. Reg’l 

Hosp. Inc. v. Douglas, 454 So. 2d 759, 761 (Fla. 1st DCA 1984) 

(litigant failed this element because the third party possessing the 

privacy right had an opportunity to intervene in the suit). Women in 

Florida routinely challenge abortion restrictions on their own behalf. 

E.g., In re T.W., 551 So. 2d at 1189; Renee B. v. Fla. Agency for Health 

Care Admin., 790 So. 2d 1036, 1037 (Fla. 2001). Indeed, Roe v. Wade 

itself was a suit brought by a pregnant woman. See 410 U.S. at 120; 

 
5 Plaintiff Dr. Tien asserts her own rights along with those of her 

patients. State’s App. 10. But Dr. Tien does not allege that she is 
pregnant or likely to become pregnant and therefore cannot assert 
her own privacy rights. See State v. Alice P., 367 So. 2d 1045, 1052 
(Fla. 1st DCA 1979). 
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see also id. at 124–25 (holding that the case continued to present an 

Article III case or controversy despite the absence of evidence in the 

record that Roe was still pregnant). 

The circuit court reasoned that the “time-limited nature of 

pregnancy” inherently poses a “hindrance” to women challenging a 

“time-limited abortion ba[n]” like HB 5. Pls.’ App. 659–60. But the 

circuit court did not explain why time poses any hindrances unique 

to women in their individual capacities; nor are any apparent. The 

time-limited nature of abortion erects no procedural barrier to 

judicial review. See Roe, 410 U.S. at 125 (abortion challenges qualify 

for the “capable of repetition, yet evading review exception” to 

mootness). And women in their individual capacities do not face a 

“hindrance” simply because Plaintiffs are better positioned to litigate 

challenges expeditiously. 

CONCLUSION 

 This Court should not rule on Plaintiffs’ motion to vacate the 

stay. Instead, it should expeditiously certify this case for immediate 

resolution by the Florida Supreme Court. If this Court rules on 

Plaintiffs’ motion, however, then the motion should be denied. An 

“automatic stay must remain in place absent circumstances that are 
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the most compelling.” Black Voters Matter, 2022 WL 1698353, at *10 

(emphasis in original). Because Plaintiffs failed to show that such 

circumstances exist here, the circuit court correctly declined to 

vacate the automatic stay.  
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