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Filing# 150637693 E-Filed 06/01/2022 12:01:30 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

PLANNED PARENTHOOD OF SOUTHWEST 
AND CENTRAL FLORIDA, on behalf of itself, its 
staff, and its patients; PLANNED PARENTHOOD 
OF SOUTH, EAST AND NORTH FLORIDA, on 
behalf of itself, its staff, and its patients; 
GAINESVILLE WOMAN CARE, LLC d/b/a 
BREAD AND ROSES WOMEN'S HEALTH 
CENTER, on behalf of itself, its staff, and its 
patients; A WOMAN'S CHOICE OF 
JACKSONVILLE, INC., on behalf of itself, its 
staff, and its patients; INDIAN ROCKS 
WOMAN'S CENTER, INC. d/b/a/ BREAD AND 
ROSES, on behalf of itself, its staff, and its patients; 
ST. PETERSBURG WOMAN'S HEALTH 
CENTER, INC., on behalf of itself, its staff, and its 
patients; TAMPA WOMAN'S HEALTH 
CENTER, INC., on behalf of itself, its staff, and its 
patients; SHELLY HSIAO-YING TIEN, M.D., 
M.P .H, on behalf of herself and her patients, 

Plaintiffs, 

V. 

STATE OF FLORIDA; GINGER BOWDEN 
MADDEN, in her official capacity as State 
Attorney for the First Judicial Circuit of Florida; 
JACK CAMPBELL, in his official capacity as State 
Attorney for the Second Judicial Circuit of Florida; 
JOHN DURRETT, in his official capacity as State 
Attorney for the Third Judicial Circuit of Florida; 
MELISSA W. NELSON, in her official capacity as 
State Attorney for the Fourth Judicial Circuit of 
Florida; WILLIAM GLADSON, in his official 
capacity as State Attorney for the Fifth Judicial 
Circuit of Florida; BRUCE BARTLETT, in his 
official capacity as State Attorney for the Sixth 
Judicial Circuit of Florida; R.J. LARIZZA, in his 
official capacity as State Attorney for the Seventh 
Judicial Circuit of Florida; BRIANS. KRAMER, 
in his official capacity as State Attorney for the 
Eighth Judicial Circuit of Florida; MONIQUE H. 
WORRELL, in her official capacity as State 
Attorney for the Ninth Judicial Circuit of Florida; 
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BRIAN HAAS, in his official capacity as State 
Attorney for the Tenth Judicial Circuit of Florida; 
KATHERINE FERNANDEZ RUNDLE, in her 
official capacity as State Attorney for the Eleventh 
Judicial Circuit of Florida; ED BRODSKY, in his 
official capacity as State Attorney for the Twelfth 
Judicial Circuit of Florida; ANDREW H. 
WARREN, in his official capacity as State 
Attorney for the Thirteenth Judicial Circuit of 
Florida; LARRY BASFORD, in his official 
capacity as State Attorney for the Fourteenth 
Judicial Circuit of Florida; DAVID A. 
ARONBERG, in his official capacity as State 
Attorney for the Fifteenth Judicial Circuit of 
Florida; DENNIS W. WARD, in his official 
capacity as State Attorney for the Sixteenth Judicial 
Circuit of Florida; HAROLD F. PRYOR, in his 
official capacity as State Attorney for the 
Seventeenth Judicial Circuit of Florida; PHILIP G. 
ARCHER, in his official capacity as State Attorney 
for the Eighteenth Judicial Circuit of Florida; 
THOMAS BAKKEDAHL, in his official capacity 
as State Attorney for the Nineteenth Judicial Circuit 
of Florida; AMIRA D. FOX, in his official capacity 
as State Attorney for the Twentieth Judicial Circuit 
of Florida; FLORIDA DEPARTMENT OF 
HEAL TH; JOSEPH LAD APO, M.D., in his 
official capacity as Secretary of Health for the State 
of Florida; FLORIDA BOARD OF MEDICINE; 
DAVID DIAMOND, M.D., in his official capacity 
as Chair of the Florida Board of Medicine; 
FLORIDA BOARD OF OSTEOPATHIC 
MEDICINE; SANDRA SCHWEMMER, D.O., in 
her official capacity as Chair of the Florida Board 
of Osteopathic Medicine; FLORIDA BOARD OF 
NURSING; MAGGIE HANSEN, M.H.Sc., R.N., 
in her official capacity as Chair of the Florida 
Board of Nursing; FLORIDA AGENCY FOR 
HEALTH CARE ADMINISTRATION; and 
SIMONE MARSTILLER, J.D., in her official 
capacity as Secretary of the Florida Agency for 
Health Care Administration, 

Defendants. 
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I. PRELIMINARY STATEMENT 

1. More than forty years ago, the people of Florida amended the Florida Constitution 

to guarantee Floridians a broad right of privacy, including the right to abortion. Art. I, § 23, Fla. 

Const. This "independent, freestanding constitutional provision which declares the fundamental 

right to privacy" was drafted "in order to make the privacy right as strong as possible," Winfield 

v. Div. of Pari-Mutuel Wagering, 477 So. 2d 544,548 (Fla. 1985), and to "embrace[] more privacy 

interests, and extend[] more protection to the individual in those interests, than does the federal 

Constitution," In re T. W, 551 So. 2d 1186, 1192 (Fla. 1989). As the Florida Supreme Court has 

repeatedly recognized, this broad right to privacy includes a woman's right to decide to terminate 

a pregnancy. "The Florida Constitution embodies the principle that '[f]ew decisions are more 

personal and intimate, more properly private, or more basic to individual dignity and autonomy, 

than a woman's decision ... whether to end her pregnancy. A woman's right to make that choice 

freely is fundamental."' Id. at 1193 ( quoting Thornburgh v. Am. Coll. of Obstetricians & 

Gynecologists, 476 U.S. 747 (1986)). In exercising their sovereign will more recently, Floridians 

reaffirmed that abortion is a fundamental right deserving of the strongest protection against 

government intrusion. In 2012, Floridians rejected a ballot initiative that would have amended the 

state constitution to overturn state court decisions construing the right to privacy broadly and to 

prohibit state courts from interpreting the Florida Constitution to provide stronger protection for 

abortion than the federal constitution.1 

1 Fla. Dep't of State, Div. of Elections, Initiative Information: Prohibition on Public 
Funding of Abortions; Construction of Abortion Rights, https://dos.elections.myflorida.com/ 
initiatives/fulltext/pdf/10-82.pdf (last visited May 22, 2022); Fla. Dep't of State, Div. of Elections, 
Prohibition on Public Funding of Abortions; Construction of Abortion Rights, 
https ://dos.elections .myflorida.com/initiatives/initdetail. asp ?account= 1 0&seqnum=82 (last 
visited May 22, 2022). 
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2. Despite Florida's history of protecting the right to abortion, the Florida legislature 

recently engaged in a brazen attempt to override the will of the Florida people. The legislature 

passed House Bill 5, a law that criminalizes pre-viability abortions in direct violation of Floridians' 

fundamental privacy rights guaranteed by the Florida Constitution. See Ch. 2022-69, § § 3-4, Laws 

of Fla. ("HB 5" or "the Act") (amending§§ 390.011, 390.0111, Fla. Stat.). HB 5 was signed by 

Governor Ron DeSantis on April 14, 2022, and it is scheduled to take effect on July 1, 2022. The 

Act is attached hereto as Exhibit A-1. 

3. HB 5 radically curtails the ability of Floridians to make decisions about whether or 

not to continue a pregnancy and have a child, in violation of their rights under the Florida 

Constitution. Specifically, HB 5 criminalizes the provision of abortion care after fifteen weeks as 

dated from the first day of a woman's last menstrual period ("LMP").2 That timing is early in the 

second trimester and months prior to both fetal viability and the current limit under Florida law. 

4. By banning the provision of abortion care after fifteen weeks LMP, the Act will 

unlawfully intrude upon the fundamental privacy rights of Florida women.3 It will deny Floridians' 

autonomy over their own bodies and undermine their ability to make deeply personal decisions 

about their lives, families, and health care free of government interference. 

5. The Act threatens Plaintiffs and their staff, all of whom currently provide abortion 

care in Florida after 15 weeks LMP, with severe penalties: it makes the provision of abortion care 

2 Almost uniformly, clinicians date pregnancy based on the first day of the patient's last 
menstrual period. 

3 Plaintiffs at times refer to "woman" or "women" herein when referring to patients seeking 
abortion care, but recognize that people of all gender identities, including transgender men and 
gender-diverse individuals, may also become pregnant and seek abortion services, and would thus 
also suffer irreparable harm under HB 5. 

2 
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after 15 weeks LMP a felony and threatens clinics and health care professionals with adverse 

licensing and disciplinary action for providing essential health care to their patients. 

6. If the Act goes into effect, it will cause immediate and irreparable harm to 

Floridians seeking abortions after 15 weeks LMP and to Plaintiffs and their staff. 

7. Plaintiffs seek a declaratory judgment and a temporary and permanent injunction 

pursuant to Chapter 86 and Section 26.012(3), Florida Statutes, and Florida Rules of Civil 

Procedure Rule 1.610 to prevent the violation of Floridians' constitutional rights. 

8. Unless this Court grants an injunction before HB 5 takes effect, Plaintiffs will be 

prevented from providing pregnant Floridians with the critical medical care that they are 

constitutionally entitled to receive. Patients denied an abortion under the Act will be faced with 

serious burdens and harms: those with the means to do so may attempt to travel hundreds, if not 

thousands, of miles out of state to seek care where it is still available, at great personal burden and 

expense; others may attempt to end their pregnancies on their own, outside the medical system; 

and many others will be prevented from obtaining an abortion at all and forced to carry a pregnancy 

to term and give birth against their will. Forcing people to remain pregnant and give birth against 

their will subjects them to substantially increased risks to their health and their lives, threatens the 

stability and security of their existing families and children, and denies them the autonomy and 

dignity to direct the course of their own lives. 

9. Absent an injunction, the Act will prevent Floridians from exerc1smg their 

fundamental constitutional right to decide whether to have an abortion prior to viability, causing 

irreparable harm for which there is no adequate remedy at law. 

3 



App. 8

II. JURISDICTION AND VENUE 

10. This Court has jurisdiction over this action pursuant to article V, section 5, 

subsection (b) of the Florida Constitution and Sections 26.012(3) and 86.011, Florida Statutes. 

11. Venue is proper in this Court pursuant to Section 4 7 .021, Florida Statutes, because 

at least one Defendant has a principal office in Leon County. 

III. THE PARTIES 

A. Plaintiffs 

12. Plaintiff Planned Parenthood of Southwest and Central Florida (PPSWCF) is a not-

for-profit corporation organized under the laws of Florida. PPSWCF operates ten health centers 

across Southwest and Central Florida, providing reproductive health care services, including but 

not limited to contraception and contraceptive counseling, well-person exams, screening for breast 

cancer, screening and treatment for cervical cancer, vasectomies, STI testing and treatment, 

reproductive health education, miscarriage management, and abortions, including abortions after 

15 weeks LMP at its health centers in Orlando, Tampa, Fort Myers, and Sarasota. PPSWCF sues 

on behalf of itself, its staff (including but not limited to physicians, osteopathic physicians, 

registered nurses, and licensed practical nurses), and its patients. 

13. Plaintiff Planned Parenthood of South, East and North Florida (PPSENFL) is a not-

for-profit corporation organized under the laws of Florida. PPSENFL operates ten health centers 

across South, East, and North Florida, providing reproductive health services, including but not 

limited to contraceptive services and counseling, well-person exams, screening for breast cancer, 

screening and treatment for cervical cancer, STI testing and treatment, reproductive health 

education, miscarriage management, and abortions, including abortions after 15 weeks LMP at its 

health centers in Jacksonville, Tallahassee, West Palm Beach, and Miami. PPSENFL sues on 

4 
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behalf of itself, its staff (including but not limited to physicians, osteopathic physicians, registered 

nurses, and licensed practical nurses), and its patients. 

14. Plaintiff Gainesville Woman Care, LLC d/b/a Bread and Roses Women's Health 

Center ("Bread and Roses (Gainesville)") is a clinic located in Gainesville, Florida, which provides 

reproductive health care services, including pregnancy testing, contraception counseling and 

services, emergency contraception services, referrals for other reproductive health care services, 

prenatal care and adoption services, and abortion care, including after 15 weeks LMP. Bread and 

Roses (Gainesville) sues on behalf of itself, its staff (including but not limited to physicians and 

registered nurses), and its patients. 

15. Plaintiff A Woman's Choice of Jacksonville, Inc., is a woman-owned and operated 

health care facility that provides reproductive health care in Jacksonville, Florida, including 

pregnancy and STI testing, pregnancy decision counseling, community referrals, adoption 

services, contraception and contraception counseling, pap smears, miscarriage management, and 

abortion care, including after 15 weeks LMP. A Woman's Choice of Jacksonville sues on behalf 

of itself, its staff (including but not limited to physicians and licensed practical nurses), and its 

patients. 

16. Plaintiff Indian Rocks Woman's Center, Inc. d/b/a Bread and Roses ("Bread and 

Roses (Clearwater)") is a clinic located in Clearwater, Florida, which provides abortion care 

services, including after 15 weeks LMP. Bread and Roses (Clearwater) sues on behalf of itself, its 

staff (including but not limited to physicians, osteopathic physicians, and licensed practical 

nurses), and its patients. 

17. Plaintiff St. Petersburg Woman's Health Center, Inc. is a clinic located in 

St. Petersburg, Florida, which provides abortion care services, including after 15 weeks LMP. 

5 
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St. Petersburg Woman's Health Center sues on behalf of itself, its staff (including but not limited 

to physicians, osteopathic physicians, and licensed practical nurses), and its patients. 

18. Plaintiff Tampa Woman's Health Center, Inc. is a clinic located in Tampa, Florida, 

which provides abortion care services, including after 15 weeks LMP. Tampa Woman's Health 

Center sues on behalf of itself, its staff (including but not limited to physicians and licensed 

practical nurses), and its patients. 

19. Shelly Hsiao-Ying Tien, M.D., M.P.H., is a board-certified physician in obstetrics 

and gynecology and maternal-fetal medicine, a sub-specialty of obstetrics and gynecology focused 

on caring for patients with high-risk pregnancies. She currently practices in multiple states, 

including in Florida at PPSENFL, where she provides reproductive health services, including 

contraceptive care and abortion care, including after 15 weeks LMP. Dr. Tien sues on behalf of 

herself and her patients. 

B. Defendants 

20. Defendant the State of Florida, through its Legislature and Governor, adopted the 

challenged Act. 

21. Defendant Ginger Bowden Madden is the state attorney of the First Judicial Circuit 

of Florida. Defendant Bowden Madden is authorized to initiate and prosecute alleged violations 

of the Act. § 27.02(1), Fla. Stat. Defendant Bowden Madden is sued in her official capacity, as 

are her agents and successors. 

22. Defendant Jack Campbell is the state attorney of the Second Judicial Circuit of 

Florida. Defendant Campbell is authorized to initiate and prosecute alleged violations of the Act. 

§ 27.02(1), Fla. Stat. Defendant Campbell is sued in his official capacity, as are his agents and 

successors. 

6 
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23. Defendant John Durrett is the state attorney of the Third Judicial Circuit of Florida. 

Defendant Durrett is authorized to initiate and prosecute alleged violations of the Act. § 27.02(1), 

Fla. Stat. Defendant Durrett is sued in his official capacity, as are his agents and successors. 

24. Defendant Melissa W. Nelson is the state attorney of the Fourth Judicial Circuit of 

Florida. Defendant Nelson is authorized to initiate and prosecute alleged violations of the Act. 

§ 27.02(1), Fla. Stat. Defendant Nelson is sued in her official capacity, as are her agents and 

successors. 

25. Defendant William Gladson is the state attorney of the Fifth Judicial Circuit of 

Florida. Defendant Gladson is authorized to initiate and prosecute alleged violations of the Act. 

§ 27.02(1), Fla. Stat. Defendant Gladson is sued in his official capacity, as are his agents and 

successors. 

26. Defendant Bruce Bartlett is the state attorney of the Sixth Judicial Circuit of 

Florida. Defendant Bartlett is authorized to initiate and prosecute alleged violations of the Act. 

§ 27.02(1), Fla. Stat. Defendant Bartlett is sued in his official capacity, as are his agents and 

successors. 

27. Defendant R.J. Larizza is the state attorney of the Seventh Judicial Circuit of 

Florida. Defendant Larizza is authorized to initiate and prosecute alleged violations of the Act. 

§ 27.02(1), Fla. Stat. Defendant Larizza is sued in his official capacity, as are his agents and 

successors. 

28. Defendant Brian S. Kramer is the state attorney of the Eighth Judicial Circuit of 

Florida. Defendant Kramer is authorized to initiate and prosecute alleged violations of the Act. 

§ 27.02(1), Fla. Stat. Defendant Kramer is sued in his official capacity, as are his agents and 

successors. 

7 
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29. Defendant Monique H. Worrell is the state attorney of the Ninth Judicial Circuit of 

Florida. Defendant Worrell is authorized to initiate and prosecute alleged violations of the Act. 

§ 27.02(1), Fla. Stat. Defendant Worrell is sued in her official capacity, as are her agents and 

successors. 

30. Defendant Brian Haas is the state attorney of the Tenth Judicial Circuit of Florida. 

Defendant Haas is authorized to initiate and prosecute alleged violations of the Act. § 27.02(1), 

Fla. Stat. Defendant Haas is sued in his official capacity, as are his agents and successors. 

31. Defendant Katherine Fernandez Rundle is the state attorney of the Eleventh Judicial 

Circuit of Florida. Defendant Fernandez Rundle is authorized to initiate and prosecute alleged 

violations of the Act.§ 27.02(1), Fla. Stat. Defendant Fernandez Rundle is sued in her official 

capacity, as are her agents and successors. 

32. Defendant Ed Brodsky is the state attorney of the Twelfth Judicial Circuit of 

Florida. Defendant Brodsky is authorized to initiate and prosecute alleged violations of the Act. 

§ 27.02(1), Fla. Stat. Defendant Brodsky is sued in his official capacity, as are his agents and 

successors. 

33. Defendant Andrew H. Warren is the state attorney of the Thirteenth Judicial Circuit 

of Florida. Defendant Warren is authorized to initiate and prosecute alleged violations of the Act. 

§ 27.02(1), Fla. Stat. Defendant Warren is sued in his official capacity, as are his agents and 

successors. 

34. Defendant Larry Basford is the state attorney of the Fourteenth Judicial Circuit of 

Florida. Defendant Basford is authorized to initiate and prosecute alleged violations of the Act. 

§ 27.02(1), Fla. Stat. Defendant Basford is sued in his official capacity, as are his agents and 

successors. 

8 
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35. Defendant David A. Aronberg is the state attorney of the Fifteenth Judicial Circuit 

of Florida. Defendant Aronberg is authorized to initiate and prosecute alleged violations of the 

Act. § 27.02(1), Fla. Stat. Defendant Aronberg is sued in his official capacity, as are his agents 

and successors. 

36. Defendant Dennis W. Ward is the state attorney of the Sixteenth Judicial Circuit of 

Florida. Defendant Ward is authorized to initiate and prosecute alleged violations of the Act. 

§ 27.02(1), Fla. Stat. Defendant Ward is sued in his official capacity, as are his agents and 

successors. 

37. Defendant Harold F. Pryor is the state attorney of the Seventeenth Judicial Circuit 

of Florida. Defendant Pryor is authorized to initiate and prosecute alleged violations of the Act. 

§ 27.02(1), Fla. Stat. Defendant Pryor is sued in his official capacity, as are his agents and 

successors. 

38. Defendant Philip G. Archer is the state attorney of the Eighteenth Judicial Circuit 

of Florida. Defendant Archer is authorized to initiate and prosecute alleged violations of the Act. 

§ 27.02(1), Fla. Stat. Defendant Archer is sued in his official capacity, as are his agents and 

successors. 

39. Defendant Thomas Bakkedahl is the state attorney of the Nineteenth Judicial 

Circuit of Florida. Defendant Bakkedahl is authorized to initiate and prosecute alleged violations 

of the Act. § 27.02(1), Fla. Stat. Defendant Bakkedahl is sued in his official capacity, as are his 

agents and successors. 

40. Defendant Amira D. Fox is the state attorney of the Twentieth Judicial Circuit of 

Florida. Defendant Fox is authorized to initiate and prosecute alleged violations of the Act. 

9 



App. 14

§ 27.02(1), Fla. Stat. Defendant Fox is sued in her official capacity, as are her agents and 

successors. 

41. Defendant Florida Department of Health is the state agency authorized to 

investigate potential violations of the Act and, in some instances, impose penalties for violations 

of the Act on providers of abortion care, including members of the clinic Plaintiffs' staff. 

Defendant Joseph Ladapo, M.D., is Secretary of the Department and is sued in his official capacity 

as Secretary of Health for the State of Florida, as are his agents and successors. 

42. Defendant Florida Board of Medicine is part of the Florida Department of Health. 

Pursuant to Florida law, the Florida Board of Medicine exercises supervisory powers over the 

state's physicians and conducts disciplinary proceedings and imposes penalties against physicians 

and physician assistants. Defendant Florida Board of Medicine is authorized to impose penalties 

on providers of abortion care, including Plaintiff Tien and members of the clinic Plaintiffs' staff, 

for violations of the Act. Defendant David Diamond, M.D., is the Chair of the Florida Board of 

Medicine and is sued in his official capacity as Chair of the Florida Board of Medicine, as are his 

agents and successors. 

43. Defendant Florida Board of Osteopathic Medicine is part of the Florida Department 

of Health. Pursuant to Florida law, the Florida Board of Osteopathic Medicine exercises 

supervisory powers over the state's osteopathic physicians and conducts disciplinary proceedings 

and imposes penalties against osteopathic physicians. Defendant Florida Board of Osteopathic 

Medicine is authorized to impose penalties on providers of abortion care, including members of 

the clinic Plaintiffs' staff. Defendant Sandra Schwemmer, D.O., is the Chair of the Florida Board 

of Osteopathic Medicine and is sued in her official capacity as Chair of the Florida Board of 

Osteopathic Medicine, as are her agents and successors. 
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44. Defendant Florida Board of Nursing is part of the Florida Department of Health. 

Pursuant to Florida law, the Florida Board of Nursing exercises supervisory powers over the state's 

registered nurses, licensed practical nurses, and advanced practice registered nurses and conducts 

disciplinary proceedings and imposes penalties against them. Defendant Florida Board of Nursing 

is authorized to impose penalties on nursing professionals who participate in providing abortion 

care, including members of the clinic Plaintiffs' staff, for violations of the Act. Defendant Maggie 

Hansen, M.H.Sc, R.N., is the Chair of the Florida Board of Nursing and is sued in her official 

capacity as Chair of the Florida Board of Nursing, as are her agents and successors. 

45. Defendant Florida Agency for Health Care Administration is the state agency 

authorized to license abortion clinics, including the clinic Plaintiffs, and to refuse to renew those 

licenses for failure to comply with the Act. Defendant Simone Marstiller, J.D., is Secretary of the 

Agency and is sued in her official capacity as Secretary of the Agency for Health Care 

Administration, as are her agents and successors. 

IV. STATUTORYFRAMEWORK 

46. Florida law already bans abortions after a fetus attains viability, which is defined 

as "the stage of fetal development when the life of a fetus is sustainable outside the womb through 

standard medical measures."§ 390.011(13), Fla. Stat.; see also § 390.01112, Fla. Stat. 

47. Section 390.0111, Florida Statutes, sets forth statutory requirements for the 

provision of abortion care in Florida, including the current requirements that abortions be 

performed prior to the third trimester of pregnancy, only by physicians, and only after obtaining 

informed consent from the patient. 

48. Section 4 of HB 5 amends section 390.0111 to prohibit and criminalize the 

provision of abortion care after fifteen weeks LMP, which is early in the second trimester and 

approximately two months before any pregnancy can be viable. Fla. HB 5, § 4 (2022) (to be 

11 
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codified at § 390.0111(1), Fla. Stat.). Section 3 of HB 5 amends section 390.011 to provide 

definitions for Section 4's operative terms. Fla. HB 5, § 3(6)-(7) (to be codified at§ 390.011(6)

(7)). 

49. The Act contains only two extremely limited exceptions. 

50. First, an abortion after fifteen weeks LMP may be performed: if "the termination 

of the pregnancy is necessary to save the pregnant woman's life or avert a serious risk of substantial 

and irreversible physical impairment of a major bodily function of the pregnant woman other than 

a psychological condition," and either two physicians so certify this conclusion "in [their] 

reasonable medical judgment" in writing, or a single physician so certifies that the risks are 

"imminent" and "another physician is not available for consultation." § 390.0111 ( 1 )( a)-(b ), Fla. 

Stat. 

51. Second, the Act permits an abortion after 15 weeks LMP in instances where "[ t ]he 

fetus has not achieved viability under § 390.01112 and two physicians certify in writing that, in 

[their] reasonable medical judgement, the fetus has a fatal fetal abnormality." Fla. HB 5, § 4 (to 

be codified at § 390.0111 ( 1 )( c ), Fla. Stat.). The Act defines "fatal fetal abnormality" to mean "a 

terminal condition that, in reasonable medical judgment, regardless of the provision of life-saving 

medical treatment, is incompatible with life outside the womb and will result in death upon birth 

or imminently thereafter." Id. § 3 (to be codified at§ 390.011(6), Fla. Stat.). 

52. A violation of HB 5 constitutes a third-degree felony; "any person" who "willfully 

performs" or "actively participates" in an abortion in violation of the law is subject to criminal 

penalties, including imprisonment of up to five years and monetary penalties up to $5,000 for a 

first offense.§§ 390.011 l(l0)(a), 775.082(8)(e), 775.083(1)(c), Fla. Stat. 

12 
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53. Physicians and other health care professionals are subject to disciplinary action for 

violating the Act, including but not limited to revocation of their licenses to practice medicine and 

administrative fines of up to $10,000 for each violation. §§ 390.0111(13), 390.018, 456.072(2), 

458.331(2), 459.015(2), 464.018(2), Fla. Stat. 

54. In addition, abortion clinics may be prevented from renewing their clinic licenses 

for violations of the Act. Fla. Admin. Code R. 59A-9.020. 

55. The Act, by its terms, is scheduled to take effect on July 1, 2022. Fla. HB 5, § 8. 

V. STATEMENT OF FACTS 

56. Abortion is one of the safest medical procedures in the United States. Abortion, 

including pre-viability abortion after 15 weeks LMP, is much safer than continuing a pregnancy 

through to childbirth. A woman's risk of death associated with childbirth is approximately 12 to 

14 times higher than her risk of death associated with abortion. In addition, every type of 

complication associated with pregnancy is more common among women who give birth than 

among those who have abortions. 

57. Abortion is not only safe, but common. Approximately one in four women in this 

country will have an abortion. A majority of women having abortions (60%) already have at least 

one child. 

58. Women seek abortions for a variety of deeply personal reasons, including familial, 

medical, and financial. Some women have abortions because they conclude that it is not the right 

time in their lives to have a child or to add to their families. For example, some decide to end a 

pregnancy because they want to pursue their education; some because they feel they lack the 

necessary economic resources or level of partner support or stability; some because they are 

concerned that adding a child to their family will make them less able to adequately provide and 

care for their existing children; and some because they decide not to have children at all. Some 

13 
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women seek abortions to preserve their lives or their physical, psychological, and emotional health; 

some because they have become pregnant as a result of rape; and some because they are 

experiencing intimate partner violence and do not wish to be further tethered to an abusive partner 

or to bring a child into an abusive environment. Some women decide to have an abortion because 

of an indication or diagnosis of a fetal medical condition or anomaly. Some families do not feel 

they have the resources-financial, medical, educational, or emotional-to care for a child with 

special needs or to simultaneously provide for the children they already have. The decision to 

terminate a pregnancy for any reason is motivated by a combination of diverse, complex, and 

interrelated factors that are intimately related to the individual woman's values and beliefs, culture 

and religion, health status and reproductive history, familial situation, and resources and economic 

stability. 

59. Due to a range of factors, including lack of access to affordable health care, 

approximately 75% of people obtaining abortion care have incomes that classify them as poor or 

low-income. Centuries of systemic racism have also contributed to inequities in health care access 

and economic inequality; as a result, the majority of patients seeking abortion care are Black, 

Indigenous, or women of color, and these same populations face disproportionately high rates of 

maternal mortality and comorbidities that increase the health risks associated with pregnancy. 

60. No fetus is viable at 15 weeks of pregnancy. Fifteen weeks LMP is approximately 

two months before the point in pregnancy at which fetal viability may occur.4 

61. As a general matter, people who have decided to end a pregnancy seek to do so as 

early as possible in their pregnancies. As a result, most abortions in Florida occur prior to 14 

4 Some fetuses do not become viable until later in pregnancy, and some fetuses are never 
viable. 
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weeks LMP. However, women seek abortion in the second trimester, including after 15 weeks 

LMP, for a number of reasons. 

62. For example, some patients, especially those with irregular menstrual cycles or who 

do not experience pregnancy symptoms, may not even suspect they are pregnant for weeks or 

months. Because of the way pregnancy is dated, a missed period occurs at the earliest at 4.5 to 5 

weeks LMP. Patients may be further delayed in confirming the pregnancy, researching and 

considering their options, contacting an abortion provider, and scheduling an appointment. 

63. Many patients who seek abortions after 15 weeks of pregnancy do so because they 

face difficulty in raising the necessary funds both for the procedure itself as well as related 

expenses, including transportation and childcare. 

64. Other patients have difficulty arranging time off from work or school, finding 

childcare, and arranging transportation. 

65. Other patients, including women who initially intended to carry their pregnancies 

to term, may decide to terminate a pregnancy because their life circumstances change: they lose a 

job, they break up with a partner, or a family member becomes ill. Others experience health 

conditions that are caused or exacerbated by pregnancy or receive a diagnosis of a serious fetal 

condition. These health conditions may first arise or worsen after 15 weeks LMP, and many fetal 

conditions are not able to be identified until after 15 weeks LMP, but these conditions often do not 

fit squarely within the Act's very limited exceptions. 

66. For all of these reasons, nearly 5,000 patients obtain abortion care after 14 weeks 

LMP in Florida each year. 5 

5 Fla. Agency for Healthcare Admin., Reported Induced Termination of Pregnancy (!TOP) 
by Reason, by Trimester (2021), https://ahca.myflorida.com/mchq/central_services/ 
training_ support/ docs/Trimester By Reason_ 2021. pdf. 
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67. As a result of the Act, thousands of patients who need abortion care after 15 weeks 

LMP will be left with few options. Some may attempt to travel extremely long distances to obtain 

care in another state in which such care is still available. But doing so will impose substantial 

economic and logistical burdens, and simply will not be possible for many patients, 75% of whom 

are poor or have low incomes. Some patients may decide to end their pregnancies on their own, 

outside the medical system. Others will be prevented from obtaining abortion care entirely and 

thus will be forced to continue their pregnancies and have children against their will. 

68. Being forced to continue a pregnancy against her will can pose a risk to a woman's 

physical, mental, and emotional health, and even her life, as well as to the stability and well-being 

of her family, including her existing children. The Act mandates the medically riskier course of 

maintaining a pregnancy, regardless of whether continuing the pregnancy is contrary to an 

individual patient's will, and regardless of the specific health risks it imposes on her. 

69. Because of the Act's severe penalties, absent an injunction, Plaintiffs and their staff 

will be forced to stop providing care to patients seeking abortions after 15 weeks LMP, contrary 

to their good-faith medical judgment and their patients' needs and wishes. With no one available 

to provide such care in Florida, Florida women will suffer irreparable harm to their autonomy, 

their well-being, and their dignity, in violation of their rights under the Florida Constitution. The 

Act irreparably harms Plaintiffs, Plaintiffs' staff, and their patients, and there is no adequate 

remedy at law for the Act's violation of the Florida Constitution. 

VI. CLAIM FOR RELIEF 

COUNT I - RIGHT TO PRIVACY 

70. Plaintiffs hereby reaffirm and reallege each and every allegation made in ~~ 1-69 

above as if set forth fully herein. 
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71. The Act, on its face or, in the alternative, as applied, violates the right to privacy of 

women seeking and obtaining abortions in the state of Florida, as guaranteed by article I, section 

23 of the Florida Constitution. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs pray that this Court: 

1. Issue a declaratory judgment that Section 4 of HB 5 and the related definitions in 

Section 3( 6) and 3(7) of HB 5 violate the rights of Plaintiffs, their patients, and Floridians, as 

protected by the Florida Constitution, and are therefore void and of no effect. 

2. Issue temporary and final injunctive relief restraining the enforcement, operation 

and execution of Section 4 of HB 5 and the related definitions in Section 3( 6) and 3(7) of HB 5 by 

enjoining Defendants, their officers, agents, servants, employees, appointees, or successors, as 

well as those in active concert or participation with any of them, from enforcing, threatening to 

enforce, or otherwise applying the provisions of that statute. 

3. Issue an order requiring expungement of the unconstitutional language in Section 

4 ofHB 5 and the related definitions in Section 3(6) and 3(7) ofHB 5 from the official records of 

the State. 

4. Grant Plaintiffs' costs. 

5. Grant such other and further relief as may be just and proper. 
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Respectfully submitted this 1st day of June 2022. 

/s/ Benjamin James Stevenson 
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Attorneys for Plaintiffs Gainesville Woman 
Care, LLC d/b/a Bread and Roses Women's 
Health Center; Indian Rocks Woman's Center, 
Inc. d/b/a Bread and Roses; St. Petersburg 
Woman's Health Center, Inc.; and Tampa 
Woman's Health Center, Inc. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Complaint and its 
attached Exhibit A-1 have been emailed on June 1, 2022, to all defendants or their 
representatives, as listed on the attached service list. 

s/Benjamin James Stevenson 
Benjamin James Stevenson 
Fla. Bar. No. 598909 
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3 W. Garden St., Suite 712 
Pensacola, FL 32502-5636 
T. 786.363.2738 
bstevenson@aclufl.org 

1 



App. 25

SERVICE LIST 

State of Florida 
c/o Ashley Moody, Florida Attorney 
General 
PL-01 The Capitol 
Tallahassee, Florida 32399-1050 
Email: ashley.moody@myfloridalegal.com 

State of Florida 
c/o Jack Campbell, State Attorney for the 
Second Judicial Circuit of Florida 
Leon County Courthouse 
301 South Monroe Street, Suite #475 
Tallahassee, Florida 32301 
Email: campbellj@leoncountyfl.gov 

Ginger Bowden Madden, State Attorney 
190 W. Government Street 
Pensacola, Florida 32502-5773 
Email: gmadden@osal.org 

Jack E. Campbell, State Attorney 
Leon County Courthouse 
301 South Monroe Street, Suite #475 
Tallahassee, Florida 32301 
Email: campbellj@leoncountyfl.gov 

John F. Durrett, State Attorney 
310 Pine Ave. SW 
Live Oak, Florida 32064 
Email: j ohn.durrett@sao3.org 

Melissa W. Nelson, State Attorney 
Ed Austin Building 
311 West Monroe Street 
Jacksonville, Florida 32202-4242 
Email: mwnelson@coj.net 

William M. Gladson, State Attorney 
Marion County Judicial Center 
110 NW 1st Avenue, Suite 5000 
Ocala, Florida 34475-6614 
Email: wgladson@sao5.org 

Bruce L. Bartlett, State Attorney 
14250 49th Street North, Room 1000 
Clearwater, Florida 33762 
Email: bbartlett@co.pinellas.fl.us 

R.J. Larizza, State Attorney 
The Justice Center 
251 North Ridgewood A venue 
Daytona Beach, Florida 32114 
Email: larizzar@sao7.org 

Brian S. Kramer, State Attorney 
120 West University Avenue 
Gainesville, Florida 32601-5381 
Email: kramerb@sao8.org 

Monique H. Worrell, State Attorney 
415 North Orange A venue 
Orlando, Florida 32801-1523 
Email: mhworrell@sao9.org 

Brian W. Hass, State Attorney 
255 N. Broadway Avenue 
Bartow, Florida 33830 
Email: bhaas@saolO.com 

Katherine Fernandez-Rundle, State Attorney 
E. R. Graham Building 
1350 N.W. 12th Avenue 
Miami, Florida 33136-2102 
Email: 
katherinef ernandezrundle@miamisao.com 

Ed A. Brodsky, State Attorney 
Criminal Justice Building, Suite 400 
2071 Ringling Boulevard 
Sarasota, Florida 34237-7040 
Email: ebrodsky@scgov.net 

Andrew H. Warren, State Attorney 
419 N. Pierce Street 
Tampa, Florida 33602-4022 
Email: warren_ a@sao13th.com 

2 



App. 26

Larry R. Basford, State Attorney 
421 Magnolia Avenue 
Panama City, Florida 32401 
Email: larry.basford@sa14.fl.gov 

Dave A. Aronberg, State Attorney 
401 N. Dixie Highway, Suite 2800 
West Palm Beach, Florida 33401-4209 
Email: dave@sa15.org 

Dennis W. Ward, State Attorney 
530 Whitehead Street, Suite 201 
Key West, Florida 33040-6547 
Email: dward@keyssao.org 

Harold F. Pryor, State Attorney 
201 S.E. 6th Street, Suite 665 
Fort Lauderdale, Florida 33301-3303 
Email: sao17@sao17.state.fl.us 

Philip G. Archer, State Attorney 
2725 Judge Fran Jamieson Way, Bldg. D 
Viera, Florida 32940-6605 
Email: parcher@sa18.org 

Thomas R. Bakkedahl, State Attorney 
411 South Second Street 
Fort Pierce, Florida 34950-1594 
Email: tbakkedahl@sao 19 .org 

Amira D. Fox, State Attorney 
Lee County Justice Complex Center 
2000 Main Street 
Fort Myers, Florida 33901 
Email: afox@sao.cjis20.org 

Florida Department of Health 
c/o Joseph A. Ladapo, M.D., 
State Surgeon General 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1719 
Email: John Wilson, General Counsel, 
john. wilson@flhealth.gov 
Email: Joseph A. Ladapo, M.D., State 
Surgeon General, 
FloridaSurgeonGeneral@flhealth.gov 

3 

Joseph A. Ladapo, M.D., 
State Surgeon General & 
Florida Department of Health Secretary 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1719 
Email: Joseph A. Ladapo, M.D., State 
Surgeon General, 
FloridaSurgeonGeneral@flhealth.gov 

Florida Board of Medicine 
c/o David Diamond, M.D., Chair 
Office of the General Counsel 
2585 Merchants Row Blvd. 
Tallahassee, Florida 32399 
Email: Ed Tellechea, Chief Assistant 
Attorney General, 
ed.tellechea@myfloridalegal.com 

David Diamond, M.D., Chair 
Florida Board of Medicine 
Office of the General Counsel 
2585 Merchants Row Blvd. 
Tallahassee, Florida 32399 
Email: Ed Tellechea, Chief Assistant 
Attorney General, 
ed.tellechea@myfloridalegal.com 

Florida Board of Osteopathic Medicine 
c/o Sandra Schwemmer, D.O., Chair 
Office of the General Counsel 
2585 Merchants Row Blvd. 
Tallahassee, Florida 32399 
Email: Donna McNulty, Senior Assistant 
Attorney General, 
donna.mcnulty@myfloridalegal.com 

Sandra Schwemmer, D.O., Chair 
Florida Board of Osteopathic Medicine 
Office of the General Counsel 
2585 Merchants Row Blvd. 
Tallahassee, Florida 32399 
Email: Donna McNulty, Senior Assistant 
Attorney General, 
donna.mcnulty@myfloridalegal.com 



App. 27

Florida Board of Nursing 
c/o Maggie Hansen, MHSc, RN, Chair 
Office of the General Counsel 
2585 Merchants Row Blvd. 
Tallahassee, Florida 32399 
Email: Deborah Loucks, Senior Assistant 
Attorney General, 
deborah.loucks@myfloridalegal.com 
Email: David Flynn, Assistant Attorney 
General, david.flynn@myfloridalegal.com 

Maggie Hansen, MHSc, RN, Chair 
Florida Board of Nursing 
Office of the General Counsel 
2585 Merchants Row Blvd. 
Tallahassee, Florida 32399 
Email: Deborah Loucks, Senior Assistant 
Attorney General, 
deborah.loucks@myfloridalegal.com 
Email: David Flynn, Assistant Attorney 
General, david.flynn@myfloridalegal.com 

Florida Agency for Health Care Administration 
c/o Simone Marstiller, J.D., Secretary 
2727 Mahan Dr. 
Tallahassee, Florida 32308 
Email: Deputy General Counsel, 
William.Roberts@ahca.myflorida.com 
Email: simone.marstiller@ahca.myflorida.com 

Simone Marstiller, J.D., Secretary 
Florida Agency for Health Care Administration 
2727 Mahan Dr. 
Tallahassee, Florida 32308 
Email: simone.marstiller@ahca.myflorida.com 

4 



EXHIBIT A-1

App. 28



App. 29

CHAPTER 2022-69 

Committee Substitute for House Bill No. 5 

An act relating to reducing fetal and infant mortality; amending s. 381.84, 
F.S.; revising the purpose and requirements for the Comprehensive 
Statewide Tobacco Education and Use Prevention Program; revising a 
provision relating to a certain report to conform to changes made by the 
act; creating s. 383.21625, F.S.; providing a definition; requiring the 
Department of Health to contract with local healthy start coalitions for the 
creation of fetal and infant mortality review committees in all regions of 
the state; providing requirements for such committees; requiring local 
healthy start coalitions to report the findings and recommendations 
developed by the committees to the department annually; requiring the 
department to compile such findings and recommendations in a report and 
submit such report to the Governor and Legislature by a specified date and 
annually; authorizing the department to adopt rules; amending s. 
390.011, F.S.; revising and providing definitions; amending s. 390.0111, 
F.S.; prohibiting a physician from performing a termination of pregnancy 
if the physician determines the gestational age of a fetus is more than a 
specified number of weeks; providing an exception; amending s. 390.0112, 
F.S.; revising a requirement that the directors of certain medical facilities 
submit a monthly report to the Agency for Health Care Administration; 
requiring certain physicians to submit such report to the agency; requiring 
the report to be submitted electronically on a form adopted by the agency, 
the Board of Medicine, and the Board of Osteopathic Medicine; requiring 
the report to include certain additional information; removing obsolete 
language; creating s. 395.1054, F.S.; requiring that certain hospitals 
participate in a minimum number of quality improvement initiatives 
developed in collaboration with the Florida Perinatal Quality Collabora
tive within the University of South Florida College of Public Health; 
providing an appropriation; providing an effective date. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Subsections (2), (3), and (7) of section 381.84, Florida Statutes, 
are amended to read: 

381.84 Comprehensive Statewide Tobacco Education and Use Preven
tion Program.-

(2) PURPOSE, FINDINGS, AND INTENT.-It is the purpose of this 
section to implements. 27, Art. X of the State Constitution. The Legislature 
finds that s. 27, Art. X of the State Constitution requires the funding of a 
statewide tobacco education and use prevention program that focuses on 
tobacco use by youth. The Legislature further finds that the primary goals of 
the program are to reduce the prevalence of tobacco use among youth, adults, 
arul pregnant women, and women who may become pregnant; reduce per 
capita tobacco consumption; and reduce exposure to environmental tobacco 
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smoke. Further, it is the intent of the Legislature to base increases in 
funding for individual components of the program on the results of 
assessments and evaluations. Recognizing that some components will 
need to grow faster than inflation, it is the intent of the Legislature to 
fund portions of the program on a nonrecurring basis in the early years so 
that those components that are most effective can be supported as the 
program matures. 

(3) PROGRAM COMPONENTS AND REQUIREMENTS.-The depart
ment shall conduct a comprehensive, statewide tobacco education and use 
prevention program consistent with the recommendations for effective 
program components contained in the 1999 Best Practices for Comprehen
sive Tobacco Control Programs of the CDC, as amended by the CDC. The 
program shall include the following components, each of which shall focus on 
educating people, particularly pregnant women, women who may become 
pregnant, and youth and their parents, about the health hazards of tobacco 
and discouraging the use of tobacco: 

(a) Counter-marketing and advertising; Internet resource center.-The 
counter-marketing and advertising campaign shall include, at a minimum, 
Internet, print, radio, and television advertising and shall be funded with a 
minimum of one-third of the total annual appropriation required by s. 27, 
Art. X of the State Constitution. 

1. The campaign shall include an Internet resource center for copy
righted materials and information concerning tobacco education and use 
prevention, including cessation. The Internet resource center must be 
accessible to the public, including parents, teachers, and students, at each 
level of public and private schools, universities, and colleges in the state and 
shall provide links to other relevant resources. The Internet address for the 
resource center must be incorporated in all advertising. The information 
maintained in the resource center shall be used by the other components of 
the program. 

2. The campaign shall use innovative communication strategies, such as 
targeting specific audiences who use personal communication devices and 
frequent social networking websites. 

(b) Cessation programs, counseling, and treatment.-This program 
component shall include two subcomponents: 

1. A statewide toll-free cessation service, which may include counseling, 
referrals to other local resources and support services, and treatment to the 
extent funds are available for treatment services; and 

2. A local community-based program to disseminate information about 
tobacco-use cessation, how tobacco-use cessation relates to prenatal care and 
obesity prevention, and other chronic tobacco-related diseases. 
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(c) Surveillance and evaluation.-The program shall conduct ongoing 
epidemiological surveillance and shall contract for annual independent 
evaluations of the effectiveness of the various components of the program in 
meeting the goals as set forth in subsection (2). 

(d) Youth school programs.-School and after-school programs shall use 
current evidence-based curricula and programs that involve youth to 
educate youth about the health hazards of tobacco, help youth develop 
skills to refuse tobacco, and demonstrate to youth how to stop using tobacco. 

(e) Community programs and chronic disease prevention.-The depart
ment shall promote and support local community-based partnerships that 
emphasize programs involving youth, pregnant women, and women who 
may become pregnant, including programs for the prevention, detection, and 
early intervention of tobacco-related chronic diseases. 

(f) Training.-The program shall include the training of health care 
practitioners, tobacco-use cessation counselors, and teachers by health 
professional students and other tobacco-use prevention specialists who are 
trained in preventing tobacco use and health education. Tobacco-use 
cessation counselors shall be trained by specialists who are certified in 
tobacco-use cessation. 

(g) Administration and management, statewide programs, and county 
health departments.-The department shall administer the program within 
the expenditure limit established in subsection (8). Each county health 
department is eligible to receive a portion of the annual appropriation, on a 
per capita basis, for coordinating tobacco education and use prevention 
programs within that county. Appropriated funds may be used to improve 
the infrastructure of the county health department to implement the 
comprehensive, statewide tobacco education and use prevention program. 
Each county health department shall prominently display in all treatment 
rooms and waiting rooms counter-marketing and advertisement materials 
in the form of wall posters, brochures, television advertising if televisions are 
used in the lobby or waiting room, and screensavers and Internet advertising 
if computer kiosks are available for use or viewing by people at the county 
health department. 

(h) Enforcement and awareness of related laws.-In coordination with 
the Department of Business and Professional Regulation, the program shall 
monitor the enforcement of laws, rules, and policies prohibiting the sale or 
other provision of tobacco to minors, as well as the continued enforcement of 
the Clean Indoor Air Act prescribed in chapter 386. The advertisements 
produced in accordance with paragraph (a) may also include information 
designed to make the public aware of these related laws and rules. The 
departments may enter into interagency agreements to carry out this 
program component. 
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(i) AHEC tobacco-use cessation initiative.-The AHEC network may 
administer the AHEC tobacco-use cessation initiative in each county within 
the state and perform other activities as determined by the department. 

(7) ANNUAL REPORT REQUIRED.-By January 31 of each year, the 
department shall provide to the Governor, the President of the Senate, and 
the Speaker of the House of Representatives a report that evaluates the 
program's effectiveness in reducing and preventing tobacco use and that 
recommends improvements to enhance the program's effectiveness. The 
report must contain, at a minimum, an annual survey of youth attitudes and 
behavior toward tobacco, as well as a description of the progress in reducing 
the prevalence of tobacco use among youth, adults, arul pregnant women.._ 
and women who may become pregnant; reducing per capita tobacco 
consumption; and reducing exposure to environmental tobacco smoke. 

Section 2. Section 383.21625, Florida Statutes, is created to read: 

383.21625 Fetal and infant mortality review committees.-

(1) As used in this section, the term "department" means the Depart
ment of Health. 

(2) The department shall contract with local healthy start coalitions for 
the creation of fetal and infant mortality review committees in all regions of 
the state to improve fetal and infant mortality and morbidity in each region. 
Each committee shall: 

(a) Review and analyze rates, trends, causes, and other data related to 
fetal and infant mortality and morbidity in a geographic area. 

(b) Develop findings and recommendations for interventions and policy 
changes to reduce fetal and infant mortality and morbidity rates. 

(c) Engage with local communities and stakeholders to implement 
recommended policies and procedures to reduce fetal and infant mortality 
and morbidity. 

(3) Each local healthy start coalition shall report the findings and 
recommendations developed by each fetal and infant mortality review 
committee to the department annually. Beginning October 1, 2023, the 
department shall compile such findings and recommendations in an annual 
report, which must be submitted to the Governor, the President of the 
Senate, and the Speaker of the House of Representatives. 

(4) The department may adopt rules necessary to implement this 
section. 

Section 3. Subsections (6) and (7) of section 390.011, Florida Statutes, 
are renumbered as subsections (7) and (8), respectively, present subsections 
(8) through (13) are renumbered as subsections (10) through (15), 
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respectively, present subsection (6) is amended, and new subsections (6) and 
(9) are added to that section, to read: 

390.011 Definitions.-As used in this chapter, the term: 

(6) "Fatal fetal abnormality" means a terminal condition that, in 
reasonable medical judgment, regardless of the provision of life-saving 
medical treatment, is incompatible with life outside the womb and will result 
in death upon birth or imminently thereafter . 

.CTl~ "Gestation" means the development of a human embryo or fetus as 
calculated from the first day of the pregnant woman's last menstrual period 
bet•.veen fertili:zmtion and birth. 

(9) "Medical abortion" means the administration or use of an abortion
inducing drug to induce an abortion. 

Section 4. Subsection (1) of section 390.0111, Florida Statutes, 1s 
amended to read: 

390.0111 Termination of pregnancies.-

(1) TERMINATION AFTER GESTATIONAL AGE OF 15 WEEKS IN 
THIRD TRIMESTER; WHEN ALLOWED.-A physician may not perform a 
Ne-termination of pregnancy if the physician determines the gestational age 
of the fetus is more than 15 weeks shall be performed on any human being in 
the third trimester of pregnaney unless one of the following conditions is 
met: 

(a) Two physicians certify in writing that, in reasonable medical 
judgment, the termination of the pregnancy is necessary to save the 
pregnant woman's life or avert a serious risk of substantial and irreversible 
physical impairment of a major bodily function of the pregnant woman other 
than a psychological condition. 

(b) The physician certifies in writing that, in reasonable medical 
judgment, there is a medical necessity for legitimate emergency medical 
procedures for termination of the pregnancy to save the pregnant woman's 
life or avert a serious risk of imminent substantial and irreversible physical 
impairment of a major bodily function of the pregnant woman other than a 
psychological condition, and another physician is not available for consulta
tion. 

(c) The fetus has not achieved viability under s. 390.01112 and two 
physicians certify in writing that, in reasonable medical judgement, the 
fetus has a fatal fetal abnormality. 

Section 5. Section 390.0112, Florida Statutes, is amended to read: 

390.0112 Termination of pregnancies; reporting.-
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(1) The director of any medical facility in which abortions are performedl
including surgical procedures and medical abortions, ineluding a physieian's 
offiee, shall submit a report each month to the agency. If the abortion is not 
performed in a medical facility, the physician performing the abortion shall 
submit the monthly report. The report must may-be submitted electronically 
on a form adopted by the agency, the Board of Medicine, and the Board of 
Osteopathic Medicine which, may not include personal identifying informa
tion, and must include: 

(a) Until the ageney begins eolleeting data under paragraph (e), The 
number of abortions performed. 

(b) The reasons such abortions were performed. If a woman upon whom 
an abortion is performed has provided evidence that she is a victim of human 
trafficking pursuant to s. 390.0111(3)(a)l.b.(IV), such reason must be 
included in the information reported under this section. 

(c) For each abortion, the period of gestation at the time the abortion was 
performed. 

(d) The number of infants born alive or alive immediately after an 
attempted abortion. 

(e) Beginning no later than January 1, 2017, Information consistent with 
the United States Standard Report of Induced Termination of Pregnancy 
adopted by the Centers for Disease Control and Prevention. 

(f) The number of medication abortion regimens prescribed or dispensed. 

(2) The agency shall keep such reports in a central location for the 
purpose of compiling and analyzing statistical data and shall submit data 
reported pursuant to paragraph (l)(e) to the Division of Reproductive Health 
within the Centers for Disease Control and Prevention, as requested by the 
Centers for Disease Control and Prevention. 

(3) If the termination ofpregnaney is not performed in a medieal faeility, 
the physieian performing the proeedure shall be responsible for reporting 
sueh information as required in subseetion (1). 

(_fil~ Reports submitted pursuant to this section shall be confidential 
and exempt from the provisions of s. 119.07(1) and shall not be revealed 
except upon the order of a court of competent jurisdiction in a civil or 
criminal proceeding. 

@~ Any person required under this section to file a report or keep any 
records who willfully fails to file such report or keep such records may be 
subject to a $200 fine for each violation. The agency shall be required to 
impose such fines when reports or records required under this section have 
not been timely received. For purposes of this section, timely received is 
defined as 30 days following the preceding month. 
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Ch. 2022-69 LAWS OF FLORIDA Ch. 2022-69 

Section 6. Section 395.1054, Florida Statutes, is created to read: 

395.1054 Birthing quality improvement initiatives.-A hospital that 
provides birthing services shall at all times participate in at least two quality 
improvement initiatives developed in collaboration with the Florida Peri
natal Quality Collaborative within the University of South Florida College of 
Public Health. 

Section 7. For the 2022-2023 fiscal year, the sum of $1,602,000 in 
recurring funds from the General Revenue Fund is appropriated to the 
Department of Health for the purpose of establishing fetal and infant 
mortality review committees under s. 383.21625, Florida Statutes. 

Section 8. This act shall take effect July 1, 2022. 

Approved by the Governor April 14, 2022. 

Filed in Office Secretary of State April 14, 2022. 
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 1    P R O C E E D I N G S

 2   THE COURT:  Good afternoon.

 3   MR. JACOBS:  Good afternoon, sir.

 4   MS. OTTERBERG:  Good afternoon, Your Honor.

 5   THE COURT:  Okay.  So, where are we on the --

 6    I'm sorry, I just five minutes ago walked out of a

 7    two-day trial.  So has everyone been served in this

 8    case?

 9   MR. STEVENSON:  Good afternoon, Your Honor.

10    It's Benjamin Stevenson on behalf of the

11    Plaintiffs.  With your permission, April Otterberg,

12    who has filed a pro hac vice, will speak for the

13    Plaintiffs today.

14   THE COURT:  Okay.

15   MR. STEVENSON:  Thanks.

16   MS. OTTERBERG:  Good afternoon.

17   THE COURT:  Yes, good afternoon.

18   MS. OTTERBERG:  So I can confirm that all of

19    the Defendants have been served.  I think we're

20    still waiting, some of the affidavits return of

21    service, but everyone has been served.

22   THE COURT:  All right.

23   MS. OTTERBERG:  And then just, Your Honor, in

24    terms of where things stand, I wanted to note very

25    briefly that there is a court reporter today, and I
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 1    wanted to make sure that she had everyone's

 2    appearances for the record if she needed any

 3    clarity on that one.

 4   THE COURT:  Let me ask the court reporter, do

 5    you need anyone to announce their appearance for

 6    you?

 7   COURT REPORTER:  Anyone who's speaking, who

 8    intends to speak, yes, please.

 9   THE COURT:  All right.  Well, we'll start with

10    Ms. Otterberg and then we'll go to anyone who is

11    going to be speaking today.

12   MS. OTTERBERG:  This is April Otterberg of

13    Jenner & Block, LLP on behalf of the Plaintiffs.

14    And I think I'll be the primary speaker on the

15    Plaintiffs' side today.  So we turn it over to any

16    on the defense side.

17   THE COURT:  Mr. Percival, you're next to her

18    on my screen, so will you be speaking today?

19   MR. PERCIVAL:  Yes, Your Honor.  This is James

20    Percival.  So I do have a slight update based on

21    what I said in terms of who I represent.  So we now

22    represent the State of Florida, the Agency for

23    Health Care Administration, the Department of

24    Health, their respective secretaries, but also

25    there are three medical boards that are named.  The
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 1    Board of Medicine, the Board of Osteopathic

 2    Medicine and the Board of Nursing, the Attorney

 3    General's Office now represents them, as well.  And

 4    sitting behind me is my colleague, Natalie

 5    Christmas.  It's very easy to remember because her

 6    name means Christmas Christmas.

 7   THE COURT:  Oh, that's right.  Okay.  Thank

 8    you.

 9   MR. JACOBS:  Your Honor, this is Buddy Jacobs.

10    I identified myself and gave Ms. Alff, our court

11    reporter, my information for identity.

12   THE COURT:  Okay.  Thank you, Mr. Jacobs.  Can

13    you-all give me a case number again so I can pull

14    up my computer, 22-CA what?

15   MS. OTTERBERG:  912.

16   THE COURT:  912.  Okay.  So, unfortunately, I

17    have not been able to read the Plaintiffs'

18    memorandum that we talked about last time because I

19    arrived this morning and I've been in court the

20    whole time so I haven't.  So where are we now?

21    What do we do next?

22   MS. OTTERBERG:  Great.  Thank you, Judge.  So

23    let me just sort of set the table a little bit and

24    then we can decide what is most productive with our

25    time here.
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 1   So we did have the Plaintiffs team and I think

 2    we had representation from all Defendants, we had a

 3    call yesterday to discuss some issues and sort of

 4    see if there may be ways to reach agreement on

 5    logistics and scheduling and sort of the parameters

 6    of what we are working through here.  So I think

 7    we're prepared to go through some of that today.

 8   I do think there is an initial question about

 9    whether what we are proceeding toward at the end of

10    this month is a ruling on a motion for a temporary

11    injunction, or, if instead these are going to be

12    consolidated proceedings related to a final

13    judgment and a ruling on a motion for a permanent

14    injunction.

15   And certainly our filing which I appreciate

16    that Your Honor hasn't read, but, just in brief,

17    the Plaintiffs' position is that this is a

18    temporary injunction proceeding, that Your Honor

19    has authority to enter a temporary injunction if

20    that's warranted prior to the Defendants answering.

21   We, you know, after Your Honor mentioned the

22    Black Voters Matter case, of course, all of us on

23    the Plaintiffs' side went back and reread that

24    case.  And we do think that that case was talking

25    about a very specific kind of relief more in the
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 1    nature of affirmative remedial relief, and that is

 2    what drew the First DCA to say that that relief was

 3    inappropriate without a final adjudication.

 4   By contrast here, what we are seeking is a

 5    temporary injunction to preserve the status quo,

 6    meaning, the existing state of the law while -- to

 7    facilitate the litigation of the matter to final

 8    adjudication and, of course, the potential for a

 9    permanent injunction.

10   So we feel that that case, in particular, sets

11    out nicely sort of a -- you know, a way in which a

12    temporary injunction cannot be used toward that

13    permanent relief in a way in which it's proper and

14    appropriate.

15   And on a more limited record in terms of a

16    temporary injunction process, it's certainly our

17    position is that we filed a motion for temporary

18    injunction.  You know, we're the Plaintiffs.

19    That's what we would like to proceed upon, and

20    that's what we think makes the most sense here,

21    both given timing considerations as well as sort of

22    our right to proceed on that basis.

23   THE COURT:  So how long do the Plaintiffs

24    think that temporary injunction hearing would take?

25   MS. OTTERBERG:  So one of the things that we
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 1    talked about yesterday on our call is sort of the

 2    timing for a hearing on a temporary injunction.  I

 3    don't think we got so far as to have a landing

 4    point on a duration of such a hearing.  And then I

 5    think the timing sort of is -- relates a little bit

 6    to what all has to come before that hearing.

 7   So let me start with the hearing, the date

 8    that I believe there's some loose agreement to, if

 9    that works for Your Honor, which is June 27, which

10    is the last Monday of the month.

11   And again recognizing that we are seeking a

12    ruling on our motion for temporary injunction and

13    the ability to post-date bonds if an injunction is

14    granted prior to July 1, which is when the law that

15    we are challenging would otherwise take effect.

16   THE COURT:  All right.

17   MS. OTTERBERG:  So if we start there, if that

18    is sufficient time for -- if that sounds okay for

19    Your Honor to give you sufficient time to receive

20    the evidence, the argument, and rule, I think we

21    have agreement on that particular date.

22   THE COURT:  I can do June 27.  That's the

23    first day of a trial week, but, if I have to, I can

24    delay the trial, those trials for a day, and start

25    the trials on Tuesday if there are.  There are
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 1    still currently two possibilities.  One is three

 2    days, one is four days, so I could push those

 3    forward or push those back a day, and so I would be

 4    perfectly fine on that.

 5   Mr. Percival, does that timing fit for you?

 6   MR. PERCIVAL:  Yes, Your Honor.  I do want to

 7    respond to a couple things that --

 8   THE COURT:  Okay.

 9   MR. PERCIVAL:  -- Ms. Otterberg said.  We

10    agree, we actually agree with a lot of what she

11    said, and I want to explain exactly what I mean.

12    We agree that the Byrd case is Judge Tanenbaum's

13    opinion and its description of the status quo and

14    the ability to preserve the status quo.

15   We agree that that issue is not implicated

16    here, that the relevant status quo under that law

17    would be before the law was enacted, so I just

18    don't think there's a dispute there.

19   But I think there's a different aspect of

20    Judge Tanenbaum's opinion that we are concerned

21    about.  And that, I think, is not specific to the

22    unique facts of the redistricting case.  That is

23    just the fact that the parties were treating a

24    temporary injunction, essentially, as just a quick

25    way to get a ruling on the law, and that they were
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 1    in no hurry to get to final judgment and -- and

 2    things of that nature.  So our preference would be

 3    to do everything quickly and just adjudicate this

 4    case to final judgment.

 5   If The Court doesn't want to do that, then

 6    what we would ask for is the setting of a final,

 7    you know, hearing on the merits quickly after, so

 8    that we can tee this case up for appeal.

 9   THE COURT:  How long would it take to have a

10    final hearing?

11   MR. PERCIVAL:  (Inaudible.)

12   MS. OTTERBERG:  You can go ahead if you like.

13   THE COURT:  How many days would it take to

14    have a final hearing?

15   MS. OTTERBERG:  I think, Judge, that the issue

16    with the final, the final adjudication and

17    permanent injunction process, at least from the

18    Plaintiffs' side is at the moment, I don't know

19    what evidence, you know, the State is going to put

20    in, how they're going to respond, et cetera.

21   I think the Plaintiffs are prepared to move to

22    have an expedited schedule to get us toward final

23    adjudication and a ruling on a motion for a

24    permanent injunction after the temporary injunction

25    proceedings.
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 1   I just think that given, given, Your Honor, I

 2    mean it's definitely going to be after July 1,

 3    right?  And we will all have more information about

 4    what those parameters need to look like, after we

 5    know where we are on sort of the, you know, how the

 6    parties are at issue with respect to the matters to

 7    be litigated in this case.

 8   So the Plaintiffs don't object to moving

 9    forward quickly to that permit, you know, that

10    final adjudication.  It's just that I don't --

11    it's premature to talk about precise timing now,

12    and particularly given that it won't be Your

13    Honor's schedule, if I understand correctly.

14   THE COURT:  Well, the rules do provide for

15    temporary injunctions in a civil case and in a DEC

16    action, so I think temporary injunction is not

17    inappropriate, to use a double negative.  But,

18    also, temporary injunctions most certainly permit

19    evidence to be presented by either or both sides.

20   So my inclination would be, let's set it for a

21    temporary injunction hearing on June 27.  I'll ask

22    the Plaintiffs -- I don't think I need an order

23    setting it.  I think the Plaintiffs can do it by

24    notice unless you think I need -- I don't believe

25    there's a requirement that I -- since it's not a
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 1    final hearing, I don't believe there's a

 2    requirement that I sign the notice.  So we can do

 3    that and start at nine in the morning, Leon County

 4    Courthouse.

 5   And it's not going to be -- it's going to be

 6    an in-person hearing.  There will not be, this is

 7    not going to be a Zoom or a You Tube hearing.  It's

 8    in person.  So --

 9   MS. OTTERBERG:  And, Judge -- oh, I'm sorry.

10    I did not mean to --

11   THE COURT:  Go ahead.

12   MS. OTTERBERG:  It is hard to tell on Zoom

13    when someone will stop.

14   Judge, just certainly we appreciate that and

15    we are prepared for that in-person hearing and

16    prepared for live testimony.  I wanted to make one

17    note, which is, you know, the world that we're in,

18    you know, there is a possibility one of our

19    witnesses or one of the State's witnesses test

20    positive or there's some travel issue or something.

21   And I just wanted to make sure that, you know,

22    if we have one or two witnesses on either side who

23    sort of has a circumstance like that that we can't

24    control for, we would obviously, you know,

25    everybody would notify everybody in advance, but I
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 1    want to make sure that there's provision for remote

 2    testimony if we have that kind of circumstance that

 3    we just can't control for.

 4   THE COURT:  We can do that by Zoom.  Call my

 5    office.  I don't want to put his name out over the

 6    air, but call my office and I'll give you the name

 7    of the person in court administration who is the

 8    courtroom technology person and -- and he can help,

 9    help you in that regard.  I'm going to try to get

10    one of the two big courtrooms which also have the

11    best technology.

12   MS. OTTERBERG:  Okay.

13   THE COURT:  And of course, a big courtroom in

14    Leon County may not be a big courtroom in other

15    places in the country, but it's the biggest that we

16    have.  So I think it will at least accommodate the

17    lawyers, I don't know if it will accommodate many

18    more people, and the parties, of course.

19   So I'm going to -- Zoom witnesses are

20    acceptable if it's because of the normal reasons

21    why under the rules of procedure you could have a

22    person available who's not live.  You know, if

23    there's a sickness or something of that nature

24    or if they are, you know, on the way here and

25    the plane system prevents them from arriving,
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 1    et cetera.

 2   UNIDENTIFIED VOICE:  (Inaudible) --

 3   THE COURT:  This is one of the reasons why

 4    we're not going to do that by Zoom.

 5   MS. OTTERBERG:  Understood, Judge.  And like I

 6    said, I just want to provide for that contingency

 7    because, you know, I just think that's the reality

 8    and so, obviously, we want to proceed with the

 9    hearing on that date.

10   I want to make another note with respect to

11    the scope of that hearing and what will unfold that

12    day.  As we put this in our temporary injunction

13    papers, there's a section at the end about the

14    setting of a bond if a temporary injunction is

15    entered.  We would want, given all of the timing

16    considerations here, to address that issue as part

17    of the overall injunction hearing.  It's a little

18    presumptuous.  We are not taking that approach.

19    We're just sort of wanting to make sure that that's

20    part of the hearing.

21   THE COURT:  I understand and have no problem

22    with that.

23   MS. OTTERBERG:  Great.  And then the other

24    thing I wanted to address was, I think the State

25    last time indicated potentially there may be some
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 1    motion practice, motions to dismiss or something

 2    like that, or other motions besides the dealing

 3    with a motion for temporary injunction itself.

 4   I don't know if the State has a different view

 5    on that now, but as I understood, Your Honor, the

 6    idea would be if there are motions that require

 7    legal argument, we would sort of start with those

 8    first, and then we would proceed into evidence and

 9    argument on the temporary injunction, and I just

10    wanted to confirm that was correct.  And,

11    obviously, the State can indicate now whether or

12    not such motions will be filed.  I'd be happy to

13    take that information.

14   THE COURT:  I'm fine with doing that.

15    Mr. Percival, I think that falls in your court on

16    that one probably.

17   MR. PERCIVAL:  Yes, Your Honor.  I mean, I

18    think our general preference would be to take the

19    full amount of time we're entitled to under the

20    rule before filing a responsive motion, and if we

21    have arguments that might fit into a motion to

22    dismiss, but that would also be a basis to deny the

23    temporary injunction.  I think we would rather just

24    raise them in opposition to the temporary

25    injunction.
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 1   THE COURT:  Okay.  I understand if there's

 2    anything, any writing the parties want me to

 3    consider before the hearing, as much time as you

 4    can get it before the hearing, the better to allow

 5    me to read it.

 6   I will tell you that that entire week, I will

 7    not have a judicial assistant.

 8   MS. OTTERBERG:  The week of the hearing of

 9    June 27?

10   THE COURT:  The week of June 27, I will not

11    have a judicial assistant.  So I might can find

12    someone here or there up and down the hallway that

13    can help.  So if there's things that I need to get,

14    you'll have to send them to court administration

15    and we can maybe work out a procedure on that.

16   I do not have access to my judicial

17    assistant's e-mail.  I've never particularly wanted

18    to have access to anyone else's e-mail.  And, you

19    know, I can talk to the counsel at some point as

20    far as some alternate address for you to get

21    pleadings to me if necessary through the clerk or

22    court administration or some other way.  And again,

23    we can do that at some other time.

24   I have your complaint and your motion.  I'm

25    assuming that your position is generally spelled
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 1    out there.  There's two, I think there's two

 2    Florida Supreme Court cases that you're going to

 3    want me to read.

 4   MS. OTTERBERG:  (Nodding head.)

 5   THE COURT:  I don't believe I need to read in

 6    particular federal cases unless there's one

 7    interpreting -- the only thing I can think in a

 8    federal case is whether you want me to read one

 9    that gives the basis for the Roe decision.

10   My understanding in general is that it's an

11    implied right of privacy is the basis for the Roe

12    decision.  It's been a long time since I've read

13    the Roe decision, and I do understand the arguments

14    made in this case.  So if there's some other case

15    that you want me to read just for background

16    information, you-all can let me know.

17   You don't have to send me a long memo if you

18    don't -- if you just want to give me some cases you

19    think it would be good for me to read, you can send

20    me an e-mail with those case cites.  Just make sure

21    whoever sends me anything, copy all other counsel

22    and parties of record of what you send.  I don't

23    want you to have to spend a lot of time

24    unnecessarily doing things so that's fine with me.

25   I can, for example, if the Plaintiff is
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 1    comfortable with their complaint and motion, I

 2    will -- I have looked through those briefly, but

 3    not in great detail.  I can review those in detail.

 4    Get those cases cited.  I've read all the cases you

 5    cited, but I read them at the time they came out,

 6    so I can, I can reread those.

 7   I guess it's a good thing my career as a

 8    lawyer spans the privacy amendment in every case

 9    that's been cited since then.  And generally I'm

10    kind of a -- you know, in Florida we have something

11    called Florida Law Weekly, which are the events

12    sheets for Florida appellate decisions.  And I read

13    that every week so, have for many years so, but

14    that doesn't mean I'm not going to go read

15    everything again.  I want to make sure that I'm

16    fresh on what those cases say and we'll just go

17    from there.

18   Mr. Percival, if there's anything you want

19    to -- I'm not going to require you to send

20    anything, but if there's anything that you want to

21    send, I'll be glad to receive it and read it.  Same

22    thing with any of the other lawyers in the case.

23   MR. PERCIVAL:  Your Honor, just to clarify so

24    we understand.  It sounds like you're saying that

25    the sooner we can get in our written response to
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 1    you, the better.  And we will try to get that to

 2    you as early as we can.

 3   I think you said at the last hearing, though,

 4    that the due date would be the Thursday before the

 5    hearing.

 6   THE COURT:  Right.  If you can do that, that

 7    gives me -- because it's possible I'll be in --

 8    A, you need to get that to my J.A. by then so I

 9    actually will get it.

10   MR. PERCIVAL:  Right.

11   THE COURT:  And, B, it's possible I'll be

12    picking a jury all day Friday.  So if I still have

13    trials, I'll pick the jury on Friday and I'll tell

14    the lawyers we're going to start the trial on

15    Tuesday.  So we're fine on Monday, but, Friday I'm

16    tied up right now picking a jury.

17   At least in our area, Mr. Percival probably

18    knows this well, it's seldom that it takes less

19    than half to two-thirds of a day to pick a civil

20    jury locally.  It's just sort of our time schedule.

21   MR. PERCIVAL:  So we will try everything we

22    can to get that to you before that Thursday.

23   THE COURT:  Okay.

24   MR. PERCIVAL:  We just need to have in our

25    heads the absolute date.
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 1   THE COURT:  Understood.

 2   MS. OTTERBERG:  Well, so if I might respond to

 3    that, Judge?  I think that that is an area in terms

 4    of the schedule where we may still have some

 5    disagreement and because the State, pursuant to

 6    your comments on our last case management

 7    conference and the -- you know, you made the strong

 8    suggestion that Plaintiffs should make witnesses

 9    available for deposition.

10   And we were discussing the parameters of that

11    yesterday with Mr. Percival and with others on the

12    call, but the issue that we're having is sort of if

13    the response briefs are not due until sort of --

14    and we would envision on the Plaintiffs' side

15    filing a reply, of course.  We are prepared to move

16    expeditiously, but the one-day time frames

17    response, all of that stuff is a lot.  You know it

18    doesn't really build in room for those depositions.

19   And so we were at least thinking that the

20    briefing needed to be backed up a little bit, even

21    to give Your Honor additional time to read

22    everything.  Then permit the parties to conduct

23    whatever depositions they need to conduct in

24    advance of that hearing, and then we would have the

25    hearing on June 27.  So in our view that sort of
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 1    Thursday/Friday before is really too late.

 2   And I do think that, you know, these are --

 3    just for some additional context, Judge, there was

 4    a very resent abortion related case that was

 5    litigated in the State of Florida that involved a

 6    lot of the same players here.  Certainly, our

 7    expert was deposed recently.  In that case there's

 8    a lot of overlap --

 9   THE COURT:  Are you talking about the waiting

10    period, the 24-hour waiting period case?

11   MS. OTTERBERG:  Exactly.  The Woman Care case,

12    exactly.  And so you know this is not -- the State

13    is not starting from scratch.  You know, we're

14    making some educated guesses of where the State is

15    probably going to go in terms of their response,

16    but, I think, for an orderly progression here it

17    would be useful to start with, you know, their

18    response coming in, and then we'll reply as quickly

19    as we can.  And then we have the period for

20    depositions and then, you know, we have the June 27

21    date for the hearing.

22   THE COURT:  And so, Mr. Percival, what do you

23    say?

24   MR. PERCIVAL:  Your Honor, the last time we

25    were together, I pointed out that the Plaintiffs
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 1    have known this was going to become law for 12 and

 2    a half weeks before they filed this suit, so they

 3    had plenty of time to gather their best evidence,

 4    to work on expert depositions and to put their

 5    materials together.  They served us yesterday.  At

 6    our meet and confer, they asked us to file

 7    declarations within six days.

 8   We spoke to an expert, and that expert told me

 9    she needs a week just to get clearance from her

10    supervisors to serve as an expert.  That timing

11    puts the State at an incredible disadvantage and I

12    think it's totally unfair in light of the way the

13    Plaintiffs have proceeded to this stage.

14   THE COURT:  Well, the Plaintiff has had 12 and

15    a half weeks, you've had about 12.3 weeks to

16    prepare, because I don't think anybody is shocked

17    that this action has been brought, but, it is

18    compressed.

19   And I've got to be honest with you,

20    Plaintiffs.  I just think you should make your

21    experts available now.  They're ready.  They've

22    filed affidavits.  I can only think of two or three

23    ways the defense is going to proceed on this.  It's

24    not for me to try to guess, but, you know, I did do

25    this for a living at one point.  And I think I know
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 1    what position they will take on different things,

 2    but I could be wrong, but I can't, I can't keep

 3    their witnesses -- I can't not let them depose your

 4    witnesses.  You've read Judge Tanenbaum's opinion.

 5   What I'm trying to do is avoid from building

 6    in some procedural error at the very beginning of

 7    this case.  And I think that means make your

 8    experts available ASAP.

 9   And I don't know what to say about briefing.

10    Mr. Percival is --

11   You're going to say the Florida Supreme Court

12    cases apply, and I'm assuming he's going to say

13    they don't apply, or there's some factual disparity

14    part that you-all are going to litigate that one or

15    the other will contend will affect those Supreme

16    Court cases.

17   MS. OTTERBERG:  So, Judge, first of all, you

18    know, certainly we're not objecting to the notion

19    of making our folks available for deposition if

20    that's what the State wants.  And at least

21    yesterday, Mr. Percival was proposing the week of

22    the 20th to conduct those depositions.

23   The problem with this is that it's sort of

24    one-sided, right?  If they don't submit their

25    responsive materials until right before the
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 1    hearing, there's no chance for Plaintiffs to depose

 2    the defense side if that's what is necessary.

 3   And also, you know, we do have the right to

 4    submit rebuttal evidence, which we could include a

 5    rebuttal expert.  And I assume that there would

 6    want to be -- the State would want to figure out if

 7    they want to depose that person.

 8   I do believe the issues and the scope here

 9    should be, you know, things that people can

10    reasonably project.  But we don't have specifics

11    yet and I think that -- I appreciate Your Honor's

12    desire to avoid procedural error, and certainly

13    we're not objecting to the notion of depositions.

14    It's just a matter of, I think we need -- we have

15    an imbalance between the parties.

16   THE COURT:  You have two and a half weeks

17    between now and the 27th.

18   MS. OTTERBERG:  I mean, I think, you know,

19    frankly if, you know, earlier in that week the

20    State can submit their response, we will reply as

21    quickly as we can.  We will conduct depositions,

22    you know, as appropriate simultaneously that week,

23    but, you know, that's sort of --

24   THE COURT:  Okay.  Mr. Percival --

25   MS. OTTERBERG:  -- where we're at.
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 1   THE COURT:  -- can you have your response by

 2    noon the 20th, whatever written response you're

 3    going to make?

 4   MR. PERCIVAL:  Well, there's two categories of

 5    documents.  I mean, in terms of getting them our

 6    legal arguments, I'm not overly concerned about

 7    getting those earlier in the week.

 8   THE COURT:  Right.

 9   MR. PERCIVAL:  But we have to retain an expert

10    and then get a response together.  And as I'm sure

11    the Plaintiffs will tell you, that is what takes a

12    significant amount of time.  They, you know, they

13    may have been able to re-purpose separations from

14    the Gainesville Woman Care case, but from our side,

15    we're having to go out and find a completely

16    different expert to address different issues.  So

17    I'm concerned about our ability to get an expert

18    retained and draft a declaration and get that to

19    them on the 20th.

20   THE COURT:  So when can you do that by?

21   MR. PERCIVAL:  Well, we were happy with the

22    Thursday deadline.  If Your Honor is asking me us

23    to propose something sooner --

24   THE COURT:  How about your legal arguments by

25    the 20th, legal arguments the 20th.  I'm just
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 1    making a note here.  6-20-22 at noon.  And your

 2    expert, an expert affidavit by the 22nd.  And that

 3    gives two days for to depose.

 4   And if I were the Plaintiff, I'd be looking

 5    for a rebuttal expert now because you probably --

 6    you're going to have -- well, I don't know what you

 7    can or can't do, but you're probably going to have

 8    to try to make your best estimate at what you think

 9    Defendants' position will be, and be prepared with

10    a plan A or plan B, something like that.

11   All I can tell you is that we're using the

12    time I have.  I'm more than happy to do it.  But if

13    you can't get it done in two and a half weeks,

14    we're not going --

15   Wait a second.  For me, I have a little over

16    three weeks.  If you can't get it done by June

17    30th, it doesn't mean the world is coming to an

18    end.  It just means I'm out of it.  That's all it

19    means.

20   MS. OTTERBERG:  Understood, Judge, and we

21    appreciate --

22   THE COURT:  I can tell you Judge Wheeler's

23    schedule because I've been setting hearings and

24    trials for him for the past six months.  Hopefully,

25    there will be some matters that were resolved, but
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 1    it's -- it's nothing that he can't work around.

 2    He's used to a heavy schedule, but his schedule is,

 3    is heavy but it's -- I'm sure he understands.  I

 4    have not discussed this case with him, but I'm sure

 5    he understands that certain cases are going to have

 6    to take, you know, priority over other cases.

 7   MS. OTTERBERG:  So, Judge, if I --

 8    understanding your ruling on the schedule, I think

 9    one thing that would be helpful is just simply a

10    disclosure on the part of the State of who their

11    experts are.  So you say that -- you noted that we

12    may be able to identify rebuttal experts and all of

13    that.  We're a little -- we can think that through,

14    but we're sort of guessing as to what the State may

15    do, but I imagine, at some point very soon the

16    State will know what the subject areas are and the

17    specific people they hope to have as experts.  And

18    having that disclosure would facilitate our ability

19    to operate on this time frame.  And I don't think

20    that's a big ask on our part.

21   THE COURT:  Well, Mr. Percival, what are your

22    thoughts?

23   MR. PERCIVAL:  We don't object to that, Your

24    Honor.  We would ask that it be end of next week.

25   THE COURT:  Okay.  So that would be the 17th?
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 1   MR. PERCIVAL:  Yeah.  By the end of the day on

 2    the 17th, we can let them know who the experts are

 3    and broad strokes, the categories of things that

 4    we'll talk about.

 5   THE COURT:  Okay.  Defendants disclose experts

 6    in categories by 6-17-22 at five.  You don't have

 7    to send that to me.  This is just disclosing

 8    between each other.

 9   I don't imagine I would have any contact with

10    any of your experts unless, if they're local, it's

11    possible that I might know one of them.  If it's an

12    orthopedic surgeon, I probably have gone to them.

13    But I seriously doubt that's the case, but that's

14    fine.  And then can we have them available for

15    deposition by the 22nd?

16   MR. PERCIVAL:  That shouldn't be a problem.

17   THE COURT:  Okay.  Available for deposition

18 6-22.  All right.

19   MS. OTTERBERG:  And then, Judge, unless

20    there's anything further on this, I think that that

21    may be it, unless any of my co-counsel tells me

22    I've forgotten something on sort of the scheduling

23    piece.  But I just wanted to make one note for Your

24    Honor's awareness with respect to the State

25    Attorney Defendants, unless there's anything else
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 1    in sort of the scheduling front that I have

 2    overlooked from it.  I look to my co-counsel here,

 3    I think we're okay.

 4   (Chiming sound.)

 5   THE COURT:  That will stop ringing in a

 6    minute.  So, Mr. Jacobs, are you okay timewise

 7    with all of this?

 8   I'm assuming that the State Attorney -- your

 9    clients will probably allow Mr. Percival to take

10    the lead on some of these issues, or am I assuming

11    incorrectly?

12   MR. JACOBS:  Yes, sir.  And again the state

13    attorneys were all served individually.  I'm

14    general counsel for the Florida Prosecuting

15    Attorneys Association.  And so they have their own

16    independent way of doing this.  We have a meeting

17    tomorrow in the morning at ten o'clock.  But I have

18    no reason to think that they would object to this

19    schedule.  And we certainly are looking to Jim to

20    lead the charge here, so that's exactly correct,

21    Your Honor.

22   THE COURT:  Okay.  Thank you.  What I'd like

23    to do is ask Ms. Otterberg if she would mind

24    preparing a -- let's just call this a case

25    management order and also a hearing notice for the
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 1    27th and we'll go from there.

 2   If you circulate the order among all parties

 3    of record, and if you don't hear back in a couple

 4    days, send it to me and just tell me.  I'm going to

 5    tell everybody that you've got a couple days to

 6    tell her that you don't agree with it, a couple

 7    workdays to tell her you don't agree with it, and

 8    send it to me.  Whatever cover you send to me, let

 9    me know if anyone has expressly stated an objection

10    to it.

11   Probably, the one I'd want to make sure we

12    hear from one way or the other pretty quick would

13    be Mr. Percival since he is representing, not that

14    there's -- there's no Defendants more important

15    than the others, but he is representing the State

16    entities and we would want to hear from him.

17   MR. PERCIVAL:  Your Honor, may I ask one

18    clarifying question about that schedule?

19   THE COURT:  Yes.

20   MR. PERCIVAL:  I think we said that our expert

21    affidavits are due on the 22nd, but then you also

22    said that we should also make them available for

23    depositions on the 22nd.  It might be hard for them

24    to be deposed on the day they're finalizing their

25    declarations, so I'm wondering if we could do the
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 1    depositions starting on the 23rd.

 2   MS. OTTERBERG:  I mean I think, if I might

 3    suggest, Your Honor, I think that the point of the

 4    experts being available for deposition in that

 5    short time frame, I think that's -- I mean, perhaps

 6    Mr. Percival and I can talk separately about the

 7    precise schedule.  I just imagine, you know, it may

 8    be depending upon who those experts are, you know,

 9    we may have some flexibility in that timing of

10    depositions.  I just don't know without knowing who

11    those experts are so perhaps we can talk about

12    that.

13   MR. PERCIVAL:  I'm happy to confer on that.  I

14    assume she would want the copy of the affidavit.

15    It would probably help her deposition, anyway.

16   MS. OTTERBERG:  That would be preferable, that

17    would be preferable, but, you know, I recognize the

18    timing that we have.

19   THE COURT:  I'm going to ask that you try to

20    work that out.  If you need me to help, just let me

21    know and I'll make time for you.

22   MS. OTTERBERG:  Great.

23   THE COURT:  I just am remembering back to

24    the '70s where people would try cases with --

25    and Mr. Jacobs will remember this.  He might not,
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 1    he's fairly younger than me, but, where we try

 2    cases with almost no discovery, almost no experts.

 3    The doctors all came to courts and testified live.

 4   UNIDENTIFIED VOICE:  Shut the [profanity] --

 5   THE COURT:  So you see why I'm not, you see

 6    why I'm not going to do a Zoom hearing.  I guess he

 7    doesn't like -- I don't know who said that, but I

 8    guess he doesn't like my comments on procedure.

 9   My point was, we can do a lot if we just go do

10    it.  And we have a compressed time.  And this is

11    not something that hasn't been done before.

12   MR. JACOBS:  And, Your Honor, I want to

13    correct you, Your Honor.  You're much younger than

14    I am.

15   THE COURT:  All right.  Well, thank you, but

16    I'm sure someone will object to that comment, too,

17    Mr. Jacobs.

18   MR. JACOBS:  It won't be me.  It won't be me.

19   THE COURT:  All right.  So in any event, we

20    will -- hold on a second.  I just lost everybody.

21    Okay.  There we go.  We will, we'll meet again as

22    necessary.  We may do it by conference call.  We

23    may do it by Zoom.  We'll just see how, how that

24    goes.  All right.

25   MR. JACOBS:  Well, thank you, Your Honor.
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 1    Appreciate your time.

 2   THE COURT:  Okay.  Anything else, Counsel?

 3   MR. JACOBS:  I have one, I guess, question

 4    for Miss --

 5   There were a couple other issues we discussed

 6    in our meet-and-confer that Plaintiffs wanted to

 7    tee up for a decision.  I just want to make sure

 8    that they changed their mind and not that they

 9    forgot to bring them up.

10   MS. OTTERBERG:  I do, I do think that there is

11    one issue, looking back at my notes, with respect

12    to whether or not depositions can be conducted

13    remotely.

14   So we are, on the Plaintiffs' side, still

15    evaluating who we would plan on presenting live at

16    the hearing, even in terms of the specific

17    declarants we attached to our motion.  There may be

18    a world in which we can dispense with some of those

19    witnesses to streamline this, and in terms of who

20    we would present and then who would be deposed.

21    But I do think that just in terms of facilitating

22    our schedules here and, you know, giving maximum

23    flexibility on the schedule having the ability to

24    conduct depositions remotely.  And I do think the

25    depositions should be fairly short in scope, but
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 1    I'm not, you know --

 2   THE COURT:  I have no --

 3   MS. OTTERBERG:  (Inaudible) -- remote

 4    depositions if we can.

 5   THE COURT:  I have no problem with remote

 6    depositions.  And it may well be, that's the only

 7    way you can do it.

 8   And also as to experts, I believe the rules of

 9    procedure permit you to submit them by video or in

10    some other fashion, anyway, if you wish to do that.

11    But certainly I would assume that all would agree

12    that remote depositions, probably Zoom deposition

13    would make the most sense, but --

14   MR. PERCIVAL:  Your Honor, we actually were

15    hoping to have in-person depositions.  You know,

16    when we deposed Dr. Tien, we had technical issues

17    and the transcript reflects the inability for the

18    parties to hear each other.  So that would be our

19    preference if she lives in Florida.  At least for

20    people who live in Florida, you know, I think we

21    can do it in person, but --

22   THE COURT:  I don't object to that, but I

23    don't think I have authority to require people to

24    be there.  I think if you want to be there, you

25    certainly have the right to be present at a
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 1    deposition.

 2   MR. PERCIVAL:  Right.  I think the party

 3    setting the deposition gets to choose, or that was

 4    my understanding.  Although, maybe I've been

 5    practicing in federal court too much.

 6   THE COURT:  Well, yeah.  I think the rules of

 7    civil procedure in Florida, I'm not sure they

 8    address that specific issue.  That might be local

 9    rules of federal court.  But I think in general

10    it's the party's choice as to whether they appear

11    or not.  But, in Florida it's reasonable, the

12    experts in Florida are reasonable.  If the expert

13    is a substantial distance away, that just might not

14    be doable in that, in that time frame.

15   MS. OTTERBERG:  And, Judge, that's the issue

16    with Dr. Tien is that she has clinical obligations

17    in Arizona and so she is back and forth from

18    Arizona and Florida.  So, again, this is a matter

19    of facilitating the schedule.  And I am just being

20    realistic that I think we will have greater

21    flexibility if we have the ability to conduct

22    remote depositions.  And we obviously will do

23    whatever we can to facilitate from a technology

24    perspective.

25   So I'm assuming Mr. Percival and I can work
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 1    this out, but I just wanted everyone to know that

 2    that's where we're coming from.  It really helps

 3    facilitate the schedule with the busy folks that

 4    are going to be everybody's witnesses.

 5   THE COURT:  Okay.  Well, Mr. Percival, as

 6    to -- if it is remote, there has to be sufficient

 7    Wi-Fi connection for him to be able to have an

 8    understandable deposition or else we would have to

 9    do something different.  We would have to push the

10    hearing if we had to, to give him the opportunity

11    to have a clear, you know, complete deposition

12    experience.  So if she's in Florida, that would be

13    fine.  I believe you all can resolve those issues.

14   MR. PERCIVAL:  Yes, Your Honor.

15   MS. OTTERBERG:  Yes, Your Honor, we will do.

16   THE COURT:  All right.  Anything else?

17   MS. OTTERBERG:  I think that's it from my

18    perspective.  And we will draft a proposed order as

19    you suggested, a case management order and a notice

20    of hearing and circulate that to the parties, and

21    then submit that to Your Honor.  And if there are

22    some other things that come up along the way where

23    Your Honor's assistance will be useful, we will not

24    hesitate to get in touch, but I'm hopeful that we

25    can continue to confer with defense counsel and see
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 1    what we can work out.

 2   THE COURT:  All right.  Thank you.  Thank

 3    you, Mr. Percival, Mr. Jacobs, Mr. Stevenson,

 4    and Ms. Otterberg.  Is it Otterberg?

 5   MS. OTTERBERG:  Otterberg, yes.

 6   THE COURT:  Otterberg.  And also to the court

 7    reporter.  So we're adjourned now until the next

 8    hearing as needed or to the 27th.

 9   (Whereupon, the hearing was concluded at

10  approximately 4:53 p.m.)
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