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I. INTRODUCTION 

Plaintiffs-Petitioners (“Plaintiffs”), by and through their 

undersigned counsel,1 move this Court for an emergency order 

vacating the stay of the Temporary Injunction Order (“Inj. Order”) 

entered by the Circuit Court of the Second Judicial Circuit, Leon 

County, on July 5, 2022.2 Pursuant to Florida Rule of Appellate 

Procedure 9.310(b)(2), that stay automatically took effect on July 5, 

2022, when the State3 filed a notice of appeal of the order granting 

the temporary injunction. Without immediate relief from the 

automatic stay, Plaintiffs and their patients continue to suffer the 

very harms the Circuit Court issued the temporary injunction to 

prevent, in violation of Floridians’ fundamental right to privacy 

guaranteed by article I, section 23 of the Florida Constitution and the 

1 Plaintiffs are seven clinics and a physician licensed to provide 
abortion care in this State. 

2 Along with this Motion, Plaintiffs have filed an Appendix (“App’x”) 
that includes the documents cited herein that were filed with the 
Circuit Court or the First DCA. Other record citations are to 
documents filed in this Court. 

3 “The State” refers to the State of Florida and the Defendant state 
boards, agencies, and officials. The 20 State Attorneys who were 
originally named as defendants in this suit were voluntarily 
dismissed by stipulation, which the Court entered on June 17, 2022. 
Inj. Order at 5 (App’x 616).  
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clearly established precedents of this Court. Given this need for 

urgent relief, Plaintiffs request expedited review of this motion and 

that the Court order the State to respond to this Motion by Monday, 

August 29, 2022, at 5:00PM ET. See Fla. R. App. P. 9.300(a). In 

support of this Motion, Plaintiffs state as follows: 

II. PROCEDURAL HISTORY 

A. Lawsuit and Request for Temporary Injunction. 

On June 1, 2022, Plaintiffs filed a motion for temporary 

injunction, seeking to enjoin the enforcement of House Bill 5 (“HB 

5”), Ch. 2022–69 §§ 3–4, Laws of Fla. (codified at §§ 390.011, 

390.0111, Fla. Stat.), which bans virtually all abortions after 15 

weeks of pregnancy, measured from the first day of a woman’s last 

menstrual period (“LMP”). See Mot. for Emergency Temp. Inj. (App’x 

5–87). 

B. Temporary Injunction Proceedings. 

On June 27, 2022, after the parties had fully briefed the 

Plaintiffs’ motion for temporary injunction and conducted 

depositions, the Circuit Court held an evidentiary hearing in which it 

heard live testimony from three witnesses and received written 

testimony from a fourth witness. Dr. Shelly Hsiao-Ying Tien, a 
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Plaintiff and a physician trained and board-certified in obstetrics and 

gynecology and maternal-fetal medicine who provides abortion care 

in Florida, testified on behalf of Plaintiffs both as an expert and as a 

fact witness. Inj. Order at 4–6 (App’x 616–18). Pursuant to the 

parties’ agreement, an additional expert witness for Plaintiffs, Dr. 

Antonia Biggs, Associate Professor in the Department of Obstetrics, 

Gynecology, and Reproductive Sciences at the University of 

California, San Francisco, submitted testimony via sworn declaration 

and a transcript of her deposition taken by the State. Id. at 6 (App’x 

618). The State presented live and written testimony from Dr. 

Maureen Condic, Associate Professor of Neurobiology and Anatomy 

at the University of Utah, and Dr. Ingrid Skop, an obstetrician and 

gynecologist and Senior Fellow and Director of Medical Affairs at the 

Charlotte Lozier Institute, a pro-life research institution. Id.

On June 30, 2022, the Circuit Court held oral argument. Id. at 

1 (App’x 613). HB 5 took effect by its terms on July 1, 2022.   

C. The Circuit Court’s Injunction Order. 

On July 5, 2022, the Circuit Court granted Plaintiffs’ motion for 

temporary injunction, barring the State from enforcing HB 5. See Inj. 

Order at 2 (App’x 614). In support of its ruling, the Circuit Court held 
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that Plaintiffs carried their burden for the issuance of a temporary 

injunction because they showed (1) a substantial likelihood of 

success on the merits, (2) that irreparable harm will result if the Act 

is not enjoined, (3) that they lack an adequate remedy at law, and 

(4) that the relief requested will serve the public interest. See Inj. 

Order at 4, 50, 62–65 (App’x 616, 662, 674–77). The Circuit Court 

further held that Plaintiffs properly have standing to bring this action 

and to assert the privacy rights of their patients. Id. at 45 (App’x 657). 

D. The State’s Appeal and the Automatic Stay. 

Shortly after the Circuit Court entered the Injunction Order on 

July 5, 2022, the State filed a notice of appeal that same day. See 

Notice of Appeal (App’x 727). Pursuant to Florida Rule of Appellate 

Procedure 9.310(b)(2), the temporary injunction order was 

automatically stayed. See Fla. R. App. P. 9.310(b)(2). Also on July 5, 

2022, Plaintiffs posted the $5,000 bond set in the Injunction Order. 

See Notice of Posting Inj. Bond (App’x 730–32). 

On the same day, Plaintiffs filed an emergency motion to vacate 

the automatic stay, and the State opposed. See Emergency Mot. to 

Vacate (App’x 733–45); State Resp. in Opp. to Emergency Mot. to 

Vacate (App’x 746–52). On July 12, 2022, the Circuit Court denied 
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the emergency motion to vacate. Cir. Ct. Stay Order (App’x 753–56). 

Although the Circuit Court stated it “believe[d] the Plaintiffs have met 

[the] three requirements” for vacating the automatic stay, it denied 

the motion because it concluded that the First DCA’s past reversals 

of trial court orders lifting automatic stays “established a high 

barrier” for trial courts to vacate such stays, Cir. Ct. Stay Order at 2–

4 (App’x 754–56). However, the Circuit Court also noted that Plaintiffs 

could seek relief from the First DCA. Id. at 3–4 (App’x 755–56).  

E. The First DCA’s Refusal to Lift the Stay. 

The day after the Circuit Court denied the emergency motion to 

vacate, Plaintiffs asked the First DCA to vacate the stay; the State 

opposed vacatur once again. See Appellees’ Emergency Mot. to 

Vacate (App’x 757–782); Appellants’ Resp. in Opp. to Emergency Mot. 

to Vacate (App’x 783–810).  

On July 21, 2022, the First DCA refused to vacate the stay, 

holding that Plaintiffs “cannot obtain temporary injunctive relief as 

they cannot assert the privacy rights of pregnant women necessary 

to substantiate a showing of irreparable harm.” First DCA Stay Order 

at 5–6 (App’x 815–16). Judge Kelsey dissented, stating that 

“precedent compels us to reverse.” Id. at 10 (App’x 820). The First 
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DCA closed its Order by indicating its intent to dispose of the State’s 

appeal of the Circuit Court’s temporary injunction order unless the 

parties submitted additional briefing. Id. at 7–8 (App’x 817–18). No 

party filed additional materials in the First DCA, but the First DCA 

has not yet entered an order disposing of the appeal. 

F. Invocation of this Court’s Jurisdiction. 

On August 10, 2022, Plaintiffs filed a notice in this Court, 

seeking to invoke this Court’s discretionary jurisdiction. (App’x 

Earlier today, August 19, 2022, Plaintiffs filed a brief addressing this 

Court’s jurisdiction to review the First DCA’s Order, showing that the 

First DCA’s rulings that reject a presumption of irreparable harm and 

conclude Plaintiffs lack standing conflict with prior precedent from 

this Court.  

III. LEGAL STANDARD 

Under Rule 9.310(b)(2), this Court has “discretion to vacate the 

automatic stay when ‘compelling circumstances’ require.” Reform 

Party of Fla. v. Black, 885 So. 2d 303, 306 n.3, 307 (Fla. 2004) 

(reviewing a case in which this Court had granted in part a motion to 

reinstate a stay pending review); see also Fla. R. App. P. 9.310(b)(2) 

(“On motion, the lower tribunal or the court may . . . vacate the stay”). 
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To determine whether such circumstances exist, this Court should 

consider (1) the likelihood of irreparable harm if the stay is not 

vacated; (2) the likelihood that the entity seeking to maintain the stay 

will succeed on the merits on appeal; and (3) whether the equities 

“overwhelmingly tilt in favor of” vacating the stay. Dep’t of Agric. & 

Consumer Servs. v. Henry & Rilla White Found., Inc., 317 So. 3d 1168, 

1170 (Fla. 1st DCA 2020).

IV. ARGUMENT 

Compelling circumstances warrant vacating the automatic stay 

of the Injunction Order. The Circuit Court—which, after a full 

evidentiary hearing and oral argument, found that HB 5 will cause 

irreparable harm and likely is unconstitutional—recognized that 

Plaintiffs satisfy all three requirements for vacating the automatic 

stay of the Injunction Order. Cir. Ct. Stay Order at 2 (App’x 753). It 

declined to lift the stay only out of concern that it would not be proper 

for a trial court to do so. Id. at 2–4 (App’x 753–55). The First DCA 

also declined to vacate the stay but on erroneous grounds that are 

now the subject of Plaintiffs’ request for review by this Court. See

generally First DCA Stay Order (App’x 811–821); Pets.’ Br. on 

Jurisdiction, Aug. 19, 2022. 
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Vacating the stay will ensure that, while proceedings in this 

Court continue, Floridians will be able to exercise their constitutional 

right to decide for themselves whether to have a pre-viability abortion 

or to carry a pregnancy to term—a right that, for decades, this Court 

has repeatedly recognized the Florida Constitution confers. Because 

the injunction is stayed, Plaintiffs and Florida patients are, right now, 

experiencing irreparable harm, as the State is able to enforce HB 5 

in violation of Floridians’ settled rights, and Floridians are currently 

banned from accessing the time-sensitive medical care they need.

A. Plaintiffs Have Shown a Likelihood of Irreparable 
Harm. 

Plaintiffs and their patients who need abortion care after 15 

weeks will endure further irreparable harm if the State is allowed to 

continue enforcing HB 5. See Tampa Sports Auth. v. Johnston, 914 

So. 2d 1076, 1079 (Fla. 2d DCA 2005) (irreparable harm showing on 

motion to vacate is “substantially identical” to showing on motion for 

temporary injunction). An automatic stay that permits an ongoing 

violation of constitutional rights causes irreparable harm that merits 

vacating the stay. See id. at 1080. If this Court does not vacate the 

stay, Plaintiffs’ patients will continue to be “deprived of [their] 
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constitutional right” to choose whether to obtain abortions prior to 

viability. See id.

In accordance with this Court’s controlling precedent, the 

Circuit Court found that HB 5 likely violates the constitutional rights 

of Plaintiffs’ patients and that “the threatened or actual loss of 

constitutional rights, even temporarily, is per se irreparable harm.” 

Inj. Order at 62–63 (App’x 674–75); see also Gainesville Woman Care, 

LLC v. State, 210 So. 3d 1243, 1264 (Fla. 2017) (temporary injunction 

warranted based on irreparable harm to “women seeking to terminate 

their pregnancies in Florida” in challenge brought by abortion 

provider and non-profit organization).  

As the Circuit Court’s findings and the temporary injunction 

record make clear, HB 5 has irreparably harmful real-world 

consequences for Plaintiffs themselves as healthcare providers, and 

for their patients in need of time-sensitive healthcare. Before HB 5 

took effect, Plaintiffs provided abortions after 15 weeks LMP, which 

is early in the second trimester and months before a pregnancy can 

be viable. See Inj. Order at 63–64 (App’x 675–76); Hr’g Tr. Vol. I (June 

27, 2022) at 51:7–16 (App’x 253). Because no effective injunction is 

in place, HB 5 has forced Plaintiffs to stop providing such abortions, 
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preventing Plaintiffs from providing essential medical care in 

accordance with their medical judgment and their patients’ best 

interests, directly impeding the doctor-patient relationship, and 

denying patients access to essential medical care they and their 

doctors have determined they need. See Inj. Order at 63–64 (App’x 

675–76). As the Circuit Court found, “Plaintiffs cannot remedy this 

harm to their ability to provide healthcare to their patients” through 

monetary damages or other remedies at law. Id. at 64 (App’x 676). 

Nearly 5,000 patients obtained abortions in Florida in the 

second trimester in 2021, and the evidence showed multiple reasons 

why many of these patients would have been unable to obtain 

abortions before 15 weeks LMP. Inj. Order at 23–24 (App’x 635–36); 

Mot. for Emergency Temp. Inj., Ex. 1 – Declaration of Shelly Hsiao-

Ying Tien (“Tien Decl.”) ¶ 18 (App’x 51); see State Resp. in Opp. to 

Mot. for Temp. Inj., Ex. A (App’x 117–20). As the Circuit Court found, 

those reasons include delays in recognizing pregnancy, poverty, 

substance abuse disorders, intimate partner violence, or diagnoses 

of maternal or fetal health conditions. Inj. Order. at 15–24 (App’x 

627–36); Tien Decl. ¶¶ 33–48, 55–56 (App’x 56–62, 64–65); Hr’g Tr. 

Vol. I (June 27, 2022) at 52:1–58:21, 59:20–63:5, 64:16–65:2, 68:14–
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16, 69:11–71:16 (App’x 254–60, 261–65, 266–67, 270, 271–73). 

Every day that HB 5 remains enforceable, Florida patients in 

desperate need of post-15-week abortion services are being turned 

away and forced to attempt to seek abortions hundreds of miles or 

more out of state, to attempt abortions outside the medical system, 

or to continue pregnancies against their will. See Inj. Order at 24 

(App’x 636) (crediting expert testimony that these harms will befall 

patients denied abortion care under HB 5); Hr’g Tr. Vol. I (June 27, 

2022) at 66:21–67:25, 69:11–15 (App’x 268–69, 271). These harms 

cannot be remedied through monetary damages or any other 

procedure available under Florida law. Inj. Order at 64 (App’x 676). 

In sum, as the Circuit Court found and the temporary 

injunction record demonstrates, Plaintiffs have proven that they and 

their patients “will suffer irreparable harm without an injunction 

against” HB 5; it thus is “[o]bvious[]” that they and their patients “will 

suffer the same irreparable harm if that injunction is not enforced 

during [the State’s] appeal.” See Tampa Sports Auth., 914 So. 2d at 

1079. This Court should lift the automatic stay. 
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B. The State Is Not Likely to Prevail in Its Appeal. 

The State is not likely to “successfully overturn the injunction 

on appeal.” Id. For that to happen, “the appellate presumption of 

correctness” must be overcome, and it must be shown that “the 

injunction was not founded on substantial competent evidence, that 

it resulted from an incorrect application of law, or that the circuit 

court abused its discretion when entering it.” Id.

1. The Law and Evidence Support the Temporary 
Injunction. 

The State cannot show a likelihood of prevailing against the 

temporary injunction. This Court has long held, and consistently 

reaffirmed, that the Florida Constitution’s Privacy Clause protects 

the right to abortion prior to viability. See, e.g., Gainesville Woman 

Care, 210 So. 3d at 1254; Krischer v. McIver, 697 So. 2d 97, 102 (Fla. 

1997); In re T.W., 551 So. 2d 1186, 1191–92, 1194 (Fla. 1989). This 

Court also has instructed that Florida’s constitutional right to 

privacy “is much broader in scope than that of the Federal 

Constitution.” Gainesville Woman Care, 210 So. 3d at 1252, 1254, 

1260 (quoting Winfield v. Div. of Pari-Mutuel Wagering, Dep’t of Bus. 

Regul., 477 So. 2d 544, 548 (Fla. 1985)). And this Court has made 
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clear that any law that implicates the fundamental right to privacy—

as HB 5 unquestionably does—is presumptively unconstitutional 

and can be upheld only if it furthers a compelling state interest in 

the least restrictive manner. Id. at 1252–54, 1260; see also Green v. 

Alachua Cnty., 323 So. 3d 246, 254 (Fla. 1st DCA 2021) (when 

considering motion for temporary injunction in constitutional 

challenge under the Privacy Clause, “the single question” is “the 

likelihood that the [challenged law] would survive strict scrutiny”),

reh’g denied (July 16, 2021).

The State conceded as much. Both in its briefing and during 

oral argument at the Circuit Court, the State acknowledged that 

“Florida’s Supreme Court has determined that ‘Florida’s privacy 

provision is clearly implicated in a woman’s decision of whether or 

not to continue her pregnancy’” and that the strict scrutiny standard 

applies to HB 5. Hr’g Tr. Vol. I (June 27, 2022) at 17:22–18:5, 22:22–

23:10 (App’x 219–20, 224–25); State Resp. in Opp. to Mot. for Temp. 

Inj. at 18 (App’x 105); Appellants’ Resp. in Opp. to Emergency Mot. 

to Vacate at 2 (App’x 789). 

After a full day of live testimony, which supplemented four 

expert witnesses’ declarations and the deposition transcripts in the 
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temporary injunction record, as well as an additional half-day of oral 

argument, the Circuit Court concluded both that HB 5 implicates the 

constitutional right to privacy and that the State did not satisfy its 

burden to show that HB 5 advances a compelling interest in the least 

restrictive manner. Inj. Order at 4 (App’x 616).

2. The State’s Asserted Interests Do Not Justify 
HB 5. 

The State argued that HB 5 advances two interests: protecting 

maternal health and preventing fetal pain. Hr’g Tr. (June 30, 2022) 

at 6:17–19 (App’x 475); State Resp. in Opp. to Mot. for Temp. Inj. at 

18–22 (App’x 105–09). The Circuit Court concluded that the State did 

not show that HB 5 advanced either interest in the least restrictive 

manner. Inj. Order at 4 (App’x 616). In doing so, the Circuit Court 

found that Plaintiffs’ witnesses’ testimony on the State’s purported 

interests was “more credible” and rebutted the testimony of the 

State’s witnesses. Id.

On the State’s interest in “protecting maternal health,” the 

Circuit Court found that the State witness’s “testimony failed to show 

that abortion is unsafe after 15 weeks LMP or that HB 5 would 

improve maternal health.” Id. at 25 (App’x 637). To the contrary, the 
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evidence showed that “abortion is a very safe procedure,” that 

“serious complications are very rare,” and that abortion, including 

after 15 weeks LMP, is “safer than carrying a pregnancy to term.” Id.

at 25, 27 (App’x 637, 639); Tien Decl. ¶¶ 25–27; Hr’g Tr. Vol. I (June 

27, 2022) at 44:4–50:24 (App’x 246–52); see also Inj. Order at 34 

(App’x 646) (finding that State’s witness’s testimony otherwise “was 

inaccurate and overstated, or based on data from decades ago,” and 

“out of step with mainstream medical organizations”), id. at 37–38 

(App’x 649–50) (HB 5 “is likely to undermine rather than advance 

maternal health” by delaying some patients’ abortions by forcing 

them to travel out of state, to attempt abortions outside the medical 

system, or to continue pregnancies against their will). The Circuit 

Court also found that the State “did not present evidence showing 

that a complete ban on pre-viability abortion is the least restrictive 

means of protecting maternal health” because “[t]here are ways to 

encourage earlier abortions that are far less restrictive than a 

complete ban—the State, for instance, could provide information on 

abortion or other resources to women in Florida to make it easier to 

get abortions earlier.” Id. at 57 (App’x 669). 
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On the State’s interest in “preventing fetal pain,” the Circuit 

Court noted that it did “not believe the existing law permits 

consideration” of this interest before viability, and further found that 

the State witness’s opinions were “not properly supported” by 

evidence and thus failed “to establish that fetal pain perception is 

possible during the periods of gestation”—after 15 weeks LMP yet 

before fetal viability—that are at issue in this case. Id. at 38–39, 59 

(App’x 650–51, 671). Rather, “the scientific evidence supports the 

conclusion that, due to the lack of necessary pathways, the earliest 

point at which a fetus could have the necessary components—or 

building blocks—to feel pain is 24–26 weeks LMP.” Id. at 43 (App’x 

655); see Hr’g Tr. Vol. I (June 27, 2022) at 92:1–93:7 (App’x 294–95); 

Hr’g Tr. Vol. II (June 27, 2022) at 245:19–246:21 (App’x 447–48). 

Based on this temporary injunction record, the Circuit Court 

concluded that the State failed to carry its burden under strict 

scrutiny to show that HB 5 advances a compelling state interest. 

Accordingly, the Circuit Court found that the law likely violates the 

right to privacy in the Florida Constitution. Inj. Order at 62 (App’x 

673). As in Department of Agriculture & Consumer Services, the 
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Circuit Court’s “findings of fact” based on “clear evidence” weigh in 

favor of vacating the automatic stay here. See 317 So. 3d at 1171. 

3. Plaintiffs Have Standing to Assert the Privacy 
Rights of Their Patients and Seek Injunctive 
Relief. 

The First DCA did not consider the substantial evidence 

supporting the Circuit Court’s conclusion that HB is likely 

unconstitutional and will cause irreparable harm; instead, the First 

DCA misapplied this Court’s precedent concerning irreparable harm 

arising from constitutional violations and improperly rejected settled 

law governing third-party standing. See generally First DCA Stay 

Order (App’x 811–821); Pets.’ Br. on Jurisdiction, Aug. 19, 2022.  

Specifically, where “certain fundamental rights are violated,” 

including the right to abortion under the Privacy Clause, this Court 

has “presumed irreparable harm.” Gainesville, 210 So. 3d at 1263. 

In Gainesville, this Court reinstated a temporary injunction against 

an abortion restriction, concluding that the likely violation of the 

constitutionally guaranteed right of privacy supported the 

presumption that the abortion restriction would cause irreparable 

harm if permitted to go into effect. Id. at 1263–64. So, too, here: the 
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Circuit Court found HB 5 is likely unconstitutional, and irreparable 

harm from the law taking effect should be presumed.  

This presumption of irreparable harm applies to abortion-

provider plaintiffs. This Court and the lower appellate courts have 

consistently permitted abortion providers that are identically 

situated to Plaintiffs to raise their patients’ privacy rights under the 

state Constitution and, where applicable, have affirmed injunctive 

relief on such third-party claims. See First DCA Stay Order at 8 

(App’x 818) (Kelsey, J., dissenting) (“Similar institutional parties have 

successfully asserted exactly those [third-party privacy] rights in 

many earlier cases.”). Indeed, in Gainesville Woman Care, the plaintiff 

that received the temporary injunction against an abortion restriction 

was Gainesville Woman Care, an abortion provider that is also a 

Plaintiff in this case, and this Court affirmed injunctive relief based 

on harm to that plaintiff’s patients. See 210 So. 3d at 1244, 1263-

64. In North Florida Women’s Health & Counseling Services, Inc. v. 

State, the First DCA held that physicians who provide abortion care—

like Plaintiff Dr. Shelly Hsiao-Ying Tien here—“have standing to 

assert the rights of their patients,” and this Court then reinstated a 

permanent injunction based on those plaintiffs’ third-party privacy 
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claims. 852 So. 2d 254, 260 (Fla. 1st DCA 2001), quashed on other 

grounds, 866 So. 2d 612 (Fla. 2003). And in State v. Presidential 

Women’s Center, both the Fourth DCA and this Court considered the 

merits of privacy claims brought by abortion clinics and a physician 

on behalf of their patients, just like Plaintiffs did here. State v. 

Presidential Women’s Ctr., 937 So. 2d 114, 115 (Fla. 2006); State v. 

Presidential Women’s Ctr., 707 So. 2d 1145, 1145 (Fla. 4th DCA 

1998). Based on this Court’s precedent and settled Florida law, 

Plaintiffs have standing to assert the privacy rights of their patients 

and are entitled to injunctive relief based on irreparable harm to 

those patients. 

C. The Equities Overwhelmingly Favor Vacating the 
Stay.  

If this Court does not vacate the stay, abortions after 15 weeks 

will continue to be banned throughout Florida, violating Floridians’ 

constitutional rights and irreparably harming Plaintiffs and their 

patients, as confirmed by decades of this Court’s precedent. The 

equities here thus clearly demand vacating the stay. Without an 

effective injunction, Floridians will continue to “suffer definite, 
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irreparable, and irremediable harm to [their] important constitutional 

interests.” See Tampa Sports Auth., 914 So. 2d at 1083.  

Florida courts have also suggested that the equities favor lifting 

a stay when the stay will cause “delay and uncertainty” and 

“significant[ly] impair[]” the plaintiffs. Dep’t of Agric. & Consumer 

Servs., 317 So. 3d at 1170. This rationale applies here. Allowing the 

State to enforce a law that bans abortions after 15 weeks, in violation 

of the Florida Constitution and controlling precedent from this Court, 

will undoubtedly cause “delay and uncertainty” to Plaintiffs and their 

patients by “significant[ly] impair[ing]” the healthcare that Plaintiffs 

can provide and their patients can receive. Id. As the Circuit Court 

found, HB 5 “force[s] Plaintiffs either to stop providing abortions after 

15 weeks LMP, or to face criminal prosecution, license revocation, 

and other penalties.” Inj. Order at 46 (App’x 658). If the stay is not 

vacated, Plaintiffs will continue to be unable to provide 

constitutionally protected abortion care while the State’s appeal is 

pending. As a result, Floridians in need of abortions after 15 weeks 

will not be able to obtain the constitutionally protected medical care 

they require in their home state at all during this period. And even if 

Plaintiffs ultimately prevail in this appeal, the time it will take to 
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litigate the appeal will, at minimum, substantially delay pregnant 

Floridians from receiving care—and many will surely lose the 

opportunity altogether to seek a legal abortion in this state.4 For 

these reasons as well, the equities “overwhelmingly tilt[ ] in favor” of 

vacating the automatic stay. Tampa Sports Auth., 914 So. 2d at 1083 

(balance of equities favored vacating the stay when the plaintiff would 

have been “completely deprive[d]” of the “benefit” of exercising his 

constitutional right even if he succeeded in defending the injunction 

on appeal).  

This Court should disregard any argument the State may make 

that the equities favor a stay because of how long the temporary 

injunction could be in effect. Plaintiffs have litigated this case 

expeditiously and have committed, along with the State, to continue 

litigating this case to final judgment expeditiously. E.g., Appellees’ 

Emergency Mot. to Vacate 17–18 (App’x 775–76). Trial courts, 

4 Florida law already prohibits abortions after fetal viability, which is 
defined as “the stage of fetal development when the life of a fetus is 
sustainable outside the womb through standard medical measures.” 
§ 390.011(13), Fla. Stat. (version in effect before July 1, 2022);; 
§ 390.01112, Fla. Stat.; see also §§ 390.011(6), (12)(c), 390.0111(1), 
Fla. Stat. (versions in effect before July 1, 2022) (prohibiting abortion 
in third trimester). 
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moreover, have mechanisms for moving cases on their dockets 

forward. Speculative concerns about case management cannot 

outweigh the unfairness of maintaining the stay of an injunction 

designed to protect Floridians from the ongoing violation of their 

established constitutional rights. 

Vacating the automatic stay here also would reinstate and 

protect the status quo. See City of Miami Beach v. Clevelander Ocean, 

L.P., 338 So. 3d 16, 21, 23 (Fla. 3d DCA 2022) (preserving the “status 

quo” supports entry of a temporary injunction). The status quo is 

Floridians being able to exercise their right to access a pre-viability 

abortion from state-licensed providers, as guaranteed by the right to 

privacy under the Florida Constitution and as Floridians have safely 

done for decades. An order vacating the automatic stay would restore 

Floridians’ ability to exercise their fundamental rights while the 

appellate process unfolds—and protect them from the irreparable 

harm of being forced either to remain pregnant against their will after 

15 weeks or to attempt to obtain care in other states or outside the 

medical system.  

Accordingly, the law, facts, and equities all weigh in favor of 

vacating the automatic stay here. 
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V. CONCLUSION 

This Court should vacate the automatic stay. Allowing the 

automatic stay to thwart the effectiveness of the temporary 

injunction, all when the State is not likely to succeed on the merits 

of its appeal, will cause irreparable harm, upend the status quo, and 

defeat the very reason temporary injunctive relief is justified—i.e., to 

protect Floridians’ well-established constitutional rights.  

WHEREFORE, Plaintiffs respectfully request this Court enter an 

order vacating the automatic stay imposed by Rule 9.310(b)(2). 
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