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AMICUS’ INTEREST 

 

Amicus, James Pickett, is a resident and citizen of Florida. A reader 

in the law, he has interest in Florida laws, legislation, and morality. 

SUMMARY OF THE ARGUMENT 

 

Medical advances, since 1989, have changed the point of viability of 

the unborn, which has direct bearing on the interpretation of the law 

for the case under review.  

Legislative changes in Florida statutes since 1989 have elucidated 

the status of the unborn child. Other states have adopted the 

language of Florida statutes, e.g., Louisiana 2015; Georgia 2019; 

Oklahoma 2022, which enlarges the status of the unborn child and 

should be considered by this Honorable Court. The Eleventh Circuit 

has ruled that the Georgia definition of the unborn child is US 

Constitutionally valid. 

These changes mean that unborn children now, unequivocally, have 

civil rights and suggest that the unborn child is now entitled to 

Florida Constitutional protections. 

 

"[I]f the deliberate extinguishment of human life has any 

effect at all, it more likely tends to lower our respect for life 

and brutalize our values."                   

                 Furman v. Georgia, 408 U.S. 238, at 303 (1972) 

In a very real sense, “The constitutionality of death itself … 

is before this Court for the first time; we cannot avoid the 

question by recalling past cases that never directly 

considered it.” 

                           Furman v. Georgia, 408 U.S. 238, at 285 (1972) 

 

"One's right to life..., depend[s] on the outcome of no elections."  

                        West Virginia State Bd. of Educ. v. Barnette,  

                             319 U.S. 624, 638 (1943) 
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vi 

 

PARTIES CONSENT 

 

Amicus requested consent from Petitioners’ attorney,  B. J. 

Stevenson, who did not respond; 

And Respondents’ attorney,  Attorney General Ashley Moody, who 

did not respond.   

STRIC
KEN



1 

ARGUMENT RE: HB 5 –  

THE UNBORN CHILD IS A NATURAL PERSON BY FLORIDA 

STATUTES 

 

The rights of individuals to receive equal treatment under the law are 

collectively known as civil rights. Florida civil rights laws, Florida 

Civil Rights Act (“FCRA”), have been codified in Title XLIV Sections 

760.01-760.11 and 509.092. FCRA’s purposes and construction are 

expressed to specifically protect the individual’s personal dignity and 

to promote the rights and privileges of individuals.  

As reasoned and held in In re T.W. 551 So. 2d 1186 (Fla. 1989)1 

“Article I Section 23, was intentionally phrased in strong terms. The 

drafters of the amendment rejected the use of [adjectives] in order to 

make the privacy right as strong as possible.” Id at 1191; AND “… 

extends to minors. We conclude that it does, based on the 

unambiguous language of the amendment: The right of privacy 

 
1 Florida State Representative Mike Beltran opined, "However, the 
1989 opinion relied more heavily upon Roe, which it cites 28 times, 
than on the supposedly applicable provision of the Florida 
Constitution, which it cites only 10 times. 
In short, the Florida Supreme Court held that because Roe allowed 
abortion, the Florida Constitution must do so as well."  
(See https://floridapolitics.com/archives/529849-mike-beltran-
floridas-abortion-caselaw-was-born-with-roe-and-must-die-with-it-
as-well/ ) 
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extends to "[e]very natural person." Id at 1193, citations omitted).  

Most would agree with the Court’s interpretation as to construing 

intent by the Constitution’s drafters. The In Re T.W. Court did not 

reach the Federal question Id at 1196. But, as argued by Beltran (fn. 

1),  its reasoning regarding an allegedly implicated right to abortion 

in Article I Section 23 was unduly influenced by the vilified Roe v. 

Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 147 (1973)(Roe) ( See 

e.g., In Re T.W. at 1194 and fn.6 ) and Roe’s holding that a fetus was 

not a person eligible for rights and protections under the 14th 

Amendment2. As Dobbs v. Jackson Women's Health Organization, 597 

U.S. ___ (2022)(Dobbs)  overturned Roe and Planned Parenthood of 

Southeastern Pa. v. Casey, 505 U. S. 833 (1992) (Casey), it can be 

argued that the In Re T.W. decision concerning abortion was unduly 

influence by a now false premise. That questions the validity of the 

interpretation of Article I Section 23 including an allegedly implicated 

right. The Court should not repeat the errors of Roe.  

 
2 Prior to Roe, a federal district court stated: "Once human life has 
commenced, the constitutional protections found in the Fifth and 
Fourteenth Amendments impose upon the state the duty of 
safeguarding it." (See Steinberg v. Brown 321 F. Supp. at 746-47 
(N.D. Ohio 1970)). 
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The obvious legislative intent in FCRA was that age be construed and 

interpreted broadly. The legislature could have qualified the term age 

as in  §760.03(2), “60 years of age or older”; or §760.065(3)(b), “18 

years of age or older”; or §760.22(6), “age of 18 years”; or 

§760.29(4)(b), “55 years of age or older” and “16 years of age or 

younger” and “18 years of age or younger”;  or, as in §760.60(1), ”…, 

age above the age of 21, …”   [emphasis added: bold; underline; 

italics]. The legislature distinguished in FCRA the legal age (21 years), 

and varying stages of maturity (16 or 18 or 55 or 60 years) and was 

capable of qualifying the term age in §760.01. Of note, §760.60(1) 

uses almost identical language as §760.01(2), except that it qualifies 

age as, “age above the age of 21”, demonstrating that the legislature 

intended the word “age” in  §760.01(2) to have the broadest meaning 

and use, and that it should be “liberally construed”. The drafters of 

FCRA could have easily specified “any age after birth” in  §760.01(2)  

but they did NOT. FCRA must be construed as being cognizant of the 

fair import of the non-qualified word age. The drafters of FCRA 

rejected qualification of age, to allow the State to protect an 

individual’s interest in personal dignity; and make civil  rights as 

strong as possible for the classification of age, among others.  
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There are many qualifications of age. Among them, ‘old age’; ‘legal 

age’; ‘age of consent’, ‘fetal age’ or ‘gestational age’. Gestational age is 

a term known to the Federal courts ( See, e.g., Planned Parenthood of 

Sw. & Cent. Fla. v. Philip, 194 F. Supp. 3d 1213 at 1222 (N.D. Fla. 

2016) and Jackson Women's Health Org. v. Currier, 349 F. Supp. 3d 

536 at 538 (S.D. Miss. 2018)) and even the Second Circuit’s ORDER 

GRANTING PLAINTIFFS’ MOTION ¶ 48.  

Prior to age 21 years, individuals may be classified under at least 

seven minimum ages:  Age considered adults: 1) Age of majority; 2) 

Age liable for prosecution – variable by the courts; 3) Minimum age 

for marriage.  Age regarding schooling and employment: 4) End of 

compulsory schooling; 5) Minimum age for employment. Age 

permitted to engage in risky and social behaviors: 6) Minimum age 

for purchasing and drinking alcohol; 7) Minimum age for sexual 

consent. 

Clearly, the categorization of age is politically and legislatively 

determined, and thresholds vary. Yet, all of these qualified terms of 

age are contained within the import of the liberally construed term 

‘age’ of  §760.01(2). For more than three decades, Louisiana has 

STRIC
KEN



5 

recognized “certain rights granted by law” for embryos ( See LA Rev 

Stat §9:121 (2021), originally Acts 1986, No. 964, §1). South Carolina 

explicitly found the fetus to have rights ( See Whitner v. State, 328 

S.C. 1, 492 S.E.2d 777 (S.C. 1996) “South Carolina law has long 

recognized that viable fetuses are persons holding certain legal rights 

and privileges” Id at 6; “As we have found above, the plain meaning 

of "child" as used in this statute includes a viable fetus” Id at 16. In 

2019 Georgia legislated the definition of person to include the 

unborn. And, as held by In Re T.W. at 1193, "…rights do not mature 

and come into being magically only when one attains the state-

defined age…” Nor do those rights magically come into being at a 

judicially determined, arbitrary point of fetal development, a variable 

gestational age designated “viability”.  

Viability is based on fetal development. Would the Court apply rights 

only when an individual’s brain is fully developed? Medical 

agreement is that full development of the brain is not achieved until 

at least 25 years of age ( see, e.g.,  

https://mentalhealthdaily.com/2015/02/18/at-what-age-is-the-

brain-fully-developed/). To deny rights based on a less than fully 
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developed brain is comparable to denying rights based on an 

arbitrary determination of viability determined by the unborn child’s 

gestational age.  

The United States Supreme Court in Casey, (overturned by Dobbs) 

recognized that the State possesses a profound interest in the 

potential life of the fetus, not only after the fetus is viable, but 

throughout the expectant mother's pregnancy. See Casey,  at 716.  

The principles expressed in Casey were upheld in Gonzales v. 

Carhart, 550 U.S. 124 (2007) (Gonzales) which this Court may find 

of assistance. While Roe and Casey have been overturned, Gonzales 

retains vitality as it adjudicated constitutionality of the Partial-Birth 

Abortion Ban Act of 2003, not a Constitutional right to abortion. 

The US Supreme Court, having negated any Federal abortion right 

jurisprudence with Dobbs, leaves current legislation, HB 5, the 

Reducing Fetal and Infant Mortality Act, constrained by the Florida 

Constitution, statues, and applicable Florida and Federal caselaw.  

Dobbs did not overturn Gonzales. 

Drafters of §760.01 specifically intended protection for all individuals 

and their interests of personal dignity. Dignity may be philosophically 

STRIC
KEN



7 

considered as the intrinsic and unconditional worth of an individual. 

In a legal context, the US Supreme Court opined that all are entitled 

to respect of human dignity: 

In Furman v. Georgia 408 U.S. 238, 270 (1972), Justice 
Brennan noted that it is "[m]ore than the presence of pain" 
that makes severe punishment "degrading to the dignity of 
human beings."   It is the fact that these punishments "treat 
members of the human race as nonhumans, as objects to be 
toyed with and discarded… even the vilest criminal remains 
a human being possessed of common human dignity." at 
272.  
 

Individuals with diminished autonomy are entitled to ‘special 

protection.’  The Florida Department of Health, DOHP 400-1.1-10 V 

A 3. a. requires: 

Respect for Persons: Recognition of the personal dignity and 
autonomy of individuals and special protection of those 
persons with diminished autonomy;  
 

Is there legal consistency in affording persons with irreversible 

diminished autonomy special protection at one stage of the age 

spectrum but not at another where the diminishment will likely soon 

abate? 
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There is no cohesive "law of persons" applicable to all circumstances 

( See, e.g.,  Lori B. Andrews, The Legal Status of the Embryo, 32 Loy. 

L. REV. 357 (1986)).  

The Supreme Court's determination in Roe that fetuses are not 

persons under the Fourteenth Amendment did not answer the 

question of whether or not fetuses should be considered persons in 

other areas of law. Notwithstanding Roe, many states considered and 

continue to consider fetuses persons under tort or criminal statutes, 

as does Florida. ( See Michael Holzapfel, The Right to Live, the Right 

to Choose, and the Unborn Victims of Violence Act, 18 J. CONTEMP. 

HEALTH L. & POL'Y 431 (2002) ). American law treats unborn human 

beings in the same manner as born human beings, including tort and 

criminal law. ( See Paul Benjamin Linton, The Legal Status of the 

Unborn Child Under State Law, 6 U. ST. THOMAS J.L. & PUB. POL’Y 

141 (2011)). As the Florida Supreme Court found,  In Re T.W., the 

Florida Constitution provides rights superior to the US Constitution.  

For centuries there has been a large body of opinion respecting the 

individual personhood of the unborn. Sir William Blackstone wrote,  

“[l]ife is an immediate gift of God, a right inherent by nature in every 
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individual and it begins in contemplation of the law as soon as an 

infant is able to stir in the mother’s womb.”  1 Sir William Blackstone, 

Commentaries On The Laws Of England 126 (1776).  The Cleveland 

Clinic explains: "Quickening is when a pregnant person starts to feel 

their baby's movement in their uterus (womb)". It elaborates, "Your 

unborn baby will begin moving around 12 weeks of pregnancy, but 

you probably won't feel it yet." (see  

https://my.clevelandclinic.org/health/symptoms/22829-

quickening-in-pregnancy ). It is inescapable: current medical practice 

dictates that Blackstone’s ‘right inherent by nature … begins in 

contemplation of the law’ at approximately 12 weeks gestational age, 

when the unborn child begins to stir in the mother’s womb. Gonzales, 

at 126 and 128, concurs, both previability and postviability. 

 The American Medical Association expressed that unborn human 

beings should be protected because of the “independent and actual 

existence of the child before birth, as a living being.” The Report on 

Criminal Abortion, 12 TRANS. OF THE AM. MED. ASS’N 76 (1859). 

The Ohio legislature modified Ohio’s 1834 abortion law in 1867. The 

Ohio Senate Report found: “[p]hysicians have now arrived at a 
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unanimous opinion that the foetus in utero is alive from the very 

moment of conception.” 1867 Ohio S.J. App. 233 “[N]o opinion could 

be more erroneous [than] that the life of the foetus commences only 

with quickening [and] to destroy the embryo before that period is not 

child-murder.” Id. Ohio, in 1867, found ‘child murder’ as occurring 

at an age ‘before quickening’. 

Legislators change the law to conform to conditions in response to 

improved knowledge. Legislation based on quickening has been 

supplanted by medical techniques, such as fetal ultrasound, that 

show movement as early as 12 weeks -- approximately the end of the 

first trimester of gestation.  

Florida Legislative intent has been refined, even when dealing with 

termination of pregnancy:  §390.0111(6) prohibits experimentation 

on a living fetus. The prohibition of experimentation on a living fetus, 

but not dead fetuses or all fetuses, expresses a respect for the life, 

and personal dignity, of the unborn child, and its rights. And  

§390.0111(12)(a) expressly states the rights of an infant born alive, 

during or after an attempted abortion, regardless of its stage of 

development;  §390.0111(12)(b) & (c) expressly state a duty to care 
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for the infant born alive, regardless of gestational age. In §390.011(4) 

the legislature expressly defines statutes to apply “at any stage of 

development”, i.e., at any gestational age. 

Legislative intent is unambiguously construed and expressed in  

§775.021(5)(e): “As used in this subsection, the term “unborn child” 

means a member of the species Homo sapiens, at any stage of 

development, who is carried in the womb.”3 And   §782.071(2) defines 

“… the term “unborn child” has the same meaning as provided in s. 

775.021(5)”. Then,   §782.071(4) allows “A right of action for civil 

damages shall exist under s. 768.19, under all circumstances, for all 

deaths described in this section.” Thereby §768.19 includes the 

unborn child as a classification of “person”. Florida’s Fifth District 

observed fetal protections and rights (See In re Guardianship of J.D.S, 

864 So. 2d 534 (Fla. Dist. Ct. App. 2004) (“The legislature has, in 

other contexts, explicitly provided protection for fetuses.” Id at 538)). 

 
3 A FAILED 2015 California Proposed Constitutional Amendment, 

proposing a similar definition, led to the opinion of the California 

Attorney General that “this measure would confer due process and 

equal protection rights upon human zygotes, embryos, and fetuses.” 

See https://lao.ca.gov/BallotAnalysis/Initiative/2015-072 
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Therefore, as liberally construed, the unborn child, at any fetal age 

or gestational age is included in the FCRA, as a natural person, as 

contained in  §768.19.  

FCRA, and other statutes, recognize at least some civil rights4 of 

unborn natural persons, it follows that the unborn child is entitled 

to the protection of the Florida Constitution, which in Article I Section 

2 grants “All natural persons” are “…equal before the law and have 

inalienable rights, among which are the right to enjoy and defend 

life…” [emphasis added: bold; underline; italics]. An entity labeled a 

natural person is genetically human as opposed to juridical persons 

which may include other entities. By definition, a natural person is 

“a human being as distinguished from a person (e.g., a corporation) 

created by operation of law” ( see “Natural person.” Merriam-

Webster.com Legal Dictionary, https://www.merriam-

webster.com/legal/natural%20person ). And “a man, woman, or 

child of the species Homo sapiens, …” ( See The Oxford Pocket 

 
4 "[p]roperty does not have rights. People have rights." (See Lynch v. 
Household Fin. Corp., 405 U.S. 538, 552 (1972)) 
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Dictionary of Current English, Oxford University Press 2009 ), the 

same as §775.021(5)(e). 

Once Civil Rights are recognized, “… to secure for all individuals 

within the state freedom from discrimination because of […], age, 

… “ the owners of those rights are legally entitled to the basic rights 

recognized by Florida’s Article I Section 2 for all natural persons.  

While the state may legislate acts affecting the exercise of rights on 

the basis of age (e.g., alcohol consumption, marriage, schooling, 

among others), the legislature may not strip “any person” of the 

Florida Constitution’s Article I Section 2 inalienable right of life, 

without due process of law as afforded in Article I Section 9.  The 

Legislature has agreed, “…“unborn child” means a member of the 

species Homo sapiens, at any stage of development…”  a fortiori, an 

unborn child is entitled to the rights and protections of the Florida 

Constitution, superior to the US Constitution.  

Under review is the Second Circuit decision in Planned Parenthood of 

Southwest and Central Florida, et al. v. State Of Florida, et al 

(COMPLAINT). Plaintiffs’ central argument (COMPLAINT. ¶ 2) was 

“The legislature passed House Bill 5, a law that criminalizes pre-
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viability abortions in direct violation of Floridians’ fundamental 

privacy rights guaranteed by the Florida Constitution” [emphasis 

added: bold; underline]. Plaintiffs allege that 15 weeks gestational 

age (“LMP” COMPLAINT. ¶ 3), as the legislated limit for obtaining an 

elective abortion, violate an alleged fundamental right. The 

COMPLAINT ( ¶ 46) then employs the non-specific terms for viability 

in §390.011(13), and §390.01112 (COMPLAINT ¶ 60). The 

COMPLAINT relies entirely upon a vague, conceptual ‘viability’ and 

discounts current medical knowledge regarding the gestational age 

of viability. The COMPLAINT embellished Article I Section 23’s alleged 

right to obtain an abortion, classifying such right as fundamental, 

while the Florida Supreme Court only found an implicated right of 

abortion contained within a fundamental right of privacy. The 

COMPLAINT placed abortion at a pinnacle over the State’s judicially 

determined compelling interest during the second trimester and the 

unborn child’s Florida Constitutional rights at all stages of 

development, i.e., at all gestational ages. 

Because the Second Circuit Court concerned itself solely with the 

rights allegedly implicated ( See In Re T.W. at 1192 ) by Article I 
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Section 23 and intentionally ignored the expressed rights granted in 

Article I Section 2 and protections of Article I Section 9, the Circuit 

Court abused its discretion, both marked and extreme, by 

establishing disparate treatment, elevating an allegedly implied 

constitutional right of the mother to a status superior to an expressed 

constitutional right of the unborn child as a natural person. An abuse 

of discretion may involve, ‘A failure to take into proper consideration 

the facts and law relating to a particular matter5,’ as may be garnered 

from Davis v. State, No. SC19-716 (December 2, 2021).   The US 

Supreme Court has determined, when considering legislation:  

In determining whether the legislature properly exercised 
this power, the court will take into consideration all facts 
of which it has judicial knowledge, including public 
records or reports, encyclopedias, laws of other States and 
the general or commonly accepted belief of the community. 
[citations omitted] (See Erie R.R. Co. v. Williams, 233 U.S. 
685 at 696, 34 S. Ct. 761 (1914))  
 

 The Circuit Court did not apply “liberality” in considering the impact 

of HB 5 on the unborn child. The Circuit Court ignored the Federal 

law of Gonzales at 126 and 128 that legislation protecting innocent 

 
5 West's Encyclopedia of American Law, 2nd Edition Volume 13 
Dictionary and Indexes © 2005 Publisher: Thomson Gale (SBN 0-
7876-6367-0) page 4 
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human life is permissible, both previability and postviability. By 

disregarding Federal law, and Supremacy Clause, the Circuit Court 

erred. 

The Circuit Court’s conclusions are unreasonable on the record. The 

Circuit Court discounted virtually all regard of the unborn child; the 

child’s constitutional right to enjoy life; to have the State protect the 

individual dignity of the unborn child and its ability to feel pain ( See 

ORDER GRANTING PLAINTIFFS’ MOTION -- IV. Abortion and Fetal 

Pain). Rather than relying primarily on the pecuniary interests of the 

abortionist, Dr. Tien’s testimony, the Circuit Court should have 

balanced her pecuniary interests with current scientific knowledge: 

“Denial of fetal pain capacity beginning in the first trimester, 

potentially as early as 8–12 weeks gestation, is no longer tenable.” 

[emphasis added: bold; underline] See Fetal Pain in the First Trimester 

Bridget Thill, MD, MS The Linacre Quarterly 2022, Vol. 89(1) 73–100 

at page 92, available at:  

https://journals.sagepub.com/doi/full/10.1177/00243639211059

245). When the Court limited itself to “a provision” of the 
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Constitution, the Court concerned itself only with allegedly 

implicated rights contained within a ‘right to privacy’.  

The ‘right for the wrong reason is still right’ doctrine inferred in 

Carraway v. Armour & Co., 156 So. 2d 494, 497 (Fla. 1963), must 

allow the corollary that ‘wrong for the right reason is still wrong.’  

The Circuit Court was wrong for refusing to consider the life, dignity, 

and personal interests of the unborn child; and for discounting the 

State’s interest in protecting second trimester life and dignity of the 

unborn, regardless of any possible ‘rightness’ of its consideration of 

the Article I Section 23 ‘right to privacy’.  

In Re T.W., at 1194 (1989) the Florida Supreme Court 

determined viability at approximately 24 weeks gestational age. Then 

conceded, “Following viability, the state may protect its interest in 

the potentiality of life by regulating abortion, provided that the 

mother's health is not jeopardized.”  

The Second Circuit failed to recognize the facts of ensuing 

improvements of neonatal care, over the last three decades, that now 
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allow survival of infants born at 21 weeks6,7 and others born at a 

mere 8 or 9 ounces (See  

https://indianexpress.com/article/explained/explained-the-tiniest-

surviving-babies-in-the-world-7445682/ ) corresponding to a 

gestational age of 18 to 19 weeks ( See  

https://www.babycenter.com/pregnancy/your-body/growth-chart-

fetal-length-and-weight-week-by-week_1290794 ). The judiciary may 

no longer factually assert that viability is 24 weeks gestational age. 

To do so violates the rights of an unborn natural person by several 

weeks; much more egregious than a one day delay found 

unconstitutional in the Mandatory Delay Law ( See Gainesville 

Woman Care, 210 So. 3d 1243, 1261 (Fla. 2017) (GWC)) and as stated 

in the Circuit Court’s ORDER GRANTING PLAINTIFFS’ MOTION ¶ 

134, "the threatened or actual loss of constitutional rights, even 

temporarily, is per se irreparable harm." In so doing, failing to take 

 
6 University of Alabama, Birmingham  
https://www.uab.edu/news/health/item/12427-uab-hospital-
delivers-record-breaking-premature-baby 
7Children’s Minnesota  
https://www.childrensmn.org/2020/12/23/baby-richard-born-21-
weeks-one-youngest-babies-survive/ which notes “Most hospitals in 
the nation only resuscitate babies at 22 weeks” 
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into proper consideration the current medical facts available (e.g., 

ORDER GRANTING PLAINTIFFS’ MOTION ¶¶ 16 & 115 & 118), and 

legislative changes of the laws of Florida regarding the definition of the 

unborn child and Federal Supreme Court rulings (e.g., Gonzales) which 

have occurred since 1989, and Federal law which grants the state 

legislatures “broad discretion in their legislative options” Gonzales 

at 163, and “medical uncertainty does not foreclose the exercise of 

legislative power in the abortion context, Id at 164).  Indisputably, 

the term ‘viability’ is now at an uncertain stage of development of the 

unborn child and the legislature is entitled to broad discretion. The 

Circuit Court abused its discretion.  

The Circuit Court failed to consider that the State of Florida has a 

compelling interest ( See In Re T.W., 551 So. 2d at 1193; restated in 

GWC) in preserving Article I Section 2 rights of unborn children, as 

well as mothers, after the first trimester and especially in the latter 

portions of the second trimester. The Legislature exercised the State’s 

compelling interest by allowing an unrestricted access to abortions 

prior to 15 weeks in HB 5. The Legislature acted to protect the lives 

and personal dignity – not just pain -- of Florida’s most vulnerable by 
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generally prohibiting abortions in the second trimester after 15 weeks 

of gestation. There is no less intrusive means to protect the life and 

dignity and constitutional rights of the unborn child. 

Clearly, it is within legislative purview to establish the age at which 

rights of a person can be expanded or contracted to preserve the 

compelling interest of the State.  When that purview and enactment 

of a law affects a Constitutional right, it must be given strict scrutiny. 

Strict scrutiny focuses on whether the law is supported by a 

“compelling governmental interest” and is “strictly tailored to remedy 

the problem in the most effective way” without “restrict[ing] a 

person’s rights any more than absolutely necessary.” Mitchell v. 

Moore, 786 So. 2d 521, 527 (Fla. 2001) at 527-28. Thus, adjusting 

the gestational age at which a mother, or her guardian, may electively 

terminate the life of her unborn child from 24 weeks gestational age 

to 15 weeks gestational age is the most effective way to preserve the 

State’s compelling interest ( determined by both the Florida Supreme 

Court [In Re T.W. & GWC] and the US Supreme Court [Gonzales and 

Roe at 731-732]) in the life and dignity and constitutional rights of a 

segment of unborn children in the later portion of second trimester 
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gestations. Adjusting the gestational age at which the State allows 

termination of life is not just the ‘most effective way’, it is the ONLY 

way to preserve the unborn child’s life and dignity and constitutional 

rights. Otherwise, the Court forecloses the unborn’s Article I § 21 

right of redress.  

 The real Constitutional question is not ‘whether the Legislature can 

establish 15 weeks as the permissible fetal age to curtail a person’s 

right to electively terminate a pregnancy and thereby deprive the 

unborn child of its Florida Constitutional right to life’, as opposed to 

a previously judicially determined ‘gestational age of 24 weeks as the 

age before which an unborn child can have its right to life terminated 

by elective abortion’. The Legislature can. Fifteen weeks is within the 

Supreme Court’s allowable range, after the end of the first trimester. 

The Supreme Court stated: “We nevertheless adopt the end of the 

first trimester as the time at which the state’s interest in maternal 

health becomes compelling under Florida law… whereas after this 

point the matter becomes a genuine concern. Under Florida law, prior 

to the end of the first trimester, the abortion decision must be left to 

the woman and may not be significantly restricted by the state. 

STRIC
KEN



22 

Following this point, the state may impose significant...” [emphasis 

added: bold; underline; italics] (See In Re T.W., at 1193; and restated 

in GWC).  

The Second Circuit’s ORDER GRANTING PLAINTIFFS’ MOTION ¶ 115 

ignored clear wording that the end of the first trimester is the 

gestational age at “which the state’s interest in maternal health 

becomes compelling under Florida law”. The Second Circuit 

misguidedly stated that the State’s interest only became compelling 

after viability but failed to state an understanding of viability. This is 

clearly “a failure to take into proper consideration facts and the law 

relating to a particular matter” and an abuse of discretion. This led 

the Circuit Court to find, “… protecting potential life cannot justify 

banning abortion prior to viability”. The concept of no compelling 

interest prior to viability was based on Roe ( See In Re T.W. at 1193 

also fn. 6 ). A vilified decision this Court should not repeat. This 

interpretation does not adequately consider the State’s compelling 

interest in the life, and Article I Sections 2 and 9 constitutional rights 

of the unborn child, violating the Florida Constitution and limiting 

the State’s compelling interest only to consideration of maternal 
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health after the second trimester. Thereby the Circuit Court created  

disparate treatment in the consideration of the categories of mother 

and unborn child. As the concept of ‘the State’s interest becoming 

compelling post viability’ was based on overturned law, which was 

invalidated by Dobbs, before the Circuit Court’s Opinion, the Circuit 

Court’s opinion was based on a false premise. And the Circuit Court 

failed to consider current medical practice as to when unborn 

children become viable. The Circuit Court  relied upon a 30 year old 

judicial opinion that viability was at or after 24 weeks, not current 

medical facts that viability is clearly present at 21 weeks gestational 

age, and possibly earlier. 

The real constitutional question must resolve the facially 

unconstitutional suggestion that: neither a legislatively nor 

judicially determined fetal age at which an unborn child’s 

constitutional rights may be electively terminated by another, 

absent the Florida Constitution’s Article I Section 9 due process 

of law, have constitutional validity. Prior determinations which 

were based solely on ‘maternal health,’ or ‘health of the mother’ are 

facially unconstitutional regarding the unborn child, at any stage of 
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gestational age or fetal age. Florida legislation determining that a 

“person” ( §768.19) includes (  §775.021(5)(e)) “… “unborn child” … 

at any stage of development, who is carried in the womb” is 

unambiguous in its construct and constitutional rights must be 

construed as protecting the ‘unborn child’ at ‘any stage of 

development’ even while ‘carried in the womb’.  

CONCLUSION 

 

Any balancing of constitutional rights must include the unborn 

child’s right to life. Georgia; Louisiana; Oklahoma and Tennessee 

have encoded these rights. The unborn’s constitutional right to enjoy 

life and dignity – not just be free of pain -- is legislatively present 

at any stage of development and therefore at all stages of 

development. That constitutional right to enjoy life may only be 

extinguished by due process. That right may not be extinguished by 

legislative nor judicial mandate. No legislative act nor judicial ruling 

as to the ‘age at which an unborn child can be deprived of its Florida 

Constitutional right to ‘enjoy life’, without due process’, can pass 

constitutional muster. The only valid constitutional consideration is 

the actual life of the mother versus the future life of the unborn child. 
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Expressed by the Florida Supreme Court, it is undeniable that 

limiting elective abortions at 15 weeks is a legitimate and compelling 

State interest in protecting the Florida Constitutionally protected life 

of the unborn child, so held in In Re T.W.; and restated in Gainesville 

Woman Care; and at the US Supreme Court in Gonzales. 

Florida requires that even individuals with diminished autonomy are 

entitled to special protection. To deny that dignity to the unborn child 

is to treat members of the human race as “nonhumans, as objects to 

be toyed with and discarded." In Florida, to allow the autonomy of 

abortion is to treat unborn children as inanimate objects that can 

merely be discarded at will. 

Florida statutes define and include as a person an ‘unborn child at 

any stage of development’ and is to be afforded Article I Section 9 

protection, if the Florida Constitution’s promise of “All natural 

persons, female and male alike, are equal before the law and have 

inalienable rights, among which are the right to enjoy and defend 

life…” is to have meaning or force of law. 
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