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Appendix B 
 
The following shows the proposed rule amendments in legislative 
format with the changes recommended in the Workgroup’s response 
to comments.   
 
 

II.A.  Changes to Proposed Rule Amendments  
Addressing Alternative Dispute Resolution 

 
RULE 1.700.  RULES COMMON TO MEDIATION AND 

ARBITRATION 
 
(a) Referral by Presiding Judge or by Stipulation. Except as 

hereinafter provided or as otherwise prohibited by law, the 
presiding judge may enter an order referring all or any part of a 
contested civil matter to mediation or arbitration. The parties to any 
contested civil matter may file a written stipulation to mediate or 
arbitrate any issue between them at any time. Such stipulation 
shall be incorporated into the order of referral.The order of referral 
or written stipulation may provide for mediation or arbitration to be 
conducted in person, through the use of communication technology 
as that term is defined in Florida Rule of General Practice and 
Judicial Administration 2.530, or by a combination thereof. Absent 
direction in the order of referral, mediation or arbitration must be 
conducted in person, unless the parties stipulate or the court, on 
its own motion or on motion by a party, otherwise orders that the 
proceeding be conducted by communication technology or by a 
combination of communication technology and in-person 
participation. 

 
(1) Conference or Hearing Date. Unless otherwise 

ordered by the court, the first mediation conference or arbitration 
hearing shallmust be held within 60 days of the order of referral. 

 
(2) Notice. Within 15 days after the designation of the 

mediator or the arbitrator, the court or its designee, who may be the 
mediator or the chief arbitrator, shallmust notify the parties in 
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writing of the date, the time, and, as applicable, the place of the 
conference or hearing and the instructions for access to 
communication technology that will be used for the conference or 
hearing, unless the order of referral, other order of the court, or 
written stipulation specifies the date, time, and placethis 
information. 

 
(b) Motion to Dispense with Mediation and Arbitration. A 

party may move, within 15 days after the order of referral, to 
dispense with mediation or arbitration, if: 

 
(1) the issue to be considered has been previously 

mediated or arbitrated between the same parties pursuant to 
Florida law; 

 
(2) the issue presents a question of law only; 

 
(3) the order violates rule 1.710(b) or rule 1.800; or 

 
(4) other good cause is shown. 

 
(c) Motion to Defer Mediation or Arbitration. Within 15 

days of the order of referral, any party may file a motion with the 
court to defer the proceeding. The movant shall set the motion to 
defer for hearing prior to the scheduled date for mediation or 
arbitration. Notice of the hearing shall be provided to all interested 
parties, including any mediator or arbitrator who has been 
appointed. The motion shall set forth, in detail, the facts and 
circumstances supporting the motion. Mediation or arbitration shall 
be tolled until disposition of the motion. 

 
(d) Disqualification of a Mediator or Arbitrator. Any party 

may move to enter an order disqualifying a mediator or an 
arbitrator for good cause. If the court rules that a mediator or 
arbitrator is disqualified from hearing a case, an order shall be 
entered setting forth the name of a qualified replacement. Nothing 
in this provision shall preclude mediators or arbitrators from 
disqualifying themselves or refusing any assignment. The time for 



mediation or arbitration shall be tolled during any periods in which
a motion to disqualify is pending.
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RULE 1.730. COMPLETION OF MEDIATION  
 

(a) No Agreement. If the parties do not reach an agreement as 
to any matter as a result of mediation, the mediator shall report the 
lack of an agreement to the court without comment or 
recommendation. With the consent of the parties, the mediator’s 
report may also identify any pending motions or outstanding legal 
issues, discovery process, or other action by any party which, if 
resolved or completed, would facilitate the possibility of a 
settlement.  
 

(b) Agreement. If a partial or final agreement is reached, it 
shallmust be reduced to writing and signed by the parties and their 
counsel, if any. Signatures may be original, electronic, or facsimile 
and may be in counterparts. The agreement shallmust be filed 
when required by law or with the parties’ consent. A report of the 
agreement shallmust be submitted to the court or a stipulation of 
dismissal shallwill be filed. By stipulation of the parties, the 
agreement may be transcribed or electronically recorded. In such 
event, the transcript may be filed with the court. The mediator 
shallmust report the existence of the signed or transcribed 
agreement to the court without comment within 10 days thereof. No 
partial or final agreement under this rule shallmay be reported to 
the court except as provided herein.  
 

(c) Enforceability. The parties may not object to the 
enforceability of an agreement on the ground that communication 
technology was used for participation in the mediation conference if 
such use was authorized under rule 1.700(a).     
 

(c)(d) Imposition of Sanctions. In the event of any breach or 
failure to perform under the agreement, the court upon motion may 
impose sanctions, including costs, attorneys’ fees, or other 
appropriate remedies including entry of judgment on the 
agreement. 
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Committee Notes 

1996 Amendment. Subdivision (b) is amended to provide for 
partial settlements, to clarify the procedure for concluding 
mediation by report or stipulation of dismissal, and to specify the 
procedure for reporting mediated agreements to the court. The 
reporting requirements are intended to ensure the confidentiality 
provided for in section 44.102(3), Florida Statutes, and to prevent 
premature notification to the court. 
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RULE 1.830 VOLUNTARY BINDING ARBITRATION 
 
 (a) Absence of Party Agreement. 
 
  (1) Compensation. In the absence of an agreement by 
the parties as to compensation of the arbitrator(s), the court shall 
determine the amount of compensation subject to the provisions of 
section 44.104(3), Florida Statutes. 
 
  (2) Hearing Procedures. Subject to these rules and 
section 44.104, Florida Statutes, the parties may, by written 
agreement before the hearing, establish the hearing 
procedures for voluntary binding arbitration, including the use 
of communication technology as that term is defined in Florida 
Rule of General Practice and Judicial Administration 2.530. In 
the absence of such agreement, the court shall establish the 
hearing procedures. 

 
 (b) Record and Transcript. A record and transcript may be 
made of the arbitration hearing if requested by any party or at the 
direction of the chief arbitrator. The record and transcript may be 
used in subsequent legal proceedings subject to the Florida Rules of 
Evidence. 
 
 (c) Arbitration Decision and Appeal. 
 
  (1) The arbitrator(s) shall serve the parties with notice of 
the decision and file the decision with the court within 10 days of 
the final adjournment of the arbitration hearing. 
 
  (2) A voluntary binding arbitration decision may be 
appealed within 30 days after service of the decision on the parties. 
Appeal is limited to the grounds specified in section 44.104(10), 
Florida Statutes. 
 
  (3) If no appeal is filed within the time period set out in 
subdivision (2) of this rule, the decision shall be referred to the 
presiding judge who shall enter such orders and judgments as 



required to carry out the terms of the decision as provided under
section 44.104, Florida Statutes.
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RULE 9.700.  MEDIATION RULES 
  
 (a) Applicability. Rules 9.700-9.740 apply to all appellate 
courts, including circuit courts exercising jurisdiction under rule 
9.030(c), district courts of appeal, and the supreme court. 
 
 (b) Referral. The court, upon its own motion or upon motion 
of a party, may refer a case to mediation at any time and may direct 
that the mediation be conducted in person, through the use of 
communication technology as that term is defined in Florida Rule of 
General Practice and Judicial Administration 2.530, or by a 
combination thereof. SuchA motion from a party shallmust contain 
a certificate that the movant has consulted with opposing counsel 
or unrepresented party and that the movant is authorized to 
represent with respect to the mediation and, if applicable, with 
respect to the movant’s request to use communication technology 
that opposing counsel or unrepresented party: 
 
  (1) has no objection; 
 
  (2) objects and cites the specific reasons for objection; or 
 
  (3) will promptly file an objection. 

 
Absent direction in the court’s order of referral, mediation must be 
conducted in person, unless the parties stipulate or the court, on 
its own motion or on motion by a party, otherwise orders that the 
proceedings be conducted by communication technology or by a 
combination of communication technology and in-person 
participation. 
  
 (c) Time Frames for Mediation. The first mediation 
conference shall be commenced within 45 days of referral by the 
court, unless the parties agree to postpone mediation until after the 
period for filing briefs has expired. The mediation shall be 
completed within 30 days of the first mediation conference. These 
times may be modified by order of the court. 
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 (d) Tolling of Times. Unless otherwise ordered, or upon 
agreement of the parties to postpone mediation until after the 
expiration of time for filing the appellate briefs, all times under 
these rules for the processing of cases shall be tolled for the period 
of time from the referral of a case to mediation until mediation ends 
pursuant to section 44.404, Florida Statutes. The court, by 
administrative order, may provide for additional tolling of deadlines. 
A motion for mediation filed by a party within 30 days of the notice 
of appeal shall toll all deadlines under these rules until the motion 
is ruled upon by the court. 
 
 (e) Motion to Dispense with Mediation. A motion to dispense 
with mediation may be served not later than 10 days after the 
discovery of the facts that constitute the grounds for the motion, if: 
 
  (1) the order violates rule 9.710; or 
 
  (2) other good cause is shown. 
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RULE 9.720. MEDIATION PROCEDURES 
 
 (a) Appearance. If a party to mediation is a public entity 
required to conduct its business pursuant to chapter 286, Florida 
Statutes, that party shall beis deemed to appear at a mediation 
conference by the physical presence of a representative with full 
authority to negotiate on behalf of the entity and to recommend 
settlement to the appropriate decision-making body of the entity. 
Otherwise, unless changed by order of the court, a party is deemed 
to appear at a mediation conference ifby the presence of the 
following persons are physically present or appear electronically 
upon agreement of the parties: 
 
 (1) the party or its representative having full authority to settle 
without further consultation; 
 
 (2) the party's trial or appellate counsel of record, if any. If a 
party has more than 1 counsel, the appearance of only 1 counsel is 
required; and 
 
 (3) a representative of the insurance carrier for any insured 
party who is not such carrier's outside counsel and who has full 
authority to settle without further consultation. 
 
As used in this subdivision, the term “presence” means physical 
presence at the mediation conference or participation using 
communication technology if authorized under rule 9.700(b). 
 
 (b) Sanctions. If a party fails to appear at a duly noticed 
mediation conference without good cause, the court, upon motion of 
a party or upon its own motion, may impose sanctions, including, 
but not limited to, any or all of the following, against the party 
failing to appear: 
 
  (1) an award of mediator and attorneys' fees and other 
costs or monetary sanctions; 
 
  (2) the striking of briefs; 
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  (3) elimination of oral argument; or 
 
  (4) dismissal or summary affirmance. 
 
 (c) Scheduling and Adjournments. Consistent with the time 
frames established in rule 9.700(c) and after consulting with the 
parties, the mediator shall set the initial conference date. The 
mediator may adjourn the mediation conference at any time and 
may set times for reconvening the adjourned conference. The 
mediator shall notify the parties in writing of the date, time, and 
place of any mediation conference, except no further notification is 
required for parties present at an adjourned mediation conference. 
 
 (d) Control of Procedures. The mediator shall at all times be 
in control of the procedures to be followed in the mediation. 
 
 (e) Communication with Parties. The mediator may meet 
and consult privately with any party or parties or their counsel. 
Counsel shall be permitted to communicate privately with their 
clients. 
 
 (f) Party Representative Having Full Authority to 
Settle. Except as provided in subdivision (a) as to public entities, a 
“party or its representative having full authority to settle” shall 
mean the final decision maker with respect to all issues presented 
by the case who has the legal capacity to execute a binding 
settlement agreement on behalf of the party. Nothing herein shall be 
deemed to require any party or party representative who appears at 
a mediation conference in compliance with this rule to enter into a 
settlement agreement. 
 
 (g) Certificate of Authority. Unless otherwise stipulated by 
the parties, each party, 10 days prior to appearing at a mediation 
conference, shallmust file with the court and serve upon all parties 
a written notice identifying the person or persons who will be 
attendingappear at the mediation conference as a party 
representative or as an insurance carrier representative, and 
confirming that those persons have the authority required by this 
rule. 
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Committee Note 

 
 2014 Amendment. The amendment adding subdivisions (f) 
and (g) is intended to make this rule consistent with the November 
2011 amendments to Florida Rule of Civil Procedure 1.720. 
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RULE 9.740. COMPLETION OF MEDIATION  
 
 (a) No Agreement. If the parties do not reach an agreement as 
a result of mediation, the mediator shall report, within 10 days, the 
lack of an agreement to the court without comment or 
recommendation. 
 
 (b) Agreement. If a partial or final agreement is reached, it 
shall be reduced to writing and signed by the parties and their 
counsel, if any. Signatures may be original, electronic, or facsimile 
and may be in counterparts. Within 10 days thereafter, the 
mediator shall file a report with the court on a form approved by the 
court. 
 

(c) Enforceability. The parties may not object to the 
enforceability of an agreement on the ground that communication 
technology was used for participation in the mediation conference if 
such use was authorized under rule 9.700(b).   
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II.B. Changes to Other Proposed Rule Amendments 
  

RULE 1.310.  DEPOSITIONS UPON ORAL EXAMINATION 
 
(a) When Depositions May Be Taken. After commencement of 

the action any party may take the testimony of any person, 
including a party, by deposition upon oral examination. Leave of 
court, granted with or without notice, must be obtained only if the 
plaintiff seeks to take a deposition within 30 days after service of 
the process and initial pleading on any defendant, except that leave 
is not required (1) if a defendant has served a notice of taking 
deposition or otherwise sought discovery, or (2) if special notice is 
given as provided in subdivision (b)(2) of this rule. The attendance 
of witnesses may be compelled by subpoena as provided in rule 
1.410. The deposition of a person confined in prison may be taken 
only by leave of court on such terms as the court prescribes. 

 
(b) Notice; Method of Taking; Production at Deposition. 
 

(1) A party desiring to take the deposition of any person 
on oral examination must give reasonable notice in writing to every 
other party to the action. The notice must state the time and place 
for taking the deposition and the name and address of each person 
to be examined, if known, and, if the name is not known, a general 
description sufficient to identify the person or the particular class 
or group to which the person belongs. If a subpoena duces tecum is 
to be served on the person to be examined, the designation of the 
materials to be produced under the subpoena must be attached to 
or included in the notice. 

 
(2) Leave of court is not required for the taking of a 

deposition by plaintiff if the notice states that the person to be 
examined is about to go out of the state and will be unavailable for 
examination unless a deposition is taken before expiration of the 
30-day period under subdivision (a). If a party shows that when 
served with notice under this subdivision that party was unable 
through the exercise of diligence to obtain counsel to represent the 
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party at the taking of the deposition, the deposition may not be 
used against that party. 

 
(3) For cause shown the court may enlarge or shorten the 

time for taking the deposition. 
 

(4) Any deposition may be audiovisually recorded by 
videotape without leave of the court or stipulation of the parties, 
provided the deposition is taken in accordance with this 
subdivision. 

 
(A) Notice. In addition to the requirements in 

subdivision (b)(1), Aa party intending to videotapeaudiovisually 
record a deposition must: 

 
i. state in the notice that the deposition is to 

be videotapedaudiovisually recorded in the title of the notice; and 
 

ii. identify the method for audiovisually 
recording the deposition and must give, if applicable, provide the 
name and address of the operator of the audiovisual recording 
equipment in the body of the notice.  

 
(B) Stenographer. VideotapedAudiovisually 

recorded depositions must also be recorded stenographically, 
unless all parties agree otherwise.  
 

(C) Procedure. At the beginning of the deposition, 
the officer before whom it is taken must, on camera: (i) identify the 
style of the action, (ii) state the date, and (iii) swearput the witness 
under oath as provided in subdivision (c)(1). 
 

(D) Custody of TapeResponsibility for Recordings 
and Copies. The attorney for the party or the pro se party 
requesting the videotapingaudiovisual recording of the deposition 
must take custody of and beis responsible for the safeguarding of 
the videotaperecording, must permit the viewing of it by the 
opposing party, and, if requested, must provide access to a copy of 
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the videotaperecording at the expense of the party requesting the 
copy. 
 

(E) Cost of VideotapedAudiovisually Recorded 
Depositions. The party requesting the videotapingaudiovisual 
recording must bear the initial cost of videotapingthe recording. 
 

(5) The notice to a party deponent may be accompanied 
by a request made in compliance with rule 1.350 for the production 
of documents and tangible things at the taking of the deposition. 
The procedure of rule 1.350 applies to the request. Rule 
1.351 provides the exclusive procedure for obtaining documents or 
things by subpoena from nonparties without deposing the 
custodian or other person in possession of the documents. 
 

(6) In the notice a party may name as the deponent a 
public or private corporation, a partnership or association, or a 
governmental agency, and designate with reasonable particularity 
the matters on which examination is requested. The organization so 
named must designate one or more officers, directors, or managing 
agents, or other persons who consent to do so, to testify on its 
behalf and may state the matters on which each person designated 
will testify. The persons so designated must testify about matters 
known or reasonably available to the organization. This subdivision 
does not preclude taking a deposition by any other procedure 
authorized in these rules. 
 

(7) A deposition may be taken by communication 
technology, as that term is defined in Florida Rule of General 
Practice and Judicial Administration 2.530, if stipulated by the 
parties or if ordered by the court on its own motion or Oon motion 
the court may order that the testimony at a deposition be taken by 
telephoneof a party. The order may prescribe the manner in which 
the deposition will be taken. A party may also arrange for a 
stenographic transcription at that party's own initial expense. In 
addition to the requirements of subdivision (b)(1), a party intending 
to take a deposition by communication technology must:  
 



B-17 
 

(A) state that the deposition is to be taken using 
communication technology in the title of the notice; and 
 

(B) identify the specific form of communication 
technology to be used and provide instructions for access to the 
communication technology in the body of the notice. 
 

(8) Any minor subpoenaed for testimony has the right to 
be accompanied by a parent or guardian at all times during the 
taking of testimony notwithstanding the invocation of the rule of 
sequestration of section 90.616, Florida Statutes, except on a 
showing that the presence of a parent or guardian is likely to have a 
material, negative impact on the credibility or accuracy of the 
minor's testimony, or that the interests of the parent or guardian 
are in actual or potential conflict with the interests of the minor. 
 

(c) Examination and Cross-Examination; Record of 
Examination; Oath; Objections; Transcription.  
 

(1) Examination and cross-examination of witnesses may 
proceed as permitted at the trial. The officer before whom the 
deposition is to be taken must put the witness onunder oath and 
must personally, or by someone acting under the officer's direction 
and in the officer's presence, record the testimony of the witness, 
except that when a deposition is being taken by 
telephonecommunication technology under subdivision (b)(7), the 
witness must be sworn by a person present with the witness who is 
qualified to administer an oath in that location put under oath as 
provided in Florida Rule of General Practice and Judicial 
Administration 2.530(b)(2)(B). The testimony must be taken 
stenographically or audiovisually recorded by any other means 
ordered in accordance withunder subdivision (b)(4) of this rule. If 
requested by one of the parties, the testimony must be transcribed 
at the initial cost of the requesting party and prompt notice of the 
request must be given to all other parties. All objections made at 
the time of the examination to the qualifications of the officer taking 
the deposition, the manner of taking it, the evidence presented, or 
the conduct of any party, and any other objection to the 
proceedings must be noted by the officer on the deposition. Any 
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objection during a deposition must be stated concisely and in a 
nonargumentative and nonsuggestive manner. A party may instruct 
a deponent not to answer only when necessary to preserve a 
privilege, to enforce a limitation on evidence directed by the court, 
or to present a motion under subdivision (d). Otherwise, evidence 
objected to must be taken subject to the objections. Instead of 
participating in the oral examination, parties may serve written 
questions in a sealed envelope on the party taking the deposition 
and that party must transmit them to the officer, who must 
propound them to the witness and record the answers verbatim. 
 

(2) If requested by a party, the testimony must be 
transcribed at the initial cost of the requesting party and prompt 
notice of the request must be given to all other parties. A party who 
intends to use an audio or audiovisual recording of testimony at a 
hearing or trial must have the testimony transcribed and must file a 
copy of the transcript with the court.     
 

(d) Motion to Terminate or Limit Examination. At any time 
during the taking of the deposition, on motion of a party or of the 
deponent and on a showing that the examination is being 
conducted in bad faith or in such manner as unreasonably to 
annoy, embarrass, or oppress the deponent or party, or that 
objection and instruction to a deponent not to answer are being 
made in violation of rule 1.310(c), the court in which the action is 
pending or the circuit court where the deposition is being taken 
may order the officer conducting the examination to cease 
immediately from taking the deposition or may limit the scope and 
manner of the taking of the deposition under rule 1.280(c). If the 
order terminates the examination, it shall be resumed thereafter 
only on the order of the court in which the action is pending. Upon 
demand of any party or the deponent, the taking of the deposition 
must be suspended for the time necessary to make a motion for an 
order. The provisions of rule 1.380(a) apply to the award of 
expenses incurred in relation to the motion. 
 

(e) Witness Review. If the testimony is transcribed, the 
transcript must be furnished to the witness for examination and 
must be read to or by the witness unless the examination and 



B-19 
 

reading are waived by the witness and by the parties. Any changes 
in form or substance that the witness wants to make must be listed 
in writing by the officer with a statement of the reasons given by the 
witness for making the changes. The changes must be attached to 
the transcript. It must then be signed by the witness unless the 
parties waived the signing or the witness is ill, cannot be found, or 
refuses to sign. If the transcript is not signed by the witness within 
a reasonable time after it is furnished to the witness, the officer 
must sign the transcript and state on the transcript the waiver, 
illness, absence of the witness, or refusal to sign with any reasons 
given therefor. The deposition may then be used as fully as though 
signed unless the court holds that the reasons given for the refusal 
to sign require rejection of the deposition wholly or partly, on 
motion under rule 1.330(d)(4). 
 

(f) Filing; Exhibits. 
 

(1) If the deposition is transcribed, the officer must certify 
on each copy of the deposition that the witness was duly sworn by 
the officer and that the deposition is a true record of the testimony 
given by the witness. Documents and things produced for 
inspection during the examination of the witness must be marked 
for identification and annexed to and returned with the deposition 
on the request of a party, and may be inspected and copied by any 
party, except that the person producing the materials may 
substitute copies to be marked for identification if that person 
affords to all parties fair opportunity to verify the copies by 
comparison with the originals. If the person producing the materials 
requests their return, the officer must mark them, give each party 
an opportunity to inspect and copy them, and return them to the 
person producing them and the materials may then be used in the 
same manner as if annexed to and returned with the deposition. 
 

(2) Upon payment of reasonable charges therefor the 
officer must furnish a copy of the deposition to any party or to the 
deponent. 
 

(3) A copy of a deposition may be filed only under the 
following circumstances: 
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(A) It may be filed in compliance with Florida Rule of 

General Practice and Judicial Administration 2.425 and rule 
1.280(g) by a party or the witness when the contents of the 
deposition must be considered by the court on any matter pending 
before the court. Prompt notice of the filing of the deposition must 
be given to all parties unless notice is waived. A party filing the 
deposition must furnish a copy of the deposition or the part being 
filed to other parties unless the party already has a copy. 
 

(B) If the court determines that a deposition 
previously taken is necessary for the decision of a matter pending 
before the court, the court may order that a copy be filed by any 
party at the initial cost of the party, and the filing party must 
comply with rules 2.425 and 1.280(g). 
 

(g) Obtaining Copies. A party or witness who does not have a 
copy of the deposition may obtain it from the officer taking the 
deposition unless the court orders otherwise. If the deposition is 
obtained from a person other than the officer, the reasonable cost of 
reproducing the copies must be paid to the person by the 
requesting party or witness. 
 

(h) Failure to Attend or to Serve Subpoena; Expenses. 
 

(1) If the party giving the notice of the taking of a 
deposition fails to attend and proceed therewith and another party 
attends in person or by attorney pursuant to the notice, the court 
may order the party giving the notice to pay to the other party the 
reasonable expenses incurred by the other party and the other 
party's attorney in attending, including reasonable attorneys' fees. 
 

(2) If the party giving the notice of the taking of a 
deposition of a witness fails to serve a subpoena on the witness and 
the witness because of the failure does not attend and if another 
party attends in person or by attorney because that other party 
expects the deposition of that witness to be taken, the court may 
order the party giving the notice to pay to the other party the 
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reasonable expenses incurred by that other party and that other 
party's attorney in attending, including reasonable attorneys' fees. 

 
Committee Notes 

 
1972 Amendment. Derived from Federal Rule of Civil 

Procedure 30 as amended in 1970. Subdivision (a) is derived from 
rule 1.280(a); subdivision (b) from rule 1.310(a) with additional 
matter added; the first sentence of subdivision (c) has been added 
and clarifying language added throughout the remainder of the rule.  
 

1976 Amendment. Subdivision (b)(4) has been amended to 
allow the taking of a videotaped deposition as a matter of right. 
Provisions for the taxation of costs and the entry of a standard 
order are included as well. This new amendment allows the 
contemporaneous stenographic transcription of a videotaped 
deposition.  
 

1988 Amendment. The amendments to subdivision (b)(4) are 
to provide for depositions by videotape as a matter of right.  
 

The notice provision is to ensure that specific notice is given 
that the deposition will be videotaped and to disclose the identity of 
the operator. It was decided not to make special provision for a 
number of days’ notice.  

 
The requirement that a stenographer be present (who is also 

the person likely to be swearing the deponent) is to ensure the 
availability of a transcript (although not required). The transcript 
would be a tool to ensure the accuracy of the videotape and thus 
eliminate the need to establish other procedures aimed at the same 
objective (like time clocks in the picture and the like). This does not 
mean that a transcript must be made. As at ordinary depositions, 
this would be up to the litigants.  

 
Technical videotaping procedures were not included. It is 

anticipated that technical problems may be addressed by the court 
on motions to quash or motions for protective orders.  
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Subdivision (c) has been amended to accommodate the taking 
of depositions by telephone. The amendment requires the deponent 
to be sworn by a person authorized to administer oaths in the 
deponent’s location and who is present with the deponent.  

 
1992 Amendment. Subdivision (b)(4)(D) is amended to clarify 

an ambiguity in whether the cost of the videotape copy is to be 
borne by the party requesting the videotaping or by the party 
requesting the copy. The amendment requires the party requesting 
the copy to bear the cost of the copy.  
 

1996 Amendment. Subdivision (c) is amended to state the 
existing law, which authorizes attorneys to instruct deponents not 
to answer questions only in specific situations. This amendment is 
derived from Federal Rule of Civil Procedure 30(d) as amended in 
1993.  

 
2010 Amendment. Subdivision (b)(5) is amended to clarify 

that the procedure set forth in rule 1.351 must be followed when 
requesting or receiving documents or things without testimony, 
from nonparties pursuant to a subpoena. The amendment is 
intended to prevent the use of rules 1.310 and 1.410 to request 
documents from nonparties pursuant to a subpoena without giving 
the opposing party the opportunity to object to the subpoena before 
it is served on the nonparty as required by rule 1.351. 

 
2011 Amendment. A reference to Florida Rule of Judicial 

Administration 2.425 and rule 1.280(f) is added to require persons 
filing discovery materials with the court to make sure that good 
cause exists prior to filing discovery materials and that certain 
specific personal information is redacted.  
 

Court Commentary 
 

1984 Amendment. Subdivision (b)(7) is added to authorize 
deposition by telephone, with provision for any party to have a 
stenographic transcription at that party’s own initial expense.  
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Subdivision (d) is changed to permit any party to terminate the 
deposition, not just the objecting party.  

 
Subdivision (e) is changed to eliminate the confusing 

requirement that a transcript be submitted to the witness. The term 
has been construed as requiring the court reporter to travel, if 
necessary, to the witness, and creates a problem when a witness is 
deposed in Florida and thereafter leaves the state before signing. 
The change is intended to permit the parties and the court reporter 
to handle such situations on an ad hoc basis as is most 
appropriate.  
 

Subdivision (f) is the committee’s action in response to the 
petition seeking amendment to rule 1.310(f) filed in the Supreme 
Court Case No. 62,699. Subdivision (f) is changed to clarify the 
need for furnishing copies when a deposition, or part of it, is 
properly filed, to authorize the court to require a deposition to be 
both transcribed and filed, and to specify that a party who does not 
obtain a copy of the deposition may get it from the court reporter 
unless ordered otherwise by the court. This eliminates the present 
requirement of furnishing a copy of the deposition, or material part 
of it, to a person who already has a copy in subdivision (f)(3)(A).  

 
Subdivision (f)(3)(B) broadens the authority of the court to 

require the filing of a deposition that has been taken, but not 
transcribed.  
 

Subdivision (g) requires a party to obtain a copy of the 
deposition from the court reporter unless the court orders 
otherwise. Generally, the court should not order a party who has a 
copy of the deposition to furnish it to someone who has neglected to 
obtain it when the deposition was transcribed. The person should 
obtain it from the court reporter unless there is a good reason why 
it cannot be obtained from the reporter. 
 

Authors’ Comment—1967 
 

Rule 1.310 is the same as former Rule 1.24, 1954 Rules of 
Civil Procedure, as per amendment effective January 1, 1966. It is 
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closely patterned after Federal Rule 30 and thus the excellent 
analysis found in 2A Barron and Holtzoff, Federal Practice and 
Procedure, Rules Edition (West 1961) should be carefully analyzed. 
 

Rules 1.310 and 1.320 set out the procedure for taking 
depositions authorized by Rule 1.280 if they are taken during 
pendency of an action, and by Rule 1.290 if they are taken before 
action or pending appeal. Rule 1.310 applies if the depositions are 
taken upon oral examination, and Rule 1.320 if they are taken 
upon written interrogatories. 
 
Notice 
 

Under Rule 1.310(a) a party desiring to take the deposition of 
any person upon oral examination shall give a reasonable notice to 
every other party. 

 
What is a “reasonable” time will depend upon the facts of each 

case. Any party upon whom the notice is served may move the 
court, upon cause shown, to shorten or enlarge the time. 
 

The place for the taking of the deposition of a person other 
than a party must be selected with Rule 1.410(d)(2)1 in mind, which 
limits the place at which a witness may be subpoenaed to attend an 
examination. The prospective witness may, of course, volunteer to 
attend an examination at a place where he could not by subpoena 
be compelled to attend, and such place may be stated in the notice; 
but the examining party takes all the risk of the witness' 
nonappearance at the designated place. 
 

It is not necessary to subpoena a party to attend the taking of 
his deposition; the service of the notice upon his attorney is 
sufficient to require attendance. If the party does not appear for the 
taking of his deposition, he is not subject to punishment for 
contempt of court unless a subpoena was served upon him, but he 
is subject to the procedural penalties prescribed in Rule 1.380, 
which should afford sufficient sanctions to compel attendance. 
Consequently, Rule 1.410(d)(2)1 does not control the place of the 
examination of a party, although it controls the effectiveness of a 
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subpoena served upon a party; and a party may be required to 
attend his examination at any place, subject to timely motion made 
under Rule 1.310(b) to change the place of examination. Rule 
1.310(b) affords means of keeping the examining party within 
reasonable limits in setting the place of examination of a party. 
 
 The notice of the taking of a deposition must state the name 
and address of each person to be examined, if known. The purpose 
is to enable the other parties to prepare for cross-examination. But 
in order to give the discovery aspect of the deposition procedure a 
wide application, the rule permits, in lieu of the name of the 
prospective witness, a general description sufficient to identify him 
or the particular class or group to which he belongs. In view of the 
penalties provided by Rule 1.310(g), a party should, when the name 
of the witness is known to another party, obtain it in advance by 
interrogatories under Rule 1.340. 
 
 The notice need not state the name of the person before whom 
the deposition will be taken, but such statement is the better 
practice. If the name of the officer is stated, his unavailability may 
be protected against by adding the phrase, “or before some other 
officer authorized by law to take depositions”. 
 
 The notice need not state the subject matter of the 
examination. Such statement, if made, will limit the examining 
party accordingly. 
 
Objections 
 
 All objections made at the time of the taking of the depositions 
must be noted by the officer upon or attached to the depositions. All 
testimony objected to must be taken subject to the objection. 
 
Protection of Parties and Witnesses 
 
 Abuse of the almost unlimited scope of examination permitted 
by Rule 1.280 is safeguarded against by orders made for the 
protection of parties and witnesses before the examination or 
production under this rule, and orders made during the 
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examination under Rule 1.310. These rules give the court broad 
powers to control the use of the discovery procedures, and the 
exercise of these powers lies in the discretion of the court. Liberality 
in the exercise of its powers is directed to prevent abuses of the 
discovery procedures. 
 
 A few points may be emphasized: 
 
 (a) A party or witness to be examined may not arbitrarily 
refuse to attend the examination without becoming subject to the 
penalties prescribed by Rules 1.380 and 1.410. If there exists any 
objection to the examination, application should be seasonably 
made under this rule. Either the party or the prospective witness 
may make such application. 
 
 (b) Application for the protective order is made to the court in 
which the action is pending. The protection authorized by Rule 
1.310(d), during the taking of the examination, may be applied for 
in the court in which the action is pending or the circuit court 
where the deposition is being taken. 
 
 (c) “Seasonably” means as soon as the party or prospective 
witness learns of the need for a protective order. 
 
 (d) The moving party or prospective witness must show “good 
cause” for the issuance of the order. What is good cause will vary 
with the nature of the protective order requested. The power of the 
court, however, is to be exercised with liberality toward the 
accomplishment of the purpose of the rule to protect parties and 
witnesses from abuses of the discovery procedures. 
 
 (e) The rule lists nine specific types of orders and the general 
catch-all order “which justice requires to protect the party or 
witness from annoyance, expense, embarrassment or oppression”. 
 
Place of Taking Deposition 
 
 Frequently the question arises as to the right of a defendant to 
take the deposition of a plaintiff who resides outside the jurisdiction 
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of the court where the cause is pending. Under Federal Rule 30, the 
federal courts have required the plaintiff to appear for deposition on 
notice of the defendant in the district where the cause is pending, 
even though the plaintiff may have to travel a long distance unless 
good cause is shown to the contrary, and a strict view is taken of 
this. Sometimes the court makes an alternative provision that the 
plaintiff's deposition may be taken at the place of his residence on 
condition that the expenses of the defendant's attorney and a 
reasonable counsel fee in an amount fixed by the court be paid by 
the plaintiff. Groll v. Stulkin, 12 F.R.D. 262 (1951). 
 
In Montgomery v. Sheldon, 16 F.R.D. 34 (1954), the court said: 
 
 “The general rule is that a plaintiff, having chosen the forum, 
must submit to oral examination within the district that he has 
chosen.” (Plaintiff required to travel from State of Washington to 
New York.) 
 
And in Slade v. Transatlantic Financing Corporation, 21 F.R.D. 146 
(1957), it was stated: 
 
 “The rule is well settled that a nonresident plaintiff who 
chooses this forum makes himself available to examination here in 
the absence of a showing of unreasonable hardship or in the 
presence of special circumstances (plaintiff required to travel from 
London to New York). 
 
The federal courts usually deny the request that plaintiff's 
deposition be taken by written interrogatories instead of orally, 
upon the ground that an oral deposition presents greater 
advantages for discovery. In Solomon v. Teitelbaum, 9 F.R.D. 515 
(1949), the court said: 
 
 “Nor does it appear where the plaintiffs, having embarked 
upon this litigation, should not assume all the incidents thereof 
which the law contemplates.” 
 
 In Ormond Beach First National Bank v. Montgomery Roofing 
Company, 189 So.2d 239 (D.C.A.1st 1966), the court held that the 
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officers or managing agents of a corporate plaintiff may ordinarily 
be required to testify on deposition in the county of the forum. This 
ruling appears to be sound and there does not appear to be any 
reason why it should not be applied with equal force to an 
individual plaintiff. The court recognized that under the rule (now 
1.310(b)) for good cause shown the trial court may order that the 
plaintiff's deposition shall be taken in the county other than that of 
the forum. 
 
Protection During Course of Examination 
 
 The rule provides for protective orders upon motion of any 
party or witness during the taking of the deposition. There must be 
a showing that the examination is being conducted in bad faith or 
in such manner as unreasonably to annoy, embarrass, or oppress 
the witness or party. The court order may stop the examination or 
may limit the scope and manner of the taking of the deposition as 
provided in Rule 1.310(b). 
 
 The motion may be made in the court in which the action is 
pending or the circuit court where the deposition is being taken. 
When the deposition is being taken out of the state, it would seem 
that the motion can be made only to the court where the action is 
pending. The courts might well consider that this situation would 
warrant a broad application of Rule 1.310(b) as a preventative 
against the evils condemned by Rule 1.310(d). In any event, the 
objecting party or witness may demand the suspension of the 
examination for the time necessary to make a motion for an order. 
 
 The last sentence [of Rule 1.310(d) ] gives the court power to 
impose costs or expenses upon either party or upon the witness. In 
granting the motion, the court may impose costs upon the party 
taking the deposition for abusing the discovery procedures. In 
denying the motion, the court may impose costs upon the objecting 
party or witness if no substantial basis existed for the motion. 
If the protective order terminates the taking of the deposition, the 
examination may be resumed only upon the order of the court in 
which the action is pending. 
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Signature and Changes 
 
 Changes in the deposition desired by the witness should be 
made, not be erasure, but by the officer's entering the change on 
the deposition with the witness' reasons therefor. 
 
 The amendments may be of substance as well as of form. The 
procedure is not applicable to errors made in reporting or 
transcribing the proceedings. These should be remedied, not by 
changing, but by correcting the deposition before it is finally 
certified by the reporter and the officer. 
 
 The examination of the transcribed deposition and the reading 
of it to the witness may be waived only by the witness and the 
parties jointly. This waiver provision might be convenient when the 
examination and reading would require another meeting of the 
parties, the witness, and the officer taking the deposition. Many 
attorneys oppose the use of the waiver provision as a matter of 
general policy. 
 
 Under paragraph (e) if the reading and signing is to be waived 
a stipulation to that effect should be incorporated in the 
stenographic record. 
 
Subpoenas 
 
 To avoid being assessed with costs it is recommended that all 
witnesses be served with subpoenas, then if the witnesses do not 
appear the party is not liable for costs. 
 
Transcription, Certification and Filing 
 
 The rule should be read with Rule 1.330, providing for waiver 
of errors and irregularities as to the completion and return of the 
deposition unless a motion to suppress the deposition or some part 
thereof is made with reasonable promptness after such defect is, or 
with due diligence might have been, ascertained. 
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 While requiring the filing of the deposition with the clerk is 
essential to its availability for use at the trial, there seems to be no 
good reason why the filing of a deposition taken solely for discovery 
purposes cannot be waived. The stipulation of waiver should be 
signed by all parties, since any party may make use of the 
deposition at the trial. 
 
_____________________ 
1 Probably should read Rule1.410(e)(2).  
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RULE 1.410. SUBPOENA 
 
 (a) Subpoena Generally. Subpoenas for testimony before the 
court, subpoenas for production of tangible evidence, and 
subpoenas for taking depositions may be issued by the clerk of 
court or by any attorney of record in an action. 
 
 (b) Subpoena for Testimony Before the Court. 
 
  (1) Every subpoena for testimony before the court must 
be issued by an attorney of record in an action or by the clerk 
under the seal of the court and must state the name of the court 
and the title of the action and must command each person to whom 
it is directed to attend and give testimony at a time and place 
specified in it. 
 
  (2) On oral request of an attorney or party and without 
praecipe, the clerk must issue a subpoena for testimony before the 
court or a subpoena for the production of documentary evidence 
before the court signed and sealed but otherwise in blank, both as 
to the title of the action and the name of the person to whom it is 
directed, and the subpoena must be filled in before service by the 
attorney or party. 
 
 (c) For Production of Documentary Evidence. A subpoena 
may also command the person to whom it is directed to produce the 
books, documents (including electronically stored information), or 
tangible things designated therein, but the court, upon motion 
made promptly and in any event at or before the time specified in 
the subpoena for compliance therewith, may (1) quash or modify 
the subpoena if it is unreasonable and oppressive, or (2) condition 
denial of the motion on the advancement by the person in whose 
behalf the subpoena is issued of the reasonable cost of producing 
the books, documents, or tangible things. If a subpoena does not 
specify a form for producing electronically stored information, the 
person responding must produce it in a form or forms in which it is 
ordinarily maintained or in a reasonably usable form or forms. A 
person responding to a subpoena may object to discovery of 
electronically stored information from sources that the person 
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identifies as not reasonably accessible because of undue costs or 
burden. On motion to compel discovery or to quash, the person 
from whom discovery is sought must show that the information 
sought or the form requested is not reasonably accessible because 
of undue costs or burden. If that showing is made, the court may 
nonetheless order discovery from such sources or in such forms if 
the requesting party shows good cause, considering the limitations 
set out in rule 1.280(d)(2). The court may specify conditions of the 
discovery, including ordering that some or all of the expenses of the 
discovery be paid by the party seeking the discovery. A party 
seeking a production of evidence at trial which would be subject to 
a subpoena may compel such production by serving a notice to 
produce such evidence on an adverse party as provided in Florida 
Rule of Judicial Administration 2.516. Such notice shall have the 
same effect and be subject to the same limitations as a subpoena 
served on the party. 
 
 (d) Service. A subpoena may be served by any person 
authorized by law to serve process or by any other person who is 
not a party and who is not less than 18 years of age. Service of a 
subpoena on a person named within must be made as provided by 
law. Proof of such service must be made by affidavit of the person 
making service except as applicable under rule 1.351(c) for the 
production of documents and things by a nonparty without 
deposition, if not served by an officer authorized by law to do so. 
 
 (e) Subpoena for Taking Depositions. 
 
  (1) Filing a notice to take a deposition as provided in rule 
1.310(b) or 1.320(a) with a certificate of service on it showing 
service on all parties to the action constitutes an authorization for 
the issuance of subpoenas for the persons named or described in 
the notice by the clerk of the court in which the action is pending or 
by an attorney of record in the action. The subpoena must state the 
method for recording the testimony. A party intending to 
audiovisually record a deposition must state in the subpoena that 
the deposition is to be audiovisually recorded and identify the 
method for audiovisually recording the deposition, including, if 
applicable, the name and address of the operator of the audiovisual 
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recording equipment. If a party intends to take a deposition by 
communication technology, the subpoena must state the deposition 
is to be taken using communication technology, identify the specific 
form of communication technology to be used, and provide 
instructions for access to the communication technology. The 
subpoena may command the person to whom it is directed to 
produce designated books, documents, or tangible things that 
constitute or contain evidence relating to any of the matters within 
the scope of the examination permitted by rule 1.280(b), but in that 
event the subpoena will be subject to the provisions of rule 
1.280(c) and subdivision (c) of this rule. Within 10 days after its 
service, or on or before the time specified in the subpoena for 
compliance if the time is less than 10 days after service, the person 
to whom the subpoena is directed may serve written objection to 
inspection or copying of any of the designated materials. If objection 
is made, the party serving the subpoena shall not be entitled to 
inspect and copy the materials except pursuant to an order of the 
court from which the subpoena was issued. If objection has been 
made, the party serving the subpoena may move for an order at any 
time before or during the taking of the deposition on notice to the 
deponent. 
 
  (2) A person may be required to attend an examination 
only in the county wherein the person resides or is employed or 
transacts business in person or at such other convenient place as 
may be fixed by an order of court. 
 
 (f) Contempt. Failure by any person without adequate excuse 
to obey a subpoena served on that person may be deemed a 
contempt of the court from which the subpoena issued. 
 
 (g) Depositions before Commissioners Appointed in this 
State by Courts of Other States; Subpoena Powers; etc. When 
any person authorized by the laws of Florida to administer oaths is 
appointed by a court of record of any other state, jurisdiction, or 
government as commissioner to take the testimony of any named 
witness within this state, that witness may be compelled to attend 
and testify before that commissioner by witness subpoena issued by 
the clerk of any circuit court at the instance of that commissioner 
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or by other process or proceedings in the same manner as if that 
commissioner had been appointed by a court of this state; provided 
that no document shall be compulsorily annexed as an exhibit to 
such deposition or otherwise permanently removed from the 
possession of the witness producing it, but in lieu thereof a 
photostatic copy may be annexed to and transmitted with such 
executed commission to the court of issuance. 
 
 (h) Subpoena of Minor. Any minor subpoenaed for testimony 
has the right to be accompanied by a parent or guardian at all 
times during the taking of testimony notwithstanding the invocation 
of the rule of sequestration of section 90.616, Florida Statutes, 
except on a showing that the presence of a parent or guardian is 
likely to have a material, negative impact on the credibility or 
accuracy of the minor's testimony, or that the interests of the 
parent or guardian are in actual or potential conflict with the 
interests of the minor. 
 

COMMITTEE NOTES 
 

1972 Amendment. Subdivisions (a) and (d) are amended to show 
the intent of the rule that subpoenas for deposition may not be 
issued in blank by the clerk, but only for trial. The reason for the 
distinction is valid. A subpoena for appearance before the court is 
not subject to abuse because the court can correct any attempt to 
abuse the use of blank subpoenas. Since a judge is not present at a 
deposition, additional protection for the parties and the deponent is 
required and subpoenas should not be issued in blank. Subdivision 
(d) is also modified to conform with the revised federal rule on 
subpoenas for depositions to permit an objection by the deponent to 
the production of material required by a subpoena to be produced. 
 
1980 Amendment. Subdivision (c) is revised to conform 
with section 48.031, Florida Statutes (1979). 
 
1996 Amendment. This rule is amended to allow an attorney (as 
referred to in Fla.R.Jud.Admin. 2.060(a)-(b)), as an officer of the 
court, and the clerk to issue subpoenas in the name of the court. 
This amendment is not intended to change any other requirement 
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or precedent for the issuance or use of subpoenas. For example, a 
notice of taking the deposition must be filed and served before a 
subpoena for deposition may be issued. 
 
2012 Amendment. Subdivision (c) is amended to reflect the 
relocation of the service rule from rule 1.080 to Fla. R. Jud. Admin. 
2.516. 
 
2012 Amendment. Subdivision (c) is amended to address the 
production of electronically stored information pursuant to a 
subpoena. The procedures for dealing with disputes concerning the 
accessibility of the information sought or the form for its production 
are intended to correspond to those set out in Rule 1.280(d). 
 

AUTHORS' COMMENT—1967 
 

Rule 1.410 is similar to former Rule 1.34, 1954 Rules of Civil 
Procedure, as per amendment effective January 1, 1966. The 
amendment contained some significant changes from the original 
rule, with the present rule adding even more procedural 
clarification. Federal Rule 45 is the same in many respects, and 
thus 2B Barron and Holtzoff, Federal Practice and Procedure, Rules 
Edition (West 1961) should be consulted in terms of a 
comprehensive analysis of the comparable federal counterpart. The 
Florida courts rely on the federal courts' construction of the rule in 
the absence of a square holding in Florida. See Franklyn S., Inc. v. 
Riesenbeck, 166 So.2d 831 (D.C.A.3d 1964), wherein the court 
ruled that a subpoena duces tecum may run to a party at time of 
trial, because of the federal interpretation of the rule. However, the 
problem created in the trial court in that decision is now alleviated 
by the present rule's addition of the last two sentences to paragraph 
(b) concerning a notice to produce. 
 
The rule covers subpoenas ad testificandum and duces tecum for 
appearance or production at a trial or hearing or at the taking of a 
deposition. 
  
Rule 1.410(b) applies generally to the subpoena duces tecum, 
whether used for the production of documents and tangible things 
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at the hearing or trial or at the taking of a deposition. If the 
subpoena calls for production at the taking of a deposition, 
Rule 1.410(d)(1) governs the scope of the command and affords the 
additional protection of Rule 1.310(b). 
  
A distinction must be drawn between discovery under Rule 
1.350 and the issuance of a subpoena duces tecum under 
Rule 1.410(b)(d). If it is desired to inspect, copy, or photograph 
documents or tangible things under the control of a party for 
purposes of discovery before the trial or hearing, and for the 
purpose of preparing for trial, good cause must be shown and an 
order of the court obtained under Rule 1.350. On the other hand, if 
a party desires the production of documents or tangible things 
under the control of a party or witness for use at the taking of a 
deposition or at the hearing or trial, good cause still must be shown 
but no court order need be obtained; a subpoena duces tecum 
issued by the clerk under Rule 1.410(b)(d) will be sufficient. As 
recognized in Brooker v. Smith, 108 So.2d 790 (D.C.A.2d 
1959), Rules 1.350 and 1.410 are in pari materia, and a party must 
make a showing of good cause required by Rule 1.350 in order to 
utilize Rule 1.410. Such must appear in the notice to produce, as 
set forth in Metz v. Smith, 141 So.2d 617 (D.C.A.3d 1962). 
 
Upon issuance to a party of a subpoena duces tecum for discovery, 
said party may not fail to respond, but must promptly object by 
motion prior to the return date, and thereupon before compliance 
with the subpoena duces tecum shall be required, the party causing 
its issuance must show good cause at a hearing on the motion. 
See Pembroke Park Lakes, Inc. v. High Ridge Water Co., 186 So.2d 
85 (D.C.A.3d 1966) for the procedure of obtaining protection by a 
party from the subpoena duces tecum. 
 
A subpoena duces tecum generally reaches all documents or 
tangible things under the control of the person or corporation 
ordered to produce, except for questions of privilege and 
unreasonableness. It makes no difference that a particular 
document or tangible thing is at a place outside the state and so 
without the territorial jurisdiction of the court. The witness being 
served within the state, the test is one of control, not of location. 
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Prior to 1955 F.S.A. § 91.27 gave to commissioners appointed by 
the courts of other states the power to issue subpoenas. This was 
repealed by Laws 1955, c. 29737, § 1, with the evident thought that 
the content of F.S.A. Chapter 91 was amply covered by the 1954 
Florida Rules of Civil Procedure dealing with the taking of 
depositions. 
 
The original Rule 1.34 failed to include any provision for compelling 
the attendance of witnesses before commissioners appointed by 
other courts. Therefore, effective December 1st, 1956, a new 
paragraph (f) was added to former Rule 1.34 to cover this problem 
(Fla.L.J. Nov. 1956, p. 545). 
 
Under F.S.A. § 91.27 commissioners appointed outside the state 
had the same powers as commissioners appointed by courts of this 
state. Section 91.25 gave the commissioners themselves the power 
to issue subpoenas. Now the subpoena is to be issued by the Clerk 
of the Circuit Court at the instance of the commissioner. This 
apparently assumes a written request supported by a proper 
showing of appointment. 
 
Service of a subpoena may now be by any person not a party who is 
over twenty-one years of age. This is similar to the Federal Rule, 
except that the latter authorizes service by one over eighteen years 
of age. 
 
Although a party may move for dismissal of an action or any claim 
against him for failure to comply with the Rules of Civil Procedure 
under Rule 1.420(b), failure to obey a subpoena is punishable only 
by contempt, not dismissal of the complaint. However, if a party 
makes a motion to produce documents pursuant to Rule 1.350, 
then upon failure of a plaintiff to comply, the complaint may be 
dismissed. See Franklin Acceptance Corporation v. Superior 
Electrical Industries, Inc., 167 So.2d 116 (D.C.A.3d 1964), which 
decision also required notice. 
 
The provisions in Rule 1.410(b) for a notice to produce at trial on an 
adverse party in lieu of a subpoena duces tecum being served is 
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intended to make the procedure for obtaining documentary 
evidence for trial easier. However, the same protection exists for an 
adverse party to object and require a showing of good cause, since 
such notice is subject to the limitations of a subpoena. 
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RULE 1.430. DEMAND FOR JURY TRIAL; WAIVER  
 

(a) Right Preserved. The right of trial by jury as declared by 
the Constitution or by statute shall be preserved to the parties 
inviolate.  
 

(b) Demand. Any party may demand a trial by jury of any 
issue triable of right by a jury by serving upon the other party a 
demand therefor in writing at any time after commencement of the 
action and not later than 10 days after the service of the last 
pleading directed to such issue. The demand may be indorsed upon 
a pleading of the party. 
 

(c) Specification of Issues. In the demand a party may 
specify the issues that the party wishes so tried; otherwise, the 
party is deemed to demand trial by jury for all issues so triable. If a 
party has demanded trial by jury for only some of the issues, any 
other party may serve a demand for trial by jury of any other or all 
of the issues triable by jury 10 days after service of the demand or 
such lesser time as the court may order. 
 

(d) Juror Participation Through Audio-Video 
Communication Technology. Prospective jurors may participate in 
voir dire or empaneled jurors may participate in the jury trial 
through audio-video communication technology, as described in 
Florida Rule of General Practice and Judicial Administration 
2.530(c), if stipulated by the parties in writing and authorized by 
the court. The written stipulation and a written motion requesting 
authorization must be filed with the court within 60 days after 
service of a demand under subdivision (b) or within such other 
period as may be directed by the court. 
 

(de) Waiver. A party who fails to serve a demand as required 
by this rule waives trial by jury. If waived, a jury trial may not be 
granted without the consent of the parties, but the court may allow 
an amendment in the proceedings to demand a trial by jury or order 
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a trial by jury on its own motion. A demand for trial by jury may not 
be withdrawn without the consent of the parties. 

 
Committee Notes 

 
1972 Amendment. Subdivision (d) is amended to conform to 

the decisions construing it. See Wood v. Warriner, 62 So. 2d 728 
(Fla. 1953); Bittner v. Walsh, 132 So. 2d 799 (Fla. 1st DCA 1961); 
and Shores v. Murphy, 88 So. 2d 294 (Fla. 1956). It is not intended 
to overrule Wertman v. Tipping, 166 So. 2d 666 (Fla. 1st DCA 1964), 
that requires a moving party to show justice requires a jury. 
 

Authors’ Comment—1967 
 
 Rule 1.430 is almost identical to former Rule 2.1, 1954 Rules 
of Civil Procedure, with certain minor language changes appearing 
in the new rule. This rule is now the same as Federal Rule 38 
except that in Rule 1.430(d) the sentence has been inserted: “If 
waived, a jury trial may not be granted without the consent of the 
parties.” 
 
 This is another situation which demonstrates that while under 
the Federal Rules the procedural differences between law and equity 
are abolished by the rules, for purposes of determining the right to 
a jury trial, differences between legal and equitable rights and 
remedies are preserved just as they are under the Florida Rules. 
 
 Whether a jury trial should be demanded will depend upon a 
counter-balancing of the various factors with which every counsel is 
familiar. 
 
 The right to a jury trial is such a fundamental right that once 
counsel decides it should be waived he should obtain the client's 
consent to the waiver. 
 
 Rule 1.430 prescribes the procedural step to be taken in order 
to assure the right of trial by jury. It requires that there be an 
affirmative demand for jury trial within 10 days after service of the 
last pleading directed to the issue as to which a jury trial is desired. 
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 No form for the making of the demand is prescribed by the 
rule other than that it must be in writing. In the absence of any 
prescribed form, any form adequately expressing the demand, 
signed by the party or his attorney will suffice. The demand may 
take the form of an indorsement on a pleading filed in the action. 
 
 Of great importance is the fact that Rule 1.430 specifically 
provides that a party may demand a trial by jury of any issue 
triable of right by a jury and that the demand be served not later 
than ten days after the service of the “last pleading directed to such 
issue.” The rule further establishes that the failure of a party to 
serve a demand as required by it shall constitute a waiver by a 
party of a trial by jury, and specifically if waived, a jury trial can 
only be granted with the consent of the parties. However, the 
decisions under the rule indicate that trial courts are ignoring the 
mandatory requirements of the rule and exercising broad discretion 
in subsequently allowing trial by jury, unlike the Federal decisions 
which consistently deny jury trials when untimely claims are made 
for same without proper allegation of facts to authorize it. The 
leading case of Fountain of Youth Broadcasting Company v. Church, 
51 So.2d 728 (1951), relying upon earlier authority, indicates that 
the policy in Florida is to allow a broad discretion in the trial courts 
in granting jury trials, despite the terminology of the rule. The 
Supreme Court again in Shores v. Murphy, 88 So.2d 294 (1956), 
carefully analyzed the provisions of former Rule 2.1 and the fact 
that it is similar to Federal Rule 38, recognizing that the Florida 
Rule is even stronger and does not allow the granting of a jury trial 
under former Rule 2.1 after waiver, without the consent of the 
parties, but that the Florida courts may exercise an exceedingly 
broad discretion because of the fundamental nature of the right to 
trial by jury in ordering a jury trial in the interest of justice, 
regardless of the failure of a party to properly comply with the rule. 
The Court recognized that despite the fact that the Florida rules do 
not include a provision similar to Federal Rule 39 to authorize a 
trial judge to order a jury trial upon motion, even though neither 
party is entitled to a jury trial as a matter of right because of waiver 
that results from a failure to demand trial by jury in accordance 
with the Federal Rule, Rule 1.15(e) of the Florida Rules of Civil 
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Procedure, now appearing as Rule 1.190(e), grants a trial judge 
broad discretion in permitting amendments in procedural matters 
and otherwise disregarding defects which do not affect the 
substantial rights of the parties, this being construed to include the 
discretion to order a jury trial if justice required it. Thus, the 
provisions of the rule requiring the consent of the parties has 
apparently been ignored by the Florida courts. 
 
 An interesting decision is Hightower v. Bigoney, 145 So.2d 505 
(D.C.A.2d 1962), wherein the Court ruled that a defendant has no 
absolute right to a jury trial of the legal issues raised by his 
compulsory counterclaim to the plaintiff's original complaint in 
equity. This decision was reversed by the Supreme Court in 156 
So.2d 501 (1963) wherein the court held that a compulsory 
counterclaim presenting a common law action entitled the 
counterclaimant to demand a jury trial as a matter of right. 
 
 The strictness of application of comparable Federal Rule 38, 
unlike the applications of the Florida Rule, is found in numerous 
federal decisions. The federal courts have consistently denied jury 
trials when the applications for same are untimely or not in 
accordance with the requirements of the rule. In Ward v. Brown, 
301 F.2d 445 (1962), the Court of Appeals (C.A.10th) stated that the 
denial of an oral application for permission to file a written demand 
for jury trial was not error, in that a timely written demand for jury 
trial must be served ten days after the service of the last pleading 
directed to the issues; otherwise the right to a jury trial is waived. 
Moreover, an amended answer must inject a new issue to authorize 
a written demand for a jury trial. In Reeves v. Pennsylvania R. Co., 
9 F.R.D. 487 (1949), the U.S. District Court refused to allow a jury 
trial which was demanded after the plaintiff amended her complaint 
almost a year after the service of an answer to her original 
complaint. No new issue was raised and the Court refused to 
exercise its discretion to grant a jury trial in the absence of any 
allegation of incidents or facts calling for the exercise of such 
discretion. See also Mack v. 48 Vesey St. Corp., 7 F.R.D. 487 (1947). 
Waldo Theatre Corp. v. Dondis, 1 F.R.D. 685 (1941); and Telechron, 
Inc. v. Parissi, 108 F.Supp. 897, 203 F.2d 454, reversed on other 
grounds, 349 U.S. 46, 99 L.Ed. 867, 75 S.Ct. 577 (1955). 
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 As a practical matter, it appears that in Florida, the final 
decision rests with the trial judge, and that after final judgment, 
reversal could be obtained only by establishing that (1) the trial 
court abused its discretion and (2) there was error in the verdict 
which injured the defendant. 
 
 Rule 1.430(d) provides that “a demand for trial by jury made 
as herein provided may not be withdrawn without the consent of 
the parties.” 
 
 The purpose of the latter provision is to safeguard the 
existence of the right of jury trial to non-demanding parties where a 
demand has been made by one of the parties. Without the provision 
one of the parties might demand a jury and then after the time for 
making the demand had gone by, withdraw his demand, and leave 
the non-demanding parties without the right to trial by jury. 
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RULE 2.451 USE OF ELECTRONIC DEVICES  
 

(a) Electronic Devices Defined. An electronic device is any 
device capable of making or transmitting still or moving 
photographs, video recordings, or images of any kind; any device 
capable of creating, transmitting, or receiving text or data; and any 
device capable of receiving, transmitting, or recording sound. 
Electronic devices include, without limitation, film cameras, digital 
cameras, video cameras, any other type of camera, cellular 
telephones, tape recorders, digital voice recorders, any other type of 
audio recorders, laptop computers, personal digital assistants, or 
other similar technological devices with the ability to make or 
transmit video recordings, audio recordings, images, text, or data. 

 
(b) Use of Electronic Devices by Jurors During Proceedings 

Conducted In Person. If jurors participate in a court proceeding in 
person, the following provisions govern: 

 
(1) Electronic devices, as that term is defined in 

subdivision (a), may be removed as directed by the presiding judge 
from all members of a jury panel at any time before deliberations, 
but such electronic devices must be removed from all members of a 
jury panel before jury deliberations begin. The electronic devices 
will be removed and appropriately secured by the bailiff or other 
person designated by the chief judge. 

 
(2) Any electronic devices removed from members of a 

jury panel may be returned to the members of the jury panel during 
recesses in the trial. When jurors are sequestered, the presiding 
judge may determine whether the electronic devices will be removed 
from jurors during the entire periodany portion of sequestration. 
 

(3) From the time a person reports for jury service until 
the person is discharged from jury service, that person is prohibited 
from using electronic devices for any of the following purposes: 
 

(A) making or transmitting still or moving 
photographs, audio recordings, video recordings, or images of any 
kind of the court proceedings; 
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(B) transmitting or accessing text or data during the 

court proceedings; 
 

(C) transmitting or accessing text or data about the 
case on which the juror is serving; 
 

(D) researching, transmitting, or accessing 
information about the case on which the juror is serving;  
 

(E) otherwise communicating about the case on 
which the juror is serving; or 
 

(F) otherwise communicating about the jury 
deliberations. 
 

(4) Nothing in this rule is to be construed to limit or 
impair the authority of a chief judge or presiding judge to grant 
permission to a juror to retain his or her electronic device during 
trial proceedings. 
 

(5) The jury summons mailed to prospective jurors 
should contain a notice that electronic devices will be removed from 
all members of a jury panel before jury deliberations begin and as 
directed by the presiding judge, may be removed at other stages of a 
trial. At the beginning of the trial, the presiding judge should advise 
the jury panel about the removal of electronic devices. 
 

(c) Use of Electronic Devices by Jurors During Proceedings 
Conducted by Audio-Video Communication Technology. When 
prospective jurors participate in voir dire or empaneled jurors 
participate in a trial through audio-video communication 
technology as described in rule 2.530(c) and authorized by another 
rule of procedure, the following provisions govern: 
 

(1) Presiding judges should ensure that the prospective 
and empaneled jurors have the technical ability and means 
necessary to connect to and participate in the court proceeding. 
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(2) Prospective and empaneled jurors may not use an 
electronic device during a court proceeding, except for the sole 
purpose of participating in the court proceeding, unless otherwise 
authorized by the presiding judge. When empaneled jurors are 
sequestered, the presiding judge may determine whether any 
electronic devices may be used by those jurors during any portion 
of sequestration. 
 

(3) Prospective and empaneled jurors are subject to the 
prohibitions specified in subdivision (b)(3).  
 

(4) Nothing in this rule is to be construed to limit or 
impair the authority of a chief judge or presiding judge to grant 
permission to a prospective or an empaneled juror to use his or her 
electronic device during a court proceeding.  
  

(5) The jury summons mailed to prospective jurors who 
may participate in voir dire or trial through audio-video 
communication technology should contain a notice indicating that 
electronic devices may not be used during those court proceedings 
except for the sole purpose of participating in the court proceeding, 
unless otherwise authorized by the presiding judge. The summons 
should also indicate that the use of electronic devices may be 
prohibited by a presiding judge during a period of sequestration. At 
the beginning of voir dire and trial, the presiding judge should 
advise the prospective and empaneled jurors about the prohibition 
against using electronic devices during the court proceeding for any 
purpose other than participating in the court proceeding.   
 

(cd) Use of Electronic Devices by Others. 
 

(1) The use of electronic devices in a courtroom is subject 
at all times to the authority of the presiding judge or quasi-judicial 
officer to 
 

(A) control the conduct of proceedings before the 
court; 
 

(B) ensure decorum and prevent distractions; and 
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(C) ensure the fair administration of justice in the 

pending cause. 
 

(2) The use of electronic devices in a courthouse or court 
facility is subject at all times to the authority of the chief judge to 
 

(A) ensure decorum and prevent distractions; 
 

(B) ensure the fair administration of justice; and 
 

(C) preserve court security. 
 

Committee Note 
 

2013 Adoption. Subdivision (c), Use of Electronic Devices by 
Others, parallels Florida Rule of General Practice and Judicial 
Administration 2.450(a) regarding the use of electronic devices by 
the media. 
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RULE 2.516 SERVICE OF PLEADINGS AND DOCUMENTS 
 

(a) Service; When Required. Unless the court otherwise 
orders, or a statute or supreme court administrative order specifies 
a different means of service, every pleading subsequent to the initial 
pleading and every other document filed in any court proceeding, 
except applications for witness subpoenas and documents served 
by formal notice or required to be served in the manner provided for 
service of formal notice, must be served in accordance with this rule 
on each party. No service need be made on parties against whom a 
default has been entered, except that pleadings asserting new or 
additional claims against them must be served in the manner 
provided for service of summons.  
 

(b) Service; How Made. When service is required or permitted 
to be made upon a party represented by an attorney, service must 
be made upon the attorney unless service upon the party is ordered 
by the court.  
 

(1) Service by Electronic Mail (“e-mail”). All documents 
required or permitted to be served on another party must be served 
by e-mail, unless the parties otherwise stipulate or this rule 
otherwise provides. A filer of an electronic document has complied 
with this subdivision if the Florida Courts e-filing Portal (“Portal”) or 
other authorized electronic filing system with a supreme court 
approved electronic service system (“e-Service system”) served the 
document by e-mail or provided a link by e-mail to the document on 
a website maintained by a clerk (“e-Service”). The filer of an 
electronic document must verify that the Portal or other e-Service 
system uses the names and e-mail addresses provided by the 
parties pursuant to subdivision (b)(1)(A).  
 

(A) Service on Attorneys. Unless excused 
pursuant to subdivision (b)(1)(B), Uupon appearing in a proceeding 
an attorney must designate a primary e-mail address and may 
designate no more than two secondary e-mail addresses and is 
responsible for the accuracy of and changes to that attorney’s own 
e-mail addresses maintained by the Portal or other e-Service 
system. Thereafter, service must be directed to all designated e-mail 
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addresses in that proceeding. Every document filed or served by an 
attorney thereafter must include the primary e-mail address of that 
attorney and any secondary e-mail addresses. If an attorney does 
not designate any e-mail address for service, documents may be 
served on that attorney at the e-mail address on record with The 
Florida Bar.  
 

(B) Exception to E-mail Service on Attorneys. 
Upon motion by an attorney demonstrating that the attorney has no 
e-mail account and lacks access to the Internet at the attorney's 
office, the court may excuse the attorney from the requirements of 
e-mail service. Service on and by an attorney excused by the court 
from e-mail service must be by the means provided in subdivision 
(b)(2). 

 
(C) Service on and by Parties Not Represented by 

an Attorney. Unless excused pursuant to subdivision (b)(1)(D), 
Aany party not represented by an attorney maymust serve a 
designation of a primary e-mail address and also may designate no 
more than two secondary e-mail addresses to which service must be 
directed in that proceeding by the means provided in subdivision 
(b)(1) of this rule. If a party not represented by an attorney does not 
designate an e-mail address for service in a proceeding, service on 
and by that party must be by the means provided in subdivision 
(b)(2).  
 
   (D) Exceptions to E-mail Service on and by 
Parties Not Represented by an Attorney. The clerk of court must 
excuse a party who is not represented by an attorney from the 
requirements of e-mail service if the party declares on Florida Rule 
of General Practice and Judicial Administration Form 2.601, under 
penalties of perjury, that the party is in custody, does not have an 
e-mail account, or does not have regular access to the Internet. The 
clerks of court shall make this form available to the public at their 
offices and on their websites. If a party not represented by an 
attorney is excused from e-mail service, service on and by that 
party must be by the means provided in subdivision (b)(2). 
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(DE) Time of Service. Service by e-mail is complete 
on the date it is sent.  
 

(i) If, however, the e-mail is sent by the Portal 
or other e-Service system, service is complete on the date the served 
document is electronically filed.  
 

(ii) If the person required to serve a document 
learns that the e-mail was not received by an intended recipient, the 
person must immediately resend the document to that intended 
recipient by e-mail, or by a means authorized by subdivision (b)(2) 
of this rule.  
 

(EF) Format of E-mail for Service. Service of a 
document by e-mail is made by an e-mail sent to all addresses 
designated by the attorney or party not represented by an attorney 
with either (a) a copy of the document in PDF format attached or (b) 
a link to the document on a website maintained by a clerk.  
 

(i) All documents served by e-mail must be 
sent by an e-mail message containing a subject line beginning with 
the words “SERVICE OF COURT DOCUMENT” in all capital letters, 
followed by the case number and case style of the proceeding in 
which the documents are being served.  
 

(ii) The body of the e-mail must identify the 
court in which the proceeding is pending, the case number, the 
name of the initial party on each side, the title of each document 
served with that e-mail, and the name and telephone number of the 
person required to serve the document.  
 

(iii) Any document served by e-mail may be 
signed by any of the “/s/,” “/s,” or “s/” formats.  
 

(iv) Any e-mail which, together with its 
attached documents, exceeds the appropriate size limitations 
specified in the Florida Supreme Court Standards for Electronic 
Access to the Court, must be divided and sent as separate e-mails, 
no one of which may exceed the appropriate size limitations 
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specified in the Florida Supreme Court Standards for Electronic 
Access to the Court and each of which must be sequentially 
numbered in the subject line.  
 

(2) Service by Other Means. In addition to, and not in 
lieu of, service by e-mail, service may also be made upon attorneys 
and parties not represented by an attorney by any of the means 
specified in this subdivision. If a document is served by more than 
one method of service, the computation of time for any response to 
the served document shallmust be based on the method of service 
that provides the shortest response time. Service on and by all 
parties who are not represented by an attorney and who do not 
designate an e-mail addressare excused from e-mail service, and on 
and by all attorneys excused from e-mail service, must be made by 
delivering a copy of the document or by mailing it to the party or 
attorney at their last known address or, if no address is known, by 
noting the non-service in the certificate of service, and stating in the 
certificate of service that a copy of the served document may be 
obtained, on request, from the clerk of the court or from the party 
serving the document. Service by mail is complete upon mailing. 
Delivery of a copy within this rule is complete upon:  
 

(A) handing it to the attorney or to the party,  
 

(B) leaving it at the attorney’s or party’s office with a 
clerk or other person in charge thereof, 
 

(C) if there is no one in charge, leaving it in a 
conspicuous place therein,  
 

(D) if the office is closed or the person to be served 
has no office, leaving it at the person’s usual place of abode with 
some person of his or her family above 15 years of age and 
informing such person of the contents, or  
 

(E) transmitting it by facsimile to the attorney’s or 
party’s office with a cover sheet containing the sender’s name, firm, 
address, telephone number, and facsimile number, and the number 
of pages transmitted. When service is made by facsimile, a copy 
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must also be served by any other method permitted by this rule. 
Facsimile service occurs when transmission is complete.  
 

(F) Service by delivery shall beis deemed complete 
on the date of delivery.  
 

(c) Service; Numerous Defendants. In actions when the 
parties are unusually numerous, the court may regulate the service 
contemplated by these rules on motion or on its own initiative in 
such manner as may be found to be just and reasonable.  
 

(d) Filing. All documents must be filed with the court either 
before service or immediately thereafter, unless otherwise provided 
for by general law or other rules. If the original of any bond or other 
document required to be an original is not placed in the court file or 
deposited with the clerk, a certified copy must be so placed by the 
clerk.  
 

(e) Filing Defined. The filing of documents with the court as 
required by these rules must be made by filing them with the clerk 
in accordance with rule 2.525, except that the judge may permit 
documents to be filed with the judge, in which event the judge must 
note the filing date before him or her on the documents and 
transmit them to the clerk. The date of filing is that shown on the 
face of the document by the judge’s notation or the clerk’s time 
stamp, whichever is earlier.  
 

(f) Certificate of Service. When any attorney certifies in 
substance: 

 
“I certify that the foregoing document has been furnished to 

(here insert name or names, addresses used for service, and mailing 
addresses) by (e-mail) (delivery) (mail) (fax) on ... (date) ... 
 

_________________________ 
Attorney”  

 
the certificate is taken as prima facie proof of such service in 

compliance with this rule.  



B-53 
 

(g) Service by Clerk. When the clerk is required to serve 
notices and other documents, the clerk may do so by e-mail as 
provided in subdivision (b)(1) or by any other method permitted 
under subdivision (b)(2). Service by a clerk is not required to be by 
e-mail.  
 

(h) Service of Orders.  
 

(1) A copy of all orders or judgments must be transmitted 
by the court or under its direction to all parties at the time of entry 
of the order or judgment. No service need be made on parties 
against whom a default has been entered except orders setting an 
action for trial and final judgments that must be prepared and 
served as provided in subdivision (h)(2). The court may require that 
orders or judgments be prepared by a party, may require the party 
to furnish the court with stamped, addressed envelopes for service 
of the order or judgment, and may require that proposed orders and 
judgments be furnished to all parties before entry by the court of 
the order or judgment. The court may serve any order or judgment 
by e-mail to all attorneys and parties not represented by an 
attorney who have not been excused from e-mail service and to all 
parties not represented by an attorney who have designated an e-
mail address for service.  
 

(2) When a final judgment is entered against a party in 
default, the court must mail a conformed copy of it to the party. The 
party in whose favor the judgment is entered must furnish the court 
with a copy of the judgment, unless it is prepared by the court, with 
the address of the party to be served. If the address is unknown, 
the copy need not be furnished. 
 

(3) This subdivision is directory and a failure to comply 
with it does not affect the order or judgment, its finality, or any 
proceedings arising in the action. 
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FORM 2.601. REQUEST TO BE EXCUSED FROM E-MAIL 
SERVICE BY A PARTY NOT REPRESENTED BY 
AN ATTORNEY 

 
(CAPTION) 
 

 
REQUEST TO BE EXCUSED FROM E-MAIL SERVICE FOR A  

PARTY NOT REPRESENTED BY AN ATTORNEY 
 
 . . . . .(name). . . . . requests to be excused pursuant to Fla. R. 
Gen. Prac. & Jud. Admin. 2.516(b)(1)(D) from the requirements of e-
mail service because I am not represented by an attorney and: 
 
  ☐ I am in custody. 
 
  ☐ I do not have an e-mail account. 
 
  ☐ I do not have regular access to the internet. 
 
 By choosing not to receive documents by e-mail service, I 
understand that I will receive all copies of notices, orders, 
judgments, motions, pleadings, or other written communications by 
delivery or mail at the following address: . . . . .(address). . . . . . 
 
 I understand that I must keep the clerk’s office and the 
opposing party or parties notified of my current mailing address. 
 
 Pursuant to section 92.525, Florida Statutes, under penalties 
of perjury, I declare that I have read the foregoing request and that 
the facts stated in it are true. 
Dated: . . . . . . . . . . 
Signature: ________________________________________ 
Print name: . . . . . . . . . . 
Phone number: . . . . . . . . . . 
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CLERK’S DETERMINATION 

 
 Based on the information provided in this request, I have 
determined that the applicant is ☐ excused or ☐ not excused from 
the e-mail service requirements of Fla. R. Gen. Prac. & Jud. Admin. 
2.516(b)(1)(C).   
Dated: . . . . . . . . . . 
Signature of the Clerk of Court: ___________________________________ 
 

 
CERTIFICATE OF SERVICE 

 
 I certify that a copy hereof has been furnished to the clerk of 
court for . . . . . . County and . . . . .(insert name(s) and address(es) 
of parties used for service). . . . . by . . . . .(delivery) (mail). . . . . on . 
. . . .(date). . . . . . 

                                     
 _____________________________________________  
     . . . . .(name of party). . . . . 
 

 
A PERSON WHO IS NOT EXCUSED MAY SEEK REVIEW BY A 
JUDGE BY REQUESTING A HEARING TIME.  
 
 Sign here if you want the Judge to review the clerk’s 
determination that you are not excused from the e-mail service 
requirements:  
Dated: . . . . . . . . . . 
Signature: ______________________________________________________ 
Print Name: _____________________________________________________ 
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FORM 2.602. DESIGNATION OF E-MAIL ADDRESS BY A PARTY 
NOT REPRESENTED BY AN ATTORNEY 

 

(CAPTION) 

 

DESIGNATION OF E-MAIL ADDRESS FOR A  
PARTY NOT REPRESENTED BY AN ATTORNEY 

 

 Pursuant to Fla. R. Gen. Prac. & Jud. Admin. 2.516(b)(1)(C), I, 
. . . . . .(name). . . . ., designate the e-mail address(es) below for 
electronic service of all documents related to this case. 

 By completing this form, I am authorizing the court, clerk of 
court, and all parties to send copies of notices, orders, judgments, 
motions, pleadings, or other written communications to me by e-
mail or through the Florida Courts E-filing Portal. 

 I understand that I must keep the clerk’s office and the 
opposing party or parties notified of my current e-mail address(es) 
and that all copies of notices, orders, judgments, motions, 
pleadings, or other written communications in this case will be 
served at the e-mail address(es) on record at the clerk’s office. 
 
 . . . . .(designated e-mail address). . . . . 

 . . . . .(secondary designated e-mail address(es) (if any)). . . . . 

  
CERTIFICATE OF SERVICE 

 

 I certify that a copy hereof has been furnished to the clerk of 
court for . . . . . . County and . . . . .(insert name(s) and address(es) 
of parties used for service). . . . . by . . . . .(e-mail) (delivery) (mail). . . 
. . on . . . . .(date). . . . . . 

_______________________ 
.....(signature)..... 



.....(printed name).....

.....(e-mail address).....

.....(address).....

.....(phone number).....

B-57



B-58 
 

FORM 2.603. CHANGE OF MAILING ADDRESS OR 
DESIGNATED E-MAIL ADDRESS  

 
 
(CAPTION)  
 
 

NOTICE OF CHANGE OF MAILING ADDRESS 
OR DESIGNATED E-MAIL ADDRESS 

 
 I, __________________ certify that my . . . . .(mailing address or 
designated e-mail address). . . . . has changed to __________________ 
__________________________________________________________________. 
 
 I understand that I must keep the clerk’s office and any 
opposing party or parties notified of my current mailing address or 
e-mail address. I will file a written notice with the clerk if my 
mailing address or e-mail address changes again.  
 
 

CERTIFICATE OF SERVICE 
 

 I certify that a copy hereof has been furnished to the clerk of 
court for . . . . . . County and . . . . .(insert name(s) and address(es) 
of parties used for service). . . . . by . . . . .(e-mail) (delivery) (mail). . . 
. . on . . . . .(date). . . . . . 

_________________________ 
.....(signature).....  
…..(printed name)….. 
.....(e-mail address).....  
…..(address)…..  
…..(phone number)….. 
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RULE 2.530.  COMMUNICATION EQUIPMENTTECHNOLOGY 
 

(a) Definitions. Communication equipment means a 
conference telephone or other electronic device that permits all 
those appearing or participating to hear and speak to each other, 
provided that all conversation of all parties is audible to all persons 
present.The following definitions apply to this rule:  

 
(1) “Audio communication technology” means electronic 

devices, systems, applications, or platforms that permit all 
participants to hear and speak to all other participants in real time. 

 
(2) “Audio-video communication technology” means 

electronic devices, systems, applications, or platforms that permit 
all participants to hear, see, and speak to all other participants in 
real time. 
 

(3) “Communication technology” means audio 
communication technology or audio-video communication 
technology. 
 

(4) “Court official” means a county or circuit court judge, 
general magistrate, special magistrate, or hearing officer. 

 
(b) Use by All PartiesGenerally. A county or circuit court 

judge may, upon the court's own motion or upon the written 
request of a party, direct that communication equipment be used 
for a motion hearing, pretrial conference, or a status conference. A 
judge must give notice to the parties and consider any objections 
they may have to the use of communication equipment before 
directing that communication equipment be used. The decision to 
use communication equipment over the objection of parties will be 
in the sound discretion of the trial court, except as noted below. 
Unless governed by another rule of procedure or general law, 
communication technology may be used for all proceedings before a 
court official as provided by this rule. Subject to subdivision (b)(1) 
or (b)(2), if applicable, a court official may authorize the use of 
communication technology for the presentation of testimony or for 
other participation in a proceeding upon the written motion of a 
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party or at the discretion of the court official. Reasonable advance 
notice of the specific form of communication technology to be used 
and directions for access to the communication technology must be 
provided in the written motion or in a written notice from the court 
official exercising discretion. The motion or notice must be served 
on all who are entitled to notice of the proceeding. A party may 
object in writing to the use of communication technology within 10 
days after service of the motion or notice or within such other 
period as may be directed by the court official. A party waives 
objections to the use of communication technology by failing to 
timely object to the motion or notice unless, before the date of the 
proceeding, the party establishes good cause for the failure to timely 
object. A courtesy copy of the written motion or objection must be 
provided to the court official in an electronic or a paper format as 
directed by the court official. The court official must consider any 
objection before authorizing the use of communication technology. 
The decision to authorize the use of communication technology over 
objection shall be in the discretion of the court official.  

 
(c) Use Only by Requesting Party. A county or circuit court 

judge may, upon the written request of a party upon reasonable 
notice to all other parties, permit a requesting party to participate 
through communication equipment in a scheduled motion hearing; 
however, any such request (except in criminal, juvenile, and 
appellate proceedings) must be granted, absent a showing of good 
cause to deny the same, where the hearing is set for not longer than 
15 minutes.  

 
(1) Non-Evidentiary Proceedings. A court official must 

grant a motion to use communication technology for a non-
evidentiary proceeding scheduled for 30 minutes or less unless the 
court official determines that good cause exists to deny the motion. 

 
(2) Testimony.  
 

(A) Procedure. A written motion by a party to 
present testimony through communication technology must set 
forth good cause why the testimony should be allowed in the 
specific form requested and must specify whether each party 
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consents to the form requested. In determining whether good cause 
exists, the court official may consider, without limitation, the 
technological capabilities of the courtroom, how the presentation of 
testimony through communication technology advances the 
proceeding or case to resolution, the consent of the parties, the 
time-sensitivity of the matter, the nature of the relief sought and the 
amount in controversy in the case, the resources of the parties, the 
anticipated duration of the testimony, the need and ability to review 
and identify documents during testimony, the probative value of the 
testimony, the geographic location of the witness, the cost and 
inconvenience in requiring the physical presence of the witness, the 
applicability of any constitutional rights for the confrontation of the 
witness in delinquency proceedings, the need to observe the 
demeanor of the witness, the potential for unfair surprise, and any 
other matter relevant to the request. 

 
(d) Testimony. 
 

(1) Generally. A county or circuit court judge, general 
magistrate, special magistrate, or hearing officer may allow 
testimony to be taken through communication equipment if all 
parties consent or if permitted by another applicable rule of 
procedure. 

 
(2) Procedure. Any party desiring to present testimony 

through communication equipment shall, prior to the hearing or 
trial at which the testimony is to be presented, contact all parties to 
determine whether each party consents to this form of testimony. 
The party seeking to present the testimony shall move for 
permission to present testimony through communication 
equipment, which motion shall set forth good cause as to why the 
testimony should be allowed in this form. 

 
(3B) Administration of the Oath. Before 

Ttestimony may be takenpresented through communication 
equipment only if a notary public or othertechnology, the oath must 
be administered to the witness as provided in this subdivision. 
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(i) Person Administering the Oath is 
Physically Present with the Witness. An oath may be 
administered to a witness testifying through communication 
technology by a person who is physically present with the witness if 
the person is authorized to administer oaths in the witness's 
jurisdiction is present with the witness and administers the oath is 
administered consistent with the laws of thethat jurisdiction. 

 
(ii) Person Administering the Oath is not 

Physically Present with the Witness. An oath may be 
administered to a witness testifying through audio-video 
communication technology by a person who is not physically 
present with the witness if the person is authorized to administer 
oaths in the State of Florida and the oath is administered through 
audio-video communication technology in a manner consistent with 
the general laws of the State of Florida. If the witness is not located 
in the State of Florida, the witness must consent to be bound by an 
oath administered under the general laws of the State of Florida.   
 

(4C) Confrontation Rights. In juvenile and 
criminaldelinquency proceedings, the defendantjuvenile must make 
an informed waiver of any confrontation rights that may be 
abridged by the use of communication equipmenttechnology. 

 
(D) Limitation on the Form of Communication 

Technology Used. If the use of communication technology is 
authorized under this rule for a proceeding in which the mental 
capacity or competency of a person is at issue, only audio-video 
communication technology may be used for the presentation of 
testimony by that person. 

 
(5) Video Testimony. If the testimony to be presented 

utilizes video conferencing or comparable two-way visual 
capabilities, the court in its discretion may modify the procedures 
set forth in this rule to accommodate the technology utilized. 

 
(c) Use by Jurors. At the discretion of a chief judge, an 

administrative judge, or a county or circuit court judge, prospective 
jurors may participate, prior to the beginning of voir dire, through 
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communication technology in a court proceeding to determine 
whether the prospective jurors will be disqualified, be excused, or 
have their jury duty postponed. If authorized by another rule of 
procedure, prospective jurors may participate in voir dire and 
empaneled jurors may participate in a trial through audio-video 
communication technology.  

 
(ed) Burden of Expense. Unless otherwise directed by the 

court, Tthe cost for the use of theaudio-video communication 
equipmenttechnology is the responsibility of the requesting party 
unless otherwise directed by the court, subject to allocation or 
taxation as costs. 

 
(fe) Override of Family Violence Indicator. Communications 

equipmenttechnology may be used for a hearing on a petition to 
override a family violence indicator under Florida Family Law Rule 
of Procedure 12.650. 
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RULE 3.116.  USE OF COMMUNICATION TECHNOLOGY 
 
(a) Definitions. The definitions for the terms “audio 

communication technology,” “audio-video communication 
technology,” and “communication technology” in Florida Rule of 
General Practice and Judicial Administration 2.530(a) apply to this 
rule and to other rules in the Florida Rules of Criminal Procedure 
that use those terms. 

 
(b) Generally. Use of communication technology in 

proceedings subject to the Florida Rules of Criminal Procedure is 
governed by this rule, except that rules 3.130(a), 3.160(a), 3.180(b), 
3.220(h), and 3.851(f) govern the use of audio-video communication 
technology in the manner authorized by those rules.   

 
(c) Pretrial Conferences. A judge may, upon the court's own 

motion or upon the written request of a party, direct that 
communication technology be used by one or more parties for 
attendance at a pretrial conference, except that, before a judge may 
direct that the defendant participate in the pretrial conference using 
communication technology, the defendant or the defendant’s 
counsel must waive the defendant’s physical attendance at the 
pretrial conference pursuant to rules 3.180(a)(3) and 3.220(o)(1). A 
judge must give notice to the parties and consider any objections 
they may have to the use of communication technology before 
directing that communication technology be used. The decision to 
use communication technology over the objection of parties will be 
in the discretion of the trial court, except as noted below. 

 
(d) Testimony. 

 
(1) Generally. A judge may allow testimony to be taken 

through communication technology if all parties consent. 
 

(2) Procedure. Any party desiring to present testimony 
through communication technology must, prior to the hearing or 
trial at which the testimony is to be presented, contact all parties to 
determine whether each party consents to this form of testimony. 
The party seeking to present the testimony must move for 
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permission to present testimony through communication 
technology, which motion must set forth good cause as to why the 
testimony should be allowed in this form. 
 

(3) Oath. The oath must be administered for testimony 
taken through communication technology in the manner provided 
by Florida Rule of General Practice and Judicial Administration 
2.530(b)(2)(B). 
 

(4) Confrontation Rights. The defendant must make an 
informed waiver of any confrontation rights that may be abridged by 
the use of communication technology. 
 

(e) Burden of Expense. The cost for the use of the 
communication technology is the responsibility of the requesting 
party unless otherwise directed by the court. 
 

Workgroup on the Continuity of Court Operations and 
Proceedings During and After COVID-19 Note 

 
202* Adoption. This rule is created to authorize the use of 

communication technology for criminal proceedings while 
safeguarding the rights of the accused. It is based on Florida Rule of 
General Practice and Judicial Administration 2.530, as amended by 
In re: Amends. to Fla. Rules of Jud. Admin., 73 So. 3d 210, 211 (Fla. 
2011), but updates and revises the text of that version of the rule 
to: 1) use the terms “audio communication technology,” “audio-
video communication technology,” and “communication 
technology”; 2) identify other rules in the Florida Rules of Criminal 
Procedure that will continue to govern the use of audio-video 
communication technology under specified circumstances; 3) 
consolidate subdivisions (b) and (c) of rule 2.530, as amended in 
2011, to recognize rules 3.180(a)(3) and 3.220(o)(1), as amended in 
In re: Amendments to Florida Rules of Civil Procedure, Florida Rules 
of General Practice and Judicial Administration, Florida Rules of 
Criminal Procedure, Florida Probate Rules, Florida Rules of Traffic 
Court, Florida Small Claims Rules, and Florida Rules of Appellate 
Procedure, No. SC21-990 (Fla. 202*), and provide that a judge may, 
on its own motion or the written request of party, direct the use of 
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communication technology by one or more parties for attendance at 
a pretrial conference, except that, before a judge may direct that the 
defendant participate in the pretrial conference using 
communication technology, a waiver of the defendant’s physical 
attendance must be obtained pursuant to rules 3.180(a)(3) and 
3.220(o)(1); 4) substitute the term “a pretrial conference” for the 
phrase “a motion hearing, pretrial conference, or a status 
conference” used in subdivision (b) of rule 2.530, as amended in 
2011, because case law has construed the term in the context of 
rules 3.180(a)(3) and 3.220(o)(1) as including a motion hearing and 
a status conference; and 5) add authority for the oath to be 
administered to a witness who is testifying through audio-video 
communication technology by an authorized person who is not 
physically present with the witness subject to specified 
requirements.   
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RULE 3.180.  PRESENCE OF DEFENDANT 
 

(a) Presence of Defendant. In all prosecutions for crime the 
defendant shallmust be present: 

 
(1) at first appearance; 
 
(2) when a plea is made, unless a written plea of not 

guilty shall behas been made in writing under the provisions of rule 
3.170(a); 

 
(3) at any pretrial conference, unless the defendant’s 

presence is waived in writing or on the record by the defendant in 
writing or by the defendant’s counsel with the defendant’s consent; 

 
(4) at the beginning of the trial during the examination, 

challenging, impaneling, and swearing of the jury; 
 
(5) at all proceedings before the court when the jury is 

present; 
 
(6) when evidence is addressed to the court out of the 

presence of the jury for the purpose of laying the foundation for the 
introduction of evidence before the jury; 

 
(7) at any view by the jury; 
 
(8) at the rendition of the verdict; and 
 
(9) at the pronouncement of judgment and the imposition 

of sentence. 
 

(b) Presence; Definition. Except as permitted by rule 
3.130 relating to first appearance hearings, aA defendant is present 
for purposes of this rule if the defendant is physically in attendance 
for the courtroom proceeding, and has a meaningful opportunity to 
be heard through counsel on the issues being discussed and the 
defendant: 
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(1) is physically in attendance for the courtroom 
proceeding; 

 
(2) waives physical attendance in writing or on the record 

for a proceeding that requires the defendant’s presence under 
subdivision (a)(2) or (a)(9), the court accepts the waiver, and the 
defendant appears by audio-video communication technology; or 

 
(3) appears by audio-video communication technology for 

a first appearance hearing under rule 3.130. 
 

(c) Defendant Absenting Self. 
 

(1) Trial. If the defendant is present at the beginning of 
the trial and thereafter, during the progress of the trial or before the 
verdict of the jury has been returned into court, voluntarily absents 
himself or herself from the presence of the court without leave of 
court, or is removed from the presence of the court because of his 
or her disruptive conduct during the trial, the trial of the cause or 
the return of the verdict of the jury in the case shall not thereby be 
postponed or delayed, but the trial, the submission of the case to 
the jury for verdict, and the return of the verdict thereon shall 
proceed in all respects as though the defendant were present in 
court at all times. 

 
(2) Sentencing. If the defendant is present at the 

beginning of the trial and thereafter absents himself or herself as 
described in subdivision (1), or if the defendant enters a plea of 
guilty or no contest and thereafter absents himself or herself from 
sentencing, the sentencing may proceed in all respects as though 
the defendant were present at all times. 

 
(d) Defendant May Be Tried in Absentia for 

Misdemeanors. Persons prosecuted for misdemeanors may, at their 
own request, by leave of court, be excused from attendance at any 
or all of the proceedings aforesaid. 

 
(e) Presence of Corporation. A corporation may appear by 

counsel at all times and for all purposes. 
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Committee Notes 

 
1968 Adoption. (a) The suggested rule is in great part a 

recopying of section 914.01, Florida Statutes: 
 
In (3) the words “at the beginning of the trial” are 

recommended for inclusion to avoid questions arising as to the 
necessity for the defendant’s presence at times other than upon 
trial, such as when the jury venire is ordered, etc. 

 
Subdivision (a)(8) is not in the present statute. However, it is 

deemed advisable to include it, as the several sections of chapter 
921, Florida Statutes, particularly section 921.07, appear to 
impliedly or expressly require the defendant’s presence at such 
times. 

 
(c) The statute and the suggested rule make no distinction 

between capital and other cases. In all probability, however, were a 
person on trial for a capital case to escape during trial, a mistrial 
should be ordered if such person were not captured within a 
reasonable time. 

 
(d) It is suggested that this language be used rather than the 

all-inclusive general language of the present statute as to 
misdemeanor cases. 

 
(e) This provision does not appear in section 914.01, Florida 

Statutes, but it is a part of Federal Rule of Criminal Procedure 43. It 
is deemed useful to include it. 

 
1972 Amendment. Same as prior rule except (3) added to 

conform to rule 3.220(k); other subdivisions renumbered. 
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RULE 3.220.  DISCOVERY 
 
(a) Notice of Discovery. After the filing of the charging 

document, a defendant may elect to participate in the discovery 
process provided by these rules, including the taking of discovery 
depositions, by filing with the court and serving on the prosecuting 
attorney a “Notice of Discovery” which shall bind both the 
prosecution and defendant to all discovery procedures contained in 
these rules. Participation by a defendant in the discovery process, 
including the taking of any deposition by a defendant or the filing of 
a public records request under chapter 119, Florida Statutes, for 
law enforcement records relating to the defendant's pending 
prosecution, which are nonexempt as a result of a codefendant's 
participation in discovery, shall be an election to participate in 
discovery and triggers a reciprocal discovery obligation for the 
defendant. If any defendant knowingly or purposely shares in 
discovery obtained by a codefendant, the defendant shall be deemed 
to have elected to participate in discovery. 

 
(b) Prosecutor's Discovery Obligation. 

 
(1) Within 15 days after service of the Notice of Discovery, 

the prosecutor shall serve a written Discovery Exhibit which shall 
disclose to the defendant and permit the defendant to inspect, copy, 
test, and photograph the following information and material within 
the state's possession or control, except that any property or 
material that portrays sexual performance by a child or constitutes 
child pornography may not be copied, photographed, duplicated, or 
otherwise reproduced so long as the state attorney makes the 
property or material reasonably available to the defendant or the 
defendant's attorney: 

 
(A) a list of the names and addresses of all persons 

known to the prosecutor to have information that may be relevant 
to any offense charged or any defense thereto, or to any similar fact 
evidence to be presented at trial under section 90.404(2), Florida 
Statutes. The names and addresses of persons listed shall be clearly 
designated in the following categories: 
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(i) Category A. These witnesses shall include 
(1) eye witnesses, (2) alibi witnesses and rebuttal to alibi witnesses, 
(3) witnesses who were present when a recorded or unrecorded 
statement was taken from or made by a defendant or codefendant, 
which shall be separately identified within this category, (4) 
investigating officers, (5) witnesses known by the prosecutor to have 
any material information that tends to negate the guilt of the 
defendant as to any offense charged, (6) child hearsay witnesses, (7) 
expert witnesses who have not provided a written report and a 
curriculum vitae or who are going to testify, and (8) informant 
witnesses, whether in custody, who offer testimony concerning the 
statements of a defendant about the issues for which the defendant 
is being tried. 

 
(ii) Category B. All witnesses not listed in 

either Category A or Category C. 
 
(iii) Category C. All witnesses who performed 

only ministerial functions or whom the prosecutor does not intend 
to call at trial and whose involvement with and knowledge of the 
case is fully set out in a police report or other statement furnished 
to the defense; 

 
(B) the statement of any person whose name is 

furnished in compliance with the preceding subdivision. The term 
“statement” as used herein includes a written statement made by 
the person and signed or otherwise adopted or approved by the 
person and also includes any statement of any kind or manner 
made by the person and written or recorded or summarized in any 
writing or recording. The term “statement” is specifically intended to 
include all police and investigative reports of any kind prepared for 
or in connection with the case, but shall not include the notes from 
which those reports are compiled; 

 
(C) any written or recorded statements and the 

substance of any oral statements made by the defendant, including 
a copy of any statements contained in police reports or report 
summaries, together with the name and address of each witness to 
the statements; 
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(D) any written or recorded statements and the 

substance of any oral statements made by a codefendant; 
 
(E) those portions of recorded grand jury minutes 

that contain testimony of the defendant; 
 
(F) any tangible papers or objects that were obtained 

from or belonged to the defendant; 
 
(G) whether the state has any material or 

information that has been provided by a confidential informant; 
 
(H) whether there has been any electronic 

surveillance, including wiretapping, of the premises of the 
defendant or of conversations to which the defendant was a party 
and any documents relating thereto; 

 
(I) whether there has been any search or seizure 

and any documents relating thereto; 
 
(J) reports or statements of experts made in 

connection with the particular case, including results of physical or 
mental examinations and of scientific tests, experiments, or 
comparisons; 

 
(K) any tangible papers or objects that the 

prosecuting attorney intends to use in the hearing or trial and that 
were not obtained from or that did not belong to the defendant; 

 
(L) any tangible paper, objects, or substances in the 

possession of law enforcement that could be tested for DNA; and 
 
(M) whether the state has any material or 

information that has been provided by an informant witness, 
including: 
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(i) the substance of any statement allegedly 
made by the defendant about which the informant witness may 
testify; 

 
(ii) a summary of the criminal history record of 

the informant witness; 
 
(iii) the time and place under which the 

defendant's alleged statement was made; 
 
(iv) whether the informant witness has 

received, or expects to receive, anything in exchange for his or her 
testimony; 

 
(v) the informant witness' prior history of 

cooperation, in return for any benefit, as known to the prosecutor. 
 
(2) If the court determines, in camera, that any police or 

investigative report contains irrelevant, sensitive information or 
information interrelated with other crimes or criminal activities and 
the disclosure of the contents of the police report may seriously 
impair law enforcement or jeopardize the investigation of those 
other crimes or activities, the court may prohibit or partially restrict 
the disclosure. 

 
(3) The court may prohibit the state from introducing into 

evidence any of the foregoing material not disclosed, so as to secure 
and maintain fairness in the just determination of the cause. 

 
(4) As soon as practicable after the filing of the charging 

document the prosecutor shall disclose to the defendant any 
material information within the state's possession or control that 
tends to negate the guilt of the defendant as to any offense charged, 
regardless of whether the defendant has incurred reciprocal 
discovery obligations. 
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(c) Disclosure to Prosecution. 
 
(1) After the filing of the charging document and subject 

to constitutional limitations, the court may require a defendant to: 
 
(A) appear in a lineup; 
 
(B) speak for identification by witnesses to an 

offense; 
 
(C) be fingerprinted; 
 
(D) pose for photographs not involving re-enactment 

of a scene; 
 
(E) try on articles of clothing; 
 
(F) permit the taking of specimens of material under 

the defendant's fingernails; 
 
(G) permit the taking of samples of the defendant's 

blood, hair, and other materials of the defendant's body that 
involves no unreasonable intrusion thereof; 

 
(H) provide specimens of the defendant's 

handwriting; and 
 
(I) submit to a reasonable physical or medical 

inspection of the defendant's body. 
 
(2) If the personal appearance of a defendant is required 

for the foregoing purposes, reasonable notice of the time and 
location of the appearance shall be given by the prosecuting 
attorney to the defendant and his or her counsel. Provisions may be 
made for appearances for such purposes in an order admitting a 
defendant to bail or providing for pretrial release. 
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(d) Defendant's Obligation. 
 
(1) If a defendant elects to participate in discovery, either 

through filing the appropriate notice or by participating in any 
discovery process, including the taking of a discovery deposition, 
the following disclosures shall be made: 

 
(A) Within 15 days after receipt by the defendant of 

the Discovery Exhibit furnished by the prosecutor pursuant to 
subdivision (b)(1)(A) of this rule, the defendant shall furnish to the 
prosecutor a written list of the names and addresses of all 
witnesses whom the defendant expects to call as witnesses at the 
trial or hearing. When the prosecutor subpoenas a witness whose 
name has been furnished by the defendant, except for trial 
subpoenas, the rules applicable to the taking of depositions shall 
apply. 

 
(B) Within 15 days after receipt of the prosecutor's 

Discovery Exhibit the defendant shall serve a written Discovery 
Exhibit which shall disclose to and permit the prosecutor to 
inspect, copy, test, and photograph the following information and 
material that is in the defendant's possession or control: 

 
(i) the statement of any person listed in 

subdivision (d)(1)(A), other than that of the defendant; 
 
(ii) reports or statements of experts, that the 

defendant intends to use as a witness at a trial or hearing, made in 
connection with the particular case, including results of physical or 
mental examinations and of scientific tests, experiments, or 
comparisons; and 

 
(iii) any tangible papers or objects that the 

defendant intends to use in the hearing or trial. 
 
(2) The prosecutor and the defendant shall perform their 

obligations under this rule in a manner mutually agreeable or as 
ordered by the court. 
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(3) The filing of a motion for protective order by the 
prosecutor will automatically stay the times provided for in this 
subdivision. If a protective order is granted, the defendant may, 
within 2 days thereafter, or at any time before the prosecutor 
furnishes the information or material that is the subject of the 
motion for protective order, withdraw the defendant's notice of 
discovery and not be required to furnish reciprocal discovery. 

 
(e) Restricting Disclosure. The court on its own initiative or 

on motion of counsel shall deny or partially restrict disclosures 
authorized by this rule if it finds there is a substantial risk to any 
person of physical harm, intimidation, bribery, economic reprisals, 
or unnecessary annoyance or embarrassment resulting from the 
disclosure, that outweighs any usefulness of the disclosure to either 
party. 

 
(f) Additional Discovery. On a showing of materiality, the 

court may require such other discovery to the parties as justice may 
require. 

 
(g) Matters Not Subject to Disclosure. 
 

(1) Work Product. Disclosure shall not be required of 
legal research or of records, correspondence, reports, or 
memoranda to the extent that they contain the opinions, theories, 
or conclusions of the prosecuting or defense attorney or members of 
their legal staffs. 

 
(2) Informants. Disclosure of a confidential informant 

shall not be required unless the confidential informant is to be 
produced at a hearing or trial or a failure to disclose the informant's 
identity will infringe the constitutional rights of the defendant. 

 
(h) Discovery Depositions. 
 

(1) Generally. At any time after the filing of the charging 
document any party may take the deposition upon oral examination 
of any person authorized by this rule. A party taking a deposition 
shall give reasonable written notice to each other party and shall 
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make a good faith effort to coordinate the date, time, and location of 
the deposition to accommodate the schedules of other parties and 
the witness to be deposed. The notice shall state the time and the 
location where the deposition is to be taken, the name of each 
person to be examined, and a certificate of counsel that a good faith 
effort was made to coordinate the deposition schedule. After notice 
to the parties the court may, for good cause shown, extend or 
shorten the time and may change the location of the deposition. 
Except as provided herein, the procedure for taking the deposition, 
including the scope of the examination, and the issuance of a 
subpoena for deposition by an attorney of record in the action, shall 
be the same as that provided in the Florida Rules of Civil Procedure 
and section 48.031, Florida Statutes. Any deposition taken 
pursuant to this rule may be used by any party for the purpose of 
contradicting or impeaching the testimony of the deponent as a 
witness. The trial court or the clerk of the court may, upon 
application by a pro se litigant or the attorney for any party, issue 
subpoenas for the persons whose depositions are to be taken. In 
any case, including multiple defendants or consolidated cases, no 
person shall be deposed more than once except by consent of the 
parties or by order of the court issued on good cause shown. A 
witness who refuses to obey a duly served subpoena may be 
adjudged in contempt of the court from which the subpoena issued. 

 
(A) The defendant may, without leave of court, take 

the deposition of any witness listed by the prosecutor as a Category 
A witness or listed by a co-defendant as a witness to be called at a 
joint trial or hearing. After receipt by the defendant of the Discovery 
Exhibit, the defendant may, without leave of court, take the 
deposition of any unlisted witness who may have information 
relevant to the offense charged. The prosecutor may, without leave 
of court, take the deposition of any witness listed by the defendant 
to be called at a trial or hearing. 

 
(B) No party may take the deposition of a witness 

listed by the prosecutor as a Category B witness except upon leave 
of court with good cause shown. In determining whether to allow a 
deposition, the court should consider the consequences to the 
defendant, the complexities of the issues involved, the complexity of 
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the testimony of the witness (e.g., experts), and the other 
opportunities available to the defendant to discover the information 
sought by deposition. 

 
(C) A witness listed by the prosecutor as a Category 

C witness shall not be subject to deposition unless the court 
determines that the witness should be listed in another category. 

 
(D) No deposition shall be taken in a case in which 

the defendant is charged only with a misdemeanor or a criminal 
traffic offense when all other discovery provided by this rule has 
been complied with unless good cause can be shown to the trial 
court. In determining whether to allow a deposition, the court 
should consider the consequences to the defendant, the complexity 
of the issues involved, the complexity of the witness' testimony (e.g., 
experts), and the other opportunities available to the defendant to 
discover the information sought by deposition. However, this 
prohibition against the taking of depositions shall not be applicable 
if following the furnishing of discovery by the defendant the state 
then takes the statement of a listed defense witness pursuant 
to section 27.04, Florida Statutes. 

 
(2) Transcripts. No transcript of a deposition for which 

the state may be obligated to expend funds shall be ordered by a 
party unless it is in compliance with general law. 

 
(3) Location of Deposition. Unless the deposition will be 

taken by communication technology, Ddepositions of witnesses 
residing: 

 
 (A) in the county in which the trial is to take place 

shallmust be taken in the building in which the trial shallwill be 
held, such other location as is agreed on by the parties, or a 
location designated by the court. Depositions of witnesses residing; 
or 

 
 (B) outside the county in which the trial is to take 

place shallmust be taken in a court reporter's office in the county or 
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state in which the witness resides, such other location as is agreed 
on by the parties, or a location designated by the court. 

  
(4) Depositions of Sensitive Witnesses. Depositions of 

children under the age of 18 shall be videotaped unless otherwise 
ordered by the court. The court may order the videotaping of a 
deposition or the taking of a deposition of a witness with fragile 
emotional strength, or an intellectual disability as defined in section 
393.063, Florida Statutes, to be in the presence of the trial judge or 
a special magistrate. 

 
(5) Depositions of Law Enforcement Officers. Subject 

to the general provisions of subdivision (h)(1), law enforcement 
officers shall appear for deposition, without subpoena, upon written 
notice of taking deposition delivered at the physical address of the 
law enforcement agency or department, or an e-mail or other 
address designated by the law enforcement agency or department, 5 
days prior to the date of the deposition. Any physical address or e-
mail address designated by a law enforcement agency or 
department for service of notice of deposition shall be provided by 
the prosecuting attorney with discovery. Law enforcement officers 
who fail to appear for deposition after being served notice as 
required by the rule may be adjudged in contempt of court. 

 
(6) Witness Coordinating Office/Notice of Taking 

Deposition. If a witness coordinating office has been established in 
the jurisdiction pursuant to applicable Florida Statutes, the 
deposition of any witness should be coordinated through that office. 
The witness coordinating office should attempt to schedule the 
depositions of a witness at a time and location convenient for the 
witness and acceptable to the parties. 

 
(7) Defendant's Physical Presence. A defendant 

shallmay not be physically present at a deposition except on 
stipulation of the parties or as provided by this rule. The court may 
order the physical presence of the defendant on a showing of good 
cause. The court may consider: 
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(A) the need for the physical presence of the 
defendant to obtain effective discovery; 

 
(B) the intimidating effect of the defendant's 

presence on the witness, if any; 
 
(C) any cost or inconvenience which may result; and 
 
(D) any alternative electronic 

or audio/visual meanscommunication technology available. 
 
(8) Telephonic Statements. On stipulation of the parties 

and the consent of the witness, the statement of any witness may 
be taken by telephone in lieu of the deposition of the witness. In 
such case, the witness need not be under oath. The statement, 
however, shall be recorded and may be used for impeachment at 
trial as a prior inconsistent statement pursuant to the Florida 
Evidence Code. 

 
(i) Investigations Not to Be Impeded. Except as is otherwise 

provided as to matters not subject to disclosure or restricted by 
protective orders, neither the counsel for the parties nor other 
prosecution or defense personnel shall advise persons having 
relevant material or information, except the defendant, to refrain 
from discussing the case with opposing counsel or showing 
opposing counsel any relevant material, nor shall they otherwise 
impede opposing counsel's investigation of the case. 

 
(j) Continuing Duty to Disclose. If, subsequent to compliance 

with the rules, a party discovers additional witnesses or material 
that the party would have been under a duty to disclose or produce 
at the time of the previous compliance, the party shall promptly 
disclose or produce the witnesses or material in the same manner 
as required under these rules for initial discovery. This duty 
includes any additional recorded or unrecorded statements of any 
person disclosed under subdivisions (b)(1)(A) or (d)(1)(A) of this rule 
that materially alter a written or recorded statement previously 
provided under these rules. 
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(k) Court May Alter Times. The court may alter the times for 
compliance with any discovery under these rules on good cause 
shown. 

 
(l) Protective Orders. 

 
(1) Motion to Restrict Disclosure of Matters. On a 

showing of good cause, the court shall at any time order that 
specified disclosures be restricted, deferred, or exempted from 
discovery, that certain matters not be inquired into, that the scope 
of the deposition be limited to certain matters, that a deposition be 
sealed and after being sealed be opened only by order of the court, 
or make such other order as is appropriate to protect a witness 
from harassment, unnecessary inconvenience, or invasion of 
privacy, including prohibiting the taking of a deposition. All 
material and information to which a party is entitled, however, 
must be disclosed in time to permit the party to make beneficial use 
of it. 

 
(2) Motion to Terminate or Limit Examination. At any 

time during the taking of a deposition, on motion of a party or of the 
deponent, and upon a showing that the examination is being 
conducted in bad faith or in such manner as to unreasonably 
annoy, embarrass, or oppress the deponent or party, the court in 
which the action is pending or the circuit court where the 
deposition is being taken may: 

 
(A) terminate the deposition; 
 
(B) limit the scope and manner of the taking of the 

deposition; 
 
(C) limit the time of the deposition; 
 
(D) continue the deposition to a later time; 
 
(E) order the deposition to be taken in open court; 

and, in addition, may 
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(F) impose any sanction authorized by this rule. 
 

If the order terminates the deposition, it shall be resumed 
thereafter only upon the order of the court in which the action is 
pending. Upon demand of any party or deponent, the taking of the 
deposition shall be suspended for the time necessary to make a 
motion for an order. 
 

(m) In Camera and Ex Parte Proceedings. 
 
(1) Any person may move for an order denying or 

regulating disclosure of sensitive matters. The court may consider 
the matters contained in the motion in camera. 

 
(2) Upon request, the court shall allow the defendant to 

make an ex parte showing of good cause for taking the deposition of 
a Category B witness. 

 
(3) A record shall be made of proceedings authorized 

under this subdivision. If the court enters an order granting relief 
after an in camera inspection or ex parte showing, the entire record 
of the proceeding shall be sealed and preserved and be made 
available to the appellate court in the event of an appeal. 

 
(n) Sanctions. 

 
(1) If, at any time during the course of the proceedings, it 

is brought to the attention of the court that a party has failed to 
comply with an applicable discovery rule or with an order issued 
pursuant to an applicable discovery rule, the court may order the 
party to comply with the discovery or inspection of materials not 
previously disclosed or produced, grant a continuance, grant a 
mistrial, prohibit the party from calling a witness not disclosed or 
introducing in evidence the material not disclosed, or enter such 
other order as it deems just under the circumstances. 

 
(2) Willful violation by counsel or a party not represented 

by counsel of an applicable discovery rule, or an order issued 
pursuant thereto, shall subject counsel or the unrepresented party 
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to appropriate sanctions by the court. The sanctions may include, 
but are not limited to, contempt proceedings against the attorney or 
unrepresented party, as well as the assessment of costs incurred by 
the opposing party, when appropriate. 

 
(3) Every request for discovery or response or objection, 

including a notice of deposition made by a party represented by an 
attorney, shallmust be signed by at least 1 attorney of record, as 
defined by Florida Rule of General Practice and Judicial 
Administration 2.505, in the attorney's individual name, whose 
address shallmust be stated. A party who is not represented by an 
attorney shallmust sign the request, response, or objection and list 
his or her address. The signature of the attorney constitutes a 
certification that the document complies with Florida Rule of 
General Practice and of Judicial Administration 2.515. The 
signature of the attorney or party constitutes a certification that the 
signer has read the request, response, or objection and that to the 
best of the signer's knowledge, information, or belief formed after a 
reasonable inquiry it is: 

 
(A) consistent with these rules and warranted by 

existing law or a good faith argument for the extension, 
modification, or reversal of existing law; 

 
(B) not interposed for any improper purpose, such 

as to harass or to cause unnecessary delay or needless increase in 
the cost of litigation; and 

 
(C) not unreasonable or unduly burdensome or 

expensive, given the needs of the case and the importance of the 
issues at stake in the litigation. 
 

If a request, response, or objection is not signed, it shallmust 
be stricken unless it is signed promptly after the omission is called 
to the attention of the party making the request, response, or 
objection, and a party shallmay not be obligated to take any action 
with respect to it until it is signed. 
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If a certification is made in violation of this rule, the court, on 
motion or on its own initiative, shallmust impose on the person who 
made the certification, the firm or agency with which the person is 
affiliated, the party on whose behalf the request, response, or 
objection is made, or any or all of the above an appropriate 
sanction, which may include an order to pay the amount of the 
reasonable expenses incurred because of the violation, including a 
reasonable attorney's fee. 
 

(o) Pretrial Conference. 
 
(1) The trial court may hold 1 or more pretrial 

conferences, with trial counsel present, to consider such matters as 
will promote a fair and expeditious trial. The defendant shallmust 
be present at any pretrial conference, unless the defendant waives 
thisdefendant’s presence is waived in writing or on the record by the 
defendant or by the defendant’s counsel with the defendant’s 
consent. 

 
(2) The court may set, and upon the request of any party 

shallmust set, a discovery schedule, including a discovery cut-off 
date, at the pretrial conference. 

 
Committee Notes 

 
1968 Adoption. 
 
(a)(1) This is substantially the same as section 925.05, Florida 

Statutes. 
 
(a)(2) This is new and allows a defendant rights which he did 

not have, but must be considered in light of subdivision (c). 
 
(a)(3) This is a slight enlargement upon the present practice; 

however, from a practical standpoint, it is not an enlargement, but 
merely a codification of section 925.05, Florida Statutes, with 
respect to the defendant’s testimony before a grand jury. 
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(b) This is a restatement of section 925.04, Florida Statutes, 
except for the change of the word “may” to “shall.” 

 
(c) This is new and affords discovery to the state within the 

trial judge’s discretion by allowing the trial judge to make discovery 
under (a)(2) and (b) conditioned upon the defendant giving the state 
some information if the defendant has it. This affords the state 
some area of discovery which it did not previously have with respect 
to (b). A question was raised concerning the effect of (a)(2) on FBI 
reports and other reports which are submitted to a prosecutor as 
“confidential” but it was agreed that the interests of justice would 
be better served by allowing this rule and that, after the appropriate 
governmental authorities are made aware of the fact that their 
reports may be subject to compulsory disclosure, no harm to the 
state will be done. 

 
(d) and (e) This gives the defendant optional procedures. (d) is 

simply a codification of section 906.29, Florida Statutes, except for 
the addition of “addresses.” The defendant is allowed this procedure 
in any event. (e) affords the defendant the additional practice of 
obtaining all of the state’s witnesses, as distinguished from merely 
those on whose evidence the information, or indictment, is based, 
but only if the defendant is willing to give the state a list of all 
defense witnesses, which must be done to take advantage of this 
rule. The confidential informant who is to be used as a witness 
must be disclosed; but it was expressly viewed that this should not 
otherwise overrule present case law on the subject of disclosure of 
confidential informants, either where disclosure is required or not 
required. 

 
(f) This is new and is a compromise between the philosophy 

that the defendant should be allowed unlimited discovery 
depositions and the philosophy that the defendant should not be 
allowed any discovery depositions at all. The purpose of the rule is 
to afford the defendant relief from situations when witnesses refuse 
to “cooperate” by making pretrial disclosures to the defense. It was 
determined to be necessary that the written signed statement be a 
criterion because this is the only way witnesses can be impeached 
by prior contradictory statements. The word “cooperate” was 
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intentionally left in the rule, although the word is a loose one, so 
that it can be given a liberal interpretation, i.e., a witness may claim 
to be available and yet never actually submit to an interview. Some 
express the view that the defendant is not being afforded adequate 
protection because the cooperating witness will not have been 
under oath, but the subcommittee felt that the only alternative 
would be to make unlimited discovery depositions available to the 
defendant which was a view not approved by a majority of the 
subcommittee. Each minority is expressed by the following 
alternative proposals: 

 
Alternative Proposal (1): When a person is charged with an 

offense, at any time after the filing of the indictment, information, or 
affidavit upon which the defendant is to be tried, such person may 
take the deposition of any person by deposition upon oral 
examination for the purpose of discovery. The attendance of 
witnesses may be compelled by the use of subpoenas as provided by 
law. The deposition of a person confined in prison may be taken 
only by leave of court on such terms as the court prescribes. The 
scope of examination and the manner and method of taking such 
deposition shall be as provided in the Florida Rules of Civil 
Procedure and the deposition may be used for the purpose of 
contradicting or impeaching the testimony of a deponent as a 
witness. 

 
Alternative Proposal (2): If a defendant signs and files a written 

waiver of his or her privilege against self-incrimination and submits 
to interrogation under oath by the prosecuting attorney, then the 
defendant shall be entitled to compulsory process for any or all 
witnesses to enable the defendant to interrogate them under oath, 
before trial, for discovery purposes. 

 
A view was expressed that some limitation should be placed on 

the state’s rights under sections 27.04 and 32.20, Florida Statutes, 
which allow the prosecutor to take all depositions unilaterally at 
any time. It was agreed by all members of the subcommittee that 
this right should not be curtailed until some specific time after the 
filing of an indictment, information, or affidavit, because 
circumstances sometimes require the filing of the charge and a 
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studied marshalling of evidence thereafter. Criticism of the present 
practice lies in the fact that any time up to and during the course of 
the trial the prosecutor can subpoena any person to the privacy of 
the prosecutor’s office without notice to the defense and there take 
a statement of such person under oath. The subcommittee was 
divided, however, on the method of altering this situation and the 
end result was that this subcommittee itself should not undertake 
to change the existing practice, but should make the Supreme 
Court aware of this apparent imbalance. 

 
(g) This is new and is required in order to make effective the 

preceding rules. 
 
(h) This is new and, although it encompasses relief for both 

the state and the defense, its primary purpose is to afford relief in 
situations when witnesses may be intimidated and a prosecuting 
attorney’s heavy docket might not allow compliance with discovery 
within the time limitations set forth in the rules. The words, 
“sufficient showing” were intentionally included in order to permit 
the trial judge to have discretion in granting the protective relief. It 
would be impossible to specify all possible grounds which can be 
the basis of a protective order. This verbiage also permits a possible 
abuse by a prosecution-minded trial judge, but the subcommittee 
felt that the appellate court would remedy any such abuse in the 
course of making appellate decisions. 

 
(i) This is new and, although it will entail additional expense to 

counties, it was determined that it was necessary in order to comply 
with the recent trend of federal decisions which hold that due 
process is violated when a person who has the money with which to 
resist criminal prosecution gains an advantage over the person who 
is not so endowed. Actually, there is serious doubt that the intent of 
this subdivision can be accomplished by a rule of procedure; a 
statute is needed. It is recognized that such a statute may be 
unpopular with the legislature and not enacted. But, if this 
subdivision has not given effect there is a likelihood that a 
constitutional infirmity (equal protection of the law) will be found 
and either the entire rule with all subdivisions will be held void or 
confusion in application will result. 
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(j) This provision is necessary since the prosecutor is required 

to assume many responsibilities under the various subdivisions 
under the rule. There are no prosecuting attorneys, either elected or 
regularly assigned, in justice of the peace courts. County judge’s 
courts, as distinguished from county courts, do not have elected 
prosecutors. Prosecuting attorneys in such courts are employed by 
county commissions and may be handicapped in meeting the 
requirements of the rule due to the irregularity and uncertainty of 
such employment. This subdivision is inserted as a method of 
achieving as much uniformity as possible in all of the courts of 
Florida having jurisdictions to try criminal cases. 

 
1972 Amendment. The committee studied the ABA Standards 

for Criminal Justice relating to discovery and procedure before trial. 
Some of the standards are incorporated in the committee’s 
proposal, others are not. Generally, the standards are divided into 5 
parts: 

 
Part I deals with policy and philosophy and, while the 

committee approves the substance of Part I, it was determined that 
specific rules setting out this policy and philosophy should not be 
proposed. 

 
Part II provides for automatic disclosures (avoiding judicial 

labor) by the prosecutor to the defense of almost everything within 
the prosecutor’s knowledge, except for work product and the 
identity of confidential informants. The committee adopted much of 
Part II, but felt that the disclosure should not be automatic in every 
case; the disclosure should be made only after request or demand 
and within certain time limitations. The ABA Standards do not 
recommend reciprocity of discovery, but the committee deemed that 
a large degree of reciprocity is in order and made appropriate 
recommendations. 

 
Part III of the ABA Standards recommends some disclosure by 

the defense (not reciprocal) to which the state was not previously 
entitled. The committee adopted Part III and enlarged upon it. 
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Part IV of the Standards sets forth methods of regulation of 
discovery by the court. Under the Standards the discovery 
mentioned in Parts II and III would have been automatic and 
without the necessity of court orders or court intervention. Part III 
provides for procedures of protection of the parties and was 
generally incorporated in the recommendations of the committee. 

 
Part V of the ABA Standards deals with omnibus hearings and 

pretrial conferences. The committee rejected part of the Standards 
dealing with omnibus hearings because it felt that it was 
superfluous under Florida procedure. The Florida committee 
determined that a trial court may, at its discretion, schedule a 
hearing for the purposes enumerated in the ABA Omnibus Hearing 
and that a rule authorizing it is not necessary. Some of the 
provisions of the ABA Omnibus Hearing were rejected by the Florida 
committee, i.e., stipulations as to issues, waivers by defendant, etc. 
A modified form of pretrial conference was provided in the proposals 
by the Florida committee. 

 
(a)(1)(i) Same as ABA Standard 2.1(a)(i) and substance of 

Standard 2.1(e). Formerly Florida Rule of Criminal Procedure 
3.220(e) authorized exchange of witness lists. When considered with 
proposal 3.220(a)(3), it is seen that the proposal represents no 
significant change. 

 
(ii) This rule is a modification of Standard 2.1(a)(ii) and is new 

in Florida, although some such statements might have been 
discoverable under rule 3.220(f). Definition of “statement” is derived 
from 18 U.S.C. § 3500. 

 
Requiring law enforcement officers to include irrelevant or 

sensitive material in their disclosures to the defense would not 
serve justice. Many investigations overlap and information 
developed as a byproduct of one investigation may form the basis 
and starting point for a new and entirely separate one. Also, the 
disclosure of any information obtained from computerized records 
of the Florida Crime Information Center and the National Crime 
Information Center should be subject to the regulations prescribing 
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the confidentiality of such information so as to safeguard the right 
of the innocent to privacy. 

 
(iii) Same as Standard 2.1(a)(ii) relating to statements of 

accused; words “known to the prosecutor, together with the name 
and address of each witness to the statement” added and is new in 
Florida. 

 
(iv) From Standard 2.1(a)(ii). New in Florida. 
 
(v) From Standard 2.1(a)(iii) except for addition of words, “that 

have been recorded” which were inserted to avoid any inference that 
the proposed rule makes recording of grand jury testimony 
mandatory. This discovery was formerly available under rule 
3.220(a)(3). 

 
(vi) From Standard 2.1(a)(v). Words, “books, papers, 

documents, photographs” were condensed to “papers or objects” 
without intending to change their meaning. This was previously 
available under rule 3.220(b). 

 
(vii) From Standard 2.1(b)(i) except word “confidential” was 

added to clarify meaning. This is new in this form. 
 
(viii) From Standard 2.1(b)(iii) and is new in Florida in this 

form. Previously this was disclosed upon motion and order. 
 
(ix) From Standard 2.3(a), but also requiring production of 

“documents relating thereto” such as search warrants and 
affidavits. Previously this was disclosed upon motion and order. 

 
(x) From Standard 2.1(a)(iv). Previously available under rule 

3.220(a)(2). Defendant must reciprocate under proposed rule 
3.220(b)(4). 

 
(xi) Same committee note as (b) under this subdivision. 
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(2) From Standard 2.1(c) except omission of words “or would 
tend to reduce his punishment therefore” which should be included 
in sentencing. 

 
(3) Based upon Standard 2.2(a) and (b) except Standards 

required prosecutor to furnish voluntarily and without demand 
while this proposal requires defendant to make demand and 
permits prosecutor 15 days in which to respond. 

 
(4) From Standards 2.5(b) and 4.4. Substance of this proposal 

previously available under rule 3.220(h). 
 
(5) From Standard 2.5. New in Florida. 
 
(b)(1) From Standard 3.1(a). New in Florida. 
 
(2) From Standard 3.1(b). New in Florida. 
 
(3) Standards did not recommend that defendant furnish 

prosecution with reciprocal witness list; however, formerly, rule 
3.220(e) did make such provision. The committee recommended 
continuation of reciprocity. 

 
(4) Standards did not recommend reciprocity of discovery. 

Previously, Florida rules required some reciprocity. The committee 
recommended continuation of former reciprocity and addition of 
exchanging witness’ statement other than defendants’. 

 
(c) From Standard 2.6. New in Florida, but generally 

recognized in decisions. 
 
(d) Not recommended by Standards. Previously permitted 

under rule 3.220(f) except for change limiting the place of taking the 
deposition and eliminating requirement that witness refuse to give 
voluntary signed statement. 

 
(e) From Standard 4.1. New in Florida. 
 
(f) Same as rule 3.220(g). 
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(g) From Standard 4.4 and rule 3.220(h). 
 
(h) From Standard 4.4 and rule 3.220(h). 
 
(i) From Standard 4.6. Not previously covered by rule in 

Florida, but permitted by decisions. 
 
(j)(1) From Standard 4.7(a). New in Florida except court 

discretion permitted by rule 3.220(g). 
 
(2) From Standard 4.7(b). New in Florida. 
 
(k) Same as prior rule. 
 
(l) Modified Standard 5.4. New in Florida. 
 
1977 Amendment. The proposed change only removes the 

comma which currently appears after (a)(1). 
 
1980 Amendment. The intent of the rule change is to 

guarantee that the accused will receive those portions of police 
reports or report summaries which contain any written, recorded, 
or oral statements made by the accused. 

 
1986 Amendment. The showing of good cause under (d)(2) of 

this rule may be presented ex parte or in camera to the court. 
 
1989 Amendment. 3.220(a). The purpose of this change is to 

ensure reciprocity of discovery. Under the previous rule, the 
defendant could tailor discovery, demanding only certain items of 
discovery with no requirement to reciprocate items other than those 
demanded. A defendant could avoid reciprocal discovery by taking 
depositions, thereby learning of witnesses through the deposition 
process, and then deposing those witnesses without filing a demand 
for discovery. With this change, once a defendant opts to use any 
discovery device, the defendant is required to produce all items 
designated under the discovery rule, whether or not the defendant 
has specifically requested production of those items. 
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Former subdivision (c) is relettered (b). Under (b)(1) the 

prosecutor’s obligation to furnish a witness list is conditioned upon 
the defendant filing a “Notice of Discovery.” 

 
Former subdivision (a)(1)(i) is renumbered (b)(1)(i) and, as 

amended, limits the ability of the defense to take depositions of 
those persons designated by the prosecutor as witnesses who 
should not be deposed because of their tangential relationship to 
the case. This does not preclude the defense attorney or a defense 
investigator from interviewing any witness, including a police 
witness, about the witness’s knowledge of the case. 

 
This change is intended to meet a primary complaint of law 

enforcement agencies that depositions are frequently taken of 
persons who have no knowledge of the events leading to the charge, 
but whose names are disclosed on the witness list. Examples of 
these persons are transport officers, evidence technicians, etc. 

 
In order to permit the defense to evaluate the potential 

testimony of those individuals designated by the prosecutor, their 
testimony must be fully set forth in some document, generally a 
police report. 

 
(a)(1)(ii) is renumbered (b)(1)(ii). This subdivision is amended to 

require full production of all police incident and investigative 
reports, of any kind, that are discoverable, provided there is no 
independent reason for restricting their disclosure. The term 
“statement” is intended to include summaries of statements of 
witnesses made by investigating officers as well as statements 
adopted by the witnesses themselves. 

 
The protection against disclosure of sensitive information, or 

information that otherwise should not be disclosed, formerly set 
forth in (a)(1)(i), is retained, but transferred to subdivision (b)(1)(xii). 

 
The prohibition sanction is not eliminated, but is transferred 

to subdivision (b)(1)(xiii). “Shall” has been changed to “may” in order 
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to reflect the procedure for imposition of sanctions specified in 
Richardson v. State, 246 So. 2d 771 (Fla. 1971). 

 
The last phrase of renumbered subdivision (b)(2) is added to 

emphasize that constitutionally required Brady material must be 
produced regardless of the defendant’s election to participate in the 
discovery process. 

 
Former subdivision (b) is relettered (c). 
 
Former subdivisions (b)(3) and (4) are now included in new 

subdivision (d). An introductory phrase has been added to 
subdivision (d). Subdivision (d) reflects the change in nomenclature 
from a “Demand for Discovery” to the filing of a “Notice of 
Discovery.” 

 
As used in subdivision (d), the word “defendant” is intended to 

refer to the party rather than to the person. Any obligations 
incurred by the “defendant” are incurred by the defendant’s 
attorney if the defendant is represented by counsel and by the 
defendant personally if the defendant is not represented. 

 
The right of the defendant to be present and to examine 

witnesses, set forth in renumbered subdivision (d)(1), refers to the 
right of the defense, as party to the action. The term refers to the 
attorney for the defendant if the defendant is represented by 
counsel. The right of the defendant to be physically present at the 
deposition is controlled by new subdivision (h)(6). 

 
Renumbered subdivision (d)(2), as amended, reflects the new 

notice of discovery procedure. If the defendant elects to participate 
in discovery, the defendant is obligated to furnish full reciprocal 
disclosure. 

 
Subdivision (e) was previously numbered (a)(4). This 

subdivision has been modified to permit the remedy to be sought by 
either prosecution or defense. 
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Subdivision (f) was previously numbered (a)(5) and has been 
modified to permit the prosecutor, as well as the defense attorney, 
to seek additional discovery. 

 
Former subdivision (c) is relettered (g). 
 
Former subdivision (d) is relettered (h). Renumbered 

subdivision (h)(1) has been amended to reflect the restrictions on 
deposing a witness designated by the prosecution under (b)(1)(i) 
(designation of a witness performing ministerial duties only or one 
who will not be called at trial). 

 
(h)(1)(i) is added to provide that a deposition of a witness 

designated by the prosecutor under (b)(1)(i) may be taken only upon 
good cause shown by the defendant to the court. 

 
(h)(1)(ii) is added to provide that abuses by attorneys of the 

provisions of (b)(1)(i) are subject to stringent sanctions. 
 
New subdivision (h)(1)(iii) abolishes depositions in 

misdemeanor cases except when good cause is shown. 
 
A portion of former subdivision (d)(1) is renumbered (h)(3). 

This subdivision now permits the administrative judge or chief 
judge, in addition to the trial judge, to designate the place for taking 
the deposition. 

 
New subdivision (h)(4) recognizes that children and some 

adults are especially vulnerable to intimidation tactics. Although it 
has been shown that such tactics are infrequent, they should not 
be tolerated because of the traumatic effect on the witness. The 
videotaping of the deposition will enable the trial judge to control 
such tactics. Provision is also made to protect witnesses of fragile 
emotional strength because of their vulnerability to intimidation 
tactics. 

 
New subdivision (h)(5) emphasizes the necessity for the 

establishment, in each jurisdiction, of an effective witness 
coordinating office. The Florida Legislature has authorized the 
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establishment of such office through section 43.35, Florida 
Statutes. This subdivision is intended to make depositions of 
witnesses and law enforcement officers as convenient as possible 
for the witnesses and with minimal disruption of law enforcement 
officers’ official duties. 

 
New subdivision (h)(6) recognizes that one of the most frequent 

complaints from child protection workers and from rape victim 
counselors is that the presence of the defendant intimidates the 
witnesses. The trauma to the victim surpasses the benefit to the 
defense of having the defendant present at the deposition. Since 
there is no right, other than that given by the rules of procedure, for 
a defendant to attend a deposition, the Florida Supreme Court 
Commission on Criminal Discovery believes that no such right 
should exist in those cases. The “defense,” of course, as a party to 
the action, has a right to be present through counsel at the 
deposition. In this subdivision, the word “defendant” is meant to 
refer to the person of the defendant, not to the defense as a party. 
See comments to rules 3.220(d) and 3.220(d)(1). 

 
Although defendants have no right to be present at depositions 

and generally there is no legitimate reason for their presence, their 
presence is appropriate in certain cases. An example is a complex 
white collar fraud prosecution in which the defendant must explain 
the meaning of technical documents or terms. Cases requiring the 
defendant’s presence are the exception rather than the rule. 
Accordingly, (h)(6)(i)–(ii) preclude the presence of defendants at 
depositions unless agreed to by the parties or ordered by the court. 
These subdivisions set forth factors that a court should take into 
account in considering motions to allow a defendant’s presence. 

 
New subdivision (h)(7) permits the defense to obtain needed 

factual information from law enforcement officers by informal 
telephone deposition. Recognizing that the formal deposition of a 
law enforcement officer is often unnecessary, this procedure will 
permit such discovery at a significant reduction of costs. 

 
Former subdivisions (e), (f), and (g) are relettered (i), (j), and 

(k), respectively. 
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Former subdivision (h) is relettered (l) and is modified to 

emphasize the use of protective orders to protect witnesses from 
harassment or intimidation and to provide for limiting the scope of 
the deposition as to certain matters. 

 
Former subdivision (i) is relettered (m). 
 
Former subdivision (j) is relettered (n). 
 
Renumbered (n)(2) is amended to provide that sanctions are 

mandatory if the court finds willful abuse of discovery. Although the 
amount of sanction is discretionary, some sanction must be 
imposed. 

 
(n)(3) is new and tracks the certification provisions of federal 

procedure. The very fact of signing such a certification will make 
counsel cognizant of the effect of that action. 

 
Subdivision (k) is relettered (o). 
 
Subdivision (l) is relettered (p). 
 
1992 Amendment. The proposed amendments change the 

references to “indictment or information” in subdivisions (b)(1), 
(b)(2), (c)(1), and (h)(1) to “charging document.” This amendment is 
proposed in conjunction with amendments to rule 3.125 to provide 
that all individuals charged with a criminal violation would be 
entitled to the same discovery regardless of the nature of the 
charging document (i.e., indictment, information, or notice to 
appear). 

 
1996 Amendment. This is a substantial rewording of the rule 

as it pertains to depositions and pretrial case management. The 
amendment was in response to allegations of discovery abuse and a 
call for a more cost conscious approach to discovery by the Florida 
Supreme Court. In felony cases, the rule requires prosecutors to list 
witnesses in categories A, B, and C. Category A witnesses are 
subject to deposition as under the former rule. Category B 
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witnesses are subject to deposition only upon leave of court. 
Category B witnesses include, but are not limited to, witnesses 
whose only connection to the case is the fact that they are the 
owners of property; transporting officers; booking officers; records 
and evidence custodians; and experts who have filed a report and 
curriculum vitae and who will not offer opinions subject to the Frye 
test. Category C witnesses may not be deposed. The trial courts are 
given more responsibility to regulate discovery by pretrial 
conference and by determining which category B witnesses should 
be deposed in a given case. 

 
The rule was not amended for the purpose of prohibiting 

discovery. Instead, the rule recognized that many circuits now have 
“early resolution” or “rocket dockets” in which “open file discovery” 
is used to resolve a substantial percentage of cases at or before 
arraignment. The committee encourages that procedure. If a case 
cannot be resolved early, the committee believes that resolution of 
typical cases will occur after the depositions of the most essential 
witnesses (category A) are taken. Cases which do not resolve after 
the depositions of category A, may resolve if one or more category B 
witnesses are deposed. If the case is still unresolved, it is probably 
going to be a case that needs to be tried. In that event, judges may 
determine which additional depositions, if any, are necessary for 
pretrial preparation. A method for making that determination is 
provided in the rule. 

 
Additionally, trial judges may regulate the taking of 

depositions in a number of ways to both facilitate resolution of a 
case and protect a witness from unnecessary inconvenience or 
harassment. There is a provision for setting a discovery schedule, 
including a discovery cut-off date as is common in civil practice. 
Also, a specific method is provided for application for protective 
orders. 

 
One feature of the new rule relates to the deposition of law 

enforcement officers. Subpoenas are no longer required. 
 
The rule has standardized the time for serving papers relating 

to discovery at fifteen days. 
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Discovery in misdemeanor cases has not been changed. 
 
(b)(1)(A)(i) An investigating officer is an officer who has directed 

the collection of evidence, interviewed material witnesses, or who 
was assigned as the case investigator. 

 
(h)(1) The prosecutor and defense counsel are encouraged to 

be present for the depositions of essential witnesses, and judges are 
encouraged to provide calendar time for the taking of depositions so 
that counsel for all parties can attend. This will 1) diminish the 
potential for the abuse of witnesses, 2) place the parties in a 
position to timely and effectively avail themselves of the remedies 
and sanctions established in this rule, 3) promote an expeditious 
and timely resolution of the cause, and 4) diminish the need to 
order transcripts of the deposition, thereby reducing costs. 

 
1998 Amendment. This rule governs only the location of 

depositions. The procedure for procuring out-of-state witnesses for 
depositions is governed by statute. 

 
2018 Amendment. The amendments to subdivision (j) are a 

clarification of the rule based on Scipio v. State, 928 So. 2d 1138 
(Fla. 2006), and Washington v. State, 151 So. 3d 544 (Fla. 1st DCA 
2014). 

 
Court Commentary 

 
1996 Amendment. The designation of a witness who will 

present similar fact evidence will be dependent upon the witness’s 
relationship to the similar crime, wrong, or act about which 
testimony will be given rather than the witness’s relationship to the 
crime with which the defendant is currently charged. 

 
1999/2000 Amendment. This rule does not affect requests 

for nonexempt law enforcement records as provided in chapter 119, 
Florida Statutes, other than those that are nonexempt as a result of 
a codefendant’s participation in discovery. See Henderson v. State, 
745 So. 2d 319 (Fla. Feb. 18, 1999). 
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2014 Amendment. The amendment to subdivision 

(b)(1)(A)(i)(8) is not intended to limit in any manner whatsoever the 
discovery obligations under the other provisions of the rule. With 
respect to subdivision (b)(l)(M)(iv), the Florida Innocence 
Commission recognized the impossibility of listing in the body of the 
rule every possible permutation expressing a benefit by the state to 
the informant witness. Although the term “anything” is not defined 
in the rule, the following are examples of benefits that may be 
considered by the trial court in determining whether the state has 
complied with its discovery obligations. The term “anything” 
includes, but is not limited to, any deal, promise, inducement, pay, 
leniency, immunity, personal advantage, vindication, or other 
benefit that the prosecution, or any person acting on behalf of the 
prosecution, has knowingly made or may make in the future. 
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RULE 3.851.  COLLATERAL RELIEF AFTER DEATH SENTENCE 
HAS BEEN IMPOSED AND AFFIRMED ON DIRECT 
APPEAL  

 
(a) Scope. This rule shall apply to all postconviction 

proceedings that commence upon issuance of the appellate 
mandate affirming the death sentence to include all motions and 
petitions for any type of postconviction or collateral relief brought 
by a defendant in state custody who has been sentenced to death 
and whose conviction and death sentence have been affirmed on 
direct appeal. It shall apply to all postconviction motions filed on or 
after January 1, 2015, by defendants who are under sentence of 
death. Motions pending on that date are governed by the version of 
this rule in effect immediately prior to that date. 

 
(b) Appointment of Postconviction Counsel. 

 
(1) Upon the issuance of the mandate affirming a 

judgment and sentence of death on direct appeal, the Supreme 
Court of Florida shall at the same time issue an order appointing 
the appropriate office of the Capital Collateral Regional Counsel or 
directing the trial court to immediately appoint counsel from the 
Registry of Attorneys maintained by the Justice Administrative 
Commission. The name of Registry Counsel shall be filed with the 
Supreme Court of Florida. 

 
(2) Within 30 days of the issuance of the mandate, the 

Capital Collateral Regional Counsel or Registry Counsel shall file 
either a notice of appearance or a motion to withdraw in the trial 
court. Motions to withdraw filed more than 30 days after the 
issuance of the mandate shall not be entertained unless based on a 
specific conflict of interest as set forth in section 27.703, Florida 
Statutes. 

 
(3) Within 15 days after Capital Collateral Regional 

Counsel or Registry Counsel files a motion to withdraw, the chief 
judge or assigned judge shall rule on the motion and appoint new 
postconviction counsel if necessary. The appointment of new 
collateral counsel shall be from the Registry of attorneys maintained 
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by the Justice Administrative Commission unless the case is 
administratively transferred to another Capital Collateral Regional 
Counsel. 

 
(4) In every capital postconviction case, one lawyer shall 

be designated as lead counsel for the defendant. The lead counsel 
shall be the defendant's primary lawyer in all state court litigation. 
No lead counsel shall be permitted to appear for a limited purpose 
on behalf of a defendant in a capital postconviction proceeding.  

 
(5) After the filing of a notice of appearance, Capital 

Collateral Regional Counsel, Registry Counsel, or a private attorney 
shall represent the defendant in the state courts until a judge 
allows withdrawal or until the sentence is reversed, reduced, or 
carried out, regardless of whether another attorney represents the 
defendant in a federal court. 

 
(6) A defendant who has been sentenced to death may 

not represent himself or herself in a capital postconviction 
proceeding in state court. The only bases for a defendant to seek to 
dismiss postconviction counsel in state court shall be pursuant to 
statute due to actual conflict or subdivision (i) of this rule. 

 
(c) Preliminary Procedures. 

 
(1) Judicial Assignment and Responsibilities. Within 

30 days of the issuance of mandate affirming a judgment and 
sentence of death on direct appeal, the chief judge shallmust assign 
the case to a judge qualified under the Rules of General Practice 
and Judicial Administration to conduct capital proceedings. The 
assigned judge is responsible for case management to ensure 
compliance with statutes, rules, and administrative orders that 
impose processing steps, time deadlines, and reporting 
requirements for capital postconviction litigation. From the time of 
assignment, the judge must issue case management orders for 
every step of the capital postconviction process, including at the 
conclusion of all hearings and conferences. 
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(2) Status Conferences. The assigned judge shallmust 
conduct a status conference not later than 90 days after the judicial 
assignment, and shallmust hold status conferences at least every 
90 days thereafter until the evidentiary hearing has been completed 
or the motion has been ruled on without a hearing. The attorneys, 
with leave of the trial court, may appear electronicallyby 
communication technology at the status conferences. Requests to 
appear electronically shallby communication technology must be 
liberally granted. Pending motions, disputes involving public 
records, or any other matters ordered by the court shallmust be 
heard at the status conferences. 

 
(3) Defendant's Presence Not Required. The 

defendant's presence shall not be required at any hearing or 
conference held under this rule, except at the evidentiary hearing 
on the merits of any claim and at any hearing involving conflict with 
or removal of collateral counsel. 

 
(4) Duties of Defense Counsel. Within 45 days of 

appointment of postconviction counsel, the defendant's trial counsel 
shall provide to postconviction counsel a copy of the original file 
including all work product not otherwise subject to a protective 
order and information pertaining to the defendant's capital case 
which was created and obtained during the representation of the 
defendant. Postconviction counsel shall maintain the confidentiality 
of all confidential information received. Postconviction counsel shall 
bear the costs of any copying. The defendant's trial counsel must 
retain the defendant's original file. 

 
(5) Record on Direct Appeal. The Clerk of the Circuit 

Court shall retain a copy of the record for the direct appeal when 
the record is transmitted to the Supreme Court of Florida. The 
Clerk of the Supreme Court of Florida shall deliver the record on 
appeal to the records repository within 30 days after the 
appointment of postconviction counsel. 
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(d) Time Limitation. 
 
(1) Any motion to vacate judgment of conviction and 

sentence of death shall be filed by the defendant within 1 year after 
the judgment and sentence become final. For the purposes of this 
rule, a judgment is final: 

 
(A) on the expiration of the time permitted to file in 

the United States Supreme Court a petition for writ of certiorari 
seeking review of the Supreme Court of Florida decision affirming a 
judgment and sentence of death (90 days after the opinion becomes 
final); or 

 
(B) on the disposition of the petition for writ of 

certiorari by the United States Supreme Court, if filed. 
 
(2) No motion shall be filed or considered pursuant to 

this rule if filed beyond the time limitation provided in subdivision 
(d)(1) unless it alleges: 

 
(A) the facts on which the claim is predicated were 

unknown to the movant or the movant's attorney and could not 
have been ascertained by the exercise of due diligence, or 

 
(B) the fundamental constitutional right asserted 

was not established within the period provided for in subdivision 
(d)(1) and has been held to apply retroactively, or 

 
(C) postconviction counsel, through neglect, failed to 

file the motion. 
 
(3) All petitions for extraordinary relief in which the 

Supreme Court of Florida has original jurisdiction, including 
petitions for writs of habeas corpus, shall be filed simultaneously 
with the initial brief filed on behalf of the death-sentenced 
defendant in the appeal of the circuit court's order on the initial 
motion for postconviction relief filed under this rule. 
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(4) If the governor signs a death warrant before the 
expiration of the time limitation in subdivision (d)(1), the Supreme 
Court of Florida, on a defendant's request, will grant a stay of 
execution to allow any postconviction relief motions to proceed in a 
timely and orderly manner. 

 
(5) An extension of time may be granted by the Supreme 

Court of Florida for the filing of postconviction pleadings if the 
defendant's counsel makes a showing that due to exceptional 
circumstances, counsel was unable to file the postconviction 
pleadings within the 1-year period established by this rule. 

 
(e) Contents of Motion. 

 
(1) Initial Motion. A motion filed under this rule is an 

initial postconviction motion if no state court has previously ruled 
on a postconviction motion challenging the same judgment and 
sentence. An initial motion and memorandum of law filed under 
this rule shall not exceed 75 pages exclusive of the attachments. 
Each claim or subclaim shall be separately pled and shall be 
sequentially numbered beginning with claim number 1. If upon 
motion or upon the court's own motion, a judge determines that 
this portion of the rule has not been followed, the judge shall give 
the movant 30 days to amend. If no amended motion is filed, the 
judge shall deem the non-compliant claim, subclaim, and/or 
argument waived. Attachments shall include, but are not limited to, 
the judgment and sentence. The memorandum of law shall set forth 
the applicable case law supporting the granting of relief as to each 
separately pled claim. This rule does not authorize relief based 
upon claims that could have or should have been raised at trial 
and, if properly preserved, on direct appeal of the judgment and 
sentence. If claims that were raised on appeal or should have or 
could have been raised on appeal are contained in the motion, the 
memorandum of law shall contain a brief statement explaining why 
these claims are being raised on postconviction relief. The motion 
need not be under oath or signed by the defendant but shall 
include: 
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(A) a description of the judgment and sentence 
under attack and the court that rendered the same; 

 
(B) a statement of each issue raised on appeal and 

the disposition thereof; 
 
(C) the nature of the relief sought; 
 
(D) a detailed allegation of the factual basis for any 

claim for which an evidentiary hearing is sought; 
 
(E) a detailed allegation as to the basis for any 

purely legal or constitutional claim for which an evidentiary hearing 
is not required and the reason that this claim could not have been 
or was not raised on direct appeal; and 

 
(F) a certification from the attorney that he or she 

has discussed the contents of the motion fully with the defendant, 
that he or she has complied with Rule 4-1.4 of the Rules of 
Professional Conduct, and that the motion is filed in good faith. 

 
(2) Successive Motion. A motion filed under this rule is 

successive if a state court has previously ruled on a postconviction 
motion challenging the same judgment and sentence. A claim raised 
in a successive motion shall be dismissed if the trial court finds 
that it fails to allege new or different grounds for relief and the prior 
determination was on the merits; or, if new and different grounds 
are alleged, the trial court finds that the failure to assert those 
grounds in a prior motion constituted an abuse of the procedure; 
or, if the trial court finds there was no good cause for failing to 
assert those grounds in a prior motion; or, if the trial court finds 
the claim fails to meet the time limitation exceptions set forth in 
subdivision (d)(2)(A), (d)(2)(B), or (d)(2)(C). 

 
A successive motion shall not exceed 25 pages, exclusive of 

attachments, and shall include: 
 
(A) all of the pleading requirements of an initial 

motion under subdivision (e)(1); 
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(B) the disposition of all previous claims raised in 

postconviction proceedings and the reason or reasons the claim or 
claims raised in the present motion were not raised in the former 
motion or motions; 

 
(C) if based upon newly discovered evidence, Brady 

v. Maryland, 373 U.S. 83 (1963), or Giglio v. United States, 405 U.S. 
150 (1972), the following: 

 
(i) the names, addresses, and telephone 

numbers of all witnesses supporting the claim; 
 
(ii) a statement that the witness will be 

available, should an evidentiary hearing be scheduled, to testify 
under oath to the facts alleged in the motion or affidavit; 

 
(iii) if evidentiary support is in the form of 

documents, copies of all documents shall be attached, including 
any affidavits obtained; and 

 
(iv) as to any witness or document listed in the 

motion or attachment to the motion, a statement of the reason why 
the witness or document was not previously available. 
  

(f) Procedure; Evidentiary Hearing; Disposition. 
 
(1) Filing and Service. All pleadings in the 

postconviction proceeding shall be filed with the clerk of the trial 
court and served on the assigned judge, opposing party, and the 
attorney general. Upon the filing of any original court document in 
the postconviction proceeding, the clerk of the trial court shall 
determine that the assigned judge has received a copy. All motions 
other than the postconviction motion itself shall be accompanied by 
a notice of hearing. 

 
(2) Duty of Clerk. A motion filed under this rule shall be 

immediately delivered to the chief judge or the assigned judge along 
with the court file. 
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(3) Answer. 
 
(A) Answer to the Initial Motion. Within 60 days 

of the filing of an initial motion, the state shall file its answer. The 
answer and accompanying memorandum of law shall not exceed 75 
pages, exclusive of attachments and exhibits. The answer shall 
address the legal insufficiency of any claim in the motion, respond 
to the allegations of the motion, and address any procedural bars. 
The answer shall use the same claim numbering system contained 
in the defendant's initial motion. As to any claims of legal 
insufficiency or procedural bar, the state shall include a short 
statement of any applicable case law. 

 
(B) Answer to a Successive Motion. Within 20 

days of the filing of a successive motion, the state shall file its 
answer. The answer shall not exceed 25 pages, exclusive of 
attachments and exhibits. The answer shall use the same claim 
numbering system contained in the defendant's motion. The answer 
shall specifically respond to each claim in the motion and state the 
reason(s) that an evidentiary hearing is or is not required. 

 
(4) Amendments. A motion filed under this rule may not 

be amended unless good cause is shown. A copy of the claim sought 
to be added must be attached to the motion to amend. The trial 
court may in its discretion grant a motion to amend provided that 
the motion to amend was filed at least 45 days before the scheduled 
evidentiary hearing. Granting a motion under this subdivision shall 
not be a basis for granting a continuance of the evidentiary hearing 
unless a manifest injustice would occur if a continuance was not 
granted. If amendment is allowed, the state shall file an amended 
answer within 20 days after the judge allows the motion to be 
amended. 

 
(5) Case Management Conference; Evidentiary 

Hearing. 
 
(A) Initial Postconviction Motion. No later than 90 

days after the state files its answer to an initial motion, the trial 
court shall hold a case management conference. At the case 
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management conference, the defendant shall disclose all 
documentary exhibits that he or she intends to offer at the 
evidentiary hearing and shall file and serve an exhibit list of all 
such exhibits and a witness list with the names and addresses of 
any potential witnesses. All expert witnesses shall be specifically 
designated on the witness list and copies of all expert reports shall 
be attached. Within 60 days after the case management conference, 
the state shall disclose all documentary exhibits that it intends to 
offer at the evidentiary hearing and shall file and serve an exhibit 
list of all such exhibits and a witness list with the names and 
addresses of any potential witnesses. All expert witnesses shall be 
specifically designated on the witness list and copies of all expert 
reports shall be attached. At the case management conference, the 
trial court shall: 

 
(i) schedule an evidentiary hearing, to be held 

within 150 days, on claims listed by the defendant as requiring a 
factual determination; 

 
(ii) hear argument on any purely legal claims 

not based on disputed facts; and 
 
(iii) resolve disputes arising from the exchange 

of information under this subdivision. 
 
(B) Successive Postconviction Motion. Within 30 

days after the state files its answer to a successive motion for 
postconviction relief, the trial court shall hold a case management 
conference. At the case management conference, the trial court also 
shall determine whether an evidentiary hearing should be held and 
hear argument on any purely legal claims not based on disputed 
facts. If the motion, files, and records in the case conclusively show 
that the movant is entitled to no relief, the motion may be denied 
without an evidentiary hearing. If the trial court determines that an 
evidentiary hearing should be held, the court shall schedule the 
hearing to be held within 90 days. If a death warrant has been 
signed, the trial court shall expedite these time periods in 
accordance with subdivision (h) of this rule. 
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(C) Extension of Time to Hold Evidentiary 
Hearing. The trial court also may for good cause extend the time for 
holding an evidentiary hearing for up to 90 days. 

 
(D) Taking Testimony. Upon motion, or upon its 

own motion and without the consent of any party, the court may 
permit a witness to testify at the evidentiary hearing by 
contemporaneous audio-video communication equipmenttechnology 
that makes the witness visible to all parties during the testimony. 
There must be appropriate safeguards for the court to maintain 
sufficient control over the equipment and the transmission of the 
testimony so the court may stop the communication to 
accommodate objections or prevent prejudice. If testimony is taken 
through audio-video communication equipmenttechnology, therethe 
oath must be a notary public or other person authorized to 
administer oaths in the witness's jurisdiction who is present with 
the witness and who administers the oath consistent with the laws 
of the jurisdiction where the witness is located administered in the 
manner provided by Florida Rule of General Practice and Judicial 
Administration 2.530(b)(2)(B). The cost for the use of audio-
video communication equipmenttechnology is the responsibility of 
either the requesting party or, if upon its own motion, the court. 

 
(E) Procedures After Evidentiary Hearing. 

Immediately following an evidentiary hearing, the trial court shall 
order a transcript of the hearing, which shall be filed within 10 days 
if real-time transcription was utilized, or within 45 days if real-time 
transcription was not utilized. The trial judge may permit written 
closing arguments instead of oral closing arguments. If the trial 
court permits the parties to submit written closing arguments, the 
arguments shall be filed by both parties within 30 days of the filing 
of the transcript of the hearing. No answer or reply arguments shall 
be allowed. Written arguments shall be in compliance with the 
requirements for briefs in rule 9.210(a)(1) and (a)(2), shall not 
exceed 60 pages without leave of court, and shall include proposed 
findings of facts and conclusions of law, with citations to authority 
and to appropriate portions of the transcript of the hearing. 
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(F) Rendition of the Order. If the court does not 
permit written closing arguments, the court shall render its order 
within 30 days of the filing of the transcript of the hearing. If the 
court permits written closing arguments, the court shall render its 
order within 30 days of the filing of the last written closing 
argument and no later than 60 days from the filing of the transcript 
of the hearing. The court shall rule on each claim considered at the 
evidentiary hearing and all other claims raised in the motion, 
making detailed findings of fact and conclusions of law with respect 
to each claim, and attaching or referencing such portions of the 
record as are necessary to allow for meaningful appellate review. 
The order issued after the evidentiary hearing shall resolve all the 
claims raised in the motion and shall be considered the final order 
for purposes of appeal. The clerk of the trial court shall promptly 
serve upon the parties and the attorney general a copy of the final 
order, with a certificate of service. 

 
(6) Experts and Other Witnesses. All expert witnesses 

who will testify at the evidentiary hearing must submit written 
reports, which shall be disclosed to opposing counsel as provided in 
subdivision (f)(5)(A). If the defendant intends to offer expert 
testimony of his or her mental status, the state shall be entitled to 
have the defendant examined by its own mental health expert. If the 
defendant fails to cooperate with the state's expert, the trial court 
may, in its discretion, proceed as provided in rule 3.202(e). 

 
(7) Rehearing. Motions for rehearing shall be filed within 

15 days of the rendition of the trial court's order and a response 
thereto filed within 10 days thereafter. A motion for rehearing shall 
be based on a good faith belief that the court has overlooked a 
previously argued issue of fact or law or an argument based on a 
legal precedent or statute not available prior to the court's ruling. 
The trial court's order disposing of the motion for rehearing shall be 
rendered not later than 30 days from the filing of the motion for 
rehearing. If no order is filed within 30 days from the filing of the 
motion for rehearing, the motion is deemed denied. A motion for 
rehearing is not required to preserve any issue for review. 
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(8) Appeals. Any party may appeal a final order entered 
on a defendant's motion for rule 3.851 relief by filing a notice of 
appeal with the clerk of the lower tribunal within 30 days of the 
rendition of the order to be reviewed. Pursuant to the procedures 
outlined in Florida Rule of Appellate Procedure 9.142, a defendant 
under sentence of death may petition for a belated appeal. 

 
(g) Incompetence to Proceed in Capital Collateral 

Proceedings. 
 
(1) A death-sentenced defendant pursuing collateral relief 

under this rule who is found by the court to be mentally 
incompetent shall not be proceeded against if there are factual 
matters at issue, the development or resolution of which require the 
defendant's input. However, all collateral relief issues that involve 
only matters of record and claims that do not require the 
defendant's input shall proceed in collateral proceedings 
notwithstanding the defendant's incompetency. 

 
(2) Collateral counsel may file a motion for competency 

determination and an accompanying certificate of counsel that the 
motion is made in good faith and on reasonable grounds to believe 
that the death-sentenced defendant is incompetent to proceed. 

 
(3) If, at any stage of a postconviction proceeding, the 

court determines that there are reasonable grounds to believe that a 
death-sentenced defendant is incompetent to proceed and that 
factual matters are at issue, the development or resolution of which 
require the defendant's input, a judicial determination of 
incompetency is required. 

 
(4) The motion for competency examination shall be in 

writing and shall allege with specificity the factual matters at issue 
and the reason that competent consultation with the defendant is 
necessary with respect to each factual matter specified. To the 
extent that it does not invade the lawyer-client privilege with 
collateral counsel, the motion shall contain a recital of the specific 
observations of, and conversations with, the death-sentenced 
defendant that have formed the basis of the motion. 
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(5) If the court finds that there are reasonable grounds to 

believe that a death-sentenced defendant is incompetent to proceed 
in a postconviction proceeding in which factual matters are at 
issue, the development or resolution of which require the 
defendant's input, the court shall order the defendant examined by 
no more than 3, nor fewer than 2, experts before setting the matter 
for a hearing. The court may seek input from the death-sentenced 
defendant's counsel and the state attorney before appointment of 
the experts. 

 
(6) The order appointing experts shall: 

 
(A) identify the purpose of the evaluation and 

specify the area of inquiry that should be addressed; 
 
(B) specify the legal criteria to be applied; and 
 
(C) specify the date by which the report shall be 

submitted and to whom it shall be submitted. 
 
(7) Counsel for both the death-sentenced defendant and 

the state may be present at the examination, which shall be 
conducted at a date and time convenient for all parties and the 
Department of Corrections. 

 
(8) On appointment by the court, the experts shall 

examine the death-sentenced defendant with respect to the issue of 
competence to proceed, as specified by the court in its order 
appointing the experts to evaluate the defendant, and shall evaluate 
the defendant as ordered. 

 
(A) The experts first shall consider factors related to 

the issue of whether the death-sentenced defendant meets the 
criteria for competence to proceed, that is, whether the defendant 
has sufficient present ability to consult with counsel with a 
reasonable degree of rational understanding and whether the 
defendant has a rational as well as factual understanding of the 
pending collateral proceedings. 
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(B) In considering the issue of competence to 

proceed, the experts shall consider and include in their report: 
 
(i) the defendant's capacity to understand the 

adversary nature of the legal process and the collateral proceedings; 
 
(ii) the defendant's ability to disclose to 

collateral counsel facts pertinent to the postconviction proceeding at 
issue; and 

 
(iii) any other factors considered relevant by 

the experts and the court as specified in the order appointing the 
experts. 

 
(C) Any written report submitted by an expert shall: 

 
(i) identify the specific matters referred for 

evaluation; 
 
(ii) describe the evaluative procedures, 

techniques, and tests used in the examination and the purpose or 
purposes for each; 

 
(iii) state the expert's clinical observations, 

findings, and opinions on each issue referred by the court for 
evaluation, and indicate specifically those issues, if any, on which 
the expert could not give an opinion; and 

 
(iv) identify the sources of information used by 

the expert and present the factual basis for the expert's clinical 
findings and opinions. 

 
(9) If the experts find that the death-sentenced defendant 

is incompetent to proceed, the experts shall report on any 
recommended treatment for the defendant to attain competence to 
proceed. In considering the issues relating to treatment, the experts 
shall report on: 
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(A) the mental illness or intellectual disability 
causing the incompetence; 

 
(B) the treatment or treatments appropriate for the 

mental illness or intellectual disability of the defendant and an 
explanation of each of the possible treatment alternatives in order of 
choices; and 

 
(C) the likelihood of the defendant attaining 

competence under the treatment recommended, an assessment of 
the probable duration of the treatment required to restore 
competence, and the probability that the defendant will attain 
competence to proceed in the foreseeable future. 

 
(10) Within 30 days after the experts have completed 

their examinations of the death-sentenced defendant, the court 
shall schedule a hearing on the issue of the defendant's competence 
to proceed. 

 
(11) If, after a hearing, the court finds the defendant 

competent to proceed, or, after having found the defendant 
incompetent, finds that competency has been restored, the court 
shall enter its order so finding and shall proceed with a 
postconviction motion. The defendant shall have 60 days to amend 
his or her rule 3.851 motion only as to those issues that the court 
found required factual consultation with counsel. 

 
(12) If the court does not find the defendant incompetent, 

the order shall contain: 
 
(A) findings of fact relating to the issues of 

competency; 
 
(B) copies of the reports of the examining experts; 

and 
 
(C) copies of any other psychiatric, psychological, or 

social work reports submitted to the court relative to the mental 
state of the death-sentenced defendant. 
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(13) If the court finds the defendant incompetent or finds 
the defendant competent subject to the continuation of appropriate 
treatment, the court shall follow the procedures set forth in rule 
3.212(c), except that, to the extent practicable, any treatment shall 
take place at a custodial facility under the direct supervision of the 
Department of Corrections. 

 
(h) After Death Warrant Signed. 

 
(1) Judicial Assignment. The chief judge of the circuit 

shallmust assign the case to a judge qualified under the Rules of 
General Practice and Judicial Administration to conduct capital 
cases as soon as notification of the death warrant is received. 

 
(2) Calendar Advancement. Proceedings after a death 

warrant has been issued shall take precedence over all other cases. 
The assigned judge shall make every effort to resolve scheduling 
conflicts with other cases including cancellation or rescheduling of 
hearings or trials and requesting senior judge assistance. 

 
(3) Schedule of Proceedings. The time limitations in this 

rule shall not apply after a death warrant has been signed. All 
motions shall be heard expeditiously considering the time 
limitations set by the date of execution and the time required for 
appellate review. 

 
(4) Location of Hearings. The location of hearings after a 

death warrant is signed shall be determined by the trial judge 
considering the availability of witnesses or evidence, the security 
problems involved in the case, and any other factor determined by 
the trial court. 

 
(5) Postconviction Motions. All motions filed after a 

death warrant is issued shall be considered successive motions and 
subject to the content requirement of subdivision (e)(2) of this rule. 

 
(6) Case Management Conference. The assigned judge 

shall schedule a case management conference as soon as 
reasonably possible after receiving notification that a death warrant 
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has been signed. During the case management conference the court 
shall set a time for filing a postconviction motion and shall schedule 
a hearing to determine whether an evidentiary hearing should be 
held and hear argument on any purely legal claims not based on 
disputed facts. If the motion, files, and records in the case 
conclusively show that the movant is entitled to no relief, the 
motion may be denied without an evidentiary hearing. If the trial 
court determines that an evidentiary hearing should be held, the 
court shall schedule the hearing to be held as soon as reasonably 
possible considering the time limitations set by the date of 
execution and the time required for appellate review. 

 
(7) Reporting. The assigned judge shall require the 

proceedings conducted under death warrant to be reported using 
the most advanced and accurate technology available in general use 
at the location of the hearing. The proceedings shall be transcribed 
expeditiously considering the time limitations set by the execution 
date. 

 
(8) Procedures After Hearing. The court shall obtain a 

transcript of all proceedings and shall render its order as soon as 
possible after the hearing is concluded. A copy of the final order 
shall be electronically transmitted to the Supreme Court of Florida 
and to the attorneys of record. 

 
(9) Transmittal of Record. The record shall be 

immediately delivered to the clerk of the Supreme Court of Florida 
by the clerk of the trial court or as ordered by the assigned judge. 
The record shall also be electronically transmitted if the technology 
is available. A notice of appeal shall not be required to transmit the 
record. 

 
(i) Dismissal of Postconviction Proceedings. 

 
(1) This subdivision applies only when a defendant seeks 

both to dismiss pending postconviction proceedings and to 
discharge collateral counsel. 
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(2) If the defendant files the motion pro se, the Clerk of 
the Court shall serve copies of the motion on counsel of record for 
both the defendant and the state. Counsel of record may file 
responses within 10 days. 

 
(3) The trial judge shall review the motion and the 

responses and schedule a hearing. The defendant, collateral 
counsel, and the state shall be present at the hearing. 

 
(4) The judge shall examine the defendant at the hearing 

and shall hear argument of the defendant, collateral counsel, and 
the state. No fewer than 2 or more than 3 qualified experts shall be 
appointed to examine the defendant if the judge concludes that 
there are reasonable grounds to believe the defendant is not 
mentally competent for purposes of this rule. The experts shall file 
reports with the court setting forth their findings. Thereafter, the 
court shall conduct an evidentiary hearing and enter an order 
setting forth findings of competency or incompetency. 

 
(5) If the defendant is found to be incompetent for 

purposes of this rule, the court shall deny the motion without 
prejudice. 

 
(6) If the defendant is found to be competent for purposes 

of this rule, the court shall conduct a complete (Durocher/Faretta) 
inquiry to determine whether the defendant knowingly, freely and 
voluntarily wants to dismiss pending postconviction proceedings 
and discharge collateral counsel. 

 
(7) If the court determines that the defendant has made 

the decision to dismiss pending postconviction proceedings and 
discharge collateral counsel knowingly, freely, and voluntarily, the 
court shall enter an order dismissing all pending postconviction 
proceedings and discharging collateral counsel. But if the court 
determines that the defendant has not made the decision to dismiss 
pending postconviction proceedings and discharge collateral 
counsel knowingly, freely, and voluntarily, the court shall enter an 
order denying the motion without prejudice. 
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(8) If the court grants the motion: 
 
(A) a copy of the motion, the order, and the 

transcript of the hearing or hearings conducted on the motion shall 
be forwarded to the Clerk of the Supreme Court of Florida within 30 
days; and 

 
(B) discharged counsel shall, within 10 days after 

issuance of the order, file with the clerk of the circuit court 2 copies 
of a notice seeking review in the Supreme Court of Florida, and 
shall, within 20 days after the filing of the transcript, serve an 
initial brief. Both the defendant and the state may serve responsive 
briefs. Briefs shall be served as prescribed by rule 9.210. 

 
(9) If the court denies the motion, the defendant may 

seek review as prescribed by Florida Rule of Appellate Procedure 
9.142(b). 

 
(j) Attorney General Notification to Clerk. The Office of the 

Attorney General shall notify the clerk of the supreme court when it 
believes the defendant has completed his or her direct appeal, 
initial postconviction proceeding in state court, and habeas corpus 
proceeding and appeal therefrom in federal court. The Office of the 
Attorney General shall serve a copy of the notification on 
defendant's counsel of record. 

 
Court Commentary 

 
1993 Adoption. This rule is consistent with the 

recommendation of the Supreme Court Committee on 
Postconviction Relief in Capital Cases, which was created because 
of the substantial delays in the death penalty postconviction relief 
process. The committee was created because of the inability of the 
capital collateral representative to properly represent all death 
penalty inmates in postconviction relief cases and because of the 
resulting substantial delays in those cases. That committee 
recognized that, to make the process work properly, each death row 
prisoner should have counsel available to represent him or her in 
postconviction relief proceedings. The committee found that one of 
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the major problems with the process was that the triggering 
mechanism to start or assure movement of the postconviction relief 
proceedings was the signing of a death warrant. In a number of 
instances, the courts were not aware of the problems concerning 
representation of a defendant until a death warrant was signed. In 
other instances, the committee found that, when postconviction 
relief motions had been filed, they clearly had not moved at an 
orderly pace and the signing of a death warrant was being used as a 
means to expedite the process. The committee recommended that 
specific named counsel should be designated to represent each 
prisoner not later than 30 days after the defendant’s judgment and 
sentence of death becomes final. To assure that representation, the 
committee’s report noted that it was essential that there be 
adequate funding of the capital collateral representative and sought 
temporary assistance from The Florida Bar in providing pro bono 
representation for some inmates. 

 
There is a justification for the reduction of the time period for 

a capital prisoner as distinguished from a noncapital prisoner, who 
has two years to file a postconviction relief proceeding. A capital 
prisoner will have counsel immediately available to represent him or 
her in a postconviction relief proceeding, while counsel is not 
provided or constitutionally required for noncapital defendants to 
whom the two-year period applies. 

 
In the event the capital collateral representative is not fully 

funded and available to provide proper representation for all death 
penalty defendants, the reduction in the time period would not be 
justified and would necessarily have to be repealed, and this Court 
will forthwith entertain a petition for the repeal of the rule. In this 
context, it is important to emphasize that the governor agrees that 
absent the circumstance where a competent death-sentenced 
individual voluntarily requests that a death warrant be signed, no 
death warrants will be issued during the initial round of federal and 
state review, provided that counsel for death penalty defendants is 
proceeding in a timely and diligent manner. This Court agrees that 
the initial round of postconviction proceedings should proceed in a 
deliberate but timely manner without the pressure of a pending 
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death warrant. Subdivision 3.851(b)(4) above addresses concerns of 
The Florida Bar and The Florida Bar Foundation. 

 
The provisions of the present rule 3.851 providing for time 

periods where a 60–day warrant is signed by the governor are 
abolished because they are unnecessary if the guidelines are 
followed. The proceedings and grounds for postconviction relief 
remain as provided under Florida Rule of Criminal Procedure 3.850, 
which include, as one of the grounds, the opportunity for a 
defendant to present newly discovered evidence in accordance with 
Scott v. Dugger, 604 So. 2d 465 (Fla. 1992), Jones v. State, 591 So. 
2d 911 (Fla. 1991), and Richardson v. State, 546 So. 2d 1037 (Fla. 
1989). 

 
1996 Amendment. Subdivision (c) is added to make the 

Court’s decision in Huff v. State, 622 So. 2d 982 (Fla. 1993), 
applicable to all rule 3.850 motions filed by a prisoner who has 
been sentenced to death. Florida Rule of Judicial Administration 
2.071(b) allows for telephonic and teleconferencing communication 
equipment to be utilized “for a motion hearing, pretrial conference, 
or a status conference.” Teleconferencing sites have been 
established by the Department of Management Services, Division of 
Communications at various metropolitan locations in the state. The 
“Shevin Study” examined, at this Court’s request, the issue of 
delays in capital postconviction relief proceedings and noted that 
travel problems of counsel cause part of those delays. The Court 
strongly encourages the use of the new telephonic and 
teleconferencing technology for postconviction relief proceedings 
that do not require evidentiary hearings, such as the hearing 
required under subdivision (c) of this rule. Only the attorneys need 
be involved in a hearing held under subdivision (c) of this rule; 
attendance of the postconviction defendant is not required. 

 
2001 Amendment. Several new procedures are added to rule 

3.851. New subdivision (b), Appointment of Postconviction Counsel, 
is added to ensure appointment of postconviction counsel upon the 
Supreme Court of Florida’s issuance of mandate on direct appeal. 
New subdivision (c), Preliminary Procedures, provides for, among 
other things, the assignment of a qualified judge within 30 days 
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after mandate issues on direct appeal and status conferences every 
90 days after the assignment until the evidentiary hearing has been 
completed or the motion has been ruled on without a hearing. 
These status conferences are intended to provide a forum for the 
timely resolution of public records issues and other preliminary 
matters. New subdivision (f), Procedure; Evidentiary Hearing; 
Disposition, sets forth general procedures. Most significantly, that 
subdivision requires an evidentiary hearing on claims listed in an 
initial motion as requiring a factual determination. The Court has 
identified the failure to hold evidentiary hearings on initial motions 
as a major cause of delay in the capital postconviction process and 
has determined that, in most cases, requiring an evidentiary 
hearing on initial motions presenting factually based claims will 
avoid this cause of delay. See Amendments to Florida Rules of 
Criminal Procedure 3.851, 3.852 and 3.993, 772 So. 2d 488, 491 
(Fla. 2000). 

 
2006 Amendment. The amendments provide for the 

appointment of Registry Counsel in areas of the state that are not 
served by a Capital Collateral Regional Counsel. Counsel are 
allowed to appear at status conferences electronically to authorize 
both telephonic and video appearances. 

 
2013 Amendment. Only minor amendments are made to rule 

3.851. 
 

Criminal Court Steering Committee Note 
 
2014 Amendment. The rule was amended to comply with the 

“Timely Justice Act of 2013,” chapter 2013-216, Laws of Florida, 
and to preclude extended postconviction litigation. Because the 
Sixth Amendment does not apply to postconviction proceedings, the 
Steering Committee concluded that a defendant has no 
constitutional right to self-representation in postconviction matters. 
The Steering Committee also concluded that the capital 
postconviction process would function more effectively if a 
defendant were represented by an attorney, unless the defendant 
seeks to dismiss postconviction proceedings and discharge counsel 
pursuant to subdivision (i). The Steering Committee concluded that 
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the lead attorney should not be allowed to participate in capital 
postconviction litigation on a limited basis and that the lead 
attorney should remain in the case until the litigation is concluded 
or until the court allows withdrawal. The Steering Committee also 
determined that the postconviction process would not work 
efficiently unless the trial judge was responsible for case 
management. Case management orders are required throughout the 
postconviction process in order to maintain a capital postconviction 
computer database. 

 
Under the amended rule, the clerk of the trial court is required 

to retain a copy of the record so that it will be available for 
postconviction litigation, especially following issuance of the death 
warrant. Additionally, the Steering Committee added provisions to 
the pleading requirements for motions and created a provision that 
allows for written closing argument memoranda, formalizing by rule 
a practice that is already utilized throughout the state in capital 
postconviction proceedings. In an effort to prevent delay, the 
amended rule requires written reports from experts who will testify 
at the evidentiary hearing, and allows for witnesses to testify via 
videoconferencing, even over the objections of the parties. Finally, 
the amended rule requires the Attorney General to inform the Clerk 
of the Florida Supreme Court and the defendant’s counsel of record 
when a defendant has completed his or her litigation in order for 
the Clerk to report to the Governor pursuant to Florida Statute 
922.052.  
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RULE 5.080.  DISCOVERY, AND SUBPOENA, AND TAKING 
TESTIMONY 

 
(a) Adoption of Civil Rules. The following Florida Rules of 

Civil Procedure shall apply in all probate and guardianship 
proceedings: 
 

(1) Rule 1.280, general provisions governing discovery. 
 

(2) Rule 1.290, depositions before action or pending 
appeal. 
 

(3) Rule 1.300, persons before whom depositions may be 
taken. 
 

(4) Rule 1.310, depositions upon oral examination. 
 

(5) Rule 1.320, depositions upon written questions. 
 

(6) Rule 1.330, use of depositions in court proceedings. 
 

(7) Rule 1.340, interrogatories to parties. 
 

(8) Rule 1.350, production of documents and things and 
entry upon land for inspection and other purposes. 
 

(9) Rule 1.351, production of documents and things 
without deposition. 
 

(10) Rule 1.360, examination of persons. 
 

(11) Rule 1.370, requests for admission. 
 

(12) Rule 1.380, failure to make discovery; sanctions. 
 

(13) Rule 1.390, depositions of expert witnesses. 
 

(14) Rule 1.410, subpoena. 
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(15) Rule 1.451, taking testimony. 
 

(b) Limitations and Costs. In order to conserve the assets of 
the estate, the court has broad discretion to limit the scope and the 
place and manner of the discovery and to assess the costs, 
including attorneys' fees, of the discovery against the party making 
it or against 1 or more of the beneficiaries of the estate or against 
the ward in such proportions as the court determines, considering, 
among other factors, the benefit derived therefrom. 
 

(c) Application. It is not necessary to have an adversary 
proceeding under rule 5.025 to utilize the rules adopted in 
subdivision (a) above. Any interested person may utilize the rules 
adopted in subdivision (a). 
 

Committee Notes 
 
Subdivision (b) is not intended to result in the assessment of 

costs, including attorney’s fees, in every instance in which discovery 
is sought. Subdivision (c) is not intended to overrule the holdings in 
In re Estate of Shaw, 340 So. 2d 491 (Fla. 3d DCA 1976), and In re 
Estate of Posner, 492 So. 2d 1093 (Fla. 3d DCA 1986).  
 

Rule History  
 

1975 Revision: This rule is the same as prior rule 5.080, 
broadened to include guardianships and intended to clearly permit 
the use of discovery practices in nonadversary probate and 
guardianship matters. 

 
1977 Revision: Editorial change in citation form in committee 

note.  
 
1984 Revision: Florida Rules of Civil Procedure 1.290, 1.300, 

1.351, and 1.410 have been added.  
 

1988 Revision: Subdivision (a)(15) deleted as duplicative of 
rule 5.070 Subpoena. Editorial change in (b). Citation form change 
in committee notes.  
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1992 Revision: Editorial changes. Committee notes revised. 

Citation form changes in committee notes.  
 

1996 Revision: Reference to rule 1.400 eliminated because of 
deletion of that rule from the Florida Rules of Civil Procedure. 
Editorial change.  
 

2002 Revision: Reference to rule 1.410 transferred to 
subdivision (a) from former rule 5.070. Subdivision (b) amended to 
give court discretion to assess attorneys’ fees. Subdivision (c) added. 
Committee notes revised.  
 

2006 Revision: Committee notes revised.  
 

2007 Revision: Committee notes revised.  
 

2016 Revision: Florida Rule of Civil Procedure 1.451 has been 
added to subdivision (a). Committee notes revised.  
 

Statutory References  
 

§ 731.201(23), Fla. Stat. General definitions.  
 

§ 733.106, Fla. Stat. Costs and attorney’s fees.  
 

§ 744.105, Fla. Stat. Costs.  
 

§ 744.108, Fla. Stat. Guardian’s and attorney’s fees and 
expenses.  
 

Rule References  
 

Fla. Prob. R. 5.025 Adversary proceedings.  
 
 Fla. R. Gen. Prac. & Jud. Admin. 2.535 Court reporting.  
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RULE 7.150.  JURY TRIALS 
 
 (a) Written Demand. Jury trials may be had upon written 
demand of the plaintiff at the time of the commencement of the suit, 
or by the defendant within 10 days after service of the 
summons/notice to appear or at the pretrial conference, if any. 
Otherwise, the jury trial shall be deemed waived.  
 
 (b) Juror Participation Through Audio-Video 
Communication Technology. Prospective jurors may participate in 
voir dire or empaneled jurors may participate in the jury trial 
through audio-video communication technology, as described in 
Florida Rule of General Practice and Judicial Administration 
2.530(c), if stipulated by the parties in writing and authorized by 
the court. The written stipulation and a written motion requesting 
authorization must be filed with the court within 10 days after 
service of a written demand under subdivision (a) or within such 
other period as may be directed by the court. 

 
Committee Notes 

 
1984 Amendment. The purpose of the cost deposit formerly 

required was to discourage frivolous demands for jury trials. The 
committee feels that there should be no distinction between the 
taxation of costs in a $300 claim and a $3,000 claim. 
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RULE 9.320. ORAL ARGUMENT 
 
 (a) Requests. Oral argument may be permitted in any 
proceeding. A request for oral argument shall be in a separate 
document served by a party: 
 
  (1) in appeals, not later than 15 days after the last brief is 
due to be served; 
 
  (2) in proceedings commenced by the filing of a petition, 
not later than 15 days after the reply is due to be served; 
 
  (3) in proceedings governed by rule 9.146, in accordance 
with rule 9.146(g)(5); and 
 
  (4) in proceedings governed by rule 9.120, not later than 
the date the party's brief on jurisdiction is due to be served, except 
that in proceedings in which jurisdiction is invoked under rule 
9.030(a)(2)(A)(v), not later than 5 days after the filing of the notice to 
invoke discretionary review. 
 
 (b) Duration. Unless otherwise ordered by the court, each side 
will be allowed 20 minutes for oral argument. 
 
 (c) Motion. On its own motion or that of a party, the court 
may require, limit, expand, or dispense with oral argument. 
 
 (d)  Requests to the Supreme Court of Florida. A request for 
oral argument to the supreme court shall include a brief statement 
regarding why oral argument would enhance the supreme court's 
consideration of the issues to be raised. A party may file a response 
to the request within 5 days of the filing of the request. No reply 
shall be permitted. 
 
 (e) Use of Communication Technology.  
 
  (1) Definition. As used in this subdivision, the term 
“communication technology” has the same meaning provided in 
Florida Rule of General Practice and Judicial Administration 2.530. 
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  (2) Request to Participate by Communication 
Technology. A request may be made by a party for one or more of 
the parties to participate in oral argument through the use of 
communication technology. Such request must be included in the 
request for oral argument under subdivision (a). The request must 
state the reason for requesting participation by communication 
technology.  
 
  (3) Court Order. The court, in the exercise of its 
discretion, may grant or deny the request of a party under 
subdivision (e)(2) or may, on its own motion, order participation in 
oral argument through the use of communication technology.   
 
  (4) Public Availability. If communication technology is 
used for participation in an oral argument, the proceeding must be 
recorded and made publicly available through a live broadcast and 
by posting the recording to the court’s website as soon as 
practicable after the proceeding.  
 
  (5) Technological Malfunction. If a technological 
malfunction occurs during an oral argument for which 
communication technology is used, the court may recess the 
proceeding to address the malfunction, expand the time for oral 
argument, reschedule oral argument, or dispense with oral 
argument. 
 

Committee Notes 
 

 1977 Amendment. This rule replaces former rule 3.10. As 
under the former rules, there is no right to oral argument. It is 
contemplated that oral argument will be granted only if the court 
believes its consideration of the issues raised will be enhanced. The 
time ordinarily allowable to each party has been reduced from 30 
minutes to 20 minutes to conform with the prevailing practice in 
the courts. If oral argument is permitted, the order of the court will 
state the time and place. 
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