
 

IN THE SUPREME COURT OF FLORIDA 

        CASE NO. SC21-990 
 
 
IN RE: AMENDMENTS TO FLORIDA  
RULES OF CIVIL PROCEDURE, FLORIDA RULES  
OF GENERAL PRACTICE AND JUDICIAL  
ADMINISTRATION, FLORIDA RULES OF CRIMINAL 
PROCEDURE, FLORIDA PROBATE RULES, FLORIDA RULES OF 
TRAFFIC COURT, FLORIDA SMALL CLAIMS RULES, AND 
FLORIDA RULES OF APPELLATE PROCEDURE   
                                                       
_______________________________________ 

 
 

RESPONSE OF THE WORKGROUP ON THE CONTINUITY  
OF COURT OPERATIONS AND PROCEEDINGS DURING  

AND AFTER COVID-19 TO COMMENTS ON THE  
PROPOSED RULE AMENDMENTS 

 
The Workgroup on the Continuity of Court Operations and 

Proceedings During and After COVID-19 (“Workgroup”), by and 
through its undersigned chair, the Honorable Lisa T. Munyon, Chief 
Judge of the Ninth Judicial Circuit, respectfully submits this 
response to the comments filed regarding the Workgroup’s proposed 
rule amendments in its petition captioned In re: Amendments to 
Florida Rules of Civil Procedure, Florida Rules of General Practice and 
Judicial Administration, Florida Rules of Criminal Procedure, Florida 
Probate Rules, Florida Rules of Traffic Court, Florida Small Claims 
Rules, and Florida Rules of Appellate Procedure, Florida Supreme 
Court Case No. SC21-990 (“Workgroup’s Petition”).  

 
   I. Introduction 
 
Comments filed in this case are briefly summarized below.  
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Four entities filed comments that did not recommend changes 
to the rule amendments proposed in the Workgroup’s Petition: 

 

 The Miami-Dade Bar and the law firm of Bilzin Sumberg 
requests that the court adopt the Workgroup’s proposed 
amendments to Fla. R. Gen. Prac. & Jud. Admin. 2.530.1 
 

 The Traffic Court Rules Committee indicates that a majority 
of the committee voted to approve the Workgroup’s 
proposed amendments to Fla. R. Traf. Ct. 6.140 and 6.340.2 
 

 The Small Claims Rules Committee notes that its Fast-
Track Subcommittee did not suggest any revisions and that 
the committee did not develop an official comment for the 
Workgroup’s proposed amendments.3   

 
The following individuals and entities filed comments 

suggesting changes to the Workgroup’s proposed amendments to 
rules relating to alternative dispute resolution (ADR): 

 

 Mr. Douglas L. Wilson, a Florida attorney, indicates that he 
strongly supports the continued use of communication 
technology in ADR proceedings and suggests changes to the 
Workgroup’s proposed amendments for Fla. R. Civ. P. 
1.700.4 

                                           
1 Comment by the Miami-Dade Bar at 1-2 and Bilzin Sumberg at 1. 
2 Comment by the Traffic Court Rules Committee at 1. 
3 The committee further indicates that a standing subcommittee 
has been directed to review all the “Small Claims Rules to identify 
whether additional references to, or a general statement of 
applicability of, the Florida Rules of General Practice and Judicial 
Administration would be appropriate as a forthcoming proposal for 
amendment.” Comment by the Small Claims Rules Committee at 1. 
4 Comment by Wilson at 1-2. 
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 Mr. Simon M. Harrison, a Florida attorney, suggests 
changes to the Workgroup’s proposed amendments for Fla. 
R. Civ. P. 1.700.5 
 

 Ms. A. Michelle Jernigan, a Florida attorney, states that 
mediation and arbitration should be conducted with 
individuals physically present unless health and safety 
concerns prohibit such attendance.6  Ms. Jernigan also 
suggests changes to the Workgroup’s proposed 
amendments for Fla. R. Civ. P. 1.700 and 1.720.7 
 

 Ms. Meah Rothman Tell, a Florida attorney, indicates that 
she endorses the comment of the Executive Council of the 
Alternative Dispute Resolution Section of The Florida Bar.8  
She also suggests changes to the Workgroup’s proposed 
amendments for Fla. R. Civ. P. 1.700 and suggests that the 
Workgroup now propose amendments to Fla. R. Civ. P. 
1.830.9 
 

 The Executive Council of the Alternative Dispute Resolution 
Section of The Florida Bar supports the Workgroup’s 
proposed amendments to the rules relating to ADR and 
suggests changes to the proposed amendments for Fla. R. 
Civ. P. 1.700, 1.720, 1.730, and 1.750 and Fla. R. App. P. 
9.700 and 9.720.10 
 

                                           
5 Comment by Harrison at 1. 
6 Comment by Jernigan at 4. 
7 Id. at 1-5. 
8 Comment by Tell at 5. 
9 Id. at 2-4. 
10 Comment by the Executive Council of the Alternative Dispute 
Resolution Section of the Florida Bar at 5-10. 
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 The Florida Supreme Court Committee on Alternative 
Dispute Resolution Rules and Policy filed a comment 
responding to the comments of Messrs. Wilson and 
Harrison.11  
 
The Civil Procedure Rules Committee “recommends 
adopting the Workgroup’s proposed amendments subject 
to” the Committee’s suggested changes for the Workgroup’s 
proposed amendments to Fla. R. Civ. P. 1.730.12 
 

The following entities and individuals filed comments 
recommending changes to some rule amendments proposed in the 
Workgroup’s Petition relating to matters other than ADR: 

 

 The Florida Public Defender Association suggests that the 
Workgroup now propose amendments to Fla. R. Civ. P. 
1.300 and suggests changes to the Workgroup’s proposed 
amendments for Fla. R. Civ. P. 1.310, Fla. R. Gen. Prac. & 
Jud. Admin. 2.530, and Fla. R. Crim. P. 3.116, 3.180, and 
3.220.13 
 

 The Florida Sheriffs Association suggests changes to the 
Workgroup’s proposed amendments for Fla. R. Civ. P. 
1.310(b) and Fla. R. Crim. P. 3.220(h) and indicates that 
any changes to these rules would also be applicable to 
specified Rules of Juvenile Procedure and Family Law 
Rules.14  As discussed in the comment and under rules 
1.310 and 3.220, infra, Chief Justice Canady referred this 
issue to the Criminal Court Steering Committee for review 

                                           
11 Comment by the Florida Supreme Court Committee on 
Alternative Dispute Resolution Rules and Policy at 1-3. 
12 Comment by the Civil Procedure Rules Committee at 7-8. 
13 Comment by the Florida Public Defender Association at 3-15. 
14 Comment by the Florida Sheriffs Association at 5-6. 
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and for a determination as to whether rule amendments are 
warranted.15 

 

 The Civil Procedure Rules Committee “recommends 
adopting the Workgroup’s proposed amendments subject 
to” the Committee’s suggested changes to the Workgroup’s 
proposed amendments for Fla. R. Civ. P. 1.310, 1.410, and 
1.430.16 

 

 The Public Defender of the Ninth Judicial Circuit suggests 
changes to the Workgroup’s proposed amendments for Fla. 
R. Civ. P. 1.310, Fla. Gen. Prac. & Jud. Admin. 2.530, and 
Fla. R. Crim. P. 3.116.17   

 

 The Rules of General Practice and Judicial Administration 
Committee agrees with the Workgroup’s proposed 
amendments to Fla. R. Gen. Prac. & Jud. Admin. 2.256, 
2.451, 2.515, and 2.516 and suggests changes to the 
Workgroup’s proposed amendments for Fla. R. Gen. Prac. & 
Jud. Admin. 2.530.18 

 

 The Juvenile Court Rules Committee suggests a change to 
Fla. R. Gen. Prac. & Jud. Admin. 2.530.19  As discussed in 
this comment and twice under rule 2.530, infra, Chief 
Justice Canady referred the responsibility for the proposal 
of amendments affecting the use of communication 
technology in delinquency proceedings to the Steering 

                                           
15 Id. at 6. 
16 Comment by the Civil Procedure Rules Committee at 2-8. 
17 Comment by the Public Defender of the Ninth Judicial Circuit at 
3-18. 
18 Comment by the Rules of General Practice and Judicial 
Administration Committee at 1. 
19 Comment by the Juvenile Court Rules Committee at 2-3. 
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Committee on Family and Children in the Court in 
consultation with the Juvenile Court Rules Committee and 
the Family Law Rules Committee.20  
 

 Sheappeals PLLC suggests a change to Fla. R. Gen. Prac. & 
Jud. Admin. 2.530.21 
 

 The Board of Governors of The Florida Bar suggests that the 
Workgroup propose or that the court adopt a comment for 
Fla. R. Gen. Prac. & Jud. Admin. 2.530.22 
 

 Magistrate Alvan Balent, Jr. suggests that the Workgroup 
propose a comment for Fla. R. Gen. Prac. & Jud. Admin. 
2.530.23 

 

 The Criminal Law Section suggests a change to proposed 
Fla. R. Crim. P. 3.116.24 

 

 The Criminal Procedure Rules Committee indicates that a 

majority of the committee voted in support of the 
Workgroup’s proposed amendments to the Florida Rules of 
Criminal Procedure and that a majority voted in support of 
a change to proposed new Fla. R. Crim. P. 3.116.25   

 

 The Probate Rules Committee unanimously supports the 

Workgroup’s proposed amendments to Fla. Prob. R. 5.080 if 

                                           
20 Id. at 1-2. 
21 Comment by Sheappeals PLLC at 3. 
22 Comment by the Board of Governors of The Florida Bar at 3-4. 
23 Comment by Balent at 1. 
24 Comment by Criminal Law Section at 2. 
25 Comment by the Criminal Procedure Rules Committee at 1-2.  



 

 

7 
 

the committee’s suggested changes to that rule and Fla. R. 
Gen. Prac. & Jud. Admin. 2.530 are made.26   

 

 The Appellate Court Rules Committee recommends the 
court adopt the Workgroup’s proposed amendments for Fla. 
R. App. P. 9.700, 9.720, and 9.740 and suggests changes to 
the Workgroup’s proposed amendments for Fla. R. App. P. 
9.320.27   

 
The following entities filed comments that appear to urge the 

court to not adopt any of the rule amendments proposed by the 
Workgroup without significant changes and until further study is 
conducted:  Disability Rights Florida,28 the Florida Civil Legal Aid 
Association,29 the Florida Bar Foundation,30 the National Legal Aid 
& Defender Association,31 and the Self-Represented Litigant 
Network.32 

 
 
 

                                           
26 Comment by the Probate Rules Committee at 3. 
27 Comment by the Appellate Court Rules Committee at 1-2. 
28 Comment by Disability Rights Florida at 4,17, and18. 
29 Comment by the Florida Civil Legal Aid Association at 2-3 and 
12. 
30 Comment by the Florida Bar Foundation at 2 and 4. 
31 Comment by the National Legal Aid & Defender Association at 1, 
2, and 14-18. 
32 Amended comment by the Self-Represented Litigant Network at 4 
and 30. 
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Finally, comments were filed by 69 individuals (excludes a 
duplicate)33 and four entities34 that specifically object to the 
proposed amendments to Fla. R. Gen. Prac. & Jud. Admin. 2.530 
that would authorize the remote conduct of a Baker Act proceeding 
without the judicial officer’s presence unless the patient consents.   

 
II. Workgroup’s Responses to the Comments 

 
 The Workgroup’s responses to the comments are set forth 
below.  Section II.A. addresses comments on proposed amendments 
in the Workgroup’s Petition that relate to alternative dispute 
resolution (ADR) and Section II.B. addresses comments on other 
proposed amendments in the Workgroup’s Petition.  Based on the 
comments, the Workgroup now recommends changes to some of the 
proposed amendments in the Workgroup’s Petition.  The full-text, 
legislative version of the Workgroup’s recommended changes is set 
forth in Appendix A, with changes to the amendments proposed in 
the Workgroup’s Petition shown by double strike-through, double 
underlines, and yellow highlight, and is set forth as a clean version 
in Appendix B.  
 
 The Workgroup has 18 members.  Chair Munyon and Clerk 
Tomasino abstained from voting.  The remaining 16 members 
approved this response, except that members Judge Emas and 
Public Defender Dimmig objected to the Workgroup’s proposed 

                                           
33 Comments filed between July 7 and August 11, 2021, between 
August 16 and 18, 2021, between August 20 and 23, 2021, on 
August 25, 2021, and on September 3, 2021. 
34 Comment by the Citizens Commission on Human Rights of 
Florida at 14-17 (this comment is in the consolidated filing on July 
23, 2021); comment by Disability Rights Florida at 12-17; amended 
comment by the Florida Public Defenders Association at 7-11; and 
comment by the Public Defender of the Ninth Judicial Circuit at 3-
6. 
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amendments to Fla. R. Gen. Prac. & Jud. Admin. 2.530 that would 
authorize the remote conduct of a Baker Act proceeding without the 
patient’s consent.    
 
A.  Comments Relating to Proposed Rule Amendments 

Addressing ADR 
 

  Seven comments were filed regarding the Workgroup’s 
proposed amendments authorizing the use of communication 
technology for ADR.  As noted in the Workgroup’s Petition, these 
amendments were based on recommendations originally made by 
the Florida Supreme Court’s Committee on Alternative Dispute 
Resolution Rules and Policy (ADRR&P).35  The comments were 
reviewed by the ADRR&P and the Workgroup and are summarized 
and addressed below.  In determining how to respond to the 
comments, the Workgroup incorporated feedback from the 
ADRR&P.  The ADRR&P approved the Workgroup’s responses 
below, except for two changes to the rules adopted by the 
Workgroup after the ADRR&P’s review.36, 37 The Workgroup thanks 

                                           
35 Workgroup’s Petition at pp. 10-11, 29, and 32 and Appendix F. 
36 Thirteen of the 17 members of the ADRR&P voted to approve the 
Workgroup’s responses.  The chair abstained from voting and three 
members did not vote. 
37 The changes are to the: (1) initial paragraph in subdivision (a) 
and to subdivision (a)(2) of Fla. R. Civ. P. 1.700, wherein the 
Workgroup proposed additional language indicating that the court, 
on its own motion or on motion of a party, may order the full or 
partial remote conduct of a mediation or arbitration when the order 
of referral does not address the issue; and (2) the flush left 
paragraph of rule 9.700(b), wherein the Workgroup proposed 
substantively same changes as it proposed for rule 1.700(a).  Due to 
insufficient time after the adoption of the two changes, it was not 
possible seek the ADRR&P’s review of these changes. 
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the ADRR&P for its expertise and collaboration in addressing these 
issues. 
 

RULE 1.700.  RULES COMMON TO MEDIATION AND 
ARBITRATION 

 
Response to Comments by Mr. Douglas L. Wilson, Mr. Simon M. 
Harrison, Ms. A. Michelle Jernigan, Ms. Meah Rothman Tell, the 
Executive Council of the Alternative Dispute Resolution Section of the 
Florida Bar (“Executive Council”), and the ADRR&P 

 
 For contested civil matters, rule 1.700(a) authorizes a 
presiding judge to enter an order referring the matter to mediation 
or arbitration and the parties to file a written stipulation to mediate 
or arbitrate the matter.  The subdivision requires such stipulation 
to be incorporated into the order of referral.  The Workgroup’s 
proposed amendment in Appendix A to its petition adds a sentence 
to the end of the subdivision stating that “[t]he court order or 
written stipulation may provide for mediation or arbitration to be 
conducted in person, through the use of communication technology 
as that term is defined in Florida Rule of General Practice and 
Judicial Administration 2.530, or by a combination thereof.”38   
 

Communication Technology for ADR in General 
 

Two commenters, the Executive Council and Ms. A. Michelle 
Jernigan, a Florida attorney, generally address the use of 
communication technology for ADR. 

 
In its comment, the Executive Council indicates that remote 

ADR proceedings “have been effective, efficient, and widely 
requested.”39  The Executive Council states that a recent survey of 

                                           
38 Appendix A to the Workgroup’s Petition at A-32. 
39 See Comment by the Executive Council at 2. 
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240 members of the Alternative Dispute Resolution Section of The 
Florida Bar demonstrated, among other things, that 79% of survey 
respondents believe that the virtual mediations they participated in 
were very effective; 66% believe that the virtual settlement rate was 
higher than a live mediation; and 85% are in favor of the Court 
continuing virtual mediations in the future.40  Further, the 
Executive Council notes the cost and time savings achieved by 
remote proceedings and concludes its comment stating that it 
supports the Workgroup’s proposed rule amendments with the 
changes recommended by the Executive Council.41  The Executive 
Council also suggests that any rule changes be studied to 
determine process issues that include whether: attendance can be 
by telephone only or by a combination of telephone and video 
participation; additional safeguards are needed to address third 
party interference issues such as coaching; and the role of the 
neutral needs to be better defined to ensure equal and fair access to 
the process.42  

 
The Workgroup notes that, under the rules proposed in its 

petition, judges can order, and parties can stipulate to, the use of 
audio communication technology, audio-video communication 
technology, or a combination thereof for the conduct of mediations 
and arbitrations.  This flexibility is necessary because every 
participant may not have access to audio-video communication 
technology.  If a party has an objection to the use of audio 
communication technology, the party may move the court to 
disallow the use of such technology or may refuse to stipulate.  The 
Workgroup agrees that the implementation of any new rule 
amendments should be monitored to determine whether process 
improvements can be made in the future.  The Workgroup also 
suggests that any needed clarification of the role of the neutral can 

                                           
40 Id. at 3. 

41 Id. at 4 and 10.  
42 Id. at 4-5. 
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be provided through mediator and arbitrator educational 
opportunities.  

 
Ms. Jernigan acknowledges that remote ADR proceedings have 

been effective and that settlement rates have remained consistent, 
but states that “participation by phone and videoconferencing is not 
ideal …” due, among other things, to the lack of face-to-face 
interaction and decorum that are provided by in-person 
proceedings.43  Given this, Ms. Jernigan suggests that: “if at all 
possible, mediation and arbitration be conducted with individuals 
physically present …”; videoconferencing be used as the next 
preferred alternative when health and safety concerns prohibit in-
person attendance; and telephone or audio devices be used as a last 
resort.44   

 
The Workgroup respectfully disagrees with this comment.  As 

noted above, the Workgroup’s proposed amendments to authorize 
remote participation in ADR proceedings are based on the expertise 
and recommendations of the ADRR&P, which is composed of 17 
members who are judges, lawyers who have conducted or attended 
at least 15 mediations, mediation trainers, certified non-lawyer 
mediators, and certified lawyer mediators.45  Moreover, the survey 
results reported by the Executive Council show strong support for 
the continued use of communication technology to conduct ADR 
proceedings.  The intent of the proposed amendments is to afford 
sufficient flexibility to the parties to a mediation or an arbitration so 
they may tailor the manner of participation to best suit their needs 
based on the mutual consent of the parties.  Accordingly, the 

                                           
43 Comment by Jernigan at 2-4. 
44 Id. at 4. 
45 In re: Committee on Alternative Dispute Resolution Rules and Policy 
– Responsibilities, Membership, and Appointments, Fla. Admin. 
Order No. AOSC20-59 (June 29, 2020) at 3-5.  
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Workgroup respectfully disagrees that in-person participation 
should be required unless limited, exceptional circumstances exist. 

 
Definition of “Communication Technology” – Subdivision (a) 
 

Ms. Jernigan expresses concern that the cross-referenced 
definition of “communication equipment” in the new sentence fails 
to reference “videoconferencing,” which may result in a telephone 
becoming the default means by which attorneys and their clients 
appear.46  Although telephone use may be warranted where access 
to justice concerns are paramount, Ms. Jernigan indicated that 
videoconferencing is preferred.47   

 
The Workgroup respectfully disagrees.  The cross-referenced 

definition in rule 1.700(a) is for the term “communication 
technology,” as defined in the Workgroup’s proposed amendments 
to rule 2.530.  In amended rule 2.530(a)(3), the term is defined as 
meaning “audio communication technology or audio-video 
communication technology.”48  Accordingly, the amended rules do 
not suggest that audio communication technology is the default.   

 
Mr. Douglas L. Wilson, a Florida attorney, comments that the 

cross-reference to the definition for “communication technology” in 
rule 2.530 is unnecessary because practitioners know to look for 
definitions in the Florida Rules of General Practice and Judicial 
Administration.49  The ADRR&P responded to Mr. Wilson’s concern 
indicating that this reference is designed to give practitioners and 
members of the public a specific and convenient reference to the 
proposed definition of the term as it is used throughout the rules.50  

                                           
46 Comment by Jernigan at p. 1. 
47 Id. at pp. 1-2. 
48 Appendix A to the Workgroup’s Petition at A-58. 
49 Comment by Wilson at 1-2. 
50 Comment by the ADRR&P at 2-3. 
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The Workgroup also notes the cross-reference is necessary because 
the Workgroup’s proposed amendments to rule 2.530 apply to 
proceedings conducted by court officials only.  ADR proceedings are 
not conducted by court officials51 and, as such, it is necessary to 
cross-reference the definition of “communication technology” in rule 
2.530 for it to apply to rule 1.700(a).  Accordingly, the Workgroup 
recommends retention of the cross-reference. 

 

Use of Communication Technology – Subdivision (a) 
 
 Mr. Simon M. Harrison, a Florida attorney, and Mr. Wilson 
state that the new sentence in rule 1.700(a) makes it appear that an 
order of referral for mediation or arbitration must contain a 
specification that communication technology can be used.  If the 
order does not, the parties will either be foreclosed from using 
communication technology or will have to request that the court 
amend the order to authorize the use of communication 
technology.52  Commenting on the same rule provision, Ms. Meah 
Rothman Tell, a Florida attorney, and the Executive Committee 
indicate that the written stipulation should not be required to be 
incorporated into the order of referral so there is flexibility during 
the dispute resolution processes to change the method and manner 
of participation in the process, as the need may arise, without 
having to return to court to alter the method and manner of the 
process.53  Ms. Tell states also that court orders of referral should 
provide that the parties may stipulate as to whether to conduct the 
mediation or arbitration in person, by communication technology, 

                                           
51 The term “court official” is defined in proposed rule 2.530(a)(4) as 
“a county or circuit court judge, general magistrate, special 
magistrate, or hearing officer.”  Appendix A to the Workgroup’s 
Petition at A-58. 
52 Comments by Wilson at 1-2 and Harrison at 1.    
53 Comments by Tell at 4 and the Executive Council at 5-6. 
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or by a combination thereof, and that in the absence of an 
agreement, the court will determine the manner of conduct.54  
 
 To address the above-described concerns, the Workgroup 
recommends: 
 

 Deleting the current requirement in the rule for a stipulation 
to be incorporated into the order of referral.   
 

 Retaining the new sentence that authorizes a court order or a 
stipulation to specify the manner in which a mediation or an 
arbitration will be conducted, except that the term “order of 
referral” is substituted for the term “court order” in the new 
sentence to ensure consistency in terminology throughout 
subdivision (a).  
 

 Adding a new sentence that states “Absent direction in the 
order of referral, mediation or arbitration must be conducted 
in person, unless the parties stipulate or the court, on its own 
motion or on motion by a party, otherwise orders that the 
proceedings be conducted by communication technology or by 
a combination of communication technology and in-person 
participation.”  See Appendix A at 1. 
 

Pursuant to these changes, mediations and arbitrations must be 
held in person unless otherwise ordered by the court or stipulated 
by the parties and the parties will be free to stipulate to the manner 
in which a mediation or arbitration is conducted unless the order of 
referral or another order of the court directs otherwise.   
 

Mr. Wilson comments that the sentence authorizing a 
combination of in-person appearance and appearance via 
communication technology contains unnecessary wording because 

                                           
54 Comment by Tell at 4.  
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this issue can be addressed pursuant to other rules.55  The 
ADRR&P responded to this concern indicating that:  

 
The reference in the proposed amendment to the 
possibility of a "combination" of in-person appearance 

 and appearance via communications technology is 
 intended to make clear that the parties and the court 
 have great flexibility in fashioning an efficient and 
 effective mediation or arbitration process in each case, 
 whether involving two parties or many parties. The 
 [ADRR&P] believes expressing this flexibility in 

the proposed amended rule is preferable to relying upon 
unspecified authority that may be contained in other 

 rules.56 
 

The Workgroup concurs in the ADRR&P’s response and 
recommends retention of the Workgroup’s proposed language, 
discussed above. 
 
Notice of the Mediation Conference or Arbitration Hearing – 
Subdivision (a)(2) 
 
 Ms. Jernigan expresses concern regarding the Workgroup’s 
proposed amendments to rule 1.700(a)(2), which add notice of 
“manner” to the notice of date, time, and place that must be 
provided to the parties by the court or its designee (i.e., the 
mediator or chief arbitrator) for a mediation conference or 
arbitration hearing unless the order of referral specifies such 
information.  Ms. Jernigan states this change will result in placing 
the burden on the designee to select the manner in which the 
conference or hearing will be conducted when the order of referral is 

                                           
55 Comment by Wilson at 1-2. 
56 Comment by the ADRR&P at 2-3. 
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silent; thereby, enabling the designee to select a manner that may 
be contrary to the wishes of the parties or lawyers.57  
 
 The Workgroup notes, however, that the changes proposed 
above for the first paragraph in subdivision (a) authorize only the 
court or the parties by stipulation to determine that mediation or 
arbitration will be conducted by communication technology or by a 
combination of communication technology and in-person 
appearance.  For greater clarity, the Workgroup recommends 
replacing the term “manner” with a requirement for the notice to 
specify, as applicable, the place of the conference or hearing and 
the instructions for access to communication technology that will 
be used for the conference or hearing, unless the order of referral, 
other order of the court, or written stipulation specifies this 
information.  See Appendix A at 2. 
 
RULE 1.720.  MEDIATION PROCEDURES 

 
Response to Comment by the Executive Council 

 The Executive Council suggests that a cross-reference to the 
definition of “communication technology” in rule 2.530 be added to 
subdivision (d).58  The Workgroup respectfully disagrees.  
Subdivision (d) cites rule 1.700(a), which cross-references the 
definition of “communication technology” in rule 2.530.  Thus, it is 
unnecessary to cross-reference rule 2.530 again in rule 1.720(d). 
 
 
 
 

 

                                           
57 Jernigan at p. 2. 
58 Comment by the Executive Council at 6. 
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RULE 1.730. COMPLETION OF MEDIATION  
 

Response to Comments by the Executive Council and the Civil 
Procedure Rules Committee (“CPRC”)  
 
 The Executive Council states that the following amendment 
creating a new subdivision (c) in rule 1.730 is overly broad:59 

 

 (c) Enforceability. The parties may not object to the 
enforceability of an agreement if the requirements for 
mediation in rules 1.700, 1.710, 1.720, and this rule 
have been satisfied. 
 

See Appendix A at 4.  According to the Executive Council: 

There may be grounds to object to the enforceability of a 
mediation agreement, such as coercion or duress, even 
when the procedural rules are complied with.  

 Established case law recognizes parties right to go 
to court to overturn or reform their mediated agreements 
for matters such as fraud, coercion, mutual mistake, 
mediator misconduct and extortion. The Mediation 
Confidentiality and Privilege Act specifically delineates an 
exception to confidentiality and privilege for mediation 
communications offered to establish or refute legally 
recognized grounds for voiding or reforming a mediated 
agreement. Fla. Stat. [44.]405(4)(a)5.60 
 

 The CPRC likewise opposes the proposed amendment on 
grounds of overbreadth, stating “[t]here are reasons settlement 
agreements may not be enforceable under Florida law when the 

                                           
59 Id. at 7. 
60 Id.  
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parties complied with rules 1.700, 1.710, and 1.720.”61  Both the 
Executive Council and CPRC recommend language to limit the 
scope of the Workgroup’s proposed amendment to rule 1.730 so 
that it precludes only an objection to the enforceability of an 
agreement on the ground that communication technology was 
used.62  

 The Workgroup concurs in the recommendations and proposes 
that subdivision (c) be amended as recommended by the Executive 
Council and CPRC, except that the cross-references should be 
limited to rule 1.700(a), which addresses the authority for the use of 
communication technology. See Appendix A at 4. 
 
RULE 1.750. COUNTY COURT ACTIONS 
 
Response to Comment by the Executive Council 
 
 The Executive Council suggests that a cross-reference to the 
definition of “communication technology” in rule 2.530 be added to 
subdivision (e).63  The Workgroup respectfully disagrees.  
Subdivision (e) cites rule 1.700(a), which cross-references the 
definition of “communication technology” in rule 2.530.  Thus, it is 
unnecessary to cross-reference rule 2.530 again in rule 1.750(e). 
 

RULE 1.830. VOLUNTARY BINDING ARBITRATION 
 
Response to Comment by Ms. Meah Rothman Tell 
  
 Under rule 1.830(a)(2), the parties to a voluntary binding 
arbitration are authorized to establish the hearing procedures by 
written agreement.  In the absence of such agreement, the 
subdivision provides that the court shall establish the hearing 

                                           
61 Comment by the CPRC at 7-8. 
62 Id.; Comment by the Executive Council at 8. 
63 Comment by the Executive Council at 8. 
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procedures.  The rule is silent regarding remote participation in 
arbitration.  Ms. Tell suggests that this subdivision be amended to 
specifically authorize the parties to address the use of 
communication technology as part of the hearing procedures; add 
authority for the arbitrator(s) with the consent of the parties to 
establish the hearing procedures in the absence of a written 
agreement by the parties; and specify that a binding arbitration 
award may not be appealed on grounds that the arbitration was 
conducted using communication technology.64  
 
 The Workgroup concurs with respect to addressing the use of 
communication technology as part of the hearing procedures.  See 
Appendix A at 6.  The Workgroup declines, however, to support: 
 

 Adding authority for the arbitrator(s) to establish the hearing 
procedures as this matter is outside of the Workgroup’s 
charge to propose rule changes to implement its 
recommendations relating to remote proceedings.65  
 

 Prohibiting the appeal of a binding arbitration award on 
grounds that the arbitration was conducted using 
communication technology.  During the Workgroup’s 

                                           
64 Comment by Tell at 2-3.  
65 The Workgroup’s authority to propose rule changes is limited to 
amendments that are necessary to implement its recommendations 
relating to proceedings that can continue to be remotely conducted 
after the pandemic due to efficiencies beneficial to the stakeholders.  
Matters unrelated to such implementation fall outside the scope of 
the Workgroup’s authority.  See In re: Workgroup on the Continuity 
of Court Operations and Proceedings During and After COVID-19, 
Fla. Admin. Order No. AOSC20-110 (Nov. 23, 2020) at 2; and In re: 
Workgroup on the Continuity of Court Operations and Proceedings 
During and After COVID-19, Fla. Admin. Order No. AOSC20-28 
(April 21, 2020) at 3-4. 



 

 

21 
 

collaboration with the ADRR&P, the ADRR&P indicated that it 
did not support this amendment because it may conflict with 
substantive law regarding challenges to an arbitration award 
as set forth in Chapter 682, Fla. Stat.  The ADRR&P believes 
that the grounds for challenging an arbitration award are 
matters of substantive law that should not be addressed in a 
rule of procedure.   
 

RULE 9.700.  MEDIATION RULES 
 

Response to Comment by the Executive Council 
  
 The Executive Council indicates that the following language 
should be added after subdivision (b)(3) of rule 9.700: 
“Notwithstanding, subject to agreement of the parties during 
the mediation, the parties and the mediator may agree to a  
change in communication technology, as the need may arise, to 
assure equal access to the process.”66 
 
 The Workgroup agrees in concept with this addition and 
proposes that subdivision (b) be amended so that its language has 
greater consistency with the proposed amendments to rule 1.700(a) 
and to specify in a flush left paragraph following subdivision (b)(3) 
that, absent direction in the court’s order of referral, the mediation 
must be held in person unless the parties stipulate or the court, on 
its own motion or on motion by a party, otherwise orders that the 
proceedings be conducted by communication technology or by a 
combination of communication technology and in-person 
participation.  See Appendix A at 8.  This will enable the parties to 
stipulate to the manner in which a mediation is conducted unless 
the order of referral or another order of the court directs otherwise.   
 

                                           
66 Comment by the Executive Council at 8-9. 
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 The Executive Council also indicates that the following 
language should be added after subdivision (b)(3): “The use of 
communications pursuant to this rule may not be a basis for any 
motion seeking to invalidate or not to enforce an agreement entered 
into as a result of a court-ordered mediation.”67  To be consistent 
with the way this issue is addressed in rule 1.730(c), the Workgroup 
recommends adding similar language to rule 9.740, as discussed 
below.    
 
RULE 9.720.  MEDIATION PROCEDURES 
 
Response to Comment by the Executive Council 
  

The Executive Committee indicates that the flush left 
paragraph in rule 9.720(a) should be amended to state “As used in 
this subdivision, the term ‘presence’ means physical 
presence at the mediation conference, or participation using 
communication technology as set forth in rule 9.700 (b).”68  The 
Workgroup concurs in this recommendation, except that it changes 
the phrase “as set forth in” to “if authorized under.”  See Appendix 
A at 10. 
 

RULE 9.740. COMPLETION OF MEDIATION  

 
Response to Comment by the Executive Council 
 

As noted under rule 9.700, supra, the Executive Committee 

indicates that the following language should be added: “The use of 
communications pursuant to this rule may not be a basis for any 
motion seeking to invalidate or not to enforce an agreement entered 
into as a result of a court-ordered mediation.”69  The Workgroup 

                                           
67 Id. 
68 Id. at 9. 
69 Id. at 8. 
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proposes an amendment creating a new subdivision (c) in rule 
9.740 that addresses this issue with language that is consistent 
with rule 1.730(c).  See Appendix A at 13.   
 
B. Comments Relating to Other Proposed Rule Amendments  
 
RULE 1.300. DEPOSITIONS UPON ORAL EXAMINATION 
 
Response to Comment by the Florida Public Defender Association 
(“FPDA”) 
 

The FPDA acknowledges that the Workgroup did not propose 
amendments for rule 1.300, but suggests that subdivision (a) of the 
rule should now be deleted.70  This subdivision specifies that 
depositions may be taken before a notary public, other specified 
officers, or “any person appointed by the court in which the action 
is pending.”  The rule further indicates in subdivision (c) that the 
parties may stipulate to depositions being taken before any person 
at any time or place and in any manner.  According to the FPDA, 
one reading of this subdivision would require the person before 
whom the deposition is to be taken to be physically present unless 
the parties stipulate otherwise.71  Further, the FPDA states that 
subdivision (a) perpetuates a “pretense that a court reporter/notary 
public is some sort of official presiding over a deposition.  For all 
practical purposes, depositions are conducted by lawyers without a 
presiding official.”72  The FPDA also states that amendments to rule 
1.310(b)(4)(C) and (c)(1) should be proposed to remove language 
relating to an officer before whom a deposition is taken.73 

 

                                           
70 Amended comment by the FPDA at 4-5.  
71 Id. at 5. 
72 Id.  
73 Id. at 6. 
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 The Workgroup respectfully declines to propose these 
amendments because rule 1.300(a) does not require the physical 
presence of a person before whom a deposition may be taken.  The 
indication that a deposition may be taken “before” a certain person 
can be met by the remote participation of such person when a 
deposition is conducted remotely based on the stipulation of the 
parties or court order pursuant to rule 1.310(b)(7) as proposed to be 
amended by the Workgroup.74  Further, the amendments suggested 
by the FPDA are not necessary to implement the Workgroup’s 
proposed amendments relating to remote proceedings and, as such, 
are outside the Workgroup’s charges.75  The Workgroup respectfully 
suggests that the FPDA consider proposing these amendments 
pursuant to rule 2.140(a), which allows any person to suggest rule 
amendments to the clerk of the Florida Supreme Court or to the 
chairs of the relevant bar rules committees.  This procedure will 
ensure proper vetting of the FPDA’s new proposal that would impact 
multiple rule chapters.  
 
RULE 1.310. DEPOSITIONS UPON ORAL EXAMINATION 
 
Change Recommended by Workgroup 
 
 The Workgroup notes that this rule contains a cross-reference 
to rule 2.530(c)(2)(C) in subdivision (c)(1) that should now be 
changed to cross-reference rule 2.530(b)(2)(B) due to the changes 

                                           
74 See, e.g., State, Dep't of Highway Safety & Motor Vehicles, Bureau 
of Admin. Revs. v. Fernandez, 114 So. 3d 266, 270-271 (Fla. 3d 
DCA 2013) (holding that a statute requiring a formal review hearing 
to be “held before a hearing officer” did not mean the hearing had to 
be held in the physical presence of the officer, particularly where 
the statute also specified that the hearing officer had the power to 
regulate the course and conduct of the hearing). 
75 See Footnote 65. 
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proposed below for rule 2.530.  Accordingly, this change is now 
proposed. See Appendix A at 17. 
 
Response to Comments by the CPRC, the Public Defender of the Ninth 
Judicial Circuit, and the Florida Sheriffs Association   
 
 The CPRC recommends relocating two sentences proposed by 
the Workgroup in its amendments, which require notice to be given 
in a subpoena that a deposition will be audiovisually recorded or 
conducted using communication technology, from rule 1.310(b)(4) 
and (b)(7) to rule 1.410(e).76  Among other things, the CPRC points 
out that rule 1.410(e) addresses the issuance and contents of a 
subpoena issued pursuant to the filing of a notice to take a 
deposition and, as such, is the appropriate place to locate the 
Workgroup’s proposed amendment.77  The Workgroup concurs in 
this recommendation.  See Appendix A at 15, 17, and 32-33. 
 
 The Public Defender of the Ninth Judicial Circuit states that 
the Workgroup’s proposed amendment to rule 1.310(b)(4) 
authorizes a party to unilaterally require a deposition to be taken by 
communication technology.78  The Workgroup respectfully 
disagrees.  Subdivision (b)(4) only allows a party to audiovisually 
record a deposition without leave of court or stipulation of the 
parties.  The audiovisual recording may be for an in-person or 
remotely conducted deposition.  The Workgroup’s proposed 
amendments to subdivision (b)(7) authorize a deposition to be taken 
by communication technology only if stipulated by the parties or 
ordered by the court on its own motion or on motion of a party.   
 

                                           
76 Comment by the CPRC at 2-3. 
77 Id. 
78 Comment by the Public Defender of the Ninth Judicial Circuit at 
10-14. 
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 The FSA indicates that it opposes the audiovisual recording of 
law enforcement personnel in civil and criminal depositions, the 
audiovisual recording of witnesses in criminal cases except for 
minors or sensitive witnesses, and the taking of images of such 
deponents.79  Further, the FSA indicates that if audiovisual 
recording is allowed, controls must be placed on the dissemination 
of the recordings.80  To address these issues, the FSA proposes 
amendments to rules 1.310(b) and 3.220(h) and notes that 
amendments would also be required for Fla. R. Juv. P. 8.060(d) and 
Fla. Fam. L.R.P. 12.310(b).81  As noted in the FSA’s comment, these 
issues were referred by Chief Justice Canady to the Criminal Court 
Steering Committee on July 14, 2021, for review and a 
determination as to whether amendments are warranted.82 
 
RULE 1.320. DEPOSITIONS UPON WRITTEN QUESTIONS  
 
 Comments recommending specific changes for the 
Workgroup’s proposed amendments were not filed.  
 
RULE 1.430. DEMAND FOR JURY TRIAL; WAIVER 
 
Change Recommended by Workgroup 
 
 The Workgroup notes that this rule contains a cross-reference 
to rule 2.530(d) in subdivision (d) that should now be changed to 
cross-reference 2.530(c) due to the changes proposed below for rule 

                                           
79 Comment by the FSA at 5-6. 
80 Id. at 5. 
81 Id. at 5-6. 
82 Id. at 6; Appendix C – Letter from Chief Justice Charles T. 
Canady, Florida Supreme Court, to Judge Debra J. Riva, Chair, 
Criminal Court Steering Committee (July 14, 2021).  
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2.530.  Accordingly, this change is now proposed. See Appendix A 
at 39. 
 

Response to Comment by the CPRC  
 
 The CPRC recommends replacing the phrase “the presiding 
circuit or county court judge” with “the court” in the first sentence 
proposed to be added by the Workgroup to subdivision (d) of rule 
1.430, which requires the presiding circuit or county court judge to 
authorize the use of audio-video communication technology for the 
participation of prospective jurors in voir dire and empaneled jurors 
may participate in a jury trial.83  The CPRC indicates that the 
Florida Rules of Civil Procedure generally use the term “court” 
instead of “presiding judge” and that use of the term “presiding 
judge” could “be misinterpreted to mean a specific judge who will 
conduct a trial or pre-trial stage of the case.”84  The Workgroup 
concurs in the recommendation and makes the same change to the  
similar provision for small claims jury trials in rule 7.150, infra.  
See Appendix A at 39 and 129. 
 
 The CPRC recommends removal of the last sentence proposed 
to be added by the Workgroup to subdivision (d) of rule 1.430, 
which requires a written stipulation and written motion requesting 
the conduct of voir dire or jury trial through audio-video 
communication technology to be filed with the court within 60 days 
after service of a demand for jury trial.85  The CPRC acknowledges 
that the Workgroup recommended this requirement to provide 
sufficient time for the issuance of summonses indicating the remote 
nature of the proceeding, ensure the court has the technological 
ability to conduct the proceeding, and ensure that prospective 

                                           
83 Comment by the CPRC at 6. 
84 Id. 
85 Id. 
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jurors have Internet access.86  The CPRC believes these concerns 
are addressed by the rule’s requirement for court approval, 
pursuant to which the court could require the parties to agree to a 
timeline that accommodates the concerns.87 
 

The Workgroup believes that the time frame of 60 days should 
be retained because, as acknowledged by the CPRC, additional time 
is needed for the court and the clerk to prepare for remote jury 
proceedings; however, the Workgroup proposes new language to 
provide the court with discretion to change that period.  See 
Appendix A at 39.  This same change is made to the similar 
provision for small claims jury trials in rule 7.150, infra.  See 
Appendix A at 129. 
  
RULE 1.440. SETTING ACTION FOR TRIAL 
 
 Comments recommending specific changes for the Workgroup’s 
proposed amendments were not filed. 
  
RULE 1.451. TAKING TESTIMONY 
 
 Comments recommending specific changes for the Workgroup’s 
proposed amendments were not filed. 
 
RULE 2.256. JUROR TIME MANAGEMENT 

 
 Comments recommending specific changes for the Workgroup’s 
proposed amendments were not filed. 
 
 
 
 

                                           
86 Id. at 6-7. 
87 Id. 
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RULE 2.451. USE OF ELECTRONIC DEVICES  
 
Change Recommended by Workgroup 
 
 The Workgroup notes that this rule contains a cross-reference 
to rule 2.530(d) in subdivision (c) that should now be changed to 
cross-reference rule 2.530(c) due to the changes proposed below for 
rule 2.530.  Accordingly, this change is now proposed. See 
Appendix A at 45. 
 
RULE 2.515. SIGNATURE AND CERTIFICATES OF 

ATTORNEYS AND PARTIES 
 
 The Workgroup’s proposed amendments to this rule are 
conforming changes necessitated by its proposed amendments to 
rule 2.516 that require self-represented litigant (“SRLs”) to provide 
an e-mail address for service.  Please see rule 2.516 for a discussion 
of comments regarding this requirement.  
 

RULE 2.516. SERVICE OF PLEADINGS AND DOCUMENTS  
 

Comments by the Self-Represented Litigant Network (“SRLN”), the 
National Legal Aid & Defender Association (“NLADA”), the Florida 
Civil Legal Aid Association (“FCLAA”), Disability Rights Florida, and 
the Florida Bar Foundation (“FBF”) 
 
 The five organizations referenced above filed comments 
indicating, among other things, that the amendments requiring 
SRLs to provide an e-mail address for service:88 

                                           
88 The SRLN states that it supports the comments of the FCLAA, 
Disability Rights Florida, and the NLADA.  Amended comment of 
the SRLN at 31.  The NLADA states that it joins the comments of 
the FCLAA and SRLN.  Comment by the NLADA at 2 and 5. 
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 Close the courts in violation of the right to access courts under 
Art. I, § 21, Fla. Const. to individuals who do not have 
technology or “who lack the language skills or physical or 
cognitive abilities necessary to interface with the court’s 
technology without human support and/or other 
accommodation.”89, 90 
 

 Place those who can only infrequently access their e-mail by 
borrowing a computer at a disadvantage to those who have 
immediate access to their e-mail.91   
 

 Do not provide a standardized process for motions to seek an 
exemption for motions to seek an exemption.92   
 

                                           

The FBF states that it joins the comments of the FCLAA, especially 
with respect to proposed rule 2.516.  Comment by the FBF at 2 and 
4.  Disability Rights Florida states that it joins the comments of the 
FCLAA and NLADA to the extent “they discuss and make 
recommendations regarding low-income individuals and people 
living in poverty.”  Comment by Disability Rights Florida at 6. 
89 Amended comment by the SRLN at 8-9 and comment by the 
FCLAA at 9-10. 
90 The Workgroup notes that the SRLN incorrectly states without 
citation that the Workgroup’s Petition indicates the Workgroup’s 
belief that “the majority of Floridians have access to the internet 
and related devices, and that any cost for these technologies is de 
minimis and should be shouldered by the parties.”  Amended 
comment by the SRLN at 9.  This statement was not made.   
91 Amended comment by the SRLN at 17-18 and comment by the 
FCLAA at 9-10. 
92 Amended comment by the SRLN at 22-23 and comment by the 
FCLAA at 9-10. 
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 Should be an “opt-in” only process as it is too great a burden 
for SRLs to affirmatively “opt-out” of e-mail service and prove 
that such a requirement is untenable for them in their 
situations.93 
 

 Expose the parties, lawyers, and court to greater cybersecurity 
risks.94   
 

 Will increase defaults or dismissals entered against persons 
who have meritorious claims or defenses but “who lack the 
means or aptitude to comply with the proposed technological 
requirements.”95   
 

  Based on the comments described above, the Workgroup 
proposes the following forms to be provided in the Florida Rules of 
General Practice and Judicial Administration: (1) a “Request to be 
Excused from E-mail Service by a Party not Represented by an 
Attorney form; (2) a “Designation of E-Mail Address by a Party Not 
Represented by an Attorney” form; and (3) a “Change of Mailing 
Address or Designated E-Mail Address” form.  See Appendix A at 
55-59.  The Workgroup also recommends changes to the proposed 
amendments to rule 2.516(b)(1)(D) so that it no longer requires a 
SRL to file a motion demonstrating a lack of an e-mail account and 
access to the internet and will instead require: 
 

 A SRL wishing to be excused from e-mail service to complete a 
form indicating, subject to the penalties of perjury, that he or 
she is in custody, does not have an e-mail account, or does 
not have regular access to the internet.   

                                           
93 Comments by the NLADA at 14-16, FCLAA at 9-10, and Disability 
Rights Florida at 11-12. 
94 Amended comment by the SRLN at 26-30 and comments by the 

NLADA at 13-14 and FCLAA at 10-11. 
95 Comment by the FBF at 2-3. 
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 The clerk of court to excuse a SRL from the requirements of e-
mail service if the SRL properly completes the excusal form. 
 

 Each clerk of court to make the form available to the public at 
their offices and on their websites.   
 

See Appendix A at 49-50. 
 
 These changes will create a standardized process wherein the 
clerk of court will ministerially excuse a SRL from e-mail service if 
the SRL checks at least one of the reasons for excusal and 
otherwise completes the form; will provide an excusal to those 
without regular access to the internet; and will ease the burden on 
SRLs in requesting an excusal and in designating and updating an 
e-mail or a mailing address through the provision of forms. 
 
  Regarding the issue of cybersecurity, the Workgroup submits 
that the risks of theft, loss, and privacy breaches are present with 
both paper documents and electronically transmitted information.  
Further, the Workgroup notes that there are currently more than 
350,000 accounts registered with the Florida Courts E-Filing Portal, 
which recently celebrated its 10-year anniversary.96  More than 
243,000 accounts on the Portal are registered to SRLs.97  Attorneys 
in Florida have been under an obligation to serve court documents 

                                           
96 See Portal Progress Report in the Florida Courts Technology 
Commission Meeting Summary (May 7, 2021) at p. 5., available at 
https://www.flcourts.org/content/download/762791/file/fctc-
may-2021-meeting-summary.pdf. 
97 See Portal Subcommittee Update in the Florida Courts 
Technology Commission Meeting Summary (May 7, 2021) at p. 9., 
available at 
https://www.flcourts.org/content/download/762791/file/fctc-
may-2021-meeting-summary.pdf. 
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by e-mail since 2012.98  The workgroup is unaware of any notable 
data breach or cybersecurity incidents resulting from SRL or 
attorney e-mail service or e-filing through the E-Filing Portal. 
 
 Regarding the claim that defaults and dismissals may 
increase, the Workgroup respectfully disagrees.  The amendments 
do not amend the existing requirement to serve a complaint or 
initial pleading via formal process.99  Rather, the amendments apply 
only to pleadings and documents filed after the initial pleading and, 
as such, litigants will be aware of pending litigation.100  If a party 
loses regular access to the internet after designating an e-mail 
address, the party can request an excusal from e-mail service at 
any time.   
   
 Given the foregoing, the Workgroup urges the court to adopt 
its proposed forms and amendments to rules 2.516, as proposed to 
be changed in this response.  These amendments will benefit SRLs 
by reducing their costs for the creation and delivery of paper 
documents and provide for the real-time delivery and receipt of 
documents in their court cases.  
 
 
 

                                           
98 In re Amendments to Florida Rules of Judicial Admin., Florida 
Rules of Civil Procedure, Florida Rules of Criminal Procedure, Florida 
Prob. Rules, Florida Rules of Traffic Court, Florida Small Claims 
Rules, Florida Rules of Juvenile Procedure, Florida Rules of Appellate 
Procedure, Florida Family Law Rules of Procedure--E-Mail Serv. Rule, 
102 So. 3d 505 (Fla. 2012). 
99 Fla. R. Gen. Prac. & Jud. Admin. 2.516(a) (“every pleading 
subsequent to the initial pleading and every other document filed in 
any court proceeding … must be served in accordance with this rule 
on each party.”)(emphasis added). 
100 Id. 
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RULE 2.530. COMMUNICATION EQUIPMENT  
 

Response to Comments by the Rules of General Practice and Judicial 
Administration Committee (“RGPJAC”), the Juvenile Court Rules 
Committee  (“JCRC”), the Probate Rules Committee (“PRC”), the Public 
Defender of the Ninth Judicial Circuit, Sheappeals PLLC, the Citizens 
Commission on Human Rights of Florida, Disability Rights Florida, 
the FPDA, Magistrate Alvan Balent, Jr., The Florida Bar, the SRLN, 
the NLADA, the FCLAA, and the FBF 
 

Subdivision (a)   
 

 The RGPJAC notes that the definition of the term “court 
official” is limited to a “county or circuit court judge, general 
magistrate, special magistrate, or hearing officer,” but that the term 
in other contexts could have a broader application than that 
intended by the definition (e.g., attorneys, bailiffs, and court clerks 
have been described as “officers of the court).  To address this 
issue, the RGPJAC recommends prefacing the definition section 
with the following clause “[t]he following definitions apply to this 
rule:” so it is clear the definition of “court official” applies within 
this rule only.101  The Workgroup concurs in this recommendation.  
See Appendix A at 60. 
 
Subdivision (b) 
  
 The RGPJAC indicates that the use of the term “trial court 
proceedings” in the first sentence added to subdivision (b) could 
result in excluding proceedings conducted by magistrates or 
hearing officers from the rule’s provisions.  The RGPJAC 
recommends replacing this term with “all proceedings before a court 

                                           
101 Comment by the RGPJAC at 3. 
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official.”102  The PRC agrees with the RGPJAC’s recommendation.103  
The Workgroup concurs in this recommendation.  See Appendix A 
at 60. 
 

Subdivision (c) (now redesignated as subdivision (b)) 
 
 The RGPJAC indicates that the title of “Use by Participants 
Other Than Jurors” for subdivision (c) “is an unnecessary and 
somewhat confusing method of dividing-up the rule.”104  The 
RGPJAC suggests moving the subject matter of subdivision (c) to 
subdivision (b) titled “Generally.”105  The Workgroup concurs in this 
recommendation.  See Appendix A at 60. 
 
  The RGPJAC recommends striking the first sentence that is 
currently in the Workgroup’s proposed amendment text for current 
subdivision (c) (now redesignated as subdivision (b)) because it is 
unnecessary, redundant of other provisions, and potentially 
conflicting with redesignated subdivision (b)(2).106  The Workgroup 
respectfully disagrees.  The purpose of the sentence is to clearly 
specify that only a party may file a written motion to use 
communication technology (i.e., a witness or other non-party 
participant cannot file such motion) and that a court official may 
authorize the use of communication technology for testimony or 
other participation without a motion.  The sentence necessarily 
provides that it is subject to redesignated subdivisions (b)(1) and 
(b)(2), if applicable, and, as such, does not conflict with 
redesignated subdivision (b)(2).  See Appendix A at 60-61. 
 

                                           
102 Id. at 3-4. 
103 Comment by the PRC at 2. 
104 Comment by the RGPJAC at 4. 
105 Id.  
106 Id.  
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 The RGPJAC states that five days to object to a motion or 
notice regarding the use of communication technology is too short 
and instead recommends seven days.  The RGPJAC notes that the 
court official is authorized to provide for a shorter period if 
needed.107  The RGPJAC also indicates that the following sentence 
should be added to redesignated subdivision (b): “A party waives 
objections to the use of communications technology by failing to 
timely object to an applicable motion or notice unless, before the 
date of the proceeding, the party establishes good cause for the 
failure to timely object.”108  The Workgroup concurs in both 
recommendations, but proposes an expansion of the period for 
objection to 10 days.  See Appendix A at 61.  Pursuant to rule 
2.514(a)(3), a period of seven days or more includes weekend days 
and holidays in the computation, whereas, a period less than seven 
days excludes weekend days and holidays from the computation.  
Thus, an increase to seven days from five days does not necessarily 
afford additional business days for the filing of an objection.  
Accordingly, the Workgroup recommends increasing the period for 
objection to 10 days to ensure that additional business days are 
afforded. 
 
 The Workgroup notes that the RGPJAC in its version of the 
amendments for redesignated subdivision (b), which are set forth in 
Appendix A to its comment, removed the italicized language in each 
of the following sentences contained in the Workgroup’s proposed 
amendments:  
 

 “A courtesy copy of the written motion or objection must be 
provided to the court official in an electronic or a paper format 
as directed by the court official.”  The Workgroup retains this 
language in its proposed amendments so that parties are 

                                           
107 Id. at 5. 
108 Id. 
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aware of the need to comply with the court official’s preferred 
method of submission.  See Appendix A at 61. 
 

 “The decision to authorize the use of communication 
technology over the objection of a party shall be in the 
discretion of the court official.”  The Workgroup retains this 
language in its proposed amendments so that it is clear that a 
court official may act in his or her discretion when ruling on 
an objection, but shortens it to state, “over objection.”  See 
Appendix A at 61. 
 

 The RGPJAC indicates that exceptions for criminal and 
juvenile delinquency proceedings are needed for redesignated 
subdivision (b)(1), which provides that a court official must grant a 
motion to use communication technology for a non-evidentiary 
proceeding scheduled for 30 minutes or less unless good cause 
exists to deny the motion.109   
 

Regarding criminal proceedings, the Workgroup respectfully 
disagrees.  The first sentence of subdivision (b) of rule 2.530, as 
modified above, states: “Unless governed by another rule of 
procedure or general law, communication technology may be used 
for trial courtall proceedings before a court official as provided by 
this rule.”  New rule 3.116, as proposed by the Workgroup, states 
the following in subdivision (b): “Use of communication technology 
in proceedings subject to the Florida Rules of Criminal Procedure is 
governed by this rule, except that rules 3.130(a), 3.160(a), 3.180(b), 
3.220(h), and 3.851(f) govern the use of audio-video communication 
technology in the manner authorized by those rules.”  As such, rule 
3.116 governs the use of communication technology for proceedings 
subject to the Florida Rules of Criminal Procedure and, thus, 
pursuant to amended rule 2.530(b), rule 2.530 does not apply to 
criminal proceedings. 

                                           
109 Id. at 5-6. 
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 Regarding juvenile delinquency proceedings, the JCRC 
recommends excepting proceedings governed by the Rules of 
Juvenile Procedure from redesignated subdivision (b)(1).110  The 
Workgroup respectfully disagrees.  Pursuant to the first sentence in 
subdivision (b), rule 2.530 is designed to be a rule of general 
application throughout the various rule chapters unless another 
rule of procedure or general law governs.  If an exception to rule 
2.530 is needed, such exception should be specified in the 
appropriate rule chapter (i.e., an exception from redesignated 
subdivision (b)(1) should be specified in the Rules of Juvenile 
Procedure).  The Workgroup notes that Chief Justice Canady, on 
April 27, 2021, referred the review of proposed rule amendments 
addressing the use of communication technology in juvenile 
delinquency, dependency, and family proceedings to the Steering 
Committee on Families and Children in the Court.  After seeking 
review of the proposals by the JCRC and the Family Law Rules 
Committee, the Steering Committee is directed to file its rules 
petition with the Florida Supreme Court by December 31, 2021.  
See Appendix D.  Accordingly, the rules committees and the 
Steering Committee may wish to consider an amendment in the 
Rules of Juvenile Procedure for the Steering Committee’s rules 
petition that creates an exception from redesignated subdivision 
(b)(1). 
 

Sheappeals PLLC recommends excepting civil proceedings for 
involuntary commitment hearings from redesignated subdivision 
(b)(1).111  Sheappeals PLLC does not explain why this addition 
should be made.  For this reason, the Workgroup respectfully 
declines to make the addition. 
 

                                           
110 Comment by the JCRC at 2-3.  
111 Comment by Sheappeals PLLC at 3-4. 
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 The RGPJAC recommends changes to make the first sentence 
in redesignated subdivision (b)(2)(A) clearer and more succinct.112  
The Workgroup concurs in this recommendation.  The Workgroup 
also proposes the addition of a new factor for the list of factors that 
may be considered by the court official in determining whether good 
cause exists for the presentation of testimony through 
communication technology.  Specifically, the factor added is “how 
the presentation of testimony through communication technology 
advances the proceeding or case to resolution, ….”  See Appendix A 
at 62.  The intent of this addition is to indicate that good cause for 
remote testimony may exist when such presentation will progress 
the case more quickly because a witness is unwilling to appear in 
person due to the necessity for travel, fears related to the pandemic, 
or other reasons.   
 
 The RGPJAC recommends adding a new subdivision (b)(2)(B) 
that would state: 
 

 (B) Consideration of Constitutional Right of 
Confrontation. Before testimony is presented through 
communication technology in any proceeding in which a 
participant has a constitutional right to confront a 
witness, the court official must ensure either that the 
constitutional right to confront witnesses will not be 
violated by the proposed use of communication 
technology or that a knowing and voluntary waiver of any 
constitutional right to confront witnesses in person has 
been given.113 

 
The RGPJAC states that it adds this new subdivision because 
“[b]ased on recommendations received from multiple sources, 

                                           
112 Comment by the RGPJAC at 6. 

113 Id. at 6-7; Appendix A attached to the comment by the RGPJAC 
at 3-4. 
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the Committee has concluded that not only does there exist a 
criminal/juvenile right of confrontation, but several areas of civil 
law may give rise to a constitutional right of confrontation of 
witnesses.”114 
 

Workgroup staff reached out to staff of the RGPJAC to 
determine what areas of civil law give rise to a constitutional right of 
confrontation and were provided a copy of the comment filed by 
Sheappals PLLC on October 8, 2021.  The comment states “civil 
proceedings for involuntary commitment of an individual require 
the constitutional protections of due process and the right of 
confrontation.”115  However, none of the cases cited by the comment 
hold that in-person confrontation is required for civil commitment 
proceedings. 116  Instead, the 14th Amendment’s due process clause  
attaches to civil commitment proceedings.117 

 
Even under a 6th Amendment confrontation analysis, which 

applies to criminal proceedings only, the constitution merely 

                                           
114 Comment by the RGPJAC at 6 (emphasis added).   
115 Comment by Sheappeals PLLC at 2. 
116 Addington v. Texas, 441 U.S. 418, 425 (1979) (due process 
requires a clear and convincing evidentiary standard for involuntary 
civil commitment); Pullen v. State, 802 So.2d 1113, 1119 (Fla. 2001) 
(extending Anders briefs to civil commitment proceedings); Burley v. 
State, 59 So.3d 131 (Fla. 3rd DCA 2011) (failure to allow closing 
argument violated due process); Ibur v. State, 765 So.2d 275, 276 
(Fla. 1st DCA 2000) (failure to allow patient to testify violated due 
process); Madden v. State, 463 So.2d 270, 270 (Fla. 2d DCA 1984) 
(court improperly denied closing argument); and Feiler v. State, 443 
So.2d 1072, 1072 (Fla. 2d DCA 1984) (court improperly denied 
closing argument). 
117 See Addington at 423; Morrissey v. Brewer, 408 U.S. 471, 481 
(1972) (“[d]ue process is flexible and calls for such procedural 
protections as the particular situation demands”). 
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expresses a preference for in-person confrontation that “‘must 
occasionally give way to considerations of public policy and the 
necessities of the case.’”118  The Workgroup is unaware of any cases 
extending the 6th amendment preference for face-to-face 
confrontation to Baker Act proceedings.  Due to the confusion the 
proposed new subdivision may cause, the Workgroup respectfully 
disagrees with the addition. 

 
The RGPJAC states that current (c)(2)(b) in the Workgroup’s 

proposed amendments, which requires audio-video communication 
technology to be used for the presentation of testimony by a person 
whose mental competency is at issue, would be more appropriately 
located as (b)(2)(D).119  The Workgroup concurs in this 
recommendation.  See Appendix A at 63-64.   

 
The PRC further suggests that now redesignated (b)(2)(D) 

reference testimony by a person’s whose mental capacity is at issue 
in addition to testimony by a person’s mental competency is at 
issue.  The PRC states this change is needed to address incapacity 
hearings in guardianship because “it is necessary to require audio-
video communication technology for the presentation of testimony 
by a person whose capacity is at issue and the inclusion of the 
terminology used in guardianship proceedings avoids any 
ambiguity.”120  The Workgroup concurs in this recommendation.   
See Appendix A at 64. 

 
The Workgroup further recommends that redesignated 

(b)(2)(D) be clarified to indicate that the use of communication 
technology must be authorized under the rule before audio-video 
communication technology is used for the presentation of testimony 

                                           
118 Maryland v. Craig, 497 U.S. 836, 849 (1990). 
119 Comment by the RGPJAC at 7.  
120 Comment by the PRC at 2.  
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by a person whose mental capacity or competency is at issue in the 
proceeding.  See Appendix A at 64. 
 

Subdivision (d) (now redesignated as subdivision (c)) 
 

The RGPJAC recommends clarifying the first sentence 
redesignated subdivision (c) so that it explicitly provides that it does 
not apply to voir dire.121  The Workgroup concurs in this 
recommendation.  The Workgroup also recommends striking the 
term “presiding” before the phrase “county or circuit court judge” so 
that the term is not interpreted to mean only the judge who will 
actually preside over the jury trial.  See Appendix A at 64. 

 
The Public Defender of the Ninth Judicial Circuit raises 

numerous concerns regarding a possibility that redesignated 
subdivision (c) authorizes remote voir dire in criminal trials.122  The 
Workgroup respectfully disagrees.  As discussed above, pursuant to 
the proposed amendments to the first sentences of rules 2.530(b) 
and 3.116(b), rule 2.530 does not apply to proceedings subject to 
the Florida Rules of Criminal Procedure.  Further, redesignated 
subdivision (c) of rule 2.530 only allows remote voir dire or a remote 
trial to occur when authorized by another rule of procedure.  The 
only authorization for remote voir dire and trials that is 
recommended in the Workgroup’s petition is for civil and small 
claims proceedings per the proposed amendments to rules 1.430(d) 
and 7.150(b), both of which require the stipulation of the parties 
and approval by the court. 

 
 

 

                                           
121 Comment by the RGPJAC at 7. 
122 Comment by the Public Defender of the Ninth Judicial Circuit at 
6-10. 
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Subdivision (f) (now redesignated as subdivision (e)) 
  
 The RGPJAC recommends striking redesignated subdivision (e) 
because it should be relocated to Family Law Rules of Procedure.123  
The Workgroup respectfully disagrees. As noted above under the 
discussion of subdivision (c) (now redesignated as subdivision (b)), 
Chief Justice Canady referred the review of proposed rule 
amendments addressing the use of communication technology in 
juvenile delinquency, dependency, and family proceedings to the 
Steering Committee on Families and Children in the Court.  After 
seeking review of the Steering Committee’s proposals by the JCRC 
and the Family Law Rules Committee, the Steering Committee is 
directed to file its rules petition.  See Appendix D.  The decision 
whether to retain redesignated subdivision (e) should be made by 
the Steering Committee in consultation with the rules committees.  
 

Baker Act Proceedings 
 
 In its petition, the Workgroup indicated that Baker Act 
proceedings had not been excluded from its proposed amendments 
to subdivision (c)(2), now redesignated as subdivision (b)(2), and 
requested that the court reconsider its holding in Doe v. State, 
which held that a judicial officer must be physically present to 
preside over a Baker Act commitment hearing, subject only to the 
consent of the patient to the contrary.124, 125 
 
 Sixty-nine comments were filed by individuals in opposition to 
the remote conduct of Baker Act commitment hearings.126  These 
comments generally indicate that it is a fundamental right for 

                                           
123 Comment by the RGPJAC at 7. 
124 Workgroup’s Petition at 20-21. 
125 Doe v. State, 217 So. 3d 1020, 1032 (Fla. 2017). 
126 See Footnote 33. 
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persons to be physically present in any hearing that threatens to 
take away their liberty.127  Multiple comments: 
 

 Reference a report by the World Health Organization calling 
for countries to prohibit coercive practices such as forced 
admission and treatment and indicate that, until such 
coercive practices and misuse of the Baker Act law are 
addressed, the fundamental due process right to be physically 
present at an involuntary commitment hearing must be 
upheld.128  
 

 Indicate that a virtual hearing opens the door for more misuse 
of the Baker Act and makes it impossible to safeguard one’s 
liberties when one is being coerced, threatened, and unable to 
fully defend oneself.129 
 

 Four entities, the FPDA,130 the Public Defender of the Ninth 
Circuit,131 the Citizens Commission on Human Rights of Florida,132 
and Disability Rights Florida133 also filed comments specifically 

                                           
127 See, e.g., Comments by Ms. Patty Thompson, Mr. Timothy 
Carleton, and Ms. LaVonna Bledsoe (filed on July 22, 2021). 
128 See, e.g., Comments by Ms. Gabrielle Walthers, Ms. Ellen 
Stevenson, and Mr. Brent Wolfson (the latter two comments are in 
the consolidated filing on July 26, 2021). 
129 See, e.g., Comments by Dr. Carol A. Fischer and Ms. Kathy 
Sweigert at 1. 
130 Amended comment by the FPDA at 7-10. 
131 Comment by the Public Defender of the Ninth Judicial Circuit at 
3-6. 
132 Comment by the Citizens Commission on Human Rights of 
Florida at 14-17 (this comment is in the consolidated filing on July 
23, 2021). 
133 Comment by Disability Rights Florida at 12-17. 
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expressing opposition to the remote conduct of Baker Act 
commitment hearings.  
 
 The FPDA and the Public Defender of the Ninth Circuit state 
that the court should reject the Workgroup’s proposal because Doe 
requires, as a matter of constitutional due process, that such 
proceedings take place with the judicial officer and the patient in 
the same room134 and because no new case or controversy is before 
the court that would allow the court to revisit that precedent.135  In 
other words, these commenters argue that the rule-making process 
is not the appropriate forum for overruling a prior substantive 
opinion of the court.  These commenters also indicate that remote 
Baker Act commitment hearings are not in the best interests of the 
patient and that rule 2.530 should be revised to exclude Baker Act 
hearings.136 
 
 The Citizens Commission on Human Rights of Florida states 
that there is widespread abuse of the Baker Act and indicates “that 
the right to be present at an involuntary commitment hearing must 
be upheld as a fundamental due process right and that the Baker 
Act should be excluded from the proposed amendments.”137 
 
 Disability Rights Florida states that the Workgroup’s proposal 
treats involuntary commitment hearings like any other civil 
proceeding and “fails to follow the Court’s admonition in Doe that 
because individuals subject to Baker Act commitment are among 
the state’s most vulnerable citizens, these individuals are entitled to 

                                           
134 Doe, 217 So. 3d at 1020, 1026, and 1032. 
135 Amended comment by the FPDA at 7-10 and comment by the 
Public Defender of the Ninth Judicial Circuit at 4. 
136 Amended comment by the FPDA at 7-10 and comment by the 
Public Defender of the Ninth Judicial Circuit at 5-6. 
137 Comment by Citizens Commission on Human Rights of Florida 
at 15-17. 
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‘heightened consideration’ regarding the way the hearing will be 
conducted … [, which] includes the physical presence of judicial 
officers in the hearing room.”138 
 
 Fourteen of the 16 members of the Workgroup, who approved 
this response to comments (hereinafter “the significant majority of 
the Workgroup”),139 respectfully disagree with the arguments above 
for the following four reasons that are discussed more fully below.  
First, a recent holding by this court illustrates that the court has 
used its constitutional rulemaking authority140 to effectively recede 
from precedent without a case or controversy141 before it.  Second, a 
rules case, like this, will be the court’s only opportunity to 

                                           
138 Comment by Disability Rights Florida at 15. 
139 As noted on pages 8-9, the Workgroup has 18 members.  Chair 
Munyon and Clerk Tomasino abstained from voting.  The remaining 
16 members approved this response, except that members Judge 
Emas and Public Defender Dimmig objected to the Workgroup’s 
proposed amendments to rule 2.530 that would authorize the 
remote conduct of a Baker Act proceeding without the patient’s 
consent.     
140 Art. V, § 2(a), Fla. Const.   
141 Unlike the federal jurisdiction, where the United States 
Constitution has an explicit case-or-controversy requirement in its 
text, the Florida Constitution does not.  See Art. III, § 2, U.S. Const. 
(providing that the "judicial Power" shall extend to specified 
categories of "Cases" and "Controversies").  Florida, however, has 
developed such a requirement in its case law: “[E]xcept as otherwise 
required by the constitution, Florida recognizes a general standing 
requirement in the sense that every case must involve a real 
controversy as to the issue or issues presented.  Put another way, 
the parties must not be requesting an advisory opinion, except in 
those rare instances in which advisory opinions are authorized by 
the Constitution.”  Dep't of Revenue v. Kuhnlein, 646 So. 2d 717, 
720–21 (Fla. 1994) (citations omitted).   
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reconsider Doe.  Third, the majority in Doe should not have ruled on 
the constitutional issue because the case could have been resolved 
based on the procedural violation alone.  Fourth, laws and 
procedures must evolve with the changing times and, at this time, 
Baker Act hearings can be fairly and effectively conducted using 
audio-video communication technology.  
   
 First, it appears that the court may employ its constitutional 
rulemaking authority to effectively recede from substantive 
precedent (without formally overruling that precedent) in the 
absence of a case or controversy before the court.  For example, in 
the recent cases in which the court amended rule 1.510 to align 
Florida’s summary judgment standard with the federal standard,142 
the court cleaved the summary-judgment-standard issue off from 
the underlying substantive case, essentially acknowledged that it 
would not be appropriate to alter the summary judgment standard 
via the case-or-controversy process, and instead used the 
rulemaking process to update the standard: 

 
For the reasons we explain in In re Amendments to Florida Rule 
of Civil Procedure 1.510, No. SC20-1490, 309 So.3d 192, (Fla. 
Dec. 31, 2020), which issues today with this opinion, we are 
persuaded that Florida should adopt the federal summary 
judgment standard.  But the right way to enact that change is 
through a prospective rule amendment.  We cannot say that 
the jurisprudence underlying Florida’s existing summary 
judgment standard is clearly erroneous, so we will not recede 
from that jurisprudence or “reinterpret” it here.143 

                                           
142 In re Amendments to Florida Rule of Civil Procedure 1.510, 309 
So. 3d 192 (Fla. 2020); In re Amendments to Florida Rule of Civil 
Procedure 1.510, 317 So. 3d 72 (Fla. 2021). 
143 Wilsonart, LLC v. Lopez, 308 So. 3d 961 (Fla. 2020).  It may be 
noted that, although the bulk of Florida's summary-judgment-
standard case law, including opinions that explicitly reflect Florida's 
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Although, in contrast to the present situation, there was a related 
substantive case in the summary judgment case, that related case 
did not generate a case or controversy on the basis of which the 
court altered the summary judgment standard.  Rather, the court 
raised the “controversy” in a directive to parties to brief the issue of 
the summary judgment standard.144 
 
 The fact that the instant case involves constitutional precedent 
should make no difference.  To the extent that the court can 
articulate a reasoned basis to take an approach different from its 
earlier precedent via the rulemaking process (as suggested below), 
there would appear to be no reason why it should not do so, 
 
 Second, as a practical matter (and to the extent that the first 
argument, above, overinterprets the court’s rulemaking 
jurisprudence), a case or controversy presenting the issue in Doe 
will never reach this court.  This issue will forever evade review 
because, for the issue to arise, a court official would have to 
contrive to create a controversy by holding a Baker Act hearing 
remotely in violation of Doe.  However, it is, of course, not within a 
judicial officer's authority to violate the law in order to create a test 

                                           

former "slightest doubt" summary judgment standard, have issued 
from the district courts of appeal, the supreme court has on 
occasion used that language.  See, e.g., Williams v. City of Lake City, 
62 So. 2d 732, 733 (Fla. 1953) ("To sum it all up, if there are issues 
of fact and the slightest doubt remains, a summary judgment 
cannot be granted.").  Although, as quoted in the main text, the 
court indicated that it did not "recede" from its earlier summary 
judgment jurisprudence, the result of the summary judgment cases 
was an effective recession from that jurisprudence via the 
rulemaking process. 
144 Id. at 963. 



 

 

49 
 

case or otherwise.  This rules petition presents the only opportunity 
for this court to reconsider Doe. 
 
 Third, as correctly noted by the concurrence, the issue in Doe 
was “readily resolved by the text of Rule 2.530(d)(1).”145  As such, 
the majority in Doe should not have ruled on the constitutional 
issue because, as recognized by this court, “[i]t is a fundamental 
maxim of judicial restraint that ‘courts should not decide 
constitutional issues unnecessarily.’”146  Announcing a new 
fundamental right in Doe was unnecessary and improper because 
the case could have been resolved based on the procedural violation 
alone.  Under basic principles of judicial review, the majority should 
have declined to reach the constitutional issue. 
 
 Fourth, the Workgroup agrees that Baker Act commitment 
proceedings involve significant liberty interests requiring the 
patient’s presence.  Further, the Workgroup recognizes the principle 
of “stare decisis,” which indicates that “[i]t is no small matter for 
one Court to conclude that a predecessor Court has clearly erred. 
The later Court must approach precedent presuming that the 
earlier Court faithfully and competently carried out its duty. A 

                                           
145 Doe, 217 So. 3d at 1032. 
146 Johnson v. Feder, 485 So. 2d 409, 412 (Fla. 1986); see also 
Singletary v. State, 322 So. 2d 551, 552 (Fla. 1975) (stating “[W]e 
adhere to the settled principle of constitutional law that courts 
should not pass upon the constitutionality of statutes if the case in 
which the question arises may be effectively disposed of on other 
grounds.”); and Dep't of Commerce v. United States House of 
Representatives, 525 U.S. 316, 343 (1999) (quoting Spector Motor 
Serv., Inc. v. McLaughlin, 323 U.S. 101, 105 (1944), wherein the 
United States Supreme Court stated “If there is one doctrine more 
deeply rooted than any other in the process of constitutional 
adjudication, it is that we ought not to pass on questions of 
constitutionality ... unless such adjudication is unavoidable”).  
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conclusion that the earlier Court erred must be based on a 
searching inquiry, conducted with minds open to the possibility of 
reasonable differences of opinion.” 147  The significant majority of 
the Workgroup submits, however, that the constitutional issue in 
Doe should have never been addressed, as indicated above; law and 
procedure must evolve with the changing times; and, at this time, a 
patient’s right to presence at a Baker hearing can be fairly and 
effectively fulfilled through remote presence via audio-video 
communication technology.  
  
 The physical presence requirements in Doe are based on 
hearings conducted in 2016 when the court system had little 
experience with remote proceedings.  Since then, the court system 
has successfully conducted remote Baker Act hearings following the 
onset of the pandemic in March 2020.148  None of the commenters 
have cited any examples of hearings wherein negative incidents 
occurred and Workgroup members, other than Public Defender 

                                           
147 State v. Poole, 297 So. 3d 487, 506 (Fla. 2020). 
148 Due to improving health conditions, the authority to remotely 
conduct Baker Act proceedings without the patient’s consent was 
discontinued effective June 21, 2021.  See In re: COVID-19 Health 
and Safety Protocols and Emergency Measures for Florida Appellate 
and Trial Courts, Fla. Admin. Order No. AOSC21-17 (June 4, 2021) 
at 3 and 14.  Due to subsequently worsening health conditions, the 
authority to conduct remote Baker Act hearings resumed on July 
29, 2021.  See In re: COVID-19 Health and Safety Protocols and 
Emergency Measures for Florida Appellate and Trial Courts, Fla. 
Admin. Order No. AOSC21-17, Amendment 1 (July 29, 2021) at 15.  
Most recently, this authority was again discontinued effective 
November 15, 2021.  See In re: COVID-19 Health and Safety 
Protocols and Emergency Measures for Florida Appellate and Trial 
Courts, Fla. Admin. Order No. AOSC21-17, Amendment 2 (July 29, 
2021) at 3 and 15. 
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Dimmig,149 are not aware of any negative incidents or of any 
litigation filed to challenge remote conduct of the hearings.  
Moreover, modern, widely available, and affordable audio-video 
communication platforms address due process concerns regarding 
the use of audio-video communication technology by allowing for 
the court official and all parties and other participants to easily see 
and hear one another (in fact, a remote proceeding may actually 
provide the court official and parties with a closer view of a 
witness’s demeanor than when in a courtroom) and by enabling 
counsel to confidentially communicate with the client and to have a 
side bar with the court official in breakout rooms.  

 Given that Baker Act hearings can be fairly and effectively 
conducted using audio-video communication technology, the 
significant majority of the Workgroup also submits that remote 
hearings will address security concerns for all participants in the 
hearings and travel concerns for court officials, attorneys, and 
witnesses.150  Some Workgroup members noted that armed security 
officers are not available during an in-person Baker Act hearing in 
their jurisdictions because § 394.458(1)(a) and (2), Fla. Stat. (2021), 

makes it a third degree felony to carry firearms and deadly weapons 
into or upon the grounds of a hospital providing mental health 
services unless otherwise authorized by law or specifically 
authorized by the person in charge of the hospital;151 thus, 

                                           
149 Public Defender Dimmig stated that a Baker Act commitment 
hearing had to be rescheduled because the patient thought the 
television was speaking to him, rather than understanding that the 
court official for the hearing was speaking on television.  
150 Due to the fact that transporting patients to a courthouse can be 
a disruptive, upsetting experience for the patient, the hearings are 
frequently held at the hospital.  
151 No case law construes the meaning of the § 394.458(1)(a), Fla. 
Stat. (2021); however, the Department of Children of Families 
(“DCF”) has published a “Frequently Asked Questions” document 
online indicating that there are differing opinions as to whether the 
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significantly jeopardizing the safety of the patient, court official, 
attorneys, and witnesses if a dangerous situation arises during an 
in-person hearing.  Additionally, some Workgroup members noted 
that one or more hours are required to drive from a courthouse to 
some hospitals.152  Avoidance of such travel will result in cost and 
time efficiencies for all traveling to the hearings, will potentially 
facilitate the earlier scheduling of hearings for patients, and will 
increase judicial productivity, which is especially important at this 
time due to increased caseloads generated by the pandemic.   

 In sum, based on the foregoing, the significant majority of the 
Workgroup continues to urge the court to adopt Rule 2.530, as 
proposed to be changed in this response, without making an 
exception under which Baker Act proceedings must be conducted 
with the judicial officer and the patient in the same room.   
 
  
 

                                           

statute requires an agreement to authorize the carrying of deadly 
weapons by officers into such hospitals or whether officers are 
authorized to do so under provisions of law in Chapters 790 and 
943, Fla. Stat.  Given the varying interpretations, the DCF states 
attorneys for the law enforcement agencies and the hospitals need 
to negotiate this issue and develop policies that work for both 
entities.  See Department of Children and Families, Baker Act 
Manual, Weapons and Contraband, at pp. 9-11 and 13-14, available 
at https://www.myflfamilies.com/service-programs/samh/crisis-
services/laws/WeaponsContraband.pdf.  Regardless of which 
interpretation is correct, law enforcement officers in some 
jurisdictions will not provide armed security for in-person hearings 
at hospitals providing mental health services due to § 394.458(1)(a), 
Fla. Stat. (2021).  
152 For example, a one or more-hour drive is required to travel from 
downtown Miami to the South Florida Evaluation and Treatment 
Center.    
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 Public Defender Dimmig submitted the following objection: 
 

 I strongly disagree with the position advocated by a 
majority of the Workgroup to not exclude Baker Act 
proceedings from its proposed amendment to subdivision 
(c)(2), now redesignated as subdivision (b)(2) of Rule 
2.530.  The Workgroup rejects the position of sixty-nine 
individuals who filed comments as well as the comments 
of the Citizens Commission on Human Rights of Florida, 
Disability Rights Florida, and comments from the only 
two entities that actually represent individuals in Baker 
Act proceedings, the FPDA and the Public Defender of the 
Ninth Judicial Circuit.  Perhaps most importantly, the 
Workgroup’s position is contrary to section II.E.(2)b of 
Amendment 2 to AOSC21-17 which was just issued on 
November 4, 2021. 
 
 While the Workgroup discusses three reasons why it 
rejected the comments filed, its only reason for 
affirmatively taking its position is, “laws and procedures 
must evolve with the changing times and, at this time, 
Baker Act hearings can be fairly and effectively 
conducted using audio-video communication technology.”  
I would respectively submit that simply because 
something can be done does not mean that it should be 
done. 
 
 The Workgroup correctly notes that if its proposed 
rule amendment is adopted the rule would be contrary to 
the holding in Doe v. State, 217 So.3d 1020 (Fla. 2017).  
The Workgroup goes further and unabashedly asserts, 
not once but four times, that the Florida Supreme Court 
should not have ruled on the constitutional issue in Doe.  
This in spite of the fact that the Workgroup seemingly 
acknowledges that the court should “articulate a 
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reasoned basis to take an approach different from its 
earlier precedent via the rulemaking process.”   
 
 It is important to remember that these proceedings 
involve the most vulnerable people who appear before our 
courts.  Before rejecting the rationale of Doe and all of the 
comments submitted, this matter should receive further 
examination and input from subject matter experts to 
determine if there is a reasoned basis for this court to 
recede from the procedure mandated by Amendment 2 to 
AOSC21-17. 
 
 I urge this Court to reject the position of the 
Workgroup, refer this matter to the appropriate rules 
committee, and require that Baker Act proceedings be 
conducted in person, without the use of communication 
technology, absent a voluntary and knowing waiver of 
personal appearance following consultation with 
counsel.153 

 

Suggestions for a Comment on Rule 2.530 
 
 Magistrate Alvin Balent, Jr., indicates that the Workgroup 
should propose a comment for the rule that encourages the use of 
remote technology for: (1) health and safety reasons in cases 
involving infectious diseases; (2) an inmate’s appearance in civil 
proceedings; and (3) witnesses located more than 50 miles away 
from the courthouse.154  Magistrate Balent indicates that these 
scenarios “are covered in the proposed rule’s multiple factors” and 

                                           
153 E-mail from Rex Dimmig, Public Defender, 10th Judicial Circuit, 
to Tina White, Chief, Innovations and Outreach Unit, Office of the 
State Courts Administrator (November 12, 2021, 05:18 PM EST) (on 
file with the recipient). 
154 Comment by Balent at 1. 
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are likely not the only scenarios for which the use of remote 
technology is appropriate; however, Magistrate Balent believes that 
providing additional guidance will assist judicial officers in 
exercising their discretion under the proposed amendments to rule 
2.530.155      
 
 The Board of Governors of The Florida Bar indicates that the 
Workgroup should propose, or the court should provide, a comment 
for the rule to: 
 

 Indicate “the need to balance [the] beneficial uses of remote 
proceedings and remote testimony with the appropriate 
presumption built into court rules and case law expressing a 
preference for in-person proceedings and testimony in matters 
of substantive importance in which due process rights must 
be protected, and the integrity and dignity of the justice 
system safeguarded.” 
 

 Emphasize “that trial judges are in the best position to balance 

these interests, so trial judges recognize they have an active 
role in the way in which the rule is implemented.”  
 

 Emphasize “that matters that are merely procedural and do 
not implicate the rights and claims of parties in a significant 
way are much more appropriate for remote testimony or 
remote proceedings. Matters of substance that implicate the 
interests of parties, their rights, and their claims, are much 
more appropriate for in-person proceedings and testimony.”156 
 
The Workgroup respectfully declines to propose the suggested 

comments.  Rule 2.530, as proposed to be amended, sets forth a 
detailed process that the court official and parties must follow in 

                                           
155 Id. 
156 Comment by the Board of Governors of The Florida Bar at 3-4. 
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order to use communication technology, which includes notice of 
the motion, or the court official’s intent, to use of communication 
technology; a period for objections; a requirement that objections be 
considered by the court official; and specification of a lengthy list of 
factors that the court official may use in determining whether good 
cause exists for the remote presentation of testimony.  The 
Workgroup believes the rule establishes sufficient parameters and 
that it may cause confusion and unnecessary litigation to add 
commentary suggesting that remote proceedings and testimony are 
more appropriate for some matters, rather than others.  Further, as 
indicated by Magistrate Balent, the rule addresses his suggested 
scenarios and, given that a comprehensive list of all appropriate 
scenarios cannot be developed, the Workgroup believes that it is 
best to rely on the rule’s text, rather than suggesting a subset of 
proceedings for which the use of remote technology is encouraged. 
 
Other Comments 

 
The Public Defender of the Ninth Circuit states that the 

Workgroup’s proposed amendments fail to provide requirements for 
the recording of remote hearings and fail to provide a uniform 
process for judicial circuits to provide public access to remote 
proceedings.157  The Workgroup does not believe that such rules are 
required or feasible at this time.  The existing recording 
requirements in statute and rule apply to in-person and remote 
proceedings.  These requirements do not distinguish as to whether 
the proceeding is in person or remotely conducted and, as such, 
continue to govern remote proceedings.158  Further, at this time, the 

                                           
157 Comment by the Ninth Circuit Public Defender at 16-19. 
158 See, e.g., § 394.467(6)(a)3. (requires the testimony and 
proceedings during an involuntary inpatient placement hearing to 
be recorded); rule 1.310 (currently and as proposed to be amended 
specifies that depositions must be stenographically or audiovisually 
recorded); rule 2.535(b) (requires any proceeding to be recorded at 
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judicial circuits have been employing a variety of means, such as 
live streaming and recording, to provide public access to remote 
proceedings.  The technological capabilities of the circuits to provide 
such access vary throughout the state and, as such, a uniform, 
one-size-fits-all process in rule, while desirable in the future, is not 
currently feasible.   

 
 Disability Rights Florida, the SRLN, the NLADA, the FCLAA, 
and the FBF filed comments that appear to indicate that all the 
Workgroup’s proposed amendments should not be adopted until 
further study is completed, including the amendments to rule 2.530 
authorizing a court official, on motion of a party or on its own 
motion, to order a proceeding to be remotely conducted.159  The 
entities indicate that:   
 

 One million Floridians do not have internet service, almost 

three million do not have access to technology devices, and 
others do not have an appropriate space for participating in a 
remote proceeding; as such, they cannot appear virtually.160 
 

 Rule 2.530 should provide for an “opt-in” process only, which 

requires the consent of the parties for a proceeding to be 
remotely conducted, because it is a barrier to access for SRLs 

                                           

the request of a party); rule 3.133 (requires, at the request of any 
party, an adversary preliminary hearing to be recorded verbatim 
stenographically or by mechanical means); and rule 3.170 (requires 
proceedings to accept a guilty or nolo contendere plea to be 
recorded stenographically or mechanically). 
159 See Footnotes 28-32 and 88. 
160 Comments by the FCLAA at 5-6, the FBF at 2, and the NLADA at 
8-10; and amended comment by the SRLN at 9.   



 

 

58 
 

to have to prove the necessity for in-person hearings.161  
Further, in providing such proof, individuals with invisible 
disabilities may have to reveal sensitive information in a public 
court filing.162 
 

 With respect to individuals with disabilities, the increased use 
of communication technology during the pandemic has 
improved ease of access for some, such as individuals with 
mobility issues who benefit from remote hearings.163  It has 
also, however, created barriers for others who are deaf or hard 
of hearing due to poor functioning of auto captioning and who 
are unable to use communication technology or speak 
privately with counsel during a remote hearing.164 
 

 The audiences watching live-streamed court proceedings are 
likely to be larger than those who would watch in a courtroom 
and such audiences might record the proceedings.  Even if the 
court bans recordings of such proceedings, it can be difficult 
or impossible to prevent recordings.  Rules should establish 
standards for how proceedings will be made available to the 
public.165 
 
Regarding the above comments, the Workgroup submits that: 

 

 The vast majority of SRLs will greatly benefit from the cost and 

time efficiencies created by remote proceedings.  For those 

                                           
161 Comments by Disability Rights Florida at 10-11, the FCLAA at 
11-12, and the NLADA at 11, 15-16, and 18; amended comment by 
the SRLN at 24-25. 
162 Comment by Disability Rights Florida at 11. 
163 Comments by Disability Rights Florida at 10 and the NLADA at 
11. 
164 Comment by Disability Rights Florida at 10. 
165 Comment by the NLADA at 13. 
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who cannot, or do not want to, participate in a remote 
proceeding, there is a 10-day window within which to file 
objections, which must be considered by the court, after 
issuance of the notice that a proceeding will be conducted 
remotely.  The argument that filing an objection creates an 
insurmountable barrier for SRLs is without merit given that 
SRLs must be capable of filing pleadings and other documents 
in their cases.  As such, they are capable of filing an objection 
indicating why the proceeding cannot or should not be 
conducted remotely.  
 

 If a person cannot use a computer due to a disability or other 
reason, the person can object on the basis that they are 
unable to use a computer.  The rule does not require medical 
information to be provided.  

 

 In the instance of represented litigants, the availability of 
breakout rooms allows them to speak with counsel privately 
and, if there is any issue regarding the remote conduct of a 
hearing, counsel can object on behalf of the litigant.   
 

 As noted above at pages 56-57, due to the differing 
technological capabilities of the circuits to provide public 
access to court proceedings, a uniform process in rule, while 
desirable in the future, is not currently feasible.   
 

 Based on the foregoing, the Workgroup continues to urge the 
court to adopt Rule 2.530, as proposed to be changed in this 
response, without making an exception for SRLs.  Even if the 
commenters are correct that up to three million Floridians do not 
have technology devices or internet access, the remaining 
population of more than 18.5 million Floridians will greatly benefit 
from the cost and time efficiencies afforded by remote proceedings.  
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For those who cannot participate in remote proceedings, they need 
only file an objection.166   
 
C.  Amendments to the Florida Rules of Criminal Procedure 
 
RULE 3.116. USE OF COMMUNICATION TECHNOLOGY  
 
Change Recommended by Workgroup 
 
 The Workgroup notes that this rule contains a cross-reference 
to rule 2.530(c)(2)(C) in subdivision (e)(3) that should now be 
changed to cross-reference rule 2.530(b)(2)(B) due to the changes 
proposed above for rule 2.530.  Accordingly, this change is now 
proposed. See Appendix A at 67. 
 
Response to Comments by the Criminal Law Section (“CLS”), the 
Criminal Procedure Rules Committee (“CrimPRC”), the FPDA, and the 
Public Defender of the Ninth Judicial Circuit 

 
Subdivisions (c) and (d) 

 
In the Workgroup’s Petition, the amendments proposed for 

subdivision (c) provide, with respect to the use of communication 
technology by all parties, that a judge may, upon the court's own 
motion or upon the written request of a party, direct that 
communication technology be used for a motion hearing, pretrial 
conference, or a status conference.  Before directing such use, a 
judge must give notice to the parties and consider any objections 
they may have to the use of communication technology.  The 

                                           
166 The April 1, 2020, population estimate indicates that the 
population of Florida is 21,596,068 individuals.  See Florida Office 
of Economic & Demographic Research, Population: April 1, 2020 
Estimate, available at http://edr.state.fl.us/Content/population-
demographics/data/index-floridaproducts.cfm. 
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decision of the judge to use communication technology over 
objection is in the discretion of the court.167  

 
The FPDA states that proposed subdivision (c) will “allow a 

judge to require that all parties appear remotely for non-evidentiary 
hearings, even when a party wishes to appear in person.”168  
According to the FPDA, appearing remotely should be an option, not 
a mandate, because a party should have the right to address a 
judge face-to-face.169  Further, the FPDA indicates that the 
subdivision may result in a defendant being denied an in-person 
hearing on a motion for pretrial release or a motion by the state for 
the pretrial detention because such hearings are often not 
evidentiary.170  As such, the FPDA concludes that parties should be 
allowed “to appear in person if they feel the issue warrants doing 
so” and that judges should make the option to appear via audio-
video communication technology when appropriate.171 

 
The Public Defender of the Ninth Judicial Circuit states that 

the defense’s consent should be required before allowing remote 
appearances under proposed rule 3.116(c) in order to ensure the 
fundamental fairness of the proceeding and access to the courts 
generally.172  He indicates, among other things, that this provision 
is a revolutionary change that will allow judges, on their own 
motion, to mandate that parties appear remotely, which could 
result in defendants, who lack technology, being excluded from 
their own proceeding.173 

                                           
167 Appendix A to the Workgroup’s Petition at A-53. 
168 Amended comment by the FPDA at 11. 
169 Id. 
170 Id. at 12. 
171 Id. at 13. 
172 Comment by the Public Defender of the Ninth Judicial Circuit at 
14. 
173 Id. at 15-16. 
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As indicated in the Workgroup’s Petition, the basis for 

proposed new rule 3.116 is the text of existing rule 2.530.174  
Subdivision (c) of proposed new rule 3.116 is identical to 
subdivision (b) of existing rule 2.530, which currently applies in 
criminal cases, except for a few non-substantive changes.175  The 
Workgroup did not intend to effect any substantive changes to the 
manner in which rule 2.530(b) currently applies in criminal cases.  
However, upon reviewing the comments, it was realized that the 
proposed amendments to subdivision (c) should be read in pari 
materia with: 

 

 Rule 3.180(a)(3) and (b), which provide that a defendant 
must be physically in attendance at pretrial conferences, 
unless the defendant waives presence in writing; and  
 

 Rule 3.220(o)(1), which provides that trial counsel must be 
present at pretrial conferences and that a defendant must 
be present at pretrial conferences unless the defendant 
waives presence in writing. 

 
 Staff to the Workgroup researched case law to determine 
whether any appellate court had addressed the issue of reading the 
two rules discussed above in pari materia with current rule 2.530(b) 
and did not find any cases.  This issue may not have previously 

                                           
174 Workgroup’s Petition at 22; Appendix A to the Workgroup’s 
Petition at A-64.  
175 The non-substantive changes are: 1) the phrase “county or 
circuit judge” was shortened to “judge”; 2) the outdated term 
“communication equipment” was replaced with the term 
“communication technology”; and 3) the term “sound” was removed 
from the phrase “sound discretion” in the last sentence of the 
subdivision because the Workgroup believes that “sound” is an 
unnecessary modifier.  
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arisen given that criminal pretrial conferences were traditionally 
held in person pre-pandemic.  As such, judges likely did not use 
current rule 2.530(b) to remotely conduct pretrial conferences 
without a defendant’s waiver.  However, having moved the 
substance of rule 2.530(b) to new rule 3.116(c), the potential to use 
the substance of rule 2.530(b) without a defendant’s waiver 
becomes more apparent and would conflict with the waiver 
requirements in rules 3.180(a)(3) and 3.220(o)(1).     
  
 To address this issue, the Workgroup recommends the 
following changes for its proposed amendments: 
 

 For rules 3.180(a)(3) and 3.220(o)(1), the Workgroup 
recommends changes to make the language of both rules 
consistently provide that a defendant must be present in any 
pretrial conference unless the defendant’s presence is waived 
in writing or on the record by the defendant or by the 
defendant’s counsel with the defendant’s consent.  See 
Appendix A at 69 and 86.  These changes add authority for the 
waiver to be on the record and for the waiver to be provided by 
defendant’s counsel with the defendant’s consent in order to 
conform to actual practice.  During a Workgroup discussion, it 
became apparent that defendants’ counsel in practice often 
waive a defendant’s presence at a pretrial conference on the 
record.  Additionally, the requirement for trial counsel to be 
present at pretrial conferences in rule 3.220(o)(1) is deleted 
because it is axiomatic that trial counsel must be present and 
because the deletion avoids an argument that the term 
“present” requires trial counsel to be physically present.  As 
discussed next, a judge may direct that communication 
technology be used by trial counsel to attend a pretrial 
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conference pursuant to the recommended changes to rule 
3.116(c).176  
 

 For rule 3.116(c), the Workgroup recommends changes that 
would authorize a judge, upon its own motion or upon the 
written request of a party, to direct that communication 
technology be used by one or more parties for attendance at a 
pretrial conference, except that, before a judge may direct the 
defendant’s use of such technology, the defendant or the 
defendant’s counsel must waive the defendant’s physical 
attendance at the pretrial conference pursuant to rules 
3.180(a)(3) and 3.220(o)(1).  See Appendix A at 66.  These 
changes ensure the defendant’s waiver is in compliance with 
rules 3.180(a)(3) and 3.220(o)(1) and substitute the term “a 
pretrial conference” for the phrase “a motion hearing, pretrial 
conference, or a status conference” because the term “pretrial 
conference” has been construed in case law for purposes of the 
term’s use in rules 3.180(a)(3) and 3.220(o)(1) as including a 

                                           
176 The Workgroup notes that rule 3.220(o)(1), as recommended to 
be changed, is duplicative of rule 3.180(a)(3).  The court may wish 
to consider deleting rule 3.220(o)(1) if it is unnecessary.  The 
Workgroup did not propose this change because it is not required 
for implementation of its proposed amendments and out of concern 
that the deletion may cause unintended consequences. 
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motion hearing and a status conference.177, 178  These 
proposed changes have been added to the Workgroup’s 
comment for the rule.  See Appendix A at 67-68. 
 

 For rule 3.116(d), which is substantively the same as the first 
part of the sentence in current rule 2.530(c), the Workgroup 
recommends deleting this subdivision because its contents are 
now addressed in the recommended changes to rule 3.116(c). 
Additionally, due to the deletion of this subdivision, the title of 
rule 3.116(c) is changed to “Pretrial Conferences.”  See 
Appendix A at 66. 
 

 The Workgroup recognizes that its recommended changes to 
the proposed amendments for rules 3.116, 3.180, and 3.220, as 
discussed above, are more substantial in nature and have not been 
published for comment.  If the court adopts the amendments, the 

                                           
177 The following cases include the proceeding listed in the 
parenthetical within the meaning of the term “pretrial conference” 
as used in rule 3.180(a)(3).  See Charlemagne v. Guevara, 183 So. 
3d 1261, 1263 (Fla. 3d DCA 2016) (hearing entitled “REPORT RE: 
MANDATE”); Westberry v. State, 246 So. 3d 1308, 1309 (Fla. 3d 

DCA 2018) (a hearing to review plea negotiations); and Hall v. State, 
738 So. 2d 374, 375 (Fla. 1st DCA 1999) (a non-evidentiary hearing 
on a motion to compel defendant to provide bodily specimens).    
178 The following cases include the proceeding listed in the 
parenthetical within the meaning of the term “pretrial conference” 
as used in rules 3.180(a)(3) and 3.220(o)(1).  See Lopez Hernandez 
v. State, 277 So. 3d 137, 138-140 (Fla. 4th DCA 2019) (calendar 

call); Scott v. State, 307 So. 3d 106, 107 (Fla. 3d DCA 2020) 
(sounding); Walters v. State, 905 So. 2d 974, 975 (Fla. 1st DCA 
2005) (trial status conference); Stout v. State, 795 So. 2d 227, 228 
(Fla. 4th DCA 2001) (status conference); and Jimenez v. State, 201 
So. 3d 214, 216 (Fla. 4th DCA 2016) (disposition hearing). 
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court may wish to provide an opportunity for comment before or 
after the amendments take effect.      
 
New subdivision (e) 

 
The CLS and CrimPRC propose adding a new subdivision (e) to 

rule 3.116 that would require a court to grant a party’s request to 
use communication technology for a non-evidentiary proceeding 
scheduled for 30 minutes or less unless the court determines that 
good cause to deny the request exists.179  The Workgroup 
respectfully declines to add this provision due to concerns 
expressed by some Workgroup members that the provision may 
apply to criminal proceedings for which such presumption may be 
inappropriate.  These members noted that most criminal non-
evidentiary proceedings are not scheduled for a certain length of 
time and that some these proceedings ultimately turn into 
evidentiary proceedings.  The Workgroup respectfully suggests that 
the CrimPRC consider proposing this amendment under its 
authority to propose rule amendments in rule 2.140(b), which will 
require the publication of the amendment for comment; thereby, 
enabling full vetting of the new concept. 

 
RULE 3.130.  FIRST APPEARANCE 
  
 Comments recommending specific changes for the Workgroup’s 
proposed amendments were not filed. 
 
RULE 3.160. ARRAIGNMENT 
 
 Comments recommending specific changes for the Workgroup’s 
proposed amendments were not filed. 
 
 

                                           
179 Comments by the CLS at 2 and by the CPRC at 1-2. 
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RULE 3.180. PRESENCE OF DEFENDANT 
 

Changes Recommended by Workgroup 
 
 As noted in the Workgroup’s Petition, an amendment that was 
intended to be technical was proposed to strike the phrase “[i]n all 
prosecutions for crime” from the beginning of the subdivision (a) of 
rule 3.180 because it appeared to be surplusage.  The Workgroup 
recommends reinstating the language because the phrase specifies 
the scope of rule 3.180.180  See Appendix A at 69. 
 
 Additionally, please see the discussion under rule 3.116, 
subtopic titled “Subdivisions (c) and (d),” for additional changes 
recommended by the Workgroup for subdivision (a)(3) of rule 3.180.  
See Appendix A at 69.   
 
Response to Comment by the FPDA 

 
Under rule 3.180(a)(2) and (9), a defendant must be present, 

meaning physically in attendance for the courtroom proceeding, 
when a plea is made, unless a written plea of not guilty has been 
made in writing under rule 3.170(a), and at the pronouncement of 
judgment and the imposition of sentence.  The Workgroup’s 
proposed amendments to rule 3.180(b)(2) would allow a defendant 
to appear via audio-video communication technology for a plea 
proceeding under subdivision (a)(2) and for a judgment and 
sentence proceeding under subdivision (a)(9) if the defendant waives 
attendance and the court accepts the waiver.  

 

                                           
180 See Clarington v. State, 314 So. 3d 495, 500 (3d DCA 2020) 
(stating that “probation violation hearings are not expressly 
included within the scope of rule 3.180, which by its terms applies 
to ‘prosecutions for crime.’”). 
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The FPDA indicates that it supports the Workgroup’s proposed 
amendment to allow remote plea, judgment, and sentencing 
proceedings when the defendant waives physical attendance; 
however, the FPDA is concerned that the current amendment 
language for 3.180(b)(2), which requires the court to approve the 
waiver, may be construed as authorizing a court to require a 
defendant to appear for the entry of a written plea of not guilty 
under rule 3.170(a).181  To avoid this result, the FPDA states that 
the “better phrasing of proposed rule (b)(2) would omit the section 
references and simply name the proceedings: ‘(2) Waives physical 
attendance in writing or on the record for a guilty plea or 
pronouncement of judgment proceeding under subdivision (a)(2) or 
(a)(9), the court accepts the waiver, and the defendant appears by 
audio-video communication technology.”182    

 
The Workgroup concurs in the recommendation generally but 

suggests alternative amendatory language as the language 
recommended by the FPDA does not address nolo contendere pleas, 
unwritten not guilty pleas, or sentencing proceedings.  The 
Workgroup’s proposed alternative language would retain the cross-
references in new subdivision (b)(2) to proceedings under 
subdivisions (a)(2) and (a)(9) but would limit those proceedings to 
proceedings in which the defendant’s presence is required, thereby 
eliminating any interpretation that new subdivision (b)(2) applies to 
written non-guilty pleas where the defendant’s presence is not 
required.  See Appendix A at 70. 

 
RULE 3.191. SPEEDY TRIAL  
 
 Comments recommending specific changes for the Workgroup’s 
proposed amendments were not filed. 
 

                                           
181 Amended comment by the FPDA at 14-15. 
182 Id. at 15. 
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RULE 3.220. DISCOVERY 
 
Change Recommended by Workgroup 
 
 Please see the discussion under rule 3.116, subtopic titled 
“Subdivisions (c) and (d),” for additional changes recommended by 
the Workgroup for subdivision (o) of rule 3.220.  See Appendix A at 
86.   
 
Response to Comments by the FSA and FPDA 
 
 The FSA suggests amendments to rule 3.220(h) due to 
concerns regarding the audiovisual recording of depositions 
involving law enforcement personnel and certain witnesses.183   
These issues have been referred by Chief Justice Canady to the 
Criminal Court Steering Committee.  Please see discussion under 
rule 1.310, supra. 
 

The FPDA notes that rule 3.220(h)(1) provides that the 
procedure for taking a deposition shall be the same as provided by 
the Florida Rules of Civil Procedure except as provided in the 
rule.184  Subdivision (h)(3) of the rule requires depositions to be held 
at certain “locations” depending on the residence of the witness, the 
agreement of the part.185  The FPDA states that “While this rule is 
fine for in-person depositions, there is no ‘location’ at which a 
remote deposition occurs. … As such, the current rule would 
prohibit remote depositions from ever occurring in criminal cases, 
even if the state and the defense stipulate to them.”186  To address 
this issue, the FPDA suggests amending rule 3.220(h)(3) to 
acknowledge the fact that depositions may be remotely conducted 

                                           
183 Comment by the FSA at 5-6. 
184 Comment by the FPDA at 3. 
185 Id.   
186 Id. at 4. 
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when stipulated by the parties or ordered by the court under the 
Workgroup’s proposed amendments to rule 1.310(b)(7).187  The 
Workgroup concurs in this recommendation with minor wording 
changes.  See Appendix A at 80.  

 
The FPDA indicates that rule 3.220(h) should be amended to 

allow depositions to be recorded in any manner at the discretion of 
the party taking the deposition.188  Under rule 1.310(b)(4) and (c), in 
both its present and amended form, depositions must be 
stenographically recorded unless the deposition will be audiovisually 
recorded and the parties agree that the deposition does not have to 
be stenographically recorded.  The FPDA states that stenographic 
recording is not always necessary “in a world where there are other 
recording technologies available ….”189  The Workgroup respectfully 
declines to propose this amendment because it is not necessary to 
change the methods for recording a deposition to implement its 
recommendations relating to proceedings that can continue to be 
remotely conducted and, as such, it is not within the scope of the 
Workgroup’s authority to propose such rule changes.190  The 
Workgroup respectfully suggests that the FPDA consider proposing 
this amendment pursuant to rule 2.140(a), which allows any person 
to suggest rule amendments to the clerk of the Florida Supreme 
Court or to the chairs of the relevant bar rules committees.  This 
procedure will ensure proper vetting of the FPDA’s new proposal. 

 
 
  

 

                                           
187 Id. 
188 Id. at 7. 
189 Id. at 6. 
190 See Footnote 65. 
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RULE 3.851. COLLATERAL RELIEF AFTER DEATH SENTENCE 
HAS BEEN IMPOSED AND AFFIRMED ON DIRECT 
APPEAL 

  
Change Recommended by Workgroup 
 
 The Workgroup notes that this rule contains a cross-reference 
to rule 2.530(c)(2)(C) in subdivision (f)(5)(d) that should now be 
changed to cross-reference rule 2.530(b)(2)(B) due to the changes 
proposed above for rule 2.530.  Accordingly, this change is now 
proposed. See Appendix A at 112. 
 
D.  Amendment to the Florida Probate Rules 
 
RULE 5.080.  DISCOVERY, SUBPOENA, AND TAKING 

TESTIMONY 
 

Comment by the Probate Rules Committee (“PRC”) 
 

The PRC indicates that it unanimously supports the 
amendment to rule 5.080 only if the edits to rule 2.530 
recommended by the PRC and RGPJAC are adopted and rule 1.451 
is repealed. 191  As indicated above, the Workgroup concurs in the 
PRC’s edit to rule 2.530 and concurs in some of the RGPJAC edits 
to rule 2.530.  Rule 1.451 remains repealed.  Due to the deletion of 
the cross-reference to rule 1.451 in rule 5.080, the PRC 
recommends correcting the title of rule 5.080 as follows: “RULE 
5.080. DISCOVERY, AND SUBPOENA, AND TAKING 
TESTIMONY”.192  The Workgroup concurs in this recommendation.  
See Appendix A at 126. 

 
 

                                           
191 Comment by the PRC at 3. 
192 Id. 
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E.  Amendments to the Florida Rules of Traffic Court 
 
RULE 6.140. CONDUCT OF TRIAL  
 
 Comments recommending specific changes for the 
Workgroup’s proposed amendments were not filed. 
  
RULE 6.340. AFFIDAVIT OF DEFENSE OR ADMISSION AND 

WAIVER OF APPEARANCE  
 
 Comments recommending specific changes for the 
Workgroup’s proposed amendments were not filed. 
 
F.  Amendments to the Florida Small Claims Rules 
 
RULE 7.090. APPEARANCE; DEFENSIVE PLEADINGS; TRIAL 

DATE 
 
 Comments recommending specific changes for the 
Workgroup’s proposed amendments were not filed.  
 
RULE 7.100. COUNTERCLAIMS; SETOFFS; THIRD-PARTY 

COMPLAINTS; TRANSFER WHEN JURISDICTION 
EXCEEDED  

 

 Comments recommending specific changes for the 
Workgroup’s proposed amendments were not filed.  
  
RULE 7.140. TRIAL  
 
 Comments recommending specific changes for the 
Workgroup’s proposed amendments were not filed.  
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RULE 7.150. JURY TRIALS 
  

Changes Recommended by Workgroup 
 
 The Workgroup notes that this rule contains a cross-reference 
to rule 2.530(d) in subdivision (b) that should now be changed to 
cross-reference rule 2.530(c) due to the changes proposed above for 
rule 2.530.  Accordingly, this change is now proposed. See 
Appendix A at 129. 
 
 Additionally, please see the discussion under rule 1.430, 
subtopic titled “Response to Comment by the CPRC,” for additional 
changes recommended by the Workgroup for rule 7.150(b).  See 
Appendix A at 129.   
 
G.  Amendments to the Florida Rules of Appellate Procedure 
 
RULE 9.320. ORAL ARGUMENT  
  

Comment by the Appellate Court Rules Committee (“ACRC”)  
  

A majority of the ACRC agrees that rule 9.320 should be 
amended to address remote oral arguments; however, a majority 
believe the proposed amendments are overly detailed as to motions 
practice for the use communication technology and to the 
possibility of technological malfunctions in a case.193  The ACRC 
states: 

 
The appellate courts already possess the discretion to 
grant remote argument based on motion or their own 
initiative and have done so for over a year as they 
continue to address the ongoing pandemic and apply In 
re: COVID-19 Health and Safety Protocols and Emergency 

                                           
193 Comment by the ACRC at 2.  
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Operational Measures for Florida Appellate and Trial 
Courts, AOSC21-17. It may also be premature to impose 
rule-based uniformity of practice on the appellate courts, 
given the developing and unique circumstances to which 
the district courts of appeal must routinely respond.194 

 
 For the reasons above, a majority of the ACRC suggested 
shortening the Workgroup’s proposed amendments so these 
would only: 
 

 Define the term “communication technology”; and 
 

 Require oral arguments for which communication 
technology is used to be recorded and made publicly 
available through a live broadcast and by posting the 
recording to the court’s website.195  Currently, the 
Workgroup’s proposed amendments require such oral 
arguments to be made publicly available through a live 
broadcast or by posting the recording to the court’s 
website. 
 

The ACRC’s proposed changes would result in the deletion of 
new subdivisions (e)(2), (3), and (5) as proposed in the 
Workgroup’s petition. 
  
 After consulting with the clerks of the District Courts of Appeal 
and the Florida Supreme Court regarding the changes proposed by 
the ACRC, the Workgroup agrees to delete the provisions in new 
subdivision (e)(2) that address untimely requests to use 
communication technology and objections to such use, thereby 
leaving these matters to the discretion of the appellate court.  The 
Workgroup retains the remaining language in subdivision (e)(2) as 

                                           
194 Id.  
195 Id. at 4 (emphasis added). 
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well as the language in subdivisions (e)(3) and (e)(5) so that notice is 
provided statewide as to a party’s authority to request the use of 
communication technology for oral argument and as to the court’s 
authority to order the use of communication technology and 
address technological malfunctions.  In subdivision (e)(4), the 
Workgroup agrees to require remote oral arguments to be made 
publicly available through a live broadcast and by posting the 
recording to the court’s website.  See Appendix A at 131. 
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 Wherefore, the Workgroup respectfully requests this court to 
adopt the proposed amendments in the Workgroup’s Petition, as 
recommended to be changed in this response to comments, to the 
Florida Rules of Civil Procedure, Florida Rules of General Practice 
and Judicial Administration, Florida Rules of Criminal Procedure, 
Florida Probate Rules, Florida Rules of Traffic Court, Florida Small 
Claims Rules, and Florida Rules of Appellate Procedure. 
 

Respectfully submitted on November 18th, 2021. 
 
 
 
 
______________________________ 
Lisa T. Munyon 
Circuit Chief Judge  
Ninth Judicial Circuit 
Florida Bar No. 513083 
Chair, Workgroup on the 
Continuity of Court Operations 
and Proceedings During and 
After COVID-19 
425 N Orange Ave Ste 1130 
Orlando, FL 32801-1515 
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CERTIFICATE OF SERVICE 
 

 I certify that a copy of the foregoing was filed with the Clerk of 
the Florida Supreme Court via the Florida Courts E-filing Portal, 
and served by electronic means to the e-mail addresses registered 
with the Florida Courts E-Filing Portal on November 18th, 2021, to: 
Jason Paul Stearns; Sabrina Vora-Puglisi; Leslie Noelle Powell; 
Susan Stefan; Peter P. Sleasman; Katherine Alteneder; John Eddy 
Morrison; Cady L. Huss; Thomas Ansley David; David Lee Redfearn; 
Catherine Conlon; Ann Marie Cintron-Siegel; Candice K. Brower; 
Robert Wayne Evans; Kelly R. Melchiondo; Dominic C. Mackenzie; 
Laura Anne Triplett Roe; Carter T. Hillstrom; Robert T. Adams IV; 
Siobhan Helene Shea; Patrick Russell; Jason B. Blank; Michael R. 
Ufferman; Stanford R. Solomon; Christopher Buerger; Anthony 
DePalma; Monica Vigues-Pitan; Caitlyn Clibbon; Connie Bookman; 
Douglas L. Wilson; A. Michelle Jernigan; Simon Harrison; Meah 
Rothman Tell; Krys Godwin; Tina White; Dustin W. Metz; Kevin 
McKinley Stone; Mikalla Andies Davis; Joshua E. Doyle; Maggie 
Lewis; John Couch; Michael Grant Tanner; Hon. Carlos J. Martinez; 
Public Defender; Kathryn Jean Strobach; Hon. Howard L. "Rex" 
Dimmig II, Public Defender; Chief Judge; Hon. Michael S. Orfinger, 
Judge; Hon. Robert Neal Wesley, Public Defender; Hon. Alan S. 
Apte; and Hon. Hope Tieman Bristol, Judge. 

 
 
 
 
______________________________ 
Lisa T. Munyon 
Circuit Chief Judge  
Ninth Judicial Circuit 
Florida Bar No. 513083 
Chair, Workgroup on the 
Continuity of Court Operations 
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and Proceedings During and 
After COVID-19 
425 N Orange Ave Ste 1130 
Orlando, FL 32801-1515 

 
CERTIFICATE OF COMPLIANCE 

 
 I certify that the rules in Appendices A and B have been read 
against, and reflect the amendments adopted in, In re: Amendments 
to Florida Rules of Civil Procedure, SC21-1049, — So. 3d —, 2021 
WL 5050374 (Fla. Oct. 28, 2021).  I certify that this report was 
prepared in compliance with the font requirements of Florida Rule 
of Appellate Procedure 9.045(b).  
 
       /s/ Kristina D. White  
       Kristina D. White 
       Chief  
       Innovations & Outreach Unit  
       Office of the State Courts   
       Administrator  
       Florida Bar No. 108642 
       500 S. Duval St.  
       Tallahassee, FL 32399-6556  
       whitet@flcourts.org 


