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IN THE SUPREME COURT OF FLORIDA

IN RE: AMENDMENTS TO CASE NO.: SC21-990
FLORIDA RULES OF CIVIL
PROCEDURE, FLORIDA
RULES OF GENERAL
PRACTICE AND JUDICIAL
ADMINISTRATION,
FLORIDA RULES OF
CRIMINAL PROCEDURE,
FLORIDA PROBATE
RULES, FLORIDA RULES
OF TRAFFIC COURT,
FLORIDA SMALL CLAIMS
RULES, AND FLORIDA
RULES OF APPELLATE
PROCEDURE

APPELLATE COURT RULES COMMITTEE COMMENT

Laura A. Roe, Chair of the Appellate Court Rules Committee
(Committee), and Joshua E. Doyle, Executive Director of The Florida Bar,
file this comment addressing the proposed amendments to the Florida
Rules of Appellate Procedure proposed by the Workgroup on the Continuity
of Court Operations and Proceedings During and After COVID-19
(Continuity Workgroup) in its petition filed July 1, 2021. The Committee
agrees with the Continuity Workgroup’s proposed amendments to
mediation rules 9.700 (Mediation Rules), 9.720 (Mediation Procedures),
and 9.740 (Completion of Mediation), but proposes a revised amendment
to rule 9.320 (Oral Argument).

The Committee has reviewed the Continuity Workgroup's report and
agrees with the Continuity Workgroup’s recommendation that certain
proceedings governed by the Rules of Appellate Procedure should
continue to be conducted remotely after the current public health and safety
concerns are resolved. The Committee recommends that this Court adopt
the Continuity Workgroup's proposed changes to mediation rules 9.700,
9.720, and 9.740 without further amendment.



A majority of the Committee also agrees that it is appropriate to
amend rule 9.320 to recognize the important role that communication
technology and remote access play in promoting unfettered public access
to oral argument. The Committee voted 32 to 5 to recommend an
amended proposal that uses much of the Continuity Workgroup’s language,
as proposed in subdivisions (e)(1) and (e)(4) of its draft.

However, the majority does not believe it is necessary that the rule be
amended to encompass subsections detailing motions practice before the
appellate courts with respect to the discretionary use of communications
technology or its possible malfunction in any given case. The appellate
courts already possess the discretion to grant remote argument based on
motion or their own initiative and have done so for over a year as they
continue to address the ongoing pandemic and apply In re: COVID-19
Health and Safety Protocols and Emergency Operational Measures for
Florida Appellate and Trial Courts, AOSC21-17. It may also be premature
to impose rule-based uniformity of practice on the appellate courts, given
the developing and unique circumstances to which the district courts of
appeal must routinely respond.

Accordingly, the Committee's more succinct proposed amendment to
rule 9.320 recognizes that the courts should provide for remote oral
argument using communication technology. By embedding this feature in
the rule through a new subdivision, communication technology properly
becomes a permanent, but discretionary fixture of appellate practice and
procedure.

The Committee members voting in the minority were split across
several distinct positions. First, and notwithstanding a general agreement
with the Committee’s more succinct proposed amendment to rule 9.320, a
minority of the Committee expressed concerns that the proposed
amendment to the rule did not include language expressly stating that
appellate courts have inherent authority to conduct remote arguments and
providing a procedural mechanism for parties to specifically request a
remote argument. This minority believed adding such language would
make it clearer that appellate courts can conduct remote oral arguments
even after the pandemic and offer guidance to parties and attorneys who
do not routinely practice in appellate courts as to how they can make a
specific request for remote argument. Second, a separate minority of
Committee members did not support any amendment to rule 9.320,
believing that current rule 9.320 provided sufficient authority and guidance
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and questioning whether appellate courts should be required to record oral
argument. Finally, a small portion of the minority vote would have
approved the Workgroup's proposed amended rule language as drafted.

The majority of the Committee felt that the appellate courts’ authority
to conduct remote arguments was sufficiently clear without having to so
state in the rules and that the procedure already outlined in rule 9.320 was
sufficient to apprise litigants and attorneys as to how to request a remote
oral argument or any other accommodation.

The two proposals are set forth below for the Court’s consideration:
Continuity Workgroup’s original proposed amendment:

Rule 9.320 Oral Argument

(@) —(d) [NO CHANGE]

(e) Use of Communication Technology.

(1) Definition. As used in this subdivision, the term
‘communication technology” has the same meaning provided in
Florida Rule of General Practice and Judicial Administration

2.530(a).

(2) Request to Participate by Communication
Technology. A request may be made by a party for one or
more of the parties to participate in oral argument through the
use of communication technology. Such request must be
included in the request for oral argument under subdivision (a).
The court in its discretion may consider a request filed outside
the time prescribed for filing a request for oral argument under
subdivision (a). The request must state the reason for
requesting participation by communication technology and must
indicate that the requesting party has consulted with each
opposing party and that the requesting party is authorized to
represent that each opposing party does not object or will file
an objection. A party objecting to the request for the use of
communication technology for oral argument must file a
response to the request within 5 days after service of the
request or within such other period as directed by the court.




(3) Court Order. The court, in the exercise of its discretion,
may grant or deny the request of a party under subdivision
(e)(2) or may, on its own motion, order participation in oral
argument through the use of communication technology.

4) Public Availability. If communication technology is used
for participation in an oral argument, the proceeding must be
recorded and made publicly available through a live broadcast
or by posting the recording to the court’'s website as soon as
practicable after the proceeding.

(5) Technological Malfunction. If a technological
malfunction occurs during an oral argument for which
communication technology is used, the court may recess the
proceeding to address the malfunction, expand the time for oral
argument, reschedule oral argument, or dispense with oral
argument.

ACRC'’s alternative proposed amendment:
Rule 9.320 Oral Argument
(@) —(d) [NO CHANGE]

(e) Public Availability of Communication Technology.

(1)  The term “communication technology” shall have the
same meaning as provided in Florida Rule of General Practice and
Judicial Administration 2.530(a).

(2) If communication technology is used for participation in
oral argument, the proceeding must be recorded and made publicly
available through a live broadcast and by posting the recording to the
court’s website as soon as practicable after the proceeding.

Respectfully submitted on September 30, 2021.

/s/ Laura A. Roe /s/ Joshua E. Doyle
Laura A. Roe, Chair Joshua E. Doyle
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Mikalla Andies Davis

The Florida Bar
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Candice K. Brower

Office of Regional Counsel
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Seventh Judicial Circuit
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Carter T. Hillstrom

Shemton & Hillstrom, PLLC
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Fort Lauderdale, FL 33301-3142
carter@shlawfl.com

Florida Bar No. 26211

Patrick Russel

ADR Section
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Miami, FL 33131
pr@meaningful-mediation.com
Florida Bar No. 994468



Robert Wayne Evans

Fla. Sheriffs Association

906 North Monroe Street
Tallahassee, FL 32303-6143
revans@anblaw.com

Florida Bar No. 198862

Jason B. Blank

Haber Blank, LLP

888 S. Andrews Ave., Ste. 20
Fort Lauderdale, FL 33316
eservice@haberblank.com
Florida Bar No. 28826

Michael Ufferman

Michael Ufferman Law Firm, P.A.
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Florida Bar No. 114227

Monica Vigues-Pitan

Fla. Civil Legal Aid Assoc.

4343 West Flagler St., Ste. 100
Miami, FL 33134
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Florida Bar No. 685011

Leslie N. Powell

Fla. Civil Legal Aid Assoc.
4343 West Flagler St., Ste. 100
Miami, FL 33134
leslie@lsnf.org

Florida Bar No. 64386



Peter Sleasman

Disability Rights Florida

4723 NW 531 Ave., Ste. B
Gainesville, FL 32653
peters@disabilityrightsflorida.org
Florida Bar No. 367931

Ann Siegel

Disability Rights Florida

1930 Harrison St., Ste. 104
Hollywood, FL 33020
anns@disabilityrightsflorida.org
Florida Bar No. 166431

Anthony DePalma

Disability Rights Florida

2473 Care Drive, Ste. 200
Tallahassee, FL 32308
tonyd@disabilityrightsflorida.org
Florida Bar No. 16488

Caitlyn Clibbon

Disability Rights Florida

2473 Care Drive, Ste. 200
Tallahassee, FL 32308
caitlync@disabilityrightsflorida.org
Florida Bar No. 1011014

Kathryn Strobach

Disability Rights Florida

1930 Harrison St., Ste. 104
Hollywood, FL 33023
kathryn@disabilityrightsflorida.org
Florida Bar No. 670121

Connie Bookman

The Florida Bar Foundation

875 Concourse Parkway S., Ste. 195
Maitland, FL 32751
boardofdirectors@thefloridabarfoundation.org



Dominic C. MacKenzie

The Florida Bar Foundation

875 Concourse Parkway S., Ste. 195
Maitland, FL 32751
dmackenzie@flabarfndn.org

Florida Bar No. 705690

Robert Wesley

Public Defender, Ninth Judicial Circuit
P.O. Box 4935

Orlando, FL 32802-4935
wesley@circuit9.org

Florida Bar No. 343455

David L. Redfearn

Public Defender’s Office, Ninth Judicial Circuit
P.O. Box 4935

Orlando, FL 32802-4935
dredfearn@circuit9.org

Florida Bar No. 21228

Catherine Conlon

Public Defender’s Office, Ninth Judicial Circuit
P.O. Box 4935

Orlando, FL 32802-4935
cconlon@circuit9.org

Florida Bar No. 663271

Robert Thompson Adams

Public Defender’s Office, Ninth Judicial Circuit
P.O. Box 4935

Orlando, FL 32802-4935
radams@circuit9.org

Florida Bar No. 107152
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| certify that a copy of the foregoing was furnished by U.S. mail on

September 30, 2021, to:

Gabrielle Walthers
312 N Corona Ave
Clearwater, FL 33765

Armelle Keppler
480 Palm Island NE
Clearwater, FL 33767

Art Neuman
100 Pierce Street #404
Clearwater, FL 33756

LaVonna Bledsoe
2840 W. Bay Dr. #241
Belleair Bluffs, FL 33770

Barbara Benton
1409 Fairfield Dr.
Clearwater, FL 33764

John Reed
1245 Seminole St.
Clearwater, FL 33755

Claire/Barry Coziahr
411 Cleveland St. #138
Clearwater, FL 33755

Mickey Pearson
2101 Sunset Point Rd #2006
Clearwater, FL 33765

Don Meuse
1031 Forest Grove Blcd.
Palm Harbor, FL 34683

Gordon Laird
1374 Barry St
Clearwater, FL 33756

Mark Ferguson
100 Pierce St #209
Clearwater, FL 33756

Pattie Thompson
800 Woodruff Ave
Clearwater, FL 33756

Timothy/ Betty Carleton
1642 Windsor Dr.
Clearwater, FL 33755

Lafonda Gorham
312 N. Glenwood Ave.
Clearwater, FL 33755

Janie Gibson
922 Laura St.
Clearwater, FL 33755

Carlos Lores
2545 Australia Way E. Apt. 70
Clearwater, FL 33763

Santiago Lampon
411 Cleveland St. #151
Clearwater, FL 33755

Kathy Wach
13855 Pinecrest Dr.
Largo, FL 33774

Steven Sherman
1875 Sunset Point Rd. #704
Clearwater, FL 33765

Diane Stein
109 N. Fort Harrison Ave.
Clearwater, FL 33755
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Maryann Ortenzio
1044 Sunset Point Rd.
Clearwater, FL 33755

Berry Jaye
2007 Freedom Dir.
Clearwater, FL 33755

Patrice DiMartino
1807 Cardinal Dr.
Clearwater, FL 33759

Debra Witter
2041 Lakewood Dir.
Dunnedin, FL 34698

Pamela van der Linde
500 N. Osceola Ave. #106
Clearwater, FL 33755

Ellen Stevenson
1220 Inverness Dr.
Dunedin, FL 34698

Eileen Heishman
719 14th Ave. SW
Largo, FL 33770

Brent Wolfson
611 S. Ft Harrison Ave. Ste 288
Clearwater, FL 33756

Travis, Maurine, & Colleen Stracener Denise Weiss

1902 Belleair Rd.
Clearwater, FL 33764

Valorie Vogel
8409 W. Bradshaw St.
Homosassa, FL 34448

Catherine Neumann
2715 Via Capri #720
Clearwater, FL 33764

Sam Gendusa
1255 Cleveland St. Ste. 300
Clearwater, FL 33755

Bonnie DiMartino
611 S. Ft Harrison Ave. Ste 409
Clearwater, FL 33756

Janet Nelson
11101 Iroquois Wy.
Largo, FL 33774

1551 Flournoy Cir W Unit 1404
Clearwater, FL 33764

Joy Gendusa
414 Magnolia Dr.
Clearwater, FL 33770

Donn Strom
1015 Ridge Ave.
Clearwater, FL 33755

Maggie Ramler
2424 Sharkey Rd.
Clearwater, FL 33765

Louise/Gregg Forscher
2290 Ranchette Ln
Dunnedin, FL 34698

Terry Garcia
8515 S. Ft. Harrison
Clearwater, FL 33756
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Jodi Blum
803 N. Keene Rd. Apt D.
Clearwater, FL 33755

Jacinthe Daigle
1245 S. MLK Jr. Ave. Unit C101
Clearwater, FL 33756

Nicky Baker
725 Fairwood Forest Dr.
Clearwater, FL 33759

Judy Reed
541 E. Park Dr.
Largo, FL 33771

Janet Stephens
100 Waverly Wy #308
Clearwater, FL 33756

Nathalie Ohana
537 Jasmine Wy.
Clearwater, FL 33756

Kendra Copelan
1218 Sheridan Rd.
Clearwater, FL 33755

Joel Anderson
825 Court St.
Clearwater, FL 33756

Jennifer, Annette, & William Welton

469 Swalecliff Close
Palm Harbor, FL 34683

Michael Simmons
5101 Vinson Dr.
Tampa, FL 33610

James Monroe Justice
411 Cleveland St. #146
Clearwater, FL 33755

Patrick Barbin
2357 Stag Run Blvd.
Clearwater, FL 33765

Milton James
500 N. Osceola Ave. #803
Clearwater, FL 33755

John Pison
1949 Sever Dr.
Clearwater, FL 33764

Carol A. Fischer
1575 Greenlea Dr. #9
Clearwater, FL 33755

Darlene Schneider
1428 Regal Rd.
Clearwater, FL 33756

Victoria/ Larry Silver
100 Pierce St. #304
Clearwater, FL 33756

Alvan Balent Jr.
175 NW 1st Ave Suite 236
Miami, FL 33128
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CERTIFICATE OF COMPLIANCE

| certify that this comment was prepared in compliance with the font
requirements of Florida Rule of Appellate Procedure 9.045(b).

/s/Krys Godwin

Krys Godwin, Staff Liaison
Appellate Court Rules Committee
The Florida Bar

651 East Jefferson Street
Tallahassee, FL 32399-2300
850/561-5706
kgodwin@floridabar.org

Florida Bar No. 2305
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