
IN THE SUPREME COURT OF FLORIDA

IN RE: AMENDMENTS TO FLORIDA 
RULES OF CIVIL PROCEDURE, FLORIDA 
RULES OF GENERAL PRACTICE AND 
JUDICIAL ADMINISTRATION, FLORIDA 
RULES OF CRIMINAL PROCEDURE, 
FLORIDA PROBATE RULES, FLORIDA 
RULES OF TRAFFIC COURT, FLORIDA 
SMALL CLAIMS RULES, AND FLORIDA 
RULES OF APPELLATE PROCEDURE

CASE NO. SC21-990

COMMENTS OF THE PUBLIC DEFENDER OF THE NINTH JUDICIAL CIRCUIT TO 
THE PROPOSED RULE AMENDMENTS

INTRODUCTION

The Workgroup proposes several permanent changes to the 

rules based on the legal community’s recent experience with 

modern audio-video communication technology during the COVID-

19 pandemic. Many proposals would bring welcome efficiencies into 

our courtrooms. But others—affecting due process and 

fundamental rights—demand a closer look. We recommend the 

Court proceed with extreme caution in areas where judges or juries 

consider evidence and testimony in proceedings that involve due 

process or liberty interests.

To justify some of the broad changes to the rules, the 

Workgroup relies on anecdotal evidence of judicial and stakeholder 
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experiences during the COVID-19 pandemic with recent 

technology like Zoom, Microsoft Teams, etc. But science tells us we 

need more evidence about how remote audio-video technology 

affects the quality of courtroom fact-finding and the administration 

of justice before altering practices based on centuries of hard-won 

experience. See e.g., Lisa Bailey Vavonese, et al., How Video 

Changes the Conversation, CENTER FOR COURT INNOVATION (Sept. 

2020) (available at 

https://www.courtinnovation.org/publications/video-changes-

conversation-social-science-research-communication).

A scan of the social science research makes 
clear that the quality of communication in the 
criminal courtroom can be compromised when 
conducted over video. Rigorous, in-depth 
research and analysis on how video may alter 
courtroom experiences and case outcomes is 
critically needed.

Id. (Summary).

While technological advancements are an important aspect of 

the delivery of legal services and justice, ease and efficiency should 

not be the polestar that guides the Court. In legal proceedings 

where substantive due process and liberty interests are at stake, 

the focus should be on the rights of the parties. This Court must be 
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hypervigilant to protect against erosion of important rights in the 

name of convenience or efficiency.

I. OBJECTIONS TO REMOTE BAKER ACT HEARINGS UNDER THE 
PROPOSED AMENDMENTS TO RULE 2.530

The Court should be cautious when making permanent rule 

changes affecting the liberty interests of vulnerable populations. 

This Court should reject the Workgroup’s proposed amendment to 

rule 2.530(c)(2)(Communication Equipment), Fla. R. Jud. Admin. As 

proposed, the rule would allow courts to conduct Baker Act 

hearings remotely by video, over the objection of vulnerable 

patients.1 See § 394.467, Fla. Stat. (2021) (“Baker Act”); Pet. of the 

Workgroup…, App’x A-59 (“The decision to authorize the use of 

communication technology over the objection of a party shall be in 

the discretion of the court official.”). Given a patient’s due process 

rights at issue in Baker Act hearings, the rules should not empower 

courts to conduct such hearings outside the physical presence of a 

patient. When a court takes evidence affecting a patient’s liberty 

1 “[I]ndividuals subject to the Baker Act are among the most 
vulnerable in our society.” Doe v. State, 217 So. 3d 1020, 1025 (Fla. 
2017).
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interests, it should ordinarily do so only in the patient’s physical 

presence, not from a video screen.

Besides, the proposed rule change would be contrary to this 

Court’s decision in Doe v. State, 217 So. 3d 1020, 1026 (Fla. 2017). 

In Doe, this Court said, “[t]he right to be present at an involuntary 

commitment hearing is a fundamental due process right.” Id. And, 

“[t]he requirement of physical presence…would be meaningless if 

the judicial officer, or the finder of fact and ultimate decision-

maker, is not also present in the hearing room.” Id. If the Court 

adopts the Workgroup’s proposal as written, the Court abrogates its 

own precedent in Doe. The Court’s normal process is to make law 

through real cases with the benefit of briefing. “[T]he crucible of 

adversarial testing is crucial to sound decisionmaking. We rely on it 

to yield insights (or reveal pitfalls) we cannot muster guided only by 

our own lights.” Sessions v. Dimaya, 138 S.Ct. 1204, 1232–33 

(2018) (Gorsuch, J., concurring in part and concurring in 

judgment). Thus, the Court should recede from its precedent only if 

there is a proper case or controversy before the Court. We urge the 

Court not to cast aside the due process rights of vulnerable patients 

in Baker Act proceedings through its rulemaking authority.
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This Court should be concerned, as we are, that virtual 

proceedings disadvantage Baker Act patients who are already 

burdened by mental health factors. The Workgroup cites “increased 

judicial and stakeholder experience with [] currently available 

audio-video communication technology” and “the recent sustained 

and widespread use of this technology” as grounds to allow Baker 

Act hearings to be conducted remotely. Pet. of Workgroup, 21. 

Missing from the Workgroup’s anecdotal justifications based on 

generalized experience of judges and “stakeholders” in “all types of 

court proceedings,” however, is what is good for the Baker Act 

patient’s convenience and the patient’s condition.

The people of Florida, through their elected representatives in 

the Legislature, placed the interests of a Baker Act patient above a 

desire for remote technology or convenience of the courts, 

prosecutors, case workers, or others. 

Except for good cause documented in the court 
file, the hearing must be held in the county or 
the facility, as appropriate, where the patient 
is located, must be as convenient to the 
patient as is consistent with orderly 
procedure, and shall be conducted in 
physical settings not likely to be injurious 
to the patient’s condition. If the court finds 
that the patient’s attendance at the hearing is 
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not consistent with the best interests of the 
patient, and the patient’s counsel does not 
object, the court may waive the presence of the 
patient from all or any portion of the hearing. 
The state attorney for the circuit in which the 
patient is located shall represent the state, 
rather than the petitioning facility 
administrator, as the real party in interest in 
the proceeding.

§ 394.467(6)(a)2., Fla. Stat. (2021) (emphasis added).

Adopting the Workgroup’s proposal would sweep aside the 

Court’s own recent precedent and depart from the Legislature’s 

statutory guidance in § 394.467(6). We think the better approach is 

for the Court to center its focus where the Legislature does—on the 

impact of hearings on the vulnerable Baker Act patient. If the Court 

amends the rules, the Court should revise the Workgroup’s 

recommendation by excluding Baker Act hearings from rule 2.530 

hearings. 

II. OBJECTIONS TO REMOTE VOIR DIRE UNDER THE PROPOSED 
AMENDMENTS TO RULE 2.530

The proposed amendment to rule 2.530(d) allows courts to 

conduct voir dire with potential jurors appearing remotely through 

audio-visual communication technology. The proposed language 

makes it unclear, however, whether this applies to criminal trials. 
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Criminal trials involve numerous rights that do not apply in civil 

cases, rights that will be impaired if voir dire is conducted remotely. 

If the Workgroup’s proposal is to allow for remote voir dire in 

criminal trials, this Court should reject it. If not, the drafters should 

clarify that rule 2.530 applies to civil trials only; or drafters should 

modify proposed rule 3.116 to state that jurors must appear in 

person during all phases of a criminal trial including voir dire.

Because proposed rule 3.116 says nothing about voir dire, 

proposed rule 2.530 could be interpreted to apply to criminal trials 

as well as civil trials. Proposed rule 3.116(c) applies only when all 

parties are using communication technology. Logistically, remote 

voir dire means only the jurors would appear remotely and all other 

participants would be in the courtroom. Subdivision (d) applies to 

one party participating through communication technology. 

Subdivision (e) applies if a party wants to present testimony 

through communication technology. Since the parties typically do 

not present jurors’ testimony, subdivision (e) arguably does not 

apply either. The bottom line: proposed rule 3.116 does not address 

voir dire. Absent an express prohibition of remote voir dire in 

proposed rule 3.116, proposed rule 2.530(d) could allow remote voir 
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dire in criminal trials. If the Workgroup intends to allow remote voir 

dire in only civil trials, we think the better approach is to amend 

proposed rule 3.116 stating plainly that voir dire in criminal trials 

shall be conducted in person. If the Workgroup’s proposal allows 

remote voir dire in criminal trials, we object.

Remote voir dire undermines a criminal defendant’s Sixth 

Amendment right to an impartial jury. Remote voir dire prevents a 

defendant and defendant’s counsel from effectively gauging a juror’s 

reaction and body language in response to various topics. Allowing 

jurors to appear remotely prevents a defendant from intelligently 

striking biased jurors, gaining familiarity with the venire, and 

obtaining better qualified jurors. Counsel’s inability to identify 

biased jurors because the venire’s body language cannot be 

observed undermines a defendant’s fundamental rights. See Fla. 

Const. Art. I, §§ 9, 16(a); U.S. Const., Amends. V, VI, XIV.

Consider a trial on the charge of robbery with a firearm. 

During voir dire, defense counsel brings up firearms, asking 

whether jurors will still be fair and impartial when the allegation 

involves a firearm. This question is directed towards juror A. Juror 

B, upon hearing about the use of a firearm, cringes and makes a 
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facial expression indicating horror. If the voir dire is done in person, 

defense counsel will see Juror B’s reaction and deliberately question 

Juror B about that particular topic. All that is lost in remote voir 

dire. For any given panel of 25, the audio-visual communication 

platform will either only show the video feed of the participants who 

are speaking, or will show all of the venire in separate video 

screens. In the latter circumstance, the screens showing each juror 

will be sized down so that all the screens can fit inside the platform, 

limiting the parties’ ability to observe any particular juror. How will 

defense counsel be able to adequately see all 25 reactions? 

Observations attorneys make in the physical presence of a venire 

cannot be adequately mimicked by remote means. Simply put, 

Zoom is no substitute for in-person jury selection.  

Proposed rule changes that impact fundamental rights should 

be justified only with extensive research and evidence. The 

Workgroup’s proposal to allow remote voir dire in criminal cases is 

unsupported by any evidence that would justify it. No scientific 

studies that we know of show remote voir dire adequately protects a 

litigant’s right to an impartial jury. While the pandemic prompted 
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an understandable move to remote hearings, not all hearings can be 

done remotely while ensuring a defendant’s rights are not violated.  

Some proceedings are just too important to do remotely. Jury 

selection in a criminal trial is one. The impact of the occasion, from 

entering a stately courthouse to entering a courtroom; from all the 

deputies stationed throughout the courtroom to the decorum 

expected by all; from all people rising for a judge to everyone also 

rising for the jury, all serve to impart the importance of the 

proceedings, emphasize respect for the trial judge, and reinforce for 

jurors that they wield great power while a person’s liberty is at 

stake.

III. COMMENTS ON REMOTE DEPOSITIONS BY UNILATERAL NOTICE 
UNDER THE PROPOSED AMENDMENTS TO RULE 1.310

We object to the proposed change to rule 1.310(b)(4)(A) which 

could be interpreted to allow an opposing party to decide whether 

the deposition will be done remotely without the deposing party’s 

consent. Absent clarification in the proposed amendments to rule 

1.310, the opposing party could potentially force an in-person 

deposition into a remote deposition. We think the better approach is 

to continue to allow the deposing party to take the deposition in the 

10



manner of their choosing. The Court could make a minor change to 

avoid this ambiguity by altering proposed rule 1.310(b)(4)(A) to read: 

“In addition to the requirements in subdivision (b)(1), the deposing 

party intending to audiovisually record a deposition must…”

The proposed amendments make no changes to Florida Rule of 

Criminal Procedure 3.220(h), the rule governing depositions in 

criminal cases. While the rule lays out many of its own 

requirements for depositions in criminal cases, it also states, 

“Except as provided herein, the procedure for taking the deposition 

. . . shall be the same as that provided in the Florida Rules of Civil 

Procedure and section 48.031, Florida Statutes.” Since the rule 

does not address remote depositions, the catch-all language 

referring to the rules of civil procedure applies. If this is the correct 

interpretation, the proposed amendments to Florida Rule of Civil 

Procedure 1.310(b)(4) will control how remote depositions happen in 

both criminal and civil cases.

Under the proposed amendment to rule 1.310(b)(4)(A) “a party 

intending to audiovisually record a deposition” may do so as long as 

they provide notice “stat[ing] that the deposition is to be 

audiovisually recorded in the title of the notice” and identify in the 
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notice “the method for audiovisually recording the deposition.” The 

proposed language does not specify which party can file this notice. 

While we suspect the Workgroup intended to allow the deposing 

party to decide whether to conduct the deposition remotely, the 

mere use of the phrase “a party” suggests that either party could do 

so. 

The rule should not allow an opposing party to force a remote 

deposition when the deposing party scheduled an in-person 

deposition. But as the proposed rule reads, opposing counsel could 

do just that by merely filing a notice and arranging the method of 

audio-visual recording (as well as arranging for a stenographer). 

Often, a lawyer has good and necessary reasons for conducting an 

in-person deposition. Deposing counsel may want to utilize exhibits 

and ask the deponent to review them with deposing counsel in real 

time. For instance, if a criminal defense attorney wants to depose 

an investigating officer about the scene of a car crash and intends 

to have the officer identify the location of the vehicles and the 

people involved in the crash on an enlarged map of the intersection 

where the crash happened, the defense attorney would want to do 

the deposition in person. But, if the state does not want to do the 
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deposition in person, the state could simply file a “Notice that 

Deponent Will Appear Remotely and the State Will Audio-Visually 

Record the Deposition.” So long as the notice identifies “the method 

for audiovisually recording the deposition” and “provide[s] the name 

and address of the operator of the audiovisual recording 

equipment,” the state will be able to convert the in-person 

deposition into a remote deposition without the defense’s consent 

even though it is the defense’s deposition. In doing so, the state 

could make it extremely difficult—if not impossible depending on 

the timing of the notice—to conduct regular discovery activities 

during a deposition, like utilizing demonstrative aids and reviewing 

exhibits.

Worse still are the implications for cases with vulnerable 

witnesses. For example, family members of sexual assault victims 

may be motivated to aid the victim during the deposition. When 

depositions are done remotely, it is difficult to discern when a 

deponent is alone. Because deponents in remote depositions are in 

an environment that the attorneys cannot readily observe or 

control, it would be easier for someone to influence a deponent’s 

testimony in a remote deposition. Given the serious implications of 
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altered testimony in criminal cases, we do not believe the opposing 

party should be able to force the deposing party to change the 

format of their deposition.

These concerns can be remedied with a simple edit. Instead of 

proposed rule 1.310(b)(4)(A) stating that “a party intending to 

audiovisually record a deposition . . . ,” it should be modified to 

state that “The deposing party intending to audiovisually record a 

deposition . . . ”.

IV. COMMENTS ON REMOTE HEARINGS WITHOUT THE DEFENSE’S 
CONSENT UNDER PROPOSED RULE 3.116

While remote hearings can be convenient for some defendants, 

indigent defendants may suffer if they cannot afford the necessary 

technology to participate remotely. Requiring the defense’s consent 

before allowing remote appearances would ensure the fundamental 

fairness of the proceeding and access to the courts generally. We 

recommend the Court modify proposed rule 3.116(c) as follows with 

the suggested additions double-underlined and suggested deletions 

struckthrough:

(c) Use by All Parties. A judge may, upon the 
court’s own motion or upon the written request 
of a party, and with the defense’s consent, 
direct that communication technology be used 
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for a motion hearing, pretrial conference, or a 
status conference. A judge must give notice to 
the parties and consider any objections they 
may have to the use of communication 
technology before directing that 
communication technology be used. The 
decision to use communication technology over 
the objection of parties will be in the discretion 
of the trial court, except as noted below.

Proposed rule 3.116 allows a court official to force a remote 

proceeding on all parties. Subdivision (c) would allow judges on 

their own motion (over the parties’ objections) to mandate all parties 

appear remotely. Courts may also be more likely to use this 

subdivision when one party requests to appear remotely under 

proposed rule 3.116(d). Consider the scenario where an assistant 

state attorney requests to appear remotely under proposed 

subdivision (d). Over defense’s objection, the court official grants 

the state’s motion. The court official, seeing no reason to appear in 

person when half the parties will not be present, decides under 

subdivision (c) to make the entire proceeding remote. Defendants 

who lack the technology will be excluded from their own proceeding.

The norm for past decades has been that all participants show 

up in person for hearings. The exception has been to allow an 

attorney to appear by phone by permission of the trial court. This 
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revolutionary change will shift the criminal court landscape and 

potentially result in defendants who go from first appearance all the 

way through plea and sentencing without setting foot in a 

courtroom.2 The gravity of the proceedings and the potential 

consequences could be lost on litigants who experience their entire 

case through a video screen. This Court should reject this wholesale 

change and instead keep the norm in place but allow remote 

criminal proceedings with the defense’s consent.

V. COMMENTS ON THE NEED FOR CLARIFICATION ON THE RECORDING 
OF REMOTE PROCEEDINGS UNDER THE PROPOSED AMENDMENTS 
TO RULE 2.530 AND PROPOSED RULE 3.116

The proposed amendments lack requirements for recording 

remote proceedings using communication technology. The proposed 

amendments to rule 2.530 give definitions and guidelines for 

communication technology. But nothing in the rule covers whether 

the communications or testimony over audio or audio-video 

communication technology must be recorded; how they are to be 

recorded; or who must maintain the recording(s). Since the 

proposed amendments to rule 2.530 provide the general definitions 

2 Since the proposed amendment to rule 3.180(b) permits remote 
appearance for pleas if the defendant explicitly waives their 
presence and the trial court agrees to hear the plea remotely.
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and guidelines that the other proposed rule changes rely on, this 

would be an appropriate place to include a subdivision addressing 

these concerns.

Proposed rule 3.116 provides guidelines for the use of audio 

and audio-video communication technology for criminal cases. 

Much like the proposed amendments to rule 2.530, proposed rule 

3.116 sets out particular restrictions and requirements for the use 

of audio and audio-video communication technology in subdivisions 

(b)–(f). But none of these subdivisions address how an official record 

of the proceedings will be created, kept, and maintained. There is 

no reference to a recording method or even to a requirement that 

the communications and testimony happening through the 

communication technology platform be recorded.

There should be a specific subdivision—if not in rule 2.530 

and directly referenced in rule 3.116, then in rule 3.116 itself—

requiring the recording of the communications made through the 

audio and audio-video communication platform. There should be 

requirements for how the recordings will be made, either by 

requiring the use of a recording function in the audio and audio-

video communication platform itself or through a stenographer 
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physically present for the proceedings. Simply relying on the audio 

recording equipment in the courtroom will result in proceedings 

that cannot be transcribed later without significant omissions 

because statements made through the audio-visual communication 

platform will be inaudible to a stenographer trying to transcribe 

them at a later date. There should be language identifying who will 

maintain the recording, how it will be maintained, and how a party 

can access it if the recording needs to be transcribed. Without these 

requirements, the parties and judges will be left to improvise. An 

appellate court may lack an accurate record of the proceedings, or a 

litigant may not have a recording to use at later proceedings for 

refreshing recollection, impeachment, or as evidence.

VI. COMMENTS ON THE PRACTICAL CONCERNS OF CONDUCTING 
REMOTE PROCEEDINGS

Before implementing the Workgroup’s recommendations, the 

Court should ensure that the public’s access to court proceedings is 

honored. See Morris Publishing Group, LLC v. State, 136 So. 3d 770, 

776–79 (Fla. 1st DCA 2014) (acknowledging that the public has an 

enforceable right to access to judicial proceedings under the First 

Amendment and Fla. R. App. P. 9.100(d)). Should a court 
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proceeding be conducted remotely, what uniform provisions are in 

place throughout all circuits to ensure that the public has access to 

that hearing?  Perhaps the proposed amendments should include a 

requirement that each circuit maintain links for all remote court 

hearings posted to each circuit court’s website so the public can 

easily access those proceedings. This will ensure the public’s access 

to court proceedings is not abridged when those proceedings are 

conducted remotely.

VII. INTEREST OF THE PUBLIC DEFENDER, NINTH JUDICIAL CIRCUIT

The Office of the Public Defender for the Ninth Judicial Circuit 

serves the third most populous circuit in Florida, with an estimated 

2018 population of more than 1.7 million people. We represent poor 

people accused of crimes at the trial level. See § 27.51, Fla. Stat. 

(2021). We also represent patients whose liberty is at stake in Baker 

Act proceedings. See § 394.467(4), Fla. Stat. (2021). 

CONCLUSION

The Court should not adopt the proposed changes and 

additions to the Rules of Civil Procedure, the Rules of General 

Practice and Judicial Administration, and the Rules of Criminal 

Procedure without the additions and edits suggested.
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Robert Thompson Adams IV 
Florida Bar No. 107152
radams@circuit9.org

Assistant Public Defenders 435 
N. Orange Ave., Suite 400
Orlando, Florida 32801 

 

20

mailto:wesley@circuit9.org
mailto:dredfearn@circuit9.org
mailto:cconlon@circuit9.org
mailto:radams@circuit9.org


CERTIFICATE OF SERVICE

I certify that this original document has been E-Filed on 

September 30, 2021, through the Florida Courts E-Filing Portal and 

E-Served to:

Hon. Lisa T. Munyon
Chair, Workgroup on the 
Continuity of Court 
Operations and Proceedings 
During and After COVID-19
Orange County Courthouse
425 N. Orange Ave., Ste 1130
Orlando, FL 32801

Dustin W. Metz
Operations Manager
Innovations & Outreach Unit
Office of the State Courts 
Administrator
500 S. Duval St.
Tallahassee, FL 32399
metzd@flcourts.org

Tina White
OSCA Staff Liaison to the 
Workgroup
500 S. Duval St.
Tallahassee, FL 32399
whitet@flcourts.org

Hon. Michael S. Orfinger
Chair of the Committee on 
Alternative Dispute Resolution 
Rules and Policy
Seventh Judicial Circuit
Volusia County Courthouse 
Annex
125 E. Orange Ave., Ste. 106
Daytona Beach, FL 32114
morfinger@circuit7.org

Thomas A. David
Chief of Alternative Dispute 
Resolution
Dispute Resolution Center
Florida Supreme Court 
Building
500 S. Duval St.
Tallahassee, FL 32399
davidt@flcourts.org

Monica Vigues-Pitan
President, Florida Civil Legal Aid 
Association
4343 West Flagler St., #100
Miami, FL 33134
mviguespitan@legalservices 
miami.org

21



Joshua E. Doyle
Executive Director, The 
Florida Bar
651 E. Jefferson St.
Tallahassee, FL 32399
jdoyle@floridabar.org

Michael G. Tanner
President, The Florida Bar
Gunster Law Firm
1 Independent Dr., Ste. 2300
Jacksonville, FL 32202
mtanner@gunster.com

Jason O. Stearns
Chair, Civil Procedure Rules 
Committee
201 N. Franklin St., Ste. 3550
Tampa, FL 32317
jstearns@freeborn.com

Candice K. Brower
Chair, Juvenile Court Rules 
Committee
Office of the Regional Counsel, 
First Region
235 S. Main St., Ste. 205
candice.brower@rcl.myflorida.com

Krys Godwin
Director, Legal Publications 
Department
651 E. Jefferson St.
Tallahassee, FL 32399
kgodwin@myfloridalegal.com

Carter T. Hillstrom
Chair, Traffic Court Rules 
Committee
Shemtov & Hillstrom, PLLC
612 SE 5th Ave., Ste. 4
Fort Lauderdale, FL 33301
carter@shlawfl.com

Patrick Russell
Chair, Alternative Dispute 
Resolution Section of the 
Florida Bar
1395 Brickell Ave., Ste. 800
Miami, FL 33131
pr@meaningul-mediation.com

Sabrina Puglisi
President, Miami-Dade Bar 
Association
123 NW First Ave., Ste. 214
Miami, FL 33128
sabrina@puglisilawfirm.com

Douglas L. Wilson
The Wilson Law Firm
616 Sanctuary Road
Naples, FL 34120
doug@wilsonmediate.com

A. Michelle Jernigan
Upchurch Watson White & Max
1060 Maitland Center Commons, 
Ste. 440
Maitland, FL 32751
mjernigan@uww-adr.com

22



Simon M. Harrison
P.O. Box 07372
Simon@SMHarrison.com

CERTIFICATE OF COMPLIANCE

I certify that this document was prepared in compliance with 

the font requirements of Florida Rule of Appellate Procedure 

9.045(b).

____________________________________
Robert Thompson Adams IV
Florida Bar No. 107152
Assistant Public Defender
435 North Orange Avenue Suite 400
Orlando, Florida 32801
radams@circuit9.org 
(407) 270-0402

23

mailto:radams@circuit9.org

