
IN THE SUPREME COURT OF THE STATE OF FLORIDA 
 
IN RE: Amendments to Florida Rules of Civil Procedure,  
Florida Rules of General Practice and Judicial Administration,  
Florida Rules of Criminal Procedure, Florida Probate Rules, Florida 
Rules of Traffic Court, Florida Small Claims Rules, and Florida 
Rules of Appellate Procedure 
 
Case No. SC21-990  
________________________________ 
 

COMMENTS OF THE FLORIDA SHERIFFS ASSOCIATION REGARDING 
PROPOSED AMENDMENTS TO FLORIDA RULE OF CIVIL PROCEDURE 1.310 AND 

FLORIDA RULE OF CRIMINAL PROCEDURE 3.220 
 
In accordance with the notice appearing in the August 1, 2021, edition of The Florida Bar News, 
and the subsequent order issued by the Florida Supreme Court on August 24, 2021 extending the 
time for submission of comments, the following comments are offered in consideration of the 
adoption of the Proposed Amendments to Fla. R. Civ. P. 1.310 and Proposed Amendments to Fla. 
R. Crim. P. 3.220. These comments are filed on behalf of the 67 member sheriffs of the Florida 
Sheriffs Association (“FSA” or “Sheriffs”). 
 

I. INTRODUCTION 
The Workgroup on the Continuity of Court Operations and Proceedings During and After COVID-
19 created in response to the COVID-19 Pandemic has worked diligently since March of 2020 to 
propose recommendations to assist the courts with addressing needed changes as a result of the 
pandemic. Part of its work has been to make recommendations which establish permanent, broader 
authorization for the remote conduct of court proceedings. As a result, proposed amendments have 
been made to the Florida Rules of Civil Procedure, Florida Rules of General Practice and Judicial 
Administration, Florida Rules of Criminal Procedure, Florida Probate Rules, Florida Rules of 
Traffic Court, Florida Small Claims Rules, and the Florida Rules of Appellate Procedure. 
 
In June of 2020, FSA Member Sheriff, Dennis M. Lemma, was appointed to the Workgroup and 
provided a law enforcement voice on issues addressed by the Workgroup. The Workgroup has 
done an outstanding job, as has the Court, in addressing the COVID-19 concerns within the judicial 
system. The Florida Sheriffs Association has been appreciative of the opportunity to be a part of 
the Workgroup and recognizes the hard work of the Court and all Workgroup members. 
 
The COVID-19 pandemic has made clear that the use of remote technology to conduct legal 
proceedings, to include hearings and depositions, has become more commonplace and is 
encouraged in the many Administrative Orders issued and in the proposed rule changes under 
consideration.  The use of technology is a positive change for a variety of reasons. Remote 
technology within the jail population setting has allowed for remote court appearances, video 
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visitations with inmates by attorneys and family and friends of the inmates. Use of remote 
technology is arguably more secure than transporting inmates, less costly and more convenient for 
participants. It provides an alternative to personal appearances which, in the age of COVID, is a 
welcome solution to the concerns involved in personal appearance and contact.  Unfortunately, 
positive changes can still result in unintended consequences. The Florida Sheriffs welcome the 
continued use of remote technology but also seek to address concerns raised by use of remote 
technology for depositions where recording is permitted.  
 
The following comments express the concerns of the Sheriffs as they pertain to the Proposed 
Amendments to Fla. R. Civ. P. 1.310 and Proposed Amendments to Fla. R. Crim. P. 3.220 and the 
use of remote technology to conduct depositions. In order to set forth the basis for our concerns, a 
review of certain statutes and rules is needed. 
 
Section 119.071(4)(d)2.a, Florida Statutes provides that the home addresses, telephone numbers, 
dates of birth, and photographs of active or former sworn and civilian law enforcement personnel 
are exempt from s. 119.07(1) and s. 24(a), Art. I of the State Constitution. 
 
Section 119.071(4)( c ) Florida Statute makes exempt from s. 119.07(1) and s. 24(a), Art. I of the 
State Constitution, any information revealing undercover personnel of any criminal justice agency.  
 
Fla. R. Crim. P. 3.220 (h) (1) addresses discovery depositions. This rule makes clear that except 
as provided herein, the procedure for taking the deposition, including the scope of the examination, 
and the issuance of a subpoena for deposition by an attorney of record in the action, shall be the 
same as that provided in the Florida Rules of Civil Procedure and section 48.031, Florida Statutes.   
 
Fla. R. Civ. P. 1.310 (b) (4) allows for any deposition to be recorded by videotape without leave 
of the court or stipulation of the parties, provided the deposition is taken in accordance with the 
rule. Part of the rule requirement is to provide notice of the intent to take the deposition by 
videotape. 
 
Videotaped depositions in criminal cases are recognized in Fla. R. Crim. P. 3.220 (h) (4) for 
depositions of sensitive witnesses and those under the age of 18. The provision does not preclude 
dissemination of the deposition. 
 
Although both Fla. R. Crim. P. 3.220 (l)(1) and Fla. R. Civ. P. 1.280 (c) recognize the use of 
protective orders to restrict discovery or disclosure, the only means currently available to preclude 
a videotaped deposition from occurring is for the objecting party to file a motion.   
 
This review demonstrates, that as currently written, videotaped depositions in criminal cases are 
essentially governed by the civil rules of procedure with the exception of depositions of minors. 
The rules of civil procedure allow videotaped depositions as a matter of right, without consent of 
the parties, without a showing to the court of good cause and without any control on dissemination. 



Nothing in the proposed rule amendments alters these provisions with regard to videotaped 
depositions nor address the concerns raised herein. 
 

II. COMMENT 
Law enforcement personnel are routinely deposed in criminal cases. They are also witnesses in 
civil cases. For example, law enforcement officers are often called to testify in dependency cases 
and in dissolution proceedings regarding interactions with the parties in the officer’s official 
capacity. They are also called to testify in civil litigation filed against the officers or their agency 
involving their actions as a law enforcement officer. 
 
Prior to the COVID-19 pandemic, it was a customary practice for civil case depositions and 
criminal case depositions to be conducted in person. In a criminal case, either a stenographer was 
present to administer the oath or a local administrative order authorized the use of audio tape 
recorded depositions at the Office of the Public Defender or State Attorney’s Office, and a 
prosecutor would administer the oath to the witness. In civil cases, in person depositions with a 
stenographer present was also the norm. However, since the pandemic, the use of remote 
technology to administer oaths and to conduct depositions remotely, using platforms such as 
ZOOM, Microsoft Teams or GoToMeeting are now commonplace.  
 
It is also becoming more common for the party seeking to depose the deponent to videotape the 
deposition, particularly those conducted remotely. Use of remote technology to conduct 
depositions is clearly here to stay but the depositions should not be allowed to be videotaped, 
including automatically being recorded by applications such as Microsoft Teams. Additionally, 
the participants should be prohibited from conducting any screen shot, photograph or separate 
videotaping whereby the deponent’s image could be preserved or reproduced. 
  
Although it would seem that videotaped depositions of all witnesses in criminal cases would not 
be permitted since Fla. R. Crim. P. 3.220 only permits videotaped depositions of sensitive 
witnesses and requires videotaping for depositions of witnesses under 18 years of age,1 the 
reference in the Criminal Rules of Procedure to the Civil Rules of Procedure has been relied upon 
to support videotaped depositions in criminal cases. There is no clear and uniform application or 
limitation of videotaped depositions in criminal cases as a result. Nor is there any restriction in the 
civil rules for videotaped depositions of law enforcement personnel. 
 
The Sheriffs’ concern for their deputies and other agency employees has already been recognized 
as deserving of protection. This concern is supported by the statutory exemption of photographs 
of law enforcement personnel from disclosure as a public record.2 This concern is arguably more 
heightened when the law enforcement personnel involved, work in an undercover capacity since 

 
1 Fla. R. Juv. P. 8.060 (d) (9) has a different age standard for videotaped depositions and provides: Depositions of 
children under the age of 16 shall be videotaped upon demand of any party unless otherwise ordered by the court. 
The court may order videotaping of a deposition or taking of a deposition of a witness with fragile emotional 
strength to be in the presence of the trial judge or a special magistrate. 
2 §119.071 (4) (d) 2.a. Fla. Stat. (2020) 



Chapter 119 makes any information regarding undercover personnel exempt from public record 
disclosure. The purpose of the chapter 119 exemptions is the protection of law enforcement 
personnel from harassment. The disclosure of undercover personnel can also jeopardize current 
and future undercover investigations. These concerns for law enforcement are intensified given 
the current climate involving the outward animosity being displayed towards law enforcement in 
general by some members of the public.  
 
A videotape is more likely to make its way into the public domain compared to a written copy of 
a deposition transcript. It is also more likely to be altered or edited creating additional problems. 
Videotaped depositions also increase the likelihood that the image of the law enforcement officer 
will be shared and allows the officer to be visually identified within the community on a large 
scale. This defeats the purpose of the exemption in chapter 119. Dissemination of videotaped 
depositions can also create a detrimental impact upon later court proceedings, the impartiality of 
prospective jurors or the ability to find jurors who have not seen information and opinion of the 
case or the witness on the internet. 
 
The decision of the Second District Court of Appeal in Henderson v. Perez, 835 So. 2d 390 (Fla. 
2d DCA 2003) supports the FSA’s position in this matter. In Henderson, the Sheriff of 
Hillsborough County sought a writ of certiorari to quash a discovery order of the trial court that 
compelled the sheriff's office to produce the home addresses and photographs of ten active law 
enforcement officers in a civil lawsuit. The Second District granted the petition and issued the writ 
“[b]ecause Perez did not make the showing of exceptional necessity or extraordinary 
circumstances that is required in order to obtain information exempted from disclosure by chapter 
119…” Id.  
 
The same compelling reasons that precluded the discovery of the home addresses and photographs 
of the officers in Henderson warrant a restriction on the videotaped depositions of officers.  The 
Sheriffs do not object to the use of remote technology for purposes of civil or criminal depositions 
but do object to a deposition being videotaped as well as the use of any means by which the law 
enforcement deponent’s image could be memorialized during the deposition. The Sheriffs seek the 
preclusion of videotape depositions of their personnel consistent with the legislative intent behind 
the exemptions in chapter 119 Florida Statute. Furthermore, the Sheriffs seek clear authorization 
allowing undercover personnel who appear for deposition, to appear without displaying their face 
in order to maintain the protection of their undercover identities.  
 
An additional concern in criminal cases extends beyond the Sheriffs’ law enforcement personnel. 
Regarding criminal cases, the Sheriffs have a similar concern for all victims and witnesses in 
criminal cases.  
 
Florida now has a constitutional provision commonly known as Marsy’s Law which was intended 
to not only ensure that victims have a meaningful role throughout the criminal judicial process but 
also to protect victims from intimidation and harassment and to provide that victims be reasonably 



protected from the accused and any person acting on behalf of the accused.3 Allowing criminal 
depositions to be videotaped will have a chilling effect upon the participation of victims and 
witnesses in criminal cases. This in turn will have a detrimental impact upon public safety. 
 
Although the argument could be made that a protective order can be sought in a civil or criminal 
case, a protective order would have to be sought in every case. Again, as previously stated, in- 
person depositions of witnesses were  customary,  but with the advent of COVID-19,  litigants 
have more frequently resorted to remote technology and  relied upon Fla. R. Civ. P. 1.310 (b) (4) 
to videotape the depositions in civil and criminal cases.  
 
Currently, the proponent of a deposition may videotape as a matter of right under Fla. R. Civ. P. 
1.310 (b) (4) provided they provide notice of their intent to videotape.4 The burden is on the 
adverse party to object and show good cause why it should not be permitted. At a minimum, the 
proponent of the deposition should be the party who is required to show exceptional circumstances 
to the court to support the request for a videotaped deposition when it pertains to law enforcement 
personnel.  
 
An additional concern lies with the fact that no controls are in place to safeguard dissemination of 
the videotape. For example, Fla. R. Civ. P. 1.310 (b) (4) (D) provides: The attorney for the party 
requesting the videotaping of the deposition must take custody of and be responsible for the 
safeguarding of the videotape, must permit the viewing of it by the opposing party, and, if 
requested, must provide a copy of the videotape at the expense of the party requesting the copy. 
 
Similarly, in Fla. R. Crim. P. 3.220 (h) (4) which addresses videotaped depositions of persons 
under 18 years of age, contains no provision to limit dissemination.  
 
The Sheriffs oppose any videotaping of law enforcement personnel in civil depositions and in 
criminal depositions. We also oppose videotaping of depositions of all witnesses in criminal cases 
with the exception of minors or sensitive witnesses. Where permitted, we urge controls be placed 
on the dissemination of the videotape. If videotapes are allowed, they should not be of right but 
instead upon a showing of good cause being found by the court. We also oppose any image of a 
case deponent being “screen shot” or otherwise memorialized and seek clear authorization to allow 
the facial images of undercover personnel appearing for depositions to be protected. 
 
For these reasons, the FSA submits the following as an amendment to Fla. R. Civ. P. 1.310 (b). 
We request the addition of paragraph (9) to this rule to provide: No deposition of active or former 
sworn law enforcement personnel or of active or former civilian personnel employed by a law 
enforcement agency, including correctional and correctional probation officers may be audio 
visually recorded when appearing in their official capacity. Nor may any photograph be taken of 
said person as a result of his or her appearance at a deposition whether in person or taken by 

 
3 Art. 1, §16, Fla. Const. 
4 See Fla. R. Civ. P. 1.310 (b) (4) (A). The rule also requires the proponent to state in the notice the method or 
methods for recording the testimony. 



communication technology in his or her official capacity. This rule does not apply to a deposition 
taken to perpetuate testimony. Law enforcement personnel working in an undercover capacity may 
shield their facial image from disclosure provided their identity can otherwise be verified as the 
proper deponent appearing for deposition. 
 
We also request an amendment to Fla. R. Crim. P. 3.220 (h) to add paragraph (9) to provide: 
Videotaping of Depositions. Although telecommunication technology may be used for depositions, 
no depositions in a criminal case may be videotaped except as provided in subdivision (h) (4). 
Depositions videotaped as authorized in subdivision (h)(4) shall be held under seal without further 
order and shall not be further disseminated without approval by the court. Additionally, no 
photograph may be taken of any person as a result of his or her appearance at a deposition whether 
in person or taken by use of communication technology in a criminal case. Law enforcement 
personnel working in an undercover capacity may shield their facial image from disclosure 
provided their identity can otherwise be verified as the proper deponent appearing for deposition. 
This rule does not apply to a deposition taken to perpetuate testimony. 
 
The Sheriffs wish to express their concerns for current adoption of the proposed rule amendments 
to the Rules of Civil Procedure and the Rules of Criminal Procedure without amendments to these 
rules to prohibit videotaped depositions of law enforcement personnel and to restrict videotaped 
depositions in criminal cases as well. 
 
In a letter dated July 14, 2021, Chief Justice Canaday issued a directive to the Criminal Court 
Steering Committee to review Sheriff Lemma’s concerns regarding photographs and video 
recordings of depositions of victims and witnesses to include law enforcement personnel in 
criminal cases. Thus, it does appear that these concerns will be evaluated by the Criminal Court 
Steering Committee.  
 
At a minimum the FSA encourages further consideration of their concerns by the Civil Rules 
Committee. The FSA would also point out that, any changes to address the FSA’s concerns over 
videotaped depositions are also applicable to the Rules of Juvenile Procedure5 and to the Family 
Court Rules.6  

 
5  Fla. R. Juv. P. 8.060 (d) (2) (E) provides: Except as otherwise provided by this rule, the procedure for taking the 
deposition, including the scope of the examination and the issuance of a subpoena (except for a subpoena duces tecum) 
for deposition by an attorney of record in the action shall be the same as that provided in the Florida Rules of Civil 
Procedure. 
 
6 Fla. Fam. L. P. R. 12.310 (b) (4) also permits videotaped depositions. It provides:   
Any deposition may be recorded by videotape without leave of the court or stipulation of the parties, provided the 
deposition is taken in accordance with this subdivision. 
 
Fla. Fam. L. P. R. 12.310 (b) (4) (D) provides:  Custody of Tape and Copies. The attorney for the party requesting the 
videotaping of the deposition must take custody of and be responsible for the safeguarding of the videotape, must 
permit the viewing of it by the opposing party, and, if requested, must provide a copy of the videotape at the expense 
of the party requesting the copy. 
 



 
III. CONCLUSION 

Remote technology has many benefits in the judicial system. Permitting videotaped depositions of 
law enforcement personnel in civil cases without limitation presents significant safety issues for 
law enforcement personnel and conflicts with the public purpose expressed in the chapter 119 
exemptions. The unintended consequences that may follow videotaped depositions may result in 
a chilling effect upon the participation of victims and witnesses in criminal cases which jeopardizes 
public safety. 
 
Furthermore, as a result of the adoption of Marsy’s Law, the use of remote technology for 
depositions must accommodate restrictions that are intended to protect victims from harassment 
and intimidation. Precluding videotaped depositions and placing clear restrictions on their 
dissemination when they are permitted furthers this purpose.   
 
Respectfully submitted this 30th day of September 2021.  
 
       
      /s/ Robert Wayne Evans 

Robert Wayne Evans  
General Counsel, Florida Sheriffs Association 
Allen, Norton & Blue 
906 North Monroe Street 
Tallahassee, FL 32303-6143 
850/561-3503 
850/561-0332 fax 
revans@anblaw.com 
Florida Bar No. 198862  
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