
IN THE SUPREME COURT OF FLORIDA

IN RE: AMENDMENTS TO THE CASE NO.: 21-990
FLORIDA RULES OF CIVIL PROCEDURE,
FLORIDA RULES OF GENERAL PRACTICE
AND JUDICIAL ADMINISTRATION, 
FLORIDA RULES OF CRIMINAL PROCEDURE, 
FLORIDA PROBATE RULES, 
FLORIDA RULES OF TRAFFIC COURT, 
FLORIDA SMALL CLAIM RULES, AND 
FLORIDA RULES OF APPELLATE PROCEDURE.

COMMENT OF THE CIVIL PROCEDURE RULES COMMITTEE  
ON PROPOSED AMENDMENTS TO RULES 1.310, 1.320, 1.430, 

1.440, 1.700, 1.720, 1.730, AND 1.750 

Jason Stearns, Chair of the Civil Procedure Rules Committee 
(“CPRC”), and Joshua E. Doyle, Executive Director of The Florida 
Bar, file this comment in response to the petition filed by the 
Workgroup on the Continuity of Court Operations and Proceedings 
During and After COVID-19 (“Workgroup”).

The CPRC recommends adopting many of the changes 
proposed by the Workgroup to the Florida Rules of Civil Procedure. 
The CPRC had approved the word “audiovisually,” and the phrase 
“audio-video communication,” in recent years to refer to 
videoconferencing technology in the Florida Rules of Civil 
Procedure. These terms were adopted in light of similar language 
employed in section 117.201, Fla. Stat., and were in the process of 
being incorporated into the rules in coordination with the Rules of 
Judicial Administration Committee. As a result, the substance of 
many of the changes proposed by the Workgroup has previously 
been approved by the CPRC during its normal review of the rules. 

In this Comment, the CPRC focuses on changes that were not 
previously approved by the CPRC during its normal review. As is set 
forth below, the CPRC recommends modifications to the 
Workgroup’s proposals for rules 1.310, 1.430, and 1.730. Each is 
addressed below. The Committee approved this comment by a vote 
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of 40-1-3. The Florida Bar Board of Governors Executive Committee 
reviewed these changes and recommended acceptance by a vote of 
14-0-0. The full text version of the CPRC’s suggestions is provided 
as Appendix A to this comment with double strikethrough and 
underline indicating CPRC’s proposed changes. 

I. Fla. R. Civ. P. 1.310.

The CPRC recommends relocating two sentences from the 
proposed version of rule 1.310 to rule 1.410. The Workgroup 
proposes the following sentences in its proposed changes to rule 
1.310:  

Any subpoena served on the person to be examined must 
include the information required for the notice in 
subdivision (b)(4)(A).

Any subpoena served on the person to be examined must 
include the information required for the notice in 
subdivision (b)(7).

(Workgroup’s Proposed R. 1.310(b)(4)(A), (b)(7)(A)).

These sentences should be relocated and harmonized with rule 
1.410. As a threshold matter, rule 1.410 details what “must” or 
“may” appear in a subpoena. A subpoena “must state the name of 
the court and the title of the action,” “must command each person 
to whom it is directed to attend and give testimony,” “may 
command the person to whom it is directed to produce designated 
books, documents, or tangible things,” and—of note here—must 
“state the method for recording the testimony.” Fla. R. Civ. P. 
1.410(b)(1), (e)(1). Rule 1.410 incorporates the notice of deposition 
from rule 1.310. Pursuant to rule 1.410(e)(1), a “notice to take 
deposition … as provided in rule 1.310(b)” constitutes the 
“authorization for the issuance of [the] subpoena[].” Fla. R. Civ. P. 
1.410(e)(1). Rule 1.410, therefore, incorporates the Workgroup’s 
changes to the notice of deposition required by rule 1.310(b), 
through subdivision (e)(1) of rule 1.410. The other requirements of 



what a subpoena “must state” or “must include” are controlled by 
rule 1.410. 

Second, the Workgroup’s proposed changes to rule 
1.310(b)(4)(A) overlap with current rule 1.410(e)(1). As written, the 
Workgroup’s proposed rule 1.310(b)(4)(A) would require a subpoena 
state “the method for audiovisually recording the deposition” and 
“the name and address of the operator of the audiovisual recording 
equipment”. (Workgroup’s Proposed R. 1.310(b)(4)(A).) Current rule 
1.410(e)(1), on the other hand, provides a subpoena must state only 
“the method for recording the testimony.” It is not clear whether the 
requirements proposed by the Workgroup in rule 1.310(b)(4)(A) are 
in addition to, or in lieu of, the requirement in rule 1.410(e)(1) to 
“state the method for recording the testimony.” The CPRC, 
therefore, believes the language proposed for rule 1.310(b) should 
be relocated to rule 1.410(e)(1) and harmonized with the current 
requirement that the subpoena state the method of recording 
testimony. 

Set forth below are edits to rule 1.410 that incorporate, in full, 
the requirements for the face of a subpoena as currently proposed 
by the Workgroup in rule 1.310.  These are intended to illustrate 
how rule 1.410 might be harmonized with the Workgroup’s current 
proposed changes to rule 1.310. The CPRC’s additions appear in 
double-underline format and deletions appear in strikethrough 
format.  

RULE 1.410.     SUBPOENA

(e) Subpoena for Taking Depositions.  

(1) Filing a notice to take deposition as provided in 
rule 1.310(b) or 1.320(a) with a certificate of service on it 
showing service on all parties to the action constitutes an 
authorization for the issuance of subpoenas for the persons 
named or described in the notice by the clerk of court in which 
the action is pending or by an attorney of record in the action. 
The subpoena must state the method for recording the 



testimony. A party intending to audiovisually record a 
deposition must state in the subpoena that the deposition is to 
be audiovisually recorded and identify the method for 
audiovisually recording the deposition, including, if applicable, 
providing the name and address of the operator of the 
audiovisual recording equipment. If a party intends to take a 
deposition by communication technology, the subpoena must 
state the deposition is to be taken using communication 
technology and identify the specific form of communication 
technology to be used and provide instructions for access to 
the communication technology. The subpoena may command 
the person to whom it is directed to produce designated books, 
documents, or tangible things that constitute or contain 
evidence relating to any of the matters within the scope of the 
examination permitted by rule 1.280(b), but in that event the 
subpoena will be subject to the provisions of rule 1.280(c) and 
subdivision (c) of this rule. Within 10 days after its service, or 
on or before the time specified in the subpoena for compliance 
if the time is less than 10 days after service, the person to 
whom the subpoena is directed may serve written objection to 
inspection or copying of any of the designated materials. If 
objection is made, the party serving the subpoena shall not be 
entitled to inspect and copy the materials except pursuant to 
an order of the court from which the subpoena was issued. If 
objection has been made, the party serving the subpoena may 
move for an order at any time before or during the taking of 
the deposition on notice to the deponent. 

The following sentences would be removed from rule 
1.310(b)(4)(A) and 1.310(b)(7):

RULE 1.310.     DEPOSITIONS UPON ORAL EXAMINATION

(b) Notice; Method of Taking; Production at 
Deposition.

(4) Any deposition may be audiovisually 
recorded by videotape without leave of the court or stipulation 



of the parties, provided the deposition is taken in accordance 
with this subdivision.   

((A) Notice. In addition to the requirements in 
subdivision (b)(1), Aa party intending to videotapeaudiovisually 
record a deposition must:

i. state in the notice that the deposition is 
to be videotapedaudiovisually recorded in the title of the 
notice; and

ii. identify the method for audiovisually 
recording the deposition and must give, if applicable, provide 
the name and address of the operator of the audiovisual 
recording equipment in the body of the notice. 

Any subpoena served on the person to be examined must 
include the information required for the notice in subdivision 
(b)(4)(A).

(7) A deposition may be taken by communication 
technology, as that term is defined in Florida Rule of General 
Practice and Judicial Administration 2.530, if stipulated by 
the parties or if ordered by the court on its own motion or Oon 
motion the court may order that the testimony at a deposition 
be taken by telephoneof a party. The order may prescribe the 
manner in which the deposition will be taken. A party may 
also arrange for a stenographic transcription at that party's 
own initial expense. In addition to the requirements of 
subdivision (b)(1), a party intending to take a deposition by 
communication technology must: 

(A) state that the deposition is to be taken 
using communication technology in the title of the notice; and

(B) identify the specific form of communication 
technology to be used and provide instructions for access to 
the communication technology in the body of the notice.



Any subpoena served on the person to be examined must 
include the information required for the notice in subdivision 
(b)(7).

II. Fla. R. Civ. P. 1.430(d).
 
The CPRC recommends two modifications to the Workgroup’s 

proposal to rule 1.430(d). First, the CPRC recommends replacing 
the phrase, “the presiding circuit or county court judge,” with “the 
court.” In general, the Florida Rules of Civil Procedure refer to “the 
court” rather than to a presiding judge. Referring to a presiding 
judge— particularly in the context of a rule that applies to jury trial 
demands —could be misinterpreted to mean a specific judge who 
will conduct a trial or pre-trial stage of the case. The CPRC 
recommends removing “circuit or county” as unnecessary verbiage.

Second, the CPRC recommends removing the final sentence of 
rule 1.430(d), as proposed by the Workgroup: 

The written stipulation and a written motion requesting 
authorization must be filed with the court within 60 days 
after service of a demand under subdivision (b). 

(Workgroup’s Proposed R. 1.430(d)). 

This sentence provides a 60-day deadline for the parties to file 
a stipulation and motion to request audio-video communication 
technology after service of a jury trial demand. As written, rule 
1.430(d) would preclude a trial by audio-video communication 
technology when the trial court and parties agreed, unless both the 
stipulation and motion were filed within sixty days of the jury trial 
demand. 

The CPRC contacted the Workgroup regarding the 60-day 
deadline and understands there are administrative reasons for the 
cutoff. These include the need for the court to issue remote 
summonses and have the technological ability to host a remote jury 
trial. Prospective jurors must have access to broadband Internet to 



allow for remote voir dire. At the same time, the volume of cases in 
which both sides stipulate to remote access may not justify the 
technological investment necessary to host remote voir dire and 
remote jury trials on a routine basis.  

The CPRC understands these concerns but believes they are 
already controlled by the rule’s current requirement for court 
approval. The court and parties, presumably, could agree to a 
timeline that accommodates the administrative concerns of 
conducting remote voir dire and a remote jury trial but is also 
flexible in exigent circumstances.

Accordingly, the CPRC recommends the Court adopt the 
Workgroup’s changes to Rule 1.430, as modified below. The CPRC’s 
additions appear in double-underline format and deletions appear 
in double-strikethrough format:

RULE 1.430.     DEMAND FOR JURY TRIAL; WAIVER

(d) Juror Participation Through Audio-Video 
Communication Technology.  Prospective jurors may 
participate in voir dire or empaneled jurors may participate in 
the jury trial through audio-video communication technology, 
as described in Rule of General Practice and Judicial 
Administration 2.430(d), if stipulated by the parties in writing 
and authorized by the courtpresiding circuit or county court 
judge. The written stipulation and a written motion requesting 
authorization must be filed with the court within 60 days after 
service of a demand under subdivision (b). 

III. Fla. R. Civ. P. 1.730.

As written, the Workgroup’s proposed changes to rule 1.730(c) 
are overbroad. There are reasons settlement agreements may not be 
enforceable under Florida law when the parties complied with rules 
1.700, 1.710, and 1.720. Since the Workgroup may have intended 
the rule to apply in the scenario in which a party objects to a 
settlement agreement because of the use of communication 
technology during mediation, the CPRC recommends inserting the 



phrase “on the ground that communication technology was used” 
after “agreement”. Below is the rule as modified:

RULE 1.730.      COMPLETION OF MEDIATION

(c) Enforceability. The parties may not object to the 
enforceability of an agreement on the ground that 
communication technology was used if the requirements for 
mediation in rules 1.700, 1.710, 1.720, and this rule have 
been satisfied.

For the foregoing reasons, the CPRC recommends adopting the 
Workgroup’s proposed changes subject to the modifications set 
forth in this Comment. 
 

Respectfully submitted on September 27, 2021.

/s/ Jason P. Stearns
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Tampa, FL 32317
813/480-2130
jstearns@freeborn.com
Florida Bar No. 59550
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