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IN THE SUPREME COURT OF FLORIDA
CASE NUMBER SC 21-990

IN RE: AMENDMENTS TO
FLORIDA RULES OF CIVIL PROCEDURE

Comment to Proposed Amendments of Rules 1.700, and 1.720
By the Workgroup on the Continuity of Court Operations

And Proceedings During and After Covid 19

The proposed amendment to Rule 1.700 (a) states in pertinent
part: "The parties to any contested civil matter may file a written
stipulation to mediate or arbitrate any issue between them at any
time. Such stipulation must be incorporated into the order of
referral. The court order or written stipulation may provide for
mediation or arbitration to be conducted in person, through the use
of communication technology as that term is defined in Florida Rule

O of General Practice and Judicial Administration 2.530, or by a
combination thereof."

By requiring a stipulation of the parties to be incorporated into
the order of referral, the rule effectively allows the parties [or their
counsel] to determine the means by which the neutral proceeding
will be conducted. Thus, proposed Rule 1.700 (a) would permit the
parties to participate in a mediation or arbitration by telephone
(audio only) since Rule 2.530 (a), Florida Rule of General Practice
and Judicial Administration, defines communication equipment to
include a "conference telephone" or other "electronic device" which
is "audible to all persons present." There is no mention of
"videoconferencing" in Rule 2.530 (a), nor is there any specific
reference to videoconferencing in proposed Rule 1.700 (a). Given
how easy it is to make a phone call, the concern is that the
telephone will become the default means by which attorneys and
their clients appear. Where access to justice concerns are present,
the ability to participate by the least restrictive means, including by
telephone, may be paramount. However, in cases where those
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concerns are not present, steering mediation participants toward
videoconferencing is a preferred choice where in-person proceedings
are deemed unsafe. Mediators rely on visual cues that simply do
not exist in a purely audio environment.

An additional concern is presented in proposed Rule 1.700
(a)(2), which states that "the court or its designee, who may be the

mediator or the chief arbitrator, must notify the parties in writing of
the date, time, manner, and place of the conference or hearing
unless the order of referral specifies the date, time, manner, and
place." This proposed rule change places the burden on the
mediator or arbitrator ("designee") to select the manner in which the
conference is to occur in the absence of a court order specifying the
manner. Since the mediator's and arbitrator's authority arises from
the Court's order, it is more appropriate for the Court to directly
establish the manner. Otherwise, the designee may select a
manner contrary to the wishes of the parties or lawyers, without
having the express authority to enforce the manner selected.

While remote dispute resolution proceedings have been
effective during the pandemic, participation by phone and
videoconferencing is not ideal. Senior Editor, Jim Ash, highlights
the challenges presented with proceedings conducted by
videoconferencing in his August 1, 2021, Florida Bar News article
titled: What is the right balance between in-person and remote
proceedings? Mr. Ash quotes Sixth Circuit Chief Judge Anthony
Rondolino, who believes that videoconferencing will have a corrosive
effect on our judiciary: "What backs up the trial judge's
pronouncements in court, and the signature on orders, is the
perception about the court's authority and powers. ... The judge's
robe, the elevated bench, the impressive courtroom, the great state
seal on the wall and the bailiff saying, 'All rise,' - all this is part of
an age-old formula designed to inculcate respect for authority and a
willingness to comply. Becoming talking heads on a TV screen,
conjured up with little fanfare or inconvenience, totally erodes this
vital aspect of our system."

2



Arbitration is a process that is similar to a bench trial and
requires a certain amount of decorum to promote respect for the
process and the arbitrator. Mediation is a consensual process
which also depends on decorum. Just like court proceedings, the
preferred manner for conducting these processes 1s in-person.
Often the mediation process is the only opportunity a litigant may
have to "tell their story," receive the satisfaction of being heard, and
participate in the resolution of their lawsuit. The decorum
associated with in-person mediation lends itself to a process more
likely to be seen as important and valuable.

Videoconferencing does provide a viable alternative to in-
person mediation and arbitration. Even with videoconferencing,
however, a certain element of human interaction is absent.
Lawyers and clients are not in the same physical space. Difficulties
with technology and internet connections can frustrate the process.
Some participants are either not equipped to use video, or just
refuse to do so. It is difficult for the professional neutral to ensure
that the proceedings are truly private and confidential since
undisclosed persons could be in the rooms of the participants. It is
more difficult to read facial expressions and body language. Despite
these challenges to videoconferencing, settlement rates in mediation
remain consistent. In short, mediations and arbitrations conducted
by videoconference are effective and well-liked by both participants
and neutrals, notwithstanding their deficiencies when compared to
in-person proceedings.

By contrast, telephonic appearances by mediation and
arbitration participants are detrimental to both processes. The
professional neutral cannot view facial expressions or body
language. The professional neutral has no idea about the physical
space occupied by the participant, whether others are listening, or
how closely the participant is paying attention, if at all. It is
difficult to ensure confidentiality and privacy. As a result, when
conducting a mediation telephonically or by electronic device
(without video), it is extremely difficult for the professional neutral
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to establish the necessary level of rapport and trust that is so
essential to guiding parties to a resolution.

The value of face-to-face interaction was well articulated by
authors Christine Duffy and Mary Beth McEuen in their article
titled: The Future ofMeetings: The Case for Face-to-Face, published
in Volume 6, Cornell Hospitality Industry Perspectives (September
2010). Duffy and McEuen identified three business needs that cry
out for face-to-face meetings: 1) To capture attention; 2) To inspire
a positive emotional climate; and 3) to build human networks and
relationships.

In arbitration, the professional neutral is engaged in fact-
finding and application of legal principles. The fact-finding process
is aided significantly by face-to-face interaction. In mediation, the
professional neutral is building relationships with counsel and the
parties, persuading, seeking to evoke positive and negative
emotions, encouraging movement, confronting absolutist thinking,
and assisting parties in overcoming obstacles to settlement. In-
person mediation is by far the best manner in which to conduct
mediations.

Given the above considerations, I respectfully suggest that, if
at all possible, mediation and arbitration be conducted with
individuals physically present. If health and safety concerns
prohibit parties from attending these processes in person, then
videoconferencing should be utilized as the next preferred
alternative. Telephonic or audio devices should be a last resort and
should only be permitted after just cause is demonstrated. If
parties or witnesses are appearing by videoconferencing, there
should be guidelines issued on appropriate dress, appropriate
venue or location for such appearance, and appropriate use of
technology.

Adopting the recommendations above would require changes
in proposed Rule 1.700 (a), Rule 1.700 (a)(2), Rule 1.720 (b) and
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Rule 1.720 (e). Rather than attempt to re-write these rules as part
of this Comment, the undersigned fully recognizes the capability of
the members of the Workgroup to carry out that task if they are so
inclined.

Thank you for your contribution, your perseverance, and your
diligence in such a difficult time in our history.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that the foregoing has b electronically

filed via the Florida Courts E-filing portal this/___ cfay of September
2021.

A. MI ELL NI , Attorney at Law
Florida ar # 098 · ediator # 647 FRA
Qualified Arbitrator
Florida Supreme Court Certified Circuit Civil,
Family and Appellate Mediator
Upchurch Watson White & Max
1060 Maitland Center Commons, Suite 440
Maitland, FL 32751
407-661-1123 phone/407-661-5743 facsimile
mjernigan@uww-adr.com
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