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STATEMENT OF IDENTITY AND INTEREST OF AMICUS CURIAE 

Known as “The Voice of Florida Business” in the Sunshine 

State, Associated Industries of Florida (AIF) has represented the 

principles of prosperity and free enterprise before the three 

branches of state government since 1920. AIF is a voluntary 

association of diversified businesses, which was created to foster an 

economic climate in Florida conducive to the growth, development, 

and welfare of industry and business and the people of the state. 

Every project undertaken by AIF is guided by one simple idea: The 

good fortune of our state hinges on the prosperity of our state’s 

employers. AIF works to lessen the burdens government would 

place on employers, while seeking solutions to conditions that 

threaten their success. 

Florida Retail Federation (FRF) is the leading voice 

representing Florida’s retail industry, and is made up of a wide 

range of retailers in Florida, including general retailers, grocers, 

convenience stores, and pharmacies, among others. For more than 

80 years, FRF has worked side-by-side with elected officials, 

community leaders, stakeholders, and consumers to demonstrate 
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the value of Florida’s retail industry in the Sunshine State. With 2.7 

million jobs supported by Florida retailers, and $49 billion in wages 

paid to retail employees each year, our industry is critical to the 

state’s success. 

AIF, FRF, and their members seek to promote a Florida civil 

justice system in which the text of the written law is consistently 

followed without bias, and court rules of procedure, jury 

instructions, and all other aspects of the civil trial process are 

designed to ensure fairness and thwart attempts to impose unfair 

and excessive damages awards not grounded in fact or reality. 

AIF and FRF submit this amicus curiae brief in support of 

Respondent to address why this Court should recede from the 

holding in Joerg v. State Farm Mutual Automobile Insurance Co., 176 

So. 3d 1247 (Fla. 2015), and permit introduction of past and future 

Medicare benefits for the jury’s consideration in order to avoid 

unjust windfalls to personal injury plaintiffs. AIF and FRF’s 

members are often affected by changes to the calculation of 

compensatory damages in personal injury cases and can offer a 

unique perspective from retail and other industries on how an 
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improper calculation of compensatory damages can lead to 

imposition of excessive damages awards not consistent with facts or 

reality in the payment of medical expenses, and thereby result in an 

adverse and unjust impact on Florida’s businesses. 
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SUMMARY OF ARGUMENT 

 This Court should recede from its decision in Joerg and hold 

that eligibility for future benefits from Medicare, Medicaid, and 

other social legislation is admissible for jury consideration when 

deciding on the proper award of future damages for an injured 

plaintiff. Further, this Court should clarify that this rule applies 

equally to past and future medical expenses.  

It is clear from section 768.76, Florida Statutes, that Medicare, 

Medicaid, and other social benefits are not collateral sources. By 

holding in Joerg that these sources are inadmissible, the Joerg 

court misapplied section 768.76 and created a result that is 

contrary to the purpose of the statute, which was to limit damages 

to only what is reasonable. In doing so, an opportunity was created 

for plaintiffs to recover what was billed by their medical providers 

rather than what they actually paid in full satisfaction of those bills, 

leading to a windfall for plaintiffs.  

Medicare and Medicaid are distinct from private health 

insurance, and their differences have been identified numerous 

times by the legislature and the courts. Therefore, they should not 
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be treated the same for evidentiary or damages purposes. By 

receding from the holding in Joerg and returning to this Court’s 

analysis in Florida Physician’s Insurance Reciprocal v. Stanley, 452 

So. 2d 514 (Fla. 1984), this Court can clarify the status of Medicare 

and Medicaid as non-collateral sources and ultimately prevent 

windfalls to plaintiffs that harm Florida’s industries and retailers.  
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ARGUMENT 

This Court should answer the certified question in 

the negative and hold that compensatory damages for 

medical expenses may only include amounts 

Medicare paid to providers, and any amounts billed 

but not paid must be excluded. This Court should 

clarify that this holding applies equally to past and 

future medical expenses to avoid an unjust windfall. 

 

Petitioner Elaine Dial has raised two main arguments 

challenging the trial court’s decision to bar admission of her full 

medical bills and instead only admitting past medical expenses 

reflecting the amount Medicare paid. The first argument applies the 

holding in Joerg to past medical expenses. (Petitioner Dial’s Initial 

Brief (“IB”) at 7-16). Petitioner Dial argues that the evidentiary 

collateral source rule allows for the admission of the full amount of 

her past medical expenses as evidence, including the bills that were 

fully satisfied for a lower rate due to Medicare. (IB at 16-20). AIF 

and FRF support Respondent’s position that the holding in Joerg 

does not apply to past medical expenses because Medicare is not a 

collateral source, and encourage this Court to recede from Joerg 

and hold that courts may only admit the amount of medical bills 

Medicare actually paid to providers.  
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A. Section 768.76, Florida Statutes, requires this Court to 
recede from the holding in Joerg. 

Before the enactment of section 768.76, common law 

controlled the treatment of collateral sources as both a rule of 

evidence and a rule of damages. At that time, the collateral source 

rule prohibited the admission of evidence regarding collateral 

benefits as well as the setoff of any collateral source benefits. Goble 

v. Frohman, 848 So. 2d 406, 408 (Fla. 4th DCA 2003). Section 

768.76, enacted as part of the Tort Reform and Insurance Act of 

1986, altered the damages aspect of the collateral source rule. 

Thus, verdicts must now be setoff for collateral sources under 

section 768.76, but the common law evidence rule persists, barring 

the admission of the existence of collateral sources at trial. 

It’s true that the court is charged with offsetting collateral 

sources, not the jury. See § 768.76(1), Fla. Stat. The statute is 

clear: “the court shall” reduce the award. Id. (emphasis added). 

However, Medicare is expressly excluded from the statute’s 

definition of a collateral source: 

Notwithstanding any other provision of this 
section, benefits received under Medicare, or 
any other federal program providing for a 
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Federal Government lien on or right of 
reimbursement from the plaintiff's recovery, 
the Workers' Compensation Law, the Medicaid 
program of Title XIX of the Social Security Act 
or from any medical services program 
administered by the Department of Health 
shall not be considered a collateral source. 

 
§ 768.76(2)(b), Fla. Stat. 

 The Joerg opinion1 focuses on how section 768.76 alters the 

collateral source damages rule, but not the evidence rule. 

                                  
1 This Court should not have accepted jurisdiction in Joerg. As 

explained in Justice Polston’s dissenting opinion, in which Justice 
Canady concurred, this Court did not have the constitutional 
authority to review the case because the Second District’s 
underlying opinion did not directly and expressly conflict with this 
Court’s holding in Stanley on the same question of law, as required 
by Article V, § 3(b)(3) of the Florida Constitution. Joerg, 176 So. 3d 
at 1257.   

Justice Polston and Justice Canady correctly concluded that 
this Court did not have conflict jurisdiction. Both Stanley and the 
Second District’s opinion in Joerg held that only government 
benefits “earned in some way by the plaintiff” should be excluded 
from evidence under the collateral source rule when determining 
future damages. Id. Thus, there was not a conflict for this court to 
consider. 

In the majority opinion, Justice Lewis reasoned that the 
holding in Stanley needed to be overturned because “no court of 
this state [had] successfully applied” it and it had “become the 
minority rule in this country.” Id. at 1256. However, those reasons 
were not sufficient to establish the conflict jurisdiction required by 
the Florida Constitution; in fact, they were completely irrelevant to 
the Court’s authority to hear the case.  
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Ultimately, it incorrectly holds that Medicare is not a collateral 

source when calculating damages, yet remains a collateral source 

for the purpose of admitting evidence. This interpretation of 768.76 

is erroneous.  

 When considering the Legislature’s explanation, it is clear that 

section 768.76 was not intended to be applied in this way: 

The Legislature finds and declares that a 
solution to the current crisis in liability 
insurance has created an overpowering public 
necessity for a comprehensive combination of 
reforms to both the tort system and the 
insurance regulatory system. This act is a 
remedial measure and is intended to cure the 
current crisis and to prevent the recurrence of 
such a crisis. It is the purpose of this act to 
ensure the widest possible availability of 
liability insurance at reasonable rates, to 
ensure a stable market for liability insurers, to 
ensure that injured persons recover reasonable 
damages and to encourage the settlement of 
civil actions prior to trial. 

 
Ch. 86-160, § 2, Laws of Fla. (emphasis added). 

 The holding in Joerg is contrary to the purpose of section 

768.76. This is because the Joerg decision enables plaintiffs to 

recover more than what they actually paid, which does not amount 

to “reasonable” damages and will ultimately drive up the costs of 
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liability insurance. Allowing such unreasonable, inflated damages 

results in the exact “crisis” the 1986 legislature sought to cure and, 

just as importantly, prevent. 

 In 1984, just before the enactment of the Tort Reform and 

Insurance Act of 1986—and long before the Joerg opinion in 2015—

this Court held in Stanley that evidence of free or low-cost services 

from governmental or charitable agencies available to anyone with 

specific disabilities was admissible on the issue of future damages 

and did not violate the collateral source rule. 452 So. 2d at 515. 

This Court also clarified that “the common-law collateral source 

rule should be limited to those benefits earned in some way by the 

plaintiff.” Id.  

 Unlike Joerg, the holding in Stanley existed harmoniously with 

section 768.76 for decades. They are two sides to the same coin, 

with Stanley clarifying the impact of Medicare benefits on the 

evidence rule and the statute doing the same for the damages rule. 

 The Second District Court of Appeal’s opinion—ultimately 

quashed—in Joerg succinctly explained the relationship between 

these two authorities: 
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Indeed, the central purpose of the 1986 Act 
and Stanley are in harmony: both reflect the 
principle that damage awards should 
compensate the injured party but that 
evidence of “unearned benefits” from charitable 
or governmental programs is admissible to 
avoid supra-compensatory damages, i.e., 
damages beyond the actual loss sustained. We 
see nothing to suggest that the 1986 Act was 
intended to overturn or alter this aspect of 
Stanley. 
 

State Farm Mut. Auto. Ins. Co. v. Joerg, 188 So. 3d 852, 857 (Fla. 2d 

DCA 2013). 

 It is impossible to apply this Court’s holding in Joerg without 

creating the crisis that section 768.76 was enacted to prevent. For 

this reason, the statute requires this Court to recede from Joerg. 

B. Joerg incorrectly applied section 768.76, Florida Statutes, 
and prior precedent, and this Court should recede from 
that holding. 

i. When reaching its holding in Joerg, this Court took 
the wrong approach to applying section 768.76. 

The majority opinion in Joerg states, “We now agree with the 

dissent in Stanley that tortfeasors—and here, those who insure 

against the actions of tortfeasors—should not enjoy such a windfall 

at the expense of taxpayers who fund social legislation benefits.” 

176 So. 3d at 1256.  
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Individuals should be compensated for what they actually paid 

or will pay. Writing for the majority in Joerg, Justice Lewis opined 

that tortfeasors should not enjoy a windfall at the expense of the 

taxpayers. However, the effect of this decision is that now plaintiffs 

are enjoying a windfall by being compensated for bills they have not 

and will not pay, and at the expense of defendants. Essentially, the 

majority arbitrarily decided that one type of windfall is more 

acceptable than the other. The majority opinion does not address 

the fact that taxpayers are not parties in these types of cases, and 

thus, they have no interest in the outcomes of damages. To 

prioritize the interests of plaintiffs based solely on principle is 

erroneous.  

ii. There is a distinction between Medicare and private 
health insurance. 

There are a number of distinctions between Medicare and 

private health insurance benefits. Thus, they should be treated 

differently for evidentiary purposes.  

Medicare is paid forever because it is guaranteed by statute. 

Essentially, three groups of people have “entitlement” to Medicare: 

(1) individuals who are age 65 or over and are eligible for retirement 
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benefits under the law or under the railroad retirement system, (2) 

individuals under age 65 who have been entitled for not less than 

24 months to benefits under the law or under the railroad 

retirement system on the basis of a disability, and (3) certain 

individuals who do not meet the conditions specified under the 

other two groups but are medically determined to have end stage 

renal disease. 42 USC § 1395c. As a result, future benefits from 

Medicare are nearly certain, hence the legislature’s deliberate use of 

the word “entitlement,” meaning “a right to benefits specified 

especially by law or contract.” Entitlement, Merriam-Webster (last 

accessed Sept. 21, 2021), https://www.merriam-

webster.com/dictionary/entitlement.  

Private health insurance, however, is not always guaranteed. 

Many people are enrolled in insurance plans through their 

employers, and their benefits could change over time. Additionally, 

they may be at a disadvantage if they lose or quit their jobs, which 

has a greater likelihood of occurring if they are injured.  

Additionally, federal law classifies Medicare as a “secondary 

payer.” 42 U.S.C. § 1395y. Sometimes referred to as the Medicare 
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Secondary Payer program (“MSP”), the law requires that payment 

under Medicare may not be made for any items or services to the 

extent that payment has been made or can reasonably be expected 

to be made under other sources, including (1) worker’s 

compensation laws or plans, (2) no-fault or liability policy plans, or 

(3) employer group health plans, all of which are considered 

“primary” payers. Id. Enacted in 1980, the Medicare Secondary 

Payer Act attempts to curb rising costs of Medicare by making 

Medicare benefits an entitlement of last resort that are only 

available if no private insurer is liable. Humana Medical Plan, Inc. v. 

Western Heritage Ins. Co., 832 F. 3d 1229, 1234 (11th Cir. 2016). 

While Medicare’s classification as a “secondary payer” is not directly 

related to its admissibility at trial, it shows that Medicare is treated 

separately and distinctly from private health insurance on a 

number of fronts. 

Medicare also differs from private health insurance because it 

is limited to payment for services rendered by providers on the basis 

of “reasonable charges” incurred in furnishing the services or on the 

basis on the provider’s customary charges for those services, 
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depending on which is lower. 42 C.F.R. §§ 405.501(b), 405.502. As 

discussed above, these “reasonable charges” may deviate greatly 

from the original medical bills, and allowing plaintiffs to admit 

evidence of these original medical bills without including proof of 

what was actually paid could easily result in a windfall in their 

favor. 

Prior to this Court’s opinion in Joerg, Florida case law 

recognized the differences between Medicare and private health 

insurance. In Thyssenkrupp Elevator Corp. v. Lasky, the Fourth 

District Court of Appeal addressed a plaintiff’s ability to recover the 

amount by which the medical providers’ charges were reduced upon 

acceptance of payment from Medicare. 868 So. 2d 547, 549 (Fla. 

4th DCA 2003). In doing so, the Fourth District recognized that 

“payment by Medicare requires the provider to whom payment is 

made to accept such amount in full satisfaction of the total charge 

even though the amount charged exceeds the amount paid by 

Medicare.” Id. Further, the Fourth District agreed with the 

defendant’s argument that the plaintiff would never have to pay the 

difference between the amount charged by the provider and the 
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amount the provider accepted from Medicare, leading to an 

“unwarranted surplus damage awarded to plaintiff.” Id.  

The Fourth District also acknowledged that admitting evidence 

of the excess discharged by Medicare payments not only had the 

effect of “providing an undeserved and unnecessary windfall to the 

plaintiff,” but “would also be contrary to the public purpose of 

reducing health care costs.” Id. at 550 (citations omitted). The court 

clarified that this holding applied to the “evidentiary” issue, rather 

than the damages issue, because “[w]hen a provider charges for 

medical service or products and later accepts a lesser sum in full 

satisfaction by Medicare, the original charge becomes irrelevant 

because it does not tend to prove that the claimant has suffered any 

loss by reason of the charge.” Id. at 551. 

Shortly after the decision in Thyssenkrupp, this Court 

addressed section 768.76 in Goble v. Frohman, 91 So. 2d 830 (Fla. 

2005). The holding in Goble stated that contractual discounts 

negotiated by a health maintenance organization (“HMO”) fall within 

the statutory definition of collateral sources subject to setoff under 

section 768.76. Id. at 833. Thus, as a type of insurance, these 
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discounts were subject to the “damages” rule in section 768.76, and 

therefore set off by the court following the verdict. This is distinct 

from the holding in Thyssenkrupp, which permitted the admission 

of Medicare benefits during trial due to the “evidentiary” rule. 

iii. The introduction of Medicare and Medicaid benefits is 
not reversible error. 

The Joerg opinion states that “[i]t is also well established in 

Florida that the admission of social legislation benefits such as 

those received from Medicare, Medicaid, or Social Security is 

considered highly prejudicial and constitutes reversible error.” 176 

So. 3d at 1250. However, the cases the Joerg court relied on either 

incorrectly categorized Medicare and Medicaid as collateral sources 

or did not refer to them at all. See Sheffield v. Superior Ins. Co., 800 

So. 2d 197 (Fla. 2001) (discussing insurance as a collateral source, 

but never mentioning Medicare or Medicaid); Gormley v. GTE 

Products Corp., 587 So. 2d 455 (Fla. 1991) (holding it was error to 

admit evidence of private health insurance because it is a collateral 

source; no mention of Medicare or Medicaid); Benton v. CSX 

Transp., Inc., 898 So. 2d 243 (Fla. 4th DCA 2005) (discussing 

railroad benefits as a collateral source). 
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The Joerg opinion also relies on Velilla v. VIP Care Pavilion 

Ltd., 861 So. 2d 69 (Fla. 4th DCA 2003). In Velilla, the Fourth 

District stated that “even if the evidence [of Medicare or Medicaid] 

comes in under the Stanley exception, it is admissible only on the 

issue of the reasonable cost of a plaintiff’s future medical care.” Id. 

at 71. Thus, the Fourth District conceded that there are reasons 

why this type of evidence would be admissible. However, they 

provide little support for why it would not be admissible when 

determining past damages as well—the Fourth District heavily relies 

on its own opinion in Parker v. Hoppock, 695 So. 2d 424 (Fla. 4th 

DCA 1997), which held that Stanley only applied to “testimony 

concerning benefits available to all citizens regardless of wealth or 

status and then only on the issue of the reasonable cost of a 

plaintiff’s future medical care.” Id. at 428 (internal quotation marks 

omitted). 

Florida precedent does not support the assertion that the 

introduction of evidence of Medicare benefits is reversible error. 

Florida courts have only found reversible error upon the admission 

of evidence of collateral sources such as private health insurance, 
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and the legislature has compensated for that evidentiary rule by 

allowing for post-verdict setoffs pursuant to the damages rule in 

section 768.76.  

C. This Court should return to its prior analysis and 
application of the law in Stanley. 

The Amici recognize that in Florida the presumption in favor of 

stare decisis is strong. Brown v. Nagelhout, 84 So. 3d 304, 309 (Fla. 

2012). However, the doctrine of stare decisis must bend where there 

has been an “error in legal analysis.” Id. (quoting Puryear v. State, 

810 So. 2d 901, 905 (Fla. 2002)). In determining whether to 

overrule prior precedent, this Court should address these relevant 

factors: (1) whether the decision is “unsound in principle,”; and (2) 

whether reliance interests militates against departing from 

precedent. See id. (citing Allied-Signal, Inc. v. Director, Div. of 

Taxation, 504 U.S. 768, 783 (1992)). The answers to these 

questions overwhelmingly rebut the presumption in favor of stare 

decisis.  

First, the rule of law announced in Joerg is unsound in 

principle. As previously discussed, the Joerg court’s assertion that 

the admission of Medicare benefits is reversible error relied solely 
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on cases that did not involve the admissibility of Medicare, but 

rather private insurance or railroad benefits. Further, the rule goes 

against the written purpose of section 768.76, resulting in 

unreasonable damage awards to plaintiffs and confusion as to 

whether or not Medicare is a “collateral source.” These issues did 

not exist when the governing law in Florida was this Court’s 

decision in Stanley and section 768.76.  

Second, there are no reliance interests that justify maintaining 

the majority’s decision in Joerg. While reliance interests are “at 

their acme in cases involving property rights,” they “are lowest in 

cases . . . involving procedural and evidentiary rules.” State v. 

Maisonet-Maldonado, 308 So. 3d 63, 69 (Fla. 2020) (quoting State v. 

Poole, 297 So. 3d 487, 507 (Fla. 2020)). Joerg altered the 

admissibility of Medicare benefits six years ago, and has since 

benefited only plaintiffs by providing them an opportunity for a 

windfall. As an evidentiary rule, it is only being relied upon by those 

who are in the courtroom, so litigants do not have long-term 

expectations that must be considered. Returning to the state of the 

law pre-Joerg would bring much-needed balance to the issue of the 
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admissibility of Medicare benefits and would not disrupt the 

reliance interests of any individuals. 

As discussed above, the Stanley Court held that it is 

permissible to admit evidence of free or low-cost services from 

governmental or charitable agencies available to anyone with 

specific disabilities on the issue of future damages. 452 So. 2d 514. 

This Court correctly reasoned that “[t]he purpose of compensatory 

damages is to compensate . . . it is not the purpose of such 

damages to punish defendants or bestow a windfall upon plaintiffs. 

The view that a windfall, if any is to be enjoyed, should go to the 

plaintiff borders too closely on approval of unwarranted punitive 

damages, and it is a view not espoused by our cases.” Id. at 516 

(citations omitted). 

 Adopting a blanket rule for Medicare, Medicaid, and other 

similar governmental or charitable benefits that is applied uniformly 

to past and future expenses will assist trial and district courts in 

applying the rule consistently so that plaintiffs and defendants 

won’t be treated differently depending upon the judge assigned to 

their case. It should be clear that these types of benefits are unique 
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and distinct from insurance benefits, and they should be treated as 

such in order to ensure fairness and avoid windfalls to plaintiffs. 

Failure to do so will result in sporadic verdicts that will harm 

Florida’s businesses and lead to the result section 768.76 was 

enacted to prevent. 

CONCLUSION 

This Court should recede from Joerg and return to the rule in 

Stanley. Further, this Court should clarify that this rule applies to 

past and future medical expenses. 
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