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PRELIMINARY STATEMENT 

This amicus curiae brief is submitted by the Florida Defense Lawyers 

Association (“FDLA”) in support of the Respondent CALUSA PALMS 

MASTER ASSOCIATION, INC. 

STATEMENT OF IDENTITY AND INTEREST 

The FDLA is a statewide organization of civil defense attorneys 

formed in 1967.  It has over 1,100 members.  Its goal is to “support and 

work for the improvement of the adversary system of jurisprudence in our 

courts.”  To this end, the FDLA maintains an active amicus curiae 

committee through which members donate their time and skills to submit 

briefs in cases pending in state and federal appellate courts.  The FDLA 

has actively participated in amicus briefing in numerous cases which 

involve significant legal issues that impact the interests of the defense bar 

or the fair administration of justice statewide—many of which have 

impacted tort, litigation, and insurance issues.  In addition, the FDLA often 

comments on rule and jury instruction amendments.   

This case carries statewide importance as it addresses the 

applicability of Joerg v. State Farm Mut. Auto. Ins. Co, 176 So. 3d 1247 

(Fla. 2015) and the collateral source evidentiary rules.  This question is 

important to FDLA’s members as they defend personal injury cases where 



 

  

the collateral source evidentiary rule comes into play, Joerg is at issue, and 

where medical expenses has been paid by Medicare.  Additionally, our 

members’ clients are the ones being held liable for the resulting phantom 

damages.     

 

SUMMARY OF THE ARGUMENT 

 The District Court properly applied the current state of the law in 

affirming the trial court below.  Nevertheless, this case presents the 

opportunity for this Court to address the common law rules pertaining to 

collateral sources and to return to first principles of tort law.  Plaintiffs 

should only be permitted to admit the amount of economic damages they 

actually owe or will owe as a result of an injury.  This should apply 

regardless of whether a medical bill was adjusted due to Medicare or some 

other collateral source.  The result would ensure that plaintiffs are 

adequately compensated while avoiding windfalls, and it would end the 

irrational methods of introducing inflated medical expenses that are 

currently plaguing our trial courts.  If this Court does not revisit the common 

law collateral source rules or overrule Joerg, it should not extend Joerg’s 

ruling to past medical expenses.   

 



 

  

ARGUMENT 

I. THIS COURT SHOULD RETURN TO FIRST PRINCIPLES OF TORT 
LAW. 
 
There are several first principles, or the reasons for a legal theory, 

that this Court should examine.  See generally David G. Owen, The Moral 

Foundations of Products Liability Law: Toward First Principles, 68 Notre 

Dame L. Rev. 427, 501 n.324 (1993) (quoting Aristotle for view that “first 

principles” have “a vital influence upon all that follows from them . . . and 

[are] a means at arriving at a clear conception of many points which are 

under investigation”) (citation omitted).  For instance, “[t]ort law represents 

the way in which we draw lines around acceptable and unacceptable non-

criminal behavior in our society. Torts are designed to encourage socially 

beneficial conduct and deter wrongful conduct.” Jews for Jesus, Inc. v. 

Rapp, 997 So. 2d 1098, 1105 (Fla. 2008) (quoting Denver Publ’g Co. v. 

Bueno, 54 P.3d 893, 897-98 (Colo. 2002)). 

“’[T]he primary purpose of tort law is ‘that wronged persons should be 

compensated for their injuries and that those responsible for the wrong 

should bear the cost of their tortious conduct.’” Clay Elec. Coop., Inc. v. 

Johnson, 873 So. 2d 1182, 1190 (Fla. 2003) (quoting Weinberg v. Dinger, 

106 N.J. 469, 524 A.2d 366, 375 (N.J. 1987)).  Indeed, the purpose is to 

compensate, not to punish or enrich.  See Restatement (Second) Torts § 



 

  

901 cmt. a (1979) (“[T]he law of torts attempts primarily to put an injured 

person in a position as nearly as possible equivalent to his position prior to 

the tort.”); see also Engle v. Liggett Grp., Inc., 945 So. 2d 1246, 1262 

(2006) (distinguishing compensatory damages, which are “intended to 

redress the concrete loss that the plaintiff has suffered,” with punitive 

damages, which “operate as ‘private fines’ intended to punish the 

defendant and to deter”) (quoting Cooper Indus., Inc. v. Leatherman Tool 

Grp., Inc., 532 U.S. 424, 342 (2001)).   

Further, there is an overarching “goal of fairness to the parties.”  

Holmes Reg'l Med. Ctr., Inc. v. Allstate Ins. Co., 225 So. 3d 780, 793 (Fla. 

2017) (Lawson, J, dissenting).   

That basic goal breaks down into two principles that are often at 
odds. The first is that an injured party should be “made whole” 
or fully and fairly compensated for the harm caused by others.  
See 25 C.J.S. Damages § 118 (June 2017 Update) (“The level 
of compensatory damages is determined with reference to the 
plaintiff’s loss, and damages should compensate for an 
individual’s loss and no more. The law will not put the injured 
party in a better position than he or she would be in had the 
wrong not been done. Thus, an injured party is to be made as 
nearly whole as possible . . . .”) (footnotes omitted). The second 
is that a tortfeasor should not be required to pay for harm that 
he or she did not cause. See Restatement (Third) of Torts: 
Apportionment of Liab. § 26 cmt. a (2000) (“No party should be 
liable for harm it did not cause . . . .”). These appear to be the 
most basic “first principles” of fairness to the parties in modern 
tort law. 
 

Id.    



 

  

“The fundamental principle of the law of damages is that the person 

injured by breach of contract or by wrongful or negligent act or omission 

shall have fair and just compensation commensurate with the loss 

sustained in consequence of the defendant’s act which give rise to the 

action. In other words, the damages awarded should be equal to and 

precisely commensurate with the injury sustained.”  Hanna v. Martin, 49 

So. 2d 585, 587 (Fla. 1950).  See also Goble v. Frohman, 901 So. 2d 830, 

834 (Fla. 2005) (Bell, J., concurring) (“It has long been established as a 

fundamental principle of Florida law that the measure of compensatory 

damages in a tort case is limited to the actual damages sustained by the 

aggrieved party.”).   

Contrary to these first principles, the present collateral source 

evidentiary rule has created a system that is not based on fairness.  It 

currently provides for substantial windfalls for injured plaintiffs.  It has 

resulted in situations where plaintiffs are compensated for damages they 

will never owe.  Defendants are being held liable for more than the damage 

they caused.  Plaintiffs are being put in a much better position than he or 

she would have been without the tort being committed.   

Scholars have traced the adoption of the collateral source rule to The 

Propeller Monticello v. Mollison, 58 U.S. 152 (1854).  In Monticello, a 



 

  

federal admiralty case, a steamship negligently crashed into a schooner, 

sinking the latter vessel and destroying its cargo.  Id. at 153-54.  The 

schooner’s owner had been fully compensated by an insurance policy, or 

what the Court called “a wager between third parties, with which the 

trespasser has no concern.”  Id. at 155.  The Court observed that it was 

“well established at common law” that an “insurer does not stand in the 

relation of a joint trespasser [tortfeasor], so that satisfaction accepted from 

him shall be a release of others.”  Id.  The Court described the then-current 

status of insurers’ extremely limited subrogation rights, including now-

irrelevant procedural requirements of intervention and interpleader 

depending on nuances of actions at law, in equity, or in admiralty.  Id. at 

155-56.   

 This collateral source rule largely persisted through the twentieth 

century, but it was not without its critics.  See Restatement (Second) Torts 

§ 920A(2) (1979); John G. Fleming, The Collateral Source Rule & Loss 

Allocation in Tort Law, 54 Cal. L. Rev. 1478, 1478 (1966) (describing the 

rule as “[h]igh ranking among the oddities of American accident law”).  As 

one commentator opined, “[t]he question of mitigation for benefits from a 

collateral source reflects a potential conflict between guiding objectives of 

tort law.”  Note, Unreason in the Law of Damages: The Collateral Source 



 

  

Rule, 11 Harv. L. Rev. 741, 741 (1964).  “The first is to compensate the 

injured party, to make him whole; the second and more dubious one is to 

burden the tortfeasor with the loss.”  Id.; see also Fleming, supra at 1478 

(“[T]he plaintiff may ordinarily keep both the damages as well as the 

collateral benefit and thus turn his plight into a bonanza.”).  One commentor 

even noted that it appears the rule’s function is to assist plaintiffs’ attorneys 

in financing lawsuits.  See Dan B. Dobbs, Handbook on the Law of 

Remedies 8.10, at 584 (1973) (stating that the collateral source rule “is in 

fact retained . . . on the basis of its value in financing personal injury 

litigation.”).   

 Due at least in part to this and similar criticism, by 2006, thirty-nine 

states had passed tort reform legislation modifying the common law rule to 

various degrees.  David Schap & Andrew Feeley, The Collateral Source 

Rule: Statutory Reform & Spec. Interests, 28 Cato J. 83, 89 tbl. 1 (2008).  

Florida was among these states, enacting section 768.76, Florida Statutes, 

in 1986.  But unlike others, our statute speaks only to the rule’s impact on 

substantive damages; it is silent as to evidentiary procedure.  Cf. § 27-1-

308, Mont. Code. (modifying the rule both substantively and evidentially).  

Our Legislature perhaps intentionally left the myriad potential questions of 

evidence and admissibility to the courts. 



 

  

In addressing these inevitable questions of evidence, this Court has 

since expressly recognized the threat of “phantom damages” inherent in 

the collateral source rule.  See Goble, 901 So. 2d at 834.  But as other 

amici have noted, the resulting body of law, including Joerg v. State Farm 

Mutual Automobile Insurance Company, 176 So. 3d 1247 (Fla. 2015), has 

unfortunately complicated matters and led to inconsistent trial rulings with 

respect to economic damages. 

The disparate treatment of bills partially satisfied by insurance (or 

other defined collateral sources under section 768.76, Florida Statutes) and 

those partially satisfied by Medicare is of primary concern.  According to 

the leading district court opinions, Plaintiffs may “board” the entire facial 

value of a bill that was satisfied by private insurance, but may only board 

the amount of Medicare’s subrogation rights where the bills are satisfied by 

federal programs.  Compare Nationwide Mut, Fire Ins. Co. v. Harrell, 53 So. 

3d 1084 (Fla. 1st DCA 2010), with Cooperative Leasing, Inc. v. Johnson, 

872 So. 2d 956 (Fla. 2d DCA 2004), and Thyssenkrupp Elevator Corp. v. 

Lasky, 868 So. 2d 547 (Fla. 4th DCA 2003).  The result is that juries are 

informed of wildly differing values for the same procedures based on the 

serendipitous status of the plaintiff’s medical coverages.  That is precisely 



 

  

what happened below, where Ms. Dial’s initial bills were submitted to 

private insurance before she became Medicare eligible. 

This state of affairs largely stems from the Court’s decades-long 

attempt to harmonize the antiquated “collateral source rule of evidence” 

with section 768.76, Florida Statutes, and the realities of modern 

healthcare and litigation.  Joerg, and its application to future economic 

damages, has only exacerbated the problem.  Returning to first principles 

and adopting a common law rule limiting a plaintiff’s presentation of 

damages to only those sums he or she actually owe solves it.  These first 

principles should guide this Court’s decision in this reviewing this issue.   

II. WHY IT MATTERS – THE INTERPLAY BETWEEN ECONOMIC 
AND NONECONOMIC DAMAGES. 
 
No one, not even Ms. Dial, suggests that she should be permitted to 

recover the gross value of her medical bills as a substantive matter.  While 

she would have been able to do so under the old common law collateral 

source rule of damages, section 768.76, Florida Statutes, plainly eliminated 

that possibility.  This begs the question of why the collateral source rule of 

evidence is so frequently and hotly contested in the first place. 

After all, at first blush, whether collateral sources are taken into 

account before or after verdict would not seem to make a difference.  

Consider a hypothetical plaintiff with $100,000 in gross medical bills that 



 

  

have been fully satisfied (with a right of subrogation) for $25,000.  Under 

the current framework, if the bills had been satisfied by Medicare, the 

plaintiff would “board” $25,000 with no post-trial setoff.  But if the bills had 

been satisfied by private insurance, the plaintiff would “board” $100,000 

with a post-trial setoff to $25,000.  Thus, in both cases, the net judgment for 

compensatory, economic damages would be the same. 

The significance lies in the practical link between economic damages 

and noneconomic damages.  Indeed, Florida Standard Jury Instruction 

501.2(a) specifically provides, “There is no exact standard for measuring 

such [noneconomic] damage.  The amount should be fair and just in light of 

the evidence.”  Fla. Std. Jury Instr. (Civ.) 501.2(a) (emphasis added).   

The amount of economic damages in evidence therefore necessarily 

influences the jury’s monetization of pain, suffering, and other intangible 

damages.  “[I]t is in the plaintiff’s interest to increase the amount of 

economic damages because this will lead to an increase in the more 

important amount of noneconomic damages.”  George A. Nation, III, The 

Valuation of Medical Expense Damages in Tort: Debunking the Myth That 

Chargemaster-Based “Billed Charges” Are Relevant to Determining the 

Reasonable Value of Medical Care, 95 Tul. L. Rev. 937, 954 (Apr. 2021).   



 

  

As a result, a noneconomic award rendered “in light of the evidence” 

that our hypothetical plaintiff incurred $100,000 in medical services is no 

less “phantom” than an award for the $100,000 itself.  Thus, as a practical 

matter, the collateral source rule manipulates noneconomic damages, a 

category it was never intended to address. 

Revealingly, issues with the collateral source rule of evidence only 

arise in personal injury litigation involving noneconomic claims.  Equally 

revealingly, the modern analog to the Monticello scenario has become 

unthinkable.  A party who suffers a fully insured and reimbursed boat loss, 

but then nonetheless sues the tortfeasor vessel would be laughed out of 

court, if not subject to section 57.105, Florida Statutes.  Nor would the 

negligent tortfeasor enjoy a “windfall”; we can be certain the boat’s insurer 

would file a subrogation action as a first order of business.  See, e.g., Mack 

v. Universal Prop. & Cas. Ins. Co., 321 So. 3d 901 (Fla. 2d DCA 2021) 

(describing a garden variety property subrogation claim following a water 

loss). 

The plaintiff’s bar clings to the collateral source rule of evidence for 

the ulterior purpose of inflating noneconomic damages.  The higher the 

economic damages the more likely the higher the noneconomic award.  

Indeed, jury verdicts have been steadily rising over the past several 



 

  

decades.  Million dollar verdicts are not unheard of, and often are the norm 

in several circuits.  Exaggerated jury awards will persist so long as 

phantom medical expenses taint deliberations.1   

III. THE COURT CAN AND SHOULD ESTABLISH THAT PLAINTIFFS 
ARE PRECLUDED FROM INTRODUCING MEDICAL BILLS THAT 
THEY WILL NEVER HAVE TO PAY. 
 

 It is time to revisit and simplify the collateral source rule.  To be sure, 

“[w]hen grave doubt exists of a true common law doctrine, we may … 

exercise a broad discretion taking into account the changes in our social 

and economic customs and present day conceptions of right and justice.”  

Hoffman v. Jones, 280 So. 2d 431, 435 (Fla. 1973) (quotations omitted).  

“All rules of the common law are designed for application to new conditions 

and circumstances as they may be developed by enlightened commercial 

and business intercourse and are intended to be vitalized by practical 

application in advanced society.”  Id. at 436.  “This Court has repeatedly 

recognized that our common law ‘must keep pace with changes in our 

society.’” United States v. Dempsey, 635 So. 2d 961, 964 (Fla. 1994) (citing 

 
1 Physicians treating plaintiffs under letters of protection present a host of 
other problems brewing in personal injury litigation, which are issues of 
deep concern to the FDLA.  See generally Worley v. Cent. Fla. YMCA, Inc., 
228 So. 3d 18 (Fla. 2017); Younkin v. Blackwelder, 44 Fla. L. Weekly D549 
(Fla. 5th DCA Feb. 22, 2019), rev. granted, Case No. SC19-385; Dodgen v. 
Grijalva, 281 So. 3d 490 (Fla. 4th DCA 2019), rev. granted, Case No. 
SC19-1119.   



 

  

Gates v. Foley, 247 So. 2d 40, 43 (Fla. 1971)).  “The common law may be 

altered when the reason for the rule of law ceases to exist, or when change 

is demanded by public necessity or required to vindicate fundamental 

rights.”  Id.   

 

Today’s byzantine health care environment was incognizable to 

1850’s America.  The complexities have led to irrational results like the trial 

below, where the jury received the full amount of medical bills paid by 

private insurance yet only the reduced amount of bills paid by Medicare.  A 

change to the common law is warranted here.   

 The FDLA’s proposed modification is both logical and easy to apply.  

Upon appropriate motion, trial courts should limit economic damages to 

those amounts a plaintiff actually owes or will owe at the time of trial.  This 

would return Florida law to the first principles of tort actions—to 

compensate, not to punish or enrich.  See Restatement (Second) Torts § 

901 cmt. a (1979) (“[T]he law of torts attempts primarily to put an injured 

person in a position as nearly as possible equivalent to his position prior to 

the tort.”).  It would further the goal of fairness as a defendant would only 

be liable for what is owed, and plaintiffs would not receive a windfall.  



 

  

Indeed, plaintiffs would be in the same position as if the tort had not been 

committed.   

 The benefits of the return to first principles would be felt on numerous 

levels.  For instance, insurance rates should decrease for everyone.  Jury 

verdicts will decrease because the economic damages would decrease.  

The underwriting risks and payouts would be reduced.  Bad faith lawsuits 

and extra-contractual liability would also diminish.  Judgments in excess of 

the policy limits would be reserved for serious cases, and would not be the 

norm as it is today.  It would ensure a stable market for liability insurers and 

that injured persons recover the cost of their medical treatment.   

 This modification is not even contrary to the arguments by those in 

favor of the original collateral source rule.  According to Joerg, “[a]s an 

evidentiary rule, payments from collateral source benefits are not 

admissible because such evidence may confuse the jury with respect to 

both liability and damages.”  Joerg, 176 So. 3d at 1249 (emphasis added).  

This is different than the arguments in support of the collateral source rule 

on damages—“that a tortfeasor should not benefit from the collateral 

sources available to the plaintiff.”  Id.  The latter rule has been legislatively 

superseded, but the prior rule survives due to the identified fear of 

confusion. 



 

  

 There is nothing confusing about introducing evidence that, as a 

result of a medical procedure, a plaintiff owes what they owe.  By leaving 

insurance and Medicare out of evidence—but simultaneously shielding the 

jury from illusory, inflated, and un-owed bills—the quest for truth will be 

simplified and more consistently achieved.   

IV. PHANTOM FUTURE ECONOMIC DAMAGES ARE AS HARMFUL 
TO SOCIETY AS PHANTOM PAST ECONOMIC DAMAGES. 
 
The FDLA believes that Joerg was wrongly decided.  Although the 

matter of future damages was absent from the Second District’s opinion 

below, “once the Court grants jurisdiction, it may, in its discretion, address 

other issues properly raised and argued before the Court.”  Planned 

Parenthood of Greater Orlando, Inc. v. MMB Props., 211 So. 3d 918, 926 

(Fla. 2017) (quotation omitted).  Joerg is front-and-center in this 

proceeding, and its soundness is therefore “properly raised” here. 

Likewise, this Court can revisit its precedent.  See State v. Poole, 292 

So. 3d 694, 713 (Fla. 2020).  “[S]tare decisis does not command blind 

allegiance to precedent.  ‘Perpetrating an error in legal thinking under the 

guise of stare decisis serves no one well and only undermines the integrity 

and credibility of the court.’” Shepard v. State, 259 So. 3d 701, 707 (Fla. 

2018) (quoting Smith v. Dep’t of Ins., 507 So. 2d 1080, 1096 (Fla. 1987) 

(Ehrlich, J., concurring in part, dissenting in part)).  See generally Alleyne v. 



 

  

United States, 570 U.S. 99, 119 (2013) (Sotomayor, J., concurring) (“As an 

initial matter, when procedural rules are at issue that do not govern primary 

conduct and do not implicate the reliance interests of private parties, the 

force of stare decisis is reduced.”); Payne v. Tennessee, 501 U.S. 808, 828 

(1991) (“Considerations in favor of stare decisis are at their acme in cases 

involving property and contract rights, where reliance interests are involved, 

the opposite is true in cases such as the present one involving procedural 

and evidentiary rules.”).   

There is no reason that orders in limine cannot apply just as well to 

future treatment as they can to past treatment.  The Florida Justice 

Association’s (“FJA”) amicus brief presents, perhaps unwittingly, a 

paradigmatic example of just how easy our contemplated common law rule 

could extend to future economic damages.  The FJA hypothesizes that a 

plaintiff who has received a $100 gross bill for each past incident of therapy 

has had each bill satisfied by Medicare for $10.  (FJA Br. 12-13.)  The FJA 

fears that the lawyer’s request for future $100 treatments would be met with 

jury skepticism as a result.  But, barring some unforeseeable, cataclysmic 

shift in Medicare law, the plaintiff would in fact only incur $10 per future 

treatment.  Compensation at $100 per treatment, plus that value’s impact 

on future noneconomic damages, would indeed result in a windfall. 



 

  

Instead—and without requiring the jury to receive evidence of the 

specific collateral source or Medicare—a pretrial order in limine to the 

extent that each past and future session would cost $10 addresses all 

concerns and delivers a fair and accurate picture to the jury.  Fittingly, the 

FJA’s fear that the lawyer would otherwise appear greedy is resolved as 

well.  Joerg should therefore be abrogated to the extent that it allows 

plaintiffs to board future economic damages that a plaintiff will not 

foreseeably incur at the time of trial.   

Indeed, Joerg circumvented the Legislature’s abrogation of the 

collateral source rule with respect to future damages by stating, “It is a 

basic principle of tort law that tortfeasors should not receive a windfall due 

to benefits available to the injured party, however those benefits were 

accrued.”  176 So. 3d at 1256.  That is simply an inaccurate statement of 

Florida law in light of section 768.76, Florida Statutes, as well as the 

majority of other state statutes following the tort reform acts discussed 

above.  Further, to say that it is “absolutely speculative” whether a plaintiff 

will have to endure “extensive waiting lists” with respect to future benefits 

ignores that everything in the future is “speculative.”  Id. at 1255. 

Is it possible that the Medicare code changes to the detriment of the 

plaintiff?  Yes.  Is it possible that the Medicare code changes to the benefit 



 

  

of the plaintiff?  Yes.  Is it possible that the plaintiff who is awarded a 25-

year life care plan suddenly passes away the day after judgment?  Yes.  

Once again, the solution to this problem is straightforward, as FJA’s 

hypothetical demonstrates.  If an expert opines that a Medicare-eligible 

plaintiff will require a certain procedure in the future, then the jury should 

only hear the cost of that procedure under the current Medicare schedules.  

Working with the information available at the time of trial is the best we can 

do while attempting to divine the future and distill the possibilities into a 

single verdict.  The solution is not, as the Joerg majority determined, to 

hedge every potential bet in favor of a plaintiff over a defendant.  “Equal 

justice under law” means just that.  First principles demand fairness to both 

parties.   

Nor does Joerg’s refrain against a “windfall to the tortfeasor” 

withstand scrutiny.  It is a well-accepted tenet of American tort law that a 

defendant takes the plaintiff as they find them.  See, e.g., Silva v. Stein, 

527 So. 2d 943, 944 (Fla. 3d DCA 1988) (“One of the illustrations which 

runs through the English cases is that of the plaintiff with the ‘eggshell 

skull,’ who suffers death where a normal person would have had only a 

bump on the head; and an obviously related rule is that the defendant who 

kills another must take the chances, as to damages for the death, that the 



 

  

other has a large income, although the defendant had no reason to expect 

it.”) (quoting W. Prosser & Keeton, The Law of Torts § 43, 291-92 (5th ed. 

1984)).  Opposite the classic “eggshell skull” situation, if a defendant 

happens to injure an unusually hardy plaintiff, or one with the foresight and 

responsibility to secure private insurance, or one who happens to qualify for 

Medicare, the “take your plaintiff as you find them” maxim should no less 

apply.  Fair is fair.   

Joerg should be reconsidered and abrogated to limit future economic 

damages to what a plaintiff will actually incur. 

V. IF THIS COURT DOES NOT REVISIT THE COMMON LAW 
EVIDENTIARY RULE OR OVERRULE JOERG, IT SHOULD NOT 
EXTEND JOERG TO PAST MEDICAL EXPENSES.  
 
If this Court does not revisit the common law collateral source rule or 

overrule Joerg, it should not extend Joerg past its current holding—to future 

medical expenses only.  Allowing the full amount of a bill that has been 

paid by Medicare at a lower rate under the guise of compensatory 

damages creates phantom damages.  It is a billing fiction that only inflates 

the noneconomic award.  These are damages that the plaintiff does not, 

and will not, owe.  It undermines first principles as the plaintiff is not being 

made whole—instead, the plaintiff is better off than if the tort had not been 

committed.  “In other words, the damages awarded should be equal to and 



 

  

precisely commensurate with the injury sustained.”  Hanna, 49 So. 2d 585, 

587 (Fla. 1950).   

CONCLUSION 

 The FDLA urges this Court to return to first principles of tort law.  The 

collateral source rule of evidence should be restated such that plaintiffs 

may not be permitted to introduce evidence of medical expenses that they 

do not and never will have to pay.  If this Court does not revisit the common 

law collateral source rule or overrule Joerg, it should not extend Joerg’s 

holding to past medical expenses.   
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