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STATEMENT OF IDENTITY AND INTEREST 

The Florida Justice Association (FJA) is a state-wide voluntary 

association of more than 3,000 attorneys concentrating on litigation 

in all areas of the law. FJA members are pledged to the preservation 

of the American legal system, the protection of individual rights and 

liberties, the common law, and the right of access to courts. 

The instant case is significant to the FJA because it affects 

claimants’ ability to obtain full compensation for their injuries. The 

FJA believes that its input will be of assistance to the Court in 

resolving the issue raised, and that this Court’s decision will have a 

tremendous impact on its members and their clients.  
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SUMMARY OF ARGUMENT 

The issue here, as certified by the Second District is: 

DOES THE HOLDING IN JOERG V. STATE FARM MUTUAL 
AUTOMOBILE INSURANCE CO., 176 SO.3D 1247 (FLA. 
2015), PROHIBITING THE INTRODUCTION OF EVIDENCE 
OF MEDICARE BENEFITS IN A PERSONAL INJURY CASE 
FOR PURPOSES OF A JURY’S CONSIDERATION OF 
FUTURE MEDICAL EXPENSES ALSO APPLY TO PAST 
MEDICAL EXPENSES? 

 
Dial v. Calusa Palms Master Ass’n, 308 So.3d 690, 692 (Fla. 2d DCA 

2020). The answer is Yes.  

In Joerg, the court held that the collateral source rule prohibited 

the admission of evidence that a part or all of the plaintiff’s future 

medical care could be paid by social legislation benefits such as 

Medicare or Medicaid. As explained by the Petitioner here (IB 12-15), 

Joerg’s ratio decidendi applies to evidence of past medical expenses 

as well as evidence of future medical expenses. See, e.g., 176 So.3d 

at 1257, n.7.  

The common law collateral source rule precludes the admission 

of evidence that the plaintiff has received compensation for injuries 

from any third-party collateral source. The common law was adopted 

in Florida in 1829 and the common law collateral source rule was 

applied until this Court’s decision in Florida Physician's Insurance 
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Reciprocal v. Stanley, 452 So.2d 514 (Fla. 1984). There, this Court 

carved out an exception to the common law collateral source rule 

where the benefit was not earned or paid for by the plaintiff. This was 

the first time in Florida that any such distinction was made. 

In Joerg, this Court expressly receded from Stanley and 

reaffirmed its adherence to the common law collateral source rule 

which applied to evidence of all third-party benefits, not just those 

paid for or earned by the plaintiff. In other words, the Court reverted 

to the common law collateral source rule as it had been applied in 

Florida and across the country for more than 100 years.  

In coming to its conclusion in Joerg, the Court recognized the 

inherent prejudicial effect of evidence of collateral source benefits. It 

is well-established in the law that the prejudice of admitting evidence 

of collateral source benefits adversely effects plaintiffs as to both 

liability and damages.  

Accordingly, this Court should conclude that the common law 

collateral source rule and Joerg’s ratio decidendi permits a plaintiff 

to admit into evidence the full value of her past medical expenses, 

while precluding evidence of the receipt of collateral source benefits.  
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ARGUMENT 

I. The common law collateral source rule should be applied to 
allow claimants to introduce the full amount of medical 
bills charged by their medical providers, not the discounted 
amounts paid by a collateral source(s). 

 
The collateral source rule has “deep roots in English common 

law” and also “is firmly embedded in American common law.” Perreira 

v. Rediger, 778 A.2d 429, 433 (N.J. 2001); see also Restatement 

(Second) of Torts § 920A cmt. d (1979)(noting that the “collateral 

source rule is of common law origin…”); Michael F. Flynn, Private 

Medical Insurance and the Collateral Source Rule: A Good Bet?, 22 U. 

Tol. L. Rev. 39, 40 (1990) (describing the English historical origins of 

insurance and the collateral source rule). Florida’s legislature, like 

most American legislatures, adopted the common law long ago. See 

James W. Day, Extent to Which the English Common Law and Statutes 

are in Effect, 3 Fla. L. Rev. 303, 306-08 (1950) (explaining how the 

Florida Territorial Legislative Council enacted various statutes 

beginning in 1822 that adopted some form of English common law). 

Florida’s 1829 statute adopting the common law is still in effect 

today. §2.01, Fla. Stat. (2020).  
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An early American case applying the rule was The Propeller 

Monticello v. Mollison, 58 U.S. 152 (1854). In that admiralty case,1 the 

United States Supreme Court held that the damage award to the 

plaintiff should not be reduced by the amount of the insurance 

proceeds the plaintiff received. Id. at 155 (citing Yates v. Whyte, 4 

Bing. N.C. 272; Phillips on Insurance, 2163; Abbott on Shipping, 318). 

The Court explained that “[t]he contract with the insurer is in the 

nature of a wager between third parties, with which the trespasser 

has no concern.” Id. The Court concluded that under well-established 

common law principles, the tortfeasor was “bound to make 

satisfaction for the injury he has done,” and collateral benefits could 

not be considered in determining the recovery to which a plaintiff was 

entitled. Id. at 155-56.  

The Restatement (Second) of Torts stated the common-law 

collateral source rule as follows:  

Payments made to or benefits conferred on the injured 
party from other sources are not credited against the 
tortfeasor’s liability, although they cover all or a part of the 
harm for which the tortfeasor is liable.  

 

 
1 In admiralty cases, a federal court sits like a state common-law 
court. See, e.g., Air & Liquid Sys. Corp. v. DeVries, 139 S. Ct. 986, 
992 (2019). 
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Restatement (Second) of Torts § 920A (1979); see also 25A C.J.S. 

Damages § 324 (“[E]vidence that a plaintiff has received 

compensation for injuries from insurance or any other third-party 

collateral source is inadmissible in mitigation of damages.”). 

 As this Court explained in Gormley v. GTE Products Corp., 587 

So.2d 455, 457 (Fla. 1991), “[t]he collateral source rule functions as 

both a rule of damages and a rule of evidence.” As a rule of damages: 

The collateral source rule permits an injured party to 
recover full compensatory damages from a tortfeasor 
irrespective of the payment of any element of those 
damages by a source independent of the tortfeasor.... The 
rule rests on a concept of justice: a tortfeasor should not 
benefit ... from an injured party’s foresight in contracting 
for protection against injury.... 
 

Id. (citing 3 Jerome H. Nates et al., Damages in Tort Actions § 17-5, 

17-8 (1988)). As a rule of evidence, the collateral source rule prohibits 

the introduction of any evidence of payments from collateral sources, 

upon proper objection. Id.  

In Florida, the legislature has abrogated the damages portion of 

the collateral source rule. See §768.76(1), Fla. Stat.; see also Sheffield 

v. Superior Ins. Co., 800 So.2d 197, 200, n.3 (Fla. 2001); Nationwide 

Mut. Fire Ins. Co. v. Harrell, 53 So.3d 1084, 1086 (Fla. 1st DCA 2010). 
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“However, the evidentiary portion of the rule remains alive and well 

in Florida.” Id. 

While the First District described the evidentiary portion of the 

collateral source rule as “alive and well,” that was not the case after 

this Court’s decision in Florida Physician’s Insurance Reciprocal v. 

Stanley, 452 So.2d 514 (Fla. 1984). There, this Court held that 

certain types of collateral source evidence were admissible: 

We believe that the common-law collateral source rule 
should be limited to those benefits earned in some way 
by the plaintiff. Governmental or charitable benefits 
available to all citizens, regardless of wealth or status, 
should be admissible for the jury to consider in 
determining the reasonable cost of necessary future care. 
Keeping such evidence from the jury may provide an 
undeserved and unnecessary windfall to the plaintiff. 

 
Id. at 515 (emphasis added). Before Stanley, the term “collateral 

sources” never had been “limited to those benefits that a plaintiff has 

earned or paid for.” Parker v. Hoppock, 695 So.2d 424, 428 & n.1 

(Fla. 4th DCA 1997).  

 As explained above, the collateral source rule has deep roots in 

the common law, which our first legislatures in the 1820’s adopted 

as the law of Florida. See supra at 4. The rule’s evidentiary portion 

precluding evidence of payments made to or benefits conferred on the 
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plaintiff from any collateral source—never has been abrogated by the 

legislature for nearly two centuries. Granted, this Court in Stanley 

abrogated what the legislature never has abrogated. But Stanley was 

an aberration. And it put Florida in the minority nationally, as a 

majority of states allow a plaintiff to recover (and thus present 

evidence of) the amount originally billed by the medical provider, not 

the amount ultimately paid by a third-party to settle the bill. See Wills 

v. Foster, 892 N.E.2d 1018, 1028 (2008), and the cases cited therein.  

 Application of Stanley in the years after its issuance plagued 

Florida’s trial and appellate courts. See Joerg v. State Farm Mut. Auto. 

Ins. Co., 176 So.3d 1247, 1251 (Fla. 2015)(recognizing that “[t]he 

courts of this state have struggled to apply Stanley.”). Many courts 

ultimately limited Stanley to its facts and held that Stanley did not 

apply to other cases. Id. In other words, many courts continued to 

apply the common law collateral source rule as they had for more 

than 150 years.  

 In Joerg, this Court sought to correct course as to the 

application of the collateral source rule. Accordingly, the Court 

receded from Stanley “to the extent that it supported the admission 

of social legislation benefits as an exception to the evidentiary 
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collateral source rule.” Id. at 1256. The court explained that the rule 

laid out in Stanley was intended to be a “very narrow exception to the 

collateral source rule.” Id. The Court also recognized that its position 

in Stanley was the minority throughout the country, as most courts 

applied the common law collateral source rule, which precluded 

evidence of any collateral source payments made on behalf of the 

plaintiff. Id. (citing Wills v. Foster, 892 N.E.2d 1018, 1023 (2008); 

Restatement (Second) of Torts § 920A cmt. c(4) (noting that social 

legislation benefits are subject to the collateral source rule of 

damages)). 

 In Joerg, the specific issue presented was whether evidence of 

potential future Medicare benefits that might potentially be paid on 

behalf of the plaintiff were admissible. The Court held they were not 

under the common law collateral source rule. The issue here, as 

certified by the Second District, is whether this Court’s decision in 

Joerg extends to evidence of past benefits paid on behalf of the 

plaintiff. Dial v. Calusa Palms Master Ass’n, 308 So.3d 690, 692 (Fla. 

2d DCA 2020). As explained thoroughly in Petitioner’s Initial Brief (IB 
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12-15), this Court’s ratio decidendi2 in Joerg clearly applied to 

evidence of both past and future benefits.  

This Court is not being asked here to extend the common law 

collateral source rule, which the early legislatures adopted when 

making the common law the law of Florida. Instead, it is being asked 

to apply the common law collateral source rule as it existed in Florida 

for more than 150 years before Stanley and bring Florida back in line 

with the majority of states that allow a plaintiff to present evidence 

of the amount billed by her medical providers without regard to how 

much may have been paid by a third-party to satisfy the bill. Cf. Wills, 

892 N.E.2d at 1028.  

II. Claimants will be prejudiced if they are limited to admission 
of evidence of how much a third-party paid to satisfy bills 
for past medical expenses, as opposed to the amount 
actually billed by their medical providers. 
 
It is well-established that the primary reason that a defendant 

is prohibited from admitting evidence of collateral source payments 

is that such evidence will prejudice the plaintiff. See Eichel v. New 

York Cent. R.R. Co., 375 U.S. 253, 255–56 (1963)(recognizing that the 

 
2 “The principle or rule of law on which a court’s decision is founded.” 
RATIO DECIDENDI, Black’s Law Dictionary (11th ed. 2019). 
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plaintiff’s “receipt of collateral social insurance benefits involves a 

substantial likelihood of prejudicial impact”); Tipton v. Socony Mobil 

Oil Co., 375 U.S. 34, 37 (1963)(noting that the prejudicial effect of the 

admission of collateral source evidence would have a prejudicial 

effect as to both liability and damages); Joerg v. State Farm Mut. Auto. 

Ins. Co., 176 So. 3d 1247, 1255 (Fla. 2015)(noting the “inherently 

prejudicial effect of evidence of collateral source benefits”); Gormley 

v. GTE Products Corp., 587 So.2d 455, 458 (Fla. 1991)(“Evidence of 

collateral source benefits may lead the jury to believe that the plaintiff 

is trying to obtain a double or triple payment for one injury or to 

believe that compensation already received is sufficient 

recompense.”)(quotations omitted); see also 25A C.J.S. Damages § 

324 (collateral source evidence is inadmissible “because of the danger 

that the jury may be prejudiced, inclined to find no liability, or to 

reduce a damage award when it learns that the plaintiff's loss is 

entirely or partially covered, thereby giving the tortfeasor a windfall”). 

“Evidence of eligibility for Medicare, Medicaid, welfare, and 

similar social legislation benefits may have an even greater 

prejudicial impact on juries.” Joerg, 176 So.3d at 1255; That is 

because to some, “[t]he very image of a plaintiff as one who accepts 
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governmental hand-outs carries a substantial likelihood of prejudice 

that outweighs any marginal probative value.” Parker v. Hoppock, 695 

So.2d 424, 428 (Fla. 4th DCA 1997).  

Limiting a plaintiff to introduction of the amount actually paid 

to satisfy past medical bills has another very practical prejudicial 

effect on a plaintiff’s ability to recover the full value of her future 

medical expenses. If only evidence of the amount a third-party such 

as Medicare pays for the plaintiff’s medical expenses, the jury will be 

materially misled as to the severity of the plaintiff’s injuries. This will 

hamper the jury’s ability to determine the need for, and the 

reasonable value of, future medical expenses.3 

For example, let us imagine a plaintiff undergoes physical 

therapy weekly for an injury caused by the defendant. The plaintiff’s 

medical provider bills her $100 per visit for the therapy. Medicare 

pays the provider $10 in full satisfaction of the $100 bill. The plaintiff 

is expected to need the same therapy weekly for the indefinite future. 

At trial, pursuant to the defense position, the plaintiff would be 

limited to admitting evidence that the physical therapy expense was 

 
3 While in this case, the Plaintiff did not present evidence of the need 
for any future medical care, that is often not the case. 
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just $10 because that is what Medicare paid. Then, the plaintiff will 

have to ask the jury to award her $100 for all future therapy sessions. 

What is the jury going to think about this disparity? They will think 

that the plaintiff is trying to pull a fast one on them to obtain more 

damages than she deserves. Accord Gormley, 587 So.2d at 458 

(“Evidence of collateral source benefits may lead the jury to believe 

that the plaintiff is trying to obtain a double or triple payment …”). 

Limiting plaintiffs to admitting only the amount billed for past 

medical expenses creates two categories of plaintiffs—those who are 

insured or eligible for social legislation benefits such as Medicare or 

Medicaid, and those that are not. An insured plaintiff will seem to be 

less injured than an uninsured plaintiff because medical bills 

admitted will be so much more for the uninsured plaintiff. That is not 

the way the system should work. As one court explained, “[w]e think 

they [both insured and uninsured claimants] bleed the same.” 

Robinson v. Bates, 828 N.E.2d 657, 673 (Ohio Ct. App. 2005), aff'd 

on other grounds, 857 N.E.2d 1195 (Ohio 2006).  
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CONCLUSION 

For the reasons discussed above, the Amicus Curiae 

respectfully asks this Court to quash the Second District’s decision 

in this case and make clear that this Court’s decision in Joerg applies 

to the admissibility of evidence of both past and future medical 

expenses.  
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