
IN THE SUPREME COURT OF FLORIDA
(Before a Referee)

THE FLORIDA BAR, Supreme Court Case
No. SC21-1675

Complainant,
The Florida Bar File

v. . No. 2021-30,198 (5A) (CES)

M LANIE L. JOHNSON,

Respondent.

REPORT OF REFEREE

I. SUMMARY OF PROCEEDINGS

Pursuant to the undersigned being duly appointed as referee to

conduct disciplinary proceedings herein according to Rule 3-7.6, Rules of

Discipline, the following proceedings occurred:

On December 7, 2021, The Florida Bar filed its Petition for

Emergency Suspension against Respondent in these proceedings. On

December 9, 2021, the Supreme Court of Florida entered its order

temporarily suspending Respondent from the practice of law on an

emergency basis. On January 25, 2022, a case management conference

was held in this matter, scheduling the final hearing for February 25, 2022,

and, if necessary, a sanction hearing on March 4, 2022. On February 17,

2022, Respondent filed her Motion for Continuance, which this Referee

called up for hearing on February 18, 2022. Respondent submitted a



signed Notice of Waiver, waiving the time requirements as set forth in R.

Reg. Fla. Bar 3-5.2(I) and Respondent's request for continuance was

granted by this Referee. As a result, an extension of time to file the Report

of Referee in this matter was requested and was granted by the Court on

February 24, 2022, allowing up to, and including May 2, 2022, to file the

Report of Referee. On March 25, 2022, a final hearing was held in this

matter. The Florida Bar entered Exhibits 1-10 into evidence and presented

testimony from Ms. Kimberly Caputo (former client of Respondent), Mr.

David Pennell (staff investigator with The Florida Bar), Mr. Bruce Barnett

(staff investigator with The Florida Bar), and Mr. Matthew Herdeker (staff

auditor with The Florida Bar). Respondent entered into evidence her

proposed final hearing exhibits and presented testimony from her husband,

Mr. William Johnson, in addition to Respondent's own testimony. After

considering the evidence at the final hearing, the sanction hearing was

required. On April 1, 2022, a hearing as to sanctions was held. The Bar

entered its Sanction Hearing Exhibit 1 into evidence and presented

testimony from Mr. Bruce Barnett. Respondent did not enter any exhibits

into evidence at the sanction hearing but testified on her own behalf. AII

items properly filed including pleadings, recorded testimony (if transcribed),

exhibits in evidence and the report of referee constitute the record in this

case and are forwarded to the Supreme Court of Florida.
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During the course of this proceeding, Respondent was not

represented by counsel and appeared pro se. The Florida Bar was

represented by Ashley Taylor Morrison, Esq. and Carrie Constance Lee,

Esq.

II. FINDINGS OF FACT

Jurisdictional Statement. Respondent is, and at all times mentioned

during this investigation was, a member of The Florida Bar, subject to the

jurisdiction and Disciplinary Rules of the Supreme Court of Florida.

Narrative Summary Of Case.

Mayfield Settlement Funding

Ms. Debbie Geer of Mayfield Settlement Funding filed a bar complaint

alleging that Respondent, as counsel for Mr. William Johnson, entered into

an agreement with Mayfield Settlement Funding (Mayfield) to receive an

advance of $750.00 against a personal injury settlement. In the complaint,

Mayfield stated that Respondent had failed to repay the advance of funds

despite executing an Acknowledgment of Counsel recognizing

Respondent's obligations to distribute the proceeds of the claim and stating

that she would have control over the claim's proceeds.

Respondent advised the Bar that Mr. Johnson was her estranged

husband and stated that he intercepted the settlement check and deposited

it into Respondent's operating account after it was delivered to
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Respondent's home address. Respondent stated that she was unable to

repay Mayfield because Mr. Johnson spent the funds without Respondent's

knowledge. Respondent believed that she did not have a duty to repay the

funds.

After further investigation, the Bar initiated a compliance audit of

Respondent's trust account on or about July 12, 2021. The Bar also

reviewed bank statements from Respondent's operating account. The

records revealed that on August 13, 2019, Mayfield wired the $750.00 to

Respondent's trust account for the benefit of Mr. Johnson. The records

from Respondent's trust and operating account revealed that the personal

injury settlement check payable to William H. Johnson and Melanie L.

Johnson, PLLC for $5,000.00 from Panda Restaurant Group, Inc. was

deposited into Respondent's operating account on August 26, 2019.

Once the settlement check was deposited into Respondent's

operating account, Respondent made payments totaling $2,031.06 from

the account for her own benefit including payments for $315.00 to The

Florida Bar for her annual membership dues, $700.00 to Credit Acceptance

for her car loan payment, $332.25 to Spectrum for payment for her cable or

internet usage and a $683.81 payment for a home mortgage. As of

September 3, 2019, the settlement funds were nearly exhausted with the
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remaining balance in the Regions Bank operating account on that date only

$6.75.

Mr. Johnson testified that he obtained the settlement check, signed it,

and deposited it into the ATM in order to make cash withdrawals to

purchase drugs. Mr. Johnson stated that his conduct was the result of his

long-term drug addiction.

MHP ORMOND BEACH, LLC

In a second matter, Respondent represented MHP Ormond Beach,

LLC, the plaintiff in an eviction matter filed in Volusia County, Florida.

In a stipulation dated May 21, 2019, the defendant in the matter agreed to

pay MHP Ormond Beach, LLC $2,282.00 for past due rent from the court

registry. The Bar's audit revealed that on June 29, 2019, Respondent

deposited a check in the amount of $2,282.00 from the Volusia County

Clerk of Circuit Court, Court Registry into her Regions Bank operating

account. The check was payable to MHP Ormond Beach, LLC c/o Melanie

L Johnson PLLC. The deposit cleared July 1, 2019.

By July 8, 2019, nearly all of the funds belonging to MHP Ormond

Beach, LLC were spent. Respondent spent some of the funds for her own

benefit such as paying $653.43 to Credit Acceptance for her car loan

payment on July 3, 2019. The remainder of the funds were spent on a

home mortgage payment, ATM withdrawals, and various retail purchases.
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On August 2, 2019, Respondent purchased a cashier's check in the

amount of $2,282.00, payable to MHP Ormond Beach, LLC, using funds

from her Regions Bank trust account. The purpose of the cashier's check

was to satisfy the stipulation in the MHP Ormond Beach, LLC matter.

The Bar's audit of Respondent's records revealed that Respondent

made entries in her trust account records that did not accurately reflect the

payment to MHP Ormond Beach, LLC because she recorded the payment

to MHP Ormond Beach, LLC on a ledger card for her unrelated client

Caroline Shea and recorded the payment in her trust account journal with

Ms. Shea's last name and the description "payment of settlement." The

MHP Ormond Beach, LLC matter was unrelated to Ms. Shea's settlement.

C.S. SETTLEMENT MATTER

In a third matter, client Caroline Shea hired Respondent to represent

her in a claim for personal injuries. On October 5, 2021, Ms. Shea advised

The Florida Bar Staff Investigator that Respondent facilitated a settlement

for $3,000.00. The signed settlement statement for Ms. Shea's matter

showed that Ms. Shea was owed proceeds of $2,290.00 from the

settlement. However, Ms. Shea could not recall whether she ever received

any funds from the settlement. The Bar's audit revealed that on August 19,

2019, Respondent deposited an insurance settlement check for Ms. Shea's

matter in the amount of $3,000.00 into her trust account and that no
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payments were issued by Respondent to Ms. Shea from the law firm trust

account or the operating account.

A.A. REFUND MATTER

In a fourth matter, Ms. Amanda Allison hired Respondent to represent

her in a landlord-tenant dispute. Ms. Allison advised the Bar that

Respondent recovered a $300.00 security deposit from an apartment

complex for her. However, Respondent took approximately eleven months

to remit the funds to Ms. Allison. Respondent ultimately reimbursed Ms.

Allison in the form of a money order, but only after Ms. Allison and her

boyfriend contacted Respondent multiple times seeking payment.

The Bar's audit revealed that on July 24, 2020, Respondent

deposited a check from Bell Partners, Inc. in the amount of $300.00 into

her operating account. The Bar's audit discovered that a portion of Ms.

Allison's funds was used to correct an existing overdraft in Respondent's

operating account. By July 29, 2020, the entire $300.00 of Ms. Allison's

funds was spent. The balance in Respondent's operating account on that

date was negative $406.47.

K.C. DEPOSIT RETURN

In a fifth matter, Ms. Kimberly Caputo hired Respondent regarding a

landlord-tenant dispute and paid Respondent a flat fee of $500.00. Ms.

Caputo's primary goal was to terminate her lease, but she had also paid
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her landlord a security deposit and hoped to obtain a refund of the deposit.

With Respondent's assistance, Ms. Caputo was able to terminate her

lease. However, Ms. Caputo never received any funds from Respondent for

a return of the deposit. The landlord, Mr. Christopher Lind, confirmed to

the Bar's staff investigator that he paid the refund of Ms. Caputo's deposit

in the amount of $2,250.00 at Respondent's direction and that the check

was posted against his account in August 2020.

The Bar's audit revealed that on August 27, 2020, Respondent

deposited a check payable to Ms. Caputo in the amount of $2,250.00 into

Respondent's operating account. By August 31, 2020, nearly the entire

$2,250.00 belonging to Ms. Caputo had been spent through ATM

withdrawals and various retail purchases. The Bar's audit did not reveal

any payments to Ms. Caputo from Respondent's operating account or trust

account. Respondent claimed that Ms. Caputo's statements in an email to

Respondent authorized her to keep the funds as Respondent's earned

fees. Ms. Caputo denied ever authorizing Respondent to keep the funds

as Respondent's earned fees. Ms. Caputo further stated that she was not

notified by Respondent that the check from Mr. Lind had been received by

Respondent and so Ms. Caputo was unaware that the deposit had been

refunded at that time.
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Ill. RECOMMENDATIONS AS TO GUILT.

I recommend that Respondent be found guilty of violating the

following Rules Regulating The Florida Bar:

A. 3-4.3 The standards of professional conduct required of

members of the bar are not limited to the observance of rules and

avoidance of prohibited acts, and the enumeration of certain categories of

misconduct as constituting grounds for discipline are not all-inclusive nor is

the failure to specify any particular act of misconduct be construed as

tolerance of the act of misconduct. The commission by a lawyer of any act

that is unlawful or contrary to honesty and justice may constitute a cause

for discipline whether the act is committed in the course of the lawyer's

relations as a lawyer or otherwise, whether committed within Florida or

outside the state of Florida, and whether the act is a felony or a

misdemeanor.

With regard to Rule 3-4.3, I find that there were multiple instances in

which Respondent engaged in conduct that was contrary to honesty and

justice. Respondent failed to disclose her relationship with Mr. William

Johnson to Mayfield Settlement Funding (Mayfield) when Respondent

guaranteed to repay the advanced funds to Mayfield from Mr. Johnson's

personal injury settlement. Due to Respondent's failure to disclose that Mr.

William Johnson was Respondent's husband, Mayfield had no reason to
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suspect that the guaranteed funds would be accessible by Mr. Johnson and

that there would be an additional risk to engaging in the transaction. I find

that Respondent's omission in this regard to be dishonest as well as

knowing and deliberate.

Respondent also allowed Mr. Johnson access to her operating

account where those funds and other client funds were deposited and

ultimately depleted. Respondent was not transparent with Mayfield

regarding the state of the settlement proceeds even after Respondent

became aware that the settlement proceeds had been spent. Respondent

refused to honor her obligation to return Mayfield's advance. Instead,

Respondent continues to maintain that she had no duty to repay Mayfield

and that Mayfield's actions in attempting to recoup their funds, including

reporting Respondent to The Florida Bar, amounted to extortion.

Regarding the MHP Ormond Beach matter, Respondent deposited

funds that should have been held in trust for MHP Ormond Beach to her

operating account where they were depleted. Respondent was aware that

the funds had been spent because there were insufficient funds in her

operating account at the time to pay MHP Ormond Beach. Respondent had

to obtain a cashier's check drawn on her trust account to pay MHP Ormond

Beach its funds. Respondent failed to report the shortage to the Bar and

failed to notify MHP Ormond Beach of the issue. I find that Respondent
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intentionally misappropriated the original funds that should have been held

in trust for MHP Ormond Beach. Respondent's conduct was contrary to

honesty and justice.

Regarding the Caroline Shea matter, respondent deposited the

settlement proceeds from Ms. Shea's personal injury matter into her trust

account and failed to make any disbursement to Ms. Shea for her portion of

the funds. Respondent's conduct was dishonest and was an intentional

misappropriation of Ms. Shea's settlement funds.

Regarding the Amanda Allison matter, Respondent deposited Ms.

Allison's security deposit check into her operating account and the funds

were depleted. Respondent sent a money order to Ms. Allison for the

funds but only after repeated inquiries. There was a significant delay in

Respondent's repayment of the funds. Respondent intentionally

misappropriated the original funds that were due to Ms. Allison by placing

them into her operating account and depleting them.

Regarding the Kimberly Caputo matter, Respondent negotiated the

return of Ms. Caputo's security deposit from Ms. Caputo's landlord without

Ms. Caputo's knowledge. Respondent failed to advise Ms. Caputo when

she received the check from the landlord for the funds and instead

deposited them into her operating account where they were depleted. I find

Respondent's claim that Ms. Caputo authorized Respondent to keep the
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funds as part of her legal fees to lack credibility. Additionally, I find that any

belief by Respondent that she was authorized to keep the funds to be

completely unreasonable and not supported by the evidence. I find that

Respondent intentionally misappropriated Ms. Caputo's funds and that this

conduct is contrary to honesty and justice.

B. 4-1.15 A lawyer shall comply with The Florida Bar Rules

Regulating Trust Accounts. There are multiple instances of Respondent's

failure to comply with The Florida Bar Rules Regulating Trust Accounts,

which will be discussed in more detail in my findings under each specific

rule violation for Chapter 5. In summary, Respondent failed to maintain the

minimum trust account records, failed to follow the minimum trust

accounting procedures, engaged in a pattern of commingling client funds

with her own personal funds, created shortages in the trust account, failed

to report the shortages to the Bar, failed to properly designate the account

as a trust account pursuant to Chapter 5, used client funds for a purpose

other than the purpose for which they were intended, failed to notify a client

of the receipt of her funds, failed to promptly deliver client trust funds to

clients, and intentionally misappropriated client funds.

C. 4-8.4(c) A lawyer shall not engage in conduct involving

dishonesty, fraud, deceit, or misrepresentatiori, except that it shall not be

professional misconduct for a lawyer for a criminal law enforcement agency
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or regulatory agency to advise others about or to supervise another in an

undercover investigation, unless prohibited by law or rule, and it shall not

be professional misconduct for a lawyer employed in a capacity other than

as a lawyer by a criminal law enforcement agency or regulatory agency to

participate in an undercover investigation, unless prohibited by law or rule.

As discussed in detail in my findings regarding Rule 3-4.3,

Respondent has displayed a pattern of dishonest conduct in connection

with her handling of client funds and also in her interactions with Mayfield

Settlement Funding. Respondent continued to engage in dishonest

conduct during the Bar's disciplinary investigation. Respondent

reconstructed her trust account records when the Bar sought trust account

records, and submitted a client ledger and journal that contained false and

misleading entries. Respondent's records reflected that Respondent had

made a disbursement to Ms. Shea for her portion of the personal injury

settlement, when in fact she had not. I find the submission of these false

and misleading records by Respondent to be dishonest. I also find that

Respondent's actions in this regard were intentionally deceptive and were a

deliberate attempt to conceal her misconduct from the Bar.

D. 5-1.1(a)(1) A lawyer must hold in trust, separate from the

lawyer's own property, funds and property of clients or third persons that

are in a lawyer's possession in connection with a representation. All funds,
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including advances for fees, costs, and expenses, must be kept in a

separate federally insured bank, credit union, or savings and loan

association account maintained in the state where the lawyer's office is

situated or elsewhere with the consent of the client or third person and

clearly labeled and designated as a trust account except: (A) A lawyer may

maintain funds belonging to the lawyer in the lawyer's trust account in an

amount no more than is reasonably sufficient to pay bank charges relating

to the trust account; and (B) A lawyer may deposit the lawyer's own funds

into trust to replenish a shortage in the lawyer's trust account. Any deposits

by the lawyer to cover trust account shortages must be no more than the

amount of the trust account shortage, but may be less than the amount of

the shortage. The lawyer must notify the bar's lawyer regulation department

immediately of the shortage in the lawyer's trust account, the cause of the

shortage, and the amount of the replenishment of the trust account by the

lawyer.

Respondent engaged in repeated acts of commingling by depositing

client funds that should have been held in trust into her operating account.

Respondent commingled MHP Ormond Beach's funds, Ms. Allison's funds,

and Ms. Caputo's funds with her personalloperating account funds.

Respondent's conduct created shortages in her trust account as those
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client funds were depleted and Respondent failed to report any of these

shortages to the Bar.

E. 5-1.1(b) Money or other property entrusted to a lawyer for a

specific purpose, including advances for fees, costs, and expenses, is held

in trust and must be applied only to that purpose. Money and other property

of clients coming into the hands of a lawyer are not subject to counterclaim

or setoff for attorney's fees, and a refusal to account for and deliver over

the property on demand is conversion.

Respondent engaged in intentional misappropriation with regard to

MHP Ormond Beach's funds, Ms. Allison's funds, Ms. Caputo's funds, and

Ms. Shea's funds. Some of those funds were used for Respondent's own

benefit to pay her personal obligations. Respondent also used one client's

funds to pay the obligation of another unrelated client when she issued a

cashier's check drawn on her trust account to pay MHP Ormond Beach

after she had misappropriated MHP Ormond Beach's original funds.

F. 5-1.1(e) On receiving funds or other property in which a client

or third person has an interest, a lawyer must promptly notify the client or

third person. Except as stated in this rule or otherwise permitted by law or

by agreement with the client, a lawyer must promptly deliver to the client or

third person any funds or other property that the client or third person is
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entitled to receive and, on request by the client or third person, must

promptly render a full accounting regarding the property.

Regarding the Amanda Allison matter, Respondent failed to promptly

deliver the funds to Ms. Allison resulting in a substantial delay of

approximately eleven months before the funds were received. Respondent

only paid Ms. Allison her funds after repeated inquiries from Ms. Allison and

Ms. Allison's boyfriend, whom Respondent was representing in an

unrelated matter.

Regarding the Kimberly Caputo matter, Respondent failed to notify

Ms. Caputo that she had received a check for the return of Ms. Caputo's

security deposit. Respondent failed to deliver Ms. Caputo's funds to her

altogether.

Regarding the Caroline Shea matter, Respondent also failed to

deliver the settlement funds to Ms. Shea.

G. 5-1.2(b) Records may be maintained in their original format or

stored in digital media as long as the copies include all data contained in

the original documents and may be produced when required. The following

are the minimum trust accounting records that must be maintained: (1) a

separate bank or savings and loan association account or accounts in the

name of the lawyer or law firm and clearly labeled and designated as a

"trust account"; (6) a separate cash receipts and disbursements journal,
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including columns for receipts, disbursements, transfers, and the account

balance, and containing at least: (A) the identification of the client or matter

for which the funds were received, disbursed, or transferred; (B) the date

on which all trust funds were received, disbursed, or transferred; (C) the

check number for all disbursements; and (D) the reason for which all trust

funds were received, disbursed, or transferred; (7) a separate file or ledger

with an individual card or page for each client or matter, showing all

individual receipts, disbursements, or transfers and any unexpended

balance, and containing: (A) the identification of the client or matter for

which trust funds were received, disbursed, or transferred; (B) the date on

which all trust funds were received, disbursed, or transferred; (C) the check

number for all disbursements; and (D) the reason for which all trust funds

were received, disbursed, or transferred.

Respondent's trust account was not clearly labeled and designated

as a trust account. Respondent's trust account did not reflect the trust

account label on her bank statements, nor did the checks or deposit tickets

indicate that the account was a trust account. Respondent submitted a

cash receipts and disbursement journal and a client ledger to the Bar that

contained false and misleading entries regarding a deposit and

disbursement of settlement proceeds for her client Caroline Shea.

IV. STANDARDS FOR IMPOSING LAWYER SANCTIONS
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I considered Florida's Standards for Imposing Lawyer Sanctions

(Florida's Standards) prior to recommending discipline.

Florida's Standards indicate that the following general factors should

be considered in imposing sanctions:

a) duties violated;

b) the lawyer's mental state;

c) the potential or actual injury caused by the lawyer's misconduct;

d) the existence of aggravating or mitigating factors.

I find that Respondent violated the following duties (with appropriate

sanctions), which are set forth in Florida's Standards:

4.1 Failure to Preserve the Client's Property

4.1(a) Disbarment is appropriate when a lawyer intentionally or

knowingly converts client property regardless of injury or potential injury.

4.6 Lack of Candor

4.6(a) Disbarment is appropriate when a lawyer knowingly or

intentionally deceives a client with the intent to benefit the lawyer or

another regardless of injury or potential injury to the client.

5.1 Failure to Maintain Personal Integrity

5.1(a)(6) Disbarment is appropriate when a lawyer engages in any

other intentional conduct involving dishonesty, fraud, deceit, or
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misrepresentation that seriously adversely reflects on the lawyer's fitness to

practice.

7.1 Deceptive Conduct or Statements and Unreasonable or Improper

Fees

7.1(a) Disbarment is appropriate when a lawyer intentionally engages

in conduct that is a violation of a duty owed as a professional with the intent

to obtain a benefit for the lawyer or another and causes serious or

potentially serious injury to a client, the public, or the legal system.

Considering Respondent's mental state as suggested by Florida's

Standards, I find no competent evidence demonstrating that Respondent's

mental faculties were impaired during the relevant time period of the

alleged acts of misconduct or otherwise.

Considering the injury factor as suggested by Florida's Standards, I

find that there is significant actual injury in this matter. Respondent's

intentional misappropriation of client funds caused actual injury to multiple

clients. Respondent only paid Ms. Allison her funds after a substantial

delay and in response to repeated inquiries. Respondent never paid Ms.

Caputo and Ms. Shea their funds. Ms. Caputo incurred a financial loss in

the amount of $2,250.00 and Ms. Shea incurred a financial loss in the

amount of $2,290.00. Respondent also failed to honor her obligations

under the agreement with Mayfield Settlement Funding and there was no
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evidence presented to show that Mayfield was ever paid. Mayfield incurred

a financial loss of $750.00.

3.2(b) Aqqravating Factors:

3.2(b)(2) Dishonest or selfish motive. Respondent's intentional

misappropriation of client funds demonstrates a dishonest and selfish

motive.

3.2(b)(3) A pattern of misconduct. Respondent's misuse of client

funds was ongoing and was not an isolated incident. Respondent also

intentionally misappropriated the funds of multiple clients.

3.2(b)(4) Multiple offenses. Respondent failed to maintain her trust

account in substantial minimum compliance with the rules, failed to

maintain the minimum required trust accounting records, and routinely

deposited client funds into her operating account that should have been

held in trust. Respondent then misappropriated those client funds to pay

personal expenses.

3.2(b)(6) Submission of false evidence, false statements, or other

deceptive practices during the disciplinary process. Respondent failed to

maintain contemporaneous trust account records and Respondent

reconstructed her records when the Bar sought records during the

disciplinary process. Respondent's reconstructed records that she

submitted to the Bar contained false and misleading client ledger and
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journal entries. The manner in which Respondent reconstructed her

records was intentionally deceptive and reflects a deliberate attempt to

conceal her misconduct from the Bar.

3.2(b)(9) Substantial experience in the practice of law. Respondent is

an experienced practitioner, having been admitted to The Florida Bar in

2004.

3.2(b)(10) Indifference to making restitution. Throughout the

disciplinary process, Respondent has displayed an indifference to making

restitution along with a lack of accountability for her actions. Respondent

has expressed no interest in repaying Ms. Shea, Ms. Caputo, or Mayfield

Settlement Funding the funds that they are owed. Instead, Respondent

has repeatedly argued that she does not have an obligation to repay those

funds. Respondent maintains that Mayfield's actions in threatening to report

her to the Bar, and ultimately doing so, amounted to extortion of funds that

the Respondent did not owe, because her husband took the funds, not her.

Respondent maintains that because Ms. Shea is not sure if she was ever

paid, then she does not owe her the money, despite the fact that there are

no records of Ms. Shea ever receiving payment. Respondent continues to

maintain that Ms. Caputo's email authorized her to pursue and keep any

funds recovered from her deposit. Respondent's lack of insight, remorse
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and accountability creates a danger to the public should she be permitted

to continue to practice law.

Although not specifically enumerated in Florida's Standards, I also

find Respondent's failure to comply with R. Reg. Fla. Bar 3-5.1(h) and the

Court's Order of Emergency Suspension to be an aggravating factor. At

the sanction hearing, the Bar introduced competent evidence showing that

Respondent failed to timely submit her sworn affidavit to The Florida Bar

pursuant to Rule 3-5.1(h). Although Respondent ultimately submitted her

affidavit to the Bar, the attached list of persons notified of the suspension

was not in compliance with Rule 3-5.1(h). As of February 9, 2022,

Respondent had failed to submit an amended list and was not in

compliance with the Rule. At the sanction hearing, the Bar also presented

the testimony of staff investigator Bruce Barnett. Mr. Barnett testified that

he was tasked with a portion of the investigation regarding Respondent's

compliance with the Court's Order of Emergency Suspension. Mr. Barnett

interviewed a client of Respondent, Mr. Anthony Teel, following

Respondent's emergency suspension. Mr. Teel advised that he was

shocked to learn from the Bar that Respondent was suspended. Mr. Teel

advised that Respondent had not provided him with a copy of the Court's

suspension order. Mr. Barnett testified that he also reached out to

members of the judiciary that were assigned to Mr. Teel's case, Judge
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Leah R. Case and Judge Dennis Craig, through their judicial assistants.

Mr. Barnett was informed that neither judge was provided a copy of the

Court's Order of Emergency Suspension by Respondent.

3.3(b) Mitigating Factors:

3.3(b)(1) Absence of a prior disciplinary record.

3.3(b)(3) Personal or emotional problems. Respondent was

experiencing personal problems related to her responsibilities as the

primary caregiver to her father who was in hospice care.

V. CASE LAW

I note that disbarment is the presumed appropriate sanction, absent

significant mitigation, for intentional misappropriation of client funds.

Significant mitigation that would provide a basis to rebut the presumption of

disbarment as the appropriate sanction is not present in this case. Although

I find mitigating factors to apply and have given them consideration, I find

that the mitigating factors are substantially outweighed by the aggravating

factors. I further find that the presence of these mitigating factors does not

diminish the seriousness of the misconduct, nor should it reduce the

presumptive sanction of disbarment in this case. I considered the following

case law prior to recommending discipline:

In The Florida Bar v. Alters, 260 So. 3d 72 (Fla. 2018), the Court

imposed disbarment for engaging in dishonest and deceitful conduct by
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using one client's money to pay obligations owed to another client. During

a time period of slightly more than one year, there were forty-nine transfers

from Alters law firm's trust account to its operating account totaling more

than two million dollars. Although Alters did not make the transfers, he did

nothing to correct the situation once he learned of it. He did not report the

situation to the Bar or to his law partners. Alters did not implement any

safeguards to prevent further improper transfers of client funds from

occurring and did not institute measures to ensure compliance with the

rules governing trust account management. Alters misrepresented to the

Bar the status of his law firm's trust account by certifying that it was in

compliance with the rules when, in fact, he was aware this was not true.

In The Florida Bar v. Mirk, 64 So. 3d 1180 (Fla. 2011), an attorney

was disbarred for misappropriating client funds despite arguing he had an

agreement with the client entitling him to a portion of the funds as payment

of his flat fee in the case. Mirk was hired to represent the client in resolving

a dispute with the client's former attorneys regarding an investment deal.

Mirk negotiated a settlement, deposited the settlement check to his trust

account and issued the proceeds to his client. The client, however, failed

to negotiate the check in a timely manner. The client then hired Mirk to

establish an investment platform where Mirk would serve as corporate

counsel for the project. Mirk and the client had an oral agreement as to
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Mirk's compensation being a flat fee and an annual salary. The client

denied having any agreement for payment of a flat fee. After Mirk learned

the client had not cashed the previous settlement check, he stopped

payment on it, without advising the client, and began a series of

transactions disbursing the funds for the new, unrelated investment

platform project to himself. The disbursements were equal in amount to the

stale settlement check. Mirk intentionally concealed his disbursements

from his client. Mirk argued he merely was taking payment for fees he was

owed for the two legal matters but was unable to produce any invoices,

billing statements, fee contracts, or engagement letters to support his

claim. In a second case, Mirk was hired to represent a client in a dispute

with a building contractor where the client paid a retainer. Mirk never

advised the client that the retainer was nonrefundable, and the referee

determined the retainer was intended as an advance fee payment. Mirk

improperly deposited the retainer to his operating account rather than to his

trust account.

In The Florida Bar v. Valentine-Miller, 974 So. 2d 333 (Fla. 2008), an

attorney was disbarred for grossly inadequate recordkeeping and

misappropriation despite the presence of significant mitigation. Valentine-

Miller's poor recordkeeping made it impossible to determine the exact total

of client funds she converted. Additionally, Valentine-Miller abandoned her
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law practice. Valentine-Miller presented significant mitigation in her

defense of the Bar's disbarment recommendation, including serious illness,

severe substance abuse problems for which she voluntarily sought

treatment, and other significant personal problems. The referee found that

Valentine-Miller's limited experience as a public defender did not provide

her with trust account recordkeeping experience. Valentine-Miller admitted

that she owed some of her clients money and when she received their

settlement funds, she paid herself her fee and refused to remit the balance

to the clients. The Court found this did not demonstrate mere negligence.

Further, the Court found no support for the referee's finding that Valentine-

Miller lacked a dishonest motive and did not intentionally misappropriate

client funds. The Court held that because she intentionally misappropriated

client funds, a finding of dishonesty could be found. Valentine-Miller's

extensive and compelling mitigation failed to overcome the presumption

that disbarment was the appropriate sanction.

VI. RECOMMENDATION AS TO DISCIPLINARY MEASURES TO BE

APPLIED

I recommend that Respondent be found guilty of misconduct justifying

disciplinary measures, and that she b.e disciplined by:

A. Immediate disbarment. Because Respondent is currently

suspended, there is no need for a wind down period for her law practice.
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B. Payment of The Florida Bar's costs in these proceedings.

C. Respondent will eliminate all indicia of Respondent's status as

an attorney on social media, telephone listings, stationary, checks,

business cards, office signs or any other indicia of Respondent's status as

an attorney, whatsoever. Respondent will no longer hold herself out as a

licensed attorney.

VII. PERSONAL HISTORY, PAST DISCIPLINARY RECORD

Prior to recommending discipline pursuant to Rule 3-7.6(m)(1)(D), I

considered the following:

Personal History of Respondent:

Age: 47

Date admitted to the Bar: September 22, 2004

Prior Discipline: None

VIII. STATEMENT OF COSTS AND MANNER IN WHICH COSTS
SHOULD BE TAXED

I find the following costs were reasonably incurred by The Florida Bar:

Investigative Costs $1,276.82
Audit Costs $7,960.50
Copy Costs $45.00
Court Reporters' Fees $1,245.70
Administrative Fee $1,250.00

TOTAL $11,778.02
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It is recommended that such costs be charged to Respondent and

that interest at the statutory rate shall accrue and be deemed delinquent 30

days after the judgment in this case becomes final unless paid in full or

otherwise deferred by the Board of Governors of The Florida Bar.

IX. DISPOSITION OF FROZEN TRUST ACCOUNT FUNDS

Pursuant to R. Reg. Fla Bar 3-5.2(c), the Bar has notified persons

known to Bar staff of their possible interest in funds contained in the frozen

trust account. The Bar has also published in the local newspaper where

Respondent practiced law prior to the suspension, notice informing the

public of the frozen trust account and that those persons with claims on the

funds should contact Bar counsel within 30 days after publication whenever

possible.

As the amount in the trust account is $26.00, which is an amount that

is $5,000.00 or less, and no persons with potential entitlement to the frozen

funds have responded to the Bar's mailed or published notices within 90

days of the date of the notices, it is recommended that the funds in

Respondent's trust account be unfrozen.

Dated this 19th day of April 2022.

/s/
Laurie E. Buchanan, Referee
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Original To:

Clerk of the Supreme Court of Florida; Supreme Court Building; 500 South
Duval Street, Tallahassee, Florida, 32399-1927,

Conforrned Copies to:

Melanie L. Johnson, Respondent, 4790 Longbow Drive, Titusville, Florida
32796-1403, mel.johnsonlaw@qmail.com,

Ashley Taylor Morrison, Bar Counsel, Orlando Branch Office, The Gateway
Center, 1000 Legion Place, Suite 1625, Orlando, Florida 32801-1050,
amorrison@floridabar.orq, orlandooffice@floridabar.orq,
ndejesus@floridabar.orq,

Carrie C. Lee, Co-Bar Counsel, Orlando Branch Office, The Gateway
Center, 1000 Legion Place, Suite 1625, Orlando, Florida 32801-1050,
clee@floridabar.org, and

Patricia Ann Toro Savitz, Staff Counsel, The Florida Bar, 651 East
Jefferson Street, Tallahassee, Florida 32399-2300, psavitz@floridabar.orq.
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