
1

IN THE SUPREME COURT OF FLORIDA

IN RE:  AMENDMENTS TO RULES 
REGULATING THE FLORIDA BAR— Case No. SC21-164
RULES 6-3.5, 6-3.6, AND 6-10.3

COMMENTS OF THE FLORIDA BAR CRIMINAL LAW SECTION

The Florida Bar Criminal Law Section hereby files the following 

comments in this cause:

I THE CRIMINAL LAW SECTION

The Criminal Law Section (CLS) of The Florida Bar, created in 1976, 

consists of over 2,300 members, including prosecutors, public defenders, 

private attorneys, judges, law professors, and others.  CLS created two 

areas of board certification, Criminal Trial and Criminal Appellate, and 

maintains a keen interest in each of those areas.     

II ADOPTION OF THE COMMENTS OF THE FLORIDA BAR 
APPELLATE PRACTICE SECTION 

CLS has reviewed the comprehensive and well-reasoned comments 

filed on April 13, 2021, by The Florida Bar Appellate Practice Section 

(APS).  Following the lead of The Florida Bar Trial Lawyers Section (TLS), 

CLS hereby agrees with, adopts, and reasserts those comments on its own 

behalf, and urges the Court to apply the relief requested by APS beyond 

merely appellate practice to all certification areas, including criminal trial 

and criminal appellate board certification.
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Specifically, for the reasons articulated in the APS Comments, CLS, 

like TLS, is gravely concerned by the Board of Governors’ (BOG) proposed 

removal of certification committees’ discretion to waive certain 

requirements upon good cause shown by an applicant and approve 

certification or recertification of attorneys whose individual circumstances 

demonstrate specialized knowledge, skill, and proficiency, or a reasonable 

equivalent to satisfy a particular requirement.

III SOME SPECIFIC CONCERNS

The sort of unfairness that is detailed in APS’s comments can arise 

with regard to the requirements of any certification area and that is certainly 

true with criminal trial and criminal appellate certification.  For instance, 

each of the following changes1 included in the overall scheme that are 

related to those areas of certification are quite likely to lead to unfair 

results:

A Criminal Trial

The overall scheme removes language giving the certification 

committee the ability to consider involvement in protected litigation for 

satisfaction of part of the 25-trial requirement for initial certification (Rule 6-

8.3(a)(1)).2

1 Citations regarding the following changes will be the rule numbers that will 
be in effect if the overall scheme is enacted.
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It also removes language giving the committee of the ability to 

consider involvement in protracted litigation or “such other criteria as the 

committee may deem appropriate” for satisfaction in part of the five-trial 

requirement for recertification (Rule 6-8.4(b)).3

B Criminal Appellate

The overall scheme, while continuing to allow substitution of 

involvement in protracted litigation for the 10-appellate action recertification 

requirement, imposes a limitation on the committee’s discretion by adding a 

provision stating that the substitution may only be for two appellate actions 

(Rule 6-8.6(b)).  The same new provision also limits the discretion granted 

to the committee by Rule 6-8.2(d)(6) to consider criminal appellate actions 

2 As noted in APS’ comments, some of the changes in the overall scheme 
are directly before this court in the petition, others will go into effect only if 
the ones in the petition are approved, and still others, included this one, 
have been unilaterally approved by The Florida Bar Board of Governors 
(BOG).  Except when specifically noted, the other changes discussed in 
these comments have also been approved by BOG without bringing them 
before this court.  
3 A comment on page 25 of Appendix D to the petition in this cause 
suggests that the other waivers created by proposed Rule 6-3.6 make the 
waivers in this provision, which will be eliminated only upon approval of the 
changes in the present petition, unnecessary.  They do not.  Proposed Rule 
6-3.6 provides in section (d) for certain waivers for individuals who have 
been continuously certified for 14 years; in section (e) for certain 
substitutions in specific areas of certification, which do not include criminal 
trial or appellate; and, in section (f) for waivers due to health reasons.  The 
considerations in Rule 6-8.4(b) will therefore be just as necessary should 
proposed Rule 6-3.6 be adopted.
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other than those set forth in the rule by stating that substitution of out-of-

state appeals may be for only two appellate actions.

C Judges

The overall scheme’s approach to the question of whether service as 

a judge should count toward the substantial involvement requirement of the 

rules is truly baffling.  

Under the rules as they have long existed, the committee has had the 

discretion to waive two of the three years of such involvement for initial 

certification in both criminal trial and criminal appellate for individuals who 

had served “as judges.”

The scheme, however, in proposed Rule 6-8.3(a)(3),4 eliminates that 

discretion completely with regard to criminal trial.5  And, in Rule 6-8.5(a)(3), 

the scheme eliminates the language granting discretion, but adds language 

4 This change will only go into effect upon approval of the changes in the 
petition.
5 A comment on page 24 of Appendix D to the petition in this cause 
indicates that the language removed is inconsistent with proposed Rule 6-
3.5(c)(1).  Proposed Rule 6-3.5(c)(1), however, deals with judicial service 
as it applies to the requirement relating to the minimum number of years of 
practice, not to the substantial involvement requirement.  The generic 
substantial involvement requirement that the overall scheme intends to 
apply to all areas of certification is set forth in proposed Rule 6-3.5(c)(2), 
which does not address judicial service at all and therefore is not 
inconsistent with the language to be removed from Rule 6-8.3(a)(3). 
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mandating that service as “a judge in a criminal court” must be substituted 

for two of the required three years of substantial involvement.  

Thus, under the scheme, service as a criminal trial judge cannot 

count toward criminal trial certification, but it must count toward criminal 

appellate certification.  And service as an appellate judge cannot count at 

all, even toward criminal appellate certification.     

 IV OTHER CONSIDERATIONS

Having adopted APS’ comments, CLS sees no need to repeat the 

concerns those comments so persuasively address with regard to the lack 

of any problems with discretion and with the fact that the reasons offered 

for the overall scheme do not call for its adoption.  CLS will however 

supplement two points made by APS. 

CLS notes that its experience with the exercise of discretion is the 

same as that of APS.  There have been no concerns.  Discretion has been 

exercised only in appropriate manners over the many years of criminal trial 

and criminal appellate certification.

CLS will also underscore one other point made by APS’ comments.  

Putting aside the fact that consistency is not desirable in this situation, APS 

discusses the fact that the overall scheme in any event falls far short of 

achieving consistency.  One of the examples APS points to in this regard is 
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the fact that removal from the appellate practice certification committee of 

the discretion to consider involvement in protracted litigation is inconsistent 

with the grant of authority to other certification committees (as set forth in n. 

28 on p. 26 of APS’ comments) to consider exactly that factor.  As noted 

above, the overall scheme also removes some discretion from the criminal 

law certification committee to consider involvement in protracted litigation.  

Thus, the inconsistency impacting APS also impacts CLS.

V CONCLUSION

CLS believes that discretion is vital to the proper functioning of board 

certification.  It endorses the relief requested in APS’s comments and 

submits that the relief APS requests should extend to all areas of 

certification, including, of course criminal trial and appellate certification. 

Respectfully submitted,  

/s/ Warren William Lindsey
____________________________________
WARREN WILLIAM LINDSEY, Chair
The Florida Bar Criminal Law Section
Florida Bar No. 299111
Lindsey & Ferry, P.A.
1150 Louisiana Ave., Suite 2
Winter Park, FL 32789-2354
warren@warrenlindseylaw.com 

mailto:warren@warrenlindseylaw.com
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I HEREBY CERTIFY that a true and correct copy of the foregoing 

was filed with the Clerk of Court on April 29, 2021, via the Florida Courts E-

Filing Portal, which will serve a notice of electronic filing to all counsel of 

record.

/s/ Warren William Lindsey
____________________________________
WARREN WILLIAM LINDSEY

I HEREBY CERTIFY that this document complies with the 

appropriate font (Arial 14-point) and word count limit requirements.

/s/ Warren William Lindsey
____________________________________
WARREN WILLIAM LINDSEY 


