
1

IN THE SUPREME COURT OF FLORIDA

IN RE: AMENDMENTS TO RULES CASE NO. SC21-164
REGULATING THE FLORIDA BAR –
RULES 6-3.5, 6-3.6, AND 6-10.3

COMMENTS OF THE FLORIDA BAR TRIAL LAWYERS SECTION

The Florida Bar Trial Lawyers Section hereby files the following 

Comments1 in this cause:

I. The Trial Lawyers Section

The Trial Lawyers Section (TLS) of The Florida Bar was 

established in 1967 and is the longest-serving section of the Bar. 

TLS has over 5,300 members, about 1,080 of whom are board-

certified specialists. TLS members regularly serve on board 

certification committees and on the Board of Legal Specialization 

and Education (BLSE), and as a result the Section has significant 

knowledge of and involvement in the development of criteria for 

board certification and recertification. Additionally, TLS administers 

1 These Comments are submitted on behalf of the Trial Lawyers 
Section only, and do not express the position of The Florida Bar. 
However, pursuant to The Florida Bar Standing Board Policy 8.20, 
TLS has provided notice to the Bar of its intent to file Comments in 
this matter, and the Bar has consented to the filing of these 
Comments.
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the Bar’s annual two-day Civil Trial Update and Board Certification 

Review course, which assists applicants preparing to sit for the civil 

trial and business litigation examinations.

The essential purposes of the Trial Lawyers Section are 

threefold: (1) to assist the courts in improving the administration of 

justice; (2) to promote the art of advocacy; and (3) to preserve and 

protect the jury system. Thus, TLS has a long-standing interest in 

raising the bar of trial advocacy and ensuring that board certified 

attorneys demonstrate the excellence of practice and 

professionalism that certification demands.

II. Adoption of the Comments of The Florida Bar Appellate 

Practice Section

The Trial Lawyers Section has reviewed the comprehensive 

and well-reasoned Comments filed on April 13, 2021, by The Florida 

Bar Appellate Practice Section (APS). TLS hereby agrees with, 

adopts, and reasserts those Comments on its own behalf, and urges 

the Court to apply the relief requested by APS beyond merely 

appellate practice to all certification areas, including civil trial law 

and business litigation board certification.
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Specifically, for the reasons articulated in the APS Comments, 

TLS is gravely concerned by the Board of Governors’ (BOG) 

proposed removal of certification committees’ discretion to waive 

certain requirements upon good cause shown by an applicant and 

approve certification or recertification of attorneys whose individual 

circumstances demonstrate specialized knowledge, skill, and 

proficiency, or a reasonable equivalent to satisfy a particular 

requirement.

For example, BOG has proposed (1) eliminating Rule 6-4.4(g) 

“Waiver of Compliance,” which allows the civil trial certification 

committee to use its discretion to waive compliance with some 

certification and recertification requirements, and (2) substituting 

the business litigation certification committee’s discretion for case-

by-case waiver of recertification requirements under Rule 6-16.4(e) 

“Judges” with a bright-line rule. Historically, applicants have had to 

specially request and show good cause for a waiver – requiring 

thoughtfulness and initiative on behalf of the applicant, and 

allowing the committee to apply its criteria to an individual’s 

extraordinary circumstances not otherwise contemplated by the 

rules. The BOG’s proposed rule changes would strip the committees 
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and their members2 of the ability to use responsible discretion 

where warranted, imposing instead rigid rules that apply differently 

from specialty to specialty. Further, BOG’s timing in submitting its 

petition adds insult to injury, as it comes on the heels of a 

statewide shutdown of court operations in response to the Covid-19 

pandemic, which has had the effect of stalling any applicant’s 

ability to make progress towards meeting trial or adversarial 

proceeding requirements for certification.

The standards for board certification adopted by this Court 

should encourage qualified attorneys to seek recognition for the 

superior experience they have developed in a specific area of law. 

2 It is important to note that the BOG has entrusted the work of 
board certification committees to hand-selected attorneys who meet 
strict criteria. Only attorneys in good standing who are board-
certified may apply to serve on the certification committee for that 
area of law. The committee application process requires prospective 
members to provide thoughtful answers about their certification, 
Bar involvements, Section membership, and other information. The 
President-Elect of The Florida Bar reviews all applications and 
appoints only well-qualified individuals to each committee. It is 
through this process that the Bar ensures that committee members 
have a vested interest in upholding the standards of board 
certification for recognizing attorneys who have special knowledge, 
skills, and proficiency in an area of law, and who demonstrate 
professionalism and ethics in practice. By the Bar’s own design, 
board certification committees are comprised of people who can be 
trusted to approach their role with diligence and prudence, and who 
do not need to be micromanaged.
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The rule amendments proposed by the BOG run the risk of doing 

just the opposite: dissuading skilled individuals from pursuing 

board certification because the inflexible criteria are impossibly 

disconnected from real life. The Trial Lawyers Section stands in 

unity with the Appellate Practice Section in recommending that this 

Court reject the BOG’s well-intentioned but misguided rule 

amendments.

III. Conclusion

Just as a vital role of the trial court is its exercise of discretion 

in applying the law to the individual facts of each case, the board 

certification committees simply cannot be restricted by an arbitrary 

bright-line rule regarding the requirements for certification or 

recertification. The committees have historically approached their 

consideration of applications with the seriousness and 

thoroughness incumbent upon their role in the process; TLS has no 

reason to believe that any board certification committee has ever 

exercised its discretion improperly to approve an unworthy 

application. 

As the Appellate Practice Section rightly points out, the BOG’s 

petition is “a solution in search of a problem.” The Trial Lawyers 
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Section joins APS in asking this Court to deny the petition in this 

cause, and to reinstate the provisions of the certification standards 

removed by the BOG. In the alternative, TLS further endorses the 

substitute approaches suggested by APS. Whatever method this 

Court settles upon, the discretion of the committees entrusted by 

the Bar to review applications for board certification and 

recertification must be retained. 

Respectfully submitted,

WILEY HICKS
Chair, The Florida Bar Trial Lawyers 
Section
The Law Office of Wiley Hicks
5730 SW 74th Street, Suite 400
Miami, Florida  33143
305.661.6688
wiley@wileyhicks.com

  s/ Whitney M. Untiedt
WHITNEY M. UNTIEDT
Fla. Bar No. 15819
Freidin Brown, P.A.
2 South Biscayne Boulevard
Suite 3100
Miami, Florida  33131
305.371.3666
wmu@fblawyers.net
On behalf of The Florida Bar Trial 
Lawyers Section

mailto:wiley@wileyhicks.com
mailto:wmu@fblawyers.net
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the 

foregoing was filed with the Clerk of Court on April 21, 2021, via the 

Florida Courts E-Filing Portal, which will serve a notice of electronic 

filing to all counsel of record.

  s/ Whitney M. Untiedt
WHITNEY M. UNTIEDT

CERTIFICATE OF COMPLIANCE

I HEREBY CERTIFY that this document complies with the 

appropriate font and word count limit requirements.

  s/ Whitney M. Untiedt
WHITNEY M. UNTIEDT


