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IN THE SUPREME COURT OF FLORIDA

IN RE:  AMENDMENTS TO RULES 
REGULATING THE FLORIDA BAR— Case No. SC21-164
RULES 6-3.5, 6-3.6, AND 6-10.3

COMMENTS OF THE FLORIDA BAR APPELLATE PRACTICE SECTION

The Florida Bar Appellate Practice Section hereby files the following 

comments in this cause:

I THE APPELLATE PRACTICE SECTION

The Appellate Practice Section (APS) of The Florida Bar, created in 

1993, consists of over 1,500 members, the vast majority of whom are 

appellate practitioners or judges.  Over 90 percent of the 203 Florida 

attorneys who are board certified in appellate practice are members of 

APS.   

II THE COMPREHENSIVE OVERHAUL OF CERTIFICATION

The proposed changes that are now before this court are merely the 

tip of a large iceberg.  The Florida Bar Board of Governors (BOG) approved 

extensive changes to the existing certification standards in individual 

certification areas.1  As recognized on page eight of the petition, some of 

those changes are contingent upon this court’s approval of the changes 

specifically addressed in the petition.  Others are not.  The petition does not 

1 BOG has the authority to amend the standards for the individual areas of 
certification pursuant to Rules Regulating The Florida Bar, Rule 1-12.1(a).
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include the changes that are not contingent on this court’s approval, nor are 

those changes set forth in Appendix D to the petition.

These changes (both those contingent upon this court’s approval and 

some of those put into effect by BOG) need to be taken into account in 

assessing the petition in the present case because the changes the petition 

asks for complete a major overhaul of board certification and therefore 

have a far greater impact than is apparent from simply viewing the petition 

on its face.2  And therein lies the rub.  The overhaul is truly problematic.

III  BOG’S ELIMINATION OF DISCRETION

Board certification in appellate practice was established over a 

quarter century ago in 1993.  Throughout its existence, the appellate 

practice certification committee has had broad discretion with regard to 

waiving specific requirements for certification or recertification.

And appropriately so.  The committee is composed of outstanding, 

certified lawyers.  Lawyers who can draw upon their experience to assess 

situations and determine when waiver is appropriate.  Their having the 

discretion to make such assessments is critical to the proper functioning of 

2 Citations in the following comments to the rules will use the rule numbers 
as changed by BOG or proposed in this petition, which in some cases will 
differ from the numbers currently in force.  Likewise, quotations from the 
rules will be from the rules as changed or proposed and therefore may 
utilize language that will differ from the language currently in force.  
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the certification process because there are always going to be some 

circumstances in which requirements should be waived for particular 

applicants.

This is particularly true with regard to recertification.  The 

circumstances in attorneys’ career change over time and those changes 

may well provide compelling reasons to exercise the discretion to waive 

some requirement.  Moreover, lack of discretion in such situations leads to 

severe consequences for the applicant—loss of certification and the 

resulting need to meet all the certification requirements, including passing 

an exam—to regain it. 

BOG’s overhaul, however, drastically limits the discretion that has 

historically been granted to this committee.  If it is allowed to go into effect, 

the committee will be hamstrung and the interests of applicants, the 

certification process, clients, appellate courts, and The Florida Bar will be 

harmed.

 APS is of course primarily concerned with the impact of the present 

petition on the field of appellate practice and will therefore focus on the 

changes made in that area, but it notes that similar changes were made in 

most, if not all, certification areas.  With regard to appellate practice 

certification, BOG, among other actions:
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 Deleted Rule 6-13.2(h),3 authorizing the committee in its discretion to 

allow certification or recertification of individuals when their proffered 

circumstances demonstrate that they have the special knowledge, 

skill, and proficiency, or a reasonable equivalent to satisfy a particular 

requirement;

 Deleted language in Rules 6-13.3(c)4 and 6-14(c)5 allowing the 

committee to waive the requirement that applicants for certification 

3 Rule 6-13.2(h) read:

(h)  Good Cause.  “Good cause” exceptions allow the 
appellate practice certification committee the discretion to waive 
technical compliance with the relevant requirement.  The 
committee may, in its discretion, allow certification or 
recertification of an individual where the applicant’s proffered 
circumstances demonstrate that the applicant has the special 
knowledge, skill, and proficiency, or a reasonable equivalent to 
satisfy the relevant requirement.  The committee will consider a 
good cause exception only on specific request by the applicant.

4 Rule 6-13.3(c) was changed as follows: 

(c)  Oral Arguments.  During the 5-year period 
immediately preceding application, theThe applicant must have 
presented at least 5 oral arguments to an appellate court during 
the 5-year period immediately preceding application.  The oral 
arguments to an appellate court need not have been presented 
in the same cases listed on the application as appellate actions.  
The appellate practice certification committee may waive this 
requirement on good cause shown.

5 Rule 6-13.4(c) was changed as follows:

(c)  Oral Arguments.  The applicant must have 
presented at least 5 oral arguments to an appellate court.  The 
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and recertification must have presented at least five oral arguments in 

the five years prior to application;6

 As set forth on page 38 of Appendix D to the petition in this cause, 

(as a change that would only go into effect upon the approval of the 

proposed changes before this court), deleted language in Rule 6-

13.4(b) allowing the committee to waive the requirement that 

applicants for recertification must have had the sole or primary 

responsibility in at least 15 actions for the filing of principal briefs, 

petitions or responses;7

oral arguments to an appellate court need not have been 
presented in the same cases listed on the application as 
appellate actions.  Cases where the applicant did not have sole 
or primary responsibility as described above can still be listed 
on the application to meet the oral argument requirement.  The 
appellate practice certification committee may waive this 
requirement on good cause shown.

6 The deletion of this discretion is accompanied by a requirement in 
proposed Rule 6-3.6(d) that all certification committees will waive the 
quantitative practice requirements for any recertification applicant who has 
been continuously certified for 14 years and otherwise meets all applicable 
requirements.  So, the result of approving the present proposals would be 
to create a situation in which the oral argument requirement cannot be 
waived for recertification applicants certified for less than 14 years and in 
which it must be waived for those with that length of experience.  Either 
way, the committee would have no discretion. 
7 For the reasons discussed in n. 6, supra, proposed Rule 6-3.6(d) would 
have the same impact on the briefs, petitions, or responses requirement as 
it would on the oral argument requirement. 
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 Changed language in Rule 6-13.3(a)8 stating that the committee “may 

waive” up to two of the three years of substantial involvement in 

appellate practice requirement for applicants who have served as a 

clerk, career attorney, or staff attorney in an appellate court to 

language stating that the committee “will substitute” such service;

 As set forth on page 39 of Appendix D to the petition in this cause (as 

a change that would only go into effect upon the approval of the 

proposed changes before this court), eliminated Rule 6-13.4(g), 

which set forth matters for the committee to consider in determining 

good cause for recertification applicants under the rule.9

8 Rule 6-13.3(a) was changed as follows:

(a) Substantial involvement.  The applicant must have 
been engaged in the practice of law for at least 5 years.  During 
the 3-year period immediately preceding the date of application, 
atAt least 30 percent of the applicant’s practice must have been 
spent in substantial and direct involvement in appellate practice 
sufficient to demonstrate special competence as an appellate 
lawyer during the 3-year period immediately preceding the 
application date.  For good cause shown, theThe appellate 
practice certification committee maywill waivesubstitute up to 2 
of the 3-years’ substantial involvement requirement for 
individuals who have served as appellate judges or as a clerk, 
career attorney, or staff attorney in an appellate court.  
Substantial involvement during the year immediately preceding 
the application will not be waived or substituted.

9 The present proposal seeks to add proposed Rule 6-3.5(f), intended to 
apply to all certification committees, which sets forth many of the same 
factors (omitting a reference to health issues but adding a catch-all 
reference to “other factors relevant to the applicant’s request for a waiver of 
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IV  FAILURE TO COMPENSATE FOR REMOVING DISCRETION

Although BOG’s changes and the specific proposals presently before 

this court are parts of an overall plan that involves standardizing certain 

factors addressed in individual areas of certification and moving them into 

Rule 6-3, the discretion afforded to the appellate practice certification 

committee (and, presumably, other certification committees as well) has 

fallen through the cracks.  With one narrow exception, despite the critical 

importance of and need for discretion, discretion has not been incorporated 

into any of the proposed changes to Rule 6-3.

A DISCRETION IS NEEDED

Countless situations can arise in which the best interests of 

certification are served by the waiver of some requirement.  For example:

1 Oral Arguments

  Perhaps the clearest example of appellate certification rules that call 

out for the committee to have discretion are the rules requiring applicants to 

compliance,” a reference that would presumably include heath issues).  
This provision is in a rule dealing just with certification, but it refers to 
determining good cause “under this chapter.”  So, it is not clear whether it 
is intended to apply to just certification or also to recertification.  Further 
muddying the waters is the fact that proposed Rule 6-3.6(f) allows waiver 
for health reasons for recertification applicants, but no similar provision is 
included in the rule dealing with certification applicants.  Although pointing 
out the confusion in this regard, APS wishes to stress that the focus of its 
comments will be on the removal of discretion, not the factors that apply in 
the instances in which it exists. 
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have presented at least five oral arguments in the five years before 

application for certification or recertification.  Rules 6-13(3)(c) and (4)(c).

There are many good reasons why an applicant might not meet this 

requirement.  Here are some situations that arise with frequency: 

 Associates who do most or even all the work on briefs are 

replaced at oral argument by supervising partners from their 

firms.  This is a common occurrence, often based on client 

expectations.

 Attorneys make determinations that it is in their clients’ best 

interests to have their case decided without oral argument.  

This factor can dominate the practice of some attorneys.  For 

instance, in dependency and termination of parental rights 

cases, attorneys for the Guardian ad Litem Program and the 

Department of Children and Families generally believe that the 

importance of achieving permanency for the child as soon as 

possible (and therefore getting the case in front of an appellate 

panel without the delay involved in waiting for oral argument to 

occur) outweighs any advantage that such an argument might 

provide.  Attorneys with at least one Public Defender’s Office 

believe that they generally have a better chance of prevailing 
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without oral argument because of the way their district court 

approaches such cases.  Requiring attorneys who feel that they 

are best serving their clients by not asking for argument would 

put them in a position in which their own interests would conflict 

with those of their clients.

 Attorneys assume supervisory duties that call for them to shift 

from handling cases to overseeing the work of others.  Such 

attorneys are generally selected for these positions because 

they are the best of those in the office.  Such attorneys may not 

be personally handling enough cases to meet the oral argument 

requirement.  Requiring them to meet the requirement would 

create a situation in which the best attorneys in offices cannot 

get recertified, but the ones who do not do as good a job can. 

 Attorneys who handle only death penalty cases may very well 

do nothing but work on appeals, but, due to the incredible 

amount of time that must be spent on each case, not have the 

required number of arguments within the proscribed time frame.

 Clients may not be in a financial position to afford the additional 

costs of oral argument.  They may well direct the attorneys not 
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to request or to participate in arguments because they do not 

want to pay the additional costs involved.  

In addition to the above situations that are quite likely to occur, 

unique situations may also call for discretion.  Attorneys could become 

involved in one or more major trials that require years to prepare for and 

litigate (quite possibly being on the cases solely to preserve error and lay 

the groundwork for eventual appeals that they will handle).  They could lose 

their jobs and not find new ones for quite some time.  Attorneys who are 

members of a reserve unit of one of the branches of our armed services 

could be called to active duty and be unable to handle cases for a lengthy 

period.  A similar inability to handle cases could occur if an attorney’s home 

and/or office are destroyed in a hurricane.10  

And completely unforeseeable circumstances can arise.  Highly 

unlikely things do happen.  The certification committee needs to have 

discretion to deal with such things when they do.

It should also be realized that the problems with attorneys getting the 

requisite number of arguments have become more acute over the last 

several years.  Appellate courts have reduced the number of cases in 

10 The situations discussed in this paragraph could particularly preclude 
applicants from meeting the requirement if they were to arise late in their 
five-year periods of certification, too late for them to make up for the lost 
time.
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which they are granting oral argument, a fact the appellate certification 

committee became aware of in its review of applications.  See Lack of Oral 

Arguments Prompt Proposed Changes to Certification Process, The Florida 

Bar News, posted Mar. 16, 2021, https://www.floridabar.org/the-                                               

florida-bar-news/lack-of-oral-arguments-prompt-proposed-changes-to-

certification-process/. 

Indeed, numbers (included in the appendix comprising pages 33-35 

of these comments) provided at APS’ request by the Office of the State 

Court Administrator (OSCA) paint a vivid picture of the trend toward fewer 

oral arguments.  Combining the total oral arguments from all the five district 

courts11 demonstrates that during the fiscal years starting with 2010-2011 

and ending with 2015-2016, the average number of arguments in the 

appellate courts was 1790 per year.  A similar calculation for the following 

three fiscal years, (2016-2017 through 2018-2019) yields an annual 

average of 1560, a decrease of 230 arguments per year, which works out 

to a reduction in arguments of almost 13 percent (12.85 to be exact).12

11 The statistics provided by OSCA give the number of oral arguments for 
each district court, but not totals for the state.  Those totals are as follows:  
2010-2011, 1878; 2011-2012, 1934; 2012-2013, 1777; 2013-2014, 1688; 
2014-2015, 1704; 2015-2016, 1757; 2016-2017, 1632; 2017-2018, 1628; 
2018-2019, 1419.
12 The decline is even steeper if the figures from 2019-2020, when just 
1122 arguments were held, are factored in.  Doing so would show that the 
average number of oral arguments over the past four fiscal years as 1450, 
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The Third District Court of Appeal, which has a long history of 

granting oral argument whenever requested, no longer does so.  The 

Second District Court of Appeal has adopted a policy that sometimes 

results in scheduled oral arguments being removed from the calendar after 

the judges on the panel have reviewed the briefs.13

This court need not look beyond its walls to realize that the number of 

oral arguments has dropped significantly over an even broader time span 

than that reflected by the statistics provided by OSCA.  This court’s website 

contains oral argument summaries going back to late last century.  While 

the number of cases they summarize do not necessarily reflect the exact 

a reduction of 340 argument per year as compared to the previous six fiscal 
years, which would reflect a decrease of 19 percent.  APS recognizes, 
however, that 2019-2020 is likely an outlier in light of the impact of the 
COVID outbreak.
13 The changes in procedures are not the only reason for the reduced 
number of oral arguments.  Other statistics provided by OSCA (also 
included in the appendix to these comments) demonstrate that the number 
of dispositions by Florida’s appellate courts has dropped.  Comparing the 
same time frames as were compared above with regard to oral arguments 
shows that during the fiscal years from 2010-2011 to 2015-1016, the courts 
disposed of an annual average of 25,695 cases, and that in the three 
ensuing fiscal years, they disposed of an average of 21,971.  For the 
reasons noted above, 2019-2020 might be an outlier, but for whatever it is 
worth, the number of dispositions that year was 20,274.  It seems likely that 
the number will drop further during the present year given the small number 
of trials occurring during the pandemic.  The point that is most important 
with regard to the issue at hand, however, is that regardless of the reason, 
the number of oral arguments has decreased and seems likely to either 
continue at the lower level or drop further.
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number of arguments held,14 the stark difference between the number of 

cases summarized from the last four full years and those summarized from 

1999-200215 paints a clear picture showing that this court heard 

approximately three times as many arguments some 20 years ago as it 

does now. 

14 Some of the scheduled arguments were removed from the calendar.  It is 
possible that not all cases were listed or summarized. 
15 The full years included in the website go back to 1999.  There are some 
summaries from 1998, but they do not seem to include the entire year.
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1999 2000 2001 2002 2017 2018 2019 2020
Jan. 17 9 *16 13 0 0 0 0
Feb. 12 19 12 16 10 4 8 10
Mar. 14 15 15 17 11 5 9 4
Apr. 12 11 13 11 9 2 517 0
May 13 16 1618 14 2 4 3 4
Jun. 20 17 21 20 7 7 7 4
Jul. 0 0 0 0 0 0 0 0
Aug./Sep.19 22 20 20 18 4 0 16 13
Oct. 1 20 20 14 0 0 4 5
Nov. 22 17 19 15 4 7 7 3
Dec. 17 *20 16 18 5 0 6 4
Total21 150 144 152 156 52 2922 65 47

16 The website indicates that the December, 2000, summaries are 
unavailable due to Presidential election cases.
17 The oral argument summaries for April, 2019, indicate that due to 
COVID, the oral arguments scheduled for that month were rescheduled to 
June, 2020.  Presumably, that indication is erroneous, as COVID did not 
really have an impact until 2020.  It may be that the April, 2020, arguments 
were postponed for two months and that the indication was added to the 
wrong April calendar. 
18 The May, 2001, link includes some cases from late April because the oral 
argument week began in April.
19 For certain years, those in which this court held oral argument weeks 
beginning in August and continuing into September, the website includes 
summaries in a link designated August/September.  Other years, the 
months are separated.  On some occasions, summaries are included in an 
August/September link, but additional arguments were scheduled for later 
in September as well.  For purposes of easier understanding, the above 
chart has combined arguments from August and September without regard 
to how the links to them read.
20 The website indicates that the January, 2001, summaries are unavailable 
due to Presidential election cases.
21 Excluded from the totals (and from individual months when they are 
listed) are ceremonial sessions of this court.
22 The website does not contain links to months of July, August, 
September, or October, of 2018, so it seems that there is a good chance 
that some oral arguments for that year may not be included. 
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Moreover, the decline in oral arguments is not peculiar to Florida, but 

is happening nationwide, see David R. Cleveland & Steven Wisotsky, The 

Decline of Oral Argument in the Federal Courts of Appeal: A Modest 

Proposal for Reform, 13 J. App. Pract. & Proc. 119, 142-44, 150-52 (2012), 

and therefore impacts the number of oral arguments Florida lawyers might 

have when handling federal appeals.

Also of note is the negative impact the elimination of discretion in this 

regard will have on the appellate courts.  There will be more requests for 

oral argument (often in simple cases that really don’t need to be argued); 

there will be more situations in which co-appellants or co-appellees, rather 

than having one attorney present argument, will have attorneys for each 

party argue; there will be more requests to split oral argument between two 

attorneys who worked together on a brief; there will be situations in which 

an attorney who wrote a brief (and who is not certified or does not need the 

argument to meet the rule’s requirement) will be replaced at argument by 

another attorney from the same office who is trying to get to the required 

goal; there will be fewer waivers of oral argument; attorneys whose 

opponents waive argument will still choose to argue.23 

23 There is currently pending before BOG a proposal to reduce the required 
number of oral arguments.  Should this be approved, its effect might be to 
reduce the number of applicants in need of a waiver, but it would not 
resolve the problem.  The issues discussed in these comments will still 



16

2 Briefs, Petitions, or Responses

Some of the factors noted in the immediately preceding section apply 

with equal force to the requirement that applicants must have had primary 

responsibility for particular numbers of briefs, petitions, or responses.  In 

fact, for attorneys doing exclusively death penalty work, there is a virtual 

guarantee that they will not be able to meet this requirement, at least for 

recertification.  Attorneys who become supervisors or who achieve elective 

office may well fall short of the standard as well.  And, of course, the 

unusual and unexpected circumstances referred to above would impact 

applicants’ ability to comply with this requirement.

3 Percentage of Time for Substantial Involvement

As noted above, proposed Rule 6-3.6(d) mandates waiver of the oral 

argument and the number of briefs, petitions, or responses requirements 

for recertification applicants who have been certified for at least 14 years.  

The provision goes on, however, to say that it does not apply to the 

percentage of time requirement for substantial involvement.24  This 

exclusion, coupled with the elimination of the general discretion provision 

arise, just not as frequently.  The reduction in frequency will be small 
solace, however, to qualified attorneys who lose their certification because 
of the lack of discretion.  
24 Rule 6-13.4(a) requires that applicants demonstrate that at least 30 
percent of their involvement in the practice of law during the 5-year period 
preceding application be spent in appellate practice.
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contained in Rule 6-13(2)(h), means that the percentage of time 

requirement cannot be waived for any applicant, regardless of how long 

certified.

APS submits that this requirement certainly should be subject to 

waiver.  It is not of greater importance than the other requirements.  

Indeed, it could be argued that it is less significant than the requirement 

regarding the number of actions handled.  Not allowing its waiver could well 

result in attorneys with a lesser level of experience becoming recertified 

while those with more with more experience lose their certification.

Consider these two applicants for recertification.  Attorney A has a 

small practice.  He handled a total of 15 cases25 during the five years 

before application, all of them appeals.  Attorney B has a much larger 

practice.  She has handled 20 appeals, but also handled cases at the trial 

level which accounted for 75 percent of her practice.  Attorney A would 

qualify for recertification because he spent 100 percent of his time on 

appellate matters.  Attorney B would not qualify, although she handled five 

more appeals than Attorney A, because appeals took up only 25 percent of 

her practice. 

4 The General Discretion of Rule 6-13.2(h)

25 Fifteen is the minimum number of cases needed for recertification.  Rule 
3-13.4(b).
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There will come times when it is apparent to the certification 

committee that a particular applicant should be certified despite not 

meeting some particular requirement.  

Suppose, for example, a recertification applicant, well known to the 

legal community as an outstanding appellate lawyer, who has written 

hundreds of briefs in a career spanning over a decade, meets the 

requirements for the number of briefs and oral arguments.  Because the 

applicant handled the cases during the first half of the five-year period of 

certification, however, spending the last part of that period involved in a trial 

that required over two years of constant attention to prepare for and try.  

That applicant would be unable to provide a judicial reference before whom 

he or she had appeared in an appellate matter within the two years before 

application as required by Rule 6-13.4(e)(2). Under the existing standard, a 

waiver could (and, by any reasonable analysis, should) be granted, but if 

the proposed changes are adopted, it could not.

These is just a single example of the kind of unfairness that will result 

if the current proposal is approved.  It would not be hard to think of many 

others.  The general discretion provided by this rule is plainly needed.  

5 The Single Exception
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The single exception to the elimination of discretion is set forth in 

proposed Rule 6-3.6(f), which would grant certification committees the 

discretion to waive substantive requirements when recertification applicants 

cannot meet them due to health reasons.  This concept makes perfect 

sense.  The committees should have such discretion.  But the proposed 

rule is far too narrow because it limits waiver to situations involving health, 

not extending discretion to any number of other sets of circumstances in 

which it would be called for. 

6 The Nature of Appellate Practice Certification

While discretion is critical to the proper functioning of board 

certification in all areas, the lack of discretion is particularly alarming in the 

context of appellate practice recertification.  This area is based primarily on 

skills that do not erode as opposed to substantive knowledge of a particular 

area of law.  Attorneys who have written scores of briefs and handled 

dozens of oral arguments are not going to lose those skills by not reaching 

certain numerical benchmarks.

Perhaps one could argue that discretion should not be as broad in 

subject-based certification areas in which there are frequent changes in the 

law.  In appellate practice, however, no such justification exists.



20

It should also be noted that discretion will be particularly important in 

the near future.  As a result of the pandemic, there have been few trials 

over the past year or so, and, as a result, few appeals.  Applicants this year 

and next, at the very least, will therefore find it more difficult to meet the 

requirements than those in the past and (one hopes and assumes) those 

several years down the road.

7 Reducing the Number of Certified Lawyers

If the current proposals go into effect, there can be no question that a 

significant number of lawyers who should be certified will not be.  They will 

either be unable to qualify for initial certification or unable to retain their 

certification even though they will be clearly qualified to be designated as 

experts in their field.  The number of certified lawyers will drop.  This will 

have a financial impact on the certification program, may have such an 

effect on the attorneys, and will raise questions in the mind of the public as 

to the legitimacy of a certification program that denies certification to highly 

qualified applicants.     

As stated by this court’s former Chief Justice, Harry Lee Anstead, 

“[B]oard certification is one of the crown jewels of the Florida justice 

system.”  Message From the Supreme Court, Vol. 77, No. 4, Fla. Bar 
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Journal, April 2003, p. 12.  That jewel will shine less brightly if the system is 

damaged and if these fine attorneys are denied a credential they deserve.    

B THE REASONS GIVEN FOR THE PROPOSED CHANGES

On pages 4-5 of the petition, the reasons for the proposed changes 

are identified as “assist[ing] in consistency across certification areas, 

avoid[ing] repetition of the same information across certification areas, and 

ensur[ing] that major changes affecting all certification areas are reviewed 

by this Court rather than becoming final on action of the Board of 

Governors.”  Analysis of these reasons, however, calls for rejection of the 

proposals.

1 Consistency

a Inconsistency is Good in This Context

Although arguing for consistency, the petition offers no reason why 

consistency should be required or is desirable.  Emerson’s admonition 

about foolish consistency comes to mind because inconsistency is quite 

appropriate with regard to board certification.  

What is appropriate for appellate practice may not be appropriate for 

some other areas of certification (and vice-versa).  These comments note 

above the fact that certain requirements may be more important in 

certification areas that are subject based than those that are practice 
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based.  There may be differences also based on whether an area deals 

with civil, criminal, or administrative matters (or some combination thereof, 

as in the case of appellate practice).  Some certification areas are focused 

on in-court proceedings, while others incorporate many functions lawyers 

perform in other settings.  Appellate and trial work differ greatly.  The 

people best suited to see whether discretion should be exercised in a 

particular certification area are those who know the area best, those on the 

area’s certification committee.  This is not a one-size-fits-all situation.  

Thus, consistency would be a bad thing here.

b A Solution in Search of a Problem

The petition does not suggest that there have been any problems 

with the manner in which the appellate certification committee (or any other 

certification committee) has exercised its discretion.  Not a single example 

of an abuse of discretion has been cited.  APS submits that, to the contrary, 

the discretion has been exercised carefully, judiciously, and appropriately, 

and that any perceived need to address abuses of discretion would be 

based simply on possible horribles that have not manifested themselves 

throughout the long history of appellate certification.26  Thus, it is hard to 

26 To the extent that it is believed that some protection should exist against 
a certification committee abusing its discretion, there are certainly ways to 
accomplish that goal that do not throw the baby (discretion) out with the 
bathwater (the sweeping proposed changes).  Applicants who seek review 



23

see why such possible horribles should be a significant consideration.  The 

President-Elect of The Florida Bar appoints the members of certification 

committees.  One would assume (and certainly should, given the lack of 

problems manifesting themselves over the years) that no one has been or 

will be appointed if his or her ability to exercise discretion was or will be 

subject to doubt.  Finally, as to this point, APS would suggest that any 

speculative horribles should be balanced against the guaranteed horribles 

demonstrated by the unfairness that would arise in the circumstances 

discussed above in these comments.  Surely, the certain negative impact of 

protecting against the unlikely possibility of abuses of discretion outweighs 

any slight benefit.

c A Crazy Quilt

Further, to whatever extent consistency might be deemed desirable, 

the current proposals do not provide it.  Although the proposals clearly 

of the scores they received on their certification examinations can appeal 
under Standing Board of Legal Education and Specialization (BLSE) Policy 
2.13(e) to a group of certified lawyers appointed to review the committee’s 
score.  A similar procedure could be established for waivers of 
requirements.  The waivers would be reviewed under an abuse of 
discretion standard by the appointed certified lawyers (perhaps, at least 
with long standing areas of certification such as appellate practice, lawyers 
who previously served on the certification committee).  Alternatively 
(although not, in APS’s opinion, as effective because certified lawyers in 
the field would be best able to gauge the appropriateness of a waiver), 
waivers could be reviewed by a group appointed from other certification 
committees, by BLSE, or by a newly created review board.
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eliminate discretion in many respects for many certification committees, 

when the full scope of BOG’s actions are reviewed, it is clear the result is a 

crazy quilt of regulations that removes discretion in some instances and 

retains it in others.

For example, the substantial involvement requirement for 

recertification in appellate practice of Rule 6-13.4(a) calls for applicants to 

demonstrate that 30 percent of their time since their last certification was 

spent in appellate practice.  Under the present proposal, the appellate 

practice certification committee would have no discretion to waive this 

requirement.  Yet, Rule 6-18.4(a) provides that upon recommendation of 

the city, county and local government certification committee, BLSE may 

waive the substantial involvement requirement entirely.  Rule 6-20.4(a) 

states that an applicant need only show substantial involvement “as 

determined by” BLSE and the elder law certification committee, thereby 

providing unbridled discretion as to how this requirement can be met.  And 

Rule 6-29.4(a) grants the juvenile law certification committee the discretion 

to “substitute other experience” for the trials or appeals required by the rule 

to show substantial involvement.

Similarly, the appellate practice certification committee has been 

deprived of all discretion regarding the substantial involvement requirement 
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of Rule 6-13.3(a) for initial certification.  It cannot waive the 5-year practice 

requirement, and, for almost all applicants, it cannot waive the requirement 

that at least 30 percent of their practice must have been spent in appellate 

practice during the 3-year period immediately preceding their applications 

dates.  But it must substitute for a portion of the 3-year requirement service 

as appellate judges or as an attorney employed by an appellate court.  

Despite this complete denial of discretion (to waive for most applicants and 

to deny waiver for a few) for the appellate practice certification committee, 

similar provisions in the rules for other certification areas allow the 

committees in those areas to exercise some level of discretion, either on 

their own or upon approval of BLSE.27  

27 See, e.g., Rule 6-4.3(g) (civil trial certification committee “may” waive 
part of a substantial involvement requirement for certain judges); Rule 6-
5.3(b) (upon recommendation of the tax certification committee, BLSE 
“may” waive a requirement that a 3-year substantial involvement 
requirement immediately precede application date); Rule 6-7.3(a) (BLSE 
and the wills, trusts, and estates certification committee “may’ approve 
degrees in fields other than those set forth in the rule to substitute for one 
year of the required time an applicant must  have practiced); Rule 6-7.3(b) 
(upon recommendation of the wills, trusts, and estates certification 
committee, BLSE “may” waive a requirement that a portion of a 5-year 
substantial involvement requirement immediately precede application date);  
Rule 6-9.3(b) (upon recommendation of the real estate certification 
committee, BLSE “may” waive a requirement that a 3-year substantial 
involvement requirement immediately precede application date);  Rule 6-
14.3((b) (upon recommendation of the health law committee, BLSE “may” 
waive a requirement that a 3-year substantial involvement requirement 
immediately precede application date); Rule 6-15.3(b) (immigration and 
nationality certification committee “may” waive requirement that a 3-year 
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Moreover, as discussed above, the appellate practice certification 

committee is not allowed to waive requirements due to circumstances that 

may have arisen in an applicant’s life or career, such as involvement in a 

major trial that consumes an attorney for years.  But that very situation is 

specifically set forth as an allowable basis for the exercise of discretion by 

other certification committees.28  

substantial involvement requirement immediately precede application date): 
Rule 6-17.3(b) (upon recommendation of the admiralty and maritime law 
certification committee, BLSE “may” waive a requirement that a 5-year 
substantial involvement requirement immediately precede application date); 
Rule 6-18.3(b) (upon recommendation of the city, county and local 
government certification committee, BLSE “may” waive a requirement that 
a 3-year substantial involvement requirement immediately precede 
application date); Rule 6-19.3(b) (upon recommendation of the aviation law 
certification committee, BLSE “may” waive a requirement that a 3-year 
substantial involvement requirement immediately precede application date); 
Rule 6-31.3(a) (mandating the substitution of an LL. M. degree in 
international law for one year of the practice requirement, but allowing a 
similar substitution for an LL. M. in “another field approved by the 
international litigation and arbitration certification committee”). 
28 See, e.g., Rules 6-8.5(a)(1), 6-8.6(b) (granting discretion to the criminal 
law certification committee to consider “protracted litigation” with regard to 
satisfying requirements for the number of actions); Rules 6-11.2(d), 6-
11.3(a)(2) (granting “sole discretion” to the workers’ compensation 
certification committee to determine what qualifies as a “substantial 
equivalent” and stating that the committee “may” substitute such 
equivalents for trials); Rule 6-11.4(b) (workers’ compensation “may” 
substitute certain cases involving “protracted litigation” for the required 
trials under the rule); Rule 6-16.4(b) (granting discretion to the business 
litigation certification committee to consider involvement in protracted 
adversary proceedings to satisfy “any” of the requirements regarding the 
minimum number of matters).
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And the appellate practice certification committee is given no 

discretion in determining what can constitute an appellate action for 

purposes of determining whether applicants have handled the requisite 

number of such matters.  This is so even though other certification 

committees are given significant discretion in making similar 

determinations.29

APS does not take issue with the delegation of discretion to any of 

the certification committees discussed above.  To the contrary, it 

29 See, e.g, Rule 6-8.2(d)(6) (any criminal appellate action other than those 
listed that “the criminal law certification committee considers substantive is 
an appellate action”); Rule 6-16.3(b) (the business litigation certification 
committee “may consider any civil dispute tried before a jury within the 
allowable time period to satisfy the jury trial requirement if the applicant has 
not tired a business litigation matter before a jury”);Rules 6-26.3(b)(2), (3), 
and (4) (verified substantial involvement in patent infringement litigation, 
trademark matters, or copyright matters at a government agency “may” be 
considered  for satisfaction of the minimum requirements for certification in 
intellectual property; and verified substantial involvement in “other” areas of 
intellectual property law not set forth in the rule “may” be considered to 
determine overall proficiency); Rules 6-26.4(a), (2), (3), and (4) (verified 
substantial in other areas of intellectual property not set forth in the rule 
“may” be considered to determine overall proficiency of recertification 
applicants in intellectual property);Rule 6-27.3(b)(4)(G) (allowing the 
education law certification committee to count as examples of service 
necessary to meet the substantial involvement requirement “other 
miscellaneous activities performed as lead lawyer on a discrete and 
describable education law matter for an educational institution or party and 
which the committee determines reflects substantial involvement in the 
practice of education law”); Rule 6-29(3)(a) (allowing the juvenile law 
certification committee to substitute experience in juvenile law other than 
that set forth in the rule, experience which “may” include, “but is not limited 
to” certain examples set forth).
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recognizes that each committee should have the discretion most 

appropriate for its functioning and that the discretion most appropriate will 

vary from subject area to subject area.  It offers this demonstration of the 

differences in discretion to show that the proposed changes do not achieve 

consistency and to show that the discretion of the appellate practice 

certification committee is being more restricted by the current proposals 

than is that of other committees.

2 Avoiding Repetition

To the extent that the petition seeks to avoid repetition by taking 

requirements out of each subject area and putting them in generic form in 

Rule 6-3, it is a bad idea.  Applicants and potential applicants look to the 

rules regarding the subject area of interest, not to general rules.  For 

instance, those interested in certification or recertification in appellate 

practice look to Rule 6-13.  Taking requirements from this rule to put them 

in a general rule to which these people are unlikely to refer would cause 

confusion.  Moreover, consolidating similar provisions from various areas of 

certification does not really cause “repetition” for most lawyers because 

they will seldom be even looking at the requirements applicable to any 

subject area other than the one in which they are interested.

3 Supreme Court Review
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The idea of having this court review a greater number of changes is a 

good one and would provide for a much more transparent process.  But 

accomplishing it by causing the extreme negative impact carried by the 

current proposals is not the way to do it.  The goal can easily be achieved 

without any damage by simply amending Rule 1-12.1(a), quoted in n. 1, 

supra, to eliminate BOG’s authority to amend the standards for individual 

areas of certification.

V CONCLUSION

The French poet/philosopher Jean de La Fontaine expressed 

sentiments quite applicable to consideration of the present petition.  

“Nothing is more dangerous than a friend without discretion; even a prudent 

enemy is preferable.”  The appellate practice certification committee, like all 

certification committees, is a friend of certified lawyers.  It wants to do the 

right thing by them.  But, if it is hamstrung by a lack of discretion, it will 

disserve its friends.  It will disserve certification.  It will disserve fairness.

Thus, this court should not approve the proposed overall scheme to 

destroy discretion.  It should deny the petition in this cause (or at least 

those portions of it that remove discretion if it feels that it can parse the 

proposals in a manner that does so), and it should reinstate the provisions 

of the appellate certification standards that BOG removed on its own.
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An alternative approach would be to simply add a new stand-alone 

provision in Rule 6-13 indicating that for good cause shown, the appellate 

practice certification committee can waive any requirement.  Doing so 

would restore the discretion taken from the committee by BOG’s overhaul 

of the certification process.  In the event this court determines that all 

certification committees should have such discretion, the new provision 

could be added to Rule 6-3 rather than Rule 6-13.

A second alternative approach, one that would not resolve all 

problems but would provide discretion in the majority of situations in which 

the appellate practice certification committee might wish to exercise it, 

would be to take one of the actions urged in the preceding two paragraphs, 

but limit its effect to recertification.

The bottom line is simple.  However it is accomplished, discretion 

must be retained.  It has been a vital and critical part of the certification 

process over the years and it needs to continue to be in the years to come.
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IN THE SUPREME COURT OF FLORIDA

IN RE:  AMENDMENTS TO RULES 
REGULATING THE FLORIDA BAR— Case No. SC21-164
RULES 6-3.5, 6-3.6, AND 6-10.3

APPENDIX TO COMMENTS OF 
THE FLORIDA BAR APPELLATE PRACTICE SECTION
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Florida District Courts of Appeal
Number of Oral Arguments

Fiscal Year 1st DCA 2nd DCA 3rd DCA 4th DCA 5th DCA

2019-20 123 352 189 246 212

2018-19 191 386 428 145 269

2017-18 226 416 549 183 254

2016-17 172 427 575 194 264

2015-16 229 477 575 222 254

2014-15 226 426 546 221 285

2013-14 249 398 643 166 232

2012-13 289 415 646 209 218

2011-12 261 411 686 272 304

2010-11 252 415 634 282 295
Note: 
The information presented is a comparison across all DCA's. The statistics may not accurately 
capture the numbers based on business processes.
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Florida District Courts of Appeal
Number of Dispositions

Fiscal Year 1st DCA 2nd DCA 3rd DCA 4th DCA 5th DCA Total

2019-20 4965 5168 2437 3782 3922 20274

2018-19 5039 4954 2839 3790 3961 20583

2017-18 5151 5183 2684 4468 4239 21725

2016-17 5692 5781 2825 4846 4460 23604

2015-16 5915 5988 3014 5321 4631 24869

2014-15 6096 5890 3271 4954 4751 24962

2013-14 6224 6371 3250 4728 4430 25003

2012-13 6228 6702 3463 5485 4883 26761

2011-12 6868 6018 3417 5258 4886 26447

2010-11 6925 6188 3480 4933 4601 26127
Note: 
The information presented is a comparison across all DCA's. The statistics may not accurately 
capture the numbers based on business processes


