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STATEMENT OF THE ISSUES 

Per Florida Rule of Appellate Procedure 9.210(f), jurisdiction is 

invoked based on the first issue, while the other two are additional 

issues that petitioner intends to raise if the Court grants review: 

I. Whether a public body can cure an alleged Sunshine 

Law violation by: (1) giving the public an opportunity to file 

extensive written objections to proposed action, (2) holding 

two public hearings, at which the public body and the 

public are “permitted” to discuss the proposed action, and 

(3) then taking a final vote? 

 

II. Are committees created by a local policy to aid the 

superintendent in fulfilling her statutory duty governed by 

the Sunshine Law if the committees review, score, and 

rank potential textbooks, but do not eliminate the 

superintendent’s additional options of which books to 

recommend to the School Board for adoption? 

 

III. Under the Sunshine Law, must public-meeting 

notices for an agency’s subsidiary committees be done 

exactly like the agency head’s formal meeting notices? 
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STATEMENT OF THE CASE & FACTS 

This case involves the Sunshine Law, which requires a public 

body’s meetings to be open to the public before taking final action. 

Art. I, § 24(b), Fla. Const.; § 286.011(1), Fla. Stat. (2016). The 

jurisdictional issue concerns whether the Collier County School 

Board cured an alleged earlier violation consistent with Tolar v. 

School Board of Liberty County, 398 So. 2d 427, 427 (Fla. 1981). 

The dispute arose from the selection of new textbooks. Per a 

school-board policy, the superintendent’s staff formed committees to 

review, score, and rank various textbooks on the State’s prescribed 

list. They then sent the Superintendent a final report, which included 

recommendations, meeting minutes, and all books and material 

reviewed. The Superintendent reviewed everything. Then per statute, 

she made recommendations to the School Board. 

Respondents claimed the committee meetings violated the 

Sunshine Law by not being publicly noticed in the same form and 

manner used for the School Board’s formal meeting notices. The 

School Board disagreed that a violation occurred, but also argued 

that any alleged violation had been cured under Tolar. 
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Indeed, after receiving the Superintendent’s recommendations, 

the School Board held two publicly noticed meetings. At least a 

month before the first meeting, the final reports and their inclusions 

were placed on the School Board’s website for its members and the 

public to review. The School Board had discussions and permitted 

the public to speak at each meeting. Before the second meeting, the 

public was permitted to file extensive written objections to the thirty-

six recommended textbooks (“Objection Period”). Seven parents 

objected to only six textbooks. At the second meeting, which lasted 

six hours, the School Board again discussed the textbooks and heard 

from the public. It then unanimously rejected one recommended 

textbook and voted 3–2 to reaffirm the first meeting’s unanimous vote 

to adopt the other recommendations. 

Reversing the trial court’s dismissal, the Second District found 

the Sunshine Law violated. (App. 4). It held the School Board’s two 

meetings and Objection Period failed to cure the violations because 

the School Board’s discussions had not been long enough or 

substantive enough: 

[A]t the April 11 meeting the School Board did not discuss 

the substance of the textbooks, and the School Board’s 

discussion lasted under thirty minutes when it approved 
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all thirty-six recommended titles. At the June 1 meeting, 

the School Board considered objections filed as to six of 

the thirty-six textbooks that the School Board had 

approved. Members of the public spoke at that meeting. 

After hearing and considering the objections, the School 

Board rescinded its approval of one textbook. 

(App. 17).  

ARGUMENT 

I. Three independent grounds support jurisdiction. 

A. The Second District’s decision expressly and directly 
conflicts with this Court and others on the same 

important question of law. 

Although government action taken at nonpublic meetings is 

invalid, this Court ruled over 40 years ago that public bodies can 

avoid invalidation by curing earlier violations through “independent, 

final action in the sunshine….” Tolar, 398 So. 2d at 429. 

In Tolar, a superintendent and school board had several private 

meetings on reorganization, including abolishing one administrator’s 

position. Id. at 428. In Tolar’s precursor opinion, the First District 

ruled that despite “a majority of [Board] members agree[ing] with the 

superintendent’s suggestions to so act at one of its non-public 

meetings….,” the Sunshine Law did not require “an otherwise proper 

formal action of a public body be invalidated because the subject of 
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that formal action was discussed at a prior unannounced meeting.” 

Tolar v. Sch. Bd. of Liberty Cty., 363 So. 2d 144, 145 (Fla. 1st DCA 

1978). 

This Court agreed and found the following three facts 

constituted a cure: 

[T]he School Board held [1] a public meeting and [2] 

permitted discussion on the abolishing of the position of 

director of administration and, then [3] by voice vote at a 

public meeting, decided to abolish this position. This 

action taken in the sunshine will not now be voided.  

Tolar, 398 So. 2d at 428 (numbers & emphasis added). According to 

this Court, these facts constituted “independent, final action in the 

sunshine….” and “[were] not merely a ceremonial acceptance of 

secret actions and [were] not merely a perfunctory ratification of a 

secret decision at a later meeting open to the public.” Id. at 429. 

Notably, Tolar required only that discussion be “permitted” and 

did not dictate how substantive or long discussion should be to 

constitute a cure. Id. at 428. Other courts have also refused to 

invalidate legislative action simply because discussions were not 

extensive enough or because the agency’s only option was to approve 

or reject something pre-prepared by agency staff: 
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• Refusing to invalidate adoption of staff’s 22.5-page, 

pre-prepared proposal simply because “minimal 

pertinent discussion” occurred during a 90-minute 

meeting and “the commissioners did not discuss 

various points among themselves before making a 

final decision” Occidental Chem. Co. v. Mayo, 351 So. 

2d 336, 341 (Fla. 1977), receded from on other 

grounds, Citizens of State of Fla. v. Beard, 613 So. 2d 

403, 405 (Fla. 1992); 

• Refusing to invalidate approval of a 40-page report 

that was the product of at least one sunshine 

violation and that was not reviewed or discussed at 

length during a public meeting because “Council’s 

apparently limited review and discussion of the 

updated engineering report at the October 28th 

meeting does not by itself indicate a Sunshine Law 

violation” Yarbrough v. Young, 462 So. 2d 515, 516–

17 (Fla. 1st DCA 1985); 

• Refusing to find violation “must have occurred in that 

the extent of the commissioners’ discussion and the 

lack of an announced background check on the 

candidate selected lead to an inference that an 

unlawful decision ‘may’ have been reached by the 

commissioners privately, prior to the public meeting” 

Law & Info. Services, Inc. v. City of Riviera Beach, 670 

So. 2d 1014, 1016 (Fla. 4th DCA 1996). 

Despite citing Tolar, the Second District’s decision expressly 

and directly conflicts with it and these decisions on what constitutes 
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a cure. Like Tolar, the Second District recognized that the School 

Board and the public discussed the recommended textbooks at two 

public meetings. (App. 13, 17). The public was even allowed to file 

written objections before the second meeting. (Id. at 8, 17). But 

contrary to Tolar, the court held these meetings insufficient to 

constitute a cure, saying their discussions were not substantive and 

long enough:   

[A]t the April 11 meeting the School Board did not discuss 

the substance of the textbooks, and the School Board’s 

discussion lasted under thirty minutes when it approved 

all thirty-six recommended titles. At the June 1 meeting, 

the School Board considered objections filed as to six of 

the thirty-six textbooks that the School Board had 

approved. Members of the public spoke at that meeting. 

After hearing and considering the objections, the School 

Board rescinded its approval of one textbook. 

(Id. at 17–18).  

Indeed, the court seemed to agree with respondents that a cure 

requires a full reexamination of the committees’ work—which is the 

standard Tolar’s dissent advanced, but which this Court’s majority 

did not adopt. Compare App. 16, with Tolar, 398 So. 2d at 429–32 

(Adkins, J., dissenting); see also Monroe County v. Pigeon Key 



 

7 

 

Historical Park, Inc., 647 So. 2d 857, 868 (Fla. 3d DCA 1994) 

(rejecting that standard). 

Misapplying this Court’s precedent, especially on irreconcilable 

material facts, supports express-and-direct-conflict jurisdiction. Art. 

V, § 3(b)(3), Fla. Const.; Ford Motor Co. v. Kikis, 401 So. 2d 1341, 

1342 (Fla. 1981); Crossley v. State, 596 So.2d 447, 449 (Fla. 1992). 

B. The Second District’s decision expressly affects a class 
of constitutional officers. 

This Court also has jurisdiction because the Second District’s 

precedent expressly affects a class of constitutional officers, namely 

all 67 Florida school boards and their 358 members. Art. IX, § 4(b), 

Fla. Const.; Art. V, § 3(b)(3), Fla. Const.; Sch. Bd. of Palm Beach 

County v. Survivors Charter Sch., Inc., 3 So. 3d 1220, 1224 (Fla. 

2009). The precedent directly affects all school boards by requiring 

discussions on every proposed action—even action with no or limited 

objections—especially when the proposed action may have been 

prepared by the school boards’ staff or committees. It also directly 

affects the ability of all school boards to clearly know when 

discussions are sufficiently substantive and long enough to cure 

earlier violations. And it will dramatically change school-board 
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operations—particularly as to textbooks selection—by discouraging 

reliance on staff and demanding longer public meetings. Accordingly, 

jurisdiction exists to clarify whether and how much discussion 

constitutes a cure or otherwise satisfies the Sunshine Law. 

C. The Second District’s decision expressly construed 
article I, section 24(b) of the Florida Constitution. 

Finally, this Court has jurisdiction because the Second 

District’s decision expressly construed the Sunshine Law, i.e., article 

I, section 24(b), Florida Constitution. (App. 9, 16–18); Art. V, § 3(b)(3), 

Fla. Const. Notably, the Sunshine Law does not define what 

constitutes a “meeting.” Art. I, § 24(b), Fla. Const.; see also 

§ 286.011, Fla. Stat. (2016). Nor does it specifically require 

substantive or lengthy discussions—or really any discussions—

before final action at a public meeting. Id.  

The Second District’s decision expressly construed what 

constitutes a public meeting under the Sunshine Law by not only 

requiring discussions at all, but also finding that an allegedly 

nonsubstantive discussion lasting less than 30 minutes fails to cure 

earlier violations. (App. 13, 17). This construction not only creates a 

new standard for purposes of “cure” meetings, but creates a new 



 

9 

 

standard for what is a “meeting” in the first instance under the 

constitution. It also calls into doubt the use of efficient meeting time 

and “consent agendas” by all public bodies. See Calendar, BLACK’S 

LAW DICTIONARY (11th ed. 2019) (“A list of unopposed business items 

awaiting a deliberative assembly’s vote or automatic adoption. The 

consent calendar is usu[ally] approved without debate unless a 

member objects. — Also termed consent agenda….”). 

Therefore, the Second District’s new construction of what 

constitutes a meeting sufficient to satisfy the Sunshine Law provides 

an additional basis for this Court’s jurisdiction. Cf. JBK Assocs., Inc. 

v. Sill Bros., Inc., 191 So. 3d 879, 880 (Fla. 2016) (accepting 

jurisdiction to review district court’s construction of homestead 

provision); Bd. of Cty. Comm’rs of Dade Cty. v. Boswell, 167 So. 2d 

866, 867 (Fla. 1964) (finding jurisdiction when district court 

“effectively defined the meaning and effect of constitutional 

proscription in these circumstances….”). 

II. This case provides the ideal vehicle to further clarify the 

important question of how public bodies can “cure” 
sunshine violations. 

It has been over 40 years since this Court in Tolar first 

recognized that a Sunshine Law violation can be cured by a public 
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meeting, at which discussion is “permitted” before a voice vote. 398 

So. 2d at 428–29. This Court has only applied the doctrine one other 

time: Sarasota Citizens For Responsible Gov’t v. City of Sarasota, 48 

So. 3d 755, 766 (Fla. 2010). That case found a cure because the 

county held “multiple public meetings” where proposed action was 

“discussed and considered.” Id.  It is unclear whether the Sarasota 

Citizens Court was merely noting that discussion had been clearly 

“permitted”—since discussion had actually occurred—or was 

changing the Tolar standard to require that discussion actually take 

place. So, the issue is ripe for this Court to clarify whether a cure 

requires that discussion be permitted or that discussion actually take 

place. 

District Court decisions are also overlooking Tolar’s standard 

that discussion need only be “permitted.” Instead, they are wading 

into the legislative province by analyzing how much discussion 

occurred—an area where reasonable minds may legitimately 

disagree—to distinguish between Tolar’s “independent, final action” 

versus “ceremonial acceptance” or “perfunctory ratification.” See, 

e.g., (App. 16–18); Transparency for Florida v. City of Port St. Lucie, 

240 So. 3d 780, 786 (Fla. 4th DCA 2018); Anderson v. City of St. Pete 
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Beach, 161 So. 3d 548, 553 (Fla. 2d DCA 2014); Zorc v. City of Vero 

Beach, 722 So. 2d 891, 903 (Fla. 4th DCA 1998). Widespread video 

evidence of agency meetings has only exacerbated this 

misapplication of Tolar. See Transparency, 240 So. 3d at 786. 

Generally, what motions to vote on, whether to have discussions 

on those motions, and how much discussion to have before a vote 

are quintessential political questions inextricably intertwined with 

the legislative branch. See Moffitt v. Willis, 459 So. 2d 1018, 1021 

(Fla. 1984). Substituting the court’s judgment for the legislature’s in 

determining the appropriate length and substance of a meeting’s 

discussion as the guide for what constitutes a cure violates the 

separation-of-powers doctrine, which Tolar’s “permitted” standard 

avoids. 

Further, no court has ever attempted to provide a workable 

standard or factors for determining when a meeting’s discussion is 

sufficiently long and substantive enough to constitute a cure. 

Instead, each case appears to take a know-it-when-we-see-it 

approach, which is impossible for lower courts to consistently apply 

and for practitioners to advise their clients on. See, e.g., App. 16–18; 

Transparency, 240 So. 3d at 786. 
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And the need for a clear standard cannot be overstated. Most, 

if not all, sunshine violations are unintentional mistakes. After all, 

most elected agencies are not run by lawyers. They are run by 

everyday citizens who merely want to do right by those they 

represent. The agency’s attorney plays a critical role in aiding those 

elected-everyday citizens navigate the intricacies of the law to achieve 

their electorate’s goals. But mistakes do happen. And a clear 

standard—rather than a know-it-when-we-see-it one—enables the 

agency attorney to offer clear and settled advice for curing mistakes 

when they arise, which enhances government operation, avoids 

wasting the public treasury, and better serves the public. 

Therefore, this case provides an opportunity to either reaffirm 

Tolar’s “permitted” standard or provide guidance on how much 

discussion distinguishes a full and open meeting from a ceremonial 

and perfunctory one. This case is an especially ideal vehicle for 

making this clarification because (1) both School Board meetings 

were videoed, (2) both meetings were very different in terms of their 

discussions’ substance and length, and (3) this case had an Objection 

Period for the public, which is a unique feature for curing earlier 

violations that no case has ever addressed. 
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CONCLUSION 

This Court can and should accept jurisdiction to review the 

Second District’s decision under article V, section 3(b)(3), Florida 

Constitution. 
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