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STATEMENT OF THE CASE AND FACTS 
 

This criminal prosecution arose when a Florida State University fraternity 

pledge died from severe alcohol intoxication after a party. See State v. Petagine, 290 

So. 3d 991, 994–95 (Fla. 1st DCA 2020). The Petitioners, fraternity brothers 

Anthony Petagine and Luke Kluttz, along with Anthony Oppenheimer, were charged 

with misdemeanor and felony hazing counts for their roles in the death. The 

decisions on review include Petagine and a one-line opinion citing the First District’s 

full written opinion in Petagine. See State v. Kluttz, 290 So. 3d 991 (Fla. 1st DCA 

2020). 

In Petagine, the district court held that the State did not violate fraternity 

president Anthony Petagine’s speedy trial rights when, outside the 90-day window 

for trying misdemeanor counts, it amended the information to clarify that Petagine 

faced both felony and misdemeanor hazing charges under Section 1006.63(2)–(3). 

Petagine, 290 So. 3d at 996–97. It explained that Petagine “could not establish any 

specific prejudice” from the amended information because the information “merely 

clarifie[d] some detail of the existing charge.” Id. at 996.  

The First District also reversed the trial court’s order dismissing the felony 

hazing count. Applying the statutory definition of hazing—“any action or situation 

that recklessly or intentionally endangers the mental or physical health or safety of 

a student for purposes including, but not limited to, initiation or admission into or 
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affiliation with any organization operating under the sanction of a postsecondary 

institution,” id. at 995 (quoting § 1006.63(1), Fla. Stat.)—the court asked whether 

the State alleged sufficient evidence to charge Petagine under a principal theory. Id. 

at 995–96. It held that the charging document “was legally sufficient to charge a 

count of felony hazing” because Petagine was aware of the dangers of binge 

drinking, knew of the fraternity’s dangerous drinking habits, “encouraged the event 

to take place,” and “lifted the liquor ban” for the party. Id. at 996. 

SUMMARY OF ARGUMENT 
 

I.  The First District’s decision in this case does not conflict with the decision 

cited by the Petitioners. Petitioners rely on a Fifth District decision, Williams v. 

State, where the State added a misdemeanor after the speedy trial deadline. That case 

is distinguishable for three reasons. First, the decision below turned on the First 

District’s conclusion that Petitioners were not prejudiced by the later addition of the 

misdemeanor charge, whereas the Fifth District’s Williams decision did not purport 

to address prejudice. Second, unlike in Williams, the original charging document in 

the Petitioners’ cases cited the misdemeanor subsection of the hazing statute, thereby 

putting the Petitioners on notice that they faced a misdemeanor count. Third, even 

though the First District did not fully explain the circumstances in this case, it 

determined that the amendment to the Information clarified a detail of an existing 

charge, which did not occur in Williams. 
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Furthermore, the State does not agree that this Court should accept jurisdiction 

based on “apparent” conflict. The greater weight of authority rejects this theory of 

jurisdiction. In any event, the State does not agree that apparent conflict exists. 

II.  As to the correct interpretation of the hazing statute, no conflict exists with 

this Court’s decision in Martin. That case interpreted the term “competition” as used 

in an exemption in the hazing statute and concluded that the word was not 

unconstitutionally vague. The decision below, on the other hand, interpreted a 

distinct provision of the hazing statute and found that the State sufficiently alleged 

the charge. Accordingly, the Court should deny review. 

ARGUMENT 
 

I. THE DECISION BELOW DOES NOT CONFLICT WITH WILLIAMS ON 

THE MISDEMEANOR SPEEDY TRIAL ISSUE. 

Petitioners incorrectly argue that this Court has jurisdiction under Article V, 

Section 3(b)(3) of the Florida Constitution, which provides that the Court “[m]ay 

review any decision of a district court of appeal that . . . expressly and directly 

conflicts with a decision of another district court of appeal or of the supreme court 

on the same question of law.” 

For this type of discretionary jurisdiction to exist, the conflict “must be 

express and direct” and “must appear within the four corners of the majority 

decision.” Reaves v. State, 485 So. 2d 829, 830 (Fla. 1986); accord Dept. of Health 

and Rehabilitative Services v. Nat’l Adoption Counseling Service, Inc., 498 So. 2d 
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888, 889 (Fla. 1986) (rejecting “inherent” or “implied” conflict). In Ansin v. 

Thurston, 101 So. 2d 808, 810 (Fla. 1958), the Court explained that “[i]t was never 

intended that the district courts of appeal should be intermediate courts.” Instead, 

Article V’s current jurisdictional requirements were “prompted by the great volume 

of cases reaching the Supreme Court and the consequent delay in the administration 

of justice.” Id. This Court therefore may “exercis[e] appellate power in certain 

specified areas essential to the settlement of issues of public importance and the 

preservation of uniformity of principle and practice, with review by the district 

courts in most instances being final and absolute.” Id. 

Petitioners first argue that the decision below conflicts with Williams v. State, 

102 So. 3d 25 (Fla. 5th DCA 2012). However, the State disagrees. 

In Williams v. State, 102 So. 3d 25, the State initially charged the defendant 

with aggravated assault with a firearm. When it filed a second amended 

information—131 days after arrest—the State added the charge of improper 

exhibition of a firearm, a first-degree misdemeanor. Id. at 26. In response, the 

defendant argued that his speedy trial rights were violated as to the improper 

exhibition of a firearm charge because it was added more than 90 days after his 

arrest, the time for trying a misdemeanor. Id. The Fifth District reversed and ordered 

that the conviction for improper exhibition be vacated. Id.  It explained: 

When a misdemeanor is consolidated with a felony for disposition in 
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the circuit court, the misdemeanor is governed by the speedy trial 

period applicable to felonies. However, when the State charges a 

defendant with a misdemeanor after the expiration of the ninety-day 

speedy trial period applicable to misdemeanors, the misdemeanor 

charge cannot be revived by consolidating it with a felony charge.  

 

Id.  (citing Fla. R. Crim. P. 3.191(f)).  

Crucially, however, the Fifth District did not purport to address the question 

at issue here: Whether the absence of prejudice from a later-added misdemeanor 

count defeats any claim to a dismissal. Nothing in the four corners of Williams v. 

State suggests (1) that the State argued a lack of prejudice, (2) that the Fifth District 

resolved that claim, or (3) that prejudice might even theoretically have been absent. 

That inquiry was simply not performed by the Fifth District’s opinion. In contrast, 

that inquiry was central to the decision below, where the First District held that 

Petitioners “could not establish any specific prejudice” from the amended 

information. Petagine, 290 So. 3d at 996.1  

Moreover, the facts of the two cases are distinguishable. In the decision below, 

the First District evaluated the prejudice question by asking whether the amendment 

“merely clarifie[d] some detail of the existing charge.” Id. Finding that to be the 

 
1 In a related context, this Court recently dismissed a case as improvidently 

granted where the decision on review was affirmed because the district court found 

the error harmless, and where “all of the purported conflict cases are silent as to 

whether the harmless error test was considered, and none expressly state that a per 

se reversal rule is being applied.” D.M. v. M.D., 272 So. 3d 1229, 1230 (Fla. 2019) 

(Lawson, J., concurring specially).  
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case, the court concluded that the amendment “could not reasonably have caused the 

defendant any prejudice.” Id. The State notes that the original information cited the 

misdemeanor hazing subsection, Section 1006.63(3), thereby notifying Petitioners 

that they faced a misdemeanor. See id. at 995.  

The same was not true in Williams v. State, where the earlier charging 

document failed to cite any misdemeanor offense. See 102 So. 3d at 26 & n.1. The 

original charged offense was aggravated assault with a firearm, a felony, and the 

amended information added a distinct misdemeanor: improper exhibition of a 

firearm. Id. Thus, the facts forming the basis for the First District’s prejudice 

holding—an earlier citation to the misdemeanor statute—were not present in 

Williams v. State.   

The State acknowledges that the First District did not fully explain the 

circumstances surrounding its decision to determine that the amendment to the 

information clarified a detail of an existing charge. The opinion does not indicate 

what victims or language was included in the prior Informations filed by the State. 

The State notes that, in the part of the opinion regarding the State appeal, the 

Petagine court indicates that a previous Information filed by the State had a citation 

to misdemeanor hazing, and it reflects that the statement of particulars described 

hazing of pledges, not just the victim (Andrew Coffey). Id. at 994-95. The First 

District does not explain the circumstances at all in its discussion of the speedy trial 
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claim in the Cross-Appeal. However, the First District’s failure to fully explain the 

circumstances surrounding its determination that the amendment clarified a detail of 

an existing charge does not create a direct and express conflict. 

Although Petitioners do not allege an express and direct conflict, they also 

cite to Goldman v. State, 645 So. 2d 1089, 1089-90 (Fla. 4th DCA 1994). In 

Goldman, the State charged the defendant with two counts of felony grand theft. Id. 

The State amended the information to add misdemeanor offenses after the speedy 

trial deadline. Id. After the trial court denied the defendant’s motion to dismiss based 

on speedy trial grounds, the jury convicted him of two of the misdemeanors. Id. at 

1090-91. On appeal, the State argued the defendant waived speedy trial because he 

had not filed a demand for speedy trial before the misdemeanor charges were added 

in the amended information. Id. at 1091. The Fourth District rejected the State’s 

argument based on the text of rule 3.191(a), which provides that its speedy trial time 

periods are effective without demand. It also noted that the defendant had not waived 

speedy trial prior to the misdemeanor being added. Id. 

The analysis for Goldman is similar to Williams. Like Williams, there is no 

indication that the State argued a lack of prejudice or that prejudice was considered 

by the court. In fact, the issue of prejudice may not have been in dispute. Also, there 

was no indication that the State had previously cited to the misdemeanors in an 

earlier Information or that the amendment clarified a detail of an existing charge. 
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Finally, Petitioners argue that this Court should accept this case based on 

“apparent” jurisdiction. (IB-7-8). Although Petitioners cite to a case in which this 

Court determined that an "apparent conflict" was sufficient for jurisdiction, many 

more decisions have dismissed as improvidently granted upon determining that the 

conflict was merely apparent, rather than actual. (JB-7). See, e.g., Tetzlaff v. Florida 

Unemployment Appeals Com'n, 926 So. 2d 1267 (Fla. 2006); Tompkins v. First 

Union Nat'l Bank, 897 So. 2d 1282 (Fla. 2005); Henry v. State, 590 So. 2d 419 (Fla. 

1991); State v. Payne, 550 So. 2d 1120 (Fla. 1989); State v. Hutchinson, 519 So. 2d 

603 (Fla. 1988); Bondurant v. Geeker, 515 So. 2d 214 (Fla. 1987); State v. Brown, 

476 So. 2d 660 (Fla. 1985). These cases all say the same thing: the Court originally 

accepted review based on an apparent conflict but, upon closer inspection, realized 

the cases don't actually conflict. The greater weight of authority therefore rejects this 

loose theory of jurisdiction. In any event, based on the analysis above, the State does 

not agree that even apparent conflict exists.  

II. THE DECISION BELOW DOES NOT CONFLICT WITH MARTIN ON 

THE PROPER INTERPRETATION OF THE HAZING STATUTE. 

Finally, Petitioners argue that this case conflicts with Martin v. State, 259 So. 

3d 733 (Fla. 2018), on the proper interpretation of the hazing statute. But Martin and 

the decision below addressed entirely different issues.  

The defendant in Martin raised two claims. First, he asserted that the hazing 



9 

statute was overbroad in violation of the First Amendment because it criminalized 

conduct even where the victim had consented. Id. at 739. By forbidding “voluntary 

acts,” the defendant contended, the statute “chill[ed] commonplace and customary 

conduct.” Id. This Court rejected that claim because both the felony and 

misdemeanor hazing offenses require “physical harm” or “risk of physical harm” to 

the victim, giving the statute a “plainly legitimate sweep.” Id. at 740 (citing 

§ 1006.63(2) & (3), Fla. Stat.). “Any impact on speech or expressive conduct,” the 

Court reasoned, “is insubstantial and purely incidental to the purpose of preventing 

physical harm.” Id.  

Second, the defendant alleged that a provision of the statute permitting acts of 

“competition,” as distinct from hazing, rendered the statute “void-for-vagueness” 

because the term “competition” “lacks precision.” Id. But after interpreting that term, 

the Court held that the defendant should have understood that his conduct did not 

fall within the competition exemption because the act of hazing in his case was not 

akin to an athletic or other competition and instead involved a barbaric ritual in 

which new band members at the university were forced to endure a “brutal beating,” 

similar to “running the gauntlet.” Id. at 742. 

Martin did not interpret the provision of the hazing statute at issue here, which 

defines hazing as “any action or situation that recklessly or intentionally endangers 

the mental or physical health or safety of a student for purposes including, but not 



10 

limited to, initiation or admission into or affiliation with any organization operating 

under the sanction of a postsecondary institution.” Petagine, 290 So. 3d at 995 

(quoting § 1006.63(1), Fla. Stat.). The First District, rather than consider an 

overbreadth challenge, a void-for-vagueness challenge, or the proper interpretation 

of the word “competition,” conducted a straightforward application of that hazing 

definition. Id. at 995–96. That is all the statute and Martin require. See JB-9 (quoting 

Martin for proposition that consideration of statutory text is “critically important to 

determining the scope of criminal liability”). Petagine found that the charging 

document properly alleged hazing under the principal theory because Petitioner 

knew the risks of holding the party, “encouraged the event to take place,” and 

facilitated underaged drinking by “lift[ing] the liquor ban.” 290 So. 3d at 996.2  

CONCLUSION 
 

The Court should decline jurisdiction.  

 
2 Should the Court conclude Petitioners established conflict on the speedy trial 

issue, and if it is otherwise inclined to grant review, it should grant review limited 

to that first issue. Though upon accepting review the Court would possess 

jurisdiction to resolve all issues in the case, nothing requires it do so. Indeed, the 

Court has in the past “elected . . . to only address the conflict issue.” Shine v. State, 

273 So. 3d 935, 935 n.1 (Fla. 2019). The State believes that neither issue is 

sufficiently important to warrant review; but the merits of the felony hazing issue 

certainly do not warrant the expenditure of this Court’s finite resources because that 

question is inherently fact-bound, requires no nuanced legal analysis, and only a 

handful of decisions have cited Section 1006.63, let alone construed it. The felony 

hazing issue also involves a motion to dismiss on a principal to hazing charge related 

to a statute that is no longer in existence. 
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