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Sparks is pertinent to whether the preclusion rule announced 

in Engle and Douglas generates reliance interests, which is discussed 

at page 40 of the answer brief and pages 32–35 of the amended reply 

brief. 
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Pereida is pertinent to whether the Engle findings can be given 

preclusive effect, which is discussed at pages 48–50 of the answer 

brief and page 43 of the amended reply brief. 
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the identity of the suspect is conclusively
established by DNA testing’’ does not apply.

Our resolve as a court is tested when we
are called upon to release a guilty person in
order to defend a principle.  This defendant
certainly committed heinous crimes against
an innocent victim, but it is our duty to apply
the laws enacted by the Legislature evenly
and rationally, even if that means letting a
guilty person go free.  ‘‘[T]he potential that a
guilty person will avoid just punishment is
inherent in all statutes of limitations.  Soci-
ety has assumed this loss in exchange for
other considerations.’’  (People v. Frazer
(1999) 21 Cal.4th 737, 784, 88 Cal.Rptr.2d
312, 982 P.2d 180 (dis. opn. of Brown, J.).)

The DNA arrest warrant in this case was
not a true warrant, because it did not author-
ize the arrest of anyone.  It was a shell, a
clever artifice designed to satisfy the statute
of limitations so the criminal investigation
could continue indefinitely until the perpetra-
tor was identified.  The filing of the DNA
arrest warrant in this case did not commence
a criminal prosecution against defendant and,
thus, did not satisfy the statute of limitations.

I CONCUR:  WERDEGAR, J.

,
  

48 Cal.4th 1

104 Cal.Rptr.3d 764

The PEOPLE, Petitioner,

v.

The SUPERIOR COURT of Yuba
County, Respondent;

Dustin William Sparks, Real
Party in Interest.

No. S164614.

Supreme Court of California.

Feb. 8, 2010.

Background:  Defendant was charged
with two felony murders. The Superior
Court, Yuba County, No. CFR0600126,
James L. Curry, J., ruled that other defen-

dants’ verdicts for the same murders pro-
hibited the prosecution from trying defen-
dant for a crime greater than voluntary
manslaughter. The People petitioned for
writ of mandate. The Court of Appeal
granted the petition. Defendant petitioned
for review. The Supreme Court granted
review, superseding the opinion of the
Court of Appeal.

Holdings:  The Supreme Court, Chin, J.,
held that:

(1) inconsistent verdicts may stand, over-
ruling People v. Taylor, 12 Cal.3d 686,
117 Cal.Rptr. 70, 527 P.2d 622, and
disapproving People v. Caesar, 167 Cal.
App.4th 1050, 84 Cal.Rptr.3d 663, and

(2) shooter’s acquittal of felony murder did
not have any collateral estoppel effect
precluding defendant’s trial for felony
murder.

Affirmed.

Opinion, 2008 WL 2316504, superseded.

1. Criminal Law O877

If a verdict regarding one participant in
alleged criminal conduct is inconsistent with
other verdicts, all of the verdicts may stand;
overruling People v. Taylor, 12 Cal.3d 686,
117 Cal.Rptr. 70, 527 P.2d 622, and disap-
proving People v. Caesar, 167 Cal.App.4th
1050, 84 Cal.Rptr.3d 663.

See Cal. Jur. 3d, Criminal Law: De-
fenses, § 84; 1 Witkin & Epstein, Cal.
Criminal Law (3d ed. 2000) Defenses,
§ 195.

2. Criminal Law O877

A verdict regarding one defendant has
no effect on the trial of a different defendant.

3. Criminal Law O303.30(1)

Courts should determine the propriety
of a prosecution based on that prosecution’s
own record, not a different record.

4. Judgment O632, 751

Nonmutual collateral estoppel does not
apply to verdicts in criminal cases.

Exhibit A



87Cal.PEOPLE v. SUPERIOR COURT
Cite as 224 P.3d 86 (Cal. 2010)

5. Courts O97(1)
California is permitted to have a collat-

eral estoppel rule more favorable to criminal
defendants than the federal rule.

6. Courts O97(1)
A decision by the United States Su-

preme Court, and especially a unanimous
one, is entitled to respectful consideration by
the California Supreme Court.

7. Judgment O751
A shooter’s acquittal of felony murder

and conviction of voluntary manslaughter, for
the killing of two people in the course of an
alleged robbery and burglary, did not have
any collateral estoppel effect precluding the
trial of the shooter’s coconspirator for felony
murder, even assuming the coconspirator’s
liability would be vicarious liability under the
natural and probable consequences doctrine.

8. Courts O89, 90(1)
The doctrine of stare decisis is flexible,

and permits the Court of Appeal to reconsid-
er, and ultimately to depart from, its own
prior precedent in an appropriate case.

9. Statutes O220
In some situations, legislative acquies-

cence might support a conclusion the Legis-
lature has effectively ratified a judicial inter-
pretation of a statute.

10. Courts O89
Concerns about stare decisis are at their

acme where reliance interests are involved.

11. Constitutional Law O2810
 Courts O100(1)

Reliance and ex post facto concerns did
not preclude the Supreme Court from apply-
ing its determination that nonmutual collat-
eral estoppel does not apply to verdicts in
criminal cases to the defendant in the pres-
ent case, in overruling a previous Supreme
Court case that had applied the doctrine,
since overruling the case did not criminalize
conduct that had been innocent; at the time
of the alleged crime, defendant could not
have relied on the fact that his coconspirator
would be tried before him or on the verdict
as to the coconspirator.  U.S.C.A. Const. Art.
1 § 10, cl. 1.

12. Courts O100(1)

In determining whether a judicial deci-
sion may apply retroactively, reliance is of
less concern in cases involving procedural
and evidentiary rules.

Edmund G. Brown, Jr., Attorney General,
Dane R. Gillette, Chief Assistant Attorney
General, Michael P. Farrell, Assistant Attor-
ney General, John G. McLean, R. Todd Mar-
shall and George M. Hendrickson, Deputy
Attorneys General, for Petitioner.

Mitchell Keiter, Los Angeles, as Amicus
Curiae on behalf of Petitioner.

No appearance for Respondent.

S. Michelle May, under appointment by
the Supreme Court;  Scott and Heitman and
Justin B. Scott, for Real Party in Interest.

CHIN, J.

Real party in interest, Dustin William
Sparks (hereafter defendant or Sparks), was
charged with two felony murders.  Before
his case came to trial, two other persons
were tried for the same murders.  One was
convicted of voluntary manslaughter, and the
other was acquitted.  Concerned about possi-
ble inconsistent verdicts, and applying the
doctrine of nonmutual collateral estoppel
adopted in a criminal case in People v. Tay-
lor (1974) 12 Cal.3d 686, 117 Cal.Rptr. 70, 527
P.2d 622 (Taylor), the superior court ruled
that those verdicts prohibit the prosecution
from trying defendant for a crime greater
than voluntary manslaughter.

[1–4] We conclude that decisions postdat-
ing Taylor, supra, 12 Cal.3d 686, 117 Cal.
Rptr. 70, 527 P.2d 622, including decisions
from this court and the United States Su-
preme Court, have undermined Taylor’s rea-
soning and the authority on which it relied.
Occasional inconsistent jury verdicts are in-
evitable in our criminal justice system.  If a
verdict regarding one participant in alleged
criminal conduct is inconsistent with other
verdicts, all of the verdicts may stand.
(Standefer v. United States (1980) 447 U.S.
10, 25–26, 100 S.Ct. 1999, 64 L.Ed.2d 689
(Standefer);  People v. Palmer (2001) 24
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Cal.4th 856, 860, 103 Cal.Rptr.2d 13, 15 P.3d
234 (Palmer).)  Accordingly, a verdict re-
garding one defendant has no effect on the
trial of a different defendant.  Courts should
determine the propriety of a prosecution
based on that prosecution’s own record, not a
different record.  Nonmutual collateral es-
toppel does not apply to verdicts in criminal
cases.

We affirm the judgment of the Court of
Appeal, which set aside the superior court’s
ruling, and overrule People v. Taylor, supra,
12 Cal.3d 686, 117 Cal.Rptr. 70, 527 P.2d 622.

I. FACTS AND PROCEDURAL HISTORY

Defendant was charged with two counts of
felony murder based on a plan to steal mari-
juana plants that resulted in the killing of
two people.  Two other participants in the
events leading to the deaths, Michael Hug-
gins and Matthew Griffin, were tried sepa-
rately for the murders before defendant’s
case came to trial.  Griffin was acquitted and
Huggins convicted of voluntary manslaugh-
ter.

The Court of Appeal summarized the evi-
dence presented at Huggins’s trial, which
that court and this court have judicially no-
ticed:

‘‘In September 2005, Huggins lived in a
house in Antelope with his girlfriend, Angelic
Rampone, Matthew Griffin, and Griffin’s girl-
friend, Amy Butler.  Levill Hill would some-
times spend the night at the house.

‘‘In the house one day there was a discus-
sion in which Butler told Griffin, Huggins,
Rampone, and Hill that she knew of a house
in Olivehurst where they could steal marijua-
na plants.  The Olivehurst house belonged to
Michael Hance.  In back of the Olivehurst
house was a trailer occupied by two men who
had gone to school with Butler—Scott Davis
and Michael Hance’s son, Christopher Hance.
Davis lived rent free in the trailer in ex-
change for guarding marijuana plants that
were on the property.

‘‘One evening in the beginning of Septem-
ber 2005, Butler, Griffin, Huggins, Rampone,
and Hill drove to the Olivehurst house but
decided not to steal the marijuana plants at
that time.  Later, Huggins, Griffin, and But-

ler talked about returning to the Olivehurst
house, tying ‘the boys up,’ and trying to steal
the marijuana plants.  Butler said she want-
ed nothing more to do with the plan.

‘‘In the early morning of September 27,
Huggins, Rampone, Hill, and Griffin drove
back to the Olivehurst house.  En route, they
picked up Huggins’s cousin, Sparks.  When
they got to the Olivehurst house, they parked
the car, and Huggins, Sparks, Griffin, and
Hill got out.  Huggins had a .45–caliber pis-
tol and Sparks had a toy gun that looked
real.  Hill was handed duct tape and Griffin
rope ‘just in case’ they needed to tie anybody
up.  Hill threw the duct tape back inside the
car.  They all then walked past the house
and decided that none of them were going to
go ahead with the plan to steal marijuana.
They then split up in to two groups—Hug-
gins and Sparks ahead and Hill and Griffin
behind—and all headed back toward the Oli-
vehurst house.

‘‘When they got to the house, however,
Huggins kneeled down between the south
and north gate to the house.  Sparks stood
right by Huggins.  Hill and Griffin walked
by them, and Hill asked what they were
doing.  Huggins replied, ‘ ‘‘We’re going to do
it.’’ ’  Hill responded, ‘ ‘‘No, you’re not.’’ ’
Hill and Griffin then walked away.  In Hill’s
view, he and Griffin abandoned the plan, but
Huggins and Sparks did not.

‘‘Huggins walked through the gate to the
side of the house.  Sparks stayed at the gate.
While Sparks was at the gate, someone hit
him.

‘‘After Sparks was hit, Hill heard a gun-
shot.  Hill and Griffin ran back to the car.
Sparks and Huggins followed.  They drove
back to the Antelope house.

‘‘Michael Hance was home at the time of
the shooting and described what he heard
and saw.  He was in the house talking with
his son while Davis was sleeping in the trail-
er.  Michael and Christopher Hance heard
one of the gates open, so Christopher went
out to investigate.  Michael Hance then
heard ‘scuffling’ ‘between the two gates’ and
heard a shot.

‘‘Michael Hance ran outside and saw Hug-
gins go into the trailer, heard ‘some yelling,’
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and then ‘a shot or two’ inside the trailer.
As Michael Hance started going toward the
trailer, Christopher Hance, Huggins, and
Davis ‘poured out’ of the trailer.  Davis, who
was holding his neck, fell to the ground.

‘‘Michael Hance called 911.  When police
arrived, they found Davis dead.  Christopher
Hance was bleeding profusely from his lower
abdomen and right leg and died from blood
loss.

‘‘Based on this and other evidence intro-
duced at trial, the jury in Huggins’s case was
instructed on felony murder with the under-
lying felony being robbery or burglary or
attempted robbery or burglary and on volun-
tary manslaughter based on intent to kill or
conscious disregard for life.  The jury found
Huggins guilty of two counts of voluntary
manslaughter while personally using a fire-
arm.’’

As a result of the verdicts as to Huggins
and Griffin, defendant moved to preclude the
prosecution from trying him for any crime
greater than voluntary manslaughter.  He
argued that collateral estoppel prevented the
prosecution from relitigating issues decided
in the previous trials.

In opposing the motion, the district attor-
ney argued that evidence not admitted at the
earlier trials could be used in defendant’s
trial.  As the Court of Appeal summarized:
‘‘This evidence included statements made by
Sparks during a police interview.  In that
interview, Sparks initially explained that he,
Huggins, Griffin, and Hill all planned to par-
ticipate in stealing the marijuana with his
role being to ‘grab the plants.’  When they
got to the street, Griffin got scared,
‘punk[ed] out,’ and went back to the car.
Sparks and Huggins stood by the gate.
Huggins went onto the property.  As Sparks
was standing outside the gate, he was con-
fronted by someone wanting to know who he
was, leading to a short physical altercation.
Sparks then heard gunshots and ran back to
the car.  When Huggins returned to the car,
he said to Sparks, ‘[W]here the Fuck were
you a[t] Dustin?’  Not wanting Huggins to
think he ‘just punked out,’ Sparks said that
he got into a fight.’’  (Fn. omitted.)

The trial court, which had presided over
Huggins’s trial, granted defendant’s motion.
Relying largely on Taylor, supra, 12 Cal.3d
686, 117 Cal.Rptr. 70, 527 P.2d 622, it found
that collateral estoppel applied because it
would preclude a ‘‘third trial on these same
facts’’ and would prevent inconsistent judg-
ments, thus ‘‘eliminat[ing] the risk of under-
mining the integrity of the justice system.’’
It prevented the prosecution ‘‘from pursuing
a conviction for homicide TTT on the basis
[that] the homicides allegedly occurred dur-
ing the commission of a robbery, burglary, or
an attempt of either crime.’’

The People filed a petition for a writ of
mandate in the Court of Appeal challenging
the trial court’s ruling.  The Court of Appeal
issued an alternative writ and ultimately a
peremptory writ directing the superior court
to vacate its order and to issue a new order
denying defendant’s motion to preclude the
People from trying him for any crime greater
than voluntary manslaughter.

We granted defendant’s petition for re-
view.  We also directed the parties to brief
the question of whether Taylor, supra, 12
Cal.3d 686, 117 Cal.Rptr. 70, 527 P.2d 622,
should be overruled.

II. DISCUSSION

In Taylor, supra, 12 Cal.3d 686, 117 Cal.
Rptr. 70, 527 P.2d 622, three persons (Taylor,
Daniels, and Smith) planned to rob a liquor
store operated by Jack and Linda West. Tay-
lor remained in the getaway car while the
other two entered the store.  There Daniels
and Smith robbed the Wests at gunpoint of
money in the cash register.  In the process,
a gun battle broke out in which the Wests
shot Smith, killing him.  (Id. at pp. 689–690,
117 Cal.Rptr. 70, 527 P.2d 622.)  We ex-
plained that, in an earlier opinion, we had
held that Taylor could be prosecuted for
Smith’s murder ‘‘on a theory of vicarious
liability if it independently appeared that his
confederates entertained malice afore-
thoughtTTTT’’  (Id. at p. 691, 117 Cal.Rptr.
70, 527 P.2d 622;  see Taylor v. Superior
Court (1970) 3 Cal.3d 578, 91 Cal.Rptr. 275,
477 P.2d 131.)  However, before Taylor’s tri-
al, Daniels was tried for that murder and,
although convicted of robbery, was acquitted
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of murder.  In light of this verdict, this court
held that principles of collateral estoppel pro-
hibited Taylor from being tried for the same
murder.

In overturning the trial court’s ruling in
this case, the Court of Appeal distinguished
Taylor, partly on the basis that evidence
admissible against defendant in his trial was
not available in the prior trials of Huggins
and Griffin.  Defendant argues that Taylor is
indistinguishable, and that the Court of Ap-
peal erred in not applying it.  Whether Tay-
lor would apply to the facts of this case is a
complex and difficult question.  But we need
not decide that question.  As we discuss,
intervening judicial decisions have deprived
Taylor of any continuing validity.  In Palm-
er, supra, 24 Cal.4th at page 866, 103 Cal.
Rptr.2d 13, 15 P.3d 234, we distinguished,
but did not overrule, Taylor because there
was no need to do so.  But the time has come
to overrule it entirely.

Taylor began its analysis by explaining
that ‘‘[c]ollateral estoppel has been held to
bar relitigation of an issue decided at a previ-
ous trial if (1) the issue necessarily decided
at the previous trial is identical to the one
which is sought to be relitigated;  if (2) the
previous trial resulted in a final judgment on
the merits;  and if (3) the party against whom
collateral estoppel is asserted was a party or
in privity with a party at the prior trial.’’
(Taylor, supra, 12 Cal.3d at p. 691, 117 Cal.
Rptr. 70, 527 P.2d 622.)  ‘‘As to the third
requirement of identity of parties,’’ Taylor
continued, ‘‘it is the rule in civil cases that
the party benefitting from collateral estoppel
need not have been a party in the prior trial
so long as the party bound by the doctrine
was such a party.  Mutuality is thus not
required.’’  (Id. at p. 692, 117 Cal.Rptr. 70,
527 P.2d 622, italics added.)  Taylor ob-
served, however, that ‘‘courts have some-
times declined to apply the doctrine in behalf
of a criminal defendant who was not involved
in the prior trial.’’  (Ibid.)  This observation
gave rise to the question of whether what is
sometimes called ‘‘nonmutual collateral es-
toppel’’ applies in a criminal case, that is,
whether a defendant can obtain the benefit of
a favorable verdict involving a different per-
son even though that defendant would not

have been bound by an unfavorable verdict
regarding that other person.

In support of applying collateral estoppel
even when there is no identity of defendants,
Taylor cited some out-of-state and federal
cases applying the defense of collateral es-
toppel.  (Taylor, supra, 12 Cal.3d at p. 693,
117 Cal.Rptr. 70, 527 P.2d 622.)  It also
relied in part on cases that ‘‘have applied the
doctrine to preclude the conviction of an al-
leged conspirator when all other alleged co-
conspirators have been acquitted [citation] or
the charges against all the other coconspira-
tors have been dismissed because of insuffi-
cient evidence [citation].’’  (Id. at pp. 694–
695, 117 Cal.Rptr. 70, 527 P.2d 622.)

In addition to citing supporting cases, Tay-
lor identified three ‘‘strong policy consider-
ations’’ behind the collateral estoppel doc-
trine:  ‘‘(1) to promote judicial economy by
minimizing repetitive litigation;  (2) to pre-
vent inconsistent judgments which under-
mine the integrity of the judicial system;  and
(3) to provide repose by preventing a person
from being harassed by vexatious litigation.’’
(Taylor, supra, 12 Cal.3d at p. 695, 117 Cal.
Rptr. 70, 527 P.2d 622.)

Regarding the first of these considerations,
the court explained that ‘‘[t]he need for judi-
cial economy by minimizing repetitive litiga-
tion is even more important in criminal than
in civil trials.  Crowded court dockets inevi-
tably will impose a heavy burden on criminal
defendants as substantial periods of incarcer-
ation may result while they await trial, and
long delays between arrest and sentencing
will decrease the effectiveness of the punish-
ment which is ultimately meted out.  [Cita-
tion.]  Although the saving of the resources
of the court system may be somewhat re-
duced when, in addition to the crime against
which a plea of collateral estoppel is urged,
other crimes must also be litigated, the other
goals of an application of the doctrine can
nevertheless be achieved.’’  (Taylor, supra,
12 Cal.3d at p. 695, 117 Cal.Rptr. 70, 527
P.2d 622.)

Regarding the second of these consider-
ations, the court explained that ‘‘[p]erhaps
the most compelling reason for an application
of collateral estoppel where vicarious liability
is at issue is to prevent the compromising of
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the integrity of the judicial system caused by
the rendering of inconsistent verdicts.  Crim-
inal trials generally receive more publicity
than civil ones, and the public’s view of the
judicial system in general is often shaped by
the impression of the fairness of the criminal
justice system in particular.  [Citation.]
Few things undermine the layman’s faith in
the integrity of our legal institutions more
than the specter of a system which results in
a person being punished for the acts of an-
other, when the actor himself under identical
charges had been previously exonerated from
responsibility for those very acts.  This is
particularly so under the facts of the instant
case when the People seek to punish defen-
dant, who was not even present on the imme-
diate scene, for the death of an accomplice
caused by the acts of another confederate
who himself has been exonerated.’’  (Taylor,
supra, 12 Cal.3d at pp. 695–696, 117 Cal.
Rptr. 70, 527 P.2d 622.)

The court acknowledged that ‘‘the third
purpose of collateral estoppel, preventing
harassment through vexatious litigation, does
not appear to be fulfilled if the doctrine is
applied when different defendants are tried
but once in separate trialsTTTT’’  (Taylor,
supra, 12 Cal.3d at p. 696, 117 Cal.Rptr. 70,
527 P.2d 622.)  But it believed the ‘‘other
general purposes’’ of the doctrine supported
applying it under the circumstances of the
case.  (Ibid.)  The court stressed that the
defendant tried first ‘‘did not offer a defense
such as insanity, intoxication, or duress based
on his personal lack of culpability irrespec-
tive of the criminality of his acts’’ (id. at p.
697, fn. 13, 117 Cal.Rptr. 70, 527 P.2d 622),
and that the inconsistency in the verdicts
‘‘cannot be explained by differences in evi-
dence or jury instructions’’ (id. at p. 698, 117
Cal.Rptr. 70, 527 P.2d 622, fns. omitted).  It
noted that the ‘‘case therefore does not pres-
ent the issue of whether and under what
circumstances the prosecution’s discovery of
new evidence after the first trial will pre-
clude a plea of collateral estoppel which oth-
erwise may have been valid’’ (id. at p. 698, fn.
16, 117 Cal.Rptr. 70, 527 P.2d 622), and it did
‘‘not reach the question of whether the bar of
collateral estoppel is applicable when the
People allege that the prior verdict of acquit-
tal was based on erroneous rulings which

they were unable to correct through appel-
late review’’ (id. at p. 698, fn. 17, 117 Cal.
Rptr. 70, 527 P.2d 622).

Under these circumstances—where the
prior trial involved no defense personal to
the defendant, there was no difference in
evidence between the trials, and there was no
claim the prior acquittal was based on erro-
neous rulings—Taylor ‘‘conclude[d] that the
lack of identity of parties defendant does not
preclude the application of the doctrine of
collateral estoppel;  we limit today’s holding
to the particular circumstances of the instant
case where an accused’s guilt must be predi-
cated on his vicarious liability for the acts of
a previously acquitted confederate.’’  (Tay-
lor, supra, 12 Cal.3d at p. 698, 117 Cal.Rptr.
70, 527 P.2d 622.)

Six years after Taylor, the United States
Supreme Court refused to apply nonmutual
collateral estoppel to a criminal case.  (Stan-
defer, supra, 447 U.S. 10, 100 S.Ct. 1999.)
The Standefer court described the issue as
being ‘‘whether a defendant accused of aiding
and abetting in the commission of a federal
offense may be convicted after the named
principal has been acquitted of that offense.’’
(Id. at p. 11, 100 S.Ct. 1999.)  As we ex-
plained in Palmer, in Standefer, ‘‘the peti-
tioner was convicted of aiding and abetting a
crime despite the fact that the alleged actual
perpetrator, Niederberger, had previously
been acquitted of that crime in a different
prosecution.  Relying on the doctrine of non-
mutual collateral estoppel, the petitioner ar-
gued that the prior acquittal precluded the
government from relitigating the question of
the actual perpetrator’s guilt.’’  (Palmer, su-
pra, 24 Cal.4th at p. 862, 103 Cal.Rptr.2d 13,
15 P.3d 234.)  The high court had granted
certiorari because of the importance of the
issue and the existence of conflicting federal
decisions.  (Standefer, supra, at p. 14, 100
S.Ct. 1999.)  The court cited, and ultimately
implicitly disapproved, two cases that had
applied collateral estoppel in similar circum-
stances.  (Id. at p. 14, fn. 7, 100 S.Ct. 1999.)
The Taylor court had cited those same cases
in support of its ruling.  (Taylor, supra, 12
Cal.3d at p. 693, 117 Cal.Rptr. 70, 527 P.2d
622.)
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The Standefer court noted (as had Taylor,
supra, 12 Cal.3d at page 692, 117 Cal.Rptr.
70, 527 P.2d 622) that the doctrine of nonmu-
tual collateral estoppel first arose in civil
cases.  (Standefer, supra, 447 U.S. at p. 21,
100 S.Ct. 1999.)  But, unlike the court in
Taylor, the high court in Standefer refused
to extend the doctrine to criminal cases;  it
refused to give a verdict regarding one de-
fendant preclusive effect on the trial of a
different defendant.  ‘‘This, however, is a
criminal case, presenting considerations dif-
ferent from those in [the civil cases it had
cited].  First, in a criminal case, the Govern-
ment is often without the kind of ‘full and fair
opportunity to litigate’ that is a prerequisite
of estoppel.’’  (Standefer, supra, at p. 22, 100
S.Ct. 1999.)  The court noted that the prose-
cution has limited discovery rights, cannot
obtain a directed verdict or judgment not-
withstanding the verdict no matter how clear
the evidence of guilt, and cannot appeal an
adverse verdict.  ‘‘The absence of these re-
medial procedures in criminal cases permits
juries to acquit out of compassion or compro-
mise or because of ‘ ‘‘their assumption of a
power which they had no right to exercise,
but to which they were disposed through
lenity.’’ ’ ’’  (Ibid.)  The court explained that
‘‘in a criminal case the Government has no
TTT avenue to correct errors.  Under con-
temporary principles of collateral estoppel,
this factor strongly militates against giving
an acquittal preclusive effect.’’  (Id. at p. 23,
100 S.Ct. 1999.)

The court also noted that sometimes evi-
dence is available in one case against one
defendant that is not available in another
case against another defendant.  The una-
vailability of evidence in the one case may
result in an acquittal that might not occur in
a trial where the evidence was available.  In
these circumstances, the court explained,
‘‘application of nonmutual estoppel would be
plainly unwarranted.  [¶] It is argued that
this concern could be met on a case-by-case
basis by conducting a pretrial hearing to
determine whether any such evidentiary rul-
ing had deprived the Government of an op-
portunity to present its case fully the first
time around.  That process, however, could
prove protracted and burdensome.  Under
such a scheme, the Government presumably

would be entitled to seek review of any ad-
verse evidentiary ruling rendered in the first
proceeding and of any aspect of the jury
charge in that case that worked to its detri-
ment.  Nothing short of that would insure
that its opportunity to litigate had been ‘full
and fair.’  If so, the ‘pretrial hearing’ would
fast become a substitute for appellate review,
and the very purpose of litigation economy
that estoppel is designed to promote would
be frustrated.’’  (Standefer, supra, 447 U.S.
at p. 24, 100 S.Ct. 1999, fn. omitted.)

The high court also noted ‘‘the important
federal interest in the enforcement of the
criminal law.’’  (Standefer, supra, 447 U.S. at
p. 24, 100 S.Ct. 1999.)  It quoted with ap-
proval from the Third Circuit Court of Ap-
peals opinion:  ‘‘ ‘To plead crowded dockets
as an excuse for not trying criminal defen-
dants is in our view neither in the best
interests of the courts, nor the public.’ ’’  (Id.
at p. 25, 100 S.Ct. 1999.)  The high court
then noted, ‘‘In short, this criminal case in-
volves ‘competing policy considerations’ that
outweigh the economy concerns that under-
gird the estoppel doctrine.’’  (Ibid.)

The Standefer court explained that in de-
nying preclusive effect to the actual perpe-
trator’s acquittal, it did ‘‘not deviate from the
sound teaching that ‘justice must satisfy the
appearance of justice.’  [Citation.]  This case
does no more than manifest the simple, if
discomforting, reality that ‘different juries
may reach different results under any crimi-
nal statute.  That is one of the consequences
we accept under our jury system.’  [Cita-
tion.]  While symmetry of results may be
intellectually satisfying, it is not required.
[Citation.]  [¶] Here, petitioner received a
fair trial at which the Government bore the
burden of proving beyond reasonable doubt
that Niederberger violated [the statute] and
that petitioner aided and abetted him in that
venture.  He was entitled to no less—and to
no more.’’  (Standefer, supra, 447 U.S. at pp.
25–26, 100 S.Ct. 1999.)

[5, 6] Standefer, supra, 447 U.S. 10, 100
S.Ct. 1999, was based on federal law and is
not binding on this court in interpreting state
law.  (See People v. Guiton (1993) 4 Cal.4th
1116, 1126, 17 Cal.Rptr.2d 365, 847 P.2d 45.)
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California is permitted to have a collateral
estoppel rule more favorable to criminal de-
fendants than the federal rule.  ‘‘Neverthe-
less, a decision by the United States Su-
preme Court, and especially a unanimous one
such as [Standefer] TTT, is entitled to ‘re-
spectful consideration.’ ’’  (Ibid., quoting Peo-
ple v. Teresinski (1982) 30 Cal.3d 822, 836,
180 Cal.Rptr. 617, 640 P.2d 753.)  After care-
ful consideration, we find Standefer persua-
sive.

Indeed, we have already found Standefer
persuasive.  In Palmer, supra, 24 Cal.4th
856, 103 Cal.Rptr.2d 13, 15 P.3d 234, defen-
dants Price and Palmer were tried together,
but with separate juries, for various crimes
they committed together, including one count
of conspiracy to murder.  One jury convicted
Price of all charges, including the conspiracy
charge, but the other jury acquitted Palmer
of the conspiracy charge, although it convict-
ed him of other charges.  There was no
evidence anyone other than Price and Palmer
was involved in the alleged conspiracy.
Price contended that ‘‘the so-called rule of
consistency—that the acquittal of all alleged
coconspirators but one requires acquittal of
the remaining alleged conspirator’’—required
reversal of his conspiracy conviction.  (Id. at
p. 858, 103 Cal.Rptr.2d 13, 15 P.3d 234.)  We
concluded ‘‘that the rule of consistency is a
vestige of the past with no continuing validi-
ty.  Many reasons may explain apparently
inconsistent verdicts:  lenience, compromise,
differing evidence as to different defendants,
or, possibly, that two juries simply viewed
similar evidence differently.  If substantial
evidence supports a jury verdict as to one
defendant, that verdict may stand despite an
apparently inconsistent verdict as to another
defendant.’’  (Ibid.)

Relying on a number of California and
federal cases holding that inconsistent ver-
dicts may stand—some involving multiple de-
fendants and some involving multiple ver-
dicts as to a single defendant—we explained
that ‘‘[t]he law generally accepts inconsistent
verdicts as an occasionally inevitable, if not
entirely satisfying, consequence of a criminal
justice system that gives defendants the ben-
efit of a reasonable doubt as to guilt, and
juries the power to acquit whatever the evi-

dence.’’  (Palmer, supra, 24 Cal.4th at p. 860,
103 Cal.Rptr.2d 13, 15 P.3d 234.)

We relied heavily on the reasoning of
Standefer, supra, 447 U.S. 10, 100 S.Ct. 1999,
as well as United States v. Powell (1984) 469
U.S. 57, 105 S.Ct. 471, 83 L.Ed.2d 461 (Pow-
ell), a case in which the high court held—for
many of the same reasons it had given in
Standefer—that the criminal justice system
must accept inconsistent verdicts as to a
single defendant.  (Palmer, supra, 24 Cal.4th
at pp. 862–864, 103 Cal.Rptr.2d 13, 15 P.3d
234.)  We quoted Powell as noting ‘‘ ‘that a
criminal defendant already is afforded pro-
tection against jury irrationality or error by
the independent review of the sufficiency of
the evidence undertaken by the trial and
appellate courts.  This review should not be
confused with the problems caused by incon-
sistent verdicts.  Sufficiency-of-the-evidence
review involves assessment by the courts of
whether the evidence adduced at trial could
support any rational determination of guilt
beyond a reasonable doubt.  [Citations.]
This review should be independent of the
jury’s determination that evidence on anoth-
er count was insufficient.  The Government
must convince the jury with its proof, and
must also satisfy the courts that given this
proof the jury could rationally have reached
a verdict of guilt beyond a reasonable doubt.
We do not believe that further safeguards
against jury irrationality are necessary.’ ’’
(Palmer, supra, at pp. 863–864, 103 Cal.
Rptr.2d 13, 15 P.3d 234, quoting Powell, su-
pra, at p. 67, 105 S.Ct. 471.)

Palmer further explained that ‘‘[o]ur crimi-
nal justice system, which permits a conviction
only if the jury unanimously finds beyond a
reasonable doubt that a defendant is guilty of
the particular charge, gives the defendant
the benefit of the doubt.  Moreover, a jury
clearly has the unreviewable power, if not the
right, to acquit whatever the evidence.  An
inevitable result of this system, and one that
society accepts in its quest to avoid convict-
ing the innocent, is that some criminal defen-
dants who are guilty will be found not guilty.
This circumstance does not, however, mean
that if one person receives lenient treatment
from the system, all must.’’  (Palmer, supra,
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24 Cal.4th at p. 865, 103 Cal.Rptr.2d 13, 15
P.3d 234.)

Palmer rejected Price’s reliance on Taylor,
supra, 12 Cal.3d 686, 117 Cal.Rptr. 70, 527
P.2d 622.  We concluded that the three pur-
poses of collateral estoppel that Taylor cited
did not warrant extending its holding to
Price’s situation.  ‘‘Reversing Price’s convic-
tion would not serve judicial economy;  this
case was litigated once, not repetitively.  The
rule of consistency cannot prevent an incon-
sistent verdict that has already occurred;  the
only question that remains is what to do with
that verdict.  Nothing about this case hints
at vexatious litigation;  defendant was tried
but once on good, credible evidence.  More-
over, occasional inconsistent verdicts do not
undermine the integrity of our criminal jus-
tice system but are an inevitable consequence
of that system.  Indeed, a ‘rule that could
promote the duplication of an erroneous ac-
quittal to all persons who participate in a
criminal transaction’ [citation] might itself
undermine the system more than accepting
inconsistent verdicts once they have oc-
curred.’’  (Palmer, supra, 24 Cal.4th at p.
866, 103 Cal.Rptr.2d 13, 15 P.3d 234.)

Palmer specifically disapproved Court of
Appeal decisions that had applied the rule of
consistency, including the two cases Taylor
had cited in this regard to support its own
conclusion.  (Palmer, supra, 24 Cal.4th at pp.
861, 867, 103 Cal.Rptr.2d 13, 15 P.3d 234;  see
Taylor, supra, 12 Cal.3d at p. 695, 117 Cal.
Rptr. 70, 527 P.2d 622.)

It is readily apparent that little remains of
the foundation on which Taylor based its
conclusion.  Most of the authority Taylor
cited has now been disapproved, either im-
plicitly by the high court in Standefer, supra,
447 U.S. 10, 100 S.Ct. 1999, or expressly by
this court in Palmer, supra, 24 Cal.4th 856,
103 Cal.Rptr.2d 13, 15 P.3d 234.  The high
court in Standefer, although not citing Tay-
lor, rejected all of its reasoning.  In Palmer,
we rejected what Taylor described as ‘‘[p]er-
haps the most compelling reason’’ for its
conclusion, namely preventing a perceived
compromising of the integrity of the judicial
system.  (Taylor, supra, 12 Cal.3d at p. 695,
117 Cal.Rptr. 70, 527 P.2d 622.)  Courts of
this state that have considered Taylor have

generally distinguished it and limited it to its
very narrow factual scenario.  In People v.
Howard (1988) 44 Cal.3d 375, 412, 243 Cal.
Rptr. 842, 749 P.2d 279, for example, we said
that ‘‘Taylor is of limited application,’’ and
that the ‘‘general rule is that acquittal of one
codefendant normally will not require acquit-
tal of another.’’  (See also People v. Lawley
(2002) 27 Cal.4th 102, 163–164, 115 Cal.
Rptr.2d 614, 38 P.3d 461;  People v. Garrison
(1989) 47 Cal.3d 746, 781–782, 254 Cal.Rptr.
257, 765 P.2d 419.)  Even a Court of Appeal
refused to apply Taylor to the closely similar
situation where the actual shooter was ac-
quitted, but an aider and abettor convicted,
of the same murder.  (People v. Wilkins
(1994) 26 Cal.App.4th 1089, 31 Cal.Rptr.2d
764.)  Except for cases we disapproved in
Palmer, supra, 24 Cal.4th 856, 103 Cal.
Rptr.2d 13, 15 P.3d 234, we are aware of no
reported California case that actually fol-
lowed Taylor.

Palmer is distinguishable from this case
and from Taylor.  In Palmer, the inconsis-
tent verdicts occurred simultaneously, so
Taylor’s judicial economy rationale was not
implicated.  As we noted in Palmer, no rule
can prevent an inconsistent verdict that has
already occurred.  (Palmer, supra, 24
Cal.4th at p. 866, 103 Cal.Rptr.2d 13, 15 P.3d
234.)  Here, defendant has not yet been
tried, so the judicial economy rationale may
apply.

Taylor’s judicial economy rationale, howev-
er, does not warrant a departure from the
general rule enunciated in Palmer and other
cases that an acquittal of one defendant has
no preclusive effect on another defendant.
We do not know how many, if any, trials
never occurred due to Taylor, but over the
years the decision itself has generated much
litigation, generally resulting, at least at the
appellate level, in Taylor being distinguished
rather than followed.  Moreover, if, as Tay-
lor itself suggested, its rule would require
examination of the prior trial’s record to
determine whether the acquitted defendant
had proffered a defense personal to that
defendant, or whether judicial error had oc-
curred, or whether the evidence at the new
trial might be different than at the prior trial
(as the Court of Appeal found in this case),
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that examination would itself create substan-
tial additional litigation which, as the high
court pointed out, would frustrate ‘‘the very
purpose of litigation economy that estoppel is
designed to promoteTTTT’’ (Standefer, supra,
447 U.S. at p. 24, 100 S.Ct. 1999.)  Thus,
Taylor may actually have caused more litiga-
tion than it saved.

[7] This case presents a good example of
Taylor’s inefficiencies.  In deciding whether
Taylor applies here, the Court of Appeal
judicially noticed, and extensively reviewed,
the appellate record in Huggins’s case.  At
defendant’s request, we have judicially no-
ticed that same record.  The parties’ briefs
discuss and analyze that record in detail.
Defendant also asked us to judicially notice
the record of Griffin’s trial.  But because
Griffin was acquitted, no appellate record
currently exists.  No one appeals an acquit-
tal.  Thus, to analyze Griffin’s trial, a record
of that case would have to have been created.
Because no appellate record of Griffin’s trial
currently exists, and the Court of Appeal had
not noticed the record of that case, we denied
defendant’s request to notice that record, but
without prejudice to a party’s citing the trial
court’s discussion of Griffin’s trial or arguing
that the Court of Appeal should have noticed
that record.  In his brief on the merits in
this court, defendant no longer relies on Grif-
fin’s trial or acquittal.  But in many cases
involving collateral estoppel, a record of a
trial resulting in an acquittal might have to
be prepared.  Doing so solely to decide
whether the acquittal should have preclusive
effect on another case would hardly further
judicial economy.

Additionally, here the trial court did not
preclude a trial but merely reduced the seri-
ousness of the charge.  Another full trial
would be needed even under the trial court’s
ruling.  Thus, in this case, applying Taylor
has caused much litigation and much expen-
diture of judicial resources.  Because a trial
would be required in any event, whether the
trial court’s ruling would have saved any
resources is questionable.  On balance, we
can confidently say that it would have been
much more sparing of judicial resources sim-
ply to have tried defendant long ago.

Moreover, even if we were to assume that
the Taylor rule might occasionally save some
judicial resources, as the high court also
pointed out, it is not in the best interests of
the courts or public to use judicial economy
as a reason not to try criminal defendants.
(Standefer, supra, 447 U.S. at p. 25, 100 S.Ct.
1999.)

Distinguishing Palmer on the basis that
here no inconsistent verdict has yet occurred
would also have the unfortunate effect of
making collateral estoppel’s application turn
on the happenstance of which trial goes first.
If this defendant had been tried first and
convicted of murder, and the other two par-
ticipants tried later, then Palmer would com-
pel acceptance of defendant’s conviction even
if it were inconsistent with the later verdicts.
As we have explained, occasional inconsistent
verdicts do not undermine the integrity of
the justice system.  But a rule that defen-
dants can assert the preclusive effect of other
trials if, and only if, their trial was scheduled
to go later than the other trials would, we
believe, itself cast discredit on that system.
It would mean that, of two participants in an
alleged criminal enterprise, the one tried
first would have only one trial in which to
prevail—that participant’s own trial;  but the
participant scheduled to be tried second
might have two trials in which to prevail—
either the first or the second trial.  If, in-
stead, both participants were tried together,
neither could benefit from an inconsistent
verdict.  (Palmer, supra, 24 Cal.4th 856, 103
Cal.Rptr.2d 13, 15 P.3d 234.)  Such a system
would give the appearance of arbitrariness,
not integrity.  Accordingly, the appearance
of justice the criminal justice system needs is
best served if all participants in alleged crim-
inal conduct are tried on their own merits,
without concern for the results of other tri-
als.

Applying the doctrine of nonmutual collat-
eral estoppel would have another unfortunate
effect on the criminal justice system.  Be-
cause no criminal defendant can be bound by
an adverse factual finding in a trial in which
that defendant did not participate, retention
of nonmutual collateral estoppel in criminal
cases creates what we might call a one-way
ratchet.  That is, if the first coconspirator to
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be tried receives a favorable verdict, that
verdict, if given collateral estoppel effect,
ratchets down the potential punishment for
other defendants whose trials might follow;
in contrast, because nonmutual collateral es-
toppel would apply against the prosecution
but not against any defendant, if the first
coconspirator received an unfavorable ver-
dict, additional defendants would still be fully
eligible to argue for acquittal or a lesser
punishment.  All defendants may thus re-
ceive the benefit of the most favorable ver-
dict any jury might render (provided they
time their trials correctly).  Nothing in our
jury system suggests such a scale-tipping is
either compelled or beneficial.  A rule that
can extend the effect of an erroneous acquit-
tal to all persons who participated in the
criminal enterprise might undermine the sys-
tem more than accepting the potential for
inconsistent verdicts.  (Palmer, supra, 24
Cal.4th at p. 866, 103 Cal.Rptr.2d 13, 15 P.3d
234.)

Stressing the narrowness of Taylor’s hold-
ing, defendant seeks to distinguish its facts
from both Standefer, supra, 447 U.S. 10, 100
S.Ct. 1999, and Palmer, supra, 24 Cal.4th
856, 103 Cal.Rptr.2d 13, 15 P.3d 234.  He
argues that the latter cases involve aider-
and-abettor or coconspirator liability (that is,
liability for intended crimes) and not, like
Taylor, true vicarious liability (that is, liabili-
ty for unintended crimes under the natural
and probable consequences doctrine).  (See
People v. McCoy (2001) 25 Cal.4th 1111, 1117,
108 Cal.Rptr.2d 188, 24 P.3d 1210.)  At-
tempting to draw an analogy to civil cases, he
argues that even if we reject nonmutual col-
lateral estoppel everywhere else in the crimi-
nal realm, we should preserve it for cases
like Taylor.  We disagree.  The reasons that
caused the high court in Standefer to reject
nonmutual collateral estoppel in criminal
cases, as well as our reasoning in accepting
inconsistent verdicts in Palmer, apply no
matter what the basis for criminal liability is.
If the liability in Taylor was truly vicarious,
that merely means that Daniels’s not-guilty
verdict was inconsistent with Taylor’s guilty
verdict.  But, as both the high court and this
court have already held, the criminal justice
system must accept inconsistent verdicts.
Moreover, if an evidentiary hearing, or per-

haps a jury trial, were necessary to deter-
mine a defendant’s precise intent in order to
decide whether collateral estoppel applies,
the system would be particularly inefficient,
contrary to the doctrine’s supposed benefit of
saving judicial resources.

There are, certainly, factual differences
among the cases.  But, crucially, in both
Standefer, supra, 447 U.S. 10, 100 S.Ct. 1999,
and Palmer, supra, 24 Cal.4th 856, 103 Cal.
Rptr.2d 13, 15 P.3d 234, the verdicts regard-
ing the coperpetrators, if given preclusive
effect, would have meant the defendant could
not have been guilty of the same charges.
Defendant argues that ‘‘under the Huggins
jury’s verdicts, it was factually and legally
impossible for Huggins to be innocent of
felony-murder, but Mr. Sparks to be guilty.’’
We may assume this to be true.  But, simi-
larly, under the jury’s acquittal of Niederber-
ger in Standefer, it was impossible for the
defendant to be guilty of aiding and abetting
crimes that never occurred;  in Palmer, un-
der the jury’s acquittal of Palmer of conspir-
acy, it was impossible for Price to have been
guilty of conspiring with himself.  Stande-
fer’s and Palmer’s rationale supports denying
preclusive effect to any verdict regarding a
different criminal defendant, a conclusion at
odds with Taylor, supra, 12 Cal.3d 686, 117
Cal.Rptr. 70, 527 P.2d 622.

Defendant also cites People v. Caesar
(2008) 167 Cal.App.4th 1050, 84 Cal.Rptr.3d
663.  In that case, Caesar and Godbolt were
tried together.  As relevant, the jury convict-
ed both of the attempted murder of Clayton.
Caesar’s guilt was solely based on the theory
that he was guilty of Godbolt’s attempted
murder of Clayton on an aiding and abetting
theory.  The jury found the attempted mur-
der was premeditated as to Caesar but not
premeditated as to Godbolt.  The Court of
Appeal reduced Caesar’s attempted murder
conviction to unpremeditated attempted mur-
der because the premeditation finding as to
Godbolt was inconsistent with the premedita-
tion finding as to Caesar.  The court rea-
soned that ‘‘because the jury made an explicit
finding that Godbolt did not act with premed-
itation in attempting to murder Clayton,’’ it
‘‘did not make the necessary finding to con-
vict Caesar of attempted premeditated mur-
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der under the natural and probable conse-
quences doctrine.’’  (Id. at p. 1059, 84 Cal.
Rptr.3d 663.)  The court distinguished our
decision in People v. McCoy, supra, 25
Cal.4th 1111, 108 Cal.Rptr.2d 188, 24 P.3d
1210, where we held that, under some cir-
cumstances, an aider and abettor may be
convicted of a greater crime than the actual
perpetrator.  (People v. Caesar, supra, at p.
1057, 84 Cal.Rptr.3d 663.)  But it did not cite
Palmer, supra, 24 Cal.4th 856, 103 Cal.
Rptr.2d 13, 15 P.3d 234, or consider whether
inconsistent verdicts as to separate defen-
dants may be given effect.  Instead, it made
the ‘‘ ‘precipitous leap’ ’’ from a finding that
the verdicts were inconsistent ‘‘to a rule re-
quiring reversal of the inconsistent ver-
dictTTTT’’  (Palmer, supra, at p. 864, 103
Cal.Rptr.2d 13, 15 P.3d 234, quoting U.S. v.
Andrews (11th Cir.1988) 850 F.2d 1557,
1560.)  We disapprove People v. Caesar, su-
pra, 167 Cal.App.4th 1050, 84 Cal.Rptr.3d
663, to the extent it is inconsistent with
Palmer or this opinion.

Courts from other states that have consid-
ered Taylor, supra, 12 Cal.3d 686, 117 Cal.
Rptr. 70, 527 P.2d 622, have also generally
distinguished it or rejected it, or both.  In-
deed, the cases postdating Standefer, supra,
447 U.S. 10, 100 S.Ct. 1999, have uniformly
followed Standefer rather than Taylor.  (See
Kott v. State (Alaska 1984) 678 P.2d 386, 392–
393 [affirming the Alaska Court of Appeal’s
decision, which had rejected the defendant’s
collateral estoppel argument];  State v. Kott
(Alaska Ct.App.1981) 636 P.2d 622, 626–627
[the Court of Appeal decision affirmed in
Kott v. State, supra, finding Taylor ‘‘distin-
guishable on its facts’’ but ‘‘prefer[ring] to
reject its holding’’];  State v. Jimenez (1981)
130 Ariz. 138, 634 P.2d 950, 952–953 [both
distinguishing and disagreeing with Taylor];
Jared v. State (1986) 17 Ark.App. 223, 707
S.W.2d 325, 328 [‘‘The rule in Taylor simply
is contrary to that which governs in Arkan-
sas’’];  People v. Allee (Colo.1987) 740 P.2d 1,
5–6 [agreeing with ‘‘almost all jurisdictions
[that] continue to require mutuality of parties
in criminal proceedings’’ and dismissing Tay-
lor with a ‘‘[b]ut see’’ citation];  State v. San-
tiago (2005) 275 Conn. 192, 881 A.2d 222,
229–230, fn. 21 [finding Taylor not persua-
sive];  Potts v. State (Fla.Ct.App.1981) 403

So.2d 443, 445 [rejecting Taylor and stating
that ‘‘the acquittal of appellant’s confederate
of the assault has no bearing on the disposi-
tion of the charge against appellant’’];  People
v. Franklin (1995) 167 Ill.2d 1, 212 Ill.Dec.
153, 656 N.E.2d 750, 755 [following what it
described as ‘‘[m]ost’’ courts in refusing to
apply collateral estoppel and dismissing Tay-
lor with a ‘‘but see’’ citation];  Com. v. Scala
(1979) 8 Mass.App.Ct. 202, 392 N.E.2d 869,
873 [rejecting the application of collateral
estoppel and dismissing Taylor with a ‘‘[c]on-
trast’’ citation];  People v. Paige (1983) 131
Mich.App. 34, 345 N.W.2d 639, 641 [finding
Taylor not persuasive];  State v. Hall (Mo.Ct.
App.1985) 687 S.W.2d 924, 926 [rejecting a
collateral estoppel contention without citing
Taylor], see also id. at pp. 930–931 (conc.
opn. of Clark, J.) [discussing the issue in
greater detail and citing Taylor but rejecting
it in favor of Standefer];  Larsen v. State
(1977) 93 Nev. 397, 566 P.2d 413, 414 & fn. 2
[saying that generally collateral estoppel
does not apply in criminal cases, citing Tay-
lor for the proposition that ‘‘[t]here may be
special circumstances which warrant devia-
tion from this rule,’’ but finding no such
circumstances in the case];  State v. Campbell
(1982) 56 Or.App. 527, 642 P.2d 346, 348
[rejecting Taylor in favor of the ‘‘policy con-
siderations’’ articulated in Standefer, and
concluding ‘‘that the rule requiring mutual
identity of parties in criminal cases should be
retained’’];  Com. v. Brown (1977) 473 Pa.
458, 375 A.2d 331, 335 [finding Taylor’s rea-
soning ‘‘unpersuasive’’];  State v. Mullin–Co-
ston (2004) 152 Wash.2d 107, 95 P.3d 321.)

One of the most recent of these cases, the
Washington Supreme Court’s opinion in
State v. Mullin–Coston, supra, 152 Wash.2d
107, 95 P.3d 321, discussed the issue exten-
sively.  It viewed our decision in Palmer,
supra, 24 Cal.4th 856, 103 Cal.Rptr.2d 13, 15
P.3d 234, as having already ‘‘rejected Tay-
lor.’’  (Mullin–Coston, supra, at p. 327.)  It
then said, ‘‘California is not alone;  the over-
whelming majority of courts to confront the
issue have held that issues decided by one
defendant’s jury are not binding in the sub-
sequent prosecution of a different defendant.
We agree with all of those courts and the
United States Supreme Court;  the public
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interest in the justice of criminal results out-
weighs the interest in judicial economy.’’
(Ibid., fn. omitted.)

We are aware of only two cases, both
predating Standefer, supra, 447 U.S. 10, 100
S.Ct. 1999, that appear to follow Taylor, su-
pra, 12 Cal.3d 686, 117 Cal.Rptr. 70, 527 P.2d
622, at all, and they are readily distinguish-
able.  The first of these cases, State v. Gon-
zalez (1977) 75 N.J. 181, 380 A.2d 1128, did
not involve jury trials but court rulings re-
garding identical suppression motions based
on the same facts brought separately by two
defendants.  One court had granted the mo-
tion as to one defendant, but a different court
later denied the same motion as to the sec-
ond defendant.  In the second defendant’s
appeal, the New Jersey Supreme Court ex-
pressed ‘‘misgivings as to the broader impli-
cations of extending the collateral estoppel
doctrine’’ (id. at p. 1135) but it found under
the ‘‘exceptional circumstances’’ of the case—
including the facts that the second defendant
had failed to join in the first suppression
motion through no fault of his own, and that
the State could have, but did not, appeal the
adverse suppression ruling—that it should
give collateral estoppel effect to the earlier
suppression ruling.  (Ibid.)  In support of
this conclusion, it simply cited Taylor with
the signal ‘‘cf.’’  (Gonzalez, supra, at p.
1135.)  Gonzalez thus provides no support
for extending collateral estoppel to a jury
verdict in a criminal case.  (We express no
opinion on whether collateral estoppel might
apply in a situation not involving nonap-
pealable rulings.)

The second of these cases, People v. Felton
(1978) 95 Misc.2d 960, 408 N.Y.S.2d 646, is
the only case following Taylor that involved a
jury verdict.  But even that case is distin-
guishable.  In Felton, the defendant had
originally been tried with a codefendant.
The jury in the earlier trial had found the
codefendant not guilty of a certain charge
but could not reach a verdict on that charge
as to the defendant.  The appellate court
concluded that the codefendant’s acquittal
had collateral estoppel effect in the defen-
dant’s case and cited Taylor, supra, 12
Cal.3d 686, 117 Cal.Rptr. 70, 527 P.2d 622, to
support its conclusion.  But it pointedly

based its conclusion on the fact that the
defendant had participated in the earlier tri-
al, and it cautioned that it was not going ‘‘so
far as to rule that a ‘total stranger’ to a prior
proceeding would be entitled to invoke the
relief sought herein.’’  (Felton, supra, at p.
649.)  ‘‘To extend the doctrine to a ‘strang-
er,’ ’’ the court explained, ‘‘would create an
incentive for co-defendants to schedule mo-
tions and trials consecutively so as to capital-
ize on any favorable rulings rendered in the
prior proceeding.  This would only serve to
pervert the underlying policies of collateral
estoppel.’’  (Ibid.)  In this case, defendant
did not participate in, but was a ‘‘stranger’’
to, the trials of his alleged coparticipants.
Thus, even Felton does not aid him.  More-
over, in light of the other authorities and
reasons we have cited, we find Felton unper-
suasive.

[8] Defendant argues that the doctrine of
stare decisis militates against overruling
Taylor, supra, 12 Cal.3d 686, 117 Cal.Rptr.
70, 527 P.2d 622.  (See People v. Garcia
(2006) 39 Cal.4th 1070, 1080, 48 Cal.Rptr.3d
75, 141 P.3d 197.)  But ‘‘the doctrine is flexi-
ble, and ‘permits this court to reconsider, and
ultimately to depart from, our own prior
precedent in an appropriate case.’ ’’  (People
v. King (1993) 5 Cal.4th 59, 78, 19 Cal.
Rptr.2d 233, 851 P.2d 27.)  As we have ex-
plained, Taylor has almost never been fol-
lowed, and its rationale and the authorities it
cited have now been largely discredited.  De-
fendant claims we ‘‘strongly reiterated’’ Tay-
lor 19 years ago in Lucido v. Superior Court
(1990) 51 Cal.3d 335, 272 Cal.Rptr. 767, 795
P.2d 1223.  Lucido, which involved an entire-
ly different collateral estoppel issue, did, in-
deed, cite Taylor and quote its rationale.
But then it distinguished Taylor and refused
to extend it to its own situation.  (Lucido,
supra, at pp. 347, 350–351, 272 Cal.Rptr. 767,
795 P.2d 1223.)  Citing and distinguishing a
case is not strongly reiterating it.  Instead,
we rejected Taylor’s main rationale in Palm-
er, supra, 24 Cal.4th 856, 103 Cal.Rptr.2d 13,
15 P.3d 234.

[9] Defendant notes that the Legislature
has never acted to overturn Taylor, supra,
12 Cal.3d 686, 117 Cal.Rptr. 70, 527 P.2d 622,
in the 35 years since it was decided and cites
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this inaction as a reason not to overturn it.
In some situations, legislative acquiescence
might support a conclusion the Legislature
has effectively ratified a judicial interpreta-
tion of a statute.  (E.g., Cel–Tech Communi-
cations, Inc. v. Los Angeles Cellular Tele-
phone Co. (1999) 20 Cal.4th 163, 178, 83
Cal.Rptr.2d 548, 973 P.2d 527;  but see Peo-
ple v. Farley (2009) 46 Cal.4th 1053, 1120, 96
Cal.Rptr.3d 191, 210 P.3d 361.)  Taylor, how-
ever, interpreted no statute.  It extended a
judicial doctrine developed in civil cases to
the criminal realm.  Taylor did not claim a
constitutional basis for its ruling, so presum-
ably the Legislature could have overturned it
if the question had come before it, and it had
wished to do so.  But because Taylor extend-
ed a judicial doctrine, and did not interpret a
statute, it is primarily up to the courts to
reconsider its correctness.

[10, 11] Finally, citing People v. Morante
(1999) 20 Cal.4th 403, 84 Cal.Rptr.2d 665, 975
P.2d 1071, defendant argues that if we over-
rule Taylor, supra, 12 Cal.3d 686, 117 Cal.
Rptr. 70, 527 P.2d 622, we can do so only
prospectively.  Morante explained that ‘‘a ju-
dicial enlargement of a criminal statute that
is not foreseeable, ‘applied retroactively, op-
erates in the same manner as an ex post
facto law.  [Citation.]’  [Citations.]  Holding
a defendant criminally liable for conduct that
he or she could not reasonably anticipate
would be proscribed, ‘violates due process
because the law must give sufficient warning
so that individuals ‘‘may conduct themselves
so as to avoid that which is forbidden.’’  [Ci-
tation.]’  [Citations.]  ‘[A] state Supreme
Court, no less than a state Legislature, is
barred from making conduct criminal which
was innocent when it occurred, through the
process of judicial interpretationTTTT’  [Cita-
tion.]’’  (People v. Morante, supra, at p. 431,
84 Cal.Rptr.2d 665, 975 P.2d 1071.)  For
similar reasons, concerns about stare decisis
are ‘‘at their acme TTT where reliance inter-
ests are involvedTTTT’’  (Payne v. Tennessee
(1991) 501 U.S. 808, 828, 111 S.Ct. 2597, 115
L.Ed.2d 720;  accord, People v. King, supra,
5 Cal.4th at p. 78, 19 Cal.Rptr.2d 233, 851
P.2d 27 [overruling a previous opinion of this
court but doing so only prospectively due to
reliance and ex post facto concerns].)

[12] These concerns are not implicated
here.  Overruling Taylor will not criminalize
conduct that had been innocent.  Murder has
always been a crime.  At the time of the
alleged crime, defendant could not have re-
lied on the fact that Huggins would be tried
before him or on the verdict as to Huggins,
for that trial and that verdict had not yet
occurred.  Reliance is of less concern in
cases ‘‘involving procedural and evidentiary
rules.’’  (Payne v. Tennessee, supra, 501 U.S.
at p. 828, 111 S.Ct. 2597.)  No doctrine re-
quires that defendant receive the benefit of
Taylor’s collateral estoppel holding.

III. CONCLUSION

We affirm the judgment of the Court of
Appeal and overrule People v. Taylor, supra,
12 Cal.3d 686, 117 Cal.Rptr. 70, 527 P.2d 622.

WE CONCUR:  GEORGE, C.J.,
KENNARD, BAXTER, WERDEGAR,
MORENO, and CORRIGAN, JJ.

,
  

48 Cal.4th 58

104 Cal.Rptr.3d 780

The PEOPLE, Plaintiff and Respondent,

v.

Marcos Hijinio SORIA, Defendant
and Appellant.

No. S164796.

Supreme Court of California.

Feb. 11, 2010.

Background:  Defendant pleaded guilty to
numerous charges that were alleged in
three separately filed complaints, and in
exchange, the Superior Court, Santa Clara
County, Nos. CC506587, CC507417, and
CC508203, Rodney J. Stafford, J., imposed
a specified sentence of 35 years and eight
months and three separate restitution
fines totaling $10,600 and matching parole
revocation fines. Defendant appealed. The
Court of Appeal affirmed as modified. The
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NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 
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PEREIDA v. WILKINSON, ACTING ATTORNEY 
GENERAL 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT 

No. 19–438. Argued October 14, 2020—Decided March 4, 2021 

Immigration officials initiated removal proceedings against Clemente 
Avelino Pereida for entering and remaining in the country unlawfully, 
a charge Mr. Pereida did not contest.  Mr. Pereida sought instead to 
establish his eligibility for cancellation of removal, a discretionary 
form of relief under the Immigration and Nationality Act (INA).  8 
U. S. C. §§1229a(c)(4), 1229b(b)(1).  Eligibility requires certain nonper-
manent residents to prove, among other things, that they have not 
been convicted of specified criminal offenses.  §1229b(b)(1)(C).  While 
his proceedings were pending, Mr. Pereida was convicted of a crime 
under Nebraska state law.  See Neb. Rev. Stat. §28–608 (2008).  Ana-
lyzing whether Mr. Pereida’s conviction constituted a “crime involving
moral turpitude” that would bar his eligibility for cancellation of re-
moval, §§1182(a)(2)(A)(i)(I), 1227(a)(2)(A)(i), the immigration judge 
found that the Nebraska statute stated several separate crimes, some
of which involved moral turpitude and one—carrying on a business 
without a required license—which did not.  Because Nebraska had 
charged Mr. Pereida with using a fraudulent social security card to 
obtain employment, the immigration judge concluded that Mr.
Pereida’s conviction was likely not for the crime of operating an unli-
censed business, and thus the conviction likely constituted a crime in-
volving moral turpitude.  The Board of Immigration Appeals and the
Eighth Circuit concluded that the record did not establish which crime 
Mr. Pereida stood convicted of violating.  But because Mr. Pereida bore 
the burden of proving his eligibility for cancellation of removal, the 
ambiguity in the record meant he had not carried that burden and he 
was thus ineligible for discretionary relief. 

Held: Under the INA, certain nonpermanent residents seeking to cancel 
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a lawful removal order bear the burden of showing they have not been 
convicted of a disqualifying offense.  An alien has not carried that bur-
den when the record shows he has been convicted under a statute list-
ing multiple offenses, some of which are disqualifying, and the record 
is ambiguous as to which crime formed the basis of his conviction. 
Pp. 5–17.

(a) The INA squarely places the burden of proof on the alien to prove
eligibility for relief from removal.  §1229a(c)(4)(A).  Mr. Pereida accepts
his burden to prove three of four statutory eligibility requirements but
claims a different rule should apply to the final requirement at issue 
here—whether he was convicted of a disqualifying offense.  Mr. 
Pereida identifies nothing in the statutory text that singles out that 
lone requirement for special treatment.  The plain reading of the text 
is confirmed by the context of three nearby provisions.  First, the INA 
specifies particular forms of evidence that “shall constitute proof of a 
criminal conviction” in “any proceeding under this chapter,” regardless
of whether the proceedings involve efforts by the government to re-
move an alien or efforts by the alien to establish eligibility for relief. 
§1229a(c)(3)(B). Next, Congress knows how to impose the burden on 
the government to show that an alien has committed a crime of moral 
turpitude, see §§1229a(c)(3), 1227(a)(2)(A)(i), and yet it chose to flip 
the burden when it comes to applications for relief from removal.  Fi-
nally, the INA often requires an alien seeking admission to show 
“clearly and beyond doubt” that he is “entitled to be admitted and is 
not inadmissible,” §1229a(c)(2), which in turn requires the alien to
demonstrate that he has not committed a crime involving moral turpi-
tude, §1182(a)(2)(A)(i)(I).  Mr. Pereida offers no account why a rational 
Congress would have placed this burden on an alien who is seeking 
admission, but lift it from an alien who has entered the country ille-
gally and faces a lawful removal order.  Pp. 5–7.

(b) Even so, Mr. Pereida contends that he can carry the burden of 
showing his crime did not involve moral turpitude using the so-called
“categorical approach.”  Applying the categorical approach, a court 
considers not the facts of an individual’s conduct, but rather whether 
the offense of conviction necessarily or categorically triggers a conse-
quence under federal law.  Under Mr. Pereida’s view, because a person
could hypothetically violate the Nebraska statute without committing
fraud—i.e., by carrying on a business without a license—the statute 
does not qualify as a crime of moral turpitude.  But application of the
categorical approach implicates two inquiries—one factual (what was
Mr. Pereida’s crime of conviction?), the other hypothetical (could some-
one commit that crime of conviction without fraud?).  And the Ne-
braska statute is divisible, setting forth multiple crimes, some of which 
the parties agree are crimes of moral turpitude.  In cases involving 
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divisible statutes, the Court has told judges to determine which of the 
offenses an individual committed by employing a “modified” categori-
cal approach, “review[ing] the record materials to discover which of the 
enumerated alternatives played a part in the defendant’s prior convic-
tion.” Mathis v. United States, 579 U. S. ___, ___. This determination, 
like many issues surrounding the who, what, when, and where of a 
prior conviction, involves questions of historical fact.  The party who 
bears the burden of proving these facts bears the risks associated with
failing to do so. This point is confirmed by the INA’s terms and the 
logic undergirding them.  A different conclusion would disregard many 
precedents. See, e.g., Taylor v. United States, 495 U. S. 575, 600.  Just 
as evidentiary gaps work against the government in criminal cases
where it bears the burden, see, e.g., Johnson v. United States, 559 U. S. 
133, they work against the alien seeking relief from a lawful removal 
order.  Congress can, and has, allocated the burden differently.  Pp. 7– 
15. 

(c)  It is not this Court’s place to choose among competing policy ar-
guments.  Congress was entitled to conclude that uncertainty about an
alien’s prior conviction should not redound to his benefit.  And Mr. 
Pereida fails to acknowledge some of the tools Congress seemingly did 
afford aliens faced with record-keeping challenges.  See, e.g., 
§1229a(c)(3)(B).  Pp. 15–17. 

916 F. 3d 1128, affirmed. 

GORSUCH, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and THOMAS, ALITO, and KAVANAUGH, JJ., joined. BREYER, J., filed 
a dissenting opinion, in which SOTOMAYOR and KAGAN, JJ., joined.  BAR-

RETT, J., took no part in the consideration or decision of the case. 
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NOTICE: This opinion is subject to formal revision before publication in the 
preliminary print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order that 
corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 19–438 

CLEMENTE AVELINO PEREIDA, PETITIONER v. 
ROBERT M. WILKINSON, ACTING ATTORNEY 

GENERAL 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE EIGHTH CIRCUIT 

[March 4, 2021]

 JUSTICE GORSUCH delivered the opinion of the Court. 
Everyone agrees that Clemente Avelino Pereida entered 

this country unlawfully, and that the government has se-
cured a lawful order directing his removal.  The only re-
maining question is whether Mr. Pereida can prove his eli-
gibility for discretionary relief.

Under the Immigration and Nationality Act (INA), indi-
viduals seeking relief from a lawful removal order shoulder 
a heavy burden. Among other things, those in Mr. Pereida’s
shoes must prove that they have not been convicted of a 
“crime involving moral turpitude.”  Here, Mr. Pereida ad-
mits he has a recent conviction, but declines to identify the
crime. As a result, Mr. Pereida contends, no one can be sure 
whether his crime involved “moral turpitude” and, thanks 
to this ambiguity, he remains eligible for relief. 

Like the Eighth Circuit, we must reject Mr. Pereida’s ar-
gument. The INA expressly requires individuals seeking 
relief from lawful removal orders to prove all aspects of 
their eligibility.  That includes proving they do not stand 
convicted of a disqualifying criminal offense. 
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I 
The INA governs how persons are admitted to, and re-

moved from, the United States. Removal proceedings begin
when the government files a charge against an individual,
and they occur before a hearing officer at the Department
of Justice, someone the agency refers to as an immigration
judge. If the proof warrants it, an immigration judge may 
order an individual removed for, say, entering the country
unlawfully or committing a serious crime while here.  See 8 
U. S. C. §§1229a, 1182(a), 1227(a).

Even then, however, an avenue for relief remains.  A per-
son faced with a lawful removal order may still ask the At-
torney General to “cancel” that order.  §§1229a(c)(4),
1229b(b)(1). To be eligible for this form of relief, a nonper-
manent resident alien like Mr. Pereida must prove four 
things: (1) he has been present in the United States for at 
least 10 years; (2) he has been a person of good moral char-
acter; (3) he has not been convicted of certain criminal of-
fenses; and (4) his removal would impose an “exceptional
and extremely unusual” hardship on a close relative who is 
either a citizen or permanent resident of this country. 
§§1229b(b)(1), 1229a(c)(4).  Establishing all this still yields
no guarantees; it only renders an alien eligible to have his 
removal order cancelled. The Attorney General may choose 
to grant or withhold that relief in his discretion, limited by 
Congress’s command that no more than 4,000 removal or-
ders may be cancelled each year. §1229b(e).

This narrow pathway to relief proved especially challeng-
ing here. The government brought removal proceedings
against Mr. Pereida, alleging that he had entered the coun-
try unlawfully and had never become a lawful resident.  In 
reply, Mr. Pereida chose not to dispute that he was subject 
to removal. Instead, he sought to establish only his eligibil-
ity for discretionary relief.  At the same time, Mr. Pereida’s 
lawyer explained to the immigration judge that Nebraska 
authorities were in the middle of prosecuting his client for 
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a crime. Because the outcome of that case had the potential 
to affect Mr. Pereida’s eligibility for cancellation of removal, 
counsel asked the immigration judge to postpone any fur-
ther proceedings on Mr. Pereida’s application for relief until
the criminal case concluded. The immigration judge 
agreed.

In the criminal case, state authorities charged Mr.
Pereida with attempted criminal impersonation.  Under 
Nebraska law, a person commits criminal impersonation if 
he: 

“(a) Assumes a false identity and does an act in his
or her assumed character with intent to gain a pecuni-
ary benefit . . . or to deceive or harm another;

“(b) Pretends to be a representative of some person 
or organization and does an act in his or her pretended 
capacity with the intent to gain a pecuniary benefit . . . 
and to deceive or harm another; 

“(c) Carries on any profession, business, or any other 
occupation without a license, certificate, or other au-
thorization required by law; or

“(d) Without the authorization . . . of another and 
with the intent to deceive or harm another: (i) Obtains 
or records . . . personal identifying information; and (ii) 
Accesses or attempts to access the financial resources 
of another through the use of . . . personal identifying
information for the purpose of obtaining credit, money 
. . . or any other thing of value.”  Neb. Rev. Stat. §28–
608 (2008) (since amended and moved to Neb. Rev. 
Stat. §28–638). 

Ultimately, Mr. Pereida was found guilty, and this con-
viction loomed large when his immigration proceedings re-
sumed. Before the immigration judge, everyone accepted 
that Mr. Pereida’s eligibility for discretionary relief de-
pended on whether he could show he had not been convicted 



 
   

 

 
 

 

 

 

 

 

 
 

 
 
 

4 PEREIDA v. WILKINSON 

Opinion of the Court 

of certain crimes, including ones “involving moral turpi-
tude.” 8 U. S. C. §§1182(a)(2)(A)(i)(I), 1227(a)(2)(A)(i), 
1229b(b)(1)(C). And whatever else one might say about 
that phrase, the parties took it as given that a crime involv-
ing “fraud [as] an ingredient” qualifies as a crime involving
“moral turpitude.”  Jordan v. De George, 341 U. S. 223, 227 
(1951).

The parties’ common ground left Mr. Pereida with an up-
hill climb.  As the immigration judge read the Nebraska 
statute, subsections (a), (b), and (d) each stated a crime in-
volving fraud, and thus each constituted a disqualifying of-
fense of moral turpitude.  That left only subsection (c)’s pro-
hibition against carrying on a business without a required 
license. The immigration judge thought this crime likely 
did not require fraudulent conduct, but he also saw little 
reason to think it was the offense Mr. Pereida had commit-
ted. The government presented a copy of the criminal com-
plaint against Mr. Pereida showing that Nebraska had 
charged him with using a fraudulent social security card to
obtain employment. Meanwhile, Mr. Pereida declined to of-
fer any competing evidence of his own.  In light of this state
of proof, the immigration judge found that Mr. Pereida’s 
conviction had nothing to do with carrying on an unlicensed 
business in violation of subsection (c) and everything to do 
with the fraudulent (and thus disqualifying) conduct made
criminal by subsections (a), (b), or (d).

Mr. Pereida’s efforts to undo this ruling proved unsuc-
cessful. Both the Board of Immigration Appeals (BIA) and 
the Eighth Circuit agreed with the immigration judge that
Nebraska’s statute contains different subsections describ-
ing different crimes. Pereida v. Barr, 916 F. 3d 1128, 1131, 
1133 (2019). They agreed, too, that subsections (a), (b), and
(d) set forth crimes involving moral turpitude, while sub-
section (c) does not.  At the same time, both found the case 
a little more complicated than the immigration judge
thought. While the government’s evidence revealed that 



  
 

 

 

 

 
 

 
 
 
 

 

  

 

 

5 Cite as: 592 U. S. ____ (2021) 

Opinion of the Court 

Nebraska had charged Mr. Pereida with using a fraudulent 
social security card to obtain employment, and while that 
evidence would “seem to support a finding that the crime 
underlying [Mr. Pereida’s] attempt offense involved fraud
or deceit,” the BIA and Court of Appeals observed that noth-
ing in the record definitively indicated which statutory sub-
section Mr. Pereida stood convicted of violating.  App. to  
Pet. for Cert. 17a. Still, neither the agency nor the Eighth
Circuit could see how the absence of conclusive proof on this 
score might make a difference.  Mr. Pereida bore the burden 
of proving his eligibility for relief, so it was up to him to 
show that his crime of conviction did not involve moral tur-
pitude. Because Mr. Pereida had not carried that burden, 
he was ineligible for discretionary relief all the same.

It is this judgment Mr. Pereida asks us to reverse.  In his 
view, Congress meant for any ambiguity about an alien’s
prior convictions to work against the government, not the
alien. The circuits have disagreed on this question, so we
granted certiorari to resolve the conflict. 589 U. S. ___ 
(2019). 

II 
A 

Like any other, Mr. Pereida’s claims about Congress’s
meaning or purpose must be measured against the lan-
guage it adopted. And there, a shortcoming quickly 
emerges. The INA states that “[a]n alien applying for relief 
or protection from removal has the burden of proof to estab-
lish” that he “satisfies the applicable eligibility require-
ments” and that he “merits a favorable exercise of discre-
tion.” 8 U. S. C. §1229a(c)(4)(A).  To carry that burden, a 
nonpermanent resident alien like Mr. Pereida must prove 
four things, including that he “has not been convicted” of 
certain disqualifying offenses, like crimes involving moral 
turpitude. §1229b(b)(1)(C).  Thus any lingering uncertainty 
about whether Mr. Pereida stands convicted of a crime of 
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moral turpitude would appear enough to defeat his applica-
tion for relief, exactly as the BIA and Eighth Circuit held. 

It turns out that Mr. Pereida actually agrees with much
of this.  He accepts that he must prove three of the four
statutory eligibility requirements (his longstanding pres-
ence in the country, his good moral character, and extreme
hardship on a relative). He does not dispute that ambiguity
on these points can defeat his application for relief. It is 
only when it comes to the final remaining eligibility re-
quirement at issue here—whether he was convicted of a dis-
qualifying offense—that Mr. Pereida insists a different rule
should apply. Yet, he identifies nothing in the statutory 
text singling out this lone requirement for special treat-
ment. His concession that an alien must show his good 
moral character undercuts his argument too. Ambiguity
about a conviction for a crime involving moral turpitude
would seem to defeat an assertion of “good moral charac-
ter.” Cf. 8 U. S. C. §1101(f )(3).  And if that’s true, it’s hard 
to see how the same ambiguity could help an alien when it 
comes to the closely related eligibility requirement at issue 
before us. 

What the statute’s text indicates, its context confirms. 
Consider three nearby provisions.  First, the INA specifies 
particular forms of evidence that “shall constitute proof of
a criminal conviction,” including certain official records of
conviction, docket entries, and attestations. 
§1229a(c)(3)(B). These rules apply to “any proceeding un-
der this chapter” regardless whether the proceedings hap-
pen to involve efforts by the government to remove an alien
or efforts by an alien to obtain relief.  Ibid.  In this way, the
INA anticipates both the need for proof about prior convic-
tions and the fact an alien sometimes bears the burden of 
supplying it.

Next, when it comes to “removal proceedings,” the INA
assigns the government the “burden” of showing that the 
alien has committed a crime of moral turpitude in certain 
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circumstances.  See §§1229a(c)(3), 1227(a)(2)(A)(i).  But the 
burden flips for “[a]pplications for relief from removal,” like
the one at issue in this case.  §1229a(c)(4). These statutory
features show that Congress knows how to assign the gov-
ernment the burden of proving a disqualifying conviction.
And Congress’s decision to do so in some proceedings, but
not in proceedings on an alien’s application for relief, re-
flects its choice that these different processes warrant dif-
ferent treatment. 

Finally, the INA often requires an alien applying for ad-
mission to show “clearly and beyond doubt” that he is “en-
titled to be admitted and is not inadmissible.” 
§1229a(c)(2)(A). As part of this showing, an alien must 
demonstrate that he has not committed a crime involving
moral turpitude. §1182(a)(2)(A)(i)(I). In this context, it is 
undisputed that an alien has the burden of proving that he 
has not committed a crime of moral turpitude.  And Mr. 
Pereida has offered no account why a rational Congress
might wish to place this burden on an alien seeking admis-
sion to this country, yet lift it from an alien who has entered
the country illegally and is petitioning for relief from a law-
ful removal order.1 

B 
Confronted now with a growing list of unhelpful textual

clues, Mr. Pereida seeks to shift ground.  Even if he must 
shoulder the burden of proving that he was not convicted of
a crime involving moral turpitude, Mr. Pereida replies, he
can carry that burden thanks to the so-called “categorical
approach.”

The Court first discussed the categorical approach in the 
criminal context, but it has since migrated into our INA 
cases. Following its strictures, a court does not consider the 
—————— 

1 The dissent does not seriously dispute any of this, but brushes it aside
as having “little or n[o]” importance only because of the “categorical ap-
proach” discussed in the next section. Post, at 1 (opinion of BREYER, J.). 
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facts of an individual’s crime as he actually committed it.
Instead, a court asks only whether an individual’s crime of 
conviction necessarily—or categorically—triggers a partic-
ular consequence under federal law.  The categorical ap-
proach is required, we have said, because the language 
found in statutes like the INA provision before us don’t task
courts with examining whether an individual’s actions meet 
a federal standard like “moral turpitude,” but only whether 
the individual “has. . . been convicted of an offense” that 
does so. §§1229b(b)(1)(C) (emphasis added),
1227(a)(2)(A)(i); Taylor v. United States, 495 U. S. 575, 600 
(1990); Leocal v. Ashcroft, 543 U. S. 1, 7 (2004); United 
States v. Davis, 588 U. S. ___, ___–___ (2019) (slip op., at 9– 
11).2 

In Mr. Pereida’s view, the categorical approach makes all 
the difference. It does so because Nebraska’s statute crim-
inalizes at least some conduct—like carrying on a business
without a license—that doesn’t necessarily involve fraud.
So what if Mr. Pereida actually committed fraud?  Under 
the categorical approach, that is beside the point.  Because 
a person, hypothetically, could violate the Nebraska statute 
without committing fraud, the statute does not qualify as a
crime involving moral turpitude.  In this way, Mr. Pereida
submits, he can carry any burden of proof the INA assigns
him. 

This argument, however, overstates the categorical ap-
proach’s preference for hypothetical facts over real ones.  In 
order to tackle the hypothetical question whether one might 
complete Mr. Pereida’s offense of conviction without doing
something fraudulent, a court must have some idea what 

—————— 
2 Nothing requires Congress to employ the categorical approach. In-

stead of focusing our attention on the question whether an offense of con-
viction meets certain criteria, Congress could have (and sometimes has)
used statutory language requiring courts to ask whether the defendant’s 
actual conduct meets certain specified criteria.  See, e.g., Nijhawan v. 
Holder, 557 U. S. 29, 41 (2009). 
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his actual offense of conviction was in the first place.  And 
to answer that question, courts must examine historical
facts. No amount of staring at a State’s criminal code will 
answer whether a particular person was convicted of any 
particular offense at any particular time.  Applying the cat-
egorical approach thus implicates two inquiries—one fac-
tual (what was Mr. Pereida’s crime of conviction?), the other
hypothetical (could someone commit that crime of convic-
tion without fraud?).3 

The factual inquiry can take on special prominence when
it comes to “divisible” statutes.  Some statutes state only a 
single crime, often making it a simple thing for a judge to
conclude from a defendant’s criminal records that he was 
convicted of violating statute x and thus necessarily con-
victed of crime x. Not infrequently, however, a single crim-
inal statute will list multiple, stand-alone offenses, some of
which trigger consequences under federal law, and others
of which do not. To determine exactly which offense in a 
divisible statute an individual committed, this Court has 
told judges to employ a “modified” categorical approach, “re-
view[ing] the record materials to discover which of the enu-
merated alternatives played a part in the defendant’s prior
conviction.” Mathis v. United States, 579 U. S. ___, ___, ___ 
(2016) (slip op., at 12, 16).  In aid of the inquiry, we have
said, judges may consult “a limited class of documents (for 
example, the indictment, jury instructions, or plea agree-
ment and colloquy) to determine what crime, with what el-
ements, a defendant was convicted of.”  Id., at ___ (slip op., 
at 4).

These nuances expose the difficulty with Mr. Pereida’s 

—————— 
3 It is unclear where the dissent stands on this point. In places, the 

dissent seems to suggest that no “threshold” factual question exists here. 
Post, at 10.  Elsewhere, the dissent appears to admit that establishing
the “basic fact” of an individual’s crime of conviction is a necessary pre-
requisite to application of the categorical approach. Post, at 11.  The 
second view comes closer to the mark. 
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argument.  Both he and the government accept that Ne-
braska’s attempted criminal impersonation statute is di-
visible because it states no fewer than four separate of-
fenses in subsections (a) through (d).  The immigration
judge, BIA, and Eighth Circuit concluded that three of these 
subsections—(a), (b), and (d)—constitute crimes of moral
turpitude. So that left Mr. Pereida with the burden of prov-
ing as a factual matter that his conviction was for misusing
a business license under subsection (c).  To be sure, in this 
Court Mr. Pereida now seeks to suggest that it is also pos-
sible for a hypothetical defendant to violate subsection (a) 
without engaging in conduct that involves moral turpitude
under federal law.  But even assuming he is right about 
this, it still left him obliged to show in the proceedings be-
low that he was convicted under subsection (a) or (c) rather
than under (b) or (d).

Mr. Pereida failed to carry that burden.  Before the im-
migration judge, he refused to produce any evidence about 
his crime of conviction even after the government intro-
duced evidence suggesting that he was convicted under a
statute setting forth some crimes involving fraud. Nor has 
Mr. Pereida sought a remand for another chance to resolve 
the ambiguity by introducing evidence about his crime of 
conviction; at oral argument, he even disclaimed interest in
the possibility. See Tr. of Oral Arg. 23–25. These choices 
may be the product of sound strategy, especially if further 
evidence would serve only to show that Mr. Pereida’s crime
of conviction did involve fraud. But whatever degree of am-
biguity remains about the nature of Mr. Pereida’s convic-
tion, and whatever the reason for it, one thing remains 
stubbornly evident: He has not carried his burden of show-
ing that he was not convicted of a crime involving moral 
turpitude.

Look at the problem this way.  Mr. Pereida is right that, 
when asking whether a state conviction triggers a federal 
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consequence, courts applying the categorical approach of-
ten presume that a conviction rests on nothing more than
the minimum conduct required to secure a conviction.  But 
Mr. Pereida neglects to acknowledge that this presumption 
cannot answer the question which crime the defendant was 
convicted of committing. To answer that question, parties 
and judges must consult evidence. And where, as here, the 
alien bears the burden of proof and was convicted under a
divisible statute containing some crimes that qualify as 
crimes of moral turpitude, the alien must prove that his ac-
tual, historical offense of conviction isn’t among them.4 

The INA’s plain terms confirm the point.  Recall that the 
INA places the “burden of proof ” on an alien like Mr.
Pereida to show four things; that one of these is the absence 
of a disqualifying conviction; and that the law specifies cer-
tain forms of evidence “shall” constitute “proof ” of a crimi-
nal conviction. See Part II–A, supra. In each of these ways,
the statutory scheme anticipates the need for evidentiary 
proof about the alien’s crime of conviction and imposes on
the alien the duty to present it.5 

—————— 
4 The dissent makes the same mistake.  At first, it acknowledges that 

courts must look to factual evidence to determine which of several of-
fenses in a divisible statute the defendant committed, and even admits 
we do not know which of the offenses listed in the Nebraska statute Mr. 
Pereida committed.  Post, at 5, 9.  But the dissent then does an about-
face—treating Nebraska’s (divisible) statute as if it states a single of-
fense. Post, at 10.  The dissent had it right the first time.  Both sides 
agree that Nebraska’s statute is divisible and states (at least) four inde-
pendent crimes.  We do not know which of those crimes formed the basis 
of Mr. Pereida’s conviction because the record is ambiguous, and Mr. 
Pereida has not supplied anything to clarify it.  Mr. Pereida now at-
tempts to benefit from that uncertainty.  But that proposition is fore-
closed by the INA’s burden of proof. 

5 There are other statutory signals that point to the same conclusion. 
The INA authorizes an immigration judge to make “credibility determi-
nation[s]” based on an alien’s proof, §1229a(c)(4)(C); it says the immigra-
tion judge must determine whether “testimony is credible, is persuasive,
and refers to specific facts sufficient to [discharge] the applicant’s burden 
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The INA adopts this approach for understandable rea-
sons too.  Not only is it impossible to discern an individual’s 
offense of conviction without consulting at least some docu-
mentary or testimonial evidence.  It’s easy to imagine sig-
nificant factual disputes that make these statutory instruc-
tions about the presentation of evidence and the burden of 
proof critically important. Suppose, for example, that the 
parties in this case disputed whether the criminal com-
plaint the government introduced involved a different 
Clemente Avelino Pereida. Alternatively, what if Ne-
braska’s complaint charged Mr. Pereida with a violation of 
subsection (c) but the plea colloquy mentioned only subsec-
tion (d)? Or what if the relevant records were illegible or 
contained a material typo? Courts can resolve disputes like
these only by reference to evidence, which means a statu-
tory allocation of the burden of proof will sometimes matter 
a great deal.

To reach a different conclusion would require us to cast a
blind eye over a good many precedents.  When applying the
categorical approach, this Court has long acknowledged
that to ask what crime the defendant was convicted of com-
mitting is to ask a question of fact. See, e.g., Taylor, 495 
U. S., at 600 (courts look “to the fact that the defendant had 
been convicted of crimes falling within certain categories”).  

—————— 
of proof,” §1229a(c)(4)(B); and the law requires the alien to comply with
regulations requiring him to “submit information or documentation” sup-
porting his application for relief, ibid. Current regulations indicate that
an alien should describe on his application form any prior convictions he
may have, Dept. of Justice, Executive Office for Immigration Review, 
Form EOIR–42B, Application for Cancellation of Removal and Adjust-
ment of Status for Certain Nonpermanent Residents 5 (Rev. July 2016),
https: //www.justice.gov/sites/default/files/pages/attachments/2016/10/
20/eoir42b.pdf. In all of these additional ways, the INA again anticipates
the need for proof and the possibility of its challenge in an application for 
relief—and nowhere does the statute suggest some special carveout ex-
ists when it comes to evidence concerning prior convictions. 
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We have described the modified categorical approach as re-
quiring courts to “review . . . record materials” to determine 
which of the offenses in a divisible statute the defendant 
was convicted of committing.  Mathis, 579 U. S., at ___ (slip 
op., at 16).  We have acknowledged that this process calls 
on courts to consider “extra-statutory materials” to “dis-
cover” the defendant’s crime of conviction.  Descamps v. 
United States, 570 U. S. 254, 263 (2013).  We have observed 
that these “materials will not in every case speak plainly,” 
and that any lingering ambiguity about them can mean the 
government will fail to carry its burden of proof in a crimi-
nal case. Mathis, 579 U. S., at ___ (slip op., at 18) (citing 
Shepard v. United States, 544 U. S. 13, 21 (2005)).  And we 
have remarked that “the fact of a prior conviction” supplies
an unusual and “arguable” exception to the Sixth Amend-
ment rule in criminal cases that “any fact that increases the 
penalty for a crime” must be proved to a jury rather than a
judge. Apprendi v. New Jersey, 530 U. S. 466, 489, 490 
(2000).

Really, this Court has never doubted that the who, what,
when, and where of a conviction—and the very existence of 
a conviction in the first place—pose questions of fact.  Nor 
have we questioned that, like any other fact, the party who 
bears the burden of proving these facts bears the risks as-
sociated with failing to do so.6 

—————— 
6 Practice in the criminal and INA contexts comports with practice in 

other fields too.  Often in civil litigation, a party must prove the fact of a 
prior judgment on a particular claim or the fact of a ruling on a particular
issue. And there, as here, the question can turn on the persuasiveness
of the proof presented and on whom the burden of proof rests.  So, for 
example, the Restatement (Second) of Judgments, contemplates that
parties seeking to assert issue preclusion “ha[ve] the burden of proving” 
that an “an issue of fact or law” has been “actually litigated and deter-
mined by a valid and final judgment.”  §27, and Comment f (1982). And 
“[i]f it cannot be determined from the pleadings and other materials of
record in the prior action what issues, if any, were litigated and deter-
mined by the verdict and judgment, extrinsic evidence is admissible to 
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The authorities Mr. Pereida invokes do not teach differ-
ently. He directs our attention especially to Moncrieffe v. 
Holder, 569 U. S. 184 (2013), Carachuri-Rosendo v. Holder, 
560 U. S. 563 (2010), and Johnson v. United States, 559 
U. S. 133 (2010). But the first two cases addressed only the 
question whether the minimum conduct needed to commit
an alien’s known offense of conviction categorically trig-
gered adverse federal consequences.  Neither addressed the 
threshold factual question at issue here—which crime 
formed the basis of the alien’s prior conviction. 

The final case is no more helpful to Mr. Pereida. Johnson 
involved a criminal prosecution under the Armed Career
Criminal Act (ACCA) in which the government bore the 
burden of proof. There, “nothing in the record” indicated
which of several crimes in a divisible statute the defendant 
had been convicted of committing. Id., at 137.  Accordingly, 
if it wished to win certain sentencing enhancements, the 
government had to show that all of the statute’s offenses 
met the federal definition of a “ ‘violent felony.’ ”  Ibid.  Here, 
by contrast, Mr. Pereida bears the burden of proof and the 
same logic applies to him.  We do not doubt that, when the 
record is silent on which of several crimes in a divisible stat-
ute an alien committed, he might succeed by showing that 

—————— 
aid in such determination.  Extrinsic evidence may also be admitted to
show that the record in the prior action does not accurately indicate what
issues, if any, were litigated and determined.”  Id., Comment f. 

The dissent suggests its own analogy to contract law.  See post, at 10– 
11. But it never explains why we should look there before the statutory 
text or the law’s customary treatment of judgments.  Nor does the anal-
ogy succeed even on its own terms.  It is “generally a question of fact for 
the jury whether or not a contract . . . actually exists.”  11 R. Lord, Wil-
liston on Contracts §30:3, pp. 37–39 (4th ed. 2012).  So too, “[w]hen a 
written contract is ambiguous, its meaning is a question of fact,” which 
may require looking to “relevant extrinsic evidence.”  Id., §30:7, at 116, 
124. Similarly here, disputes about the existence of Mr. Pereida’s con-
viction and its ambiguous meaning involve at least some questions of fact 
requiring resort to proof. 
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none of the statute’s offenses qualifies as a crime of moral 
turpitude. It’s simply that this avenue wasn’t open to Mr. 
Pereida. No one before us questions that Nebraska’s stat-
ute contains some crimes of moral turpitude under federal 
law. Given this, it necessarily fell to Mr. Pereida to show 
that his actual offense was not among these disqualifying 
offenses.  And just as evidentiary gaps work against the 
government in criminal cases, they work against the alien 
seeking relief from a lawful removal order.  When it comes 
to civil immigration proceedings, Congress can, and has, al-
located the burden differently.7 

C 
This leaves Mr. Pereida to his final redoubt.  Maybe the 

INA works as we have described.  But, Mr. Pereida worries, 
acknowledging as much would invite “grave practical diffi-
culties.” Brief for Petitioner 43.  What if the alien’s record 
of conviction is unavailable or incomplete through no fault 
of his own?  To deny aliens relief only because of poor state 
court record-keeping practices would, he submits, make for 
inefficient and unfair public policy.  The dissent expands on
these same policy arguments at length.  See post, at 14–16. 

Notably, though, neither Mr. Pereida nor the dissent sug-
gests that record-keeping problems attend this case. Mr. 
Pereida’s immigration proceedings progressed in tandem 
with his criminal case, so it is hard to imagine how he could 
have been on better notice about the need to obtain and pre-
serve relevant state court records about his crime.  Repre-
sented by counsel in both proceedings, he had professional
help with these tasks too.  We know that relevant records 

—————— 
7 The dissent asserts that the ACCA and INA have a “shared text and 

purpose.” Post, at 14. In fact, however, the ACCA and INA provision at
issue here bear different instructions.  Both may call for the application 
of the categorical approach.  But while the ACCA’s categorical approach
demands certainty from the government, the INA’s demands it from the
alien. See post, at 6. 
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were created, as well, because the government submitted
documents outlining the charges brought against him.  De-
spite all this, Mr. Pereida simply declined to insist on clar-
ity in his state court records or supply further evidence. 

Still, even accepting that graver record-keeping problems 
will arise in other cases, it is not clear what that might tell 
us. Record-keeping problems promise to occur from time to
time regardless who bears the burden of proof. And, as in 
most cases that come our way, both sides can offer strong 
policy arguments to support their positions.  Mr. Pereida 
and the dissent say fairness and efficiency would be better 
served if the government bore the risk of loss associated 
with record-keeping difficulties.  Meanwhile, the govern-
ment contends that it is important for the burden of proof 
to rest with the alien so those seeking discretionary relief 
cannot gain a tactical advantage by withholding or conceal-
ing evidence they possess about their own convictions.  It is 
hardly this Court’s place to pick and choose among compet-
ing policy arguments like these along the way to selecting 
whatever outcome seems to us most congenial, efficient, or 
fair. Our license to interpret statutes does not include the 
power to engage in such freewheeling judicial policymak-
ing. Congress was entitled to conclude that uncertainty
about an alien’s prior conviction should not redound to his 
benefit. Only that policy choice, embodied in the terms of 
the law Congress adopted, commands this Court’s respect.

It seems, too, that Mr. Pereida may have overlooked some
of the tools Congress afforded aliens faced with record-keep-
ing challenges. In the criminal context, this Court has said 
that judges seeking to ascertain the defendant’s crime of 
conviction should refer only to a “limited” set of judicial rec-
ords. Shepard, 544 U. S., at 20–23.  In part, the Court has 
circumscribed the proof a judge may consult out of concern
for the defendant’s Sixth Amendment right to a trial by 
jury. If a judge, rather than a jury, may take evidence and 
make findings of fact, the thinking goes, the proceeding 
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should be as confined as possible. Id., at 25–26; see also 
Apprendi, 530 U. S., at 487–490 (citing Almendarez-Torres 
v. United States, 523 U. S. 224 (1998)).  But Sixth Amend-
ment concerns are not present in the immigration context.
And in the INA, Congress has expressly authorized parties
to introduce a much broader array of proof when it comes to
prior convictions—indicating, for example, that a variety of
records and attestations “shall” be taken as proof of a prior 
conviction. 8 U. S. C. §1229a(c)(3)(B).  Nor is it even clear 
whether these many listed forms of proof are meant to be
the only permissible ways of proving a conviction, or 
whether they are simply assured of special treatment when 
produced. Cf. n. 5, supra. Mr. Pereida acknowledges none 
of this, again perhaps understandably if further evidence
could not have helped his cause.  Still, it is notable that 
Congress took significant steps in the INA to ameliorate 
some of the record-keeping problems Mr. Pereida discusses
by allowing aliens considerably more latitude in carrying
their burden of proof than he seems to suppose. 

* 
Under the INA, certain nonpermanent aliens seeking to

cancel a lawful removal order must prove that they have
not been convicted of a disqualifying crime. The Eighth Cir-
cuit correctly held that Mr. Pereida failed to carry this bur-
den. Its judgment is 

Affirmed.

 JUSTICE  BARRETT took no part in the consideration or 
decision of this case. 
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SUPREME COURT OF THE UNITED STATES 

No. 19–438 

CLEMENTE AVELINO PEREIDA, PETITIONER v. 
ROBERT M. WILKINSON, ACTING ATTORNEY 

GENERAL 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE EIGHTH CIRCUIT 

[March 4, 2021]

 JUSTICE BREYER, with whom JUSTICE SOTOMAYOR and 
JUSTICE KAGAN join, dissenting. 

This case, in my view, has little or nothing to do with bur-
dens of proof.  It concerns the application of what we have 
called the “categorical approach” to determine the nature of
a crime that a noncitizen (or defendant) was previously con-
victed of committing. That approach sometimes allows a 
judge to look at, and to look only at, certain specified docu-
ments. Unless those documents show that the crime of con-
viction necessarily falls within a certain category (here a
“crime involving moral turpitude”), the judge must find that
the conviction was not for such a crime.  The relevant doc-
uments in this case do not show that the previous conviction 
at issue necessarily was for a crime involving moral turpi-
tude. Hence, applying the categorical approach, it was not.
That should be the end of the case. 

I 
Mr. Pereida is a citizen of Mexico, not the United States. 

He has lived in the United States for roughly 25 years.  In 
that time, he and his wife have raised three children.  He 
helped support them by working in construction and clean-
ing. One child is a U. S. citizen.  In 2009 the Department 
of Homeland Security issued a notice to appear that 



 
  

 

 

 

 
   

  

 

 

  

 
 

 

 
 

2 PEREIDA v. WILKINSON 

BREYER, J., dissenting 

charged Mr. Pereida with removability because he was
never lawfully admitted to the United States.  Mr. Pereida 
conceded that he is removable.  But he asked the Attorney 
General to cancel his removal.  The Attorney General has 
discretion to cancel an order of removal if removal would 
result in extreme hardship to the noncitizen’s U. S. citizen 
(or lawful-permanent-resident) spouse, parent, or child. 8 
U. S. C. §1229b(b)(1)(D).  A noncitizen is ineligible for this
discretionary relief, however, if, among other things, he has
“been convicted of ” a “crime involving moral turpitude.”
§§1229b(b)(1)(C), 1182(a)(2)(A)(i)(I). 

Mr. Pereida, in 2010, pleaded nolo contendere to, and was 
found guilty of, having committed a Nebraska state crime, 
namely, attempt to commit criminal impersonation in vio-
lation of Neb. Rev. Stat. §28–608.  See §28–608 (2008) (since 
amended and moved to §28–638 (2020)); §28–201(1)(b).  The 
question here is whether this conviction was for a “crime
involving moral turpitude.” 

II 
A 

I believe we must answer this question by applying what
we have called the “categorical approach.” The Immigra-
tion and Nationality Act (INA) makes a noncitizen ineligi-
ble for cancellation of removal if that noncitizen has been 
“convicted” of certain “offense[s],” 8 U. S. C. §1229b(b) 
(1)(C), including “crime[s] involving moral turpitude,”
§1182(a)(2)(A)(i)(I). Similarly, the Armed Career Criminal
Act (ACCA) increases the sentence of a defendant convicted 
of possessing a firearm as a felon if that defendant has three 
or more previous “convictions” for a “violent felony” or “se-
rious drug offense.” 18 U. S. C. §924(e)(1).  In ordinary
speech, “crime,” “offense,” and “felony” are ambiguous: They
might refer to actions that a defendant took on a particular
occasion, or they might refer to the general conduct that a 
criminal statute forbids. So the question arises, shall a 
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judge look to how the noncitizen or defendant behaved on a 
particular occasion (for example, to see whether he behaved
violently)? Or shall a judge look to the statute that the de-
fendant was convicted of violating (to see whether the be-
havior that it forbids is categorically violent)? 

We have answered this question clearly and repeatedly 
in both the INA and ACCA contexts.  We have held that 
both statutes mandate a categorical approach by asking 
what offense a person was “convicted” of, not what acts he 
“committed.” Moncrieffe v. Holder, 569 U. S. 184, 191 
(2013) (emphasis added) (discussing the INA); see also Tay-
lor v. United States, 495 U. S. 575, 600 (1990) (discussing 
ACCA).  The categorical approach requires courts to “loo[k] 
only to the statutory definitions of the prior offenses, and 
not to the particular facts underlying those convictions.” 
Id., at 600; see also Esquivel-Quintana v. Sessions, 581 
U. S. ___, ___–___ (2017) (slip op., at 2–3) (applying the cat-
egorical approach under the INA); Mellouli v. Lynch, 575 
U. S. 798, 804–806 (2015) (same); Moncrieffe, 569 U. S., at 
190 (same); Carachuri-Rosendo v. Holder, 560 U. S. 563, 
576 (2010) (same); Gonzales v. Duenas-Alvarez, 549 U. S. 
183, 185–186 (2007) (same); Mathis v. United States, 579 
U. S. ___, ___ (2016) (slip op., at 3) (applying the categorical
approach under ACCA); Johnson v. United States, 559 U. S. 
133, 144 (2010) (same); Descamps v. United States, 570 
U. S. 254, 257 (2013) (same); Shepard v. United States, 544 
U. S. 13, 19–20 (2005) (same); Taylor, 495 U. S., at 600 
(same).  A judge, looking at a prior conviction, will read the 
statutory definition of the offense of conviction and decide
whether anyone convicted under that offense is necessarily 
guilty of the type of crime that triggers federal penalties, 
e.g., an enhanced sentence or ineligibility for cancellation of 
removal. See Mellouli, 575 U. S., at 805; Taylor, 495 U. S., 
at 600. 

Consider a hypothetical example of this approach.  Sup-
pose a noncitizen’s previous conviction was for violating 
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State Statute §123.  Suppose further that the Government
argues the noncitizen is ineligible for cancellation of re-
moval because he was “convicted of an offense under” 
§1227(a)(2), namely, an “aggravated felony.”  8 U. S. C. 
§§1229b(b)(1)(C), 1227(a)(2)(A)(iii).  An immigration judge,
looking at the conviction, will simply read §123 and decide
whether anyone convicted under §123 is necessarily guilty 
of an aggravated felony, as that term is defined in the INA.
See §1101(a)(43).  That is, the judge will decide whether the
conduct that §123 prohibits is in general an aggravated fel-
ony. The judge will not look to see whether the defendant’s 
actual conduct on the relevant occasion was or was not an 
aggravated felony.

Difficult questions can arise when judges apply the cate-
gorical approach. State statutes criminalize many kinds of
behavior, often differing in detail one from another.  Take 
burglary, for example, which is an “aggravated felony” un-
der the INA. §1101(a)(43)(G). We can assume that the term 
“burglary” here, as in ACCA, refers to a specific crime, i.e., 
generic burglary. See Taylor, 495 U. S., at 599; cf. Duenas-
Alvarez, 549 U. S., at 189 (accepting that the INA’s refer-
ence to “theft” in §1101(a)(43)(G) is to generic theft). Ge-
neric burglary is “unlawful or unprivileged entry into, or 
remaining in, a building or structure, with intent to commit
a crime.” Taylor, 495 U. S., at 599.  Now suppose that §123
defines “burglary” in a different way (say, by including law-
ful entry with intent to steal). The sentencing judge then
must compare the elements of the state statute and the el-
ements of generic burglary. If the minimum conduct crim-
inalized by the state statute is encompassed by generic bur-
glary, then the conviction is for generic burglary; if not, 
then the conviction is not for that aggravated felony.  See 
Moncrieffe, 569 U. S., at 190–191.  In our §123 example, the 
judge would therefore conclude that the conviction is not for 
an aggravated felony.

And what is a judge to do if a state statute is “divisible” 
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into several different offenses, some of which are aggra-
vated felonies and some of which are not?  Suppose, for ex-
ample, that §123 has three subsections referring to (a) bur-
glary of a dwelling, (b) burglary of a boat, and (c) burglary
of a railroad car.  Since generic burglary is of a dwelling or 
structure, only subsection (a) qualifies as an aggravated fel-
ony. How is the judge to know which subsection the defend-
ant was convicted of violating? Simple, we have replied.
Under the “modified categorical approach,” the judge can
look to a limited set of court records to see if they say which
subsection the defendant was convicted of violating.  The 
judge can look at the charging papers and the jury instruc-
tions (if there was a jury), see Taylor, 495 U. S., at 602, and 
the plea agreement, plea colloquy, or “some comparable ju-
dicial record” of the plea (if there was a plea), Shepard, 544 
U. S., at 26; see also Nijhawan v. Holder, 557 U. S. 29, 35 
(2009) (quoting Shepard, 544 U. S., at 26).  If these docu-
ments reveal that the previous conviction was for §123(a)
(dwelling), then, and only then, can the judge conclude that 
the conviction is for an aggravated felony.  As we explained 
in Taylor, the modified categorical approach “allow[s]” “the 
Government . . . to use [a] conviction” under an overbroad 
statute to trigger federal penalties (there, ACCA’s sentenc-
ing enhancement) if the statute contains multiple offenses 
and the permissible documents show that “the jury neces-
sarily had to find” (or the defendant necessarily admitted 
to) a violent felony.  495 U. S., at 602. 

What if, after looking at all the sources we have listed, 
the judge still does not know which of the three different
kinds of burglary was the basis for the conviction?  Suppose
all the relevant documents that exist speak only of a viola-
tion of §123.  Period. What then? As discussed infra, at 9, 
that is the question we face here, and our cases provide the 
answer. The judge cannot look at evidence beyond the spec-
ified court records. See, e.g., Mathis, 579 U. S., at ___ (slip 
op., at 18). Instead, in such a case, the judge is to determine 
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what the defendant necessarily admitted (or what a jury 
necessarily found) in order for a court to have entered a con-
viction under §123, since that is the conviction reflected in 
the permissible documents.

The purpose of the modified categorical approach, like the
categorical approach it helps implement, is to compare
what “was necessarily found or admitted” to the elements
of the generic federal offense. Id., at ___ (slip op., at 4). If 
the record materials do not specify that the defendant was
convicted of §123(a) (dwelling) rather than §123(b) (boat) or
§123(c) (railroad car), or if the record materials do not exist 
at all, then the sentencing judge cannot say that generic 
burglary was necessarily found or admitted.  The Court has 
said as much before. In Shepard, the Court acknowledged
that both the “vagaries of abbreviated plea records” and the 
destruction of “stenographic notes” of a jury charge would 
preclude the application of ACCA.  544 U. S., at 22.  In 
Mathis, the Court explained that if the “record materials”
do not “speak plainly,” then “a sentencing judge will not be 
able to satisfy ‘Taylor’s demand for certainty’ when deter-
mining whether a defendant was convicted of a generic of-
fense.” 579 U. S., at ___ (slip op., at 18).  And we applied
this principle in Johnson, holding that a prior conviction did 
not count as a “violent felony” under ACCA because the 
statute of conviction swept more broadly than a “violent fel-
ony” and “nothing in the record of [the] conviction permitted
the District Court to conclude that it rested upon anything
more than the least of th[e] acts” prohibited by the state 
statute. See 559 U. S., at 137; see also id., at 145 (“[I]n 
many cases state and local records from” state convictions
“will be incomplete” and “frustrate application of the modi-
fied categorical approach”). 

That is to say, if (as far as the available, listed documents
reveal) the judge could have entered the conviction without
the noncitizen admitting to burglarizing a dwelling, then
the immigration judge cannot hold that the conviction is 
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necessarily for an aggravated felony.  Applying the categor-
ical approach, the judge must find the conviction is not for
an aggravated felony at all. 

B 
Why would Congress have chosen such a seemingly com-

plicated method? The method would appear sometimes to
lead to counterintuitive results.  After all, if the prior crime
is for burglary and the offense occurred in a small town near
the Mojave Desert, it seems unlikely that the conviction
was based on burglary of a boat. Yet, in the absence of an 
indication from the permissible documents that the convic-
tion necessarily was for burglary of a dwelling, the judge 
cannot classify the crime of conviction as an “aggravated 
felony.”

The primary reason for choosing this system lies in prac-
ticality. Immigration judges and sentencing judges have
limited time and limited access to information about prior 
convictions. See Mellouli, 575 U. S., at 806; Moncrieffe, 569 
U. S., at 200–201; Shepard, 544 U. S., at 23, n. 4. The vast 
majority of prior convictions reflect simple guilty pleas to
the crime charged, and, where the record papers are silent,
efforts to uncover which of several crimes was “really” at
issue can force litigation that the guilty plea avoided.  Sup-
pose that the defendant in the Mojave Desert pleaded guilty 
to a violation of §123 and there is no indication in the rele-
vant record documents which subsection was the basis for 
the conviction. To find out which of the several provisions
was the basis for the conviction, it might be necessary to 
call as witnesses the defendant, the prosecutor, or even the
judge, and question them about a criminal proceeding that
perhaps took place long ago. To make his case, the defend-
ant might now deny that the provision involving a dwelling 
was at issue, and he might seek the opportunity to prove
that. As a result, the immigration judge or sentencing 
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judge now might have to conduct the very fact-based pro-
ceeding that the earlier guilty plea was designed to avoid.
See id., at 21–23. 

I do not know how often this kind of counterintuitive ex-
ample will arise. But I do know that, in such a case, there 
is a safeguard against the harms that the “prior conviction” 
provisions are designed to stop. In the INA context, if a 
noncitizen is eligible for cancellation of removal, the Attor-
ney General has discretionary power to cancel the removal 
order. Where he believes the noncitizen in fact previously 
burgled a dwelling (or worse), he can simply deny relief. 
And in the ACCA context, a sentencing judge, even where
ACCA is inapplicable, has some discretion in determining 
the length of a sentence.  If he finds that the present de-
fendant in fact burgled, say, a dwelling and not a boat, he
can take that into account even if the sentencing enhance-
ment does not apply.

And most importantly, whatever the costs and benefits of 
the categorical approach, it is what Congress has long cho-
sen with respect to both statutes.  The categorical approach
has a particularly “long pedigree in our Nation’s immigra-
tion law,” tracing back to 1913. Moncrieffe, 569 U. S., at 
191. As the majority acknowledges, “Congress could have
(and sometimes has) used statutory language requiring 
courts to ask whether the defendant’s actual conduct meets 
certain specified criteria.”  Ante, at 8, n. 2.  But it has not 
done so in the INA provision here.  See ante, at 8. Thus, 
here, as in the case of ACCA, a judge must ask whether “a 
conviction of the state offense ‘ “necessarily” involved . . . 
facts equating to’ ” the kind of behavior that the relevant
federal statute forbids. Moncrieffe, 569 U. S., at 190 (em-
phasis added). Only if it did does that conviction trigger
federal penalties. 
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III 
Now, let us apply the categorical approach to the convic-

tion here at issue. The criminal complaint says that Mr.
Pereida “intentionally engage[d] in conduct which . . . con-
stituted a substantial step in a course of conduct intended 
to culminate in his commission of the crime of CRIMINAL 
IMPERSONATION R.S. 28–608, Penalty: Class IV Felony.”
App. to Brief for Petitioner 7a.  It then quotes the entire
criminal-impersonation statute, including all of its parts.
See id., at 7a–8a. The complaint does not say which part of
the statutory provision the State accuses Mr. Pereida of vi-
olating. And the majority, like the Government, concedes
that some of the provisions set forth crimes that are not
crimes involving moral turpitude.  See ante, at 10; Brief for 
Respondent 15.

The journal entry and order related to the charge do not
help. They say only that Mr. Pereida pleaded “no contest” 
to the crime charged, identifying the relevant statute as
Neb. Rev. Stat. §28–201 (the attempt provision) and de-
scribing the charge as “[a]ttempt of a class 3A or class 4
felo[ny].” App. to Brief for Petitioner 3a.  They do not nar-
row down the possible offenses because all the criminal- 
impersonation offenses can be a Class III or Class IV felony. 
See Neb. Rev. Stat. §§28–608(2)(a), (b).  We cannot look to 
jury instructions because there was no jury.  Nor is there 
any plea agreement, plea colloquy, or “comparable judicial
record” of the plea that might help determine what Mr.
Pereida admitted. 

As far as we know, all appropriate documents that exist 
were before the Immigration Judge. None shows that Mr. 
Pereida’s conviction necessarily involved facts equating to a 
crime involving moral turpitude.  He may have pleaded
guilty to a crime involving moral turpitude or he may not
have. We do not know. The Immigration Judge thus cannot
characterize the conviction as a conviction for a crime in-
volving moral turpitude.  That resolves this case. 



 
  

 

 

 
 

  
 

 

 
 
  

 
 

 

 
 

 
 

 

 

 

10 PEREIDA v. WILKINSON 

BREYER, J., dissenting 

IV 
How does the majority argue to the contrary?  The major-

ity says that this case is different because which crime was
the basis of a prior conviction is a factual question that the 
categorical approach cannot answer and a noncitizen seek-
ing cancellation of removal, unlike a criminal defendant, 
bears the burden of proof on that factual question. 

First, the majority says that what the defendant’s “actual 
offense of conviction was,” is a “threshold factual” question
that a court must resolve before tackling the categorical ap-
proach’s “hypothetical question” (could someone complete
the offense of conviction without committing a crime involv-
ing moral turpitude).  Ante, at 8–9, 14.  In my view, there is
no unresolved “threshold factual” question in this case since
there is no dispute that Mr. Pereida has a prior conviction.
We have made clear that unless the offense of conviction, as 
determined from the statute and the specified documents, 
is necessarily a crime involving moral turpitude, the judge
must rule that the conviction was not for a crime involving
moral turpitude.  The method for determining the offense 
of conviction (the modified categorical approach) “acts not
as an exception, but instead as a tool,” retaining “the cate-
gorical approach’s central feature.”  Descamps, 570 U. S., at 
263. Here, looking at the pertinent documents, we can con-
clude only that Mr. Pereida pleaded guilty to the minimum 
conduct necessary to complete an offense under Neb. Rev.
Stat. §28–608. Thus, the issue is whether someone could 
complete that offense without committing a crime involving
moral turpitude.

This question is the central question the categorical ap-
proach resolves, not a threshold question. And it is a legal
question, not a factual one. To answer it, the judge is to 
examine the state statute and limited portions of the record 
that our cases specify and determine from those documents
whether the crime of conviction was a crime involving moral 
turpitude. There is nothing at all unusual about referring 
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to a question that a judge must answer based on specified 
legal documents before him as a “question of law.”  To the 
contrary, construction of written instruments such as 
deeds, contracts, tariffs, or patent claims “often presents a 
‘question solely of law.’ ”  Teva Pharmaceuticals USA, Inc. 
v. Sandoz, Inc., 574 U. S. 318, 326 (2015).  And legal ques-
tions are not affected by a burden of proof.  See, e.g., Mi-
crosoft Corp. v. i4i L. P., 564 U. S. 91, 100, n. 4 (2011). 

The majority points out that we have occasionally re-
ferred to the “ ‘fact of a prior conviction.’ ”  Ante, at 13. The 
majority reads too much into that reference. All that we 
have seriously referred to as a fact is the “mere fact of con-
viction.” Taylor, 495 U. S., at 602 (emphasis added).  Es-
tablishing that basic fact is, of course, a prerequisite to ap-
plication of the categorical approach at all.  It goes to “the 
validity of a prior judgment of conviction.” Apprendi v. New 
Jersey, 530 U. S. 466, 496 (2000).  But the mere fact of con-
viction is not at issue here.  Instead, the question here (and 
the question the categorical approach asks) is “what [that]
conviction necessarily established.”  Mellouli, 575 U. S., at 
806. We have referred to that question as a “legal question.” 
Ibid.  And rightly so. Thus, if the majority applies the cat-
egorical approach, it should agree that there is no factual 
dispute in this case for any burden of proof to resolve.  If the 
majority does not apply the categorical approach, it does not
explain that or why.

Second, the majority points to statutory language stating
that an applicant for relief from removal “has the burden of
proof to establish” that he “satisfies the applicable eligibil-
ity requirements,” §1229a(c)(4)(A), which includes the re-
quirement that he not have been convicted of a crime in-
volving moral turpitude. See ante, at 5. But burdens of 
proof have nothing to do with this case.  As just discussed,
because the categorical approach conclusively resolves the 
ambiguity as to which offense was the basis for the convic-
tion, there is no role for the burden of proof to play.  Indeed, 
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the Government agreed at argument that the burden of 
proof would not apply “if this were just a categorical ap-
proach case.”  Tr. of Oral Arg. 53.  That this case implicates
the modified categorical approach rather than the categor-
ical approach does not make a difference.  The modified cat-
egorical approach, like the categorical approach, provides a 
conclusive answer without any resort to burdens of proof. 
It does so not by “treating [a] (divisible) statute as if it 
states a single offense,” ante, at 11, n. 4, but by permitting 
courts to look at only certain conclusive records of a convic-
tion to determine what that conviction necessarily involved.

This conclusion is consistent with the text.  The statutory
text itself “singl[es] out this lone requirement for special 
treatment,” ante, at 6, by using a term (“conviction”) that
requires application of a categorical rather than factual
analysis. The burden-of-proof provision does not require
departing from our settled understanding of the meaning of 
that term. That the categorical approach applies does not 
mean that the burden of proof is entirely irrelevant to the 
requirement that a noncitizen not have a disqualifying
prior conviction. The burden of proof may be relevant when
“the existence of [a] conviction” is in doubt.  See 
§§1229a(c)(3)(B)(iii), (iv), (vi). Such doubt may have arisen,
for example, if Mr. Pereida had contested that a complaint 
submitted by the Government actually resulted in a convic-
tion or contended that the conviction is against a different 
Clemente Avelino Pereida.  See ante, at 12. There is no such 
doubt in this case. No one disputes that Mr. Pereida has a 
prior conviction. The parties apparently presented the
judge with all the existing relevant documentary material 
of that conviction. This case concerns a different question: 
Given the fact of Mr. Pereida’s conviction, was it necessarily
for a crime involving moral turpitude?  The law instructs 
the judge how to determine, looking at only a limited set of 
material, whether the crime of conviction is or is not a crime 
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involving moral turpitude.  Because of the categorical ap-
proach, there is nothing left for a party to prove. 

In my view, the “textual clues” and “statutory signals” re-
lied on by the majority further demonstrate that burdens of 
proof are not relevant to the question at hand. See ante, at 
7, 11, n. 5. As the majority points out, the INA sets forth a
list of particular materials that, the INA says, “shall consti-
tute proof of a criminal conviction.” §1229a(c)(3)(B). They
include an “official record of judgment and conviction,” an
“official record of plea, verdict, and sentence,” a “docket en-
try from court records that indicates the existence of the 
conviction,” court minutes of a “transcript . . . in which the 
court takes notice of the existence of the conviction,” an of-
ficial “abstract of a record of conviction” that indicates “the 
charge or section of law violated” (among certain other 
things), and any other “document or record attesting to the 
conviction” prepared or kept by the court or by a “penal in-
stitution.” Ibid. The majority also notes that the INA au-
thorizes an immigration judge to make “credibility determi-
nation[s]” about a noncitizen’s written and oral proof and 
determine whether “testimony is credible, is persuasive, 
and refers to specific facts sufficient to demonstrate that the
applicant has satisfied the applicant’s burden of proof.” 
§§1229a(c)(4)(B), (C). As the majority concedes, this evi-
dence is broader than what we have permitted in our mod-
ified categorical approach cases.  See ante, at 16–17. 

I agree with the majority that bearing the burden of proof 
goes hand in hand with being able to introduce this evi-
dence. But in my view, Mr. Pereida cannot introduce this
evidence because it goes beyond the limited record our prec-
edents allow. Hence, he must not bear the burden of proof.
The majority’s response is that there is no limitation on the 
documents an immigration judge can look at when applying
the categorical approach.  That is because, the majority
says, the limitation was adopted in the criminal context out
of a concern for Sixth Amendment rights that is not present 
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in the immigration context.  Ibid.  That was not, however, 
our only, or even primary, reason for adopting the limita-
tion. Rather, we limited the documents that a judge can 
review in order “to implement the object of the statute and
avoid evidentiary disputes.” Shepard, 544 U. S., at 23, n. 4. 
To be sure, we were there referencing ACCA, not the INA.
But the statutes share the relevant object (tying federal
penalties to certain convictions, not certain conduct) sig-
naled by the same statutory text (“conviction”).  See Taylor, 
495 U. S., at 600; Mellouli, 575 U. S., at 806.  The “central 
feature” of this statutory object is “a focus on the elements, 
rather than the facts, of a crime.”  Descamps, 570 U. S., at 
263. Allowing review of a broad array of evidence is incom-
patible with this statutory object, even if the judge looks at 
the evidence only to determine the nature of the offense of
which a noncitizen was convicted. See Shepard, 544 U. S., 
at 21–23. I see no reason for the categorical approach to
apply differently under the INA than under ACCA given
their shared text and purpose. The “ ‘long pedigree’ ” of the 
categorical approach in our immigration law further coun-
sels against departing from how we have long understood
that approach to work. Mellouli, 575 U. S., at 805–806.  Al-
though this Court first applied the categorical approach in
the criminal context, see ante, at 7, courts examining the
federal immigration statutes concluded that Congress in-
tended a categorical approach decades before Congress
even enacted ACCA. See Mellouli, 575 U. S., at 805–806. 

At a minimum, I would not hold, in this case, that the 
categorical approach’s limitation on the documents a judge
can consult is inapplicable in immigration proceedings. 
That argument was neither raised nor briefed by the par-
ties. The Government confirmed several times at oral ar-
gument that it had not argued that a judge should be al-
lowed to look at a broader array of evidentiary materials
because, in its view, that issue was not implicated since no
other documents exist. See Tr. of Oral Arg. 34, 46, 56. 
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Without the benefit of briefing and argument, we cannot 
fully anticipate the consequences of today’s decision. 

V 
The majority does not apply the categorical approach as

our cases have explained it and used it.  So what happens 
now? I fear today’s decision will result in precisely the prac-
tical difficulties and potential unfairness that Congress in-
tended to avoid by adopting a categorical approach. 

First, allowing parties to introduce a wide range of docu-
mentary evidence and testimony to establish the crime of
conviction may undermine the “judicial and administrative 
efficiency” that the categorical approach is intended to pro-
mote. Moncrieffe, 569 U. S., at 200. As we have recognized
before, “[a]sking immigration judges in each case to deter-
mine the circumstances underlying a state conviction would 
burden a system in which ‘large numbers of cases [are re-
solved by] immigration judges and front-line immigration
officers, often years after the convictions.’ ”  Mellouli, 575 
U. S., at 806 (alterations in original).  The same is true here. 
In cases where noncitizens are able to introduce evidence of 
their crime of conviction, immigration judges now may have 
to hear and weigh testimony from, for example, the prose-
cutor who charged the noncitizen or the court reporter who
transcribed the now-lost plea colloquy.  Given the vast num-
ber of different state misdemeanors, plea agreements made
long ago, cursory state records, and state prosecutors or
other officials who have imperfect memories or who have
long since departed for other places or taken up new occu-
pations, there is a real risk of adding time and complexity 
to immigration proceedings. Such hearings may add strain 
to “our Nation’s overburdened immigration courts.” 
Moncrieffe, 569 U. S., at 201. 

Second, today’s decision may make the administration of 
immigration law less fair and less predictable.  One virtue 
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of the categorical approach is that it “enables aliens ‘to an-
ticipate the immigration consequences of guilty pleas in
criminal court,’ and to enter ‘ “safe harbor guilty” pleas
[that] do not expose the [alien defendant] to the risk of im-
migration sanctions.’ ”  Mellouli, 575 U. S., at 806 (altera-
tions in original).  The majority’s approach, on the other 
hand, may “deprive some defendants of the benefits of their 
negotiated plea deals.” Descamps, 570 U. S., at 271.  A 
noncitizen may agree to plead guilty to a specific offense in
a divisible statute because that offense does not carry ad-
verse immigration consequences. But in many lower crim-
inal courts, misdemeanor convictions are not on the record. 
See Brief for National Association of Criminal Defense 
Lawyers et al. as Amici Curiae 7–9 (NACDL Brief ); Brief 
for United States in Johnson v. United States, O. T. 2008, 
No. 08–6925, p. 43 (“[P]lea colloquies . . . are not always 
transcribed or otherwise available”).  In jurisdictions where
misdemeanor convictions are on the record, such records 
frequently omit key information about the plea and may be
destroyed after only a few years.  See NACDL Brief 10–16; 
see also Brief for United States in Voisine v. United States, 
O. T. 2014, No. 14–10154, p. 45 (“[R]ecords from closed mis-
demeanor cases are often unavailable or incomplete”).  And 
even where complete records do exist, noncitizens, who of-
ten are unrepresented, detained, or not fluent English 
speakers, may not have the resources to offer more than 
their own testimony.  See Brief for Immigrant Defense Pro-
ject et al. as Amici Curiae 11–19. Thus, under the major-
ity’s approach, noncitizens may lose the benefit of their plea
agreements unless their testimony persuades the immigra-
tion judge that they pleaded guilty to the lesser offense. 

Third, today’s decision risks hinging noncitizens’ eligibil-
ity for relief from removal on the varied charging practices 
of state prosecutors.  In some cases (perhaps even this one), 
state prosecutors and state courts may treat statutes that 
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list multiple offenses as if they list only one, whether inad-
vertently or as a matter of practice.  See NACDL Brief 13 
(explaining that “[a]cross many states and localities, the 
records of misdemeanor pleas often do not include the stat-
utory subsection or factual basis underlying the convic-
tion”). It sometimes can be challenging to determine
whether a fact is an element or a means (and so whether a 
statute is divisible or not).  If a prosecutor mistakes a di-
visible statute for an indivisible one, she may well not iden-
tify which particular offense was the basis for the charge.
Some States, including Nebraska, do not require a pleading 
to identify the alternative means of committing a crime—
as opposed to the alternative crimes—on which a conviction
is based. See 5 W. LaFave, J. Israel, N. King, & O. Kerr, 
Criminal Procedure §19.3(a), p. 263 (3d ed. 2007); State v. 
Brouilette, 265 Neb. 214, 221, 655 N. W. 2d 876, 884 (2003) 
(“[T]his court has made clear that certain crimes are single 
crimes that can be proved under different theories, and that 
because each alternative theory is not a separate crime, the
alternative theories do not require that the crime be 
charged as separate alternative counts”).  When a divisible 
statute is wrongly treated as indivisible, for whatever rea-
son, records will be “inconclusive” because the defendant 
was not, as a matter of fact, convicted of any particular al-
ternative crime. It would be unfair for mandatory deporta-
tion to result from inconclusive records in these cases. 

The Court dismisses these “policy” concerns on the
ground that Congress has chosen “to conclude that uncer-
tainty about an alien’s prior conviction should not redound 
to his benefit.”  Ante, at 16.  But Congress made precisely 
the opposite choice by tying ineligibility for relief to a
noncitizen’s “conviction.” That text mandates a categorical
approach in which uncertainty about a conviction redounds 
to a noncitizen or defendant’s benefit. The approach is un-
derinclusive by design, and the majority’s “objection to th[e 
categorical approach’s] underinclusive result is little more 
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than an attack on the categorical approach itself.” 
Moncrieffe, 569 U. S., at 205. 

Finally, it makes particularly little sense to disregard 
this core feature of the categorical approach here.  See id., 
at 203–204. As already noted, cancellation of removal is 
discretionary. Thus, when a conviction is not disqualifying 
under the categorical approach, the Government may still 
deny the noncitizen relief. If it turns out that an individual 
with a record like the one here in fact violated the statute 
in a reprehensible manner, that can be accounted for during 
the discretionary phase of the proceedings, when the cate-
gorical approach does not apply. 

* * * 
In my view, the Court should follow Congress’ statute.

Congress has long provided that immigration courts apply-
ing the INA provision here, like sentencing courts applying
ACCA, must follow the categorical approach.  See Mellouli, 
575 U. S., at 805–806.  Our cases make clear how that ap-
proach applies in a case like this one.  We should follow our 
earlier decisions, particularly Taylor, Shepard, and John-
son.  And, were we to do so, ineluctably they would lead us 
to determine that the statutory offense of which Mr. 
Pereida was “convicted” is not “necessarily” a “crime involv-
ing moral turpitude.”

Because the Court comes to a different conclusion, with 
respect, I dissent. 
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