
IN THE SUPREME COURT OF FLORIDA 

MARK D. SIEVERS, 
 
 Appellant, 
 
v.        CASE NO. SC20-0225 

 DEATH PENALTY CASE 
STATE OF FLORIDA, 
 
 Appellee. 
____________________________/ 

State’s Notice of Supplemental Authority 
 

COMES NOW, the State of Florida, by and through the 

undersigned Assistant Attorney General, pursuant to Rule 9.225, 

Florida Rules of Appellate Procedure, and hereby provides the 

following supplemental authority in the above-styled action that is 

relevant to Issue XII raised in Appellant’s Initial Brief: 

1. State v. Goode, 830 So. 2d 817, 828-829 (Fla. 2002) 

(finding the time limitation for a trial under the Ryce Act to be 

mandatory but not jurisdictional, especially in light of the provision 

allowing the judge to continue the proceedings upon a showing of 

good cause). 
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2. Massey v. State, 609 So. 2d 598, 600 (Fla. 1992) (“The 

purpose of requiring a prior written notice is to advise of the state’s 

intent and give the defendant and the defendant’s attorney an 

opportunity to prepare for the hearing. This purpose was clearly 

accomplished because Massey and his attorney had actual notice in 

advance of the hearing. It is inconceivable that Massey was 

prejudiced by not having received the written notice.”). 

3. Price v. State, 995 So. 2d 401, 404-06 (Fla. 2008) (holding 

that the information was in substantial compliance with the 

statutory requirements because it adequately placed the defendant 

on notice of the charge against him). 

4. Miller v. State, 42 So. 3d 204, 216 (Fla. 2010) (finding 

that the defendant did not demonstrate actual prejudice to his 

challenge to the indictment and affirming that “courts should 

uphold charging documents if they are in substantial compliance 

with the statutory requirements”). 
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830 So.2d 817
Supreme Court of Florida.

STATE of Florida, Appellant,
v.

Darren Jerome GOODE, Appellee.

No. SC01–28.
|

Oct. 17, 2002.

Synopsis
State filed petition to civilly commit inmate as a sexually
violent predator. The Circuit Court, Hillsborough County,
J. Rogers Padgett, J., dismissed proceedings for untimely
commencement of trial. State appealed. The Second District
Court of Appeal certified case, 779 So.2d 544. The Supreme
Court held that: (1) thirty-day period to conduct final hearing
after finding of probable cause is mandatory, although not
jurisdictional, disapproving State v. Osborne, 781 So.2d 1137,
and State v. Reese, 773 So.2d 655, and (2) appointment of
counsel for potential sexually violent predator must occur as
soon as proceedings are initiated.

Affirmed.

Harding, Senior Justice, filed dissenting opinion in which
Wells, J., concurred.

Attorneys and Law Firms

*818  Robert A. Butterworth, Attorney General, Dyann
W. Beaty, Assistant Attorney General, Tampa, FL, and
Richard L. Polin, Assistant Attorney General, Miami, FL, for
Appellant.

James Marion Moorman, Public Defender, and Deborah
K. Brueckheimer, Assistant Public Defender, Tenth Judicial
Circuit, Bartow, FL, for Appellee.

Opinion

PER CURIAM.

We have for review a trial court judgment certified by the
district court of appeal to be of great public importance
and to require immediate resolution by this Court. See State
v. Goode, 779 So.2d 544 (Fla. 2d DCA 2001). We have

jurisdiction. See art. V, § 3(b)(5), Fla. Const. For the reasons
stated below, we affirm the trial court's order dismissing
the involuntary civil commitment proceedings against the
appellee, Darren Jerome Goode, initiated upon the expiration
of his sentence of imprisonment, because a trial was not
commenced within the mandatory thirty-day time period
provided by statute, and no continuance for good cause was
ordered prior to the expiration of that period. We further
hold, however, that the expiration of the mandatory thirty-day
period does not deprive the trial court of jurisdiction over the
commitment proceedings.

*819  BACKGROUND

Darren Goode was convicted of attempted sexual battery
and sentenced to a forty-two month prison sentence. He was
scheduled to be released on October 28, 1999. On the day
he was scheduled to be released, the State filed a petition to
civilly commit Goode as a sexually violent predator pursuant
to what is commonly known as the Jimmy Ryce Act (the

Ryce Act),1 sections 394.910–.931, Florida Statutes (1999)
(entitled “Involuntary Civil Commitment of Sexually Violent
Predators”). On that same day, the trial court made an ex
parte finding pursuant to section 394.915(1), and without
any notice to Goode, that probable cause existed to continue
to detain Goode. Goode was thereafter detained indefinitely
despite the expiration of his criminal sentence.

While Goode remained imprisoned he was not notified of
the civil commitment proceedings until November 22, 1999,
when a status hearing was held in front of a different judge of
the Thirteenth Judicial Circuit, Judge Ralph Steinberg. At the
time of the hearing, only six days remained before expiration
of the thirty-day time limit provided for in section 394.916(1)
to conduct a final hearing in the commitment proceedings.
Goode's newly appointed counsel moved to dismiss the
proceedings because of the difficulty involved with preparing
for and proceeding to trial in six days. Judge Steinberg denied
the motion without prejudice because another judge had been
assigned to Goode's case and Judge Steinberg preferred that
the motion be ruled on by the judge assigned to the case.

On January 6, 2000, while Goode was still being detained
without trial, defense counsel filed two additional motions to
dismiss the proceedings, and on January 24, 2000, a hearing
on Goode's motions to dismiss was held before Judge J.
Rogers Padgett, the assigned judge. At the conclusion of
the hearing, Judge Padgett dismissed the proceedings on a
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violation of the statutory provision requiring a final hearing
to commence within thirty days of the ex parte finding of
probable cause. A written order was entered on the same day,
providing:

That the Respondent's Motion to Dismiss be, and hereby
is, GRANTED; The Court finds that pursuant to Sections
394.916(1), Florida Statutes (1999), the Petitioner failed to
bring the Respondent to trial within the required 30 days;
the 30 day time limit for trial was not requested to be
continued for good cause by either party or by the court
on its own motion pursuant to 394.916(2), Florida Statutes,
(1999); since the time limit for commencing trial in this
case has expired, it is hereby ordered that the petition is
dismissed.

The State appealed and the Second District Court of Appeal
certified the case to this Court without ruling on the merits.
See Goode, 779 So.2d at 545. However, in another decision
involving the same issue the Second District held that the
thirty-day provision for bringing a detainee to trial was
mandatory, a holding consistent with the trial judge's ruling
herein. See Kinder v. State, 779 So.2d 512 (Fla. 2d DCA
2000). We have approved the Kinder holding in a separate
opinion. See State v. Kinder, 830 So.2d 832 (Fla. 2002).

*820  ANALYSIS

The Ryce Act sets out a scheme for the continued detention of
persons who have been convicted and imprisoned in Florida
for certain sexual offenses. Sections 394.918–.930 of the Ryce
Act provide for the civil commitment of “sexually violent
predators” after their criminal sentences have expired. See §§
394.910–.931, Fla. Stat. (1999). A “sexually violent predator”
is defined in the Ryce Act as “any person who: (a) Has
been convicted of a sexually violent offense; and (b) Suffers
from a mental abnormality or personality disorder that makes
the person likely to engage in acts of sexual violence if not
confined in a secure facility for long-term control, care, and
treatment.” § 394.912(10), Fla. Stat. (1999).

Section 394.913 requires a multidisciplinary team made up
of psychiatrists or psychologists to assess inmates in Florida
prisons who are serving sentences for sexually violent crimes.
§ 394.913, Fla. Stat. (1999). If the multidisciplinary team
concludes that the person meets the definition of a “sexually
violent predator,” the team must provide a written assessment
and recommendation to the state attorney. See id. After
receiving the team's assessment and recommendation, the

state attorney is authorized to file a petition with the circuit
court “alleging that the person is a sexually violent predator
and stating facts sufficient to support such allegation.” §
394.914, Fla. Stat. (1999).

Section 394.915(1) authorizes the court to make an ex parte
determination, based on the state attorney's petition, as to

whether probable cause exists to believe that the person
named in the petition is a sexually violent predator. If the
judge determines that there is probable cause to believe that
the person is a sexually violent predator, the judge shall
order that the person remain in custody and be immediately
transferred to an appropriate secure facility if the person's
incarcerative sentence expires.

In cases where a person's incarcerative sentence expires,
entitling the person to release, section 394.915(2) provides
for the possibility of a second “adversarial” determination of
probable cause:

Upon the expiration of the incarcerative sentence and
before the release from custody of a person whom the
multidisciplinary team recommends for civil commitment,
but after the state attorney files a petition under s. 394.914,
the court may conduct an adversarial probable cause
hearing if it determines such hearing is necessary. The
court shall only consider whether to have an adversarial
probable cause hearing in cases where the failure to
begin a trial is not the result of any delay caused by the
respondent.

(Emphasis supplied). No adversarial probable cause
determination was conducted in Goode's case.

TIME LIMITATION FOR FINAL HEARING

The specific provision of the Ryce Act at issue in this
case involves the time for trial after a court has made
a determination of probable cause under section 394.915.
Section 394.916 states, in pertinent part:

(1) Within 30 days after the determination of probable
cause, the court shall conduct a trial to determine whether
the person is a sexually violent predator.

(2) The trial may be continued upon the request of either
party and a showing of good cause, or by the court on its
own motion in the interests of justice, when the person will
not be substantially prejudiced.
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§ 394.916, Fla. Stat. (1999) (emphasis added). The
question before this Court actually *821  involves three
distinct issues; whether the emphasized language should
be considered jurisdictional, meaning that after the thirty
days have elapsed the court loses jurisdiction over the case;
whether the language is mandatory, meaning that the trial
must be held within thirty days; or, whether the language is
simply directory, meaning that compliance with the time limit
is discretionary and merely a matter of convenience. Upon
review, we conclude that by its plain terms, the thirty-day
provision is mandatory but not jurisdictional.

Kansas Act

We begin our analysis with a brief discussion of the legislative
history of the Ryce Act, which appears to have been largely
based on Kansas's similar statutory scheme allowing for
the continued civil commitment of certain sexual offenders
even after they have served criminal sentences for their

crimes.2 The Florida Legislature first passed the Ryce Act in

1998.3 The final staff analysis on the house version of the
Jimmy Ryce bill referred to the “strict procedural safeguards”
provided in the Kansas act and made numerous comparisons
to provisions in the Kansas act. See Fla. H.R. Comm. on Fam.
Law & Child., CS for HB 3327 (1998) Staff Analysis 9 (final
May 26, 1998). Kansas's act was used as a model in part
because the United States Supreme Court had upheld Kansas's
act in Kansas v. Hendricks, 521 U.S. 346, 117 S.Ct. 2072, 138

L.Ed.2d 501 (1997).4 In Westerheide v. State, 767 So.2d 637,
645 (Fla. 5th DCA 2000), approved, 831 So.2d 93 (Fla.2002),
for example, the *822  Fifth District concluded that “the
Florida Legislature intended to establish a civil proceeding
substantially similar to the Kansas Act scrutinized by the
court in Hendricks.”

The State contends that the Ryce Act was based on statutes
from a number of different states and not just Kansas.
However, our review of the available legislative history
confirms that the Florida Legislature was intending to

substantially pattern the Ryce Act after the Kansas act.5

Both the Florida House of Representatives and the Senate
developed several versions of bills that influenced the final
version of the Ryce Act. Initially, the trial time-limit provision
in the Florida House's version of the bill was similar to
the Kansas act, except for the actual time period for trial,
which was forty-five days. See Fla. HB 3327 § 7 (1997) (first
engrossed version of bill). The Senate's initial version of the

bill was also similar, but it used the Kansas act's sixty-day
time limit. See Fla. SB 646 (1997) (initial bill introduced
to committees). Although there is nothing in the legislative
history indicating that the precise number of days allowed for
trial was based on Kansas's act, it is clear that the Kansas act
was the model for the language of the provision where the
time limit for trial appears.

For example, the Bill Research and Economic Impact
Statement for House Bill 3327 dated February 27, 1998, states
that section 916.35 would require the court to conduct a
trial within forty-five days after filing the petition and notes
that the provision for trial is “[i]dentical to Kansas, except
for the timeframe.” On April 23, 1998, on the Senate floor
Senators Klein and Gutman offered a number of amendments
to the Senate bill, one of which changed the time limit for
trial to thirty days. See Fla. S. Jour. 841 (Reg.Sess.1998). In
explaining the amendment, Senator Klein stated:

This amendment provides that the trial shall be shortly after
the adversarial or non-adversarial probable cause hearing.
Again our goal here is to make sure we compress the time
and make sure that the court responds promptly so that all
this can take place within six months prior to the point in
time in which the person is scheduled to be released from
the Department of Corrections.

Fla. S. tape recording of proceedings (April 23, 1998)
(floor debate) (emphasis supplied). From Senator Klein's
explanation, it appears that the thirty-day time limit was
adopted in order to promptly resolve the detention issue and
so that the entire commitment proceeding would be concluded
before the alleged predator was scheduled to be released. This
was no doubt influenced by the desire to avoid situations like
the instant case where a defendant's incarcerative sentence
has expired and he would ordinarily be entitled to immediate
release.

We conclude that because both the Kansas and Florida
Legislatures were concerned about the patent constitutional
issues implicit in any scheme of involuntary and indefinite
detention to be imposed in addition to specific criminal
penalties imposed for the same underlying conduct, it is
apparent that they sought to counter those concerns and
temper the drastic effects of the indefinite detention scheme
by the imposition of rigid time constraints set out in explicit
language in the acts. Importantly, the Kansas courts have
found *823  the sixty-day time provision of the Kansas act
to be both mandatory and jurisdictional. See In re Brown, 26
Kan.App.2d 117, 978 P.2d 300, 303 (1999).
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Mandatory v. Directory

 The Legislature's interest in imposing rigid time constraints
is expressly reflected in the language of section 394.916(1),
which specifically states that the court “shall” conduct a trial
within thirty days after the determination of probable cause.
See § 394.916(1), Fla. Stat (1999). We have previously stated
that “[a]lthough there is no fixed construction of the word
‘shall,’ it is normally meant to be mandatory in nature.” See
S.R. v. State, 346 So.2d 1018, 1019 (Fla.1977).

However, we have also noted that its interpretation “depends
upon the context in which it is found and upon the intent
of the legislature as expressed in the statute.” Id. For
example, courts have held that the term “shall” should
be construed as mandatory where it refers to some action
preceding the possible deprivation of a substantive right.
See id.; Neal v. Bryant, 149 So.2d 529, 532 (Fla.1962);
Allied Fid. Ins. Co. v. State, 415 So.2d 109, 111 (Fla. 3d
DCA 1982); see also Kinder v. State, 779 So.2d 512, 514
(Fla. 2d DCA 2000) (stating that “[g]enerally, ‘shall’ is
interpreted to be mandatory where it refers to some action
preceding the possible deprivation of a substantive right and
directory where it relates to some immaterial matter in which
compliance is a matter of convenience”), approved, 830 So.2d
832 (Fla.2002). Consistent with those decisions, and because
there are significant and substantial liberty interests involved
with the involuntary and indefinite detentions provided for
under the Ryce Act, we conclude that the Legislature used
the word “shall” to convey that the thirty-day time limit was
mandatory, although not jurisdictional.

Several district courts have examined the language of the
Ryce Act to determine whether the thirty-day time limit
in section 394.916(1) should be construed as mandatory or
directory. See Kinder v. State, 779 So.2d 512, 515 (Fla. 2d
DCA 2000) (mandatory); State v. Osborne, 781 So.2d 1137,
1138 (Fla. 5th DCA 2001) (directory); State v. Reese, 773
So.2d 655, 657 (Fla. 1st DCA 2000) (directory).

For example, we find the reasoning in the Second District's
opinion in Kinder on this issue to be on point and compelling:

Under the Act, once a commitment petition is filed
and probable cause is found to exist, the detainee is
required to be held without possibility of release until
he or she is brought to trial. See § 394.915(5), Fla.
Stat. (1999). The only limit placed upon this detention

is the statutory provision providing that a detainee be
brought to trial within thirty days of his or her initial
detention. Moreover, although section 394.916, Florida
Statutes (1999), allows for the thirty-day period to be
continued, it also provides that such continuance may only
be granted when the detainee will not be substantially
prejudiced by it. See § 394.916(2). We conclude that the
intent of the legislature in enacting the thirty-day time limit
was to ensure that detainees be brought to trial without
undue delay. Therefore, we also conclude that the thirty-
day time limit is mandatory.

Kinder, 779 So.2d at 514–15 (emphasis added). We agree with
this reasoning and conclusion.

On the other hand, in Osborne, the Fifth District Court
determined that because there is no language in the Ryce Act
to indicate that the Legislature contemplated a consequence
for failure to bring a respondent *824  to trial within thirty
days, the mandated thirty-day trial requirement is merely
directory. Osborne, 781 So.2d at 1139. The absence of explicit
language detailing a “consequence” for not holding trial,
however, does not allow us to ignore the plain mandatory
language the Legislature has provided based upon similar
provisions in the Kansas act.

Furthermore, the Fifth District in Osborne failed to recognize
the principle that the word “shall” should ordinarily be
construed as mandatory according to its plain meaning,
especially when it refers to an action preceding the denial of
a substantive right. To support its finding that the Ryce Act's
language is directory, the Fifth District relied on two opinions
where this Court held that the word “shall” could, under
special circumstances, be viewed as directory. See Belcher Oil
Co. v. Dade County, 271 So.2d 118, 121 (Fla.1972) (noting
in a case involving the right of a municipality to levy taxes
on public utility services that “[a]lthough the term ‘shall’
normally has a mandatory connotation, in proper cases and
particularly so where required to conform to constitutional
requirements, it may be construed as permissive only”);
Schneider v. Gustafson Indus., Inc., 139 So.2d 423, 424
(Fla.1962) (holding in a worker's compensation case that
the Industrial Commission's rule language stating that the
appellant “shall” file transcripts within forty-five days was
directory). Importantly, neither of these cases involved
the significant deprivation of an individual's liberty rights.
Rather, they are examples of cases where we have found
that statutory language was directory either because it was
related to some immaterial matter in which compliance was a
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matter of convenience, or because constitutional requirements
required such an interpretation.

 In addition to the statute's plain language, a basic rule of
statutory construction provides that the Legislature does not
intend to enact useless provisions, and courts should avoid
readings that would render part of a statute meaningless.
See Unruh v. State, 669 So.2d 242, 245 (Fla.1996); Forsythe
v. Longboat Key Beach Erosion Control Dist., 604 So.2d
452, 456 (Fla.1992). If the thirty-day time period in section
394.916(1) were held to be merely directory and could be
routinely ignored without consequence, the limitations on
continuances listed in section 394.916(2) would essentially be
rendered meaningless. As noted above, section 394.916(2),
allows for a continuance, upon a showing of good cause by
one of the parties or by the court's own motion, only where

the detainee will not be substantially prejudiced.6 Clearly, the
fact that the Legislature felt it was necessary to include a
provision for continuance and limit the occasions on which a
continuance should be granted indicates that the Legislature
contemplated and intended that commitment proceedings
would occur in a prompt and timely manner.

*825  INDEFINITE COMMITMENT

Indefinite commitments under the Ryce Act clearly do
not present situations where compliance is a matter of
convenience or inconsequential matters are at issue. To the
contrary, under the Ryce Act, detainees could literally be
committed indefinitely for the rest of their lives. The U.S.
Supreme Court has stated that even in civil commitments
“[f]reedom from bodily restraint has always been at the
core of the liberty protected by the Due Process Clause
from arbitrary governmental action.” Foucha v. Louisiana,
504 U.S. 71, 80, 112 S.Ct. 1780, 118 L.Ed.2d 437 (1992).
“It is clear that ‘commitment for any purpose constitutes a
significant deprivation of liberty that requires due process
protection.’ ” Jones v. United States, 463 U.S. 354, 361,
103 S.Ct. 3043, 77 L.Ed.2d 694 (1983) (quoting Addington
v. Texas, 441 U.S. 418, 425, 99 S.Ct. 1804, 60 L.Ed.2d
323, (1979)). Obviously these commitments involve serious
substantive rights with constitutional implications.

Furthermore, as noted above, it appears that the Legislature
intended that the State would initiate commitment
proceedings while the inmate is still incarcerated. See §
394.915(1), Fla. Stat. (1999). In Valdez v. Moore, 745 So.2d
1009, 1012 (Fla. 4th DCA 1999), the Fourth District noted

that the State in defending the constitutionality of the Ryce
Act had

repeatedly emphasiz[ed] that in the typical case the
procedures in the act will be carried out while the person
is still incarcerated pursuant to the criminal sentence,
and accordingly the absence of a probable cause hearing
would not violate due process. Although that does seem to
have been how the legislature contemplated that the Act
would work, and under those circumstances there would
be no due process problem created by the lack of an
adversarial probable cause hearing, the Act did not work
that way for these petitioners. Nor has the state cited any
authority which would justify detaining these petitioners,
who have completed their sentences, beyond their release
dates without an adversarial probable cause hearing.

In fact, based on our review of the Ryce Act and the
available evidence of legislative intent discussed above,
we conclude that the Legislature intended that ordinarily
the review process of potential sexual predators would be

concluded while the person was still in prison.7 The initial
ex parte probable cause determination described in section
394.915(1) applies primarily to respondents who are still in
prison, and a finding of probable cause under this provision
simply requires that a respondent be transferred immediately
to a secure facility upon the expiration of the sentence.

 Civil commitment proceedings involve a serious deprivation
of liberty and, thus, such proceedings must comply with
*826  the due process clauses of the Florida and United

States Constitutions. See Addington, 441 U.S. at 425, 99
S.Ct. 1804 (holding that civil commitment for any purpose
constitutes significant deprivation of liberty that requires due
process protection); Pullen v. State, 802 So.2d 1113, 1117
(Fla.2001) (noting that “an individual who faces involuntary
commitment to a mental health facility has a liberty interest
at stake”).

Presumably, if the State followed the time periods established
in the Ryce Act, the commitment trial would take place
well in advance of the respondent's date of release from
prison and the due process concerns of commitment beyond
imprisonment would be substantially alleviated. Under this
scheme, the State would have multiple opportunities to
initiate and pursue these commitments before the respondent's

criminal sentence expires.8

However, as the Second District Court of Appeal has
pointedly recognized, virtually the only safeguard and
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limitation put on the State's continued detention is the statute's
requirement that the court “shall” conduct a trial within thirty
days of a determination of probable cause. See Kinder, 779
So.2d at 515. Further, as the Fourth District Court of Appeal
has emphasized, “the continued confinement of a person
after he has served his full sentence for conviction of a
crime is serious enough to warrant scrupulous compliance
with the statute permitting such confinement, not to mention
the applicable constitutional provisions.” Johnson v. Dep't of
Children & Family Servs., 747 So.2d 402, 403 (Fla. 4th DCA
1999).

In sum, if the word “shall” is not construed as mandatory, a
serious question would arise as to whether the Ryce Act itself
provides the proper constitutional protections to detainees,
particularly as it has been applied to the respondent in the
instant case. Accordingly, based on the importance of the
obvious liberty rights at stake, and consistent with the Kansas
act upon which Florida's law is modeled, we agree that
the Legislature intended that there should be “scrupulous
compliance” with the statutory thirty-day time limit set forth
in section 394.916(1). See id.

Adversarial Probable Cause Hearing

While the Legislature intended that the commitment trial
should take place well in advance of the respondent's date of
release from prison, it also apparently recognized that in some
cases there could be situations where the alleged offender
was set to be released before the commitment trial had taken
place. Thus, the Legislature created a separate, secondary
adversarial probable cause determination. See § 394.915(2);
see also Reese, 773 So.2d at 657 (noting that the Ryce Act
contemplates two different probable cause determinations: an
ex parte determination in accordance with 394.915(1) and an

adversarial probable cause hearing described in 394.915(2)).9

The adversarial probable *827  cause hearing described
in section 394.915(2) can be held “[u]pon the expiration
of the incarcerative sentence and before the release from
custody.” Thus, this secondary probable cause determination
was apparently intended by the Legislature to be a fallback
procedure for persons who were entitled to release from
prison but still had not been brought to trial under the
commitment petition. The adversarial probable cause hearing
also provides the person with more rights than the initial ex
parte probable cause determination (i.e., the right to counsel
and to present evidence). See § 394.915, Fla. Stat. (1999).

The only additional guidance given by the Legislature for
when to hold such a hearing was that the trial court “may
conduct an adversarial probable cause hearing if it determines
such hearing is necessary” and that the court should hold the
hearing only in cases “where the failure to begin trial is not the
result of any delay caused by the respondent.” § 394.915(2),
Fla. Stat. (1999). Furthermore, section 394.916(1) does not
distinguish between the ex parte or adversarial probable cause
determinations for purposes of calculating the thirty-day time
limit for trial.

In the instant case, the due process problems we have
discussed above may well have been alleviated if the court
had held an adversarial probable cause hearing early in
the proceedings and nearer the time the appellee's criminal

sentence expired.10 As noted above, the provision for *828
an adversarial probable cause determination appears to have
been intended for such circumstances. However, we are not
presented with that issue here since no adversarial probable
cause hearing was ever conducted during the appellee's
continued detention after the expiration of his sentence.

Mandatory v. Jurisdictional

While we conclude that the time provisions regarding the
holding of a trial were meant to be mandatory, we do not
believe that the thirty-day period was intended as a rigid
jurisdictional bar to further proceedings. In addition to the
provision for an adversarial probable cause determination,
section 394.916(2) provides that “[t]he trial may be continued
upon the request of either party and a showing of good cause,
or by the court on its own motion in the interests of justice,
when the person will not be substantially prejudiced.” By
this language, the Legislature demonstrated that there will be
instances when the trial court will retain jurisdiction beyond
the thirty-day time period. In cases where the alleged sexually
violent predator will not be substantially prejudiced, a trial
court is given authority to grant a continuance when one of
the parties shows good cause or the court determines that the
interests of justice so dictate.

While statutory language can be construed to be
both mandatory and jurisdictional, it does not follow
that mandatory language must always be construed as
jurisdictional. Similarly, we conclude here that although the
language requiring the trial to be held within thirty days
is mandatory, the language is not necessarily jurisdictional
because there are limited instances where the court would
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retain jurisdiction beyond the thirty-day time period, most
notably where a continuance for good cause or in the interest
of justice has been granted under section 394.916(2).

The district courts in Kinder, Reese, and Osborne also
made determinations that the language was not jurisdictional.
Kinder, however, is the only decision that appears to recognize
the analytical distinction between jurisdiction and whether the
provision should be construed as mandatory or directory. See
Kinder, 779 So.2d at 515 (holding that the thirty day time limit

was mandatory, but not jurisdictional).11

Furthermore, because these indefinite commitments are
supposed to ordinarily take place while the person is still
incarcerated, there will be situations where the trial court
would make a probable cause determination, but the thirty-
day time period runs while the respondent is still incarcerated.
Under those circumstances, a “mandatory” trial would not
have occurred, and the State may be entitled to a continuance,
because the respondent would not be substantially prejudiced.
A person already imprisoned would obviously carry a greater
burden to demonstrate prejudice *829  than one who would
be free but for the Ryce Act detention. Thus, in such
circumstances, the trial court would retain jurisdiction even
though the mandated time period for trial had expired.

RIGHT TO COUNSEL

 We also note that this case also presents substantial
constitutional concerns involving delay in appointing counsel
for defendants facing continued detention after expiration
of their criminal sentences. Under the Ryce Act, it is not
clear when a potential sexually violent predator should be
appointed counsel. The Ryce Act simply states that counsel
should be provided “[a]t all adversarial proceedings under this
act,” but does not indicate when in the process counsel should
be appointed. § 394.916(3), Fla. Stat. (1999). However,
we conclude that for the appointment of counsel to be
meaningful, it is apparent that the appointment would have
to occur as soon as proceedings are initiated, and certainly
prior to or early in the thirty-day time period for bringing the

case to adjudication.12 The appointment of counsel represents
a significant step in assuring that the proceedings meet
constitutional muster.

*830  CONCLUSION

We conclude, as did the Second District in Kinder, that based
upon the unambiguous and plain meaning of language used in
the Ryce Act, as well as the obvious constitutional concerns of
the Legislature in enacting a scheme for a person's involuntary
and indefinite commitment, that the Legislature intended the
time period for bringing the commitment issue to trial is
critical to the validity of the overall scheme and is therefore
mandatory, although not jurisdictional. This construction is
also consistent with the Legislature's apparent intention that
Ryce Act proceedings be conducted well before a sexual
offender's prison sentence expires, so as to minimize the risk
of either indefinite detentions without a trial, or the premature

release of Ryce Act offenders.13

Accordingly, for the reasons stated in this opinion, we
affirm the judgment of the trial court. We also approve the
Second District's opinion in Kinder and disapprove Reese and
Osborne to the extent they are inconsistent with this opinion.

It is so ordered.

ANSTEAD, C.J., and SHAW, PARIENTE, LEWIS, and
QUINCE, JJ., concur.

HARDING, Senior Justice, dissents with an opinion, in which
WELLS, J., concurs.

HARDING, Senior Justice, dissenting.
I respectfully dissent. I would find the thirty-day time period
in section 394.916(1), Florida Statutes (Jimmy Ryce Act)
to be directory rather than mandatory. I would adopt the
following reasoning of the Fifth District Court of Appeal:

We next considered Osborne's contention that the statutory
time period is mandatory, and thus jurisdictional, because
the Legislature used the word “shall” in the provision
establishing the thirty-day time period, although it provided
no consequences for the State's failure to comply. §
394.916, Fla. Stat. (1999). Our Supreme Court has
acknowledged on multiple occasions that, in appropriate
circumstances, the term “shall” can merely be directory.
For example, in Schneider v. Gustafson Indus., Inc., 139
So.2d 423, 424 (Fla.1962), the court noted that statutes
setting the time when a task is to be done are regarded
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as merely directory where no provision restraining the
doing of it after that time is included. See also Belcher
Oil Co. v. Dade County, 271 So.2d 118, 121 (Fla.1972)
(noting that although “shall” normally has a mandatory
connotation, in proper cases it may be construed as
permissive only); Comcoa, Inc. v. Coe, 587 So.2d 474,
477 (Fla. 3d DCA 1991) (holding that according to the
context and surrounding circumstances, a statutory “shall”
is to be read as “may” and vice versa). Applying this
case law to the instant facts, we construe the instant
language as being directory because the quoted provision
is a time provision with no specified consequences for non-
compliance. The First and Fourth Districts have reached
the same conclusion.

State v. Osborne, 781 So.2d 1137, 1139 (Fla. 5th DCA 2001).
At least one other *831  state court has reached a similar
conclusion. See People v. Curtis, 177 Cal.App.3d 982, 223
Cal.Rptr. 397 (1986). In Curtis, the court reasoned:

“[I]n evaluating whether a provision is to be accorded
mandatory or directory effect, courts look to the purpose
of the procedural requirement to determine whether
invalidation is necessary to promote the statutory design.”

With respect to time-limit statutes the general rule is
that “requirements relating to the time within which an
act must be done are directory rather than mandatory
or jurisdictional, unless a contrary intent is clearly
expressed.” ... [A] proper test of legislative intent is to focus
on the likely consequences of holding a particular time
limitation mandatory, in an attempt to ascertain whether

those consequences would defeat or promote the purpose
of the enactment.

....

We ... conclude the 30–day statute at issue was designed to
serve a public administrative purpose and was not intended
to provide protection or benefit to defendant. Moreover, we
believe the previously described purposes of section 6316.2
would be defeated if the time provision at issue were given
mandatory effect. It would be anomalous to construe a
statute designed to prevent the release of dangerous people
into the community in such a way that an inconsequential
violation of a time requirement would allow the very
release the statute is designed to prevent.

223 Cal.Rptr. at 399–400 (citations omitted). The Jimmy
Ryce Act is similar to California's mentally disordered sex
offender statute in that its purpose is to protect Floridians from

sexually violent predators.14 The majority's opinions in this
case and in State v. Kinder, 830 So.2d 832 (Fla. 2002), will
have the very effect that the California court warned against:
dangerous people will be released into the community due to
an inconsequential violation of a time requirement.

WELLS, J., concurs.

All Citations
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Footnotes
1 The Ryce Act received its name from the name of a child victim in a capital murder and sexual abuse case. We have

upheld the constitutionality of the act as to various challenges in Westerheide v. State, 831 So.2d 93 (Fla.2002).

2 The Kansas Legislature adopted its civil commitment of sexual predators act in 1994. Kelly A. McCaffrey, The Civil
Commitment of Sexually Violent Predators in Kansas: A Modern Law For Modern Times, 42 U. Kan. L.Rev. 887, 888
(1994); Kan. Stat. Ann. §§ 59–29a01–59–29a15 (1994 & Supp.2001). In turn, Kansas's act was apparently modeled after
the Washington Community Protection Act, sections 71.09.010–.902, Washington Revised Code (1998), because the
Washington Supreme Court had upheld the constitutionality of its act in In re Young, 122 Wash.2d 1, 857 P.2d 989, 1018
(1993). McCaffrey, supra, at 889. The relevant portion of the Kansas act, which is nearly identical to Florida's Ryce Act
except for the specific amount of time allowed for trial, reads:

Within 60 days after the completion of any hearing held pursuant to K.S.A. 59–29a05 and amendments thereto, the
court shall conduct a trial to determine whether the person is a sexually violent predator. The trial may be continued
upon the request of either party and a showing of good cause, or by the court on its own motion in the due administration
of justice, and when the respondent will not be substantially prejudiced.

Kan. Stat. Ann. § 59–29a06 (Supp.2001).

3 When the Ryce Act was first passed, it was placed in chapter 916, Florida Statutes, which pertains to mentally ill
defendants in criminal cases. See §§ 916.31–.49, Fla. Stat. (Supp.1998). Because the U.S. Supreme Court had made a
major distinction between “civil” commitments and criminal proceedings in Kansas v. Hendricks, 521 U.S. 346, 117 S.Ct.
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2072, 138 L.Ed.2d 501 (1997), there was initial concern about the placement of the Ryce Act in a criminal statute. In
1999, based on comments from state attorneys and other persons involved with the act, the Legislature moved the Ryce
Act to chapter 394 pertaining to civil mental health commitments. A Senate staff analysis for the 1999 changes noted that
“double jeopardy and ex post facto challenges would have a better chance of being thwarted if this civil procedure was
not intermixed with other laws in a statutory chapter that pertains to criminal defendants.” See Fla. S. Comm. on Child.
& Fams., CS for SB 2192 (1999), Staff Analysis 15 (Mar. 30, 1999). The thirty-day time limit for trial initially appeared in
section 916.36, Florida Statutes (Supp.1998), and was moved to section 394.916, Florida Statutes (1999).

4 The Supreme Court has recently examined the Kansas act again in Kansas v. Crane, 534 U.S. 407, 122 S.Ct. 867, 151
L.Ed.2d 856 (2002).

5 See also, e.g., Candace J. Samolinski, Kansas Law Used for Jimmy Ryce Act, Tampa Trib. (Mar. 26, 1998) at 18.

6 In the instant case, no continuance was granted pursuant to section 394.916(2), which allows a party to request a
continuance for good cause where the respondent will not be substantially prejudiced. For an illustrative comparison,
see Meadows v. Krischer, 763 So.2d 1087, 1089–90 (Fla. 4th DCA 1999), where the State requested a continuance
before the thirty days had elapsed and the court decided that a brief continuance was necessary so that the trial court
and the parties could review the procedures under “the new and somewhat confusing” Ryce Act. See id. In rejecting the
respondent's claim that he was not brought to trial within the time period required by the Ryce Act, the Fourth District held
that there had been an adequate showing of good cause for the brief continuance and the respondent had not established
any substantial prejudice arising from the continuance. See id.

7 We would note that while the Legislature intended that the Ryce Act operate in this way, there is evidence that in
practice this is not occurring and that often people are being detained for long periods after their scheduled release
date without being taken to trial. The Florida Legislature's Office of Economic and Demographic Research has started
releasing statistics which list the procedural distribution of people in the process of being committed under the Ryce Act.
See “End of the Month Status of Probable Cause Cases” and “Time from Referral to Trial to Commitment or Release,”
http://www.myflor ida.com/edr/Conferences/Criminal_ Justice/predator.htm. According to the statistics, the overwhelming
majority of the people currently in the system are detainees awaiting trial after the expiration of their sentences. While
the numbers do not indicate the cause of the delay, the number of persons being detained has consistently increased,
which indicates that compliance with the thirty-day time limit for trial is rarely being practiced.

8 On the other hand, when circumstances cause a legitimate delay but the inmate is scheduled to be released, the statute
provides that a person can still be detained pending trial.

9 The facts in Reese are somewhat different from those present in the instant case. In Reese, the respondent was scheduled
to be released on September 1, 2000, but on August 30, 2000, the State Attorney petitioned the trial court to have the
respondent committed pursuant to the Ryce Act. See id. at 656. On the same day, the trial judge entered an order finding
probable cause that the respondent was a sexual predator, and directed the Department of Corrections to deliver him
into the custody of the Department of Children and Families. See id. Additionally, the trial court appointed counsel for
the respondent and scheduled an adversarial hearing for October 3, 2000. See id. At the adversarial hearing, the trial
court apparently found probable cause again that the respondent was a sexual predator. See id. On October 23, 2000,
the respondent moved to dismiss the proceedings because he had not been brought to trial within thirty days of the initial
September 1, 2000, ex parte finding of probable cause. See id. The First District noted that “[b]y its terms, the Act requires
an adversarial probable cause hearing only where the respondent is not tried within 30 days of the initial ex parte probable
cause determination and the failure to begin the trial is not the result of a delay caused by the respondent.” Id. at 657.
Therefore, once a judge finds probable cause after an adversarial hearing pursuant to section 394.915(2), the thirty-day
clock for commencement of the trial in section 394.916(1) is reset and begins to run again. The respondent in Reese, who
had the benefit of counsel on the same day that the court made its initial ex parte probable cause determination, moved
for dismissal “only 20 days after the court had determined, after an adversarial proceeding, that there was probable cause
that Reese is a sexually violent predator.” Id. Thus, in Reese the thirty-day time limit for trial had not yet run when the
respondent filed his motion to dismiss. By way of comparison, in the instant case the respondent was not appointed
counsel or served with the petition until six days before the time for trial was set to expire. The State did not request any
continuance and the respondent was thereafter detained for an additional two months without a trial or other adversary
hearing before the petition was dismissed.

10 When the Washington Supreme Court examined its similar sexual offender civil commitment statute, which lacked a time
limit for holding an adversarial hearing, it determined that constitutional due process concerns required an adversarial
probable cause hearing to be held within seventy-two hours of the initial detention. See In re Young, 122 Wash.2d 1, 857
P.2d 989, 1011 (1993). Further, many other states, including Kansas, have statutes that contain the requirement that an
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adversarial probable cause hearing or its equivalent occur within seventy-two hours of a defendant's detention. See, e.g.,
Ariz.Rev.Stat. Ann. § 36–3705 (Supp.2001); Iowa Code § 229A.5 (2001); Kan. Stat. Ann. § 59–29a–05 (Supp.2001);
N.D. Cent.Code § 25–03.3–11 (2002); S.C.Code Ann. § 44–48–80 (West 2002).
Florida, by way of contrast, only requires the multidisciplinary team to give its recommendation and assessment to the
state attorney within seventy-two hours of the person's detention. § 394.9135(2), Fla. Stat. (1999). Thus, unlike these
other states that require an adversarial hearing within seventy-two hours of detention, Florida's use of a seventy-two
hour time period after detention provides no explicit due process protection and only speeds the process by which the
team makes a recommendation to the state on whether to pursue the case. However, by providing the seventy-two hour
period, it is apparent that the Legislature was aware of the same concerns that other states had addressed more directly.

11 The First District and the Fifth District appear to have treated the analysis of whether the language was “jurisdictional”
or “mandatory” interchangeably. See Reese, 773 So.2d at 657 (stating that because “commencement of trial may be
extended upon ‘a showing of good cause,’ it appears that the time limitation is directory, and does not establish a
procedural bar, so as to divest the trial court of jurisdiction to proceed”); Osborne, 781 So.2d at 1139 (noting that the
court “considered Osborne's contention that the statutory time period is mandatory, and thus jurisdictional”).

12 To deal with the due process problems regarding the timing of the adversarial probable cause hearing and the
appointment of counsel, the Fourth District has suggested several procedural rules to be used in Ryce Act proceedings.
In Valdez v. Moore, 745 So.2d 1009 (Fla. 4th DCA 1999), three Jimmy Ryce defendants petitioned the Fourth District
for habeas relief. The defendants had completed their prison sentences but had been held for nine months pursuant to
the Ryce Act without a hearing. See State v. Kobel, 757 So.2d 556, 559 (Fla. 4th DCA 2000) (describing Valdez facts).
The Fourth District concluded that due process requires certain minimum procedures for civil commitment, including an
adversarial probable cause hearing with the opportunity to be heard, present evidence, and cross-examine witnesses.
See Valdez, 745 So.2d at 1012. The court stated that “it constitutes a denial of due process to confine persons, who
have already completed their sentences, without an adversarial probable cause hearing.” Valdez, 745 So.2d at 1012.
The court ordered that the defendants be released unless an adversarial probable cause hearing was conducted within
five days of the opinion.
In Meadows v. Krischer, 763 So.2d 1087, 1090 n. 4 (Fla. 4th DCA 1999), the Fourth District interpreted Valdez 's five-
day requirement as being “upon request.” The Fourth District further added:

We are concerned about the late appointment of counsel in this case since petitioner was held under the Ryce Act for
nearly three weeks before he was appointed counsel. We hold that at a minimum, a Ryce Act respondent should be
advised of the right to appointed counsel when served with the order or warrant for custodial detention. This could be
accomplished within the warrant itself or by separate document served by the court. By way of analogy, the Baker Act
requires that within one working day after the filing of a petition for involuntary commitment, the court must appoint the
public defender, unless the respondent is otherwise represented by counsel.

Id. at 1091 n. 5.
Finally, in State v. Kobel, 757 So.2d 556, 561 (Fla. 4th DCA 2000), the Fourth District stated:

A Ryce Act respondent might choose to forego an adversarial probable cause hearing and insist on a trial on the merits
as early as possible. Requiring that an adversarial probable cause hearing be held within five days after a request for
one places that decision in the hands of the party best equipped to decide whether or not to exercise that right.

Later the court noted:
Section 394.9135(3) contemplates that a judge will make an ex parte probable cause determination immediately after
the state attorney's filing of a petition. We further hold that if the judge finds probable cause, the judge must also
appoint an attorney for the respondent, if he is not already represented by counsel. Pursuant to Meadows, the state
must serve a copy of the petition and the orders emanating from the ex parte probable cause determination on both
the respondent and the appointed attorney.

Id. at 563 (citation omitted).

13 The dissent expresses the concern that the Court's opinion will have the effect of releasing sexual offenders into the
community based on a deadline for trial. However, if the Ryce Act operates the way the Legislature envisioned, these
cases will be presented while offenders are still in prison. Clearly, the Legislature's goal was to protect the public in a
way that did not violate the constitutional rights guaranteed to individuals who were potentially subject to a lifetime of
civil commitment.

14 Section 394.910, Florida Statutes, entitled “Legislative findings and intent,” states:
The Legislature finds that a small but extremely dangerous number of sexually violent predators exist who do not have
a mental disease or defect that renders them appropriate for involuntary treatment under the Baker Act, part I of this
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chapter, which is intended to provide short-term treatment to individuals with serious mental disorders and then return
them to the community. In contrast to persons appropriate for civil commitment under the Baker Act, sexually violent
predators generally have antisocial personality features which are unamenable to existing mental illness treatment
modalities, and those features render them likely to engage in criminal, sexually violent behavior. The Legislature
further finds that the likelihood of sexually violent predators engaging in repeat acts of predatory sexual violence is high.
The existing involuntary commitment procedures under the Baker Act for the treatment and care of mentally ill persons
are inadequate to address the risk these sexually violent predators pose to society. The Legislature further finds that the
prognosis for rehabilitating sexually violent predators in a prison setting is poor, the treatment needs of this population
are very long term, and the treatment modalities for this population are very different from the traditional treatment
modalities for people appropriate for commitment under the Baker Act. It is therefore the intent of the Legislature to
create a civil commitment procedure for the long-term care and treatment of sexually violent predators.
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609 So.2d 598
Supreme Court of Florida.

James MASSEY, Petitioner,
v.

STATE of Florida, Respondent.

No. 79211.
|

Dec. 3, 1992.

Synopsis
Following conviction of burglary of dwelling and grand theft,
defendant was sentenced as a habitual felony offender by
the Circuit Court, Volusia County. Defendant appealed. The
District Court of Appeal affirmed. Defendant petitioned for
review. The Supreme Court, Grimes, J., held that State's
failure to serve notice of its intention to have defendant
sentenced as habitual offender was harmless error.

Affirmed and remanded.

Shaw, J., dissented and filed opinion.

Attorneys and Law Firms

*598  James B. Gibson, Public Defender and Paolo G.
Annino, Asst. Public Defender, Seventh Judicial Circuit,
Daytona Beach, for petitioner.

Robert A. Butterworth, Atty. Gen. and Bonnie Jean Parrish,
Asst. Atty. Gen., Daytona Beach, for respondent.

Opinion

GRIMES, Justice.

We review Massey v. State, 589 So.2d 336 (Fla. 5th DCA
1991), because of its conflict with Edwards v. State, 576 So.2d
441 (Fla. 4th DCA 1991). We have jurisdiction. Art. V, § 3(b)
(3), Fla. Const.

James Massey was charged with burglary of a dwelling
and grand theft. Massey was originally represented by
counsel. Shortly before trial, counsel withdrew and Massey
represented himself. In open court during the trial, the state
attorney announced *599  that she was filing a notice of
intent to have Massey sentenced as a habitual felony offender.

She explained that she had not yet made a copy of the notice. It
was apparent that the notice had been prepared earlier because
the certificate of service contained the name of Massey's
previous attorney. After the jury found Massey guilty as
charged, the trial judge stated:

I believe the state is filing notice of intent to habitualize,
so we will need a hearing and a sentencing date, Madam
Clerk, when you have the opportunity to provide such.

More than three months later, Massey wrote the trial judge a
letter in which he stated that a week hence he was scheduled
to come before the court for a hearing to be sentenced as
a habitual offender. When the sentencing hearing occurred,
Massey was once again represented by counsel. His counsel
objected because she did not have a copy of the notice
in her file, but she did not complain that Massey had not
been furnished a copy. The trial judge pointed out that
Massey and his attorney were well aware of the fact that
the state was going to seek habitual offender status. Massey
and his attorney then made extensive arguments seeking
to obtain a sentence within the range of the sentencing
guidelines. However, the court sentenced Massey as a

habitual felony offender1 to consecutive sentences of fifteen
years' imprisonment for burglary of a dwelling and five years'
imprisonment for grand theft.

 On appeal, Massey argued that his sentence must be reversed
because the notice of the state's intention to have him
sentenced as a habitual offender had not been served upon
him prior to sentencing as required by section 775.084(3)
(b), Florida Statutes (1989). The district court of appeal
recognized that there had not been strict compliance with the
statute but held this to be harmless error because both Massey
and his attorney had actual notice of the state's intention to
seek habitual felony offender status.

In support of his position, Massey relies upon Edwards v.
State, 576 So.2d 441, 442 (Fla. 4th DCA 1991), in which the
court held that the failure to provide advance written notice
of intent to seek habitual felony offender status is reversible
error regardless of whether the defendant is harmed. There are
other cases in which a contrary conclusion has been reached.
In Roberts v. State, 559 So.2d 289, 290-91 (Fla. 2d DCA),
review dismissed, 564 So.2d 488 (Fla.1990), the court held:

Defendant also contends that the enhancement of his
sentence as an habitual offender pursuant to section
775.084(3)(b), Florida Statutes (Supp.1988), was invalid
due to the failure of the state to serve defendant personally
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with the requisite notice of enhancement. We do not agree.
Defendant's attorney was served with that notice, and there
is no question that defendant had knowledge of the notice.
While section 775.084(3) does, as defendant argues, state
that such notice shall be served “on the defendant and his
attorney,” that section gives the purpose of that requirement
as being “so as to allow the preparation of a submission
on behalf of the defendant” in response to the notice. In
this case there was such a response prepared and made on
behalf of defendant, thus the purpose of the statute was
fulfilled. We do not conclude that the legislature intended
to permit a defendant to avoid the application of the statute
on the technical grounds raised here.

Accord Rowe v. State, 574 So.2d 1107 (Fla. 2d DCA 1990),
review denied, 576 So.2d 290 (Fla.1991); Bradford v. State,
567 So.2d 911 (Fla. 1st DCA 1990), review denied, 577 So.2d
1325 (Fla.1991).

*600   Under the facts of this case, we believe that the
court below reached the proper conclusion. The purpose of
requiring a prior written notice is to advise of the state's
intent and give the defendant and the defendant's attorney
an opportunity to prepare for the hearing. This purpose was
clearly accomplished because Massey and his attorney had
actual notice in advance of the hearing. It is inconceivable
that Massey was prejudiced by not having received the written
notice.

The dissenting opinion decries the necessity for a case-by-
case inquiry into whether the defendant is harmed by the
state's failure to comply with the statute. Yet, a case-by-case
inquiry is exactly what the harmless error statute requires.
Section 59.041, Florida Statutes (1989), mandates that:

No judgment shall be set aside or reversed ... by any court
of the state ... for error as to any matter of ... procedure,
unless in the opinion of the court ... the error complained
of has resulted in a miscarriage of justice.

As noted by the court below, the issue in this case is not
whether Massey must show harm in order to assert the lack of
notice as error but rather whether the state, by affirmatively

proving no harm, can bring this technical error within the
harmless error rule. The state has clearly done so. To remand
this case for a new sentencing would elevate form over
substance.

We approve the decision of the court below and disapprove
Edwards to the extent that it holds that there can never be
a harmless error analysis upon the failure to strictly comply
with the notice requirement of section 775.084(3)(b), Florida
Statutes (1989). For the reasons expressed in footnote 1, we
remand with directions that Massey's record be corrected so
as to make clear that he was sentenced as a habitual felony
offender rather than a habitual violent felony offender.

It is so ordered.

BARKETT, C.J., and OVERTON, McDONALD, KOGAN
and HARDING, JJ., concur.

SHAW, J., dissents with an opinion.

SHAW, Justice, dissenting.
Section 775.084(3)(b), Florida Statutes (1989), provides:

Written notice shall be served on the defendant and his
attorney a sufficient time prior to the entry of a plea or prior
to the imposition of sentence so as to allow the preparation
of a submission on behalf of the defendant.

Massey did not receive the written notice required by the
statute and this issue was preserved below. The statute is
clear and its burden is not onerous. Avoiding its mandate
will require a case-by-case analysis of harmlessness. I would
adhere to the plain meaning of the statute and remand for
resentencing.

All Citations

609 So.2d 598, 17 Fla. L. Weekly S723

Footnotes
1 The day following sentencing, the court entered an order finding Massey to be a violent felony offender. This was obviously

a mistake because (1) Massey was only sentenced in open court as an habitual felony offender; (2) the prior felonies
upon which the sentence was predicated were not of the nature which would have permitted sentencing as an habitual
violent felony offender; and (3) the actual sentences imposed were those authorized for sentencing as an habitual felony
offender and did not contain the minimum mandatory requirement contemplated when a defendant is being sentenced
as an habitual violent felony offender.
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Synopsis
Background: Defendant petitioned for writ of habeas corpus
after he voluntarily dismissed his appeal from his conviction
for sexual battery on a physically incapacitated person. The
Circuit Court, Volusia County, Julianne Piggotte, J., denied
petition. Defendant appealed. The District Court of Appeal,
937 So.2d 702,affirmed, and defendant applied for review.

Holdings: After accepting jurisdiction over case to resolve
alleged legal conflict, the Supreme Court, Quince, C.J., held
that:

information provided sufficient notice to defendant of the
allegations against him, so as to comply with requirements of
due process;

defendant could not challenge sufficiency of information for
the first time in petition for habeas corpus; and

defendant's voluntary pro se dismissal of his direct appeal was
not merely a dismissal of his right to file a responsive brief to
defense counsel's motion to withdraw.

Decision approved.
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*403  Mary Elizabeth Adkins, Melrose, FL, for Petitioner.

Bill McCollum, Attorney General, Tallahassee, FL, and
Kristen Davenport, Assistant Attorney General, Daytona
Beach, FL, for Respondent.

Opinion

QUINCE, C.J.

Herbert N. Price seeks review of the decision of the Fifth
District Court of Appeal in Price v. State, 937 So.2d 702 (Fla.
5th DCA 2006), on the ground that it expressly and directly
conflicts with the decision of this Court in State v. Gray,
435 So.2d 816 (Fla.1983), on a question of law. We have
jurisdiction. See art. V, § 3(b)(3), Fla. Const. For the reasons
expressed below, we approve the decision by the Fifth District
Court of Appeal in Price to the extent it is not inconsistent
with this opinion. We hold that our decision in Gray is not
applicable to this case because the information alleged the
essential elements of the crime. Additionally, we hold that the
district court did not erroneously dismiss Price's direct appeal.

FACTS AND PROCEDURAL HISTORY

An information was filed against Herbert N. Price, which
charged him with one count of violating section 794.011(4)
(f), Florida Statutes (2000), sexual battery on a physically
incapacitated person. Count I of the information stated:

IN THAT HERBERT PRICE on or about May 07, 2001,
in the County of VOLUSIA and State of Florida, did
unlawfully commit sexual battery by oral and/or vaginal
petration [sic] by, or union with the sexual organ of [the
victim] a person 12 years of age or older, without [the
victim's] consent and while [the victim] was physically
incapacitated, contrary to Florida Statute 794.011(4)(f). (1
DEG FEL)

At trial, Price did not claim the charging information was
defective, nor did he file a motion to dismiss under Florida
Rule of Criminal Procedure 3.190(c). The jury found Price
guilty as charged. The trial court sentenced Price to ten years
in the Department of Corrections to be followed by fifteen
years of sex offender probation. He was also designated a
sexual predator.

Price filed an appeal to the Fifth District Court of Appeal.
Price also filed a motion to dismiss his private counsel
which the Fifth District granted. For purpose of appeal, Price
petitioned for the appointment of counsel; the petition was
granted. After appointment, the public defender filed a motion
to withdraw as Price's counsel. Price, pro se, voluntarily
dismissed the direct appeal before the Fifth District made a
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decision on whether to grant the public defender's motion to
withdraw as Price's counsel.

Price filed with the trial court a petition for writ of habeas
corpus, wherein he alleged that the information charging him
with the crime was fatally defective and did not support a
judgment of conviction because it failed to allege an essential
element of the offense. The trial court denied his petition.
Price appealed the denial to the Fifth District Court of Appeal,
and the Fifth District affirmed the denial of relief. The district
court reasoned that a habeas petition cannot be used to
litigate *404  matters, such as the legal sufficiency of the
information, which could have been or should have been
raised on direct appeal. See Price, 937 So.2d at 702–03. In
contrast, in State v. Gray, we held that where an information
wholly omits an essential element it is a defect that can be
raised at any time. See 435 So.2d at 818. We granted review
based on alleged express and direct conflict with this Court's
decision in Gray on the issue of whether an information's
defect, which wholly omits an essential element, must be
raised on direct appeal or may be raised at any time.

ANALYSIS

This case presents the Court with two issues: (1) whether the
information charging Price with the crime of sexual battery
on a physically incapacitated person was fundamentally
defective; and (2) whether the district court erroneously
dismissed Price's direct appeal. Price asserts that because
the information failed to allege an essential element of the
charged crime, a fundamental defect, this issue may be raised
for the first time in a proceeding for postconviction relief.
Thus, Price asserts that he properly raised the issue in his
petition for writ of habeas corpus. While we held in Gray
that the failure to allege an essential element of a crime
can be raised at any time, we conclude that Gray is not
applicable because the information in this case did not wholly
fail to allege the crime of sexual battery on a physically
incapacitated person.

Defective Information

 The first issue in this case is whether the information
charging Price with the crime of sexual battery on a physically
incapacitated person was fatally defective. Due process of
law requires the State to allege every essential element when
charging a violation of law to provide the accused with

sufficient notice of the allegations against him. Art. I, § 9, Fla.
Const.; M.F. v. State, 583 So.2d 1383, 1386–87 (Fla.1991).
There is a denial of due process when there is a conviction
on a charge not made in the information or indictment. See
Gray, 435 So.2d at 818; see also Thornhill v. Alabama, 310
U.S. 88, 60 S.Ct. 736, 84 L.Ed. 1093 (1940); De Jonge v.
Oregon, 299 U.S. 353, 57 S.Ct. 255, 81 L.Ed. 278 (1937). For
an information to sufficiently charge a crime it must follow
the statute, clearly charge each of the essential elements, and
sufficiently advise the accused of the specific crime with
which he is charged. See Rosin v. Anderson, 155 Fla. 673, 21
So.2d 143, 144 (1945). Generally the test for granting relief
based on a defect in the information is actual prejudice to the
fairness of the trial. See Gray, 435 So.2d at 818 (citing Lackos
v. State, 339 So.2d 217 (Fla.1976)).

Price contends that the information failed to charge the
method of sexual battery. More specifically, Price claims
that the information wholly failed to allege whether the
sexual battery occurred through penetration by an instrument
or contact with a sexual organ from Price's body. The
State charged alternative methods of committing sexual
battery. Specifically, the State charged that Price “unlawfully
commit[ted] sexual battery by oral and/or vaginal petration
[sic] by, or union with the sexual organ of [the victim].”
Under section 794.011, Florida Statutes (2006), the offense
of sexual battery may be committed in several ways. Section
794.011 defines sexual battery as “oral, anal, or vaginal
penetration by, or union with, the sexual organ of another or
the anal or vaginal penetration of another by any other object.”
The instant information tracked the language of statute and
adequately placed Price on notice that he was charged with
sexual battery. The offense of sexual battery may be proven by
alternative methods, so it follows that the *405  information
should be free to include such alternative bases for conviction.

We approve the decision of the district court because we
find that the information alleged the essential elements of
the crime. The information charged the offense substantially
in the language of the statute. Section 794.011(4)(f), Florida
Statutes (2006), states:

A person who commits sexual battery upon a person 12
years of age or older without that person's consent, under
any of the following circumstances, commits a felony of
the first degree, punishable as provided in s. 775.082, s.
775.083, s. 775.084, or s. 794.0115:

....
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(f) When the victim is physically incapacitated.
For this type of sexual battery, the essential elements are: (1)
a person who commits sexual battery upon a person twelve
years of age or older; (2) without the victim's consent; (3)
when the victim is physically incapacitated. § 794.011(4)(f),
Fla. Stat. (2006). The information in this case stated these
essential elements. Therefore, the information was sufficient
to charge an offense of sexual battery. The inclusion of the
alternative language in the information did not make the
information fundamentally defective.

 In contrast, in Gray, the defendant filed a motion for an
order in arrest of judgment in which he challenged for the
first time the sufficiency of the information to charge a
crime. See 435 So.2d at 818. He asserted that because the
information failed to include essential elements of the crime
it was fundamentally defective and subject to challenge. Id.
The trial court denied the motion, but the Fifth District Court
of Appeal reversed, finding that the information did fail to
include essential elements of the crime. See Gray v. State,
404 So.2d 388, 392 (Fla. 5th DCA 1981), quashed, 435 So.2d
816 (Fla.1983). After accepting jurisdiction in Gray, we held
that where an information wholly omits to allege an essential
element of the crime it is a defect that can be raised at any
time. See 435 So.2d at 818. In the instant case, we find that
our holding in Gray is not applicable because the information
did not wholly fail to allege any element of the crime of
sexual battery. Instead, the instant information tracked the
language of the statute, clearly charged the essential elements
of the crime, and sufficiently advised Price of the specific
crime with which he was charged. Therefore, our holding in
Gray is not applicable because the instant information was not
fundamentally defective.

Courts should uphold indictments and informations if they
are in substantial compliance with the statutory requirements.
See Barrentine v. State, 72 Fla. 1, 72 So. 280, 282 (1916).
We noted in Chicone v. State, 684 So.2d 736, 744 (Fla.1996),
because the legislature has the primary authority for defining
crimes, it will be a rare occasion that an information tracking
the language of the statute defining the crime will be found to
be insufficient to put the accused on notice of the misconduct
charged. In addition to using language from the statute, the
information in this case referenced the specific section of
the criminal code which sufficiently details all the elements
of the offense. In DuBoise v. State, 520 So.2d 260, 265
(Fla.1988), we held that when the information references
a specific section of the criminal code which sufficiently
details all the elements of the offense, the State's failure to

include an element of a crime does not automatically render
an information so defective that it will not support a judgment
of conviction.

Moreover, rule 3.140(o) of the Florida Rules of Criminal
Procedure provides:

No indictment or information, or any count thereof, shall be
dismissed or *406  judgment arrested, or new trial granted
on account of any defect in the form of the indictment or
information or of misjoinder of offenses or for any cause
whatsoever, unless the court shall be of the opinion that
the indictment or information is so vague, indistinct, and
indefinite as to mislead the accused and embarrass him or
her in the preparation of a defense or expose the accused
after conviction or acquittal to substantial danger of a new
prosecution for the same offense.

(Emphasis added.) The information in this case tracked
the language of the statute, so the information was not so
defective as to rise to the level denoted in rule 3.140(o). See
Chicone, 684 So.2d 736 (noting that under rule 3.140(o) an
information will not be dismissed on account of any defect in
the information). There is nothing in the record showing that
Price was misled as to what he was charged with or that he was
embarrassed in the preparation of his defense. At trial Price
did not claim the information was defective, nor did he file a
motion to dismiss under Florida Rules of Criminal Procedure.
There is nothing in the record that shows actual prejudice to
the fairness of Price's trial. We hold that our decision in Gray
is not applicable to this case because the information was not
fundamentally defective. Accordingly, Price is entitled to no
relief on this claim.

Dismissal of Direct Appeal

 The second issue presented here is whether the district court
erroneously dismissed Price's direct appeal. Price argues that
the Fifth District erroneously approved his pro se, voluntary
dismissal even though he was then represented by counsel.
Price asserts that he was deprived of his opportunity under

Anders1 to have his issues on direct appeal examined by the
court. Although this issue is not the one on which jurisdiction
is based, we may, in our discretion, consider other issues
properly raised and argued. See Savoie v. State, 422 So.2d
308, 310 (Fla.1982). We exercise our discretion to review this
issue.
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When the public defender filed the Anders brief that asserted
there were no arguable issues for appeal, the Fifth District's
Anders order invited Price to respond within fifteen days
to the public defender's Anders brief. Price argues that the
Fifth District should have treated his voluntary dismissal as
a waiver of his right to file a responsive brief. However, in
Price's motion to voluntarily withdraw his direct appeal, he
specifically stated that he moved to dismiss the above-styled
cause pursuant to Florida Rule of Appellate Procedure 9.350.
Rule 9.350(b) states that “[a] proceeding of an appellant or
petitioner may be dismissed before a decision on the merits
by filing a notice of dismissal ....” (emphasis added). Thus, it
should have been apparent to Price that he was dismissing the
proceeding, not just the right to file a responsive brief.

 Additionally, Price argues that the district court should
have examined the record to determine whether the case
was wholly frivolous as Anders requires. See Anders, 386
U.S. at 744–45, 87 S.Ct. 1396. He argues that only after
examination of the record could the district court grant the
public defender's motion to withdraw as counsel and decide
whether to dismiss the direct appeal or reach a decision on
the merits. While Price's reading of Anders is correct, his
argument does not take into account the fact that his voluntary
dismissal of his appeal made this examination moot. After
Price withdrew his appeal there was no longer a need for the
district court to decide whether the case was wholly *407
frivolous or whether to grant counsel's motion to withdraw.

 Price further argues that a defendant does not have
a constitutional right to be represented by counsel and
act pro se. See Logan v. State, 846 So.2d 472, 474–76
(Fla.2003) (holding that a defendant does not have the right

to simultaneously represent himself and be represented by
counsel). Even though Price does not have a constitutional
right to be both represented by counsel and to act pro se, we
have held that it is in the sound discretion of the appellate
court whether to allow a convicted defendant the ability to
proceed pro se in an appellate proceeding. See id. at 474
(quoting Davis v. State, 789 So.2d 978, 980 (Fla.2001)).
Therefore, the Fifth District had the discretion to allow Price
to act pro se when voluntarily withdrawing his direct appeal.
Reversible error has not been demonstrated.

CONCLUSION

We hold that our decision in State v. Gray, 435 So.2d
816 (Fla.1983), is not applicable to this case because the
information did not wholly fail to charge a crime. The
information alleged the essential elements of the crime and
was not fundamentally defective. Additionally, we hold that
the district court did not erroneously dismiss Price's direct
appeal. For the foregoing reasons, we approve the decision by
the Fifth District Court of Appeal in Price to the extent it is
not inconsistent with this opinion.

It is so ordered.

WELLS, ANSTEAD, PARIENTE, and LEWIS, JJ., concur.

CANADY and POLSTON, JJ., did not participate.

All Citations
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Footnotes
1 Anders v. California, 386 U.S. 738, 744, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967).

End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005181&cite=FLSTRAPR9.350&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005181&cite=FLSTRAPR9.350&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129500&pubNum=708&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129500&pubNum=708&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003289510&pubNum=0000735&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RP&fi=co_pp_sp_735_474&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_735_474
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003289510&pubNum=0000735&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RP&fi=co_pp_sp_735_474&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_735_474
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003289510&pubNum=0000735&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RP&fi=co_pp_sp_735_474&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_735_474
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001584187&pubNum=0000735&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RP&fi=co_pp_sp_735_980&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_735_980
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983135128&pubNum=0000735&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983135128&pubNum=0000735&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0280508001&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0230197001&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0183797201&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0196387601&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0202165601&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0103849201&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129500&pubNum=0000708&originatingDoc=Idbce7e89952311ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)


Miller v. State, 42 So.3d 204 (2010)
35 Fla. L. Weekly S323

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

42 So.3d 204
Supreme Court of Florida.

Lionel Michael MILLER, Appellant,
v.

STATE of Florida, Appellee.

No. SC08–287.
|

June 3, 2010.
|

Rehearing Denied Aug. 9, 2010.

Synopsis
Background: Defendant was convicted following jury trial in
the Circuit Court, Orange County, Belvin Perry, Jr., J., of first-
degree murder, attempted first-degree murder, burglary of a
dwelling with a battery therein, and attempted robbery with a
deadly weapon and sentenced to death. Defendant appealed.

Holdings: The Supreme Court had mandatory jurisdiction
and held that:

Apprendi did not require that facts which increased penalty be
stated in indictment;

defendant's prior and contemporaneous violent felonies
established aggravating circumstances necessary for death
sentence;

capital sentencing scheme did not violate separation of
powers doctrine;

references to fact that crime occurred on Easter Sunday were
not unduly prejudicial;

details with regard to defendant's prior manslaughter
conviction were admissible in penalty phase;

instruction regarding aggravating circumstance of avoiding
arrest was warranted;

evidence was sufficient for convictions; and

death sentence was proportional.

Pariente, J., concurred specially and filed opinion.

Canady, J., concurred in the result and filed opinion.
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Bill McCollum, Attorney General, Tallahassee, FL, and Lisa–
Marie Lerner, Assistant Attorney General, West Palm Beach,
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Opinion

PER CURIAM.

Lionel Michael Miller seeks review of the judgment of
conviction and sentence of death entered for the first-degree
murder of Jerry Smith. He also appeals his sentences and
convictions for the attempted first-degree murder of Larry
Haydon, burglary of a dwelling with a battery therein, and
attempted robbery with a deadly weapon. Pursuant to our
mandatory jurisdiction to review final judgments entered
in capital proceedings, we affirm Miller's convictions and
sentences. See art. V, § 3(b)(1), Fla. Const.

FACTS AND PROCEDURAL HISTORY

The evidence presented during the trial revealed that on
April 14, 2006, Miller *210  requested the assistance of
his roommate to locate the mailman in Miller's former
neighborhood. Miller was attempting to intercept his
employment check, which had been mailed to his prior
address where he no longer had access to the mailbox.
During this excursion, Miller and his roommate drove through
Delaney Park in Orlando and observed 72–year–old Jerry
Smith standing in her front yard.

Miller stopped and inquired of Smith as to whether the
mail had been delivered to her residence that day. Smith
was friendly and spoke with Miller for approximately thirty
minutes. During this discussion, Miller noticed that Smith
experienced memory lapses because she repeated the same
story several times. During trial, the medical examiner
testified that Smith suffered from Alzheimer's dementia,
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which caused her to easily forget things and repeat herself
during conversations.

While conversing with Smith, Miller also noticed her jewelry.
After the conversation concluded and the men drove away,
Miller noted that Smith would be an easy target for a
robbery because of her memory lapses. Miller solicited the
assistance of his roommate in a plan to rob Smith, but his
roommate would not join in the crime. The men eventually
acquired Miller's check and spent the money on drugs and
alcohol. During the next two days, Miller repeatedly asked
his roommate to transport him to the Smith residence, but the
roommate avoided Miller and continued to refuse to join the
crime.

On April 16, 2006, which was Easter Sunday, after being
with her family during the day, at approximately 7:45 p.m.,
a neighbor observed that Smith had returned home and was
seated on her front porch. While Smith was sitting on her
porch, Miller arrived after walking approximately five miles
to her residence. Unknown to Smith, Miller had smoked crack
cocaine while he walked and carried a filet knife. Smith
invited Miller inside and provided him with a glass of water.
Miller left the plastic cup on a table, and his fingerprints were
later identified on the cup.

Initially, Smith removed an embroidered jacket she was
wearing and placed it on a chair in the front room. While
in the living room, the two chatted about Smith's travels
to Key West until Smith became concerned. At that point,
Smith opened the blinds on her front window but Miller then
threw her on the couch and attempted to steal her jewelry. As
Smith screamed and resisted, Miller attempted to prevent her
screams by covering her mouth with his hand.

As the struggle ensued, Larry Haydon was in the area walking
his dog when he noticed that Smith's blinds were open, and
through the window he observed a man, whom he identified
as Miller during trial, struggling with Smith inside her home.
Haydon heard Smith scream and cry out, “Leave me alone.”
In response to this distress, Haydon approached the house.
Miller called through the window that there was no problem
inside the house, but Haydon proceeded to open the unlocked
front door.

Miller stated that he was frightened by both the thought
of returning to prison and the screams as Haydon was
approaching. As Haydon entered the house, Miller retrieved
the filet knife from the back of his pants and stabbed Haydon

below his rib cage. While Haydon and Miller were struggling
in the living room, Smith escaped into the backyard. Upon
observing the escape, Miller disengaged from Haydon and
followed Smith into the backyard.

When Smith saw that Miller had followed her, she again
began to scream. Miller could hear neighbors talking, and
*211  ordered Smith to be quiet, but she continued to scream.

Miller admitted that he was high on crack cocaine and the
screaming was “driving [him] crazy.” He “just lost it” and
stabbed Smith three times. Upon being stabbed, Smith first
fell to the ground momentarily but then regained her footing
and ran along the side of her house to the front yard.

After Smith had escaped from the backyard, Miller entered
the house again. When he realized that he had cut himself
during the altercation, Miller retrieved Smith's embroidered
jacket from a chair in the front room to use as a bandage before
escaping through the back door. As he ran from the Smith
residence, Miller discarded the knife in the bushes of a nearby
house. The knife was recovered later, and ultimately Miller's
DNA was identified on the knife.

As Miller left the scene, a neighbor heard screaming and
observed Haydon run to the home beside the Smith residence.
The neighbor then saw Smith emerge from the backyard
screaming for help. Smith informed the neighbor that a man
had broken into her house. Both Haydon and Smith, covered
in blood, sought refuge in the residence next door. After
contacting emergency services, both Haydon and Smith were
transported to the hospital. Haydon survived, but Smith died
in the hospital after undergoing emergency surgery.

As he escaped, Miller crossed Delaney Park, which was
approximately one block from the Smith residence. Between
8 and 8:15 p.m., a witness observed an anxious and disheveled
man walking strangely across Delaney Park holding his right
side. Miller confessed that he discarded the knife sheath on
a bench as he walked through the park which the police later
recovered from the location Miller described.

Later that evening, Miller arrived unexpectedly at an
acquaintance's house, which was located less than a mile from
the Smith residence. The acquaintance was asleep, so Miller
waited in a chair on the back patio. While he waited, Miller cut
the arm off the jacket he had taken from the Smith residence
to fashion into a bandage.
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At approximately 8:30 p.m., the acquaintance discovered
Miller on the porch and allowed him to use the phone to
contact his roommate for a ride home. He requested his
roommate to bring him a clean shirt to replace the shirt he
was wearing. Before the roommate arrived, Miller asked the
acquaintance to loan him gas money and requested bandages
for his arm. Miller discarded the white jacket that he had used
as a bandage which was later recovered from the porch and
identified as the jacket Smith had been wearing on the day of
the murder.

Shortly after the phone call, the roommate arrived and the
pair departed. During the drive home, Miller informed his
roommate of the stabbing and commented that anything that
could have gone wrong did go wrong. He also stated that a
man had “tried to be a hero,” but that “his hero days were
over.” Miller admitted he was worried that both Smith and
Haydon were dead.

After reading a description of Miller in the newspaper on
April 18, 2006, the acquaintance called a crime hotline and
informed them that Miller was a possible suspect. Based on
this tip, Miller was arrested the following day and transported
to the Orlando Police Station.

After Miller was advised of his legal rights he proceeded
to confess to stabbing Smith and Haydon. He informed law
enforcement where the knife and sheath were discarded, and
identified a picture of *212  Jerry Smith as the victim. When
arrested, Miller was wearing the same jeans he had worn
during the murder. Blood was found on the jeans and DNA
analysis disclosed that some of the blood matched Miller's
while two other blood samples revealed the DNA of another
who could not be precisely identified.

At some point during the struggle with Smith or Haydon,
Miller had dropped a pipe that he admitted he had utilized to
smoke crack cocaine. The crime scene technicians recovered
the pipe from the floor of the Smith residence, and later
analysis revealed that the pipe contained Miller's DNA.
Moreover, blood from both Haydon and Miller was found in
Smith's house.

The jury found Miller guilty as to each count. During the
penalty phase, the medical examiner testified that Smith
suffered from Alzheimer's dementia, and identified the cause
of death as multiple stab wounds. The medical examiner also
testified that Smith was conscious during and after the attack
and likely felt great pain.

The State presented the testimony of Miller's parole officer
in Oregon, who stated that Miller was currently on parole for
armed robbery and had failed to attend his parole meetings.
The State also presented the testimony of several witnesses
to establish the underlying details of Miller's prior armed
robbery and manslaughter convictions.

Miller presented the testimony of an investigator who
conducted a family background investigation on Miller. In
addition, Miller presented a psychologist who testified with
regard to Miller's family background and substance abuse
history. The psychologist diagnosed Miller as having an
antisocial personality disorder. In rebuttal, the State presented
the testimony of a psychiatrist who also diagnosed Miller
as having an antisocial personality disorder in conjunction
with polysubstance dependence and dysthymia, which is
a long-term, low-level syndrome of depression. The jury
recommended a death sentence for the murder of Jerry Smith

by a vote of eleven to one. The trial court held a Spencer1

hearing where Miller presented documentation of his military
service.

The trial court followed the jury's recommendation and
imposed a sentence of death. In sentencing Miller to
death, the trial court found the following five aggravating
circumstances, each of which it gave great weight: (1)
the capital felony was committed by a person previously
convicted of a felony and under a sentence of imprisonment
(parole); (2) the defendant was previously convicted of a
felony involving the use or threat of violence to the person;
(3) the capital felony was committed while the defendant
was engaged in the commission of, or an attempt to commit,
or flight after committing or attempting to commit the
crime of robbery or burglary; (4) the capital felony was
especially heinous, atrocious, and cruel (HAC); and (5)
the victim of the capital felony was particularly vulnerable
due to advanced age or disability. The trial court found no
statutory mitigation, but found six nonstatutory mitigating
circumstances as follows: (1) dysfunctional family (some
weight); (2) prior military service (very little weight); (3)
cooperation with law enforcement (little weight); (4) remorse
(very little weight); (5) antisocial personality disorder (little
weight); and (6) long history of substance abuse (some
weight).

On appeal, Miller presents six issues for review in addition to
this Court's independent duty to determine the sufficiency of
*213  the evidence and proportionality of the sentence.
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ANALYSIS

Death Qualification of Juror

 Miller first maintains that the trial court committed reversible
error in excusing juror 407 for cause after the juror indicated
that he could not impose the death penalty for a capital
offense which did not involve genocide or mass murder. After
reviewing the responses of juror 407 during voir dire, we
conclude that the trial court acted within its discretion in
excusing the juror for cause.

 A potential juror may be excused for cause if the “juror has a
state of mind regarding ... the case ... that will prevent the juror
from acting with impartiality.” § 913.03(10), Fla. Stat. (2006).
The United States Supreme Court articulated the standard for
determining when a prospective juror may be excused for
cause because of personal views on capital punishment as
“whether the juror's views would ‘prevent or substantially
impair the performance of his duties as a juror in accordance
with his instructions and his oath.’ ” Wainwright v. Witt, 469
U.S. 412, 424, 105 S.Ct. 844, 83 L.Ed.2d 841 (1985) (quoting
Adams v. Texas, 448 U.S. 38, 45, 100 S.Ct. 2521, 65 L.Ed.2d
581 (1980)). In a capital proceeding, a juror is unqualified
based on personal views if the juror expresses an unyielding
conviction and rigidity toward the death penalty. See Barnhill
v. State, 834 So.2d 836, 844 (Fla.2002) (citing Farina v. State,
680 So.2d 392 (Fla.1996)). However, there is no requirement
that a court find a juror qualified if he “might vote for death
under certain personal standards.” Witt, 469 U.S. at 422, 105
S.Ct. 844.

 It is within the province of the trial court to determine whether
a challenge for cause is proper. Therefore, this Court gives
deference to a trial court's determination of a prospective
juror's competency and will not overturn that determination
absent manifest error. See Fernandez v. State, 730 So.2d 277,
281 (Fla.1999) (citing Mendoza v. State, 700 So.2d 670, 675
(Fla.1997)); Castro v. State, 644 So.2d 987, 989 (Fla.1994)
(citing Witt, 469 U.S. at 426, 105 S.Ct. 844) (applying abuse
of discretion standard to juror qualification challenges).

 Viewing the entire context of the voir dire, the trial court
did not abuse its discretion in excusing the prospective juror.
The juror was properly excused for cause in accordance with
the standards articulated by the United States Supreme Court
in Witherspoon v. Illinois, 391 U.S. 510, 88 S.Ct. 1770, 20

L.Ed.2d 776 (1968), because the juror demonstrated that he
would vote against the death penalty regardless of the facts
presented or instructions given. See, e.g., Jackson v. State,
366 So.2d 752, 755 (Fla.1978) (discussing application of
Witherspoon standards in Florida). As directed in Williams v.
State, 228 So.2d 377 (Fla.1969):

“The most that can be demanded of a venireman ... is that
he be willing to consider all of the penalties provided by
state law....” [Witherspoon,] 391 U.S. at 522[, 88 S.Ct.
1770]. If, upon questioning, the prospective juror says
he doesn't know whether he can vote for conviction if
it might mean the electric chair, then the State cannot
determine his willingness to consider all penalties, nor
can it determine whether or not the venireman's attitude
toward the death penalty would prevent him from making
an impartial decision as to guilt.

Id. at 381. Furthermore, it is proper to exclude prospective
jurors who “state that their reservations about capital
punishment would prevent them from making an impartial
decision as to the defendant's *214  guilt .... (or) who say that
they could never vote to impose the death penalty or that they
would refuse even to consider its imposition in the case before
them.” Witt v. State, 342 So.2d 497, 499 (Fla.1977) (quoting
Witherspoon, 391 U.S. at 513–14, 88 S.Ct. 1770).

Upon first being questioned with regard to the death penalty,
juror 407 revealed that he did not “believe in it.” When
further asked if he could consider the imposition of the
death penalty, juror 407 answered, “[I]t would be hard for
me to do that.” He next responded that even if the facts
and circumstances of the case under the law would warrant
a sentence of death, “it would be very difficult for [him]
to do that,” and that he did not think he could impose the
death penalty. He further stated that he could not envision
any circumstances under which he could vote to impose a
sentence of death. In response to the trial court's inquiry
whether he could consider both punishments equally and
follow the law instead of his own personal opinion in making
a recommendation, juror 407 stated, “I really don't think I
could vote for the death penalty.” These statements express an
unyielding conviction and rigidity toward the death penalty
that would substantially impair the performance of the juror's
duties in accordance with the court's instructions and the
juror's oath. See Barnhill, 834 So.2d at 844; Hertz v. State,
803 So.2d 629, 638 (Fla.2001).

The statements of this juror that he could “envision” the death
penalty in circumstances involving mass murder or genocide
did not alter the unyielding conviction he expressed toward
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capital punishment. It is clear that while he might support a
death sentence in the very limited circumstance of genocide
or mass murder, he would not vote to impose the death penalty
for any other type of murder. In Conde v. State, 860 So.2d
930 (Fla.2003), we upheld the decision of the trial court to
excuse a juror for cause where the juror initially stated that
she did not support the death penalty and repeatedly expressed
significant doubt as to whether she would ever be able to
recommend the death penalty even though she later said that
she might consider the death penalty after defense counsel
provided extreme examples, such as the torture and mutilation
of a small child. See id. at 942–43; see also Morrison v.
State, 818 So.2d 432, 442 (Fla.2002) (affirming excusal of
juror who stated he was not sure he could follow the law
and impose the death penalty but expressed a belief in capital
punishment in the limited circumstance when a person “was
in my home, [and] killed my children”); Hartley v. State, 686
So.2d 1316, 1322 (Fla.1996) (affirming for cause challenge
where juror stated that there were very few, if any, situations
in which he would recommend the death penalty). Similar to
Conde, Morrison, and Hartley, the answers of juror 407 here
indicated that his overall views on capital punishment would
“prevent or substantially impair the performance of his duties
as a juror in accordance with his instructions and his oath.”
Witt, 342 So.2d at 499.

In this case, the prospective juror made it clear that
his personal beliefs would prevent him from impartially
following the law. Therefore, the trial court did not abuse
its discretion in excusing the juror for cause because the
statements of the juror constituted sufficient justification for
this decision.

Constitutionality of Florida's Capital Sentencing Scheme

Miller asserts that Florida's capital sentencing scheme
requires findings of “sufficient aggravating circumstances”
and “insufficient *215  mitigating circumstances,” and
that those facts must be alleged in the indictment and
unanimously found to exist beyond a reasonable doubt by
a twelve-person jury to satisfy constitutional standards. We
review a trial court's ruling on the constitutionality of a
Florida statute de novo. See Simmons v. State, 944 So.2d
317, 323 (Fla.2006). After a thorough consideration of the
constitutional challenges presented by Miller, we deny relief
on this issue.

Indictment

 Miller first contends that under Florida law and Apprendi v.
New Jersey, 530 U.S. 466, 490, 120 S.Ct. 2348, 147 L.Ed.2d

435 (2000),2 an indictment must allege the required factual
findings in support of a death sentence, which are stated in
section 921.141(3). He bases this assertion on the premise
that the indictment must contain an allegation of every
essential element of the crime to be punished, and that under
Apprendi, this includes the factual findings the trial court
must make during the penalty phase of Florida's bifurcated
capital proceedings. Specifically, Miller maintains that the
indictment must expressly contain the statutory language of
section 921.141(3), which provides:

(3) Findings in support of sentence of death.—
Notwithstanding the recommendation of a majority of
the jury, the court, after weighing the aggravating and
mitigating circumstances, shall enter a sentence of life
imprisonment or death, but if the court imposes a sentence
of death, it shall set forth in writing its findings upon which
the sentence of death is based as to the facts:

(a) That sufficient aggravating circumstances exist as
enumerated in subsection (5), and

(b) That there are insufficient mitigating circumstances
to outweigh the aggravating circumstances.

Miller contends that because these are the respective
findings of fact necessary for the imposition of the death
sentence, Apprendi requires them to be alleged in the
indictment.

 We find no merit to this argument. Florida's capital
sentencing scheme withstands constitutional scrutiny because
it provides sufficient notice of the charges against the accused.
The purpose of an indictment is to provide the accused
with sufficient notice of the nature and cause of the offense

charged. See art. I, § 16, Fla. Const.3 For a charging document
“to sufficiently charge a crime it must follow the statute,
clearly charge each of the essential elements, and sufficiently
advise the accused of the specific crime with which he is
charged.” Price v. State, 995 So.2d 401, 404 (Fla.2008).
Therefore, procedural due process is afforded when an
accused receives sufficient notice of these allegations.

 An indictment that charges first-degree murder immediately
places a defendant on notice that he or she is charged with
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a capital felony punishable as provided by the statute. See
Sireci v. State, 399 So.2d 964, 970 (Fla.1981), overruled
on other grounds by Pope v. State, 441 So.2d 1073, 1077–
78 (Fla.1983). In Sireci, we held that section 921.141(5)
specifically defines the aggravating circumstances that *216
may be considered by the judge and the jury, thereby
rebutting any contention that a defendant lacked notice of
the aggravating circumstances on which the State would rely.
Applying this reasoning in Hitchcock v. State, 413 So.2d
741 (Fla.1982), we concluded that because “[t]he statutory
language [of section 921.141(5) ] limits aggravating factors
to those listed, ... there is no reason to require the state to
notify defendants of the aggravating factors that the state
intends to prove.” Id. at 746 (citations omitted); see also Cox
v. State, 819 So.2d 705, 725 (Fla.2002); Mann v. Moore, 794
So.2d 595, 599 (Fla.2001); Vining v. State, 637 So.2d 921,
927 (Fla.1994); Medina v. State, 466 So.2d 1046, 1048 n. 2
(Fla.1985); Tafero v. State, 403 So.2d 355, 361 (Fla.1981);
Menendez v. State, 368 So.2d 1278, 1282 n. 21 (Fla.1979)
(citing Spinkellink v. Wainwright, 578 F.2d 582, 609 (5th
Cir.1978)).

After Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428,
153 L.Ed.2d 556 (2002), we reaffirmed this principle in
Kormondy v. State, 845 So.2d 41 (Fla.2003), and held that
“Ring does not require ... notice of the aggravating factors that
the State will present at sentencing.” Kormondy, 845 So.2d
at 54; see also Grim v. State, 971 So.2d 85, 103 (Fla.2007);
Coday v. State, 946 So.2d 988, 1006 (Fla.2006); Ibar v. State,
938 So.2d 451, 473 (Fla.2006); Winkles v. State, 894 So.2d
842, 846 (Fla.2005); Hodges v. State, 885 So.2d 338, 359 nn.
9–10 (Fla.2004); Blackwelder v. State, 851 So.2d 650, 654
(Fla.2003); Lynch v. State, 841 So.2d 362, 378 (Fla.2003);
Porter v. Crosby, 840 So.2d 981, 986 (Fla.2003).

Miller contends that his constitutional challenge differs
from the challenges we previously rejected because it is
based on inclusion in the indictment of the findings of
fact required under section 921.141(3), rather than the
aggravating circumstances provided in section 921.141(5).
This distinction, however, does not alter the constitutional
analysis of a challenge to an indictment or the result of that
analysis. Like the potential aggravating circumstances, the
weighing process that must be performed by the trial judge
when considering whether to impose a death sentence is also
articulated in the Florida Statutes. See § 921.141(3), Fla.
Stat. (2005). A defendant charged by indictment with first-
degree murder is on notice that he or she is accused of a
capital offense which is punishable as provided by statute,

which necessarily includes section 921.141(5). Therefore, the
indictment is not required to express this specific statutory
language because the statute affords sufficient notice to
satisfy due process.

 Similarly, Miller cannot demonstrate actual prejudice.
“Generally the test for granting relief based on a defect in the
information is actual prejudice to the fairness of the trial.”

Price, 995 So.2d at 404; see Fla. R.Crim. Proc. 3.140(o).4

Moreover, we have expressed that courts should uphold
charging documents “if they are in substantial compliance
with the statutory requirements.” Price, 995 So.2d at 405;
see also DuBoise v. State, 520 So.2d 260, 265 (Fla.1988)
(holding that when a charging document references a specific
*217  section of the criminal code which sufficiently details

all the elements of the offense, the State's failure to include
an element of a crime does not automatically render an
information so defective that it will not support a judgment of
conviction). The instant indictment adequately placed Miller
on notice of the specific crime with which he was charged
and the findings specified in section 921.141(3). He was also
provided with notice of the aggravating circumstances that
the State sought to prove. Furthermore, there is nothing in the
record to indicate that Miller was misled as to what he was
charged with, or that he was embarrassed in the preparation
of his defense. See Fla. R.Crim. P. 3.140(o). Nor does the
record indicate that Miller was exposed after conviction to
substantial danger of a new prosecution for the same offense.
See id. Therefore, the indictment must be upheld because
Miller cannot demonstrate actual prejudice.

 Lastly, Miller asserts that a constitutional implementation of
our capital sentencing statute would require the indictment
to include the allegations that “sufficient aggravating
circumstances exist as enumerated in subsection (5),” and that
“there are insufficient mitigating circumstances to outweigh
the aggravating circumstances.” § 921.141(3) (emphasis
supplied). This interpretation elevates form over substance
in contradiction to the nature of the grand jury. If this
express statutory language were included in an indictment,
a grand jury would have to find that sufficient evidence of
these allegations existed. See Fla. Std. Jury Instr. (Grand
Jury) 2.1, 2.4. This is a misdirected interpretation of the
capital sentencing statute. A grand jury session is an ex parte
proceeding which usually does not consider both sides of an
issue. See Fla. Std. Jury Inst. (Grand Jury) 2.3. The function
of the grand jury is to obtain evidence as to a charge of crime,
by the State, and to determine whether the person so charged
should be brought to trial. See id. Generally, the defendant
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is not even present unless testifying as a witness. See §

905.17(1), Fla. Stat. (2005).5 The State presents witnesses
and evidence, whereas the defendant is not afforded that
opportunity. See § 905.19, Fla. Stat. (2005).

Given that the defendant is not present or represented by
counsel during the grand jury proceeding, Miller's contention
would require the State to present evidence that there are
insufficient mitigating circumstances. This is contrary to
the operation of our criminal system. We have discussed
the countervailing relationship of aggravating and mitigating
circumstances, as follows:

We note substantive differences, however, between proving
aggravating circumstances and proving mitigators. To
obtain a death sentence, the State must prove beyond a
reasonable doubt at least one aggravating circumstance,
whereas to obtain a life sentence the defendant need not
prove any mitigating circumstances at all. Moreover, the
defendant may invoke “[t]he existence of any other factors
in the defendant's background that would mitigate against
the imposition of the death penalty.” The State, on the other
hand, is limited to the specific aggravating factors listed in
section 921.141(5). Therefore, even if it could be required,
pretrial notice of *218  specific nonstatutory mitigation
could prove unwieldy.

State v. Steele, 921 So.2d 538, 543–44 (Fla.2005) (citations
omitted) (quoting § 921.141(6)(h), Fla. Stat. (2004)). The
State cannot refute information that is exclusively within
the possession of the defendant. Accordingly, it would be
illogical to require the State to demonstrate that “there
are insufficient mitigating circumstances to outweigh the
aggravating circumstances” at that stage of the proceeding,
which would be necessary if we were we to adopt the position
maintained by Miller. § 921.141(3).

Therefore, for the reasons expressed above, we deny relief on
this issue.

Unanimous Jury Finding of Sufficient Aggravating
Circumstances and Insufficient Mitigating Circumstances

 Next, Miller contends that Apprendi requires that a
unanimous twelve-person jury make the findings of fact
necessary to determine eligibility for the death penalty. In
his view, these findings are specified in section 921.141(3);
therefore, a constitutional interpretation of Florida's capital
sentencing scheme requires the jury to unanimously

determine that sufficient aggravating circumstances exist and
that insufficient mitigating circumstances exist to outweigh
the aggravating circumstances.

Miller's argument cannot prevail under the factual
circumstances of this case. Even if this Court were to
determine that the statute requires a unanimous jury to
conduct the findings of fact articulated in section 921.141(3),
the death sentence in this case satisfies Miller's interpretation
of the application of Apprendi in Florida. The twelve-
person, guilt-phase jury unanimously found that Miller had
committed the violent felonies of attempted first-degree
murder of Larry Haydon, burglary of a dwelling with a
deadly weapon, and attempted robbery with a deadly weapon.
These violent felonies established a unanimous jury finding
of two aggravating circumstances—(1) the defendant was
previously convicted of a felony involving the use or threat of
violence to a person, and (2) the capital felony was committed
while the defendant was engaged in the commission of,
attempt to commit, or flight after committing the crime of
robbery or burglary.

In addition, this Court has repeatedly held that where a death
sentence is supported by the prior violent felony aggravating
circumstance, Florida's capital sentencing scheme does not
violate Ring or Apprendi. See, e.g., Frances v. State, 970
So.2d 806, 822 (Fla.2007) (citing Apprendi, 530 U.S. at
490, 120 S.Ct. 2348); Jones v. State, 855 So.2d 611, 619
(Fla.2003). The State introduced Miller's prior convictions
from Oregon for first-degree manslaughter and robbery in
the first degree, with corresponding evidence that established
the violent nature of these felonies. Furthermore, Miller was
also on parole for the first-degree robbery, which supported
the aggravating circumstance that the capital felony was
committed by a person previously convicted of a felony
and under a sentence of imprisonment. Also, as discussed
above, a Florida jury unanimously found Miller guilty of
three violent felonies. Therefore, the trial court found that
the death sentence was supported by the prior violent
felony aggravating circumstance, which satisfies express
exemptions to Apprendi that were unaltered by Ring.

In sum, Miller's prior and contemporaneous violent felonies
established three aggravating circumstances—(1) the capital
felony was committed by a person previously convicted of
a felony and under a sentence of imprisonment (parole);
(2) the defendant was previously convicted of a felony
involving the use or threat of violence *219  to the person;
(3) the capital felony was committed while the defendant
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was engaged in the commission of, or an attempt to commit,
or flight after committing or attempting to commit the
crime of robbery or burglary. Therefore, Miller's contention
that a unanimous jury did not find sufficient aggravating
circumstances is unavailing because several aggravating
circumstances stemmed from his prior and contemporaneous
violent felonies.

Lastly, this Court has repeatedly rejected the assertion that
Apprendi and Ring require that aggravating and mitigating
circumstances be found individually by an unanimous jury.
See, e.g., Frances, 970 So.2d at 822; Rodgers v. State, 948
So.2d 655, 673 (Fla.2006); Hernandez–Alberto v. State, 889
So.2d 721, 733 (Fla.2004). Miller's attempt to distinguish
his argument from those previously rejected by this Court
is attenuated and unpersuasive. Under Florida's bifurcated
capital proceeding, the jury considers the sufficiency of
the aggravators and the insufficiency of the mitigating
circumstances when issuing an advisory sentence under
section 921.141(2). The plain language of section 921.141(3)
refers to the duty of the trial court with regard to the required
written findings for imposing a death sentence. Miller has
failed to provide a persuasive argument in support of the
penalty phase jury making findings with regard to the trial
court's weighing process specified in section 921.141(3).
Accordingly, we deny relief on this issue.

Separation of Powers

 Miller also asserts that this Court is violating the
constitutional doctrine of separation of powers by not
requiring a jury to make the findings specified in section
921.141(3), and by holding that only one aggravating
circumstance is “sufficient” to justify imposition of the death
penalty in contradiction to the statute's unambiguous use
of the plural term “circumstances.” In State v. Dixon, 283
So.2d 1 (Fla.1973), this Court interpreted the term “sufficient
aggravating circumstances” in Florida's capital sentencing
scheme to mean one or more such circumstances. See id. at
9 (“When one or more of the aggravating circumstances is
found, death is presumed to be the proper sentence unless
it or they are overridden by one or more of the mitigating
circumstances....”). This Court has explained that “[t]he
Legislature is presumed to know the judicial constructions
of a law when amending that law, and the Legislature
is presumed to have adopted prior judicial constructions
of a law unless a contrary intention is expressed.” Fla.
Dep't of Children & Families v. F.L., 880 So.2d 602, 609

(Fla.2004) (emphasis supplied). Since Dixon, the Legislature
has not amended the Florida Statutes to provide that at least
two aggravating circumstances must be found to impose
a sentence of death. Therefore, it can be presumed that
the Legislature agrees with and has adopted the Dixon
Court's interpretation of the term “sufficient aggravating
circumstances.” Furthermore, under the facts of this case a
unanimous jury found sufficient aggravating circumstances,
as discussed above. Accordingly, Miller's separation of
powers challenge lacks merit.

In conclusion, Miller has not established any basis on which
this Court should reconsider the established points of law with
regard to Florida's capital sentencing scheme. Accordingly,
we deny relief on this issue.

Motion to Suppress

 Next, Miller contends that the trial court erred in denying
his motion to suppress his confession because the Miranda

*220  6 warnings failed to advise him that he had the
right to free appointed counsel during questioning. “To be
held admissible, the confessions must pass muster under
both the state and federal constitutions.... [W]e examine the
confessions initially under our state Constitution; only if they
pass muster here need we re-examine them under federal
law.” Traylor v. State, 596 So.2d 957, 961–62 (Fla.1992) (“In
any given state, the federal Constitution thus represents the
floor for basic freedoms; the state constitution, the ceiling.”).
This Court has explained the standard of review for an order
on a motion to suppress:

[A]ppellate courts should continue to accord a presumption
of correctness to the trial court's rulings on motions to
suppress with regard to the trial court's determination of
historical facts, but appellate courts must independently
review mixed questions of law and fact that ultimately
determine constitutional issues arising in the context of the
Fourth and Fifth Amendment and, by extension, article I,
section 9 of the Florida Constitution.
Connor v. State, 803 So.2d 598, 608 (Fla.2001). In
addition, the State bears the burden to establish by a
preponderance of the evidence that the confession was
freely and voluntarily given. See DeConingh v. State, 433
So.2d 501, 503 (Fla.1983).

Following his arrest, law enforcement escorted Miller to
police headquarters. Prior to being placed in an interrogation
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room, Miller informed law enforcement that he wanted to
talk to the police for the first time in his life and asked if he
could have a single jail cell and his cellular phone. After he
was placed in a room, a law enforcement officer read Miller
his Miranda rights from a standard card used by the Orlando
Police Department. Although the warnings were not recorded,
the detectives made reference to them at the beginning of
the taped interrogation. During the suppression hearing, the
officer read the following statements from the card:

You have the right to remain silent. Do you understand?
Anything you say may be used against you in court. Do you
understand? You have the right to talk to a lawyer before
and during questioning. Do you understand? If you cannot
afford a lawyer and want one, one will be provided for you
before questioning without charge. Do you understand?
Has anyone threatened you or promised you anything to get
you to talk to me?

(Emphasis supplied.) Miller waived all of these rights after he
affirmed that he understood them. He did not request to speak
to an attorney at any point during the interview. In addition,
Miller chose not to attend or testify during the suppression
hearing.

For the reasons that follow, we hold that the trial court
did not err in denying Miller's motion to suppress, because
the Miranda warning given sufficiently conveyed his rights
under the constitutions of Florida and the United States.
Specifically, the warnings given to Miller satisfy the
requirements of State v. Powell, 998 So.2d 531 (Fla.2008),
rev'd on other grounds, ––– U.S. ––––, 130 S.Ct. 1195, 175
L.Ed.2d 1009 (2010), and do not constitute a narrower and
less functional warning than that required by Miranda.

 To ensure the voluntariness of a confession, one charged
with a crime must be informed of his or her rights prior to a
custodial interrogation. See Traylor, 596 So.2d at 964. Both
*221  article I, section 9 of the Florida Constitution and the

Fifth Amendment to the United States Constitution provide
that in any criminal case, no person shall be compelled to be
a witness against him- or herself. In addition, in all criminal
prosecutions the accused is guaranteed the right to the
assistance of counsel under article I, section 16 of the Florida
Constitution and the Sixth Amendment to the United States
Constitution. In conjunction, these constitutional provisions
guarantee that a suspect in Florida has a right to consult with
a lawyer before questioning and to have that lawyer present
during a custodial interrogation. Furthermore, free counsel
will be appointed if the accused cannot afford to obtain his or
her own counsel.

 Notwithstanding the incorrect statements in our colleague's
concurring in result opinion without supporting legal
authority, Florida law has long recognized a concern with
coerced confessions and therefore provided protections under
our state constitution to ensure the voluntariness of these
statements. See Traylor, 596 So.2d at 963–966 (discussing the
foundation provided by Florida's Declaration of Rights and
the protections afforded under Florida law for more than a
century and a half). “To ensure voluntariness, we traditionally
have required as a matter of state law that one charged
with a crime be informed of his rights prior to rendering a
confession.” Id. at 964 (emphasis supplied). Based on this
Court's analysis of Florida law and the “experience under
Miranda and its progeny,” we outlined the following rights
that police officers must convey to a Florida suspect prior
to a custodial interrogation to ensure the voluntariness of a
confession:

[1] they have a right to remain silent, [2] that anything they
say will be used against them in court, [3] that they have a
right to a lawyer's help, and [4] that if they cannot pay for
a lawyer one will be appointed to help them.

Traylor, 596 So.2d at 966 (footnote omitted). In Traylor, this
Court expressly defined the right to have the help of a lawyer
to mean “that the suspect has the right to consult with a lawyer
before being interrogated and to have the lawyer present
during interrogation.” Id. at 966 n. 13 (emphasis supplied).
“A prime purpose of the above safeguards is to maintain a
bright-line standard for police interrogation; any statement
obtained in contravention of these guidelines violates the
Florida Constitution and may not be used by the State.” Id.

In delineating these rights, we noted that in Miranda, “the
federal Court established procedural safeguards similar to
those defined above in order to ensure the voluntariness of
statements rendered during custodial interrogation.” Traylor,
596 So.2d at 965 n. 12. The four procedural warnings
provided by the United States Supreme Court in Miranda
encompassed the following:

He must be warned prior to any questioning that [1] he has
the right to remain silent, [2] that anything he says can be
used against him in a court of law, [3] that he has the right
to the presence of an attorney, and [4] that if he cannot
afford an attorney one will be appointed for him prior to
any questioning if he so desires.

384 U.S. at 479, 86 S.Ct. 1602 (emphasis supplied).
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 After Miranda, this Court and the United States Supreme
Court have stressed that there is no talismanic incantation
required to ensure the warnings are sufficiently conveyed. See
Anderson v. State, 863 So.2d 169, 182 (Fla.2003) (“Although
Miranda warnings must be given to suspects before custodial
interrogation can begin, there is no talismanic fashion in
*222  which they must be read or a prescribed formula

that they must follow, as long as the warnings are not
misleading.”); see also California v. Prysock, 453 U.S. 355,
359, 101 S.Ct. 2806, 69 L.Ed.2d 696 (1981). The High Court
further stated that the examination of a Miranda warning
should not be done as if “construing a will” or “defining the
terms of an easement.” Duckworth v. Eagan, 492 U.S. 195,
203, 109 S.Ct. 2875, 106 L.Ed.2d 166 (1989). Instead, “[t]he
inquiry is simply whether the warnings reasonably ‘conve[y]
to [a suspect] his rights as required by Miranda.’ ” Id. (quoting
Prysock, 453 U.S. at 361, 101 S.Ct. 2806). The United States
Court of Appeals for the Tenth Circuit has elaborated on
the general scope of Miranda, stating that “[t]he crucial test
is whether the words in the context used, considering the
age, background and intelligence of the individual being
interrogated, impart a clear, understandable warning of all of
his rights.” Coyote v. United States, 380 F.2d 305, 308 (10th
Cir.1967).

Neither this Court nor the United States Supreme Court has
mandated that, once properly advised on the right to the
presence of an attorney, a suspect must be again advised that
the right to appointed counsel is available before and during
questioning. This Court's decision in Powell does not support
Miller's position. First, Powell is limited to the warnings with
regard to the right to the presence of counsel. In holding that
a suspect must be advised that he may consult with counsel
before and during questioning, we considered the express
statements in Traylor that under the Florida Constitution, the
right to have a lawyer's help means that “the suspect has the
right to consult with a lawyer before being interrogated and
to have the lawyer present during interrogation.” Powell, 998
So.2d at 535 n. 2 (emphasis supplied) (quoting Traylor, 596
So.2d at 966 n. 13). Nothing in Traylor or Powell mandates
the result sought by Miller.

Here, Miller asserts that under Powell, he was given a
narrower and less functional warning than that required
by Miranda because he was not advised of the right to
appointed counsel both before and during the interrogation.
Foremost, Powell does not dictate the result desired by
Miller. Under Traylor and Powell, a suspect need only be
advised that he has the right to have counsel appointed before

questioning and that once appointed, the suspect has the right
to consult with that counsel before being interrogated and to
have counsel present during questioning. Once a suspect is
properly advised of his right to the presence of counsel before
and during the interrogation, there is no requirement that the
suspect again be additionally advised that he has the right to
have counsel appointed during questioning.

Next, Miranda explicitly states that the defendant should be
informed that he has a right to appointed counsel prior to
questioning. See Miranda, 384 U.S. at 478, 86 S.Ct. 1602. In
Miranda, the suspect “was not in any way apprised of his right
to consult with an attorney and to have one present during the
interrogation,” id. at 492, 86 S.Ct. 1602 (emphasis supplied),
and the Supreme Court held that the “right to have counsel
present at the interrogation is indispensable to the protection
of the Fifth Amendment privilege.” Id. at 469, 86 S.Ct. 1602
(emphasis supplied). The Miranda Court did not emphasize
a similar temporal requirement for a statement of the right
to appointed counsel. In fact, the terminology articulated
in Miranda with regard to the right to appointed counsel
includes the temporal qualification “prior to any questioning.”
Id. at 444, 479, 86 S.Ct. 1602. Although the United States
Supreme Court has said that the warnings need not be a
“virtual incantation of the *223  precise language contained
in the Miranda opinion,” Prysock, 453 U.S. at 355, 101
S.Ct. 2806, the warning provided to Miller merely substituted
the synonym “before” for “prior to.” Thus, under the very
language provided by the Miranda Court, the terminology
of the warnings given to Miller mirrored the procedural
safeguards outlined in Miranda.

Furthermore, the relevant inquiry is whether the warnings
reasonably conveyed the rights so that Miller would
understand them. Our review of the authority on this issue has
not revealed a single decision to support Miller's proposition
that a defendant who is sufficiently advised of his right to
a lawyer prior to and during questioning in general must
also be additionally informed that counsel will be appointed
during questioning. In California v. Prysock, the United States
Supreme Court analyzed whether a criminal defendant was
adequately informed of his right to the presence of appointed
counsel prior to and during interrogation. The Prysock Court
stated that a warning was adequate if it fully conveyed the
right to have a lawyer present prior to and during interrogation
and to have a lawyer appointed at no cost if he could not afford
one. In so holding, the High Court noted that the warning
given in that case was adequate because it did not suggest any
limitation on the right to the presence of appointed counsel
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different from the clearly conveyed rights to a lawyer prior
to and during interrogation in general and did not associate
the offer of an appointed attorney with a future point in time
after the conclusion of the police interrogation, such as an
upcoming court date. See id. at 360–61.

Applying the analysis of the Prysock Court here, Miller
concedes that he was sufficiently advised of his right to a
lawyer in general, including the right to a lawyer before and
during questioning. In addition, because Miller was advised
of his right to appointed counsel before questioning, the offer
of an appointed attorney was not associated with a future
time after the conclusion of the interrogation. Therefore,
the warnings given to Miller were adequate because they
did not suggest “any limitation on the right to the presence
of appointed counsel that was different from the clearly
conveyed rights to a lawyer in general.” Id.

 Furthermore, Miller has prior experience with the law
and exposure to the Miranda warnings. “The crucial test
is whether the words in the context used, considering the
age, background and intelligence of the individual being
interrogated, impart a clear, understandable warning of all
of his rights.” Coyote v. United States, 380 F.2d 305, 308
(10th Cir.1967). Miller's background and knowledge of law
enforcement demonstrate that he understood the warnings
with regard to his rights. In fact, he expressly stated to
law enforcement that he normally would not talk to police
and would first to talk to an attorney, but was going to
“do something that he had never done before.” Thus, Miller
expressed a willingness to talk that was premised on his prior
understanding that he had a right to an attorney, which is
a right he normally utilized. When the warnings given to
Miller are considered in context with his age, background, and
intelligence, they imparted a “clear, understandable warning
of all of his rights.” Coyote, 380 F.2d at 308.

Accordingly, the trial court properly denied the motion to
suppress because Miller was fully informed of his right to
have counsel appointed. We conclude that the warnings were
sufficient and adequate under the Florida and United States
constitutions.

*224  Witness Comments

Miller contends that the trial court committed reversible error
in allowing witnesses to mention that the crimes occurred
on Easter Sunday and in denying a motion for mistrial on

this issue. In addition, Miller asserts that the trial court
erroneously admitted testimony with regard to the occupation
of the victim's son. We deny relief on these issues because the
trial court did not abuse its discretion.

 This Court reviews a ruling on the admission of evidence
and a motion for mistrial for an abuse of discretion. See
San Martin v. State, 717 So.2d 462, 470–71 (Fla.1998)
(evidentiary rulings); Smith v. State, 866 So.2d 51, 58–59
(Fla.2004) (motions for mistrial). In addition, a motion for
mistrial should only be granted when premised on an error
that is so prejudicial as to vitiate the entire trial. See England
v. State, 940 So.2d 389, 401–02 (Fla.2006).

The References to Easter Sunday Were Not Unduly
Prejudicial

 Miller maintains that the admission of irrelevant and
inflammatory evidence concerning Easter Sunday was unduly
prejudicial and, therefore, deprived him of his constitutional
right to a fair trial. In Florida, all relevant evidence
is admissible, unless its probative value is substantially
outweighed by the danger of unfair prejudice, confusion
of issues, misleading the jury, or needless presentation of
cumulative evidence. See § 90.402–.403, Fla. Stat. (2006).
Here, the only references to Easter Sunday were purely factual
and probative because they established the circumstances of
the witnesses traveling through the neighborhood. Moreover,
the reference enhanced the credibility of the witnesses'
recollection because it oriented the witnesses to a specific,
memorable event rather than an arbitrary Sunday. It is clear
from the record that the mention of Easter Sunday was
not of such a nature as to evoke the sympathy of the jury
or to prejudice Miller. Compare Welty v. State, 402 So.2d
1159, 1162 (Fla.1981) (affirming admission of identification
testimony from victim's relative because it did not evoke juror
sympathy or prejudice the defendant), to Francis v. State, 473
So.2d 672, 676–77 (Fla.1985) (discussing highly emotional
closing argument “which amounted to a non-legal sermon
referencing several times to Easter, the Last Supper of Jesus
and his disciples, and the covenant of God's love for humanity
which must be passed along with the cup of forgiveness to the
next generation of children”).

This testimony is not unduly prejudicial under the test
for admissibility of evidence, therefore it clearly does not
demonstrate reversible error under the heightened standard
for a mistrial. In other words, if the evidence was properly
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admitted, it is also not so prejudicial as to vitiate the entire
trial. Here, the unemotional mention of Easter Sunday did not
cast Miller in a prejudicial light such as to require a new trial.
Thus, the trial court did not abuse its discretion in allowing
the mention of Easter Sunday in testimony and in denying the
motions for mistrial.

The Testimony with Regard to Occupation Was Not Unduly
Prejudicial

 Next, Miller asserts that the trial court erred in allowing the
State to solicit testimony with regard to the occupation of the
victim's son. Miller contends that this information is irrelevant
and prejudicial for the reason that the jury would determine
the defendant was guilty, in part, because the victim's son is
an attorney.

It is common practice on direct examination to inquire
about a witness's occupation to establish background. See
Gregory P. *225  Brown, Direct Examination, in Florida
Civil Trial Practice § 10.5 (7th. ed.2005); see also Neil
T. Shayne, Winning the Slip and Fall Case, in Litigation
and Administrative Practice Course Handbook Series at
87 (Practising Law Institute 1993). Typically, it enhances
the credibility of the witness by humanizing him or her.
See Brown § 10.5. Furthermore, a jury is not presumed to
discount all the evidence only to decide a case upon the fact
that the victim's son is an attorney. Cf. People v. Drucker,
100 Misc.2d 91, 418 N.Y.S.2d 744, 744 (N.Y.Crim.Ct.1979)
(discussing whether a priest could testify with regard to his
occupation while wearing clerical garb). It is a simple fact
that the son is an attorney. He truthfully answered a general
background question that is commonly asked on direct
examination concerning his occupation, and the testimony on
his profession was limited to that one instance.

Accordingly, in this circumstance, it was not unduly
prejudicial for the witness to testify that he is a lawyer. Thus,
the trial court did not abuse its discretion in allowing the
witness to answer the question with regard to his profession.

Prior Violent Felony

 Miller contends that the trial court erred in admitting
evidence that established the underlying prior violent felony
of homicide because the details of the offense went beyond the
factual basis Miller included on his petition to enter a guilty

plea to the lesser offense of manslaughter. During a penalty
phase proceeding, the trial court has the discretion to admit
evidence with regard to the details of a defendant's previous
conviction for a felony involving the use or threat of violence.
See § 921.141(1), (5)(b), Fla. Stat. (2006); Rhodes v. State,
547 So.2d 1201, 1204 (Fla.1989); Tompkins v. State, 502
So.2d 415, 419 (Fla.1986). This Court reviews the admission
or exclusion of evidence for an abuse of discretion. See San
Martin v. State, 717 So.2d 462, 470–71 (Fla.1998).

 Here, the State introduced details with regard to Miller's
prior conviction for manslaughter in Oregon. This Court
has repeatedly held that the State is not restricted to the
bare admission of a conviction when presenting evidence in
support of the prior violent felony aggravating circumstance.
See Rhodes, 547 So.2d at 1204; Delap v. State, 440 So.2d
1242, 1255–56 (Fla.1983); Elledge v. State, 346 So.2d 998,
1001–02 (Fla.1977). Rather, the State may adduce any
testimony that the trial court deems relevant to the nature of
the crime and the character of the defendant. See § 921.141(1),
Fla. Stat. (2006); Delap, 440 So.2d at 1255. “Whether a
crime constitutes a prior violent felony is determined by
the surrounding facts and circumstances of the prior crime.”
Anderson v. State, 841 So.2d 390, 407 (Fla.2003) (holding
that trial court did not err in admitting testimony that
demonstrated the defendant's conviction for attempted sexual
battery was actually a completed sexual battery). In Elledge,
we explained:

This is so because we believe the purpose for considering
aggravating and mitigating circumstances is to engage in
a character analysis of the defendant to ascertain whether
the ultimate penalty is called for in his or her particular
case. Propensity to commit violent crimes surely must be
a valid consideration for the jury and the judge. It is
matter that can contribute to decisions as to sentence which
will lead to uniform treatment and help eliminate “total
arbitrariness and capriciousness in [the] imposition” of the
death penalty.

346 So.2d at 1001(emphasis supplied) (quoting Proffitt v.
Florida, 428 U.S. 242, 258, 96 S.Ct. 2960, 49 L.Ed.2d
913 (1976)). In addition, “[t]estimony concerning the *226
events which resulted in the conviction assists the jury
in evaluating the character of the defendant and the
circumstances of the crime so that the jury can make an
informed recommendation as to the appropriate sentence.”
Rhodes, 547 So.2d at 1204.

 Even if a defendant has pled guilty to a lesser offense,
the trial court may allow the State to present evidence that
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demonstrates a greater offense. See Bevel v. State, 983 So.2d
505, 518 (Fla.2008) (approving the admission of testimony
that established the defendant actually committed a greater
offense than the offense to which he pled guilty); Delap, 440
So.2d at 1255 (holding that the trial court properly allowed the
State to present evidence that demonstrated the use or threat
of violence to the person during commission of an offense
resulting in a reduced charge); see also Morgan v. State, 415
So.2d 6, 12 (Fla.1982) (holding that it was not error to allow
the penalty phase jury to hear evidence that the defendant's
previous conviction for second-degree murder was obtained
pursuant to an indictment for first-degree murder).

Moreover, in Reynolds v. State, 934 So.2d 1128 (Fla.2006),
the State introduced testimony that provided details
surrounding a prior violent felony conviction that also
included facts which established crimes for which the
defendant was not convicted. This Court rejected the
argument that introduction of this testimony was improper
and concluded that the victim's testimony “merely relayed
the details surrounding” the previous conviction. Id. at
1149. Although it involved circumstances that possibly
suggested the simultaneous commission of other crimes
for which the defendant was not convicted, the testimony
appropriately provided the jury with details surrounding
the prior conviction, which were essential in assisting the
“jury in evaluating the character of the defendant and the
circumstances of the crime so that the jury [could] make an
informed recommendation as to the appropriate sentence.” Id.
at 1149–50 (quoting Rhodes, 547 So.2d at 1204).

As in Delap, Bevel and Anderson, Miller was originally
charged with a higher degree of homicide and pled guilty
to the lesser included offense of manslaughter. The State
properly introduced testimony that provided the underlying
details of the prior conviction to assist the jury in evaluating
Miller's character. Although one aspect of the testimony
indicated that Miller threatened the victim prior to the murder,
this was a relevant facet of Miller's character and indicative of
his propensity to commit violent crimes. Furthermore, Miller
provides no authority for his assertion that the details of
the underlying offense should be limited to the facts Miller
included in his petition to enter a guilty plea. Thus, the trial
court did not abuse its discretion when it allowed the State
to introduce evidence with regard to the nature of the prior
violent felony. Accordingly, we affirm on this issue.

Avoid Arrest Aggravating Circumstance

 Miller maintains that the trial court should not have instructed
the jury that it could consider the avoid arrest aggravating
circumstance because the evidence did not support such an
instruction, as evidenced by the trial court's ultimate rejection
of the circumstance in imposing the sentence of death. Miller's
assertion is meritless because the State presented competent
and substantial evidence in support of this aggravating
circumstance. As this Court has repeatedly articulated, a
trial court is required to instruct a jury on an aggravating
circumstance if the evidence adduced during trial is legally
sufficient to support a finding of that circumstance. See
*227  Welch v. State, 992 So.2d 206, 215–16 (Fla.2008)

(“[T]he trial court properly instructed the jury on CCP
because the State introduced credible and competent evidence
in support of the aggravator.”); Hunter v. State, 660 So.2d
244, 252 (Fla.1995) (“A judge should instruct a jury only
on those aggravating circumstances for which credible and
competent evidence has been presented.”); Bowden v. State,
588 So.2d 225, 231 (Fla.1991) (“Where, as here, evidence
of a mitigating or aggravating factor has been presented
to the jury, an instruction on the factor is required.”)
(emphasis supplied); Stewart v. State, 558 So.2d 416, 420
(Fla.1990) (stating that trial court is required to instruct on
all aggravating circumstances “for which evidence has been
presented”). Therefore, a trial court's ultimate determination
that an aggravating circumstance was not proven beyond a
reasonable doubt does not necessitate a conclusion that there
was insufficient evidence to allow the jury to consider the
factor for purposes of the advisory sentence. See Davis v.
State, 928 So.2d 1089, 1132 (Fla.2005) (citing Pace v. State,
854 So.2d 167, 181 (Fla.2003) (quoting Bowden, 588 So.2d
at 231)).

In its sentencing order, the trial court found that the evidence
did not demonstrate beyond a reasonable doubt that the
sole or dominant motive for the murder was to eliminate
Smith as a witness, despite some evidence supporting
the factor. A review of the record reveals that the State
presented competent and substantial evidence to support a
jury instruction on the avoid arrest aggravating circumstance.
For example, Miller informed law enforcement that prior to
stabbing Haydon, Miller was contemplating that he did not
want to go back to jail or prison. After stabbing Haydon,
Miller followed Smith to the back yard and proceeded to stab
her instead of fleeing the scene. In addition, Miller stated
that he heard the neighbors nearby, and he wanted Smith

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015525744&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_518&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_518
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015525744&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_518&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_518
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983143169&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_1255&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_1255
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983143169&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_1255&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_1255
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982113098&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_12&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_12
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982113098&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_12&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_12
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009202950&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009202950&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009202950&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009202950&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_1149&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_1149
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009202950&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_1149&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_1149
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989103861&pubNum=735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_1204&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_1204
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017130090&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_215&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_215
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995119113&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_252&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_252
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995119113&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_252&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_252
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991157936&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_231&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_231
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991157936&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_231&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_231
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990053823&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_420&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_420
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990053823&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_420&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_420
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009252306&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_1132&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_1132
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009252306&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_1132&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_1132
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003371966&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_181&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_181
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003371966&pubNum=0000735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_181&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_181
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991157936&pubNum=735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_231&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_231
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991157936&pubNum=735&originatingDoc=Iba2aa6356efe11dfa7ada84b8dc24cbf&refType=RP&fi=co_pp_sp_735_231&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_231


Miller v. State, 42 So.3d 204 (2010)
35 Fla. L. Weekly S323

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 14

to stop screaming. To make her stop screaming, he stabbed
her. This creates an inference that he stabbed her to prevent
the neighbors from hearing the screams. Therefore, the trial
court did not err by instructing the jury on this aggravating
circumstance because the State presented competent and
substantial evidence to support it. Accordingly, we deny relief
on this issue.

Sufficiency

 Although Miller has not challenged the sufficiency of
the evidence, this Court has a mandatory obligation to
independently review the sufficiency of the evidence in every
case in which a sentence of death has been imposed. See
Blake v. State, 972 So.2d 839, 850 (Fla.2007); Fla. R.App. P.
9.142(a)(6). “In determining the sufficiency of the evidence,
the question is whether, after viewing the evidence in the
light most favorable to the State, a rational trier of fact could
have found the existence of the elements of the crime beyond
a reasonable doubt.” Bradley v. State, 787 So.2d 732, 738
(Fla.2001) (citing Banks v. State, 732 So.2d 1065, 1068 n. 5
(Fla.1999)).

 The jury found Miller guilty of first-degree murder on a
general verdict form. “A general guilty verdict rendered by
a jury instructed on both first-degree murder alternatives
may be upheld on appeal where the evidence is sufficient
to establish either felony murder or premeditation.” Crain
v. State, 894 So.2d 59, 73 (Fla.2004). We conclude that the
record contains competent, substantial evidence to support
Miller's conviction for the first-degree murder of Jerry Smith
under either the premeditated or felony-murder theory. Miller
confessed to law enforcement that he walked several miles to
Smith's house with the intent to rob her and carried a sharp
filet knife with him. He confessed that as he attempted to steal
Smith's jewelry, Haydon interrupted this *228  attack. In
response, Miller stabbed Haydon directly in the chest. While
Miller and Haydon struggled, Smith fled out the backdoor
into her backyard. Miller deliberately followed Smith out the
back door and stabbed her several times rather than ending
the encounter by fleeing from the house.

This Court has held that “[p]remeditation is a fully formed
conscious purpose to kill that may be formed in a moment and
need only exist for such time as will allow the accused to be
conscious of the nature of the act he is about to commit and the
probable result of that act.” Asay v. State, 580 So.2d 610, 612
(Fla.1991). Miller's statements that there was a break between

his initial struggle with Smith during the attempted robbery
and the ultimate decision to fatally stab her indicate that he
was conscious of the nature of the act he was about to commit
and the probable result of that act. Thus, the statements from
Miller's confession constituted direct evidence of his guilt
under either theory of first-degree murder.

In addition, the location of the stab wounds on Smith support a
finding of premeditation. See Perry v. State, 801 So.2d 78, 85–
86 (Fla.2001) ( “Although multiple stab wounds alone do not
prove premeditation, the nature and location of these wounds
do support the finding of premeditation.”); Jimenez v. State,
703 So.2d 437, 440 (Fla.1997) (holding that the deliberate
use of a knife to stab a victim multiple times in vital organs
is evidence that can support a finding of premeditation).
The medical examiner testified that the cause of death was
multiple stab wounds, including (1) a stab wound that entered
the chest cavity and went through the diaphragm, spleen,
stomach, and into the colon, causing lacerations to the spleen
and blood in the abdomen; (2) a stab wound to the anterior
right hip that penetrated the abdomen, the colon, the large
intestine, and the retroperitoneal area behind the abdominal
cavity; and (3) a stab wound that penetrated through Smith's
arm. Accordingly, Miller deliberately stabbed Smith in
locations that penetrated and caused lacerations to her vital
organs. The force of the stabbing was great, as demonstrated
by the knife penetrating through Smith's arm and also slicing
deep into her abdominal cavity. Thus, Miller's confession
coupled with the medical examiner's testimony provides
competent, substantial evidence to support a conviction for
premeditated murder.

Moreover, Miller's roommate testified that Miller discussed
his plan to rob Smith prior to the murder, and that on the night
of the murder, Miller stated that “everything that could go
wrong did go wrong” and that “some guy tried to be a hero
[but] his hero days were over.” Moreover, the victim Larry
Haydon identified Miller as the assailant who stabbed him and
that he saw struggling with Smith.

Lastly, physical evidence linked Miller to the murder. The
knife and sheath were located where Miller informed law
enforcement he had discarded them. Moreover, Miller's
fingerprints were found on a plastic cup in Smith's home.
Blood in Smith's dining room matched Miller's DNA. Miller's
blood was also found on a chair at his acquaintance's house,
and the acquaintance testified that Miller sat in the chair on
the night of the murder. Smith's jacket was also recovered
in that same area. Furthermore, a partial DNA match was
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obtained for a crack pipe recovered from the Smith residence,
and Miller confessed that he lost the crack pipe during the
altercation.

Based on a review of the evidence presented in this case, a
“rational trier of fact could have found the existence of the
elements of the crime beyond a reasonable *229  doubt.”
Simmons, 934 So.2d at 1111 (quoting Bradley, 787 So.2d at
738). Thus, we conclude that the evidence is sufficient to
support Miller's capital conviction under either theory of first-
degree murder.

Proportionality

 Although Miller does not challenge the proportionality of his
death sentence, this Court has an independent obligation to
conduct a proportionality analysis. See England v. State, 940
So.2d 389, 407 (Fla.2006); see also Fla. R.App. P. 9.142(a)
(6). In deciding whether death is a proportionate penalty,
the Court conducts a comprehensive analysis to determine
“whether the crime falls within the category of both the
most aggravated and the least mitigated of murders, thereby
assuring uniformity in the application of the sentence.”
Anderson v. State, 841 So.2d 390, 407–08 (Fla.2003) (citation
omitted). Accordingly, the Court considers the totality of
the circumstances and compares the present case with other
similar capital cases. See Duest v. State, 855 So.2d 33,
47 (Fla.2003) (quoting Terry v. State, 668 So.2d 954, 965
(Fla.1996)). This entails “a qualitative review by this Court of
the underlying basis for each aggravator and mitigator rather
than a quantitative analysis.” Urbin v. State, 714 So.2d 411,
416 (Fla.1998). In reviewing the sentence for proportionality,
this Court accepts the jury's recommendation and the trial
court's weighing of the aggravating and mitigating evidence.
See Bates v. State, 750 So.2d 6, 12 (Fla.1999).

After considering the totality of the circumstances and
comparing the present case with other cases that contain
similar aggravating and mitigating circumstances, we
determine that the death penalty is a proportionate
punishment for the first-degree murder of Jerry Smith. Cf.
Salazar v. State, 991 So.2d 364, 379 (Fla.2008), cert. denied,
––– U.S. ––––, 129 S.Ct. 1347, 173 L.Ed.2d 614 (2009).
This case involves the fatal stabbing of a 72–year–old
woman, who suffered from Alzheimer's dementia, in the
privacy of her home. The trial court found the following
five aggravating circumstances, all of which it gave great
weight: (1) the capital felony was committed by a person

previously convicted of a felony and under a sentence of
imprisonment (parole); (2) the defendant was previously
convicted of a felony involving the use or threat of violence
to the person; (3) the capital felony was committed while
the defendant was engaged in the commission of, or an
attempt to commit, or flight after committing or attempting to
commit the crime of robbery or burglary; (4) HAC; and (5)
the victim of the capital felony was particularly vulnerable
due to advanced age or disability. The trial court found no
statutory mitigation, but found six nonstatutory mitigating
circumstances as follows: (1) dysfunctional family (some
weight); (2) prior military service (very little weight); (3)
cooperation with law enforcement (little weight); (4) remorse
(very little weight); (5) antisocial personality disorder (little
weight); and (6) long history of substance abuse (some
weight).

This Court has determined that the death penalty was
proportionate in other decisions involving the fatal stabbing
of women. In Jimenez v. State, 703 So.2d 437 (Fla.1997),
receded from on other grounds by Delgado v. State, 776
So.2d 233 (Fla.2000), this Court found the death penalty
proportionate where, as here, the defendant fatally stabbed a
63–year–old woman inside her home during a burglary. See
id. at 442. In Jimenez, the trial court found four aggravating
circumstances, which included ones substantially similar to
those found in Miller's case: (1) the capital felony was
committed by a person previously convicted of a felony
and placed *230  on community control; (2) the defendant
was previously convicted of another capital felony or felony
involving the use or threat of violence to the person; (3)
the capital felony was committed while the defendant was
engaged in the commission of, or an attempt to commit, or
flight after committing or attempting to commit the crime of
burglary of an occupied dwelling; and (4) HAC. In Jimenez,
the court found one statutory mitigating circumstance (lack
of capacity to appreciate the criminality of conduct), and
two nonstatutory mitigating circumstances—(1) Jimenez's
potential for rehabilitation; (2) Jimenez's potential sentence
(“Life with a twenty-five year minimum mandatory is
calculated by the Department as a ninety-nine year sentence
with a release date at age eighty-one.” Id. at 439 n. 3.). In the
present case, the trial court found an additional aggravating
circumstance, no statutory mitigating circumstances, and six
nonstatutory mitigating circumstances.

This Court determined Jimenez was proportionate in
comparison to Johnson v. State, 660 So.2d 637 (Fla.1995).
In Johnson, this Court found the death penalty proportionate
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where the defendant fatally stabbed a 73–year–old woman
inside her home during a burglary. There, the trial court found
three aggravating circumstances—(1) prior violent felony; (2)
commission of a murder for financial gain; and (3) HAC—
and fifteen mitigating circumstances. See id. at 641; see also
Morrison v. State, 818 So.2d 432 (Fla.2002) (fatal stabbing of
82–year–old man in his home, with four weighted aggravators
—(1) prior violent felonies; (2) the murder was committed
during a robbery and burglary with assault; (3) HAC; and
(4) the victim was particularly vulnerable due to advanced
age and disability—no statutory mitigating circumstances,
and eight nonstatutory mitigating circumstances). Therefore,
these capital decisions indicate that the death sentence
imposed here is proportionate to the circumstances of the
capital offense.

Based on the specific facts and circumstances of the murder,
and the aggravating and mitigating circumstances found by
the trial court, the death sentence in this case is proportionate
when compared with other capital cases. Accordingly, we
affirm the death sentence.

CONCLUSION

For the reasons expressed above, we affirm Miller's
convictions and sentences.

It is so ordered.

QUINCE, C.J., and PARIENTE, LEWIS, LABARGA, and
PERRY, JJ., concur.

PARIENTE, J., specially concurs with an opinion, in which
PERRY, J., concurs.

CANADY, J., concurs in result with an opinion, in which
POLSTON, J., concurs.

PARIENTE, J., specially concurring.
I concur in the majority's opinion; however, I would not
address Miller's generalized attack on the constitutionality of
Florida's capital sentencing scheme. Rather, I would reject
his arguments by simply stating, as the majority also notes,
that in this case the aggravating circumstances include a prior
violent felony. See e.g., Frances v. State, 970 So.2d 806,
822 (Fla.2007) (“Ring did not alter the express exemption
in Apprendi v. New Jersey, 530 U.S. 466[, 120 S.Ct. 2348,

147 L.Ed.2d 435] (2000), that prior convictions are exempt
from the Sixth Amendment requirements announced in the
cases.”).

As to the arguments regarding the indictment, I agree with the
majority that there is no constitutional deficiency in failing to
list aggravating circumstances in the indictment. However, I
would emphasize *231  that we have also approved a trial
court requiring the State to provide advance notice of the
aggravating circumstances on which it intends to rely. See
State v. Steele, 921 So.2d 538, 543 (Fla.2005) (“Although
it is clear that no statute, rule of procedure, or decision of
this Court or the United States Supreme Court compels a
trial court to require advance notice of aggravating factors,
it is equally clear that none prohibits it, either.”). Further, in
this case, as the majority points out, the State did provide
Miller with notice of the aggravating circumstances it sought
to prove.

Any other statements about the constitutionality of the statute
are only dicta in this case because of the presence of the prior
violent felony aggravator. I have previously explained why
I am of the view that Ring v. Arizona, 536 U.S. 584, 122
S.Ct. 2428, 153 L.Ed.2d 556 (2002), requires that aggravating
circumstances, other than the fact of a prior conviction, be

found by a unanimous jury beyond a reasonable doubt.7

However, we need not engage in that debate in this case
because of the presence of the prior violent felony aggravator.

Also, I write to clarify the majority's quotation of a portion
of our 1973 opinion in State v. Dixon, 283 So.2d 1 (1973), in
which we stated that “[w]hen one or more of the aggravating
circumstances is found, death is presumed to be the proper
sentence unless it or they are overridden by ... mitigating
circumstances.” Id. at 9, quoted in majority op. at 219. This
Court has more recently stated that a defendant need not
prove any mitigating circumstances to obtain a life sentence
and that a jury is not compelled to recommend death when

the aggravating factors outweigh the mitigating factors.8 In
recognition of these statements of law, our recently adopted

jury instructions explicitly state exactly this proposition.9

Lastly, in response to Justice Canady's opinion concurring in
the result, I emphasize that the proportionality review in this
case does not depend on the gender of the victim. Rather,
as is clear from the opinion, the significant aggravation
included the victim's status as a seventy-two- *232  year-
old Alzheimer's patient, rendering this crime subject to the
aggravator that the victim was “particularly vulnerable due to
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advanced age or disability.” In addition, as the majority points
out, there were four other aggravators, including the fact
that Miller was on parole, he had previously been convicted
of a felony involving violence, this felony occurred while
committing a robbery, and the nature of the attack on this
vulnerable victim was especially heinous, atrocious, and
cruel. Coupled with comparatively minimal mitigation, there
is no question that the imposition of the death penalty in this
case is a proportionate punishment.

For all these reasons, I concur in the affirmance of the
conviction and sentence of death.

PERRY, J., concurs.
CANADY, J., concurring in result.

I concur in the decision to affirm the convictions
and sentences. I disagree, however, with any suggestion
in the majority opinion that the Florida Constitution
imposes requirements more exacting than those imposed

by Miranda10 and its progeny regarding the warnings that
must be given to a suspect who is subjected to a custodial
interrogation. I also disagree with any suggestion that the
gender of the victim should play a role in determining whether
a sentence of death is disproportionate.

POLSTON, J., concurs.

All Citations
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Footnotes
1 Spencer v. State, 615 So.2d 688 (Fla.1993).

2 In Apprendi, the U.S. Supreme Court held, “Other than the fact of a prior conviction, any fact that increases the penalty
for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable
doubt.” 530 U.S. at 490, 120 S.Ct. 2348.

3 “In all criminal prosecutions the accused shall, upon demand, be informed of the nature and cause of the accusation.”

4 Florida Rule of Criminal Procedure 3.140(o) provides:
No indictment ... shall be dismissed or judgment arrested, or new trial granted on account of any defect in the form of the
indictment ... or for any cause whatsoever, unless the court shall be of the opinion that the indictment or information is
so vague, indistinct, and indefinite as to mislead the accused and embarrass him or her in the preparation of a defense
or expose the accused after conviction or acquittal to substantial danger of a new prosecution for the same offense.

(Emphasis supplied.)

5 “No person shall be present at the sessions of the grand jury except the witness under examination, one attorney
representing the witness for the sole purpose of advising and consulting with the witness, the state attorney and her or
his assistant state attorneys, designated assistants as provided for in s. 27.18, the court reporter or stenographer, and
the interpreter.”

6 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

7 See Butler v. State, 842 So.2d 817, 838 (Fla.2003) (Pariente, J., concurring in part and dissenting in part) (“Florida's
exclusion of the death penalty from the requirement of jury unanimity cannot be reconciled with the United States Supreme
Court's recognition in Ring that ‘[t]he right to trial by jury guaranteed by the Sixth Amendment would be senselessly
diminished if it encompassed the factfinding necessary to increase a defendant's sentence by two years, but not the
factfinding necessary to put him to death,’ and its holding that ‘the Sixth Amendment applies to both.’ ” (quoting Ring,
536 U.S. at 609, 122 S.Ct. 2428)); Bottoson v. Moore, 833 So.2d 693, 719–23, 725 (Fla.2002) (Pariente, J., concurring
in result only) (“[T]he maximum penalty of death can be imposed only with the additional factual finding that aggravating
factors outweigh mitigating factors.... Florida juries in capital cases do not do what Ring mandates—that is, make specific
findings of fact regarding the aggravators necessary for imposition of the death penalty.... Florida juries advise the judge
on the sentence and the judge finds the specific aggravators that support the sentence imposed.”).

8 See Steele, 921 So.2d at 543 (“[T]o obtain a life sentence the defendant need not prove any mitigating circumstances
at all.”); Cox v. State, 819 So.2d 705, 717 (Fla.2002) (“[W]e have declared many times that ‘a jury is neither compelled
nor required to recommend death where aggravating factors outweigh mitigating factors.’ ” (quoting Henyard v. State,
689 So.2d 239, 249–50 (Fla.1996))).
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9 See Fla. Std. Jury Instr. (Crim.) 7.11 (Penalty Proceedings—Capital Cases); see also In re Standard Jury Instructions
in Criminal Cases—Report No. 2005–2, 22 So.3d 17, 22 (Fla.2009) (adopting the “amendment stating that the jury is
‘neither compelled nor required to recommend death’ ”).

10 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).
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