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NOTICE OF SUPPLEMENTAL AUTHORITY 

Appellant, MARK D. SIEVERS, submits as supplemental 

authority the following three cases, copies of which are attached to 

this notice. The supplemental authority is pertinent to the issue 

identified as Issue V in the Initial Brief, which was discussed at oral 

argument. 

(1) Fields v. State, 608 So. 2d 899, 903 (Fla. 1st DCA 1992)

(“[U]tterances of a witness indicating bias are admissible for 

impeachment purposes. They do not constitute hearsay when offered 

for such a purpose.”).  

(2) Musson v. State, 184 So. 3d 575, 578 (Fla. 2d DCA 2016)

(by excluding out of court statements that exposed a witness’ bias 
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“the trial court failed to apply an important definitional limitation of 

the hearsay rule”).  

(3) United States v. Abel, 469 U.S. 45, 52 (1984) (“Proof of bias

is almost always relevant because the jury, as finder of fact and 

weigher of credibility, has historically been entitled to assess all 

evidence which might bear on the accuracy and truth of a witness’ 

testimony.”). 
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608 So.2d 899 
District Court of Appeal of Florida, 

First District. 

Ernest FIELDS, Appellant, 
v. 

STATE of Florida, Appellee. 

No. 91-1294. 
| 

Nov. 10, 1992. 

Synopsis 

Defendant was convicted before the Circuit Court, Leon 

County, William Gary, J., of possession of cocaine with 

intent to sell and possession of marijuana with intent to 

sell, and he appealed. The District Court of Appeal, 

Webster, J., held that trial court committed reversible 

error in excluding testimony by defendant and other 

witnesses regarding prior threats allegedly made against 

him by one or more officers involved in his arrest, and 

regarding statements allegedly made by one or more 

officers during his arrest. 

Reversed and remanded with directions. 

Attorneys and Law Firms 

*900 Nancy A. Daniels, Public Defender; Julius Aulisio,

Special Asst. Public Defender, Tallahassee, for appellant.

Robert A. Butterworth, Atty. Gen., Sara D. Baggett, Asst. 

Atty. Gen., Tallahassee, for appellee. 

Opinion 

WEBSTER, Judge. 

Appellant seeks review of his convictions for possession 

of cocaine with intent to sell and possession of marijuana 

with intent to sell. He argues that the trial court committed 

two errors regarding exclusion of testimony, either of 

which entitles him to a new trial. In particular, he asserts 

that the trial court erroneously prohibited testimony by 

him and other witnesses regarding prior threats allegedly 

made against him by one or more of the officers involved 

in his arrest; and that the trial court also erroneously 

prohibited testimony by him and his brother regarding 

statements allegedly made by one or more of the officers 

involved in his arrest, at the time of his arrest. We 

conclude that the trial court did commit reversible error 

when it prohibited appellant and appellant‘s brother from 

testifying about statements allegedly made at the time of 

appellant‘s arrest by one or more of the officers involved 

in the arrest; and when it prohibited appellant from 

testifying about prior threats allegedly made against him 

by one or more of the officers involved in his arrest. 

Therefore, we are constrained to reverse. 

At trial, Detective Johnston of the Leon County Sheriff‘s 

Office testified that on August 4, 1990, he was a narcotics 

detective. At approximately 6:20 p.m. on that day, he and 

Detective Walker were driving in an area of known drug 

activity. As they approached a vacant lot, they saw 

appellant, who was sitting in a chair. There were also four 

or five other males in the area. When the other males saw 

Detective Johnston approaching, they began to scatter. 

Appellant stood and began to walk away from Detective 

Johnston‘s car. According to Detective Johnston, as 

appellant was walking away, appellant tossed a plastic bag 

off to his side. Detective Johnston immediately instructed 

Detective Walker to detain appellant. 

Detective Johnston testified that, as he and Detective 

Walker were approaching from one direction, Detectives 

Smith and Fussell were approaching from the direction in 

which appellant was walking. Detective Walker detained 

appellant, while Detective Smith retrieved the plastic bag. 

Detective Johnston performed a field test on the contents 

of the bag, based upon which he concluded that the bag 

contained approximately ten pieces of crack cocaine, and 

two smaller bags of marijuana. At that point, Detective 

Johnston arrested appellant. 

Detective Smith testified that he and Detective Fussell 

were working with Detectives Johnston and Walker on 

August 4, 1990. Detectives Johnston and Walker 

approached the lot from one direction, and he and 

Detective Fussell approached from the opposite direction. 

When the people saw Detective Johnston‘s car, they 

began to walk away, in different directions. Appellant 

walked toward Detectives Smith and Fussell. Detective 

Smith saw appellant throw away a plastic bag. He got out 

of his car, retrieved the plastic bag and turned it over to 

Detective Johnston. Detective *901 Smith said that he did 
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not recall talking to appellant on that day. 

Detective Walker testified that, when he and Detective 

Johnston arrived, the several males who were in the lot 

started to walk off in different directions. He said that he 

did not see appellant, or anyone else, throw or drop 

anything. However, he also said that he had not been 

watching appellant in particular. The testimony of 

Detective Fussell was to the same effect. 

Appellant proposed to present the testimony of Warren 

Barnes, appellant‘s brother, who had been present when 

appellant was arrested. The state objected that the 

testimony would relate, at least in part, to comments 

allegedly made by Detective Smith; that such testimony 

would be hearsay; and that, therefore, it would be 

inadmissible. The trial court directed that the testimony be 

proffered. 

During the proffer, Barnes testified that he was present at 

the vacant lot on August 4, 1990, when the detectives 

arrived. According to him, appellant had just arrived, and 

was walking toward him and the other males who were 

present, when the detectives arrived. He said that he was 

watching appellant at all times, and that he did not see 

appellant drop or throw anything. As he and appellant 

were walking away, Detective Smith and another detective 

asked them to stop. Detective Smith asked them to empty 

their pockets. Then Detective Smith walked down toward 

the area they had just left. According to him, ―Smith was 

just searching around, looking at the area like they 

normally do, I guess, looking for drugs that might be 

dropped or found.‖ Detective Smith then stopped, picked 

up a bag and turned around and told the other detective to 

― ‗[p]ut cuffs on the guy in the black shirt,‘ ‖ i.e., 

appellant. Then Detective Smith spoke to another person 

who had been a part of the group, Tyrone Baldwin, asking 

him to whom the bag belonged. When Detective Smith 

returned to where Barnes and appellant were being 

detained, Barnes told Detective Smith that the bag was not 

appellant‘s, and asked why he was arresting appellant. 

Detective Smith told Barnes to shut his mouth, or he 

would arrest him, too. Detective Smith then ―yelled out to 

the other officer and said, ‗Didn‘t you see him drop it?‘ 

And Officer Johnston said, ‗Yes, I saw him.‘ ‖ 

At the completion of the proffer, the state renewed its 

objection to any testimony regarding comments allegedly 

made by Detective Smith, arguing that such testimony was 

hearsay and, therefore, inadmissible. Defense counsel 

argued that the testimony regarding the comments 

allegedly made by Detective Smith was not hearsay 

because it was not being offered to prove the truth of the 

matters asserted. Rather, the testimony was being offered 

to impeach the testimony of Detectives Smith and 

Johnston. The trial court agreed with the state, and 

sustained its objections to the testimony. 

Appellant testified next. Defense counsel attempted to 

elicit from appellant what the various detectives, and in 

particular Detectives Johnston and Smith, had said during 

the encounter which ended in appellant‘s arrest. Appellant 

testified that, as Detective Johnston approached, the group 

broke up and everyone started to walk away, at which 

time Detective Johnston said, ― ‗Don‘t nobody want to 

talk to me today?‘ ‖ The state objected that this was 

hearsay. Defense counsel responded that this, and 

testimony which would follow, was not being offered to 

prove the truth of the matters asserted. Instead, it was 

intended to depict the states of mind of the various 

detectives at the time. The trial court sustained the 

objection. After the court had sustained two similar 

objections, defense counsel asked to be permitted to 

proffer the rest of her case. She told the court that her 

defense was that, prior to appellant‘s arrest, Detective 

Smith ―had threatened he was going to get [appellant].‖ 

She said that she intended to have appellant testify about 

the prior threats, and then to corroborate appellant‘s 

testimony by presenting the testimony of others who had 

witnessed those threats. According to her, her theory was 

that this provided ―a motive for the officers testifying as 

they did.‖ 

*902 On proffer, appellant said that, when Detective

Johnston asked whether anybody was going to stay and

talk to him, everyone except ―a guy named Tyrone‖

walked off. Detective Johnston stayed behind with

Tyrone. Detective Johnston said, ― ‗I got at least one

going to talk to me.‘ ‖ When appellant got to a bus stop at

the edge of the vacant lot, Detective Smith came up to him

and said, ― ‗Where you going?‘ ‖ At that point, another

detective grabbed appellant and his brother. Detective

Smith told the other detective to hold appellant and his

brother. Detective Smith said, ― ‗I‘m going to walk down

there and see if they dropped any dope.‘ ‖ Detective Smith

walked down the path, toward where the group had been.

He ―found something,‖ then walked over and began

talking to Tyrone. According to appellant, Detective

Smith ―was telling Tyrone, talking about ‗Whose dope

this is. Ain‘t that [appellant‘s] dope?‘ Say, ‗Ain‘t that

[appellant‘s] dope?‘ And Tyrone was giving the

impression that he didn‘t know, doing his hands like that.‖

Detective Smith then held the bag in the air and started

walking toward appellant, saying ― ‗I‘m tired of seeing

you on the street.‘ ‖ Detective Smith then told the other

detectives to handcuff appellant.
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Appellant also testified on proffer that, while Detective 

Johnston was transporting him to the jail, appellant asked, 

― ‗Why you taking me to jail? You know it ain‘t none of 

mine.‘ ‖ According to appellant, Detective Johnston 

responded, ― ‗Shut up. I know it ain‘t none of yours.‘ ... 

‗I‘m tired of seeing you on the street. You got a big 

mouth. You always running your mouth every time we see 

you.‘ ‖ 

According to appellant, approximately two months before 

his arrest, he had been in court testifying on behalf of a 

friend. As he was leaving, Detective Smith said to 

appellant and another person with whom appellant was 

walking, ― ‗I‘ll be seeing you two.‘ ‖ Then, approximately 

a month before appellant‘s arrest, Detectives Smith and 

Johnston were parked on appellant‘s aunt‘s property. 

Appellant‘s aunt told him to go and tell the detectives to 

get off of her property. Appellant did that, at which time 

Detective Smith ―jumped out‖ of the car and said, ― ‗Little 

punk, I can do whatever I want to. I work for the Leon 

County Sheriff‘ ‖; and ― ‗You little punk, I‘m going to get 

you. Keep running your mouth, I‘m going to get you. I‘m 

going to take you to jail.‘ ‖ At that point, Detective 

Johnston said to appellant, ― ‗You need to go on about 

your business.‘ ‖ (Appellant said that his aunt, his 

grandmother, and two of his cousins had been on the 

porch of his aunt‘s house when this incident occurred.) 

Finally, sometime after he had been arrested (and, 

apparently, released on bond), appellant was in the street 

near his aunt‘s house, when Detectives Smith and 

Johnston drove up. The detectives told appellant that 

―they didn‘t want [him] hanging around there.‖ Appellant 

responded, ― ‗Man, you know my aunt lives here.‘ ... ‗You 

got your little arrest. Why don‘t you go on and stop 

harassing me.‘ ‖ According to appellant, either Detective 

Smith or Detective Johnston said, ― ‗Shut up, little punk, 

I‘ll put you back in jail again like I did last time. All I got 

to do is say you dropped some dope.‘ ‖ 

Appellant next proffered the testimony of his aunt, 

grandmother and two cousins regarding the incident 

involving Detectives Johnston and Smith which appellant 

claimed had occurred at his aunt‘s house approximately a 

month before his arrest. The grandmother could remember 

virtually nothing about the incident. Although the aunt and 

two cousins remembered somewhat more about what had 

happened, none was able to testify from her own 

knowledge who the detective involved in the incident had 

been. 

Defense counsel concluded her proffer, at which point the 

state renewed its objection that all of the proffered 

testimony regarding discussions between appellant and the 

detectives or comments made by the detectives was 

hearsay. Defense counsel argued at length that the 

proffered testimony was admissible to show bias on the 

part of Detectives Johnston and Smith, and a motive for 

them to come into court and testify that appellant had 

dropped the bag. The trial court sustained the state‘s *903 

objection, and refused to permit the jury to hear any of the 

testimony regarding either the threats which appellant 

claimed Detectives Smith and Johnston had made or the 

comments which appellant claimed Detectives Smith and 

Johnston had made when he was arrested. 

 ―The trial court has wide discretion concerning the 

admissibility of evidence, and in the absence of an abuse 

of discretion, its ruling regarding admissibility will not be 

disturbed.‖ Bradford v. State, 460 So.2d 926, 930 (Fla. 2d 

DCA 1984), review denied, 467 So.2d 999 (Fla.1985). 

Applying this standard, we do not find any abuse of 

discretion with regard to the trial court‘s decision to 

exclude the proffered testimony of appellant‘s aunt, 

grandmother and two cousins. However, we are unable to 

reach a similar conclusion as to the decision to exclude 

the testimony of appellant and his brother regarding 

comments they claim were made by the detectives at the 

time of the encounter which ended in appellant‘s arrest 

and the testimony of appellant regarding other 

confrontations he claimed he had had with Detectives 

Johnston and Smith. 

 We believe that defense counsel below correctly argued 

that testimony regarding the comments made by the 

detectives during the encounter which resulted in 

appellant‘s arrest and the conversations during other 

confrontations between appellant and Detectives Johnston 

and Smith was not hearsay. Section 90.801(1)(c), Florida 

Statutes, defines ―[h]earsay‖ as ―a statement, other than 

one made by the declarant while testifying at the trial or 

hearing, offered in evidence to prove the truth of the 

matter asserted ‖ (emphasis added). Thus, ―[o]ut-of-court 

statements constitute hearsay only when offered in 

evidence to prove the truth of the matter asserted.‖ 

Anderson v. United States, 417 U.S. 211, 219, 94 S.Ct. 

2253, 2260, 41 L.Ed.2d 20, 28-29 (1974). ―The 

prohibition of the hearsay rule ... does not apply to all 

words or utterances merely as such.... The hearsay rule 

excludes extrajudicial utterances only when offered for a 

special purpose, namely, as assertions to evidence the 

truth of the matter asserted.‖ 6 Wigmore, Evidence § 

1766, at 251 (Chadbourn rev. 1976). 

 Neither the testimony regarding the comments made by 

the detectives during the encounter which ended in 
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appellant‘s arrest nor the testimony regarding 

conversations during prior confrontations between 

appellant and Detectives Johnston and Smith was ―offered 

in evidence to prove the truth of the matter asserted.‖ 

Rather, the former was offered to establish what 

Detectives Johnston and Smith knew or believed during 

the encounter, and bias on their part toward appellant; and 

the latter was offered to establish bias on the part of 

Detectives Johnston and Smith toward appellant. 

―[U]tterances which circumstantially indicate a specific 

state of mind causing them‖ do not constitute hearsay. Id. 

§ 1790, at 320. Likewise, utterances of a witness

indicating bias are admissible for impeachment purposes.

They do not constitute hearsay when offered for such a

purpose. Id. § 1792.

In Webb v. State, 336 So.2d 416 (Fla. 2d DCA 1976), the 

defendant had been accused and convicted of sale of 

marijuana to an officer of the Anna Maria Police 

Department. At trial, the defense had been prohibited 

from offering testimony that, approximately two weeks 

before his arrest for sale of marijuana, defendant had filed 

suit against the City of Anna Maria and its Police Chief, 

alleging false arrest; and the Police Chief had had a 

conversation with his former Chief Detective, during 

which the latter had suggested ―the possibility of arresting 

[defendant] on a DWI charge to discourage him from 

prosecuting that suit,‖ to which ―[t]he Chief replied that 

[he] should not worry about it because [defendant] was 

‗being taken care of.‘ ‖ Id. at 418. On appeal, the court 

concluded that the testimony had been improperly 

excluded, and reversed. The court said: 

Bias or prejudice of a witness has an important bearing 

on his credibility, and evidence tending to show such 

bias is relevant. We make no comment on the merits of 

appellant‘s defense, that he was ―framed‖ by the police 

department *904 because of his civil suit, but we hold 

he was entitled to have that evidence presented to the 

jury. Here, both appellant‘s and [the former Chief 

Detective‘s] testimony would have shed light on any 

bias or interest the Police Chief and his subordinates 

may have had in the outcome of appellant‘s criminal 

trial. 

Id. 

A similar result was reached in Lombardi v. State, 358 

So.2d 220 (Fla. 1st DCA 1978). There, the defendant had 

been accused and convicted of two counts of assault on a 

law enforcement officer, and one count of attempted 

possession of a concealed weapon. At trial, defendant had 

been permitted to testify that one of the officers who had 

stopped defendant for an alleged traffic violation which 

led to defendant‘s arrest had said ―that he ... understood 

appellant ‗liked to complain about officers,‘ and that 

appellant was ‗a troublemaker.‘ ‖ Id. at 221. However, 

defendant had been prohibited from testifying that he had 

previously filed a civil action against the Sheriff‘s 

Department, and that one of the officers against whom he 

had filed the action had been involved in his arrest. 

Concluding that the trial court had erroneously excluded 

such testimony, this court reversed, citing Webb. 

 We believe that, for purposes of this appeal, this case is 

indistinguishable from Webb and Lombardi. As in those 

cases, so here, there was a direct conflict between the 

testimony of appellant and his witnesses and the testimony 

of the detectives. The state‘s position was that Detectives 

Johnston and Smith had seen appellant discard a bag 

which contained drugs; appellant‘s position was that he 

had not possessed any drugs, and that he was being 

―framed‖ by Detectives Johnston and Smith because of 

their animus toward him. It is clear that the testimony 

which the trial court excluded was critical to appellant‘s 

theory of the case. Therefore, we are constrained to 

conclude that, when the trial court refused to permit 

defense counsel to present that testimony to the jury, it 

abused its discretion. Accordingly, we must reverse 

appellant‘s convictions, and remand for a new trial. 

In conclusion, we wish to make it clear that what we have 

written is not intended as an expression of opinion 

regarding the merit of appellant‘s defense. Whether 

appellant‘s version of the facts or that presented by the 

state‘s witnesses is more believable is a question which 

must be answered by the jury, as the trier of fact. Today, 

we hold only that appellant was entitled to present the 

proffered testimony regarding that defense to the jury. 

REVERSED and REMANDED, with directions. 

WIGGINTON and ALLEN, JJ., concur. 

All Citations 
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Synopsis 

Background: Defendant was convicted in the Circuit 

Court, Pasco County, Mary M. Handsel, J., of offenses 

including kidnapping with intent to inflict bodily harm or 

terrorize. Defendant appealed. 

Holdings: The District Court of Appeal, Lucas, J., held 

that: 

proffered testimony that state witness, who was testifying 

pursuant to plea agreement, had told defense witness that 

he was ―going to blame it all [on defendant and] come to 

court and point fingers at [defendant]‖ was not hearsay; 

and 

erroneous exclusion of that testimony was not harmless. 

Affirmed in part, reversed in part, and remanded for a new 

trial. 

*576 Appeal from the Circuit Court for Pasco County;

Mary M. Handsel, Judge.

Attorneys and Law Firms 

Howard L. Dimmig, II, Public Defender, and Kevin E. 

Leisure, Special Assistant Public Defender, Bartow, for 

Appellant. 

Pamela Jo Bondi, Attorney General, Tallahassee, and 

Cornelius C. Demps, Assistant Attorney General, Tampa, 

for Appellee. 

Opinion 

LUCAS, Judge. 

Vanessa Musson was convicted after a jury trial of 

aggravated battery, simple battery, kidnapping with intent 

to inflict bodily harm or terrorize, grand theft of a motor 

vehicle, and armed robbery. On appeal, Ms. Musson 

raises two grounds for reversal of her conviction and 

sentence of life without parole for kidnapping. Finding 

merit in her argument that the trial court improperly 

excluded a defense witness‘ testimony, we reverse the 

judgment of conviction and sentence for kidnapping but 

affirm in all other respects. 

*577 I.

In the late afternoon of September 14, 2012, Bobbie Jo

Curtis and her son, Bryan Curtis, tied seventy-one-year-

old Joseph Bruno to a chair inside his house, repeatedly

threatened him, beat him severely, took his handgun and

van keys, and robbed him of his personal property.1 At

some point during the commission of these crimes, Ms.

Curtis decided to enlist the aid of her friend Ms. Musson.

Depending on one‘s view of the evidence, Ms. Musson‘s

role upon arriving at Mr. Bruno‘s house was either (a)

limited to assisting the Curtises with packing and

disposing of Mr. Bruno‘s van and, at some point, battering

a well-meaning neighbor who came inside the house to

investigate what was happening or (b) actively

participating in nearly the entire enterprise, including Mr.

Bruno‘s beating, armed robbery, and kidnapping.

At trial neither Mr. Bruno nor the neighbor could 

positively state whether Ms. Musson had any interaction 

5
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with Mr. Bruno, nor could they describe her involvement 

with the robbery. Ms. Curtis and Ms. Musson did not 

testify. Bryan Curtis, who had reached a prior plea 

agreement with the State, testified as a State witness. Mr. 

Curtis provided the only trial testimony about the details 

of the robbery, the aggravated battery of Mr. Bruno, and 

Ms. Musson‘s participation in these crimes. Mr. Curtis 

claimed that early on in the robbery, after binding Mr. 

Bruno to the chair, his mother left in Mr. Bruno‘s van to 

pick up Ms. Musson. According to Mr. Curtis, Ms. 

Musson arrived at the house while he was still gathering 

Mr. Bruno‘s effects and while Mr. Bruno was still 

conscious. Mr. Curtis testified that Ms. Musson emptied 

Mr. Bruno‘s wallet, found a debit card, and demanded that 

Mr. Bruno tell her his personal identification number. Mr. 

Curtis recounted that when Mr. Bruno refused, Ms. 

Musson proceeded to threaten and strike Mr. Bruno 

repeatedly with a baseball bat. According to Mr. Curtis, 

Ms. Musson also struggled with the neighbor, striking him 

on the head with a hammer while the three of them (Ms. 

Musson, Ms. Curtis, and Mr. Curtis) were loading Mr. 

Bruno‘s property into the van.2 Finally, Mr. Curtis stated 

that the three of them fled the house together in Mr. 

Bruno‘s van. 

Ms. Musson recalled a quite different version of events in 

her video-recorded police interview, which was presented 

to the jury. Ms. Musson admitted she arrived at Mr. 

Bruno‘s house at Ms. Curtis‘ behest, entered the kitchen, 

helped load Mr. Bruno‘s effects into his van, struck a 

neighbor (because, she claimed, he attacked her), and 

drove the van away from the house. However, Ms. 

Musson maintained she never participated in any violence 

against Mr. Bruno because, according to Ms. Musson, she 

was never aware that Mr. Bruno was even in the house. 

To support her theory of defense and undermine Mr. 

Curtis‘ credibility, Ms. Musson sought to introduce the 

testimony of Twila Baccile. Ms. Baccile had, at some 

point, while being transported in a police van, engaged in 

a conversation through a grate with a man she believed to 

be Mr. Curtis. She claimed that they discussed these 

crimes during the ride. Ms. Baccile would have testified 

Mr. Curtis made statements to her that he was ―going to 

blame it all [on] Vanessa ... [and] come to court and ... 

point fingers at Vanessa.‖ *578 Ms. Baccile would have 

further testified that Mr. Curtis told her that he had 

―threatened Vanessa‘s life,‖ that Ms. Musson was ―an 

easy target,‖ and that he ―was going to blame it on 

Vanessa because she was outside.‖ 

The trial court ruled that Ms. Baccile‘s testimony was 

inadmissible hearsay as it was offered ―for the truth of the 

matter asserted, because the truth of the matter asserted is 

he plans to blame it all on her.‖ The court struck Ms. 

Baccile as a witness, and the jury found Ms. Musson 

guilty of aggravated battery, simple battery, kidnapping, 

grand theft of an automobile, and armed robbery. The 

circuit court entered judgment and sentenced Ms. Musson 

to fifteen years in prison for the aggravated battery 

conviction, life without parole for the kidnapping and 

armed robbery convictions, and to time served for the 

remaining counts, all to run concurrently. Ms. Musson 

then timely appealed.3

II. 

 We review the trial court‘s exclusion of evidence for an 

abuse of discretion. D.M.L. v. State, 976 So.2d 670, 673 

(Fla. 2d DCA 2008). ―We recognize that a trial court has 

wide discretion in areas concerning the admissibility of 

evidence, but this discretion is obviously limited by the 

rules of evidence.‖ Alcantar v. State, 987 So.2d 822, 825 

(Fla. 2d DCA 2008). Moreover, ―[i]f there is any 

possibility of a tendency of evidence to create a 

reasonable doubt, the rules of evidence are usually 

construed to allow for its admissibility.‖ Vannier v. State, 

714 So.2d 470, 472 (Fla. 4th DCA 1998). A proper 

application of the rules of evidence warrants reversal here. 

 While correctly capturing the essence of Ms. Baccile‘s 

proffered testimony—which was, indeed, a recitation of 

Mr. Curtis‘ alleged out-of-court statements—the trial 

court failed to apply an important definitional limitation of 

the hearsay rule. See Lark v. State, 617 So.2d 782, 788 

(Fla. 1st DCA 1993) (―If an out-of-court statement is 

offered in court to prove the truth of the facts contained in 

the statement, it is hearsay. If an out-of-court statement is 

not offered to prove the facts contained in the statement, it 

is not hearsay.‖ (quoting Charles W. Ehrhardt, Florida 

Evidence, § 801.2 (1992 ed.))).4 Mr. Curtis‘ statements to 

Ms. Baccile were offered, not as substantive evidence of 

their truth, but to impeach Mr. Curtis‘ credibility as a 

witness. See § 90.608(2), Fla. Stat. (2013) (―Any party ... 

may attack the credibility of a witness by .... [s]howing 

that the witness is biased.‖). That is, Ms. Baccile‘s 

testimony would have relayed Mr. Curtis‘ statements of 

his intention to exaggerate or fabricate the extent of Ms. 

Musson‘s involvement in these crimes. As the Fourth 

District has observed, 
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*579 [u]tterances of a witness indicating motive or bias

do not constitute hearsay when offered for

impeachment purposes. ―Because liberty is at risk in a

criminal case, a defendant is afforded wide latitude to

develop the motive behind a witness‘ testimony.‖ If

cross-examination alone is not sufficient to expose a

witness‘ improper motives, a defendant may present

other impeachment testimony.

Green v. State, 691 So.2d 49, 50 (Fla. 4th DCA 1997)

(citations omitted) (quoting Livingston v. State, 678

So.2d 895, 897 (Fla. 4th DCA 1996)); see also Fields

v. State, 608 So.2d 899, 903 (Fla. 1st DCA 1992)

(―Likewise, utterances of a witness indicating bias are

admissible for impeachment purposes. They do not

constitute hearsay when offered for such a purpose.‖).

 The trial in this case appeared to turn on one or two 

witnesses‘ recollection of events. Ms. Baccille‘s testimony 

about one witness‘ alleged bias or motive would be of 

vital relevance. See Webb v. State, 336 So.2d 416, 418 

(Fla. 2d DCA 1976) (―Bias or prejudice of a witness has 

an important bearing on his credibility, and evidence 

tending to show such bias is relevant.‖). Thus, we cannot 

say that the excluded testimony was harmless; to the 

contrary, Mr. Curtis‘ credibility went to the heart of the 

State‘s case against Ms. Musson. See State v. DiGuilio, 

491 So.2d 1129, 1135 (Fla.1986) (stating that harmless 

error test places the burden on State ―to prove beyond a 

reasonable doubt that the error complained of did not 

contribute to the verdict or, alternatively stated, that there 

is no reasonable possibility that the error contributed to 

the conviction‖); Alford v. State, 47 Fla. 1, 36 So. 436, 

438 (1904) (―Questions touching interest, motives, 

animus, or the status of witnesses to the suit, or parties to 

it are not collateral or immaterial.... [A]nd it is not within 

the discretion of the court to exclude [such evidence].‖). 

III. 

Accordingly, we reverse the circuit court‘s judgment of 

conviction against Ms. Musson on the charge of 

kidnapping and remand this case for a new trial on that 

charge. We affirm the judgment in all other respects. 

Affirmed in part, reversed in part, and remanded for a new 

trial. 

SILBERMAN and SLEET, JJ., Concur. 

All Citations 

184 So.3d 575, 41 Fla. L. Weekly D244 
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Footnotes 

1 Ms. Curtis and her son had been staying in a guest room at Mr. Bruno’s house for approximately a week before the 

robbery. 

2 The items allegedly handled by Ms. Musson were later tested and did not contain any trace of Ms. Musson’s DNA. 

3 For reasons that are not clear to us, on appeal, Ms. Musson only challenges the propriety of her kidnapping 
conviction. 

4 The trial court’s error may have proceeded in part from a mistaken view that Ms. Musson had not laid the proper 

predicate to impeach Mr. Curtis through Ms. Baccile’s testimony. The court indicated that the defendant would have to 

first address Mr. Curtis on the matters raised in Ms. Baccile’s testimony before she could be called to testify. Although 

such a procedure is necessary to impeach a witness under the prior inconsistent statement hearsay exception, ―[t]his 

kind of precondition or prior foundation for evidence tending to show bias has long been disapproved.‖ Purcell v. 

State, 735 So.2d 579, 580 (Fla. 4th DCA 1999). Rather, ―the hostility of a witness towards a party against whom he is 
called may be proved by any competent evidence ... [including] the testimony of other witnesses....‖ Jones v. State, 
678 So.2d 890, 893 (Fla. 4th DCA 1996) (quoting Alford v. State, 47 Fla. 1, 36 So. 436, 438 (1904)). 

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 
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Synopsis 

Defendant was convicted in the United States District 

Court for the Central District of California of bank 

robbery, and he appealed. The United States Court of 

Appeals for the Ninth Circuit 707 F.2d 1013, reversed, 

and petition for certiorari was filed. The Supreme Court, 

Justice Rehnquist, held that evidence showing the 

membership of defendant and a defense witness in a 

prison gang and showing that gang‘s tenets required its 

members to lie, cheat, steal and kill to protect each other 

was sufficiently probative of defense witness‘ possible 

bias toward defendant to warrant its admission into 

evidence in prosecution for bank robbery. 

Reversed. 

**465 *45 Syllabus* 

Respondent and two cohorts were indicted for bank 

robbery. The cohorts pleaded guilty but respondent went 

to trial. One of the cohorts, Ehle, agreed to testify against 

respondent. Respondent informed the District Court that 

he would seek to counter Ehle‘s testimony with that of one 

Mills, who would testify that after the robbery Ehle had 

admitted to Mills that Ehle intended to implicate 

respondent falsely, in order to receive favorable treatment 
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from the Government. The prosecutor in turn disclosed 

that he intended to discredit Mills‘ testimony by calling 

Ehle back to the stand to testify that respondent, Mills, 

and Ehle were all members of a secret prison gang that 

was sworn to perjury and self-protection on each 

member‘s behalf. When, upon being cross-examined by 

the prosecutor, Mills denied knowledge of the prison 

gang, the prosecutor, as permitted by the District Court, 

recalled Ehle, who testified that he, respondent, and Mills 

were members of the prison gang and described the gang 

and its tenets. The jury convicted respondent. The Court 

of Appeals reversed, holding that Ehle‘s rebuttal 

testimony was admitted not just to show that respondent‘s 

and Mills‘ membership in the prison gang might cause 

Mills to color his testimony but also to show that because 

Mills belonged to the gang he must be lying on the stand. 

The court further held that Ehle‘s testimony implicated 

respondent as a member of the gang, but that since 

respondent did not take the stand, the testimony could not 

have been offered to impeach him and prejudiced him ―by 

mere association.‖ 

Held: The evidence showing Mills‘ and respondent‘s 

membership in the prison gang was sufficiently probative 

of Mills‘ possible bias towards respondent to warrant its 

admission into evidence. Pp. 467–471. 

(a) While the Federal Rules of Evidence do not by their

terms deal with impeachment for ―bias,‖ it is clear that the

Rules do contemplate such impeachment. It is permissible

to impeach a witness by showing his bias under the Rules

just as it was permissible to do so before their adoption.

Here, Ehle‘s testimony about the prison gang certainly

made the existence of Mills‘ bias towards respondent

more probable, and it was thus relevant to support that

inference. A witness‘ and a party‘s common membership

in an organization, even without proof that the witness or

party **466 has personally adopted its tenets, is certainly

probative of *46 bias. Scales v. United States, 367 U.S.

203, 81 S.Ct. 1469, 6 L.Ed.2d 782, and Brandenburg v.

Ohio, 395 U.S. 444, 89 S.Ct. 1827, 23 L.Ed.2d 430,

distinguished. Pp. 468–470.

(b) The District Court did not abuse its discretion under

Federal Rule of Evidence 403 in admitting Ehle‘s full

description of the prison gang and its tenets, since the type

of organization in which a witness and a party share

membership may be relevant to show bias. The attributes

of the prison gang bore directly not only on the fact of

bias but also on the source and strength of Mills‘ bias. P.

470.

(c) It was not error under Federal Rule of Evidence

608(b)—which allows a cross-examiner to impeach a 

witness by asking him about specific instances of past 

conduct, other than crimes covered by Rule 609, which 

are probative of his veracity—to cross-examine Mills 

about the prison gang to show, in addition to Mills‘ bias, 

his membership in the gang as past conduct bearing on his 

veracity. Nor was it error under Rule 608(b) to admit 

Ehle‘s rebuttal testimony concerning the gang. The 

proffered testimony with respect to Mills‘ membership in 

the gang sufficed to show potential bias in respondent‘s 

favor, and such extrinsic evidence is admissible to show 

bias. It is true that because of the gang‘s tenets that the 

testimony described, the testimony might also have 

impeached Mills‘ veracity directly. But there is no rule of 

evidence that provides that testimony admissible for one 

purpose and inadmissible for another purpose is thereby 

rendered inadmissible. P. 470. 

707 F.2d 1013 (CA9 1983), reversed. 

Attorneys and Law Firms 

Assistant Attorney General Trott argued the cause for the 

United States. With him on the brief were Solicitor 

General Lee, Deputy Solicitor General Frey, Samuel A. 

Alito, Jr., and Gloria C. Phares. 

Yolanda Barrera Gomez, by appointment of the Court, 

post, p. 809, argued the cause for respondent. With her on 

the brief was Peter M. Horstman. 

Opinion 

Justice REHNQUIST delivered the opinion of the Court. 

A divided panel of the Court of Appeals for the Ninth 

Circuit reversed respondent‘s conviction for bank 

robbery.1 The Court of Appeals held that the District 

Court improperly admitted testimony which impeached 

one of respondent‘s *47 witnesses. We hold that the 

District Court did not err, and we reverse. 

Respondent John Abel and two cohorts were indicted for 

robbing a savings and loan in Bellflower, Cal., in violation 

of 18 U.S.C. §§ 2113(a) and (d). The cohorts elected to 

plead guilty, but respondent went to trial. One of the 

cohorts, Kurt Ehle, agreed to testify against respondent 

and identify him as a participant in the robbery. 

Respondent informed the District Court at a pretrial 

conference that he would seek to counter Ehle‘s testimony 

with that of Robert Mills. Mills was not a participant in 
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the robbery but was friendly with respondent and with 

Ehle, and had spent time with both in prison. Mills 

planned to testify that after the robbery Ehle had admitted 

to Mills that Ehle intended to implicate respondent falsely, 

in order to receive favorable treatment from the 

Government. The prosecutor in turn disclosed that he 

intended to discredit Mills‘ testimony by calling Ehle back 

to the stand and eliciting from Ehle the fact that 

respondent, Mills, and Ehle were all members of the 

―Aryan Brotherhood,‖ a secret prison gang that required 

its members always to deny the existence of the 

organization and to commit perjury, theft, and murder on 

each member‘s behalf. 

Defense counsel objected to Ehle‘s proffered rebuttal 

testimony as too prejudicial to respondent. After a lengthy 

discussion in chambers the District Court decided to 

permit the prosecutor to cross-examine Mills about the 

gang, and if Mills denied knowledge of the gang, to 

introduce Ehle‘s rebuttal testimony concerning the tenets 

of the gang and Mills‘ and respondent‘s membership in it. 

The District Court held that the probative value of Ehle‘s 

rebuttal testimony **467 outweighed its prejudicial effect, 

but that respondent might be entitled to a limiting 

instruction if his counsel would submit one to the court. 

At trial Ehle implicated respondent as a participant in the 

robbery. Mills, called by respondent, testified that Ehle 

*48 told him in prison that Ehle planned to implicate

respondent falsely. When the prosecutor sought to cross-

examine Mills concerning membership in the prison gang,

the District Court conferred again with counsel outside of

the jury‘s presence, and ordered the prosecutor not to use

the term ―Aryan Brotherhood‖ because it was unduly

prejudicial. Accordingly, the prosecutor asked Mills if he

and respondent were members of a ―secret type of prison

organization‖ which had a creed requiring members to

deny its existence and lie for each other. When Mills

denied knowledge of such an organization the prosecutor

recalled Ehle.

Ehle testified that respondent, Mills, and he were indeed 

members of a secret prison organization whose tenets 

required its members to deny its existence and ―lie, cheat, 

steal [and] kill‖ to protect each other. The District Court 

sustained a defense objection to a question concerning the 

punishment for violating the organization‘s rules. Ehle 

then further described the organization and testified that 

―in view of the fact of how close Abel and Mills were‖ it 

would have been ―suicide‖ for Ehle to have told Mills 

what Mills attributed to him. Respondent‘s counsel did 

not request a limiting instruction and none was given. 

The jury convicted respondent. On his appeal a divided 

panel of the Court of Appeals reversed. 707 F.2d 1013 

(1983). The Court of Appeals held that Ehle‘s rebuttal 

testimony was admitted not just to show that respondent‘s 

and Mills‘ membership in the same group might cause 

Mills to color his testimony; the court held that the 

contested evidence was also admitted to show that 

because Mills belonged to a perjurious organization, he 

must be lying on the stand. This suggestion of perjury, 

based upon a group tenet, was impermissible. The court 

reasoned: 

―It is settled law that the government may not convict 

an individual merely for belonging to an organization 

that advocates illegal activity. Scales v. United States, 

367 U.S. 203, 219–24 [81 S.Ct. 1469, 1481–83, 6 

L.Ed.2d 782] ...; *49 Brandenb[u]rg v. Ohio, 395 U.S.

444 [89 S.Ct. 1827, 23 L.Ed.2d 430].... Rather, the 

government must show that the individual knows of and 

personally accepts the tenets of the organization. 

Neither should the government be allowed to impeach 

on the grounds of mere membership, since membership, 

without more, has no probative value. It establishes 

nothing about the individual‘s own actions, beliefs, or 

veracity.‖ Id., at 1013, 1016 (citations omitted). 

The court concluded that Ehle‘s testimony implicated 

respondent as a member of the gang; but since respondent 

did not take the stand, the testimony could not have been 

offered to impeach him and it prejudiced him ―by mere 

association.‖ Id., at 1017. 

We hold that the evidence showing Mills‘ and 

respondent‘s membership in the prison gang was 

sufficiently probative of Mills‘ possible bias towards 

respondent to warrant its admission into evidence. Thus it 

was within the District Court‘s discretion to admit Ehle‘s 

testimony, and the Court of Appeals was wrong in 

concluding otherwise. 

Both parties correctly assume, as did the District Court 

and the Court of Appeals, that the question is governed by 

the Federal Rules of Evidence. But the Rules do not by 

their terms deal with impeachment for ―bias,‖ although 

they do expressly treat impeachment by character 

evidence and conduct, Rule 608, by evidence of 

conviction of a crime, Rule 609, and by showing of 

religious beliefs or opinion, Rule 610. Neither party has 

suggested what significance we should attribute to this 

fact. Although we are nominally the promulgators of the 

Rules, and should in theory need only to consult our 

collective memories to analyze the situation properly, we 

are in truth merely a conduit when we deal with **468 an 

undertaking as substantial as the preparation of the 
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Federal Rules of Evidence. In the case of these Rules, too, 

it must be remembered that Congress extensively 

reviewed our submission, and considerably revised it. See 

28 U.S.C. §§ 2076, 2076; 4 J. Bailey III & O. Trelles II, 

Federal Rules of *50 Evidence: Legislative Histories and 

Related Documents (1980). 

  

Before the present Rules were promulgated, the 

admissibility of evidence in the federal courts was 

governed in part by statutes or Rules, and in part by case 

law. See, e.g., Fed.Rule Civ.Proc. 43(a) (prior to 1975 

amendment); Fed.Rule Crim.Proc. 26 (prior to 1975 

amendment); Palmer v. Hoffman, 318 U.S. 109, 63 S.Ct. 

477, 87 L.Ed. 645 (1943); Funk v. United States, 290 U.S. 

371, 54 S.Ct. 212, 78 L.Ed. 369 (1933); Shepard v. 

United States, 290 U.S. 96, 54 S.Ct. 22, 78 L.Ed. 196 

(1933). This Court had held in Alford v. United States, 

282 U.S. 687, 51 S.Ct. 218, 75 L.Ed. 624 (1931), that a 

trial court must allow some cross-examination of a witness 

to show bias. This holding was in accord with the 

overwhelming weight of authority in the state courts as 

reflected in Wigmore‘s classic treatise on the law of 

evidence. See id. at 691, 54 S.Ct., at 219, citing 3 J. 

Wigmore, Evidence § 1368 (2d ed. 1923); see also 

District of Columbia v. Clawans, 300 U.S. 617, 630–633, 

57 S.Ct. 660, 664–666, 81 L.Ed. 843 (1937). Our decision 

in Davis v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39 

L.Ed.2d 347 (1974), holds that the Confrontation Clause 

of the Sixth Amendment requires a defendant to have 

some opportunity to show bias on the part of a 

prosecution witness. 

  

With this state of unanimity confronting the drafters of the 

Federal Rules of Evidence, we think it unlikely that they 

intended to scuttle entirely the evidentiary availability of 

cross-examination for bias. One commentator, recognizing 

the omission of any express treatment of impeachment for 

bias, prejudice, or corruption, observes that the Rules 

―clearly contemplate the use of the above-mentioned 

grounds of impeachment.‖ E. Cleary, McCormick on 

Evidence § 40, p. 85 (3d ed. 1984). Other commentators, 

without mentioning the omission, treat bias as a 

permissible and established basis of impeachment under 

the Rules. 3 D. Louisell & C. Mueller, Federal Evidence § 

341, p. 470 (1979); 3 J. Weinstein & M. Berger, 

Weinstein‘s Evidence ¶ 607[03] (1981). 

  

We think this conclusion is obviously correct. Rule 401 

defines as ―relevant evidence‖ evidence having any 

tendency *51 to make the existence of any fact that is of 

consequence to the determination of the action more 

probable or less probable than it would be without the 

evidence. Rule 402 provides that all relevant evidence is 

admissible, except as otherwise provided by the United 

States Constitution, by Act of Congress, or by applicable 

rule. A successful showing of bias on the part of a witness 

would have a tendency to make the facts to which he 

testified less probable in the eyes of the jury than it would 

be without such testimony. 

  

The correctness of the conclusion that the Rules 

contemplate impeachment by showing of bias is 

confirmed by the references to bias in the Advisory 

Committee Notes to Rules 608 and 610, and by the 

provisions allowing any party to attack credibility in Rule 

607, and allowing cross-examination on ―matters affecting 

the credibility of the witness‖ in Rule 611(b). The Courts 

of Appeals have upheld use of extrinsic evidence to show 

bias both before and after the adoption of the Federal 

Rules of Evidence. See, e.g., United States v. James, 609 

F.2d 36, 46 (CA2 1979), cert. denied, 445 U.S. 905, 100 

S.Ct. 1082, 63 L.Ed.2d 321 (1980); United States v. 

Frankenthal, 582 F.2d 1102, 1106 (CA7 1978); United 

States v. Brown, 547 F.2d 438, 445–446 (CA8), cert. 

denied sub nom. Hendrix v. United States, 430 U.S. 937, 

97 S.Ct. 1566, 51 L.Ed.2d 784 (1977); United States v. 

Harvey, 547 F.2d 720, 722 (CA2 1976); United States v. 

Robinson, 174 U.S.App.D.C. 224, 227–228, 530 F.2d 

1076, 1079–1080 (1976); United States v. Blackwood, 

456 F.2d 526, 530 (CA2), cert. denied, 409 U.S. 863, 93 

S.Ct. 154, 34 L.Ed.2d 110 (1972). 

  

We think the lesson to be drawn from all of this is that it is 

permissible to impeach a **469 witness by showing his 

bias under the Federal Rules of Evidence just as it was 

permissible to do so before their adoption. In this 

connection, the comment of the Reporter for the Advisory 

Committee which drafted the Rules is apropos: 

―In principle, under the Federal Rules no common law 

of evidence remains. ‗All relevant evidence is 

admissible, except as otherwise provided....‘ In reality, 

of course, *52 the body of common law knowledge 

continues to exist, though in the somewhat altered form 

of a source of guidance in the exercise of delegated 

powers.‖ Cleary, Preliminary Notes on Reading the 

Rules of Evidence, 57 Neb.L.Rev. 908, 915 (1978) 

(footnote omitted). 

  

Ehle‘s testimony about the prison gang certainly made the 

existence of Mills‘ bias towards respondent more 

probable. Thus it was relevant to support that inference. 

Bias is a term used in the ―common law of evidence‖ to 

describe the relationship between a party and a witness 

which might lead the witness to slant, unconsciously or 

otherwise, his testimony in favor of or against a party. 
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Bias may be induced by a witness‘ like, dislike, or fear of 

a party, or by the witness‘ self-interest. Proof of bias is 

almost always relevant because the jury, as finder of fact 

and weigher of credibility, has historically been entitled to 

assess all evidence which might bear on the accuracy and 

truth of a witness‘ testimony. The ―common law of 

evidence‖ allowed the showing of bias by extrinsic 

evidence, while requiring the cross-examiner to ―take the 

answer of the witness‖ with respect to less favored forms 

of impeachment. See generally McCormick on Evidence, 

supra, § 40, at 89; Hale, Bias as Affecting Credibility, 1 

Hastings L.J. 1 (1949). 

  

Mills‘ and respondent‘s membership in the Aryan 

Brotherhood supported the inference that Mills‘ testimony 

was slanted or perhaps fabricated in respondent‘s favor. A 

witness‘ and a party‘s common membership in an 

organization, even without proof that the witness or party 

has personally adopted its tenets, is certainly probative of 

bias. We do not read our holdings in Scales v. United 

States, 367 U.S. 203, 81 S.Ct. 1469, 6 L.Ed.2d 782 

(1961), and Brandenburg v. Ohio, 395 U.S. 444, 89 S.Ct. 

1827, 23 L.Ed.2d 430 (1969), to require a different 

conclusion. Those cases dealt with the constitutional 

requirements for convicting persons under the Smith Act 

and state syndicalism laws for belonging to organizations 

which espoused illegal aims and engaged in illegal  *53 

conduct. Mills‘ and respondent‘s membership in the 

Aryan Brotherhood was not offered to convict either of a 

crime, but to impeach Mills‘ testimony. Mills was subject 

to no sanction other than that he might be disbelieved. 

Under these circumstances there is no requirement that the 

witness must be shown to have subscribed to all the tenets 

of the organization, either casually or in a manner 

sufficient to permit him to be convicted under laws such 

as those involved in Scales and Brandenburg.2 For 

purposes of the law of evidence the jury may be permitted 

to draw an inference of subscription to the tenets of the 

organization from membership alone, even though such an 

inference would not be sufficient to convict beyond a 

reasonable doubt in a criminal prosecution under the 

Smith Act. 

  

Respondent argues that even if the evidence of 

membership in the prison gang were relevant to show bias, 

the District Court erred in permitting a full description of 

the gang and its odious tenets. Respondent contends that 

the District Court abused its discretion under Federal Rule 

of Evidence 4033 , because the prejudicial effect **470 of 

the contested evidence outweighed its probative value. In 

other words, testimony about the gang inflamed the jury 

against respondent, and the chance that he would be 

convicted by his mere association with the organization 

outweighed any probative value the testimony may have 

had on Mills‘ bias. 

  

*54 Respondent specifically contends that the District 

Court should not have permitted Ehle‘s precise 

description of the gang as a lying and murderous group. 

Respondent suggests that the District Court should have 

cut off the testimony after the prosecutor had elicited that 

Mills knew respondent and both may have belonged to an 

organization together. This argument ignores the fact that 

the type of organization in which a witness and a party 

share membership may be relevant to show bias. If the 

organization is a loosely knit group having nothing to do 

with the subject matter of the litigation, the inference of 

bias arising from common membership may be small or 

nonexistent. If the prosecutor had elicited that both 

respondent and Mills belonged to the Book of the Month 

Club, the jury probably would not have inferred bias even 

if the District Court had admitted the testimony. The 

attributes of the Aryan Brotherhood—a secret prison sect 

sworn to perjury and self-protection—bore directly not 

only on the fact of bias but also on the source and strength 

of Mills‘ bias. The tenets of this group showed that Mills 

had a powerful motive to slant his testimony towards 

respondent, or even commit perjury outright. 

  

A district court is accorded a wide discretion in 

determining the admissibility of evidence under the 

Federal Rules. Assessing the probative value of common 

membership in any particular group, and weighing any 

factors counseling against admissibility is a matter first for 

the district court‘s sound judgment under Rules 401 and 

403 and ultimately, if the evidence is admitted, for the 

trier of fact. 

  

Before admitting Ehle‘s rebuttal testimony, the District 

Court gave heed to the extensive arguments of counsel, 

both in chambers and at the bench. In an attempt to avoid 

undue prejudice to respondent the court ordered that the 

name ―Aryan Brotherhood‖ not be used. The court also 

offered to give a limiting instruction concerning the 

testimony, and it sustained defense objections to the 

prosecutor‘s questions concerning the punishment meted 

out to unfaithful members. These precautions did not 

prevent all prejudice to respondentfrom *55 Ehle‘s 

testimony, but they did, in our opinion, ensure that the 

admission of this highly probative evidence did not 

unduly prejudice respondent. We hold there was no abuse 

of discretion under Rule 403 in admitting Ehle‘s 

testimony as to membership and tenets. 

  

Respondent makes an additional argument based on Rule 

608(b). That Rule allows a cross-examiner to impeach a 
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witness by asking him about specific instances of past 

conduct, other than crimes covered by Rule 609, which 

are probative of his veracity or ―character for truthfulness 

or untruthfulness.‖4 The Rule limits the inquiry to cross-

examination of the witness, however, and prohibits the 

cross-examiner from introducing extrinsic evidence of the 

witness‘ past conduct. 

Respondent claims that the prosecutor cross-examined 

Mills about the gang not to show bias but to offer Mills‘ 

membership in the gang as past conduct bearing on his 

veracity. This was error under Rule 608(b), respondent 

contends, because the **471 mere fact of Mills‘ 

membership, without more, was not sufficiently probative 

of Mills‘ character for truthfulness. Respondent cites a 

second error under the same Rule, contending that Ehle‘s 

rebuttal testimony concerning the gang was extrinsic 

evidence offered to impugn Mills‘ veracity, and extrinsic 

evidence is barred by Rule 608(b). 

The Court of Appeals appears to have accepted 

respondent‘s argument to this effect, at least in part. It 

said: 

―Ehle‘s testimony was not simply a matter of showing 

that Abel‘s and Mills‘ membership in the same 

organization might ‗cause [Mills], consciously or 

otherwise, to color his testimony.‘ ... Rather it was to 

show as well *56 that because Mills and Abel were 

members of a gang whose members ‗will lie to protect 

the members,‘ Mills must be lying on the stand.‖ 707 

F.2d, at 1016.

It seems clear to us that the proffered testimony with 

respect to Mills‘ membership in the Aryan Brotherhood 

sufficed to show potential bias in favor of respondent; 

because of the tenets of the organization described, it 

might also impeach his veracity directly. But there is no 

rule of evidence which provides that testimony admissible 

for one purpose and inadmissible for another purpose is 

thereby rendered inadmissible; quite the contrary is the 

case. It would be a strange rule of law which held that 

relevant, competent evidence which tended to show bias 

on the part of a witness was nonetheless inadmissible 

because it also tended to show that the witness was a liar. 

We intimate no view as to whether the evidence of Mills‘ 

membership in an organization having the tenets ascribed 

to the Aryan Brotherhood would be a specific instance of 

Mills‘ conduct which could not be proved against him by 

extrinsic evidence except as otherwise provided in Rule 

608(b). It was enough that such evidence could properly 

be found admissible to show bias. 

The judgment of the Court of Appeals is 

Reversed. 

All Citations 

469 U.S. 45, 105 S.Ct. 465, 83 L.Ed.2d 450, 16 Fed. R. 

Evid. Serv. 838 
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Footnotes 

* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the 
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 
499.

1 707 F.2d 1013 (9th Cir.1983).

2 In Scales and Brandenburg we discussed the First Amendment right of association as it bore on the right of persons 
freely to associate in political groups, short of participating in unlawful activity. See 395 U.S., at 449, 89 S.Ct., at 1830; 
367 U.S., at 229–230, 81 S.Ct., at 1486–1487. Whatever First Amendment associational rights an inmate may have to 
join a prison group, see Jones v. North Carolina Prisoners’ Labor Union, Inc., 433 U.S. 119, 97 S.Ct. 2532, 53 L.Ed.2d 
629 (1977), those rights were not implicated by Ehle’s rebuttal of Mills. 

3 Rule 403 provides: 
―Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair 

prejudice, confusion of the issues, or misleading the jury, or by considerations of undue waste of time, or needless 
presentation of cumulative evidence.‖ 

4 Rule 608(b) provides in pertinent part: 
―(b) Specific instances of conduct.—Specific instances of the conduct of a witness, for the purpose of attacking or 
supporting his credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic 
evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired 
into on cross-examination of the witness (1) concerning his character for truthfulness or untruthfulness ....‖ 

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 
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