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IN THE SUPREME COURT OF FLORIDA

THE FLORIDA BAR,

Complainant,

v.

BRUCE JACOBS,

Respondent.

Case No.: SC20-1602

The Florida Bar File Nos.
2019-70, 188 (11H)
2019-70, 358 (11H)
2020-70, 056 (11H)

/

THE FLORIDA BAR’S RESPONSE IN OPPOSITION
TO RESPONDENT’S MOTION TO DISMISS

THE FLORIDA BAR, by and through its undersigned attorney,

responds in opposition to BRUCE JACOBS’ verified motion to dismiss that

he filed claiming a right to a special hearing under the anti-SLAPP statute,

section 768.295, Florida Statutes. The Bar shows to this Court that:

1. Mr. Jacobs filed this motion during the appellate review phase of

this proceeding. He filed it instead of filing his initial brief on the last day of

an extension. Although the appellate phase of this disciplinary proceeding

is governed by the Florida Rules of Appellate Procedure, See Rule 3-7.7(d),

he filed the motion under Rules 1.140 and 1.510 of the Florida Rules of Civil

Procedure.

2. This Bar disciplinary proceeding has been pending since November

3, 2020. The Referee finished the final evidentiary hearing and filed an
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Amended Report of Referee on December 7, 2021. Mr. Jacobs requested

review of that report on February 2, 2022, and the Bar filed its notice of intent

to cross-review the sanction a day later.

3. Mr. Jacobs’ new counsel filed a motion for extension of time on

March 4, 2022, because he was “in the process of preparing the Initial Brief,”

but that process required more time. The Bar did not oppose that thirty-day

extension to file the initial brief.

4. On the day the brief was due, Mr. Jacobs filed his motion to dismiss,

or for judgment on the pleadings, or for summary judgment, relying on the

anti-SLAPP statute, section 768.295. Florida Statutes.

5. The motion should be stricken because it is not an authorized

motion in an appellate proceeding. On its face, it is filed pursuant to the

wrong set of rules. The Florida Rules of Civil Procedure simply have no

application to this appellate phase of the proceeding.

6. But, even if this motion were authorized to be filed in a Bar

disciplinary proceeding, which is an original proceeding filed in this Court

under the grant of exclusive jurisdiction to regulate the discipline of persons



3

admitted to the practice of law provided in Article V, section 15, of the Florida

Constitution,1 the motion is also facially untimely.

7. A defendant may file a motion at the inception of the litigation under

section 768.295, Florida Statutes, if the defendant believes, in good faith,

that the lawsuit has been filed against the defendant “without merit and

primarily because such person . . . has exercised the constitutional right of

free speech in connection with a public issue.” The motion is designed to

prevent a plaintiff from chilling the defendant’s free speech through the

prosecution of the lawsuit. The district courts of appeal employ certiorari to

review the expedited orders resolving such motions because the statute is

intended to cut off abusive litigation at its inception. See Gundel v. AV

Homes, Inc., 264 So. 3d 304, 310 (Fla. 2d DCA 2019).

8. Mr. Jacobs did not invoke this statute when the petition was filed in

this Court. He never invoked this statute in the proceedings before the

Referee. Instead, he fully participated in the evidentiary hearing before the

1 The Bar, at this juncture, does not address the issue of whether section
768.295 even applies in this context. But section 768.28, Florida Statutes,
applies to lawsuits, causes of action, and claims and is located in a chapter
of statutes addressing civil actions in county and circuit court. This petition
is an original proceeding filed under this Court’s exclusive jurisdiction to
regulate lawyer conduct. The statute does not claim to interfere with this
Court’s power to regulate lawyers under that provision of the Florida
Constitution.
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Referee. It was only after the Referee made findings of fact and

recommended that he be found guilty of violations that he filed this motion.

9. This motion is not filed at the inception of a civil action in circuit court

to prevent a trial. It is filed in the final appellate phase of this Court’s

disciplinary proceeding following the conclusion of the final evidentiary

hearing. He does not actually expect that this Court will conduct a hearing

on a motion for summary judgment (designed to prevent a trial) after the trial

is over and the Referee’s Report is on appellate review to this Court.

This motion is simply filed to delay this disciplinary proceeding. It is not a

motion filed in good faith.

10. Accordingly, it should also be stricken as untimely and as a

motion filed for an improper purpose.

11. Moreover, the practice of law is a privilege, and not a right. See

Rule 3-1.1. In order to avail oneself of the privilege to practice law, one must

agree to comply with the rules regulating attorney conduct.

12. Rule 4-8.2(a) prohibits lawyers from impugning the qualifications

and integrity of judicial officers with reckless disregard to the truth or falsity

of the statement. This rule has been upheld as constitutional. In The Florida

Bar v. Ray, 797 So. 2d 556, 558 (Fla. 2001), this Court held:
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Ray and the amici curiae in this case raise several arguments

as to why Ray is not guilty of violating rule 4–8.2(a), all of which

can be distilled down to Ray's contention that his statements

were protected speech under the First Amendment and

therefore this Court cannot sanction him for these statements.

For the reasons expressed, we hold that the statements in

Ray's letters were not protected speech under the First

Amendment for purposes of this case because Ray did not have

an objectively reasonable basis in fact for making the

statements.

13. Accordingly, section 768.295, Florida Statutes, the anti-SLAPP

statute, cannot act as a bar to the Court’s review of the Report of Referee.

As specified in section 768.295(2)(a) only speech which is “protected under

applicable law” falls within the ambit of the statute’s protection. The Third

District Court of Appeal ruled in December 2018 that Mr. Jacobs violated

Rule 4-8.2(a) because Mr. Jacobs presented “no objectively reasonable

factual basis for the statements” he made in his motion for rehearing. (TFB-

Ex. 4, p. 2).2 The Referee in this proceeding likewise gave Mr. Jacobs a

similar opportunity to present evidence that his statements were objectively

2 “The burden is on the lawyer who made the statement to produce a factual
basis to support the statement.” The Florida Bar v. Patterson, 257 So. 3d
56, 62 (Fla. 2018).
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reasonable and then determined that Mr. Jacobs violated 4-8.2(a) on several

occasions for the same reasons. (ROR p. 26-27).

14. The Referee’s findings of fact and recommendations are on

review in this proceeding. Mr. Jacob can argue in his brief that the Referee

somehow erred in determining that his in-court filings were not protected free

speech under applicable law. But there is simply not a valid due process

basis for this Court to be required by section 768.295 to set a special hearing

for Mr. Jacobs, prior to the filing of his brief, to consider an issue that this

Court referred to the Referee.

WHEREFORE, The Florida Bar respectfully requests that this Court

enter an order striking Mr. Jacobs’ motion to dismiss, and requiring him to

file his initial brief within 20 days. The Bar recognizes that, as a prevailing

party if this motion is granted, it would be entitled to attorney’s fees under

section 768.295(4). Nevertheless, assuming that the motion is stricken or

denied at this stage and is not further litigated by Mr. Jacobs, the Bar is willing

to waive it rights to fees.
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Respectfully submitted,

/s/ Chris W. Altenbernd_______________
Chris W. Altenbernd, Esq.
Florida Bar No: 197394
Email: service-
caltenbernd@bankerlopez.com
Eleanor H. Sills, Esq.
Florida Bar No: 1024668
Email: service-esills@bankerlopez.com
BANKER LOPEZ GASSLER P.A.
501 E. Kennedy Blvd., Suite 1700
Tampa, FL 33602
(813) 221-1500; Fax No: (813) 222-3066
Attorney for the Complainant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 14th day of April, 2022, the foregoing

was filed and served via the State of Florida’s E-Filing Portal to:

Benedict P. Kuehne
Kuehne Davis Law, P.A.
Miami Tower, Ste 3105
100 S.E. 2 St.
Miami, FL 33131-2154
(305) 789-5989; Fax (305) 789-5987
ben.kuehne@kuehnelaw.com
efiling@kuehnelaw.com
Attorney for Respondent

Roy D. Wasson
Wasson & Associates Chartered
Courthouse Plaza – Ste 600
28 West Flagler St.
Miami, FL 33130
(305) 372-5220; Fax (305) 372-8067
roy@wassonandassociates.com
e-service@wassonandassociates.com
Attorney for Respondent

David J. Winker
David J. Winker, PA
4270 S. Lejeune Rd.
Coral Gables FL 33146
(305) 801-8700
dwinker@dwrlc.com

Patricia Ann Toro Savitz, Esq.
Staff Counsel
651 E. Jefferson St.
Tallahassee, FL 32399
psavitz@floridabar.org
Attorney for The Florida Bar
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Attorney for Respondent

Tonya L. Avery
Bar Counsel
444 Brickell Ave, Ste M100
Miami, FL 33131
tavery@floridabar.org
Attorney for The Florida Bar

/s/ Chris W. Altenbernd
Chris W. Altenbernd, Esq.


