
IN THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 
PETITIONER, 

V. 

JOHNATHAN DAVID GARCIA, 
RESPONDENT. 

CASE NO. SC20-1419 

L.T. CASE NO. 5D19-590

NOTICE OF SUPPLEMENTAL AUTHORITY 

The Respondent, by and through the undersigned counsel, 

submits as supplemental authority the following decisions: 

The Third District Court of Appeal’s ruling in R.L.G. v. State, ___ 

So. 3d ___, 2021 WL 2446948, 3D21-675 (Fla. 3d DCA June 16, 

2021), relevant to the issue on appeal of whether the State can seek 

an affirmance of a trial court order through application of the tipsy 

coachman doctrine when there is no evidence in the record below. 

This Court’s ruling in Puzio v. State, ___ So. 3d ___, 2021 WL 

2583946, SC19-1511 (Fla. June 24, 2021), relevant to the issue on 

appeal of whether the State can raise arguments before this Court 

that were not made before the Fifth District Court of Appeal or the 

trial court. 
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The Michigan Court of Appeals’ ruling in Michigan v. Wright, 

2021 WL 2769814, No. 348251 (Mich. July 1, 2021), relevant to the 

issue of whether the Fifth Amendment’s Self-Incrimination Clause 

protects a defendant from being compelled to provide the passcode 

to a smartphone. 

The Fifth District Court of Appeal’s ruling in Bradley v. Slyman, 

___ So. 3d ___, 2021 WL 3116796, 5D21-649 (Fla. 5th DCA July 23, 

2021), relevant to the issue of whether an attorney’s unsworn 

representations suffice as evidence in the record below. 

These issues are discussed throughout the Respondent’s 

Answer Brief on the Merits in response to arguments raised by the 

State in its Initial Brief on the Merits. Copies of the decisions are 

attached to this notice. This notice is provided in accordance with 

Florida Rule of Appellate Procedure 9.225. 

Respectfully submitted, 
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PUBLIC DEFENDER 
 

 By:  
  ___________________________________ 

Robert Thompson Adams IV 
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Assistant Public Defender  
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Third District Court of Appeal 
State of Florida 

 

Opinion filed June 16, 2021. 
Not final until disposition of timely filed motion for rehearing. 

 
________________ 

 
No. 3D21-675 

Lower Tribunal Nos. J20-657A & J20-658A 
________________ 

 
 

R.L.G., a juvenile, 
Appellant, 

 
vs. 

 
The State of Florida, 

Appellee. 
 
 

 
 An Appeal from the Circuit Court for Miami-Dade County, Yery 
Marrero, Judge. 
 
 Carlos J. Martinez, Public Defender, and James Odell, Assistant Public 
Defender, for appellant. 
 
 Ashley Moody, Attorney General, and Richard L. Polin, Assistant 
Attorney General, for appellee. 
 
 
Before LOGUE, LINDSEY, and HENDON, JJ.  
 
 LOGUE, J. 
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 2 

 This case concerns the evidentiary threshold a party must meet to 

admit GPS information generated by a third party. 

A juvenile, R.L.G., appeals a finding of indirect criminal contempt for 

leaving home in violation of a supervised release order. The evidence 

against the juvenile consisted of his probation officer testifying to location 

information provided by BI Incorporated, the third-party monitoring company 

that supplied and monitored an ankle bracelet worn by the juvenile. The 

juvenile asserts the officer’s testimony based on BI’s information was 

inadmissible hearsay. Given the limited record before us and the precedent 

of this Court and the other district courts, we agree with the juvenile. 

In so doing, we acknowledge the State makes an interesting argument. 

Hearsay, the State maintains, encompasses only the out-of-court 

“statements of persons.” BI’s information, the State argues, is not hearsay 

but is instead an out-of-court “statement by a machine.” BI’s information, so 

the State’s argument goes, qualifies as a “statement by a machine” because 

it was “automatically generated without manual input from any person.” As 

the juvenile accurately notes, however, the factual claim underpinning the 

State’s argument is “essentially a raw guess by the State because the record 

contains no information to what extent the information given to [the probation 

officer] by BI was automatically generated.” 
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In this and other ways, the cursory record before us is woefully lacking 

the necessary factual support for this Court to consider the State’s argument. 

We are not suggesting that the State does not possess evidence that might 

support its claim: we are only observing such evidence was never made part 

of this record. Consideration of whether and when out-of-court “statements 

by machines” are not hearsay must await a case with a record supporting 

that argument.  

FACTS 

The juvenile was placed on home detention with an ankle monitor. 

Ultimately, he was issued an order to show cause for indirect criminal 

contempt pursuant to Florida Rule of Juvenile Procedure 8.150(b). In 

pertinent part, the order was based on his probation officer’s affidavits stating 

the juvenile had left home without permission on certain dates and times.1   

As authorized by Rule 8.150(c)(5), the trial court undertook the double 

burden of acting as both prosecutor and judge. An assistant state attorney 

 
1 The affidavits also included a violation alleging the juvenile tampered with 
his ankle monitor. The trial court, however, expressly declined to base its 
finding of contempt on those allegations. In addition, the affidavits also 
alleged the juvenile violated the conditions of his supervised release on 
March 3, 2021. At the hearing, this violation was established by the testimony 
of the probation officer that he visited the home and confirmed the juvenile 
was absent. Based on R.L.G.’s concession and our own review of the record, 
we affirm this finding of violation.  
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was present but spoke only once to indicate she had no questions. On 

examination by the trial judge and without any prior evidentiary foundation, 

the probation officer began testifying that the juvenile had left home on 

certain dates and times. The juvenile’s attorney raised a hearsay objection, 

which the trial court overruled. The trial court granted the juvenile a standing 

objection to hearsay. 

During direct examination by the trial court, the officer made two 

comments that bear on the evidentiary foundation of his testimony. The trial 

court asked him twice for the source of his knowledge that the juvenile had 

left home. The first time, the probation officer answered, “[i]t’s coming from 

the information that’s provided from his device that’s equipped around his 

ankle.” The second time, the probation officer answered it is “due to the 

monitoring system that tracks him by the points that’s provided by his 

device.” 

Only on cross-examination after the officer’s testimony was admitted 

did the probation officer reveal the monitoring was conducted by a third-party 

which he identified simply as “BI,” an apparent reference to BI Incorporated. 

In the sole mention of GPS at the hearing, he testified that BI’s system uses 

either “Wi-Fi or GPS.” Asked how he received BI’s information, the officer’s 

answer was far from clear:  
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QUESTION: So you merely see that someone is not home 
by looking at some screen that pops up; 
correct? 

 
ANSWER:  That and we get an alert that’s sent out also. 
 
QUESTION: So an alert is sent out. Is it coming through a 

computer screen to you, a phone, or how does 
that come to you? 

 
ANSWER: Through emails. It’s documented in the 

system. It shows the alerts, it’s the same 
time as the alerts. It shows the whereabouts 
when he’s not home. 

 
(emphasis added). The officer’s testimony was inconclusive and 

indeterminate in several ways. It is unclear from his testimony if his reference 

to “the system” meant BI’s system or the State’s system. It is also unclear if 

he meant the system uses “GPS” or whether he meant the system uses 

“WiFi.” It is also unclear if the officer meant BI sent its location information 

by only email alerts or by both emails and separate electronic alerts in some 

manner not further identified. In whatever form they took, BI’s electronic 

messages to the officer were not offered into evidence. Nor was the 

documentation in the “system” to which he referred. No representative or 

records custodian from BI testified. 

 Two points, however, are clear. First, the location information came 

from BI, a third party. Second, the probation officer was never asked and 

never said that BI’s location information or messages were “automatically 
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generated without manual input from any person.” No witness testified on 

this point, one way or the other. No documentary evidence was admitted on 

this point. The trial judge made no finding in this regard. In fact, there was 

simply no discussion at trial of this fact that the State asserts for the first time 

only on appeal. 

The trial court found the juvenile had willfully disobeyed the conditions 

of his supervised release based on the probation officer’s testimony and 

affidavits, held the juvenile in indirect criminal contempt of court, and 

sentenced him to fifteen days in secure detention. This appeal followed. 

ANALYSIS 

Because indirect criminal contempt is a crime, proof of criminal 

contempt must be established beyond a reasonable doubt. Parisi v. Broward 

Cnty., 769 So. 2d 359, 364 (Fla. 2000); Vernell v. State ex rel. Gerstein, 212 

So. 2d. 11, 13 (Fla. 3d DCA 1968) (“[I]n a proceeding for indirect criminal 

contempt the contemnor is presumed to be innocent until proved guilty 

beyond a reasonable doubt.”). Moreover, “[i]mpermissible hearsay may not 

support a finding of contempt of court.” A.A. v. State, 271 So. 3d 87, 95 (Fla. 

3d DCA 2019). 

We are reviewing a trial court’s decision to admit evidence over a 

hearsay objection. While it is often said that a trial court’s decision whether 
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to admit evidence is reviewed for an abuse of discretion, this is true only 

when the decision actually involves an exercise of discretion; a trial court’s 

decision whether to admit evidence based upon a purely legal ruling is 

reviewed de novo. See, e.g., Dayes v. Werner Enters., Inc., 314 So. 3d 718, 

722 (Fla. 3d DCA 2021) (holding a trial court’s interpretation of the evidence 

code and applicable case law when deciding whether evidence was hearsay 

is subject to de novo review). As our Supreme Court has recently reiterated, 

“the question of whether a statement is hearsay is a matter of law and is 

subject to de novo review on appeal.” Jackson v. Household Fin. Corp. III, 

298 So. 3d 531, 535 (Fla. 2020). Following this binding precedent, we review 

the trial court’s decision to overrule the juvenile’s hearsay objection de novo. 

The GPS records of third parties have traditionally been treated as 

hearsay and thus ordinarily admissible only under the business records 

exception to the hearsay rule, a point of law recently affirmed by our sister 

district courts. See Laing v. State, 200 So. 3d 166, 167–68 (Fla. 5th DCA 

2016) (reversing a revocation of probation based on third-party GPS data 

because such “GPS data . . . is definitive hearsay” and “[n]o effort was made 

to utilize any exception to the hearsay rule.”); Channell v. State, 200 So. 3d 

247, 249 (Fla. 1st DCA 2016) (reversing a revocation of probation because 

the third-party GPS data on which it was based was “clearly hearsay” and 
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the State failed to establish the data came within the business records 

exception); Edwards v. State, 60 So. 3d 529, 530–31 (Fla. 2d DCA 2011) 

(holding third-party GPS data was “clearly hearsay,” and reversing a 

revocation of probation based on such evidence when the State failed to 

establish it came within the business records exception).  

This traditional approach has been recognized by this Court. In Perez 

v. State, 980 So. 2d 1126, 1131 (Fla. 3d DCA 2008), for example, we upheld 

the admission of cell phone companies' records indicating the times of the 

calls, the duration, and the identity and location of the tower receiving and 

transmitting the calls under the business records exception to hearsay. See 

also City of Miami v. Kho, 290 So. 3d 942, 945 (Fla. 3d DCA 2019) (reversing 

a trial court for admitting a photograph from Google Maps in part because 

the proponent of its admissibility “did not present any evidence as to the 

operating capabilities or condition of the equipment used by Google Maps. 

There also was no testimony as to the procedures employed by Google 

Maps in taking the photograph”).2 

 
2 See, e.g., United States v. Brooks, 715 F.3d 1069, 1079 (8th Cir. 2013) 
(holding GPS records were properly admitted under the business records 
exception where executive of security company testified that “company 
routinely keeps the GPS data on the company server”); United States v. 
Wood, No. 08-CR-92A, 2009 WL 2157128, at *4 (W.D.N.Y. 2009) (holding 
that GPS records were properly admitted as business records after 
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The State did not argue below, or now on appeal, that the evidentiary 

foundation necessary to admit BI’s information under the business record 

exception was established. Because the State does not address these points 

in its brief, we consider these issues conceded.  

On appeal, however, the State introduces an argument that it did not 

make below. Hearsay, the State maintains, only applies to out-of-court 

“statements by persons.” While BI’s location information and messages may 

constitute out-of-court statements, the State argues, they were “statements 

by machines.” BI’s location information and messages, the State’s argument 

continues, were “statements by machines” because they were “automatically 

generated without manual input from any person.”  

The legal basis for the State’s theory is the growing trend in the law to 

recognize that evidence of information from new technologies like GPS 

location, DNA matches, facial recognition, and chromatography (used to 

detect chemicals in samples) is often generated without human input. As 

noted by several commentors, in the brave new world of artificial intelligence, 

the finger of accusation is often pointed, not by a human being, but by an 

 
custodian of the GPS records testified that “he obtained custody of those 
records and relied upon them in the ordinary course of his business”). 
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algorithm.3 Moreover, it has already occurred that one out-of-court 

“statement by a machine” conflicted with a dueling out-of-court “statement” 

by a different machine.4 

These circumstances have given rise to a movement to remove such 

out-of-court “statements by machines” from the ambit of the hearsay rule, so 

long as the statements were automatically generated without manual input 

from any person. When automatically generated, these “statements by 

machines” are reviewed for admissibility under a different, not-yet-fully-

defined foundational standard akin to that used to admit expert testimony. 

This trend is based on the insight that the central concept informing the 

hearsay rule, to ensure testimony is subject to the test of cross-examination, 

has little or no application to statements by machines: the algorithm or 

machine cannot be “cross-examined” in any traditional sense.5  

 
3 See, e.g., Brian Sites, Machines Ascendant: Robots and the Rules of 
Evidence, 3 Geo. L. Tech. Rev. 1, 5 (2018). 
 
4 See generally Andrea Roth, Machine Testimony, 126 Yale L.J. 1972, 1976 
(2017) (“The shift from human- to machine-generated proof has, on the 
whole, enhanced accuracy and objectivity in fact finding. But 
as machines extend their reach and expertise, to the point where competing 
expert systems have reached different ‘opinions’ related to the same 
scientific evidence, a new sense of urgency surrounds basic questions about 
what machine conveyances are and what problems they pose for the law of 
evidence.” (footnotes omitted)). 
 
5 See Sites, supra note 3, at 18. 
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While this issue is interesting, we cannot resolve it based on the record 

before us. As the juvenile points out, the State’s entire legal argument is 

premised on its claim that BI’s out-of-court location information and 

messages were “automatically generated.” Whether or not BI’s information 

and messages involved human input is clearly a factual issue. The juvenile 

maintains that this factual claim by the State is not supported by the record.  

Focusing on this initial issue, the juvenile argues that the State’s claim 

in this regard is “essentially a raw guess by the State because the record 

contains no information to what extent the information given to [the probation 

officer] by BI was automatically generated or required human input or 

interpretation.” Having carefully reviewed the record, we are compelled to 

agree with the juvenile. Regarding the factual claim underpinning the State’s 

argument, the record is inconclusive and indeterminate, at best. We do not 

fault the trial court for this absence of evidence to support the State’s 

argument because, as we said, the State never raised this argument below. 

Because its argument was never made to the trial court, the State must 

rely on the “tipsy coachman” doctrine, under which a trial court will be upheld 

(but not reversed) based upon new arguments made for the first time on 

appeal. Ruiz v. Policlinica Metropolitana, C.A., 260 So. 3d 1081, 1090–91 

(Fla. 3d DCA 2018). This Court has already held, however, that the tipsy 
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coachman doctrine does not apply in a case like this one where the record 

on appeal does not contain the facts needed to support the new argument. 

Id.; see also Fitzsimmons v. State, 935 So. 2d 125, 128 (Fla. 2d DCA 2006) 

(refusing to rely on the “tipsy coachman” doctrine to affirm trial court’s 

admission of evidence based on the State’s fact-intensive argument not 

considered or ruled upon by trial court). 

In the absence of any record evidence as to whether BI’s information 

and messages involved human input, the trial court’s failure to follow binding 

precedent regarding admission of third-party GPS data was reversible error.6 

For these reasons, we conclude the State has not met its burden as the 

proponent of the admissibility of BI’s location information. Accordingly, we 

reverse the contempt findings that were based solely on the probation 

officer’s testimony of BI’s information and messages because, in this record, 

such testimony comprised inadmissible hearsay.  

Affirmed in part; reversed in part. 

HENDON, J., concurs. 

  

 
6 See, e.g., HSBC Bank USA, Nat’l Ass’n v. Buset, 241 So. 3d 882, 887 (Fla. 
3d DCA 2018) (noting the trial court erred by failing to follow controlling 
precedent, even when a party introduces a new argument challenging the 
precedent). 
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         R.L.G. v. State, 
         3D21-675 

 
 LINDSEY, J., concurring in part and dissenting in part. 

 I respectfully dissent and would affirm the trial court’s order finding 

R.L.G. in indirect criminal contempt of court because there is competent 

substantial evidence in the record to support the trial court’s finding.  

 The parties agree that resolution of this appeal hinges on whether GPS 

alerts are inadmissible hearsay.7  Indeed, this is the only issue on appeal.  

Yet, the majority asserts that “[c]onsideration of whether and when out-of-

court ‘statements by machines’ are not hearsay must await a case with a 

record supporting that argument.”  Maj. Op. at 3.  Instead, the majority frames 

the issue on appeal as having to do with “the evidentiary threshold a party 

must meet to admit GPS information generated by a third party.”  Id. at 2.  

But in reversing the trial court, the majority ultimately concludes that 

 
7 See Initial Br. 2 (“Mr. Grant testified that he received ‘information’ from the 
GPS ‘device that’s equipped around R.G.’s ankle’ that he left his home 
without approval on multiple occasions.  The defense objected and asked for 
a ‘standing objection’ that the information provided by the monitor was 
‘hearsay.’”); Initial Br. 5 (“Because the evidence of the GPS alerts was 
inadmissible hearsay, the evidence at the hearing below was sufficient to 
sustain only a single contempt finding.”); Answer Br. 7 (“The testimony 
regarding alerts that the probation officer received on his monitor was not 
hearsay.”); Reply Br. 4 (“Turning to the only issue raised by this appeal, 
whether the GPS alerts were inadmissible hearsay, the State argues that the 
‘Florida cases on this subject are sparse.’”). 
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the State has not met its burden as the proponent of 
the admissibility of BI’s location information.  
Accordingly, we reverse the contempt findings that 
were based solely on the probation officer’s 
testimony of BI’s information and messages 
because, in this record, such testimony comprised 
inadmissible hearsay. 
 

Id. at 12-13.  I respectfully disagree with the premise upon which the majority 

necessarily relies for this conclusion: that the alerts generated by the ankle 

monitor are hearsay.   

 The issues and arguments framed by the majority are not the issues 

and arguments framed by R.L.G.—the appellant.  This appeal is not about 

the evidentiary threshold a party must meet to admit GPS information 

generated by a third party.  It is not about the probation officer’s testimony of 

BI’s information and messages.  It is not about the sufficiency of the record.  

It is about whether GPS alerts are hearsay.     

 Because GPS alerts are not hearsay, there is no reason to expand our 

review of the record to whether a sufficient foundation was laid to admit them 

under the business records exception to the hearsay rule or any other 

exception.8  This is so because unless evidence constitutes hearsay, 

exceptions to the rule against hearsay are inapplicable.   

 
8  The business records exception provides for the admissibility of the 
following: 
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 Further, because R.L.G. is the appellant, it is his burden to show error.  

See Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 1150, 1152 (Fla. 

1979) (“In appellate proceedings the decision of a trial court has the 

presumption of correctness and the burden is on the appellant to 

demonstrate error.”).  It is not this Court’s job to find it for him.  See Bainter 

v. League of Women Voters of Fla., 150 So. 3d 1115, 1126 (Fla. 2014) 

(“‘Basic principles of due process’—to say nothing of professionalism and a 

long appellate tradition—‘suggest that courts . . . ought not consider 

arguments outside the scope of the briefing process.’” (quoting Powell v. 

 
A memorandum, report, record, or data compilation, 
in any form, of acts, events, conditions, opinion, or 
diagnosis, made at or near the time by, or from 
information transmitted by, a person with knowledge, 
if kept in the course of a regularly conducted 
business activity and if it was the regular practice of 
that business activity to make such memorandum, 
report, record, or data compilation, all as shown by 
the testimony of the custodian or other qualified 
witness, or as shown by a certification or declaration 
that complies with paragraph (c) and s. 90.902(11), 
unless the sources of information or other 
circumstances show lack of trustworthiness. The 
term “business” as used in this paragraph includes a 
business, institution, association, profession, 
occupation, and calling of every kind, whether or not 
conducted for profit. 

 
§ 90.803(6)(a), Fla. Stat. (2020). 
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State, 120 So. 3d 577, 591 (Fla. 1st DCA 2013))).  R.L.G. has failed to meet 

this burden.   

I. BACKGROUND 

 On January 22, 2021, the trial court issued an order directing R.L.G. 

not to tamper with or remove the GPS ankle bracelet he had been ordered 

to wear.  Based on affidavits filed by R.L.G.’s probation officer, Mr. Grant, 

alleging violations of supervised release, the trial court ordered R.L.G. to 

show cause why he should not be held in indirect criminal contempt.  

Following an evidentiary hearing, the trial court entered an order of contempt.  

“Generally, ‘[a] judgment of contempt comes to the appellate court clothed 

with a presumption of correctness and will not be overturned unless a clear 

showing is made that the trial court either abused its discretion or departed 

so substantially from the essential requirements of law as to have committed 

fundamental error.’”  Cancino v. Cancino, 273 So. 3d 122, 126 (Fla. 3d DCA 

2019) (quoting DeMello v. Buckman, 914 So. 2d 1090, 1093 (Fla. 4th DCA 

2005)).9  The issue before us is whether there was competent substantial 

 
9 R.L.G. argues that because there was only one instance where Mr. Grant 
personally verified the GPS alert by physically going to R.L.G.’s home, there 
is only competent substantial evidence to support a single violation of the 
lower court’s order directing R.L.G. not to tamper with or remove his 
electronic monitor and not to leave his home.  R.L.G. commendably 
concedes that there is competent substantial evidence to support one 

20



 17 

evidence to support the trial court’s finding of indirect criminal contempt.  See 

Pace v. Pace, 295 So. 3d 898, 900 (Fla. 5th DCA 2020) (“A trial court’s 

determination that a party is in willful contempt of court must be based upon 

competent substantial evidence and is subject to an abuse of discretion 

standard of review.”).  The record before demonstrates that there was. 

 At the evidentiary hearing below, the judge asked Mr. Grant “to go 

through the times that the youth was not home.”  Counsel for R.L.G. raised 

a hearsay objection on the basis that he did not know where the information 

was coming from: 

[Counsel for R.L.G.]: I need to object to hearsay. Is 
this --did he -- was he at -- this is hearsay. I don’t 
know where this testimony is coming from. And this 
is a personal -- and I know this is a speaking 
objection. I apologize, but we’re not in front of a jury. 
But my objection is hearsay as to where this 
information is coming from. 
 
[Judge]: Okay. Mr. Grant, where is this information 
coming from? 
 
[Mr. Grant]: It’s coming from the information that’s 
provided from the device that’s equipped around 
his ankle. 
 
[Judge]: Okay. 
 
[Counsel for R.L.G.]: That’s hearsay, Judge. 
 

 
instance of R.L.G. violating the court’s prior order, and I concur with the 
majority as to that violation. 
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(Emphasis added). 
 
 Mr. Grant then proceeded to provide the exact times R.L.G. left home.  

Counsel for R.L.G. once again objected to hearsay, without further 

elaboration, and requested a standing objection.  The trial court judge 

acknowledged the standing objection, overruled it, and again asked Mr. 

Grant how he knew what time R.L.G. left home: 

[Counsel for R.L.G.]: Objection again to hearsay. I 
should get – I’m going to have a standing objection 
to the prior testimony as hearsay. 
 
[Judge]: Okay. The defense has a standing objection. 
I’ll overrule it. 
 
. . . . 
 
[Judge]: Okay. And I know that the Defense will ask 
you, but – questions. And there is a – an objection 
pending.  But can you tell me how you know that? 
 
[Mr. Grant]: Due to the monitoring system that 
track[s] him by points that’s provided on his 
device[.] 

 
(Emphasis added). 
 
 Counsel for R.L.G. cross-examined Mr. Grant and asked several 

detailed questions about the alerts generated by the GPS device and the 

monitoring system.  Mr. Grant explained that he receives an alert on his 

screen and, in addition, an email alert is sent at the same time with the 

juvenile’s location: 
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Q  But it is the actual system that you’re relying on 
to get those alerts; Correct? 
 
A  That’s correct. 
 
Q  So you’d look at something on your screen or 
– or on a monitor and gives you an alert; correct? 
 
A  Correct 
 
Q  Okay. You’re not – as far as the inter – inner 
workings of that system and how it was made, you’re 
not the person that did that; correct? 
 
A.  That’s correct 
 
Q Okay. So you merely see that someone is not 
home by looking at some screen that pops up; 
correct? 
 
A That, and we – an alert that’s sent out also. 
 
Q Okay. So an alert is sent out to us. Is it coming 
through a computer screen to you, a phone, or how 
does it come to you? 
 
A Come through emails. It’s documented in 
the system. It shows the alerts, it’s at the same 
time as the alerts. It shows the whereabouts 
when he’s not home. 
 
Q And it’s -- and it’s just based on some other 
system sending you these alerts; right? 
 
A That’s correct. 
 

(Emphasis added). 
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 Mr. Grant also explained that although he was not the one who 

personally created the monitoring system, he received some training as to 

its inner workings: 

Q And really, you don’t know how the inner 
workings operate, other than an alert coming to you 
in some form. 
 
A I know a little bit more than that. 
 
Q Tell me. 
 
A How the satellites are used to communicate 
with the device, and the device is also programmed 
to send out points randomly to the device, and how – 
the system used to pinpoint the locations, the 
defections, the speed of the youth. 
 
Q And those are all coming from an outside 
system from – from you, like a – satellites coming 
from somewhere else and [pinging] to your system; 
right? 
 
A That’s correct. 

 
 In short, R.L.G.’s hearsay objection below was based on not knowing 

where the information was coming from.  Mr. Grant consistently explained, 

both when asked directly by the judge and on cross-examination, that the 

GPS alerts he received were generated by the device around R.L.G.’s ankle 
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and the device’s monitoring system.10  R.L.G. maintains this is hearsay.  For 

the reasons set forth below, I disagree. 

II. ANALYSIS 

The rule against hearsay can be traced back to at least the 17th 

century.  Kenneth S. Broun et al., 2 McCormick On Evidence § 244 (8th ed. 

2020).  As early as 1668, hearsay was excluded due to lack of any 

opportunity to cross-examine the absent declarant, and this remains the 

main justification for the exclusion of hearsay today.  Id. at § 245.  Because 

“the benefits of cross-examination animate hearsay theory, . . . certain 

situations where cross-examination is impossible or ineffectual may be 

categorized as nonhearsay.  As long understood with animal responses and 

more recently with some machine-generated data, particularly automatically 

 
10 I do not dispute that the proponent of hearsay evidence has “the burden 
of supplying a proper predicate to admit this evidence under an exception to 
the rule against hearsay.”  See Yisrael v. State, 993 So. 2d 952, 956 (Fla. 
2008), as revised on denial of reh’g (July 10, 2008).  However, everything in 
the record indicates that the GPS alerts are not hearsay.  Moreover, despite 
Mr. Grant’s testimony that he received alerts on his screen, in addition to 
emails corroborating the alerts, the majority focuses on the “admissibility of 
BI’s location information.”  See Maj. Op. at 13.  Referring to the GPS alerts 
as “BI’s location information” does not change the fact that the alerts were 
machine generated.  Indeed, Mr. Grant clarified that the emails were sent at 
the same time as the on-screen alerts.  Yet, the majority finds Mr. Grant's 
testimony “inconclusive.”  See Maj. Op at 5.  In fact, Counsel for R.L.G. had 
ample opportunity to cross-examine Mr. Grant and simply failed to establish 
sufficient grounds for the hearsay objection. 
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generated measurements and objective data, treating the evidence as 

hearsay is inappropriate.  Instead, issues under the rubric of expert testimony 

and authentication take predominance.”  Id. at § 246 (footnotes omitted).11 

In Florida, the rule against hearsay is consistent with the age-old 

common law reasons for excluding out-of-court statements.  Section 

90.801(1)(c) defines hearsay as “a statement, other than one made by the 

declarant while testifying at the trial or hearing, offered in evidence to prove 

the truth of the matter asserted.”12   Hearsay, therefore, has two components: 

it is (1) an out-of-court statement and (2) offered to prove the truth of the 

matter asserted.  With respect to the statement component, section 

90.801(1)(b) provides that “[a] ‘declarant’ is a person who makes a 

 
11 See also Michael H. Graham, 6 Handbook of Fed. Evid. § 801.1 (9th ed. 
2020) (“The hearsay rule is designed to protect against ‘the four testimonial 
infirmities of ambiguity, insincerity, faulty perception, and erroneous 
memory.’ Laurence H. Tribe, Triangulating Hearsay, 87 Harv. L. Rev. 957, 
958 (March 1974). Computer-generated records do not implicate any of 
these four ‘infirmities’ when the evidence is not the product of human 
intervention. See, e.g., [State v. Armstead, 432 So. 2d 837, 840 (La. 1983)] 
(‘With a machine, however, there is no possibility of a conscious 
misrepresentation [. . . .]’).”). 
 
12 As with many states, Florida’s hearsay definition is substantively the same 
as the definition set forth in the federal rules of evidence.  See L.L. v. State, 
189 So. 3d 252, 255 (Fla. 3d DCA 2016) (“Where, as here, a Florida 
evidentiary rule is patterned after its federal counterpart, ‘federal cases 
interpreting comparable provisions are persuasive and routinely looked to for 
interpretive guidance.’” (quoting Bank of N.Y. v. Calloway, 157 So. 3d 1064, 
1071 n.3 (Fla. 4th DCA 2015))). 
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statement.”  As such, hearsay can only come from a person.  This is not a 

trend; it is blackletter law.  See Charles W. Ehrhardt, Fla. Prac., Evidence § 

801.2 (2020 ed.) (“[O]nly statements by persons are treated as 

hearsay. Evidence not generated by a person, such as a number displayed 

on caller ID, is not hearsay and is admissible if not excluded by the other 

exclusionary rules.” (emphasis added)); 23 Fla. Jur. 2d Evidence and 

Witnesses § 274 (“With regard to hearsay, a declarant is a person who 

makes a statement.  Only statements made by persons fall within the 

definition of hearsay.” (footnotes omitted)); see also 23 C.J.S. Criminal 

Procedure and Rights of Accused § 1167 (March 2021 Update) (“A computer 

is not a person and thus cannot be a declarant who makes a statement, and 

thus, computer self-generated data is not hearsay.”); Graham, supra note 2, 

(“[A] statement must be made by a human, not a machine.”); David H. Kaye 

et al., The New Wigmore: Expert Evidence § 5.3.6 (3rd ed. 2021) (“Machine-

generated data are, by definition, not themselves hearsay.”); Barbara E. 

Bergman et al., 2 Wharton’s Criminal Evidence § 6:1 (15th ed. 2020) (“As 

technology advances, the law must follow.  One example of this is the 

question of whether computer-generated records are hearsay.  Because the 

records are not generated by humans, they are not ‘statements’ within the 

meaning of the hearsay rules.”); David F. Binder, Hearsay Handbook (4th 
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ed. 2020) (“Hearsay is limited to an out-of-court assertion of a person, as 

distinguished from a machine.”). 

This legal principle, which is recognized nationwide, has been applied 

by Florida courts.  See, e.g., Wade v. State, 156 So. 3d 1004, 1024 (Fla. 

2014) (holding that a US Marshal’s testimony regarding cell phone call 

records was not based on hearsay because “phone company call lists are 

not out-of-court statements by a declarant”);13 Gayle v. State, 216 So. 3d 

656, 660 (Fla. 4th DCA 2017) (explaining that a computer generated report 

that extracted text messages from a cell phone was “not a ‘statement’ made 

by a ‘declarant,’ and therefore is not hearsay”); Avilez v. State, 50 So. 3d 

1189, 1192 (Fla. 4th DCA 2010) (explaining that a hotel key card report was 

not hearsay because it was not generated by a person); Bowe v. State, 785 

So. 2d 531, 532 (Fla. 4th DCA 2001) (“[A] detective’s in court testimony about 

a caller I.D. and a mobile pager’s numerical display was not hearsay.  This 

is because neither the pager nor the caller I.D. screen, like a radar or other 

similar machine able to give a readout, was a ‘person’ capable of being a 

‘declarant’ within the definition of the hearsay rule.” (citation omitted)). 

 
13 Wade cites an Eleventh Circuit Court of Appeals opinion in which the court 
“had no difficulty concluding” that Sprint billing records were “the statement 
of machines, not statements of persons.”  See United States v. Lamons, 532 
F.3d 1251, 1264 (11th Cir. 2008). 
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Despite the established requirement that hearsay be a statement by a 

human declarant, R.L.G. contends four cases from our sister districts support 

his argument that GPS alerts from an electronic monitoring device are 

inadmissible hearsay.  See Channell v. State, 200 So. 3d 247 (Fla. 1st DCA 

2016); Laing v. State, 200 So. 3d 166 (Fla. 5th DCA 2016); Edwards v. State, 

60 So. 3d 529 (Fla. 2d DCA 2011); Ruise v. State, 43 So. 3d 885 (Fla. 1st 

DCA 2010).14   While I agree with R.L.G. that this is an issue of first 

impression for this Court, I respectfully disagree with his contention that our 

sister courts have ruled to the contrary.  The cases on which he relies are 

distinguishable.   

The first in this line of cases is Ruise.  There, Appellant argued that 

GPS data from his monitoring device was inadmissible hearsay.  43 So. 3d 

at 886.  The State argued the GPS data was admissible under the business 

records hearsay exception.  Id.  Importantly, unlike here, neither party 

addressed whether the GPS data was hearsay in the first place.  The First 

 
14  The majority cites Perez v Bell South, 980 So. 2d 1126 (Fla. 3d DCA 2008) 
and City of Miami v. Kho, 290 So. 3d 942 (Fla. 3d DCA 2019), neither of 
which is on point.  The issue in Perez was whether the trial court abused its 
discretion in allowing cellular telephone records custodians to testify that 
persons who placed cell phone calls would be within a certain distance from 
the cell towers identified with those calls.  980 So. 2d at 1131.  This Court 
held that said testimony was admissible as it constituted general background 
information that did not require expert testimony.  Id.  Kho dealt with the 
methods of authenticating photographic evidence.  290 So. 3d at 944-45. 
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District explained that GPS data was “clearly hearsay because it purports to 

show Appellant’s locations on June 28, 2009, and it is being offered for the 

truth of the matter asserted . . . .”  Id.  Subsequent cases likewise hold that 

GPS data is hearsay when offered to prove the truth of the matter asserted.  

Though this is one component of hearsay, these cases do not address the 

more pertinent component, which requires an out-of-court statement by a 

person. 

Moreover, unlike here, the evidence in these cases indicates some 

form of human involvement.  In Ruise, for instance, the probation officer 

printed a report from a database, which the monitoring company compiled 

using GPS data from the monitoring device.  43 So. 3d at 887.  Similarly, in 

Edwards, the probation specialist learned of the GPS alerts from a printed 

report from the monitoring company.  60 So. 3d at 530.  In Channell, “the 

probation officer testified regarding the ‘bracelet gone’ alerts from notes she 

had compiled from information received from the monitoring company.”  200 

So. 3d at 249 (Fla. 1st DCA 2016) (emphasis added).   

The majority cites a handful of cases from other jurisdictions in which 

courts have treated GPS data as hearsay that is admissible under the 

business records exception to the hearsay rule.  As with the cases from our 

sister districts, the analysis in these cases is informed by the way in which 
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the parties framed the issue.  Often, the parties framed the issue as having 

to do with whether or not GPS data is admissible under the business records 

exception to the hearsay rule.  In none of the cited cases do the parties argue 

that GPS data is not hearsay, nor do any of the courts address the hearsay 

requirement of a statement by a person.15  Here, by contrast, the predicate 

question of whether GPS data is hearsay is properly before the Court. 

Numerous state and federal courts have concluded that GPS data from 

a monitoring device is not hearsay.  See State v. Kandutsch, 799 N.W.2d 

865, 877-79 (Wis. 2011) (holding that a report generated by an electronic 

monitoring device defendant was wearing was not hearsay because it was 

 
15 In a recent case from Pennsylvania, which also involved GPS data from a 
monitoring device, the parties’ arguments similarly focused on the business 
records exception to the hearsay rule.  See Commonwealth v. Shields, No. 
266 EDA 2018, 2019 WL 3946007, at *10 (Pa. Super. Ct. Aug. 21, 2019).  
Recognizing “there is no need to satisfy an exception if the records are not 
hearsay in the first place[,]” the court declined to decide the issue, in part, 
due to “Appellant’s failure to develop the predicate question . . . i.e., is GPS 
data even hearsay . . . .”  Id. at *11.  Cf. United States v. El Gammal, 831 
Fed. Appx. 539, 543 n.7 (2d Cir. 2020) (assuming arguendo that statements 
by Facebook that defendant deleted messages at certain days and times 
were hearsay because that is how the issue was framed but noting that “the 
relevant assertion—the ‘DELETED’ data field—is not made by a person 
[and] may thus be more akin to a machine-generated record, which is 
unlikely to be considered hearsay”). 
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not the product of human intervention);16 Commonwealth v. Wallace, 244 

A.3d 1261, 1272 (Pa. Super. Ct. 2021) (“[W]e conclude that, as it stands, 

GPS data automatically generated by a computer, free from interference by 

any person, does not constitute a ‘statement,’ and therefore, cannot qualify 

as hearsay.”);17 Haynes v. State, 77572-COA, 2019 WL 6770015, at *1 (Nev. 

App. Dec. 11, 2019) (“We conclude the district court did not abuse its 

 
16 Kandutsch quotes the US Department of Justice’s manual for federal 
prosecutors, which explicitly mentions computer-generated GPS records as 
falling outside the hearsay rules:  
 

Hearsay rules apply to statements made by persons, 
not to logs or records that result from computer 
processes. Computer-generated records that do not 
contain statements of persons therefore do not 
implicate the hearsay rules. This principle applies 
both to records generated by a computer without the 
involvement of a person (e.g., GPS tracking records) 
and to computer records that are the result of human 
conduct other than assertions (e.g., dialing a phone 
number or punching in a PIN at an ATM). 

 
799 N.W.2d at 799 (emphasis added) (quoting Computer Crime & 
Intellectual Prop. Section, Criminal Div., U.S. Dep’t of Justice, Searching and 
Seizing Computers and Obtaining Electronic Evidence in Criminal 
Investigations, 192–94 (3rd ed. 2009)). 
 
17 Based on dictum in Wallace, the majority suggests that Florida’s hearsay 
definition would need to be amended in order for non-human generated 
statements to be admitted outside of hearsay.  As plainly set forth above, 
however, Florida’s hearsay definition, like that in Pennsylvania, limits 
hearsay to statements by human beings. 
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discretion by admitting the GPS tracking app data because the app made 

the relevant assertion and there was no statement as defined by the hearsay 

rule.”); People v. Rodriguez, 224 Cal. Rptr. 3d 295, 312-13 (Ct. App. 2017) 

(holding that GPS data generated from defendant’s ankle monitor was not 

hearsay because it was not a statement of a person); Commonwealth v. 

Thissell, 910 N.E.2d 943, 946 (Mass. App. Ct. 2009), aff’d, 457 Mass. 191, 

928 N.E.2d 932 (2010) (“It appears to us that the GPS documents consisting 

of maps and logs are not hearsay. Hearsay requires a statement, i.e., an oral 

or written assertion or . . . nonverbal conduct of a person, if it is intended by 

the party as an assertion.” (citations and internal quotation marks omitted)); 

see also United States v. Murphy, 769 Fed. Appx. 631, 644 (10th Cir. 2019) 

(“[N]on-hearsay evidence from the GPS tracking device shows that Mr. 

Murphy’s car made 45 visits to the stash location in a 12-day period.”); United 

States v. Lizarraga-Tirado, 789 F.3d 1107, 1109 (9th Cir. 2015) (explaining 

that a location tack that is automatically placed by Google Earth based on 

GPS coordinates is not hearsay because it is not an assertion made by a 

person). 

Given the definition of hearsay set forth in Florida’s Evidence Code and 

Florida case law recognizing the requirement that hearsay must be a 
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statement by a person, I agree with the State’s position in this case that the 

GPS alerts generated by R.L.G.’s monitoring device are not hearsay.18   

Finally, although GPS data from a monitoring device is not hearsay 

and therefore should not be admitted under the business records hearsay 

exception, “[a]uthentication or identification . . . is required as a condition 

precedent to its admissibility.”19  See § 90.901, Fla. Stat.  This requirement 

 
18 In his reply brief, R.L.G. raises for the first time the argument that the facts 
were insufficient to make a determination whether the alerts were 
automatically generated or manually sent by a person.  R.L.G. was the 
objecting party, and therefore, was required to establish the legal grounds 
for his objection below.  See Fleitas v. State, 3 So. 3d 351, 355 (Fla. 3d DCA 
2008) (“Indeed, proper preservation requires the following three steps from 
a party: (1) a timely, contemporaneous objection; (2) a legal ground for the 
objection and; (3) ‘[i]n order for an argument to be cognizable on appeal, it 
must be the specific contention asserted as legal ground for the objection, 
exception, or motion below.’” (quoting Harrell v. State, 894 So. 2d 935, 940 
(Fla. 2005)). 
 
19 Hearsay admitted under the business records exception and nonhearsay 
electronic evidence both require the proponent to lay a foundation before the 
evidence can be admitted.   Though some conflate these requirements, they 
are distinct.  Compare Yisrael, 993 So. 2d at 956 (“To secure admissibility 
under [the business records exception], the proponent must show that (1) 
the record was made at or near the time of the event; (2) was made by or 
from information transmitted by a person with knowledge; (3) was kept in the 
ordinary course of a regularly conducted business activity; and (4) that it was 
a regular practice of that business to make such a record.”) with State v. 
Love, 691 So. 2d 620, 621 (Fla. 5th DCA 1997) (“Section 90.901. . . requires 
authentication or identification of evidence as a condition precedent to its 
admission as evidence. Prima facie evidence must be introduced in order to 
prove that the evidence is authentic. In order to set forth a prima facie case 
of authenticity, the proponent of the evidence can utilize both direct and 
circumstantial evidence. Evidence may be authenticated by appearance, 
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is “satisfied by evidence sufficient to support a finding that the matter in 

question is what its proponent claims.”  Id.  Thus, if R.LG. doubted the 

reliability of the GPS alerts, he could have challenged their admissibility 

pursuant to section 90.901.  However, that was not done in this case.  

Because the only issue before this court is whether the GPS alerts generated 

by a monitoring device are hearsay and not whether they were properly 

authenticated pursuant to section 90.901, I would affirm without further 

discussion of the authentication issue.   

In conclusion, I would hold that the GPS alerts were not hearsay and 

were thus properly considered by the trial court, and therefore, there was 

competent substantial evidence to support the trial court’s order finding 

R.L.G. in indirect criminal contempt.  As such, I would affirm. 

 

 

 

 

 

 

 
contents, substance, internal patterns, or other distinctive characteristics 
taken in conjunction with the circumstances.”).   
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LAWSON, J. 

We accepted review of the Fourth District Court of Appeal’s 

decision in the juvenile sentencing case of Puzio v. State, 278 So. 3d 

82 (Fla. 4th DCA 2019), because it expressly and directly conflicts 

with our decision in Williams v. State, 242 So. 3d 280 (Fla. 2018), 

on the same question of law.  See art. V, § 3(b)(3), Fla. Const.  The 

conflict turns on the proper remedy for a harmful Alleyne error that 

occurs where, in sentencing a juvenile offender under section 

775.082(1)(b), Florida Statutes (2020), the trial court enhances the 

sentence under section 775.082(1)(b)1. without a jury finding of the 
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fact that authorizes the enhancement, namely whether the juvenile 

offender “actually killed, intended to kill, or attempted to kill the 

victim.”1  See Alleyne v. United States, 570 U.S. 99, 103 (2013) 

(“Any fact that, by law, increases the penalty for a crime is an 

‘element’ that must be submitted to the jury and found beyond a 

reasonable doubt.”); see also Williams, 242 So. 3d at 288 (holding 

that the section 775.082(1)(b) finding authorizing the enhancement 

“is an ‘element’ of the offense, which Alleyne requires be submitted 

to a jury and found beyond a reasonable doubt”).   

In Williams, we held that the “proper remedy” for a harmful 

Alleyne error in this context “is to resentence the juvenile offender 

pursuant to section 775.082(1)(b)2.,” 242 So. 3d at 282, which 

applies to a juvenile offender “who did not actually kill, intend to 

kill, or attempt to kill the victim.”  Id. at 287 (quoting 

§775.082(1)(b)2.).  In Puzio, however, the Fourth District remanded 

for the trial judge to remedy the same harmful error through a 

 
 1.  The 2016 version of section 775.082(1)(b) applied to the 
resentencing in Williams, whereas the 2017 version applied to the 
resentencing at issue here.  However, there is no substantive 
difference between these versions or the current version of the 
statute. 

37



 - 3 - 

“ministerial correction” of sentence, for which “[t]he defendant need 

not be present.”  Puzio, 278 So. 3d at 86.  Because the remedy 

approved by the Fourth District falls short of the de novo 

resentencing that Williams requires, we quash the district court’s 

decision and remand with instructions to remand to the trial court 

for resentencing as required by Williams. 

BACKGROUND 

In 1994, when Petitioner David Puzio was a juvenile, he and 

two adults perpetrated a carjacking, in which two victims were shot 

and killed.  Id. at 84.  The jury found Puzio guilty of two counts of 

first-degree murder and one count of armed carjacking, and the 

State sought the death penalty for the two homicide convictions.  Id.  

Puzio’s jury recommended life, and the trial court sentenced Puzio 

to life in prison without parole on all three counts.  Id. 

 In 2017, Puzio was resentenced following the United States 

Supreme Court’s decision that “mandatory life-without-parole 

sentences for juveniles violate the Eighth Amendment.”  Id. (quoting 

Miller v. Alabama, 567 U.S. 460, 470 (2012)).  With respect to the 

homicide convictions, the trial court considered whether Puzio 

should be resentenced, as argued by the State, pursuant to section 
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775.082(1)(b)1.—the sentencing statute applying to juveniles “who 

actually killed, intended to kill, or attempted to kill the victim”—or, 

as argued by Puzio, pursuant to section 775.082(1)(b)2.—the 

sentencing statute applying to juveniles “who did not actually kill, 

intend to kill, or attempt to kill the victim.”  Puzio, 278 So. 3d at 84 

(quoting § 775.082(1)(b) 1.-2., Fla. Stat. (2017)). 

While Puzio faced a possible life sentence under both 

provisions, if sentenced under section 775.082(1)(b)1., he would 

also receive a mandatory minimum of at least forty years in prison, 

with entitlement to a sentencing review after twenty-five years.  See 

§§ 775.082(1)(b)1., 921.1402(2)(a), Fla. Stat (2017).  In contrast, if 

sentenced under section 775.082(1)(b)2., the mandatory minimum 

would not apply, and if Puzio was sentenced to more than fifteen 

years in prison, he would be entitled to a sentencing review after 

fifteen years.  See §§ 775.082(1)(b)2., 921.1402(2)(c). 

 Puzio argued that he should be resentenced under section 

775.082(1)(b)2. “because the jury was not asked to find, and did not 

find, that he actually killed, attempted to kill, or intended to kill the 

victims, as required under section 775.082(1)(b)1.”  Puzio, 278 So. 

3d at 85.  He supported this argument by highlighting that the 
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verdict form failed to ask his jury to differentiate between felony 

murder and premeditation when determining whether he was guilty 

of first-degree murder.  Additionally, Puzio argued that his penalty-

phase jury made a contrary finding when it wrote the word “yes” 

next to the following mitigating factor: Puzio “was an accomplice in 

the offense . . . but the offense was committed by another person 

and [Puzio]’s participation was relatively minor.”  

Ultimately, the trial court applied section 775.082(1)(b)1. and 

resentenced Puzio on both homicide counts “to sixty years in 

prison, with entitlement to review after having spent twenty-five 

years in prison.”  Puzio, 278 So. 3d at 85.  However, contrary to 

section 775.082(1)(b)1., the trial court failed to state that Puzio 

would be imprisoned for “at least forty years on the first[-]degree 

murder counts.”  Puzio, 278 So. 3d at 85.  Puzio appealed to the 

Fourth District, which temporarily relinquished jurisdiction to the 

trial court to comply with section 775.082(1)(b)3., which requires a 

written finding by the trial court “as to whether a person is eligible 

for a sentence review hearing under s. 921.1402(2)(a) or (c),” based 

upon “whether the person actually killed, intended to kill, or 

attempted to kill the victim.”  § 775.082(1)(b)3. 
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During the relinquishment, this Court decided Williams.  

Thereafter, the trial court issued a written sentencing order in 

Puzio’s case, in which it explained that “although it proceeded 

under subsection 775.082(1)(b)(1) [in resentencing Puzio] . . . it 

equally finds a sixty-year sentence appropriate under section 

775.082(1)(b)(2) in light of the facts of this case.”  Puzio, 278 So. 3d 

at 85.  Almost two weeks later, without holding a hearing or 

notifying the parties, the trial court also issued a new disposition 

order—adding a mandatory forty-year minimum to Puzio’s 

sentences for the homicide convictions.  Id. 

 Puzio’s appeal then proceeded before the Fourth District.  The 

district court applied this Court’s decision in Williams to conclude 

that the trial court committed an Alleyne error when resentencing 

Puzio under section 775.082(1)(b)1. because “no jury has found 

beyond a reasonable doubt that he actually killed, intended to kill, 

or attempted to kill the victims.”  Id. at 85-86.  The district court 

further held that the Alleyne error was harmful because “[t]he 

record does not demonstrate beyond a reasonable doubt that a 

rational jury would have found the defendant killed, intended to 
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kill, or attempted to kill the victim[s].”  Id. at 86 (summarizing 

conflicting evidence and arguments in the record). 

As to the proper remedy, however, rather than ordering the 

resentencing required by Williams, the Fourth District reversed and 

remanded for “ministerial correction” of Puzio’s sentences for the 

two homicide offenses under section 775.082(1)(b)2., with a right to 

review after Puzio spent fifteen years in prison.  Puzio, 278 So. 3d at 

86.  The Fourth District further directed that Puzio “need not be 

present for this ministerial correction” and offered the following 

reasoning for why Puzio was not entitled to the resentencing 

required by Williams: 

[T]he trial court already stated that “it equally finds a 
sixty-year sentence appropriate under section 
775.082(1)(b)(2) in light of the facts of this case.” . . . 
[T]he trial court’s comments conclusively show that the 
court would have imposed the same sentence. 

 
Puzio, 278 So. 3d at 86. 

 
This Court accepted discretionary jurisdiction based on 

express and direct conflict between the “ministerial correction” 

remedy ordered in Puzio and the resentencing remedy ordered in 

Williams.  See art. V, § 3(b)(3), Fla. Const. 
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ANALYSIS 

We quash the Fourth District’s decision because its remedy of 

a “ministerial correction” of sentence at which “[t]he defendant need 

not be present,” Puzio, 278 So. 3d at 86, falls short of the remedy of 

resentencing pursuant to section 775.082(1)(b)2., which Williams 

establishes is “the appropriate remedy for” the harmful Alleyne 

error at issue, Williams, 242 So. 3d 280 at 292.  “[R]esentencing is a 

new proceeding.”  State v. Collins, 985 So. 2d 985, 989 (Fla. 2008).  

Therefore, resentencing under Williams must transpire “de novo on 

all issues bearing on the proper sentence,” Teffeteller v. State, 495 

So. 2d 744, 745 (Fla. 1986), pursuant to section 775.082(1)(b)2. in 

order to provide “the full panoply of due process considerations” to 

which the defendant is entitled, State v. Scott, 439 So. 2d 219, 220 

(Fla. 1983). 

We recognize that the Fourth District based its “ministerial 

correction” remedy on the trial court’s statement during 

relinquishment that it would have imposed the same sentences for 

the homicide offenses had it resentenced Puzio in the first instance 

under section 775.082(1)(b)2.  See Puzio, 278 So. 3d at 86.  

However, “[i]t is no answer to say that [Puzio] could have received 
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the same sentence with or without” the presence of the harmful 

Alleyne error.  Williams, 242 So. 3d at 287 (quoting Alleyne, 570 

U.S. at 115).  Moreover, as ministerial corrections do not function 

“to make substantive changes affecting a party’s rights,” United 

States v. Suarez-Perez, 484 F. 3d 537, 541 (8th Cir. 2007), the 

harmful Alleyne error that deprived Puzio of a constitutional 

resentencing in 2017 cannot be cured through a ministerial 

correction that, by definition, would continue to deny Puzio the 

constitutional sentencing proceeding he has yet to receive.  Cf. 

Jordan v. State, 143 So. 3d 335, 339 (Fla. 2014) (“[A] resentencing 

at which the trial judge has judicial discretion is not a ministerial 

act.”).  Rather, we hold that Puzio is entitled to the de novo 

resentencing required by Williams. 

Although our holding resolves the conflict issue, the State has 

asked us to go further by expanding Williams to afford it the 

opportunity to empanel a jury on resentencing to make the finding 

required to enhance Puzio’s sentence pursuant to section 

775.082(1)(b)1.  In support of its argument, the State cites our 

decision in Gaymon v. State, 288 So. 3d 1087, 1093 (Fla. 2020), 
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where we authorized such a remedy on resentencing under a 

different statutory provision. 

We decline to decide this issue for a couple of reasons.  First, 

Puzio argues that his jury already found that he did not actually 

kill, intend to kill, or attempt to kill the victims.  Regardless of 

whether or not he is correct, the unique facts of Puzio’s case make 

it a less-than-ideal vehicle for revisiting the double-jeopardy 

concerns that caused the Williams court to forego the possibility of 

empaneling a jury and hold instead that the remedy of 

“resentencing pursuant to section 775.082(1)(b)2. is the more 

prudent course.”  Williams, 242 So. 3d at 293.  Moreover, and 

perhaps even more critically, the State neither asked the trial court 

to empanel a jury nor raised the issue in the district court, and the 

potential double jeopardy implications of empaneling a jury have 

not been fully briefed.  Accordingly, we limit our holding to the 

jurisdictional issue.  See Savoie v. State, 422 So. 2d 308, 312 (Fla. 

1982) (“[A]uthority to consider issues other than those upon which 

jurisdiction is based is discretionary with this Court and should be 

exercised only when these other issues have been properly briefed 

and argued . . . .”). 
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CONCLUSION 

The Fourth District’s “ministerial correction” remedy falls 

short of the remedy of de novo resentencing under section 

775.082(1)(b)2., which Williams establishes is the proper remedy for 

the harmful Alleyne error at issue.  Accordingly, we quash the 

Fourth District’s decision in Puzio and remand with instructions to 

remand to the trial court for resentencing as required by Williams. 

It is so ordered. 

CANADY, C.J., and POLSTON, LABARGA, MUÑIZ, COURIEL, and 
GROSSHANS, JJ., concur. 
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PER CURIAM. 

 A jury convicted Cameron David Wright of first-degree murder, MCL 750.316; possession 

of a firearm during the commission of a felony (felony-firearm), second offense, MCL 750.227b; 

and felon in possession of a firearm (felon-in-possession), MCL 750.224f, for the 2018 murder of 

Curtis Swift, a witness to Wright’s 2013 murder of Andre Davis.  Wright raises several challenges 

to his convictions, none of which warrant relief.  We affirm. 

I. BACKGROUND 

 In 2013, Andre Davis was shot and killed during a drive-by shooting.  Wright was 

questioned during the initial investigation, but the police reached a dead end.  In 2017, the Grand 

Rapids Police Department launched a new investigation and began to narrow in on Wright as the 

primary suspect.  In January 2018, detectives issued investigative subpoenas to several witnesses.  

Wright was well aware of these facts. 

Wright knew that Javon Turley had testified pursuant to an investigative subpoena.  When 

Wright was interviewed about Davis’s murder in 2013, he stated that he was at the apartment of 

his girlfriend, Kiara Adams, at the time of Davis’s murder and that Turley had driven him there.  

In January 2018, Wright asked Adams to tell the police that Turley had dropped him off at her 

apartment in the early morning hours of August 25, 2013.  Wright also knew that Eduardo Welford 

and Tyrice Morris had testified pursuant to investigative subpoenas.  At trial, Welford and Morris 

testified that they were in a vehicle with Wright and Curtis Swift when Wright shot a gun into the 

vehicle carrying Davis.  On January 16, 2018, Wright used an intermediary to contact Welford 

while he was on a work release jail program.  Morris originally told police he knew nothing about 
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Davis’s shooting.  However, after Swift was found dead, Morris returned to the police station and 

identified Wright as Davis’s shooter. 

Officers did not locate Swift in time to issue an investigative subpoena.  On January 19, 

2018, Swift was found dead in his house.  Swift’s two cell phones were missing, but nothing else 

was stolen.  In fact, Swift had a substantial amount of cash in his pocket. 

On January 17, Swift told Jaimaelah Stokes, the mother of one of his children, that he 

needed to talk to “Cam”—defendant Cameron David Wright—and get him to admit that he shot 

Davis.  Swift told Stokes that he was in the car when the shooting happened and that another person 

in the car had already “snitch[ed].”  Stokes last saw Swift at around 8:30 p.m. on January 17.  She 

tried to text him after, but Swift did not respond. 

Bao Nguyen testified that he telephoned Swift at around 8:40 p.m. on January 17, and then 

went to Swift’s home.  Swift was home alone and sold Nguyen drugs.  Swift appeared “a little 

nervous” and was “acting funny.”  Swift told Nguyen that his “cuz” was coming over.  When 

Nguyen left, he loitered outside his vehicle for a short time.  He saw Wright walk up the street 

toward Swift’s house.  No one else was in the area.  Nguyen texted Swift a couple of hours later 

and called him eight times the following day.  Swift did not respond to the text or answer the calls.  

Nguyen solicited a mutual friend to call Swift.  Swift did not answer that call either. 

Swift did not attend his daughter’s birthday party on January 18, and did not answer calls 

from Stokes or his daughter’s mother, Elisha Holloway.  At the time of his death, Swift was dating 

Carlasia Wells.  In the days leading up to his death, Wells overheard Swift on a call telling someone 

that he did not “have anything to do with that” and to quit calling his phone.  Swift told Wells that 

the call came from “Cam and them.”  Wells described that Swift seemed paranoid during that 

period.  The last time she heard from Swift was 6:18 p.m. on January 17.  She went to Swift’s 

home at 9:30 p.m. on January 18, but Swift did not answer the door. 

Glen Johnson testified that he contacted Wright on the evening of January 17 to purchase 

drugs from him.  Johnson described Wright as a dependable dealer who always came when called.  

On the evening of January 17, however, Wright kept pushing back his meeting time with Johnson.  

After promising to arrive by 9:40 p.m., Wright did not come until 11:19.   

We note that Wright was convicted of murdering Davis in a separate action.  We affirm 

that conviction in Docket No. 348250, which is being considered contemporaneously with this 

appeal.  The jury in the current matter also convicted Wright of Swift’s murder and connected 

firearm offenses.  Wright raises several challenges in this matter on appeal. 

I.  REQUEST TO REHEAR TESTIMONY 

 Wright argues that the trial court erroneously denied the jury’s request to rehear the 

testimonies of Nguyen, Stokes, and Jeremy Hairston (who was present when Swift’s body was 

discovered).  The trial court received the jury’s note and instructed the jurors to continue their 

deliberations using their notes and collective memories.  However, the court advised the jury, “If 

you absolutely need to hear the testimony,” the jury could ask again later.  The court then asked 

the attorneys if there were any objections to its response.  Both the prosecutor and defense counsel 

stated, “No, Your Honor.”  By expressly approving the court’s response, Wright waived any 
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objection.  And the waiver extinguished any error.  See People v Kowalski, 489 Mich 488, 503-

505; 803 NW2d 200 (2011).   

II.  SUFFICIENCY OF THE EVIDENCE 

 Wright contends that the prosecutor presented insufficient evidence to support that he was 

the person who killed Swift.  We review de novo challenges to the sufficiency of the evidence, 

viewing the evidence in the light most favorable to the prosecution to determine whether any 

rational trier of fact could have found that the essential elements of the crime were proven beyond 

a reasonable doubt.  People v Cline, 276 Mich App 634, 642; 741 NW2d 563 (2007).   

 The jury was instructed that it could find Wright guilty of first-degree murder either as the 

principal or under an aiding-and-abetting theory.  Specifically, the prosecutor argued that Wright 

either shot Swift or encouraged Derrick Banks in committing the murder.1 

 “[I]dentity is an element of every offense.”  People v Yost, 278 Mich App 341, 356; 749 

NW2d 753 (2008).  The evidence that Wright was the person who murdered Swift or assisted the 

person who murdered Swift was circumstantial.  There was no eyewitness to the murder.  But the 

elements of the offense may be established by circumstantial evidence and reasonable inferences 

drawn therefrom.  People v Dunigan, 299 Mich App 579, 582; 831 NW2d 243 (2013). 

 There was substantial evidence that Wright had motive to kill Swift to prevent him from 

testifying that Wright killed Davis.  Although motive is not an essential element of a crime, it is a 

relevant piece of circumstantial evidence.  People v Unger, 278 Mich App 210, 223; 749 NW2d 

272 (2008).  Several witnesses placed Swift in the car with Wright at the time of Davis’s murder.  

Several witnesses testified that Wright attempted to stop them from identifying him as the shooter.  

And several described Swift as nervous and paranoid in the days leading up to his murder.  Swift 

specifically told Wells that defendant was pressuring him. 

 There was also substantial evidence that Wright was at Swift’s house at the time of the 

murder.  Stokes testified that on the morning of January 17, 2018, Swift told her that he wanted to 

talk to Wright and convince him to turn himself in.  Nguyen was at Swift’s house on the evening 

of January 17.  Swift told Nguyen that his “cuz” was coming over.  Nguyen saw Wright walking 

toward Swift’s house as Nguyen loitered outside his car before leaving.  At 9:39 p.m. on the night 

of Swift’s murder, Wright sent a text message to Banks, telling him to “[c]ome in now.”  Cell 

phone data revealed that between 8:53 p.m. and 9:41 p.m. both Wright’s and Banks’s cell phones 

were in the vicinity of Swift’s home.  And Wright delayed a meeting with Johnson on the night of 

January 17 until 11:19 p.m., giving him time to commit the offense. 

 Additionally, there was substantial evidence that Swift died soon after Nguyen left his 

house, around the time of Wright’s arrival.  Various witnesses texted or called Swift beginning at 

9:00 p.m. on January 17, with no response.  The last outbound activity from either of Swift’s cell 

phones was at 8:29 p.m. on January 17.  Swift last spoke on a phone at 9:06 p.m.  Swift’s body 

 

                                                 
1 Banks was presented as a witness at Wright’s trial, but he invoked his Fifth Amendment right 

against self-incrimination. 
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was found at about 12:00 p.m. on January 19, and the medical examiner opined that he had been 

dead for one to two days. 

We must draw all reasonable inferences and make all credibility choices in favor of the 

jury’s verdict.  People v Nowack, 462 Mich 392, 400; 614 NW2d 78 (2000).  The evidence 

supported that Wright either personally shot Swift shortly after 9:00 p.m. on January 17, 2018, or 

had Derrick Banks shoot Swift on his behalf.  Viewing the evidence in the light most favorable to 

the prosecution, we have no ground to interfere with the jury’s verdict. 

III.  SELF-INCRIMINATION 

 Wright next argues that his right against self-incrimination was violated when, after he was 

arrested for Davis’s murder, he was told by the interrogating officer that he could not refuse to 

provide the passcode for his cell phone and that his parole would be revoked if he refused.  Wright 

sought suppression of this evidence before trial, and the court denied the motion without holding 

a hearing.  Generally, we review for clear error a court’s factual findings at a suppression hearing 

and review de novo the court’s ultimate ruling.  People v Maggitt, 319 Mich App 675, 681-682; 

903 NW2d 868 (2017). 

 As a condition of his parole for an earlier offense, Wright agreed to the following condition: 

“I voluntarily consent to a search of my person and property upon demand by a peace officer or 

parole officer.  If I do not sign this written consent, I understand that my parole may be rescinded 

or revoked.”  He also agreed: “You must comply with special conditions imposed by the Parole 

and Commutation Board and with written or verbal orders made by the field agent.”   

 Wright was arrested for Davis’s murder on January 19, 2018.  In the house where Wright 

was arrested, officers found a cell phone that belonged to him.  Once in custody, the interrogating 

police officer presented the phone to Wright.  The officer asked for the phone’s passcode so “they 

could search the phone contents.”  When Wright refused, the police told him that “he had to since 

he was on parole” and that “as a parolee he was required to give them the information.”  As a 

result, Wright gave the interrogating officer his passcode, and the officers opened and searched 

the contents of his phone. 

 The trial court denied Wright’s motion for an evidentiary hearing and to suppress for the 

reasons it denied the same motion in the murder trial underlying Docket No. 348250.  In that case, 

the court stated, “[T]he defendant was on parole, had signed releases and agreed to be searched.  

And not only him, but his possessions.  I find no reason to exclude this information from trial.”2 

 “The Fifth Amendment of the United States Constitution guarantees that the government 

cannot compel a defendant in a criminal case to testify against himself. . . .  In addition, art 1, § 17 

of the Michigan Constitution affords defendants a corresponding state constitutional right to be 

free from compelled self-incrimination.”  People v Cheatham, 453 Mich 1, 9; 551 NW2d 355 

(1996).  This right extends to custodial interviews, not just trial, and is protected by reading a 

 

                                                 
2 Despite that Wright made the same motion in Docket No. 348250, he did not challenge the court’s 

order in that case. 
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suspect his rights pursuant to Miranda v Arizona, 384 US 436; 86 S Ct 1602; 16 L Ed 2d 694 

(1966).  People v Elliott, 494 Mich 292, 301; 833 NW2d 284 (2013).  A person does not lose his 

protection against self-incrimination “by reason of his conviction of a crime; notwithstanding that 

a defendant is imprisoned or on probation at the time he makes incriminating statements, if those 

statements are compelled they are inadmissible in a subsequent trial for a crime other than that for 

which he has been convicted.”  Minnesota v Murphy, 465 US 420, 426; 104 S Ct 1136; 79 L Ed 

2d 409 (1984).  “An individual must show three things to fall within the ambit of the Fifth 

Amendment: (1) compulsion, (2) a testimonial communication or act, and (3) incrimination.”  In 

re Grand Jury Subpoena Duces Tecum, 670 F3d 1335, 1341 (CA 11, 2012).   

 Parolees and probationers have a duty to appear and to truthfully answer questions posed 

by their probation or parole officer.  “[T]he general obligation to appear and answer questions 

truthfully [does] not in itself convert . . . otherwise voluntary statements into compelled ones.”  

Murphy, 465 US at 427. 

 The threat of punishment for reliance on the privilege distinguishes cases of 

this sort from the ordinary case in which a witness is merely required to appear and 

give testimony.  A State may require a probationer to appear and discuss matters 

that affect his probationary status; such a requirement, without more, does not give 

rise to a self-executing privilege.  The result may be different if the questions put 

to the probationer, however relevant to his probationary status, call for answers that 

would incriminate him in a pending or later criminal prosecution.  There is thus a 

substantial basis in our cases for concluding that if the State, either expressly or by 

implication, asserts that invocation of the privilege would lead to revocation of 

probation, it would have created the classic penalty situation, the failure to assert 

the privilege would be excused, and the probationer’s answers would be deemed 

compelled and inadmissible in a criminal prosecution.  [Id. at 435-436 (emphasis 

added).] 

 The defendant in Murphy was questioned about an earlier, uncharged offense while at his 

monthly meeting with his probation officer.  Wright, on the other hand, was brought in for 

questioning by police officers for the 2013 murder of Davis and threatened with revocation of 

parole for a completely unrelated offense unless he provided the passcode for his cell phone.  In 

United States v Sanchez, 334 F Supp 3d 1284 (ND Ga, 2018), a lower federal court faced this same 

scenario.  In that case, the defendant was arrested and interrogated by law enforcement officers.  

He only turned over the passcodes to his cell phones “after he repeatedly refused to do so” and 

was threatened with arrest for a parole violation.  Id. at 1294.  The district court conceded that the 

officers could charge the defendant with violating parole for failing to turn over the passcodes 

given the conditions of his parole.  Id. at 1295.   

But, the court determined, use of evidence gathered from the compelled production of the 

defendant’s cell phone passcodes violated the defendant’s Fifth Amendment right against self-

incrimination and therefore could not be used against him at trial.  Id.  First, the court cited caselaw 

supporting “that production of cellphone passwords constitutes incriminatory testimony protected 

by the Fifth Amendment.”  Id.  Second, the court compared the facts to those in Murphy and several 

lower court cases, and found a compelling case of compulsion.  The defendant in Sanchez “twice 

refused to provide the iPhone passcodes” and the interrogating officer expressly “warned him that 
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his refusal to do so could result in his arrest for a parole violation.”  Id. at 1297.  This was “the 

classic ‘penalty situation.’ ”  Id. at 1298. 

 According to Wright, he was interrogated by a parole agent and members of the Grand 

Rapids Police Department for more than four hours.  During the interrogation, Wright allegedly 

repeatedly refused to provide the passcode for his cell phone.  He only disclosed the code when 

his parole agent told him that if he refused, he would be violated.   

However, the prosecutor advised the court that Wright was not just arrested for Davis’s 

murder; he was also arrested for violating the conditions of his parole.  Wright had already been 

“violated” before anyone asked him for the code to his cell phone.  After Wright was placed in an 

interrogation room, the parole agent took the cell phone in and asked Wright for the passcode, 

reminding “him of the conditions of his parole, including allowing warrantless searches of his 

person and/or property.”  Wright provided the passcode, which the parole agent wrote on a piece 

of paper.  The paper was given to the Grand Rapids Police Department.  Detectives then came into 

the interrogation room, read Wright his Miranda rights and Wright invoked his right to remain 

silent.   

Wright was under arrest and in custody when he was ordered to turn over his cell phone 

passcode.  Even if he was under arrest for some other violation of his parole conditions, the 

prosecutor could add to that list if Wright failed to provide his passcode.  Accordingly, Wright was 

compelled to turn over his passcode to avoid penalty.  This was compelled self-incrimination. 

However, given the other evidence against Wright, the admission of the cell phone 

evidence was harmless.  From Wright’s cell phone information, the prosecutor argued that Wright 

deleted incriminating text communications with Swift.  Wright’s message to Banks “to come in” 

was also presented from the phone.  Although this evidence was damaging, it was not necessary 

to sustain Wright’s convictions.  Nguyen and cell tower data placed Wright at Swift’s home around 

the time of the murder.  And there was significant evidence that Wright was pressuring and 

intimidating Swift and the other witnesses against him, even without evidence that Wright deleted 

messages from his phone to hide their contents.  Accordingly, any error ultimately was harmless 

and Wright is not entitled to relief. 

IV.  FORFEITURE BY WRONGDOING 

 Wright challenges the trial court’s admission of Stokes’s and Wells’s testimonies about 

Swift’s out-of-court statements suggesting that Wright was pressuring Swift not to implicate him 

in Davis’s shooting and that Swift was afraid.  We review for an abuse of discretion a trial court’s 

decision to admit evidence.  People v Lukity, 460 Mich 484, 488; 596 NW2d 607 (1999).  An 

abuse of discretion occurs when the trial court’s decision falls outside the range of principled 

outcomes.  People v March, 499 Mich 389, 397; 886 NW2d 396 (2016).  We review de novo 

whether the admission of evidence would violate a defendant’s Sixth Amendment right of 

confrontation.  People v Nunley, 491 Mich 686, 696-697; 821 NW2d 642 (2012). 

 “[T]he Sixth Amendment bars the admission of testimonial statements by a witness who 

does not appear at trial unless the witness is unavailable and the defendant had a prior opportunity 

to cross-examine the witness.”  People v Dendel (On Second Remand), 289 Mich App 445, 453; 

53



-7- 

797 NW2d 645 (2010).  When a defendant causes the absence of the witness, the defendant may 

forfeit his right to confront the witness and to challenge the admission of the statements on hearsay 

grounds.  For the forfeiture-by-wrongdoing doctrine to apply, the defendant must have specifically 

intended that his wrongdoing would render the witness unavailable to testify.  People v Burns, 494 

Mich 104, 111, 113; 832 NW2d 738 (2013).   

 Under MRE 804(b)(6), if the declarant is unavailable, “[a] statement offered against a party 

that has engaged in or encouraged wrongdoing that was intended to, and did, procure the 

unavailability of the declarant as a witness” is not excluded by the hearsay rule.  To admit an out-

of-court statement under MRE 804(b)(6), the prosecutor must show by a preponderance of the 

evidence that “(1) the defendant engaged in or encouraged wrongdoing; (2) the wrongdoing was 

intended to procure the declarant’s unavailability; and (3) the wrongdoing did procure the 

unavailability.”  Burns, 494 Mich at 115. 

 As discussed, significant evidence was presented that Wright killed Swift to prevent Swift 

from implicating him in Davis’s murder.  If the evidence could establish this fact beyond a 

reasonable doubt, the lesser burden of proof for the admission of this evidence naturally was also 

established.  Accordingly, the admission of Swift’s statements to Stokes and Wells neither violated 

the hearsay rules nor Wright’s right to confront the witnesses against him. 

V.  FORMER TESTIMONY 

 Wright next argues that the trial court erred in admitting into this trial Adams’s testimony 

from his preliminary examination in the matter underlying Docket No. 348250.  We review the 

trial court’s evidentiary ruling for an abuse of discretion.  Lukity, 460 Mich at 488.  We also review 

for an abuse of discretion a trial court’s determination that the prosecutor employed due diligence.  

People v Eccles, 260 Mich App 379, 389; 677 NW2d 76 (2004).  And we review de novo whether 

the admission of this evidence violated Wright’s Sixth Amendment right of confrontation.  Nunley, 

491 Mich at 696-697.3 

 MRE 804(b)(1) creates a hearsay exception, when the declarant is unavailable, for 

“[t]estimony given as a witness at another hearing of the same or a different proceeding, if the 

party against whom the testimony is now offered . . . had an opportunity and similar motive to 

develop the testimony by direct, cross, or redirect examination.”  A declarant is unavailable when 

the declarant “is absent from the hearing and the proponent of a statement has been unable to 

procure the declarant’s attendance . . . by process or other reasonable means, and in a criminal 

case, due diligence is shown.”  MRE 804(a)(5).  Due diligence requires a reasonable, good-faith 

effort to find the declarant.  People v Bean, 457 Mich 677, 684; 580 NW2d 390 (1998).  “[D]ue 

 

                                                 
3 We note that Wright also raised these challenges in Docket No. 348250.  At that trial, defense 

counsel and the prosecutor discussed the issue before trial and defense counsel expressly approved 

of the court’s decision.  No such discussion occurred in this case and counsel did not waive any 

claim of error. 
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diligence is the attempt to do everything reasonable, not everything possible, to obtain the presence 

of the witness.”  Eccles, 260 Mich App at 391. 

 The prosecutor diligently sought Adams to present her live testimony.  The trial court relied 

on the prosecutor’s efforts to locate Adams before both the current trial and Wright’s trial for the 

murder of Davis.4  The prosecutor knew that Adams had moved to Georgia, and she enlisted 

“Victim Witness” and law enforcement officials in both Michigan and Georgia to locate Adams.  

Those attempts were unsuccessful.  Through a random twist of fate, a potential juror in the Davis 

murder trial knew Adams and gave the court Adams’s phone number.  The court entered an order 

to “ping” the phone.  Even though the phone pinged in an apartment complex in Georgia, Georgia 

law enforcement officials were still unable to locate Adams.  The record supported that the 

prosecutor diligently searched for Adams to no avail, making her a legally unavailable witness. 

 Further, Wright had an opportunity to cross-examine Adams at the preliminary 

examination and had a similar motive to develop her testimony.  Wright complains that as he was 

not yet arrested for Swift’s murder at the time of his preliminary examination in the Davis murder 

case, he did not have a similar motive to develop Adams’s testimony.  Generally, “[w]hether a 

party had a similar motive to develop the testimony depends on the similarity of the issues for 

which the testimony is presented at each proceeding.”  People v Farquharson, 274 Mich App 268, 

275; 731 NW2d 797 (2007).  In assessing whether the defendant had a similar motive to develop 

the witness’s testimony at the prior proceeding, the court must consider: “(1) whether the party 

opposing the testimony had . . . an interest of substantially similar intensity to prove (or disprove) 

the same side of a substantially similar issue; (2) the nature of the two proceedings—both what is 

at stake and the applicable burdens of proof; and (3) whether the party opposing the testimony in 

fact undertook to cross-examine the witness. . . .”  Id. at 278 (cleaned up). 

 The purpose of a preliminary examination “is to determine if a crime has been committed 

and, if so, if there is probable cause to believe the defendant committed it.”  People v Johnson, 427 

Mich 98, 104; 398 NW2d 219 (1986) (cleaned up).  The probable-cause standard is “less rigorous” 

than the beyond-a-reasonable-doubt standard used at trial.  People v Yost, 468 Mich 122, 126; 659 

NW2d 604 (2003).  At Wright’s preliminary examination in the Davis murder case, the prosecution 

had to prove that Davis was murdered and that there was probable cause to believe that Wright 

murdered him.  The prosecution presented the testimony of Adams at the preliminary examination 

to help establish probable cause that Wright murdered Davis. 

 The prosecutor’s theory in the present case was that Wright killed Davis in 2013 and killed 

Swift because he was an eyewitness to Davis’s murder.  At the current trial, the prosecutor had to 

prove not only that defendant killed Swift, but that he also killed Davis.  The prosecutor used 

Adams’s preliminary examination testimony for this purpose.  In other words, Adams’s 

preliminary examination testimony was used in the present case for the same purpose for which it 

was elicited in the other criminal matter.  Accordingly, Wright’s interest in challenging Adams at 

the Davis murder preliminary examination was just as strong as it would have been in the current 

 

                                                 
4 We take judicial notice of the prosecutor’s statements to the trial court in the Davis case regarding 

what efforts were used to locate Adams before trial in that case.  See MRE 201(b).   
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case.  Defense counsel chose not to cross-examine Adams, but actual cross-examination is not 

required, only an opportunity to do so. 

 Furthermore, admission of Adams’s preliminary examination testimony did not violate 

Wright’s right to confront the witnesses against him.  The Confrontation Clause prohibits “the 

admission of testimonial statements by a witness who does not appear at trial unless the witness is 

unavailable and the defendant had a prior opportunity to cross-examine the witness.”  Dendel (On 

Second Remand), 289 Mich App at 453.  Testimony given at a preliminary examination is a 

testimonial statement.  Crawford v Washington, 541 US 36, 68; 124 S Ct 1354; 158 L Ed 2d 177 

(2004).  Although Wright did not cross-examine Adams at the preliminary examination, he had 

the opportunity to do so, which is all that the Confrontation Clause requires.  “The Confrontation 

Clause guarantees only an opportunity for effective cross-examination, not cross-examination that 

is effective in whatever way, and to whatever extent, the defense might wish.”  United States v 

Owens, 484 US 554, 559; 108 S Ct 838; 98 L Ed 2d 951 (1988) (cleaned up). 

VI.  REASONABLE DOUBT SUPPLEMENTAL INSTRUCTION 

 Wright next challenges the trial court’s supplemental instruction on reasonable doubt at the 

beginning of jury selection.  Wright failed to raise a contemporaneous objection and our review is 

therefore limited to plain error affecting defendant’s substantial rights.  People v Carines, 460 

Mich 750, 763; 597 NW2d 130 (1999). 

“A criminal defendant is entitled to have a properly instructed jury consider the evidence 

against him.”  People v Riddle, 467 Mich 116, 124; 649 NW2d 30 (2002).  The easiest way to 

achieve this, in most cases, is to read the jury the applicable model jury instructions.  Indeed, MCR 

2.512(D)(2) requires courts to give standard instructions when applicable.  However, courts may 

give additional tailored instructions even on basic concepts that are accurately described in the 

instructions.  This was such a case.  The court read the standard definition of reasonable doubt to 

the jury during voir dire.  No further elucidation was necessary, but the court continued anyway.  

Yet, Wright was not harmed as the instructions, taken as a whole, correctly conveyed the meaning 

of the burden of proof.  See Victor v Nebraska, 511 US 1, 5; 114 S Ct 1239; 127 L Ed 2d 583 

(1994).   

 The trial court added that proof beyond a reasonable doubt does not require “100 percent” 

proof of a defendant’s guilt.  This was a legally correct statement.  See People v Bowman, 254 

Mich App 142, 148-151; 656 NW2d 835 (2002); see also Victor, 511 US at 13 (stating that 

“absolute certainty is unattainable in matters relating to human affairs”).  Although the trial court 

informed the venire members that a jury can base its verdict on the testimony of one witness, it 

emphasized that the testimony of the witness must convince the jury of the defendant’s guilt 

beyond a reasonable doubt.  We disagree with Wright that this part of the supplemental instruction 

was “custom tailored” for his case.  The two examples that the trial court gave when one witness’s 

testimony may provide proof of a defendant’s guilt beyond a reasonable doubt—an armed robbery 

of a gas station and criminal sexual conduct in a basement—were significantly different than the 

facts of the present case.  Additionally, although only Nguyen saw Wright near Swift’s house on 

January 17, 2018, Nguyen did not testify that he saw Wright kill Swift.  Unlike the examples given 

by the court, there was no direct evidence of Wright’s guilt.  All the evidence of Wright’s guilt 

was circumstantial.   
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 Wright further contends that defense counsel was ineffective for failing to object to the 

instruction.  As the instruction was not erroneous, counsel had no ground to object.  Counsel cannot 

be deemed ineffective for failing to raise a meritless objection.  People v Uphaus (On Remand), 

278 Mich App 174, 185; 748 NW2d 899 (2008). 

VII.  JUDICIAL BIAS 

 Wright contends that the trial judge was biased against him and should have recused 

himself from hearing this case.  As Wright never sought recusal, our review is limited to plain 

error affecting his substantial rights.  Carines, 460 Mich at 763.  “A defendant in a criminal trial 

is entitled to expect a neutral and detached magistrate.”  People v Cheeks, 216 Mich App 470, 480; 

549 NW2d 584 (1996) (cleaned up).  A defendant claiming judicial bias must overcome a heavy 

presumption of judicial impartiality.  People v Wells, 238 Mich App 383, 391; 605 NW2d 374 

(1999). 

 On February 28, 2019, the trial court sentenced Wright for his convictions in the Davis 

case and in the present case.  The court stated, “I am convinced after watching you during the trials 

and during . . . the motions and the sentence that you do not . . . know the difference between right 

and wrong.”  Wright noted that the same judge had presided over his trial in the Davis case and 

over a proceeding in which Banks pleaded guilty to perjury.  Wright contends that the judge had a 

preconceived notion of his guilt and this preconceived notion influenced its decisions on motions 

regarding the admission of evidence. 

 The fact that the trial court had presided over the Davis case and Banks’s plea proceeding 

did not mean that the trial court was biased or prejudiced against Wright.  “Merely proving that a 

judge conducted a prior proceeding against the same defendant does not amount to proof of bias 

for purposes of disqualification . . . .”  People v White, 411 Mich 366, 386; 308 NW2d 128 (1981).  

Furthermore, it was through the trial process in the two cases against Wright that the trial court 

reached its conclusion that Wright was “a cold-blooded murderer,” who did not know the 

difference between right and wrong.  “Judicial rulings, as well as a judge’s opinions formed during 

the trial process, are not themselves valid grounds for alleging bias unless there is a deep-seated 

favoritism or antagonism such that the exercise of fair judgment is impossible.”  People v Jackson, 

292 Mich App 583, 598; 808 NW2d 541 (2011) (cleaned up).  Wright points to nothing in the 

court’s evidentiary rulings that suggests that the court held a deep-seated favoritism or antagonism 

such that it was impossible for it to exercise fair judgment.  Wright has not overcome the heavy 

presumption of judicial impartiality. 

VIII.  PROSECUTORIAL MISCONDUCT 

 Finally, Wright contends that the prosecutor improperly opined on the content of deleted 

text messages between Wright and Swift during closing arguments.  We review de novo claims of 

prosecutorial misconduct.  People v Fyda, 288 Mich App 446, 460; 793 NW2d 712 (2010).  A 

prosecutor may not make a statement of fact to the jury that is unsupported by the evidence.  

However, the prosecutor has wide latitude to argue the evidence and all reasonable inferences 

arising therefrom as it relates to his theory of the case.  People v Dobek, 274 Mich App 58, 66; 

732 NW2d 546 (2007).  The prosecutor used the evidence—including the number of times that 

Wright communicated with Swift before Swift was murdered, Stokes’s testimony that Swift 
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wanted Wright to turn himself in, Wright’s deletion of the text messages from his phone, and the 

reasonable inferences from this evidence—to argue that the text messages between Wright and 

Swift were about the shooting of Davis and that Wright took Swift’s phones and deleted the text 

messages so that no one could discover them.  This argument was supported by the evidence and 

was therefore proper. 

Wright also argues that defense counsel was ineffective for not objecting to improper 

prosecutorial statements in opening and closing.  Wright filed a motion in this Court to remand for 

a hearing pursuant to People v Ginther, 390 Mich 436; 212 NW2d 922 (1973), to further develop 

his ineffective assistance of counsel claim.  This Court denied that motion.  People v Wright, 

unpublished order of the Court of Appeals, entered October 6, 2020 (Docket No. 348251).  A 

Ginther hearing remains unnecessary as Wright’s challenges to counsel’s performance can be 

adequately reviewed on the existing record.   

To obtain relief under an ineffective assistance theory, a defendant must demonstrate that 

his counsel’s performance fell below an objective standard of reasonableness and that but for 

counsel’s deficient performance, there is a reasonable probability that a different outcome would 

have obtained.  Strickland v Washington, 466 US 668, 687; 104 S Ct 2052; 80 L Ed 2d 674 (1984).  

To establish that counsel’s performance was deficient, a defendant must show that counsel’s 

performance fell below an objective standard of reasonableness under prevailing professional 

norms.  People v Solmonson, 261 Mich App 657, 663; 683 NW2d 761 (2004).  “Effective 

assistance of counsel is presumed, and a defendant bears a heavy burden to prove otherwise.”  

People v Traver, 328 Mich App 418, 422; 937 NW2d 398 (2019) (cleaned up). 

 The purpose of an opening statement is to tell the jury what the advocate intends to prove.  

People v Moss, 70 Mich App 18, 32; 245 NW2d 389 (1976).  In the remarks challenged by Wright, 

the prosecutor informed the jury what it would hear and learn from the trial testimony.  Because 

the prosecutor was using her opening statement for its proper purpose, any objection by defense 

counsel would have been futile.  Furthermore, to the extent that the prosecutor misrepresented 

what the subsequent testimony ultimately showed, any prejudice was cured by the jury 

instructions.  The trial court instructed the jury both before the attorneys’ opening statements and 

after their closing arguments that the attorneys’ arguments were not evidence and could not form 

the basis of a conviction.  A jury is presumed to follow its instructions.  People v Benton, 294 Mich 

App 191, 202; 817 NW2d 599 (2011).  Accordingly, even if defense counsel knew that the 

prosecutor misrepresented what the testimony would show and performed deficiently by failing to 

object, there is no reasonable probability that an objection would have altered the trial evidence.  

 Wright contends that the prosecutor belittled the defense for not offering an alibi defense.  

The prosecutor’s remark merely pointed out that the defense had not presented an alibi to challenge 

the evidence that Wright was at Swift’s house at the time Swift was killed.  Again, as the 

prosecutor’s remarks were proper, defense counsel was not ineffective for failing to object to them. 

 Wright argues that the prosecutor improperly commented on the veracity of Wells and 

Susan Schroeder, a neighborhood witness, when she stated that these witnesses were “mistaken” 

about certain things they saw.  A prosecutor may properly use the evidence to challenge a witness’s 

credibility.  People v Bennett, 290 Mich App 465, 478; 802 NW2d 627 (2010).  The prosecutor 

used an experiment conducted by investigating detectives to argue that Schroeder was mistaken 
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when she testified that she saw a man and woman enter Swift’s apartment on January 19.  The 

prosecutor used body cam videos to argue that Wells was mistaken when she testified that she saw 

the light and fan on in the living room of Swift’s house on January 18.  Because the prosecutor’s 

remarks were proper, defense counsel was not ineffective for failing to object. 

 Wright argues that the prosecutor falsely stated that there had been testimony that Swift 

had a gun in the past and improperly insinuated that Adams refused to give Wright an alibi because 

he had multiple girlfriends.  To the extent that these remarks could be deemed improper, there is 

no reasonable likelihood that an objection would have impacted the result of the trial.  The remarks 

were isolated and as noted, the jury was instructed that it could only consider the evidence and not 

the attorneys’ arguments in reaching a verdict.   

 We affirm. 

 

/s/ Christopher M. Murray  

/s/ Karen M. Fort Hood  

/s/ Elizabeth L. Gleicher  
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EVANDER, J. 

Victoria Elizabeth Bradley appeals an order dissolving an injunction for 

protection against stalking entered on her behalf against Christopher 

60



2 

Slyman.  We reverse.  Slyman did not sufficiently allege, nor prove, grounds 

necessary to support dissolution of the injunction. 

The final judgment for injunction for protection against stalking was 

initially entered, with Slyman’s consent, on August 18, 2019.1  On January 

22, 2021, Slyman filed an unverified motion to dissolve the injunction 

alleging, inter alia, that he had been arrested for cyber stalking on May 31, 

2019, that he had worn a GPS monitoring device from May 31, 2019 to 

August 6, 2020 without any violations, and that he had pled no contest to 

misdemeanor stalking for which he had been adjudicated guilty and ordered 

to pay court costs.  The motion further alleged that he resided “several miles 

from [Bradley’s] place of residence and employment.”  Attached to Slyman’s 

motion was a copy of a deposition given by Bradley in Slyman’s criminal 

case.  The motion alleged that, in her deposition, Bradley acknowledged that 

she “had only met [Slyman] 26 days prior to this incident.”  Finally, the motion 

alleged that there had been no contact between Slyman and Bradley 

subsequent to May 2019 and that Slyman had “moved on with his life.”   

A hearing was held on the motion to dissolve injunction on February 

24, 2021.  At the outset of the hearing, Slyman’s counsel announced that 

1 The final judgment was later amended to reflect Bradley’s new 
residence address.  (Both addresses were within the same city). 
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movant would rely on the motion and on Bradley’s deposition.  The trial court 

then stated that it would take judicial notice of the motion and deposition and 

inquired as to whether Bradley had any objection.  Bradley’s counsel 

responded in the affirmative and further argued as to the insufficiency of 

Slyman’s motion.  After hearing Bradley’s counsel’s argument regarding the 

legal sufficiency of the motion, the trial court requested to hear Bradley’s 

testimony.  Bradley testified that she was still in fear of Slyman but did 

acknowledge the lack of contact between the parties subsequent to the 

incident that gave rise to the injunction.  No other witness testified at the 

hearing.   

After hearing closing argument, the trial court granted Slyman’s 

motion, opining that “continuation of the injunction would serve no valid 

purpose.”  The trial court erred in several respects.  

A party seeking to dissolve an injunction for protection entered against 

him has the burden to establish changed circumstances sufficient to 

“demonstrate that the scenario underlying the injunction no longer exists so 

that continuation of the injunction would serve no valid purpose.”  Alkhoury 

v. Alkhoury, 54 So. 3d 641, 642 (Fla. 1st DCA 2011); see also Hamane v.

Elofir, 226 So. 3d 330 (Fla. 5th DCA 2017).  Here, the only facts alleged that 

did not exist at the time of the entry of the final judgment of injunction for 
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protection against stalking was that Slyman had worn a GPS monitor for 

fourteen months without violation, had been convicted of misdemeanor 

stalking, had no contact with Bradley for a little over one and one-half years,2 

and had “moved on with this life.”  These barebones allegations were legally 

insufficient to support the dissolution of the injunction.  Although it is possible 

that these factual allegations may have been developed and supplemented 

with evidence sufficient to meet his burden to establish changed 

circumstances, Slyman chose not to do so.3    

More importantly, we conclude that the evidence presented at the 

hearing was woefully insufficient to support the granting of Slyman’s motion.  

Bradley did not stipulate to the “facts” set forth in the unverified motion to 

dissolve injunction or made during opposing counsel’s closing argument.  In 

the absence of a stipulation, unsworn representations of counsel about 

factual matters do not have any evidentiary weight.  Chase Home Loans, 

LLC v. Sosa, 104 So. 3d 1240, 1241 (Fla. 3d DCA 2012); see also 

Radosevich v. Bank of N.Y. Mellon, 245 So. 3d 877, 881 (Fla. 3d DCA 2018) 

2 It is noteworthy that, according to the motion’s allegations, the great 
majority of the time in which Slyman avoided having contact with Bradley 
was time in which his criminal charges were pending. 

3 Bradley’s deposition primarily focused on the events that led to the 
granting of the injunction.   
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(“Mere representations and argument of counsel do not constitute 

evidence.”). 

Furthermore, although a deposition may be judicially noticed, it does 

not mean that all of the contents of a deposition are admissible.  See Allstate 

Ins. Co. v. Greyhound Rent-A-Car, Inc., 586 So. 2d 482, 482 (Fla. 4th DCA 

1991).  Here, the deposition given by Bradley in the criminal case was never 

moved into evidence.  In essence, the only actual evidence presented to the 

trial court was Bradley’s testimony.  That testimony clearly did not support 

the granting of Slyman’s motion.  On remand, the trial court is directed to 

vacate the order on appeal and to enter an order denying Slyman’s motion 

to dissolve injunction. 

REVERSED and REMANDED. 

LAMBERT, C.J. and NARDELLA, J., concur. 
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