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STATEMENT OF THE CASE AND FACTS 

In 2016, the Legislature passed an act, Chapter 2016-219, Laws of Florida 

(“the Act”), that amended Florida’s unclaimed property statute to impose new 

search, contact, and escheat obligations on life insurance companies, both 

prospectively and retroactively.  See generally App. 2-4.  The Act requires insurers 

to regularly compare their records of insureds against the Death Master File 

(“DMF”)—a Social Security Administration database that identifies the names, 

social security numbers, dates of birth, and dates of death for deceased persons—to 

determine whether their insureds may have died.  Ch. 2016-219, § 1, Laws of Fla. 

(codified at § 717.107(8), Fla. Stat. (2016)).  The Act further provides that upon 

finding a DMF match, an insurer must undertake various duties to confirm the 

insured’s death, to determine whether benefits may be due, and to make efforts to 

locate and contact beneficiaries.  Id. at § 1 (codified at § 717.107(9)).   

In addition, the Act changes the period after which insurers must escheat 

unclaimed death benefits to the State from five years after the insurer receives 

proof of death from the insured’s beneficiary or estate to five years after the 

insured’s date of death, regardless of whether or not the insurer previously was 

notified of the insured’s death.  Id. at § 1 (codified at § 717.107(1)); App. 2-3.  As 

such, the Act exposes insurers to interest and penalties under the unclaimed 

property statute for deaths that occurred years, even decades, ago in connection 
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with preexisting policies for which insurers previously had no liability.  §§ 

717.107(1), 717.132(3), 717.134, Fla. Stat.  The district court’s decision refers to 

these changes to the unclaimed property statute as the “search amendment,” the 

“contact amendment,” and the “escheat amendment,” respectively.  App. 3.   

The Act expressly states that “[t]he amendments made by this act . . . apply 

retroactively.”  Ch. 2016-219, § 2 (codified at § 717.107 n.1).  The search and 

contact amendments apply retroactively to all policies “that were in force at any 

time on or after January 1, 1992.”  Id. at § 1 (codified at § 717.107(8)(a)).  The 

escheat amendment applies retroactively to all insurance policies ever issued.  See 

id. at § 1 (codified at § 717.107(1)).   

In May 2016, Petitioners, four life insurance companies, challenged these 

amendments to the unclaimed property statute, seeking a declaration that 

retroactive application violates their due process rights under the Florida 

Constitution.  Petitioners do not challenge the prospective application of the Act to 

policies issued after the effective date.  The trial court ruled in Petitioners’ favor, 

concluding that the three challenged aspects of the Act—the search, contact, and 

escheatment amendments—are substantive and that retroactive application 

imposed new duties in connection with past transactions or consideration in 

violation of due process.  App. 4.   

The district court reversed, in a 2-1 decision.  The district court held that the 
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new duties that the Act imposes are remedial, not substantive, and that imposing 

them as to previously issued policies does not violate due process.  App. 5-13.  The 

dissenting opinion, by contrast, would have affirmed, stating: “[O]ur supreme court 

has already decided clearly when new statutory requirements related to insurance 

policies can be imposed.  Under this binding case law, we have no option but to 

conclude, as the trial judge did, that application of the new requirements to existing 

policies violates the constitutional rights of appellees.”  App. 14.     

SUMMARY OF THE ARGUMENT 

This Court should exercise its jurisdiction to review the district court’s 

decision for two independent reasons.  First, the decision expressly declares valid a 

state statute.  The decision rejects Petitioners’ due process challenge and declares 

valid Sections 717.107(1), (8), and (9) of the Florida Statutes (2016).   

Second, the decision expressly and directly conflicts with decisions of this 

Court on the same issue of law.  The Court has held that the due process clause 

prohibits the Legislature from retroactively enforcing substantive changes in the 

law.  Maronda Homes, Inc. of Fla. v. Lakeview Reserve Homeowners Ass’n, 127 

So. 3d 1258, 1272 (Fla. 2013).  The Court has consistently applied this standard to 

hold that laws that impose new obligations or penalties on insurers may not be 

applied retroactively to policies issued before the law’s effective date.  See 

Menendez v. Progressive Express Ins. Co., 35 So. 3d 873, 874 (Fla. 2010) (presuit 
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notice provision contained in amendment to statute could not be imposed 

retroactively on insurance policies issued before the amendment’s effective date); 

State Farm Mut. Auto. Ins. Co. v. Laforet, 658 So. 2d 55, 61 (Fla. 1995) (insurance 

statute altering the recoverable damages in an insurance bad faith action could not 

be applied retroactively to policies issued before the effective date).  The district 

court’s decision that the requirements contained in the search, contact, and 

escheatment amendments may be applied retroactively to insurance policies issued 

before the amendments’ effective date is directly contrary to these decisions. 

If this Court does not accept jurisdiction, it not only will impact the 

hundreds of life insurers and millions of life insurance policies issued before the 

Act’s effective date, but also will impact all insurance companies and all insurance 

policy types by creating uncertainty as to the law governing the retroactive 

application of statutes to previously issued insurance policies.   

ARGUMENT 

I. THE DECISION BELOW EXPRESSLY DECLARES VALID A 
STATE STATUTE. 

This Court has jurisdiction because the district court’s decision expressly 

declares valid a state statute: the 2016 amendments to the unclaimed property 

statute, codified at Sections 717.107(1), (8), and (9) of the Florida Statutes.  App. 6 

(“[W]e conclude that the three amendments to the unclaimed property act are 

remedial and facially valid.”).  The decision upholds the retroactive application of 

the new statutory provisions against Petitioners’ constitutional challenge.  
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Accordingly, this Court has jurisdiction to review the decision.  See Art. V, § 

3(b)(3), Fla. Const.; Fla. R. App. P. 9.030(a)(2)(A)(i) (supreme court may review 

decisions of district courts of appeal that “expressly declare valid a state statute”); 

Martin v. State, 259 So. 3d 733, 735 (Fla. 2018) (exercising jurisdiction to review 

decision declaring hazing statute valid).  

This Court has held that “constitutional due process rights protect 

individuals from the retroactive application of a substantive law that adversely 

affects or destroys a vested right; imposes or creates a new obligation or duty in 

connection with a previous transaction or consideration; or imposes new penalties.  

For the retroactive application of a law to be constitutionally permissible, . . . the 

law must be procedural or remedial in nature.”  Maronda Homes, 127 So. 3d at 

1272 (citations omitted, emphasis added).  The Act imposes new obligations and 

penalties in connection with previously issued policies for which the insurers 

already received consideration, in violation of the insurers’ due process rights.  

The decision concludes that the Act is remedial—and therefore may be 

applied retroactively—because unclaimed property laws “are inherently remedial,” 

App. 7, and because the Act was enacted to “formally rectify industry practices 

harmful to consumers.”  App. 9.  But all new laws can be considered “remedial” in 

the sense that they were passed with the intent of rectifying a perceived problem.  

This does not mean they may be applied retroactively.  And a regulatory scheme, 
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such as the unclaimed property law, cannot be deemed remedial so that any new 

obligations imposed under that scheme are immune from constitutional review.  

Rather, a “remedial” law that may be applied retroactively is one that “operate[s] 

to further a remedy or confirm rights that already exist” as opposed to “creat[ing] a 

new obligation . . . or impos[ing] new penalties.”  Maronda Homes, 127 So. 3d at 

1272.  Here, the Act does not address existing remedies or confirm existing rights 

but, instead, imposes new obligations and penalties on insurers.   

Prior to the Act, insurers did not need to search the DMF to determine 

whether their insureds had died, and no penalties or interest could be imposed for 

failing to pay or escheat death benefits before the insurer received notice of death 

from the beneficiary or the insured’s estate.  See App. 2-3.  Now, by contrast, 

insurers must search the DMF for all policies in force at any time from 1992 to the 

present—including, for instance, a policy issued sixty years ago in 1960 which 

lapsed twenty-five years ago in 1995—take steps to verify any DMF match, and 

make efforts to locate and contact any beneficiaries.  Insurers may not charge 

insureds or beneficiaries any costs associated with the Act’s new requirements, and 

are subject to interest and penalties if they do not escheat death benefits for all 

policies where the insured died more than five years ago, even where the insurer 

was unaware of the death.  §§ 717.107(1), (8), (11), 717.132(3), 717.134, Fla. Stat.   

These new requirements are particularly problematic because Florida law 
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only requires insurers to retain records for lapsed and terminated policies for five 

years after the policies expire.  § 626.748, Fla. Stat.  Likewise, the unclaimed 

property statute only requires holders to maintain records related to unclaimed 

property for five years after the property becomes reportable.  § 717.1311(1), Fla. 

Stat.  Under the Act, however, insurers are now subject to fines and penalties if 

they fail to perform a DMF comparison and escheat funds for policies where 

insureds died more than five years ago, even for policies that lapsed or terminated 

more than twenty-five years ago and for which insurers have not maintained and 

had no duty to maintain records.    

The Legislature generally cannot “attach[] new legal consequences to events 

completed before [a statute’s] enactment” without violating the due process clause.   

See Menendez, 35 So. 3d at 877 (quoting Metro. Dade Cty. v. Chase Fed. Housing 

Corp., 737 So. 2d 494, 499 (Fla. 1999)).  Imposing these new requirements on 

preexisting policies and penalizing insurers for failing to locate records, conduct 

searches, and escheat funds for policies for which they had no obligation to retain 

policy records violates the insurers’ due process rights.  This Court should accept 

jurisdiction to review the district court’s decision declaring the Act valid despite its 

constitutional defect.  

II. THE DECISION BELOW EXPRESSLY AND DIRECTLY 
CONFLICTS WITH THIS COURT’S DUE PROCESS DECISIONS.  

This Court also has jurisdiction because the district court’s decision 



8 

expressly and directly conflicts with decisions of this Court on the same question 

of law: whether new statutory obligations and penalties may be imposed 

retroactively as to previously issued insurance policies.  See Art. V, § 3(b)(3), Fla. 

Const.; Fla. R. App. P. 9.030(a)(2)(A)(iv) (supreme court may review decisions of 

district courts of appeal that “expressly and directly conflict with a decision of . . . 

the supreme court on the same question of law”); Wallace v. Dean, 3 So. 3d 1035, 

1039-40 (Fla. 2009) (express and direct conflict may be found where the decisions 

are not reconcilable or based on the misapplication of a decision).   

As discussed above, the due process clause precludes retroactive application 

of substantive changes in the law.  The Court has consistently applied this standard 

to hold that laws that impose new obligations or penalties on insurers may not be 

applied retroactively to insurance policies issued before the law’s effective date.   

In Laforet, the Court held that a change to Florida’s insurance law that 

altered the damages recoverable in an insurance bad faith action—and which the 

Legislature had expressly stated was remedial—could not be applied retroactively 

to insurance policies issued before the effective date.  Laforet, 658 So. 2d at 61.  

As the Court explained, “Even when the Legislature does expressly state that a 

statute is to have retroactive application, this Court has refused to apply a statute 

retroactively if the statute impairs vested rights, creates new obligations, or 

imposes new penalties.”  Id.

 Similarly, in Menendez, the Court held that the presuit notice provision 
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contained in an amendment to Florida’s Personal Injury Protection statute could 

not be imposed retroactively on insurance policies issued before the effective date 

of the amendment—even though the Legislature intended it to be—because it 

attached new legal consequences to preexisting policies.  Menendez, 35 So. 3d at 

880.  The Court explained, “we look at the date the insurance policy was issued 

and not the date that the suit was filed or the accident occurred, because ‘the statute 

in effect at the time an insurance contract is executed governs substantive issues 

arising in connection with that contract.’”  Id. at 876 (quoting Hassen v. State 

Farm Mut. Auto. Ins. Co., 674 So. 2d 106, 108 (Fla. 1996)).  The Court reversed 

the district court’s contrary holding on the grounds that it was in direct conflict 

with decisions of this Court: “In holding that the statutory presuit notice provision 

could be applied retroactively to the insured’s claim because it was ‘merely 

procedural’ and did not unconstitutionally alter any existing rights, the decision of 

the Third District expressly and directly conflicts with the decisions of this Court 

in . . . Laforet, 658 So. 2d 55 (Fla. 1995), and Young v. Altenhaus, 472 So. 2d 1152 

(Fla. 1985) . . . . Because we conclude that the 2001 amendment creating the 

statutory presuit notice provisions constitutes a substantive change to the statute, 

we hold that it cannot be retroactively applied to insurance policies issued before 

the effective date of the amendment . . . .”  Menendez, 35 So. 3d at 874-75.  

Likewise here, the 2016 amendments, which impose new DMF search and 
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contact obligations and change the trigger governing when insurers must escheat 

insurance proceeds to the State, “constitute[] a substantive change to the statute.”  

Id. at 875. Thus, under controlling Supreme Court law, the new obligations 

imposed by the amendments may not be applied retroactively to policies issued 

before the effective date.  The district court’s contrary holding is in direct conflict 

with this Court’s decisions in Menendez, Laforet, and Maronda Homes. 

III. THIS COURT SHOULD EXERCISE ITS DISCRETIONARY 
JURISDICTION IN THIS CASE. 

This Court should accept jurisdiction to review the district court’s decision, 

which broadly and negatively impacts Florida’s insurers.  Previously, insurers 

could rely on Supreme Court case law providing that new statutory obligations and 

penalties cannot be imposed retroactively on preexisting policies when setting 

premiums for their policies.  All premiums are set when the policy is issued and 

cannot be increased afterwards.  If the district court’s decision stands, insurers face 

uncertainty as to whether new statutory obligations and penalties may be imposed 

retroactively on preexisting policies for which they have already set premiums and 

received consideration from the insured.    

CONCLUSION 

Petitioners respectfully request that this Court exercise its constitutional 

jurisdiction and review the decision of the district court.  
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