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IN THE SUPREME COURT OF FLORIDA 

Case No. SC20-1236 

 

IN RE: PETITION FOR AN EMERGENCY RULE  

FOR A SUPERVISED PRACTICE AND PATHWAY  

TO ADMISSION TO THE FLORIDA BAR  

WITHOUT EXAMINATION  

________________________________________/ 

 

COMMENT BY THE  

PALM BEACH COUNTY PUBLIC DEFENDER’S OFFICE  

IN SUPPORT OF THE PROPOSED RULE  
 

The Palm Beach County Public Defender’s Office offers the following 

comments on the proposed petition for an emergency rule that would allow 

admission to the Florida bar via supervised practice in lieu of a bar examination.   

The Palm Beach County Public Defender’s Office protects and defends the 

rights of poor people who have been charged with a crime in the 15th Judicial 

Circuit of the State of Florida.  The office has approximately 120 lawyers.  Every 

year, the office hires and trains a class of approximately 10-15 recent law school 

graduates to become assistant public defenders in Palm Beach County.   

We support the petition.  As detailed in the petition, numerous reasons exist 

for the adoption of the proposed rule; for instance, the petition outlines the 

financial and psychological burdens imposed by the insistence upon a delayed bar 

examination in the middle of a pandemic. We submit this comment to emphasize 

two reasons in favor of the rule that are particularly relevant to our practice.  First, 

the proposed rule ensures that our office, and other public defender offices, are 
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sufficiently staffed during this trying time, thereby ensuring access to justice for 

poor people charged with crimes.  Second, the proposal likely would increase the 

diversity of our profession, something especially important to public defenders 

who operate within a system that disproportionately targets people of color. 

I. The proposed rule ensures that sufficient numbers of assistant 

public defenders start working this year 
 

The proposed rule will ultimately benefit the hundreds of thousands of 

individuals1 arrested in Florida each year by ensuring that enough attorneys exist to 

represent them. 

A public defender is one of the few jobs constitutionally required to exist.  

Gideon v. Wainwright, 372 U.S. 335 (1963).  Most people charged with a crime are 

represented by a public defender.2   

It is especially important for public defender offices to have a consistent 

influx of new attorneys.  The chronic underfunding and understaffing of public 

defenders’ offices is well-documented.3  To keep caseloads even somewhat 

 
1 Florida Department of Law Enforcement, UCR Arrest Data, available at 

https://www.fdle.state.fl.us/FSAC/Data-Statistics/UCR-Arrest-Data.aspx. 
2 Stefanie Mundhenk & Emily M. Croucher, Covid-19 Is Creating a State of 

Emergency for Incoming Public Defenders. Diploma Privilege is the Only 

Solution, The Appeal, (May 5, 2020), available at https://theappeal.org/covid-19-

bar-exam/ (“Most people charged in criminal court cannot afford an attorney.” 

(citing Caroline Wolf Harlow, Defense Counsel in Criminal Cases, United States 

Department of Justice, (Nov. 2000), available at 

https://www.bjs.gov/content/pub/pdf/dccc.pdf)). 
3 Molly Heidorn, An “Obvious Truth”: How Underfunded Public Defender 

https://theappeal.org/covid-19-bar-exam/
https://theappeal.org/covid-19-bar-exam/
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manageable, public defender offices need to employ as many attorneys as fiscally 

permissible.  Under normal circumstances this is difficult, as the turnover rate for 

public defenders is high – about 20% in Florida.4  When one in five attorneys 

leaves every year, it is important to have a steady influx of new attorneys to 

replace them.   

The handling of the bar examination process this year has “disrupt[ed] the 

flow of new lawyers” into public defender offices, thereby “further undermin[ing] 

access to justice for under-resourced communities[.]”5  Our office had to 

significantly alter our plans for our new hires.  We hired a large class of new 

attorneys this year, anticipating that they would start work the week after the July 

bar examination, spend approximately two months in training, and then transition 

into county (misdemeanor) court upon receiving bar examination results in 

September.  However, the Florida Board of Bar Examiners has made that timeline 

 

Systems Violate Indigent Defendants’ Right to Counsel, 52 New Eng. L. Rev. 159, 

160, 173-74 (2018); Pamela Metzger & Andrew Guthrie Ferguson, Defending 

Data, 88 S. Cal. L. Rev. 1057, 1065 (2015).  
4 Andrew Pantazi, Paying for justice: Public defenders and prosecutors flee for 

better salaries, The Florida Times-Union, (Feb. 23, 2018), available at 

https://www.jacksonville.com/news/20180223/paying-for-justice-public-

defenders-and-prosecutors-flee-for-better-salaries; see also Metzger & Ferguson, 

88 S. Cal. L. Rev. at 1114 (“Turnover rates in defender offices are notoriously 

high.”).  
5 Public Rights Project, An Open Letter from Public Interest Legal Organizations 

Supporting Diploma Privilege, (Aug. 11, 2020), available at 

https://medium.com/@publicrightsproject/an-open-letter-from-public-interest-

legal-organizations-supporting-diploma-privilege-20390dd50a8e. 
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impossible, by repeatedly delaying the bar examination.6  We slightly delayed the 

starting date of our class to accommodate the delayed August examination  – an 

examination that was yet again cancelled at the last minute.  The office was left 

scrambling to rearrange the training and orientation program, while also figuring 

out what the new hires should and can do at work pending the bar examination.  

Additionally, as of the filing of this comment, the bar examination is scheduled for 

mid-October.  This means that, at best, new assistant public defenders can start 

working as full-fledged attorneys in November or December, months after 

originally planned.   

Some public defender offices have delayed their starting class even more 

than we have.  For instance, the Miami-Dade Public Defender’s Office and Ninth 

Judicial Circuit Public Defender’s Office (Orlando) have both moved their start 

date for their new class of attorneys to next year.   

These disruptions are particularly problematic because, given the current 

state of the criminal justice system, public defender offices need new attorneys 

trained and ready to represent clients as soon as possible.  The Florida Supreme 

Court has suspended jury trials indefinitely,7 leading to a backlog of cases awaiting 

 
6 Alan Gassman, Over 1,000 Young Lawyers Are Stranded As Florida Bar Exam is 

Canceled on 72 Hours Notice, Forbes, (Aug. 17, 2020), available at 

https://www.forbes.com/sites/alangassman/2020/08/17/over-1000-young-lawyers-

are-stranded-as-florida-bar-exam-is-canceled/#628838112b42. 
7 In re: Comprehensive COVID-19 Emergency Measures for the Florida State 
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trial.  When a non-pandemic environment eventually returns, that backlog will 

catch up with the court systems, and we will need dedicated defense attorneys 

ready to take on the onslaught of cases.   

The Florida Bar’s handling of the bar examination process has also created 

the possibility that newly hired individuals will quit, leaving offices in a bind.  

Public defender offices devote significant resources to finding, interviewing, and 

hiring qualified individuals with a passion for zealous indigent defense.  But this 

year’s bar examination process risks these individuals rescinding their acceptances. 

As noted, some public defender offices have pushed back their start dates; 

undoubtedly, some of these affected individuals will be unable to afford waiting 

several additional months to start working and may accordingly rescind their 

acceptances.  Anecdotally, many individuals have chosen to forgo the bar 

examination altogether because of the uncertainty, as they are expected to 

effectively constantly study for an exam that keeps changing format and content.   

Having an online bar examination in October does not adequately address 

these concerns.  First of all, it’s not clear that the October examination will happen.  

 

Courts, No. AOSC20-23, available at 

https://www.floridasupremecourt.org/ezs3download/download/642474/7297339;  

In re: COVID-19 Emergency Procedures in the Florida State Courts, No. 

AOSC20-13, available at 

https://www.floridasupremecourt.org/content/download/631744/7178881/AOSC20

-13.pdf. 
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Although the Florida Board of Bar Examiners has switched to a new technology 

firm (ExamSoft), that firm has also been plagued with problems, just like the prior 

firm (ILG) was.  For instance, Michigan bar exam takers were unable to log into a 

portion of the exam proctored by ExamSoft due to an apparent cyberattack.8  It’s 

very concerning that ExamSoft was unable to successfully proctor an online bar 

examination in Michigan, a state that has about 30% the number of test takers as 

Florida.9  Second, even if the October bar exam occurs without a hitch, it will still 

impact our clients.  The efficiency and efficacy of our new hires will be reduced, as 

they will have to take away time and energy from their practice to prepare for the 

exam.  Finally, as discussed in more detail below, the structural inequities of the 

bar exam – which disproportionately affect individuals of color and those in lower-

income brackets – are exacerbated by an online bar exam. 

 
8 Sam Skolnik, New York Tries to Reassure Test Takers About Online Bar Exam, 

Bloomberg Law, (Aug. 26, 2020), available at 

https://news.bloomberglaw.com/business-and-practice/new-york-tries-to-reassure-

test-takers-about-online-bar-exam. 
9 In July 2019, 641 people took the Michigan bar examination; 2,066 individuals 

took the Florida bar examination that same month.  Lee Dryden, Bar exam passers 

down in July 2019, Michigan Lawyers Weekly (Jan., 9, 2020), available at 

https://milawyersweekly.com/news/2020/01/09/bar-exam-passers-down-in-july-

2019/; The Florida Bar, Florida Supreme Court Releases the July 2019 Bar Exam 

Results, (Sept. 16, 2019), available at https://www.floridabar.org/the-florida-bar-

news/july-2019-bar-exam-results/. 

 

As more and more states hire ExamSoft in lieu of ILG, that increased load on 

ExamSoft decreases the possibility of a successful examination.   
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II. The proposed rule helps rectify the detrimental impact the bar 

examination has on legal diversity   
 

 It is important to for the legal field to be diverse, both racially and 

economically.  That principle is especially important to us because of the 

disproportionate impact the criminal justice system has on the poor and minorities.  

The proposed rule would likely better achieve the goal of diversity. 

 The COVID-19 pandemic has disproportionately impacted poor people and 

individuals of color.10  Factors such as discrimination, decreased healthcare access, 

housing concerns, and educational, income, and wealth gaps have meant that there 

are “more COVID-19 cases, hospitalizations, and deaths in areas where racial and 

ethnic minority groups live, learn, work, play, and worship.”11 Furthermore, the 

“major economic disaster” that has accompanied COVID-19 has also 

disproportionately impacted minorities.12  This is due, in part, to the fact that 

 
10 Centers for Disease Control and Prevention, Health Equity Considerations and 

Racial and Ethnic Minority Groups, (July 24, 2020), available at 

https://www.cdc.gov/coronavirus/2019-ncov/community/health-equity/race-

ethnicity.html; Maria Godoy, What Do Coronavirus Racial Disparities Look Like 

State By State?, NPR, (May 30, 2020), available at 

https://www.npr.org/sections/health-shots/2020/05/30/865413079/what-do-

coronavirus-racial-disparities-look-like-state-by-state. 
11 Centers for Disease Control and Prevention, supra n.10. 
12 Connor Maxwell & Danyelle Solomon, The Economic Fallout of the 

Coronavirus for People of Color, Center for American Progression, (April 14, 

2020), available at 

https://www.americanprogress.org/issues/race/news/2020/04/14/483125/economic-

fallout-coronavirus-people-color/; see also Eli Rosenberg, An undercurrent of the 

protests: African Americans are struggling more economically from this pandemic, 

https://www.americanprogress.org/issues/race/news/2020/04/14/483125/economic-fallout-coronavirus-people-color/
https://www.americanprogress.org/issues/race/news/2020/04/14/483125/economic-fallout-coronavirus-people-color/
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“black people are more likely to work in industries, like hospitality, dining and 

leisure, that have been so severely curtailed by the virus.”13 

 Given this background, the insistence upon a bar examination during the 

pandemic will disproportionately impact poor people and people of color.  Those 

individuals have financial and personal strains that would make it difficult to 

devote time, energy, and money to studying for and taking any bar examination, 

whether in person or online.  And an online bar examination – which is the only 

feasible option and the format Florida has adopted – further “exacerbate[s] 

inequities among bar-takers.”14 A recent survey showed that a majority of bar 

applicants do not believe they have reliable internet access, and that White 

applicants are significantly more likely to have such access when compared to 

Black applicants.15  (This is in part due to “digital redlining,” a racist practice in 

which Black communities receive less access to internet broadband.16)  

 

The Washington Post, (June 1, 2020), available at 

https://www.washingtonpost.com/business/2020/06/01/coronavirus-impact-black-

communities-protests/. 
13 Rosenberg, supra n.12. 
14 Public Rights Project, supra n.5 (citing Claire Newsome & Catherine Perrone, 

The Inequity and Technology Behind an Online Bar Exam, Jurist, (July 18, 2020), 

available at  

 https://www.jurist.org/commentary/2020/07/newsome-perrone-online-bar-

exams/). 
15 Newsome & Perrone, supra n.14. 
16 Public Rights Project, supra n.5 (citing Lara Fishbane & Adie Tomer, How 

Cleveland is bridging both digital and racial divides, The Brookings Institution, 

(Mar. 9, 2020), available at https://www.brookings.edu/blog/the-
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Furthermore, a majority of applicants do not have access to a quiet space to take a 

remote bar examination; again, White applicants are substantially more likely to 

have that access compared to applicants of color. 17  

Insisting upon a bar examination under these circumstances is incredibly 

problematic given that the bar examination, even under normal circumstances, 

exists “as a formidable barrier to minority admission to the legal profession.”18 

Minority examinees have a lower bar examination pass rate, and “the most 

dramatic gap in performance is the difference in pass rates of Black and white bar 

candidates.”19  The fact that minorities disproportionately fail the bar examination 

 

avenue/2020/03/04/how-cleveland-is-bridging-both-digital-and-racial-divides/). 
17 Newsome & Perrone, supra n.14. 
18 Jane E. Cross, The Bar Examination in Black and White: The Black-White Bar 

Passage Gap and the Implications for Minority Admissions to the Legal 

Profession, 18 Nat’l Black L.J. 63, 63 (2003) (quoting Henry Ramsey, Jr., Law 

Graduates, Law Schools and Bar Passage Rates, B. Exam’r, Feb. 1991 at 21, 25). 
19 Cross, 18 Nat’l Black L.J. at 63; see also Sybil Rosado, When Will Black Lives 

Matter to the Florida Board of Bar Examiners?, Jurist, (June 30, 2020), available 

at https://www.jurist.org/commentary/2020/06/sybil-rosado-black-lives-matter-

florida-bar-exam/; Jane Yakowitz, Marooned: An Empirical Investigation of Law 

School Graduates Who Fail the Bar Exam, 60 J. Legal Educ. 3, 12 (2010); Stephen 

Klein & Roger Bolus, The Size and Source of Differences in Bar Exam Passing 

Rates Among Racial and Ethnic Groups, The Bar Examiner, Vol. 66 No. 4 (Nov. 

1997), available at https://thebarexaminer.org/wp-content/uploads/PDFs/660497-

Klein-Bolus.pdf.   

 

For instance, in February 2020, only 1 of the 20 black students from California 

ABA approved law schools who took the bar examination passed.  The State Bar 

of California, General Statistics Report: February 2020 California Bar Exam, 

available at https://taxprof.typepad.com/files/feb-2020-ca-bar.pdf. 

https://www.jurist.org/commentary/2020/06/sybil-rosado-black-lives-matter-florida-bar-exam/
https://www.jurist.org/commentary/2020/06/sybil-rosado-black-lives-matter-florida-bar-exam/
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is unsurprising given that it appears the exam was originally adopted for the 

express purpose of excluding people of color from the practice of law.20  Overall, 

the bar examination discriminates on the basis of race during non-pandemic times, 

and that discrimination will be even more acute now, given that COVID-19 and an 

online bar examination have made the situation even more difficult. 

This reality detrimentally impacts our office.  Having a diverse group of 

attorneys is of the utmost importance in the practice of criminal defense.  Our 

criminal justice system disproportionately affects people of color,21 and statistics 

bear that truth out in Florida specifically.22  Client communication, and thus 

 
20 Dan Subotnik, Does Testing = Racial Discrimination?: Ricci, The Bar Exam, 

The LSAT, and The Challenge to Learning, 8 U. Mass. L. Rev. 332, 365 (2013); 

Rae Guyse, Requiring a Bar Exam in 2020 Perpetuates Systemic Inequities in the 

Legal System, The Appeal, (July 6, 2020), available at https://theappeal.org/2020-

bar-exam-coronavirus-inequities-legal-system/. 
21 John Tyler Clemons, Blind Injustice: The Supreme Court, Implicit Racial Bias, 

and the Racial Disparity in the Criminal Justice System, 51 Am. Crim. L. Rev. 

689, 689-90 (2014); Honorable Stephen J. Fortunato, Jr., Judges, Racism, and the 

Problem of Actual Innocence, 57 Me. L. Rev. 481, 482 (2005); Rebecca Marcus, 

Racism in Our Courts: The Underfunding of Public Defenders and its 

Disproportionate Impact Upon Racial Minorities, 22 Hastings Const. L.Q. 219, 

237 (1994). 
22 Delancy v. State, 256 So. 3d 940, 947 (Fla. 4th DCA 2018) (“the DOC statistics 

showing a disparity between average sentences for white defendants and minority 

defendants are disturbing.”); Cyrus O’Brien et al., Florida Criminal Justice 

Reform: Understanding the Challenges and Opportunities, Florida State 

University Project on Accountable Justice (2017), available at 

https://accountablejustice.github.io/report/; Josh Salman, Emily Le Coz and 

Elizabeth Johnson, Florida’s Broken Sentencing System: Designed for Fairness, It 

Fails to Account for Prejudice, Sarasota Herald-Tribune, Dec. 8, 2016, available at 

http://projects.heraldtribune.com/bias/sentencing/; Josh Salman, Emily Le Coz and 

https://accountablejustice.github.io/report/
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attorney performance, often increases when attorneys and clients come from a 

similar background.23  Accordingly, “organizations must hire same-race lawyers 

for clients of color to bridge the cultural divide,” as training in cross-cultural 

competence and intra-race lawyering is insufficient.24  “It [is] particularly 

important for legal services organizations to employ African American attorneys if 

they are to be[] seen as credible and legitimate by African Americans.”25   

 Hiring attorneys of color is difficult enough already, even putting aside the 

bar examination.  “Compared with the general population, the legal profession is 

 

Elizabeth Johnson, Tough on Crime: Black Defendants Get Longer Sentences in 

Treasure Coast System, Sarasota Herald-Tribune, Dec. 8, 2016, available at 

http://projects.heraldtribune.com/bias/bauer. 
23 Julie D. Lawton, Am I My Client? Revisited: The Role of Race in Intra-Race 

Legal Representation, 22 Mich. J. Race & L. 13, 23 (2016) (“[Minority clients] . . . 

want attorneys of color to be different from other lawyers whose racial bias often 

left them disappointed and distrustful of ‘outsiders.’” (internal citation omitted)). 

Michelle Jacobs, People from the Footnotes: The Missing Element in Client-

Centered Counseling, 27 Golden Gate U. L. Rev. 345, 357 (1997) (recognizing the 

challenges that lawyers have in communicating with clients when the race of the 

client and lawyer differs); Jay Sterling Silver, Truth, Justice, and the American 

Way: The Case Against the Client Perjury Rules, 47 Vand. L. Rev. 339, 367 n.96 

(1994) (“According to one recent study, communication between black defendants 

and their white, middle-class attorneys often ‘becomes difficult, problematic, and 

even hopeless,’ exacerbating the tendency of black defendants ‘not to trust a white 

lawyer.’” (citing John Wildeman and Jorge Sanchez, Struggle at the Bar: African 

Americans in the Profession of Law 6 (1990) (unpublished manuscript)). 
24 Lawton, 22 Mich. J. Race & L. at 29 (emphasis added) (citing Shani King, Race, 

Identity, and Professional Responsibility: Why Legal Services Organizations Need 

African American Staff Attorneys, 18 Cornell J.L. & Pub. Pol’y 1, 5-6 (2008)). 
25 King, 18 Cornell J.L. & Pub. Pol’y at 6. 
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overwhelmingly White.”26  Specifically, “approximately 82% of lawyers in the 

United States are White, 8% are Asian, 4% are Latinx, and 4% are Black.”27  And 

these numbers reflect attorneys in general, not just attorneys interested in indigent 

defense.   

The bar examination makes the difficult process of hiring a diverse class of 

assistant public defenders even more onerous.  Few minority law school graduates 

exist in the first place and, as noted above, the bar examination adds yet another 

hurdle to the entry of minorities into the legal profession.  Insisting upon an online 

bar examination during a pandemic that already disproportionately affects 

minorities will only further exacerbate the legal profession’s diversity problem. 

We understand the Florida Bar’s concern with ensuring that those entering 

this profession display minimal competency.  However, little empirical evidence 

exists to suggest that the bar examination does ensure such competence.28  Rather, 

 
26 Newsome & Perrone, supra n.14. 
27 Id. (citing 2019 Vault/MCCA Law Firm Diversity Survey (2019), available at 

https://www.mcca.com/wp-content/uploads/2020/03/2019-Vault_MCCA-Law-

Firm-Diversity-Survey-Report.pdf). 
28 Cross, 18 Nat’l Black L.J. at 86-90; Cecil J. Hunt, II, Guests in Another’s House: 

AN Analysis of Racially Disparate Bar Performance, 23 Fla. St. U. L. Rev. 721, 

725, 763-69 (1996) (“dispel[ling] the myth that the bar examination serves as a test 

to ensure the minimum competence of lawyers”); 

Valerie Strauss, Why this pandemic is a good time to stop forcing prospective 

lawyers to take bar exams, The Washington Post, (July 13, 2020), available at 

https://www.washingtonpost.com/education/2020/07/13/why-this-pandemic-is-

good-time-stop-forcing-prospective-lawyers-take-bar-exams/ (noting there is 

“scarce empirical evidence that it [the bar exam] actually measures competence”); 

https://www.washingtonpost.com/education/2020/07/13/why-this-pandemic-is-good-time-stop-forcing-prospective-lawyers-take-bar-exams/
https://www.washingtonpost.com/education/2020/07/13/why-this-pandemic-is-good-time-stop-forcing-prospective-lawyers-take-bar-exams/
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it appears to be “little more than a memory test.”29  And, to the extent that a bar 

examination could, in theory, ensure the competence of those entering the legal 

field, it currently fails that purpose.  As we all anecdotally know, “there are many 

grossly incompetent lawyers practicing law today who have passed a bar 

examination that failed to eliminate them and to prevent them from practicing on 

an unsuspecting public.”30  When there is little evidence that a bar examination 

serves a useful purpose, but significant evidence that insisting upon an online 

examination during a global pandemic will further reduce the number of minority 

lawyers, this Court should seriously consider forgoing the bar examination this 

year and instead adopt the proposed rule of supervised practice. 

 For these reasons, the Palm Beach County Public Defender’s Office  

supports the proposed rule and requests that the Florida Supreme Court adopt the 

emergency rule as requested by Petitioners. 

 

 

 

 

 

 

Donna Saadati-Soto, Pilar Margarita Hernández Escontrías, & Julian Sarkar, Does 

the Bar Exam Measure Competence? The Answer: We Have No Idea, Jurist, (Apr. 

21, 2020), available at https://www.jurist.org/commentary/2020/04/saadati-soto-

escontrias-sarkar-bar-exam/ (“There is little to no credible evidence that the bar 

exam is an adequate measure of lawyer competency.”) 
29 Hunt, 23 Fla. St. U. L. Rev. at 765 (citing Edward F. Bell, Do Bar Examinations 

Serve a Useful Purpose?, 57 A.B.A. J. 1215, 1216 (1971)). 
30 Id. at 765 n.253 (quoting Bell, 57 A.B.A. J. at 1216). 
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Respectfully submitted, 

 

  /s/ CAREY HAUGHWOUT 

CAREY HAUGHWOUT 

Public Defender 

Fifteenth Judicial Circuit 

421 Third Street 

West Palm Beach, Florida 33401 

(561) 355-7600 

appeals@pd15.org 

Florida Bar. No. 375675 

 

  /s/ CLAIRE V. MADILL 

Claire V. Madill 

Assistant Public Defender 

cmadill@pd15.org 

Florida Bar No. 118790 
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CERTIFICATE OF SERVICE 

I certify that this comment has been e-filed using the E-Filing Portal and 

served on Matthew W. Dietz, Disability Independence Group, Inc., by email to 

mdietz@justdigit.org & aa@justdigit.org, to Joshua E. Doyle, Bar Executive 

Director, at the Florida Bar Headquarters 651 E Jefferson St., Tallahassee, FL 

32399-6594, by email to jdoyle@floriabar.org; and J.T. Almon, General Counsel 

and Michele A. Gavagni, Executive Director, Florida Board of Bar Examiners, by 

email to almonjt@flcourts.org, this 31st day of August, 2020. 

 

 

  /s/ CLAIRE V. MADILL 

Claire V. Madill 

 

 


