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IN THE DISTRICT COURT OF APPEAL
THIRD DISTRICT OF FLORIDA

PAULINE WALTERS, as PERSONAL

REPRESENTATIVE OF THE

ESTATE OF ENID MAY TOWNSEND, CASE NO. 3D18-1505
Appellant,

VS.

AGENCY FOR
HEALTH CARE ADMINISTRATION,

Appellee.

NOTICE TO INVOKE DISCRETIONARY JURISDICTION
NOTICE IS GIVEN that, Petitioner/Appellant, by and through the

undersigned counsel, invokes the discretionary jurisdiction of the Florida Supreme
Court to review the decision of this court, dated December 4, 2019, pursuant to Fla.
R. App. P. 9.120 and Fla. R. App. P. 9.030(a)(2)(A).! The decision being appealed, is an opinion
affirming the trial court order, dated June 21, 2018, which is certified as being in conflict with
another District Court decision - Geraci v. Sunstar, E.M.S., 93 So0.3d 384 (Fla. 2d DCA
2012), and as a matter of great public importance. The bases for invoking the supreme court’s
discretionary jurisdiction are as follows:

(1) the decision expressly construes a provision of the state or federal constitution - Art.

V, § 3 (b)(3), Fla. Const. (1980); Fla. R. App. P. 9.030(a)(2)(A)(ii);

! An alternative basis for invoking the mandatory jurisdiction of this court,
pursuant to Fla. R. App. P. 9.030(a)(1)(A), is being filed concurrently with this Notice
to Invoke Discretionary Jurisdiction.



(2) expressly and directly conflicts with a decision of another District Court of Appeal on
the same question of law - Art. V, § 3 (b)(3), Fla. Const. (1980); Fla. R. App. P.
9.030(a)(2)(A)(iv);>

(3) passes upon a question certified to be of great public importance - Art. V, § 3 (b)(4),
Fla. Const. (1980); Fla. R. App. P. 9.030(a)(2)(A)(v); and

(4) is certified to be in direct conflict with a decision of another District Court of Appeal -

-Art. V, § 3 (b)(4), Fla. Const. (1980); Fla. R. App. P. 9.030(a)(2)(A)(vi).

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of this document was electronically
filed and served through the Clerk of Court using the e-filing portal system to

Alexander R. Boler, Esq., at alexander.boler@conduent.com, 2073 Summit

Lake Drive, Suite 318, Tallahassee, FL 32317; counsel for AGENCY FOR
HEALTH CARE ADMINISTRATION, on this 2nd day of January, 2020.

Respectfully submitted,

By: /s/Dexter F. George
DEXTER F. GEORGE, ESQ.
Florida Bar No. 0149217
LAW OFFICE OF DEXTER F GEORGE
950 S. Pine Island Rd., Suite A-150
Plantation, FL. 33324
Tel. (954) 985-8888
Fax (954) 628-1424
E-Mail Primary: dfgeservice@aol.com
E-Mail Secondary: dfglo@aol.com

2 See Geraci v. Sunstar, E.M.S., 93 So.3d 384 (Fla. 2d DCA 2012); Southern Walls,
Inc. v. Stilwell Corporation, 810 So. 2d 566 (Fla. 5th DCA 2002).



Attorney for Appellant



IN THE DISTRICT COURT OF APPEAL

OF FLORIDA
THIRD DISTRICT
DECEMBER 04, 2019
PAULINE WALTERS, AS THE CASE NO.: 3D18-1505
PERSONAL RESPRESENTATIVE OF
THE ESTATE OF ENID MAY
TOWNSEND,
Appellant(s)/Petitioner(s),
Vs. L.T.NO.:  18-591
AGENCY FOR HEALTH CARE
ADMINISTRATION,

Appellee(s)/Respondent(s),
Upon consideration, the appellant’s Motion for Rehearing and/or Written
Opinion on Appellant’s Motion for Attorney’s Fees is hereby denied.

EMAS, C.J., and SALTER and LOBREE, JJ., concur.
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Third District Court of Appeal

State of Florida

Opinion filed December 4, 2019.

No. 3D18-1505
Lower Tribunal No. 18-591

Pauline Walters, as the personal representative of The Estate of

Enid May Townsend,
Appellant,

VS.

Agency for Health Care Administration,
Appellee.

An Appeal from the Circuit Court for Miami-Dade County, Maria M.
Korvick, Judge.

Law Office of Dexter F. George, and Dexter F. George (Plantation), for
appellant.

Alexander R. Boler (Tallahassee), for appellee.

Before EMAS, C.J., and SALTER and LOBREE, JJ.
EMAS, C.J.

ON MOTION FOR REHEARING, REHEARING EN BANC
AND CERTIFICATION




We deny appellant’s motion for rehearing and rehearing en banc, withdraw
our previously-issued opinion and substitute the following in its stead:

Enid Townsend (“Decedent”) died on August 29, 2017. She left behind, as
her sole heir, her adult daughter Pauline Walters (“Walters”). In February 2018,
Walters petitioned the probate court for summary administration of the Decedent’s
intestate estate, the sole asset of which was the Decedent’s interest in a cooperative
apartment in North Miami Beach. The petition for summary administration listed
this asset as “Cooperative Stock, 16900 NW 14th Avenue, Apt. 203, North Miami
Beach, FL 33162” and described it as being “PROTECTED HOMESTEAD.”
Walters sought distribution of this asset to her, despite the existence of at least one
creditor.

Walters also petitioned the probate court to determine the homestead status of
the cooperative stock and alleged that “the Property constituted the homestead of the
decedent within the meaning of the Constitution of the State of Florida.” Walters
requested that the court enter an order determining that “the Property” constituted
exempt homestead of the Decedent, that title descended to Walters upon Decedent’s
death, and that the constitutional exemption from claims inured to Walters’ benefit
at that time.

Following notice to creditors (which included appellee, the Agency for Health

Care Administration (“AHCA”)), AHCA filed a statement of claim against the estate



in the amount of $81,276.76, and objected to Walters’ petition for homestead
protection as to “the Property,” asserting that the cooperative stock was not entitled
to homestead protection because it was not a fee simple interest in land as required
by law. See Art. X, § 4, Fla. Const.; § 732.401, Fla. Stat. (2017).

Following a hearing, the trial court denied Walters’ petition to declare the

cooperative stock homestead property, relying upon In re Wartels’ Estate, 357 So.

2d 708 (Fla. 1978) and Phillips v. Hirshon, 958 So. 2d 425 (Fla. 3d DCA 2007).

This appeal followed, and we review the court’s order denying homestead protection

de novo. Spector v. Spector, 226 So. 3d 256 (Fla. 4th DCA 2017).

As the Florida Supreme Court has previously explained:

Our constitution protects Florida homesteads in three distinct ways.
First, a clause, separate and apart from the homestead provision
applicable in this case, provides homesteads with an exemption from
taxes. Second, the homestead provision protects the homestead from
forced sale by creditors. Third, the homestead provision delineates the
restrictions a homestead owner faces when attempting to alienate or
devise the homestead property.

Snyder v. Davis, 699 So. 2d 999, 1001-02 (Fla. 1997).

Walters asserts that the instant case involves a forced sale, while AHCA
contends it falls into the category of devise and descent. Such a distinction is
significant because the Florida Supreme Court (in Wartels), and this court (in
Hirshon), held that a cooperative apartment cannot be considered homestead

property for the purpose of descent and devise because it does not constitute “an



interest in realty.” See Wartels, 357 So. 2d at 711 (holding “a cooperative apartment
may not be considered homestead property for the purpose of subjecting it to Florida
Statutes regulating the descent of homestead property”); Hirshon, 958 So. 2d at 430
(adhering to Wartels while questioning its continued vitality in light of statutory
changes to the law of cooperative apartments). See also § 196.041(1), Fla. Stat.
(2017) (providing that “a tenant-stockholder or member of a cooperative apartment
corporation who is entitled solely by reason of ownership of stock or membership in
the corporation to occupy for dwelling purposes an apartment in a building owned

by the corporation, for the purpose of homestead exemption from ad valorem taxes

and for no other purpose, is deemed to have beneficial title in equity to said

apartment and a proportionate share of the land on which the building is situated”)
(emphasis added).

Notably, this court in Hirshon observed that “following the date of the
operative factual scenario under which Wartels was decided, the Florida legislature
adopted a new Cooperative Act, Chapter 719, Florida Statutes . . . which places co-
ops on equal footing with all other ‘interest[s] in realty’, as defined by Wartels,
which have long been eligible to be impressed with the character of homestead for
the purposes of devise and descent. . . .” Hirshon, 958 So. 2d at 428.

And though our opinion in Hirshon questioned the continued vitality of the

Florida Supreme Court’s decision in Wartels, we nevertheless concluded in that case



that “our proper institutional role obligates us to adhere to Wartels” and that “[t]he
better course is to affirm and certify.” Id. at 429-30. We therefore affirmed the trial
court’s order in Hirshon and held that the decedent’s cooperative apartment could
not be considered homestead property for the purpose of devise and descent. And
in light of the post-Wartels statutory changes, we also certified the following
question to the Florida Supreme Court, as one of great public importance:

DOES THE FLORIDA SUPREME COURT’S DECISION IN IN RE

ESTATE OF WARTELS V. WARTELS, 357 So.2d 708 (Fla. 1978),

HAVE CONTINUING VITALITY IN LIGHT OF THE ADOPTION

BY THE FLORIDA LEGISLATURE OF THE COOPERATIVE ACT,
CHAPTER 76-222, LAWS OF FLLORIDA?

1d. at430. After initially accepting jurisdiction, the Florida Supreme Court exercised

its discretion and discharged jurisdiction of the cause. See Levine v. Hirshon, 980

So. 2d 1053 (Fla. 2008).

We affirm the order below, and conclude that the instant case is not a forced
sale but, as in Wartels and Hirshon, instead falls within the devise and descent
category.! We continue to adhere to the Florida Supreme Court’s decision in
Wartels, and to our own decision in Hirshon, and affirm the trial court’s denial of
Walters’ petition to declare the cooperative stock to be homestead property. We

recognize that, under circumstances similar to the instant case, the Second District,

! Conversely, the Fifth District has held that the owner of a cooperative apartment is
exempt from forced sale by a creditor under Florida’s homestead protections. See
Southern Walls, Inc. v. Stilwell Corp., 810 So. 2d 566 (Fla. 5th DCA 2002).




in Geraci v. Sunstar EMS, 93 So. 3d 384 (Fla. 2d DCA 2012), held that the

homestead protection at issue was a forced sale rather than a devise and descent, and
held that the decedent’s condominium was homestead property for purposes of the
exemption from forced sale even though it did not constitute a fee simple interest in
land.? We therefore certify conflict with our sister court’s decision in Geraci. We
also certify, as a question of great public importance, the same question certified by
this court in Hirshon:

DOES THE FLORIDA SUPREME COURT’S DECISION IN IN RE

ESTATE OF WARTELS V. WARTELS, 357 So.2d 708 (Fla. 1978),

HAVE CONTINUING VITALITY IN LIGHT OF THE ADOPTION

BY THE FLORIDA LEGISLATURE OF THE COOPERATIVE ACT,
CHAPTER 76-222, LAWS OF FLORIDA?

2 The Florida Supreme Court after initially accepting jurisdiction based on an
asserted conflict with Hirshon, later exercised its discretion and discharged
jurisdiction. See Sunstar EMS v. Geraci, 129 So. 3d 1069 (Fla. 2013) (Table).
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DISTRICT COURT OF APPEAL
THIRD DISTRICT
2001 S.W. 117 AVENUE
MIAMI, FLORIDA 33175-1716

TELEPHONE (305) 229-3200

January 3, 2020

Pauline Walters, at the personal representative of the Estate of Enid May Townsend
V.

Agency for Health Care Adminstration
Appeal No.: 3D18-1505

Trial Court No.: 18-591

Trial Court Judge: Maria M. Korvick

Dear Mr. Tomasino:

jurisdi

Attached is a certified copy of the Notice invoking the discretionary
ction of the Supreme Court pursuant to Rule 9.120, Florida Rules of

MERCEDES M. PRIETO
CLERK

VERONICA ANTONOFF
MARSHAL

DEBBIE MCCURDY
CHIEF DEPUTY CLERK

MARIA MIHAIC
CHIEF DEPUTY MARSHAL

Appellate Procedure. Attached also is this Court’s opinion or decision relevant to
this case.

The filing fee prescribed by Section 25.241(3), Florida Statutes, was received by
this Court and is also attached.

X ___The filing fee prescribed by Section 25.241(3), Florida Statutes, was not received
by this Court.

Petitioner/Appellant has previously been determined insolvent by the circuit
court or our court in the underlying case.

Petitioner/Appellant has already filed, and this court has granted,
petitioner/appellant’s motion to proceed without payment of costs in this case.

No filing fee is required because:

Summary Appeal (Rule 9.141)
Unemployment Appeal Commission
Habeas Corpus

Juvenile Case

Other:



If there are any questions regarding this matter, please do not hesitate to
contact this Office.

Sincerely,

‘_j'..} rt of Appeal



