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UNITED STATES DISTRICT COURT 
SOUTHERc"< DISTRICT OF FLORIDA 
CASE# 17-MC-24737 

ADMINISTRATIVE ORDER 2019-38 

N HOW ARD RAMER FILED B't'. CW D.C. 
da Bar# 771716 

----------------~/ May 24, 2019 
ANGELA S. NOl3ut 

ORDER OF SUSPENSION CLERK U,S, DIST. CT. 
S. 0. OF FLA. - MIA 

On February 10, 2017, Southern District of Florida District Judge Cecilia M. Altonaga entered an 

Order, in part, referring attorney Alan Howard Ramer to the Ad Hoc Committee on Attorney Admissions, 

Peer Review, and Attorney Grievance ("Committee") pursuant to Rule 5(b)(l) of the Special Rules 

Governing the Admission and Practice of Attorneys, Local Rules for the Southern District of Florida (2016) 

based upon Ramer's conduct as counsel for Defendants in Coach, Inc., et al., v. Chung lvfei Wholesale, Inc., 

et al., No. 15-22829 (S.D. Fla. Feb. IO, 2017). (ECF No. I). The Order indicated that Ramer failed to 

comply with Court orders and the Local Rules for the Southern District of Florida. The Order further stated 

that "counsel needs remedial assistance" and Ramer was referred to the Committee "for mentoring, 

supervision, and monitoring to ensure that his conduct meets the standards of professionalism the Court 

expects from attorneys practicing before it." Id. at 9 n.3. 

On November 16, 2017, an Investigative Committee met with Ramer, and on March 13, 2018, Ramer 

testified before the full Committee. On April 12, 20 I 8, the Committee issued a Repmt and 

Recommendation, recommending that Ramer 1) be suspended for six (6) months; 2) complete, during his 

suspension, a CLE course on federal practice generally and certify that he has read in full the Federal Rules 

of Civil Procedure and the Local Rules of the United States District Court for the Southern District of 

Florida; 3) complete an evaluation by the Florida Bar's Practice Resource Institute; and 4) appear before the 

full Committee prior to any reinstatement. (ECF No. 2). On June 13, 2018, Ramer submitted objections 

to the Repo1t and Recommendation. (ECF No. 3). On August 28, 2018, an Order to Show Cause was 
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issued, providing Ramer with a full and fair oppo1tunity to review the Committee's recommendation and 

respond. (ECF No. 4). On September 21, 2018, Ramer filed an untimely response. (ECF No. 6). In 

both responses, Ramer argued that the recommended suspension was "beyond the scope of the referral." 

Id. at 6; (ECF No. 3) at 3. 

On January 31, 2019, pursuant to Rule 6(c)(2)(B)(v) (2018) of the Rules Governing the Admission, 

Practice, Peer Review, and Discipline of Attorneys, 1 this matter was submitted to the Court for its 

consideration at a regularly scheduled Judges' Meeting. By unanimous agreement of the Judges in 

attendance, the Cowt referred the matter back "to the Committee to submit a Report and Recommendation, 

which should discuss Mr. Ramer's objection regarding notice of a possible suspension." (ECF No. 7) at 2. 

On May 1, 2019, a Second Report and Recommendation was filed, wherein the Committee found "that Mr. 

Ramer knew or should have known that a recommended suspension was a possible consequence of his being 

referred to the Committee" 2 and that Ramer was given and took the opportunity to respond to the 

Committee's first Repmt and Recommendation. (ECF No. 8) at 5. The Committee concluded that (1) if 
I 

Ramer has performed the remedial requirements set out in the first Report and Recommendation then there 

is no reason for him to be further suspended, but (2) if he has not completed the remedial requirements, he 

should be suspended for 6 months and comply with the remedial requirements, and (3) that he should appear 

before the full Committee for a fwther report and recommendation prior to any reinstatement. Id. at 5-6. 

Pursuant to Rule 6(c)(2)(B)(v), the undersigned submitted this matter to the Court for its 

1 This Cowt's attorney rules were significantly amended, effective December I, 2017, combining the 
two sets of rules into one. 

2 The Committee specifically noted that both the old rules and newly amended rules have provisions 
allowing the Committee to elevate a peer review proceeding to a disciplinary proceeding. See Rule 
5(c), Special Rules Governing the Admission and Practice of Attorneys (2016) (The Committee may 
"recommend that the Court consider limiting or otherwise imposing appropriate restrictions on the 
attorney's continued practice in the District Cowt."); Rule 6(c)(l) and 6(c)(3), respectively, Rules 
Governing the Admission, Practice, Peer Review, and Discipline of Attorneys (2018) (The 
Committee has "the discretion to determine the type of review after its initial investigation," and "has 
the discretion to proceed with peer review or unde1take disciplinary action."). 
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consideration at a regularly scheduled Judges' Meeting on May 16, 2019. Having reviewed the Report and 

Recommendation, Responses, the attachments, hearing transcript, and having otherwise considered the 

matter, by unanimous agreement of the Judges in attendance, the Court adopts the Committee's Second 

Report and Recommendation. 

In accordance with Rule 6(c)(2)(B)(v) and the Court's inherent power to regulate membership in its 

bar for the protection of the public interest, Chambers v. NASCO, Inc., 501 U.S. 32, 43 (1991) ("[A] federal 

court has the power to control admission to its bar and to discipline attorneys who appear before it."), 

IT IS ORDERED that Ramer, having not provided proof of completing the remedial requirements 

set out in the first Report and Recommendation, is suspended from practice in this Court for six ( 6) months, 

effective immediately. The attorney may not resume the practice of law before this Court until reinstated 

by Order of this Court and may not petition for reinstatement until he has completed the remedial 

requirements from the first Report and Recommendation and appeared before the full Committee for a repott 

and recommendation. See Rule 12(a); (ECF No. 8) at 5-6. The Clerk of Court shall strike this attorney 

from the roll of attorneys eligible to practice in the United States District Court for the Southern District of 

Florida and shall also immediately revoke the attorney's CM/ECF password. 

It is FURTHER ORDERED by this Court that said attorney advise the Clerk of Comt of all pending 

cases before this Comt in which he is counsel or co-counsel of record. 

IT IS FURTHER ORDERED by this Coutt that the Clerk of Court serve by certified mail a copy of 

this Order of Suspension upon Ramer at his comt record and Florida Bar addresses. 

DONE AND ORDERED in Chambers at Miami, Miami-Dade County, Florida, this~ day of 

May, 2019. 

K. MICHAEL MOORE 
UNITED STATES CHIEF DISTRICT JUDGE 

Copies furnished as follows: 
See attached 
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c: All Miami Eleventh Circuit Court of Appeals Judges 
All Southern District Judges 
All Southern District Bankruptcy Judges 
All Southern District Magistrate Judges 
United States Attorney 
Circuit Executive 
Federal Public Defender 
Clerks of Court - District, Bankruptcy and 11 th Circuit 
Florida Bar and National Lawyer Regulatory Data Bank 
Library 
Clinton S. Payne, Chair, Ad Hoc Committee on Attorney Admissions, Peer Review, and 

Attorney Grievance 
Alan Howard Ramer 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

AD HOC COMMITTEE ON ATTORNEY ADMISSIONS, 
PEER REVIEW AND ATTORNEY GRIEVANCE 

IN RE: ALAN HOWARD RAMER 
I ------------------

REPORT AND RECOMMENDATION 

This matter was referred to the Ad Hoc Committee on Attorney Admissions, Peer Review 

and Attorney Grievance (the "Committee") by the Honorable Cecilia M. Altonaga, United States 

District Judge, on February 10, 2017 [ECF No. 182], for review and a recommendation for 

potential discipline against Alan Howard Ramer, pursuant to Rule 5(b)(l) of the Local Rules for 

the Southern District of Florida. 

The refenal stems from Mr. Ramer' s conduct as counsel for Defendants in the case 

entitled Coach, Inc. and Coach Services, Inc. v. Chung Mei Wholesale, Inc., Lian Xiao Fu, and 

Sheng Biao Huang, Case No. 1 :15-cv-22829-CMA. Plaintiffs accused Defendants of violating 

the Lanham Act and related Florida statutory and common law. Huang and Fu own and operate 

Chung Mei, a small business selling low-priced wholesale and retail items. [ECF No. 182] On 

June 2, 2015, undercover U.S. Customs and Border Protection agents seized approximately 

2,000 units of counterfeit handbags purchased by Defendants. Id. The case went to trial, and on 

August 10, 2016, the jury returned its final verdict for Coach on the claims of trademark 

infringement, trade dress infringement, false designation of origin, and unfair competition. Id. 

Plaintiffs then filed a verified motion for attorneys' fees and costs [ECF No. 172], the 

briefing for which chronicles Mr. Ramer's conduct in the case. In sum, Mr. Ramer failed to 

comply with: (1) Court orders; and (2) the Local Rules for the Southern District of Florida. In 

awarding Plaintiffs attorneys' fees, the Court found that the "record in this case reflects counsel 
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ALAN HOWARD RAMER 

needs remedial assistance" and therefore referred him to the Committee "for mentoring, 

supervision, and monitoring to ensure that his conduct meets the standards of professionalism the 

Comi expects from attorneys practicing before it." Id. at p. 9, n. 3. 

The Investigative Committee met with Mr. Ramer on November 16, 2017. The 

Investigative Committee also contacted Plaintiffs' counsel, who deferred to the papers filed with 

the Court. On March 13, 2018, Mr. Ramer testified in person before the full Committee. A 

transcript of the hearing before the Committee is attached hereto as Exhibit "A." 

VIOLATIONS AND COMMITTEE INVESTIGATION 

(1) Failure to Comply with Court Orders 

(a) Discovery Orders 

Defendants failed to respond to Plaintiffs' first sets of discovery requests, seek an 

extension of time within which to do so, or respond to Plaintiffs' efforts to obtain responses 

without Comi intervention. See ECF No. 172 at p. 7, n. 4. Defendants agreed to respond to 

Plaintiffs' discovery only after Plaintiffs set the matter for hearing before Magistrate Judge John 

O'Sullivan. Id. The Court entered an agreed order [ECF No. 36], setting a February 8, 2016 

deadline for Defendants to respond to the discovery, with which Defendants failed to comply. 

Defendants responded to the discovery requests one day after the Court-ordered deadline. 

On March 15, 2016, Magistrate Judge O'Sullivan held another discovery hearing and 

ordered Defendants to: (1) provide complete responses to the same discovery requests by March 

21, 2016; and (2) pay Plaintiffs $500 in attorneys' fees. [ECF No. 41] Magistrate Judge 

O'Sullivan made clear that he would consider imposing sanctions against Defendants, if they 

failed to comply with the Order. Defendants failed to comply with the Order. 

2 
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ALAN HOWARD RAMER 

As a result, Magistrate Judge O'Sullivan held another hearing and on March 22, 2016 

ordered Defendants to: (1) produce certain documents responsive to Plaintiffs' requests; and (2) 

pay Plaintiffs' an additional $500 in attorneys' fees. [ECF No. 43] Both $500 payments were 

due by April 12, 2016. Id. As of April 15, 2016, Defendants still had not complied. Defendants 

paid the $1,000 in sanctions only after Plaintiffs set another hearing before the Court. 

Mr. Ramer advised the Investigative Committee that he did not appreciate the 

significance of responding to Plaintiffs' discovery or filing a motion for extension of time within 

which to do so. He stated that knew his clients were not going to comply. He also thought 

forwarding an agreed order to Plaintiffs' counsel for additional time to respond was sufficient. 

Mr. Ramer claimed that his continued lack of compliance was caused by his clients' failure to 

respond to him. Mr. Ramer did not have direct communications with his client. Instead, he 

spoke with the referring attorney, who then relayed information to the Defendants. Mr. Ramer 

told the Investigative Committee that his clients refused to pay the Court-ordered sanctions, 

which led to noncompliance. Before the full Committee, Mr. Ramer detailed a general business 

practice, primarily in state court, to not file extensions of time or otherwise alert the Court to 

client-related issues causing delay in responding to discovery or Court orders, by simply entering 

into agreed orders. He acknowledged that he did not appreciate the need of protecting his clients' 

interests while at the same time advising the Court of compliance-related issues. 

(b) Mediation Order 

By order entered on October 16, 2015, the Court scheduled mediation in the Coach 

lawsuit for April 4, 2016. [ECF No. 23] Plaintiffs' counsel sent a March 30, 2016 email to Mr. 

Ramer reminding him of the mediation and, on April 3, 2016, Plaintiffs' corporate representative 

flew from New York to Miami to attend. [ECF No. 63] Mr. Ramer and his clients failed to 

3 
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ALAN HOWARD RAMER 

appear at the mediation. Id. Defendants cited a "calendaring error" as the reason for not 

attending and Mr. Ramer claimed he had attempted to reschedule the mediation. Id. By Order 

dated May 9, 2016, the Court granted, in part, Plaintiffs' Motion for Sanctions against 

Defendants for failing to attend the mediation. [ECF No. 63]. The Court found sanctions 

appropriate given Defendants' failure to show substantial justification for nonattendance and 

Defendants' "history of noncompliance." Id. 

Mr. Ramer advised the Committee that his clients wanted to mediate, but were unable to 

do so because of a calendaring error. He inadvertently calendared the mediation for the 

following week. He claims this was the first time in 30 years that he failed to calendar a 

deadline. Mr. Ramer stated that he did not read Plaintiffs' counsel's March 30, 2016 email. Mr. 

Ramer acknowledged responsibility for the calendaring error. 

( c) Orders Requiring Responses to Motions 

Defendants also failed to file an initial response to Plaintiffs' Motion for Order to Show 

Cause relating to Defendants' failure to pay sanctions ordered by the Court [DE 79]. As a result, 

the Court entered an Order on July 13, 2016, requiring Defendants to respond to Plaintiffs' 

Motion for Order to Show Cause. [ECF No. 80]. Defendants failed to do so, necessitating the 

Court's entry of a sua sponte Order requiring Defendants to respond by July 20, 2016 or risk the 

Court considering the Motion without a response. [ECF No. 81]. 

Subsequently, Defendants failed to respond to Plaintiffs' Motion for Permanent 

Injunction. On September 13, 2016, the Court entered an Order noting Defendants' failure and 

requiring them to respond by September 15, 2016. [ECF No. 129]. Defendants failed to do so 

and the Court granted Plaintiffs' Motion for Permanent Injunction. [ECF No. 130]. 

4 
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ALAN HOWARD RAMER 

Mr. Ramer did not have thoughtful reasons as to why he missed filing deadlines or failed 

to comply with the Court's orders or otherwise advise the Court of the client-related issues he 

was apparently facing. His only articulated defense before the Investigative Committee was that 

his clients refused to pay the sanctions. Before the full Committee, Mr. Ramer suggested that his 

clients paid the sanctions as ordered. Mr. Ramer never considered withdrawing as counsel due 

to his clients' refusal to comply with the Court's Orders. 

( d) Directive at the Conclusion of Trial 

While the jury deliberated, the Court directed all counsel to remain within 15 minutes of 

the courtroom. [ECF No. 172] Mr. Ramer failed to comply, forcing the Court, jury and 

Plaintiffs' counsel to wait for over an hour before the jury's verdict could be published. Id. Mr. 

Ramer acknowledged to the Investigative Committee that the Court gave the instruction, but that 

he inexplicably thought the Court meant the next day. Before the full Committee, Mr. Ramer 

explained that he was on his way to the Courthouse when he checked his phone and realized that 

the Court was looking for him. He had no explanation as to why he was not within 15 minutes 

of the Courthouse at the time the jury restarted its deliberations. 

(2) Failure to Comply with Local Rules 

(a) Rule 56.1 

By Order entered on May 18, 2016, the Court struck Defendants' Response to Plaintiffs' 

Motion for Partial Summary Judgment due to noncompliance with Rule 56.1 of the Local Rules 

for the Southern District of Florida. [ECF No. 69] The Court found that Defendants' Response 

"lumped-together" a "two-paragraph section entitled 'Undisputed Facts in Opposition"' that did 

not separate which facts corresponded to Plaintiffs Statement of Undisputed Material Facts. Id. 

5 
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Mr. Ramer acknowledged this error to the Investigative Committee and admitted that he should 

have better familiarized himself with the Local Rules. 

(b) Rule 7.3 

Defendants repeatedly failed to comply with Local Rule 7.3. Mr. Ramer failed to 

respond to multiple emails and telephone calls to confer on motions and discovery disputes to the 

point where Plaintiffs' counsel had to resort to titling emails that required a response with 

"RESPONSE REQUESTED." [ECF No. 179] Often times Mr. Ramer still failed to respond. 

Id. For example, Plaintiffs' Local Rule 7.3(b) Certification in their post-trial Verified Motion for 

Attorneys' Fees informed the Court of Mr. Ramer's unresponsiveness to Plaintiffs' counsel's 

multiple requests to confer on the Verified Motion. [ECF No. 172] 

Mr. Ramer advised the Investigative Committee that he is a solo practitioner with no 

assistance. He claims Plaintiffs' counsel communicated constantly, and that he did not respond 

to "every single" telephone call or email. He believed some of them were "unnecessary." Mr. 

Ramer further advised that he usually returns telephone calls within 1 to 2 days of receiving 

them. 

(3) Misconduct in Other Matters 

Mr. Ramer has exhibited unprofessional conduct in other cases before the Southern 

District of Florida: 

(a) LBC Compass Group v. Nova Marine Co. Ltd., No. 02-60862-CV-Tumoff 

In this case, the Court heavily criticized Mr. Ramer's client, Nova Marine Co. Ltd. d/b/a 

Novatec ("Novatec"), and the other defendants for failing to comply with the Southern District's 

Local Rules and the Federal Rules of Civil Procedure. Mr. Ramer and other defense counsel 

repeatedly filed papers that were mislabeled as ex parte motions, contained grammatical and 

6 
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spelling errors and failed to include memoranda of law. [ECF No. 118] Additionally, they failed 

to comply with Local Rule 7 .1 's requirement to confer before filing motions. 

As a result, Magistrate Judge William C. Turnoff entered an Order on July 1, 2004, 

expressly finding that: 

"[T]he filings in this case demonstrate an overwhelming non-compliance with the 
Federal Rules of Civil Procedure and the Local Rules of the United States District 
Court for the Southern District of Florida. Due to the poor drafting (including 
elementary grammatical and spelling errors) and non-compliance with the rules, 
four judges [Honorable Wilkie D. Ferguson, Honorable Magistrate Judge Lurana 
S. Snow, Honorable Paul C. Huck and Magistrate Judge Turnoff] have spent an 
extraordinary amount of court time 'deciphering the procedural posture of the 
parties' submissions and the merits of the parties' filings." 

[ECF No. 118, at p. 4; ECF No. 209, at p. 10]. The Court then struck Mr. Ramer's client's 

Motion for Reconsideration, Rehearing and Clarification and to Amend Order of January 14, 

2004 [ECF No. 112] for failing to comply with Local Rule 7.1. [Id.] 

The Court made this finding after having previously entered an Order on January 14, 

2004, warning the parties "that any future failures to comply with the Federal Rules of Civil 

Procedure and Local Rules and proper submission of memoranda of law, will be subject to 

sanction. Moreover, any filing of frivolous motions will also be subject to sanctions." [Id.] 

Notwithstanding, Mr. Ramer and the other defense counsel again submitted motions that failed 

to include memoranda of law and certificates of pre-filing conferences. [Id.] For example, Mr. 

Ramer' s client refen-ed to an expert affidavit in its motion papers, but failed to attach the 

affidavit leaving it to the Court to search the Court file. [Id., n. 5.] 

(b) Mystique, Inc. v. 138 International, Inc., No. 07-22937-CV-Torres 

By Order entered on August 31, 2011, Magistrate Judge Edwin Ton-es found that Mr. 

Ramer' s clients willfully and intentionally violated three discovery Orders dated December 4, 

2009, February 17, 2010 and August 11, 2010. [ECF No. 233] The sanctions imposed for these 

7 
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violations included an adverse inference against one of his clients and an award to Plaintiff of 

$37,959.00 for attorney's fees and costs that were incurred to obtain compliance with the Court's 

orders. [Id.] Similar to the Coach case, Mr. Ramer argued that many of the issues concerning 

his clients' testimony and their efforts to comply with court-ordered discovery were the result of 

them being native Mandarin Chinese speakers and not completely fluent in English. [ECF No. 

233, at p. 17, n. 8] 

The Court found that there was insufficient evidence to show that Mr. Ramer participated 

m obstructing the discovery process and, thus, no sanctions were imposed against him 

individually. The Court, however, noted: 

"Defense counsel surely could have done more to determine whether their clients 
possessed any information that was responsive to Plaintiff's discovery requests. 
For example, as we pointed out at the December 13, 2010 hearing, in order to 
ensure that all information relating to South Beach's profits and losses was 
provided to Plaintiff, counsel could have reviewed South Beach's computer 
system which contained the company's financial infmmation, or interviewed the 
company's accountant regarding materials used to prepare tax returns. But even 
after Chen and Chang indicated in deposition that certain documents had not been 
produced, counsel appears to have relied solely on what their clients told them 
about the documents they possessed and made no effort to independently 
investigate the various inconsistencies in the clients' written and oral responses. 
Nonetheless, and notwithstanding the uninspired efforts counsel made to assist 
their clients (unsuccessfully) satisfy their discovery obligations, particularly in the 
face of a contempt finding, we see no evidence in this record that attorneys Ramer 
and FeITaro themselves "willfully abuse[ d] the judicial process by conduct 
tantamount to bad faith." Malautea, 987 F.2d at 1544." 

[Id. at p. 21] 

Judge Torres made clear that Mr. Ramer had a duty to either: (1) comply with the Court's 

previous order; or (2) withdraw as counsel. Mr. Ramer failed to do either. 

RECOMMENDATIONS 

It became clear during Mr. Ramer's meeting with and testimony before the Committee 

that he lacks the requisite familiarity with federal court practice and the Local Rules for the 
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ALAN HOWARD RAMER 

Southern District of Florida. Additionally, he did not exhibit any regard for compliance with 

basic rules of federal court practice. As a result, the Committee recommends the following: 

1. Mr. Ramer should be suspended for six ( 6) months. 

2. Mr. Ramer should be ordered to complete, during his suspension, a CLE course 

on federal practice generally, including the Federal Rules of Civil Procedure and, if available, 

Local Rules for the United Stated District Court for the Southern District of Florida. He should 

also ce1iify that he has read in full the Federal Rules of Civil Procedure and the Local Rules of 

the United Stated District Court for the Southern District of Florida. 

3. Mr. Ramer should complete an evaluation by the Florida Bar's Practice Resource 

Institute. 

4. The Committee also recommends that Mr. Ramer appear before the full 

Committee, for further rep01i and recommendation, prior to any reinstatement to the Southern 

District of Florida. 

The Committee remains at the Court's service to conduct any further proceedings that the 

Court may deem necessary. 

/:/ , /7 /J / 1 1/ 
! I I IJJ~ 

11 /JJJ fvL-7 // 
Clint&ti' S~ Payne, Cha-if 

Date: April 12, 2018 
Miami, Florida 

9 
30135933Ivl 2752 



Page 1 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

In re: Alan Howard Ramer 

Ad Hoc Committee On Attorney 

Admissions, Peer Review and Attorney Grievance 

Tuesday, March 13, 2018 

Taken before Sonnia Martinez, Notary 

Public in and for the State of Florida at 

Large, pursuant to Notice . 

......_ _______________________________ !J EXHIBIT 

Fernandez & Associates Court Reporters 
305-374-8868 service@fernandezcr.com ~A 

t; 
:I < 

mailto:service@fernandezcr.com


Page 2 

1 Committee Members: 

2 Clinton Payne, Chairperson 
Richard Baron, Esquire 

3 Eric Gabrielle, Esquire 
Bill Hearon, Esquire 

4 Bruce Lehr, Esquire 

5 Appearing by telephone: 

6 Steve Davis, Esquire 
Andrea England, Esquire 

7 Manny Garcia-Linares, Esquire 
Judy Korchin, Esquire 

8 Mike Marsh, Esquire 
Val Rodriguez, Esquire 

9 Detra Shaw-Wilder, Esquire 
Ryan Zagare, Esquire 
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1 (Thereupon, the following was had.) 

2 CHAIRMAN PAYNE: We're going to get 

3 started. 

4 Mr. Ramer just joined us. 

5 As I mentioned as we walked in, 

6 Mr. Ramer, several of the committee 

7 members are here, there are numerous 

8 committee members on the phone who might 

9 ask you questions as well. 

10 If anybody asks questions on the 

11 phone, please be sure to identify yourself 

12 so that the court reporter can take down 

13 your name accurately. 

14 Otherwise, let's go ahead and get 

15 started. 

16 Can you swear Mr. Ramer in. 

17 Thereupon, 

18 Alan Howard Ramer, Esquire, 

19 was called, and after being first duly sworn, 

20 was examined and testified under oath as 

21 follows: 

22 CHAIRMAN PAYNE: This is the Ad Hoc 

23 Committee on Attorney Admissions, Peer 

24 Review and Attorney Grievance. 

25 We're here at a hearing on the 

Fernandez & Associates Court Reporters 
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1 referral of Mr. Alan Howard Ramer. 

2 Mr. Ramer, thank you for being here. 

3 Can you please tell the committee 

4 what the circumstances were that led to 

5 your referral to the committee? 

6 And I'm sure the committee members 

7 will have questions for you along the way. 

8 MR. RAMER: I'm a little reluctant to 

9 characterize the circumstances. I can 

10 tell you what happened and my perspective 

11 from it. Why the judge decided that this 

12 was appropriate to be referred to you all 

13 I'm not exactly sure, but as I told the 

14 other investigator, you know, I've been 

15 practicing 30 years but I'm open-minded, 

16 there's always, you know, a possibility I 

17 did something I wasn't aware of. 

18 CHAIRMAN PAYNE: Could you tell us 

19 the facts? 

20 MR. RAMER: Yes. I was retained to 

21 represent a husband, a wife, and a 

22 corporation. They were Chinese 

23 immigrants, they couldn't speak any 

24 English. They were in the business 

25 they had a warehouse in Hialeah where they 

Fernandez & Associates Court Reporters 
305-374-8868 service@fernandezcr.com 
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1 sold items that were essentially 

2 dollar-store items but lesser, because 

3 they would sell to vendors at flea 

4 markets. 

5 They were, I guess, the 21st Century 

6 equivalent of a pushcart salesperson in 

7 the early part of the 20th Century. 

8 They were being sued by Coach bags. 

9 A colleague of mine, whom I went to 

10 law school with, who is originally -- of 

11 Chinese descent sometimes refers me his 

12 litigation because he does only 

13 transactional. He provided the 

14 translation for me between -- and was my 

15 go-between between the client because we 

16 didn't share a common language. 

17 I contacted the attorney for Coach. 

18 I've had similar sort of, let's say, 

19 disputes from people who had trademarks 

20 with Chinese merchants who it was 

21 questionable whether what they were 

22 selling was a violation of their trademark 

23 and all of them, other than this, were 

24 happy to have a joint consent agreement 

25 and move on. 

Fernandez & Associates Court Reporters 
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1 I offered that to Coach's attorney; 

2 they weren't interested in that. They 

3 were interested in litigating it so I 

4 filed an answer. 

5 During the course of the litigation 

6 well, let me -- let me start -- well, 

7 let me do it historically a little bit but 

8 let me jump forward and back so I can 

9 relate what I think are perhaps relevant 

10 to the committee's inquiry. 

11 We litigated. My strategy in 

12 litigating this case, as other cases where 

13 I have a client of limited means, is to 

14 not drag it out, not do any post-trial 

15 motions, don't do -- do the minimum of 

16 discovery, which I did in this case. I 

17 took one deposition of Coach's 

18 representative for maybe an hour. 

19 I'd say every motion that was filed 

20 by the other side that I could, or that 

21 they accept, I would enter into an agreed 

22 order, because a lot of the orders had to 

23 do with discovery requests. These people 

24 didn't have a computer, they didn't have a 

25 cash register, they were essentially, as I 

Fernandez & Associates Court Reporters 
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1 say, you know, in a notebook writing down, 

2 people would come in and they'd buy this 

3 stuff to sell there. 

4 The husband would, during the middle 

5 of the week, drive up to Orlando so he 

6 could attend a flea market and sell it 

7 himself. These were not -- these were not 

8 people who were making a lot of money. 

9 They were -- they were just trying to 

10 essentially get a toehold in the system. 

11 So I can't they were having 

12 difficulty or they were -- I can't 

13 characterize why but they weren't able to 

14 produce the documents in a timely manner. 

15 So the other side obviously wanted 

16 the discovery and, you know, I'm -- I am 

17 not someone to generally jerk somebody 

18 around and specifically when I am trying 

19 to hold back and just get it to trial so I 

20 don't expend a lot of fees that I'm not 

21 going to get compensated for. 

22 So there was some hearings, we went 

23 down, they were sanctioned by the 

24 magistrate, which they paid. And 

25 eventually -- the nature of the documents 
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1 were, in my opinion objectionable, that 

2 they were overly broad, but keeping with 

3 my strategy for this case and also my 

4 general strategy that some things aren't 

5 worth fighting about, I just told them, 

6 produce whatever you have, whether it's 

7 relevant or not. So it was like years and 

8 years of bank statements and -- well, they 

9 didn't take any credit cards but it was 

10 just what you would imagine, you know, 

11 things with rubber bands and -- that they 

12 sent to the accountant. 

13 And at any rate, there was nothing I 

14 could really do for that. I entered into 

15 agreed orders that they had a right for a 

16 motion to compel and give them a certain 

17 amount of days to comply, they didn't 

18 comply, they gave them the sanctions 

19 the magistrate sanctioned, they paid the 

20 sanctions and moved on. 

21 We went to mediation. My client 

22 reluctantly was -- offered them just under 

23 twenty, 20,000. They wouldn't take 

24 anything less than six figures and they 

25 were talking to the client, well, you can 
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1 go take a mortgage on our house and then 

2 you know, the client wasn't inclined to 

3 do that and I couldn't recommend that they 

4 pay anything other than what they were 

5 offering and I thought it was generous. 

6 And as it turned out, what they were 

7 offering was very close to the jury 

8 verdict. 

9 As a matter of fact, the verdict that 

10 came back for the wife was 50 percent less 

11 of what they were -- what they had 

12 offered, the jury came back with like 

13 $7,000 against her. 

14 And -- so it couldn't be mediated, it 

15 was impasse. 

16 We came to trial, had the jury trial 

17 that well, let me back up because there 

18 was the one incident which I'm not proud 

19 of and I'm ashamed of it but for some 

20 reason the invest -- the first part of 

21 your committee, the first two 

22 MR. HEARON: Did you say you're not 

23 proud it but you're not ashamed of it? 

24 MR. RAMER: No, I am ashamed of it. 

25 MR. HEARON: Oh, okay. 
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1 MR. RAMER: Because the first time in 

2 the 30 years of practice I miscalendared 

3 something and it the miscalendared -- the 

4 mediation. And the reason it got 

5 miscalendared is because the first 

6 attorney I was talking to that was doing 

7 all of the beginning part of the 

8 pleadings, we had scheduled a mediation 

9 between them and I put that on my 

10 calendar. The attorney that eventually 

11 took it over in Miami, it got rescheduled 

12 for some reason and -- whatever, it was --

13 a reason which I had no excuse for, didn't 

14 get up. So I wasn't there --

15 MR. HEARON: Did it get moved? 

16 MR. RAMER: Well, they showed up. I 

17 was there. I tried to mediate it over the 

18 phone --

19 MR. HEARON: Wait, wait, wait. 

20 MR. RAMER: Yes. 

21 MR. HEARON: You said it was 

22 previously scheduled. 

23 MR. RAMER: Uh-huh. 

24 MR. HEARON: Was the previously 

25 scheduled date earlier than the date 
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1 MR. RAMER: No, it was going to be 

2 later, that's why I had it --

3 MR. HEARON: So they --

4 MR. RAMER: -- scheduled for like the 

5 following week, I think. 

6 MR. HEARON: -- moved it up then? 

7 MR. RAMER: Yeah, but -- yeah and it 

8 was -- it should have been calendared. 

9 I'm not saying that the other side did 

10 anything wrong. It was definitely my 

11 fault. And I paid them out of my own 

12 packet. I didn't have my client pay them. 

13 But I had called up, I tried to 

14 mediate it over the phone. I called my 

15 client who was in Orlando and they didn't 

16 want to do that. So I just mea culpa 

17 that. I don't know whether that motivated 

18 the judge or whether it was somehow 

19 noteworthy. 

20 But we go to trial, we try the case 

21 and the jury comes back with a verdict of 

22 $7,000 against the wife finding that she 

23 wasn't willful. She was working behind 

24 the counter, essentially, and there's a 

25 warehouse and someone would come in. 
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1 And other fourteen plus the seven, I 

2 guess, against the corporation and the 

3 husband. 

4 And, you know, they were relatively 

5 happy because it was very close to what 

6 they were offering to get rid of it. Of 

7 course they didn't see what I was going to 

8 charge them for the trial but they figured 

9 it was fair. 

10 And let me go back to -- essentially 

11 they were bringing what the clients' 

12 business strategy was was to go to this 

13 part in China where they make all of this 

14 stuff and go from factory to factory and 

15 look for overruns and maybe some products 

16 that weren't Al and it was loaded onto a 

17 container. His story was it wasn't him 

18 who was choosing it, he had another guy 

19 there who he knew from childhood, because 

20 he had been doing this before he 

21 immigrated here, and that person had put 

22 the Coach bags or the -- so what was 

23 determined to be a violation of Coach's 

24 trademarks somewhat. There was one 

25 trademark that they were suing for that 
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1 the jury found it wasn't violated. 

2 And so the verdict came in and 

3 whatever, I was relatively satisfied with 

4 it since they were looking for like 

5 $6 million and they didn't want to 

6 settlement for less $100,000. And I knew 

7 that the law was if you have an 

8 extraordinary case there could be 

9 attorney's fees. And by extraordinary 

10 case, with the current case law, means 

11 somebody dragged this case out, somebody 

12 filed a counterclaim, a frivolous 

13 counterclaim, somebody was dragging their 

14 feet on it, which I definitely wasn't 

15 intentionally I was intentionally doing 

16 the opposite. I was intentionally just 

17 doing whatever I could to get it to trial 

18 to have the thing tried. 

19 It was not going to be a career-maker 

20 case for me and I was my experience 

21 after practicing to the time I have is 

22 that, you know, these cases, you're lucky 

23 if you can collect a percentage of what 

24 you end up putting into it, but 

25 actually I was kind of sympathetic to the 
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1 clients. 

2 And in my researching, you know, 

3 there's a -- Coach apparently had a 

4 reputation of what's called in that part 

5 of the law, was a trademark bully and they 

6 were just suing everybody and 

7 MR. LEHR: What happened excuse 

8 me, I'm sorry for interrupting. 

9 MR. RAMER: Yes, go ahead. No, 

10 please. 

11 MR. LEHR: What happened with the 

12 judge saying be 15 minutes within while 

13 the jury is out? 

14 MR. RAMER: She said that when the 

15 jury went out. 

16 The jury got sent home. I didn't 

17 realize that she wanted you there 15 

18 minutes until the jury came back, so it 

19 was the next day. So the next morning the 

20 jury came back early. 

21 They came in, they came back, and it 

22 took me longer than 15 minutes to get 

23 there because I was on my way fighting 

24 traffic coming from Kendall down USl. 

25 So, yeah, to the extent that that 
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1 was 

2 MR. HEARON: What time of day was 

3 this? 

4 MR. RAMER: Morning. It was morning. 

5 It was 9:00, 9:30. 

6 MR. LEHR: What were you told when 

7 you left were your instructions for the 

8 next day? 

9 MR. RAMER: I don't recall. I don't 

10 recall her saying anything about being --

11 be 15 minutes away. And 

12 MR. LEHR: Even the day before you 

13 don't recall? 

14 MR. RAMER: The day before I recall 

15 her and I went to a colleague's of 

16 mine's office out on Flagler and I waited 

17 at the office and I took some work and I 

18 was in his conference room and I was, you 

19 know, I stayed downtown. 

20 MR. HEARON: And this -- what time 

21 did the jury start the next day? 

22 MR. RAMER: I assume 9:00. I don't 

23 know if --

24 MR. HEARON: I thought you said the 

25 jury started early, that's why --
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1 MR. RAMER: Well, in the morning, 

2 because they didn't come -- they started 

3 at the beginning of the day. 

4 MR. HEARON: So they started at nine 

5 o'clock. 

6 MR. RAMER: I'm assuming. I can't 

7 say for certain, but it was in the morning 

8 and I don't recall if I had been 

9 instructed to come in the morning so she 

10 could recharge the jury or say something 

11 to the jury before they go deliberate I 

12 would have been there. It's -- there 

13 was 

14 MR. HEARON: So you didn't start to 

15 come down to the courthouse until you were 

16 informed by the court that there had a 

17 verdict? 

18 MR. RAMER: No, I was kind of on my 

19 way and I'm looking at the phone and I see 

20 that there were messages and then I called 

21 up, but it was -- it wasn't coming in at 

22 11:30 or 12:00. 

23 MR. HEARON: So the jury reached a 

24 verdict in 30 minutes? 

25 MR. RAMER: I can't tell you how long 
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1 it was. 

2 MR. HEARON: Well, what time were the 

3 messages that you got? 

4 MR. RAMER: They were 9:30, 10:00 --

5 I mean, I'm guessing. 

6 MR. LEHR: What time did you make it 

7 to the courthouse? 

8 MR. RAMER: I didn't look at the 

9 time. I went directly there with as --

10 quickly as I could with still maintaining 

11 a certain level of safety for the other 

12 people on the road, plus 

13 MR. HEARON: So let me go back. 

14 MR. RAMER: Go ahead. 

15 MR. HEARON: So you -- let me go back 

16 to my question. So you didn't leave until 

17 you received notification to come in. 

18 MR. RAMER: No, I was -- I was on my 

19 way and I was looking at my phone as I was 

20 driving and working my way through the 

21 traffic. 

22 MR. HEARON: There's only one of two 

23 possibilities. You either got up in the 

24 morning and started down to the courthouse 

25 not knowing that you were asked to come to 
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1 the courthouse or --

2 MR. RAMER: Correct. 

3 MR. HEARON: -- you waited until you 

4 were asked to come to the courthouse to 

5 come to the courthouse. 

6 MR. RAMER: No, no, I was on my --

7 MR. HEARON: Is it A or B? 

8 MR. RAMER: It was A, I didn't come 

9 when I was asked to come. I came on my 

10 own volition but then I saw on my phone 

11 that there were messages and then -- when 

12 I was in my car driving to the courthouse 

13 I saw there were messages and then I 

14 called up and said, whatever, I'm on my 

15 way, I'm sorry. 

16 CHAIRPERSON PAYNE: Mr. Ramer, to be 

17 clear, too, about your referral, because 

18 you suggested tonight that other than 

19 miscalendaring the mediation you feel like 

20 you did everything you could to expedite 

21 the trial, to minimize the amount of 

22 discovery, minimizing disputes between the 

23 parties, and yet the order of referral has 

24 two sanction orders for failure to respond 

25 to discovery. 
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1 MR. RAMER: Uh-huh. 

2 CHAIRPERSON PAYNE: That no payment 

3 of the sanctions were made until deadlines 

4 had passed and another hearing had been 

5 set for the payment of that. 

6 MR. RAMER: Uh-huh. 

7 CHAIRPERSON PAYNE: Did you ever 

8 bring to the court or anybody else any 

9 problems you had with your client, 

10 communicating with your clients, getting 

11 documents from your client, getting money 

12 from your client? 

13 MR. RAMER: Before I answer that let 

14 me go back and say I didn't say that that 

15 was the only problem with the mediation. 

16 I was going with my narrative and I 

17 backtracked to mention that because it was 

18 extraordinary. I didn't -- I didn't say 

19 that was the only possible reason or I 

20 just wanted to be thorough in relating 

21 what the events and the things that were 

22 out of the ordinary which occurred, which 

23 that certainly was out of the ordinary for 

24 me as it never happened before. 

25 As far as your other question, no, I 
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1 -- I was -- as I said, I was communicating 

2 with my client through the other attorney 

3 that spoke Chinese. They were -- I don 1 t 

4 -- I don 1 t know exactly what they were 

5 saying but I was telling the attorney and 

6 I 1 m assuming he was telling them the 

7 importance of not getting bogged down in 

8 this and let 1 s go to trial and, you know, 

9 there's a possibility if there's a 

10 sanction you get your pleadings stricken 

11 and then you don 1 t even go to trial and 

12 just pay the money and get the documents. 

13 And the documents were -- I 1 m not 

14 arguing that the sanctions weren't 

15 properly ordered, but I had nothing to do 

16 with it. I wasn 1 t holding the money. I 

17 wasn 1 t holding the documents. I was 

18 looking for the documents. 

19 But to answer your question, no, I 

20 didn 1 t contact -- I didn 1 t contact the 

21 court. 

22 CHAIRPERSON PAYNE: Did you not seek 

23 any relief or seek an extension of time, 

24 things that lawyers do all the time when 

25 they 1 re having issues with their clients? 
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1 MR. RAMER: Uh-huh. 

2 CHAIRPERSON PAYNE: To alert the 

3 court to the issue --

4 MR. RAMER: Yeah. 

5 CHAIRPERSON PAYNE: -- that, hey, 

6 it's not me, judge, yes, I'll take 

7 responsibility for the actions of my 

8 client because I represent them, but I'm 

9 dealing with some issues here and you 

10 should be aware of them? 

11 MR. RAMER: Uh-huh. I didn't do 

12 that. And the other investigative 

13 attorney mentioned that to me and I did 

14 realize that that certainly would have 

15 been the appropriate way. 

16 I never had any kind of -- this issue 

17 come to that point, because I was in 

18 communication usually with the other 

19 attorney and the other attorney didn't 

20 even wait for me. If money didn't come 

21 they moved for sanctions, you know, I show 

22 up and say what can I do, my client 

23 doesn't produce it, I told them to produce 

24 it and if there's some mitigating factor 

25 that I know I would say that. 
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1 But as far as, yeah, that is -- when 

2 it was suggested to me by the 

3 investigative attorney I said, yeah, 

4 you're right that's something I had never 

5 done but it's something that should have 

6 done and I will do. 

7 CHAIRPERSON PAYNE: Do you dispute 

8 any of the factual representations made in 

9 the order of referral to the committee? 

10 MR. RAMER: Excuse me? 

11 CHAIRPERSON PAYNE: Do you dispute 

12 any of the factual representations made in 

13 the order of the referral? 

14 MR. RAMER: Well, I would -- as I was 

15 explaining to the investigating attorney, 

16 when I read the order, obviously was not 

17 happy with the footnote. And the 

18 references in the footnote and what in 

19 the context of what the referral was made, 

20 it seemed to me that it was within the 

21 whole analysis of whether this was an 

22 extraordinary case, whether this is 

23 something that got dragged out and could 

24 justify awarding attorney's fees. 

25 And as I was looking at the footnote, 
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1 a lot of what -- a lot, if not everything 

2 they were complaining about were all 

3 post-judgment issues. The other attorney 

4 filed a motion for a permanent injunction, 

5 which I had stipulated to before the case 

6 even got started. 

7 My interpretation of the rule, if 

8 someone files a motion and you don't 

9 respond it's deemed to be that you have no 

10 objection to the relief being sought. So 

11 I didn't feel I -- Number 1, there was no 

12 legal basis for them not being able to 

13 have the relief these sought. 

14 Number 2, the case was over and my 

15 client wasn't doing it anyway, it was like 

16 a one-off thing with this. 

17 So when you look at all the footnotes 

18 they're talking about, I didn't file any 

19 objection to their hourly fee or any of 

20 the charges. I had no objection to -- I 

21 mean, I had objections but I wasn't going 

22 to make any objections to the amount that 

23 they were seeking or the tasks that they 

24 did because while I don't think it was 

25 warranted, which was my basis for the 
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1 objection, you know, what they did they 

2 did. I hadn't you know, I was not 

3 antagonistic with opposing. We were quite 

4 cordial through the litigation, so. 

5 So a lot of what's here is saying, 

6 well, I sent it to Mr. Ramer and I wanted 

7 to know which -- he was -- which his 

8 objection to them and where was his 

9 affidavits in opposition for my fees, and 

10 none of that -- I didn't object to any of 

11 that. 

12 And as I'm looking as I was 

13 looking at this, that's the referral 

14 into the other opposing side's pleadings 

15 that the judge was referring to were all 

16 postjudgment issues. 

17 So I and I'm not objecting to --

18 that that happened, the factual basis. 

19 But as far as, you know, saying I 

20 dragged this out and -- and, if I could 

21 put this just in context, the jury came 

22 back with a $7,000 verdict against one of 

23 my clients and the judge awarded a quarter 

24 of a million dollars of attorney's fees 

25 under these facts, under -- if you look at 

Fernandez & Associates Court Reporters 
305-374-8868 service@fernandezcr.com 

mailto:service@fernandezcr.com


Page 25 

1 the record you don't see me asking for 

2 documents. You don't see me doing 

3 anything. The only thing I'm doing is 

4 sitting for hours and hours and hours 

5 while she's taking -- while the opposing 

6 counsel is taking the deposition of my 

7 client, both individually and as a 

8 corporation, and of the wife and going 

9 through every single charge of -- any 

10 charge that they made at Aventura Mall 

11 and 

12 MR. GABRIELLE: So your clients, the 

13 husband and the corporate client, there 

14 was not verdict against them? 

15 MR. RAMER: Excuse me? No, there was 

16 a verdict against them, I'm just saying 

17 the wife's verdict was only $7,000. 

18 MR. GABRIELLE: How much was the 

19 verdict against the 

20 MR. RAMER: Fourteen plus the seven, 

21 so twenty something against the husband 

22 and the corporation. 

23 And when I was looking at the law, 

24 the cases that I was seeing were people 

25 who - - who infringed on someone's 
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1 trademark and then when they got sued they 

2 counterclaimed and they made all sorts of 

3 the trademark isn't valid because they did 

4 this or they did -- all things that were 

5 unnecessarily prolonged it and they did it 

6 intentionally, essentially. 

7 I didn't see anything that -- and, I 

8 mean, I definitely -- you know, I'm open 

9 to the possibility that I'm wrong and your 

10 point is well taken that, yes, there was 

11 an obligation to do something, I should 

12 have told the court as opposed to just 

13 waiting for the other attorney to file for 

14 sanctions and then get to an agreed order 

15 with them and not jerk them around. 

16 MR. HEARON: So wait, let me -- let 

17 me take you back. 

18 MR. RAMER: Okay. 

19 MR. HEARON: So maybe it's a little 

20 clearer what we're trying to do here. 

21 MR. RAMER: Uh-huh. 

22 MR. HEARON: This is not the Florida 

23 Bar. 

24 MR. RAMER: I understand. 

25 MR. HEARON: Okay. So we're not here 
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1 to try to evaluate whether or not you've 

2 had problems with your client. 

3 MR. RAMER: Yeah. 

4 MR. HEARON: Our focus is entirely 

5 different. Our focus is your relationship 

6 with the court. 

7 MR. RAMER: I understand. 

8 MR. HEARON: All right. So while I 

9 appreciate your background and the 

10 dealings with the client, you recognize, 

11 don't you, that you have a responsibility 

12 not only to your client but also to the 

13 court? 

14 MR. RAMER: I always recognized that, 

15 and to the extent that I was deficient in 

16 not putting the court on notice that its 

17 order had passed and my client hadn't 

18 complied and asked for some sort of 

19 relief; I realize that was deficient and 

20 should have been done. 

21 MR. HEARON: Yeah, I mean, I'm a 

22 little surprised by your comment. What 

23 year did you start practicing? 

24 MR. RAMER: '88. 

25 MR. HEARON: All right. So since 
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1 1988 have you never had any other case 

2 where you had difficulty getting documents 

3 from your client on a timely basis where 

4 you had to file a motion for an extension? 

5 Have you never, that's the question, have 

6 you 

7 MR. RAMER: Yeah, never. 

8 MR. HEARON: You've never had that 

9 experience? 

10 MR. RAMER: What I have done, and as 

11 I was explaining to the -- we had the same 

12 conversation, with the investigating 

13 attorney. And I said, under those 

14 circumstances the other attorney calls me 

15 up, Alan, what's going on. I'd say, I 

16 don't have them, move for a motion to 

17 compel, I'll enter into an agreed order, 

18 you're entitled to it. 

19 And he said, well why didn't you 

20 MR. HEARON: All right. So wait a 

21 second. So let me see if I understand. 

22 So your practice, prior to this case 

23 and including this case --

24 MR. RAMER: Uh-huh. 

25 MR. HEARON: -- is if you didn't have 
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1 documents from your client to comply 

2 within 30 days you just ignored it and 

3 wait for the other attorney to call you up 

4 and ask you where they are and then work 

5 out a deal? 

6 MR. RAMER: Usually. Sometimes, 

7 depending on how the litigation was going, 

8 I'd call up the attorney and tell them, 

9 you know, I'm sorry. I mean, there's 

10 always a possibility they're going to come 

11 in the day after the 30 days. But, yeah, 

12 it's -- of course, you know, it is -- I 

13 guess I wouldn't be mischaracterizing it 

14 to say it's common for the client not to 

15 understand the urgency and 

16 MR. HEARON: And I would say that 

17 it's common to act before the end of the 

18 30-day period to make sure that your 

19 client is protected, wouldn't you agree 

20 with that? 

21 MR. RAMER: Well, to the extent that 

22 I'm calling up the client and saying, you 

23 got to have the documents, you got to have 

24 the documents -- and this was the same 

25 issue --
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1 MR. HEARON: Forget about the client. 

2 You're talking about the client. I'm 

3 worried about the court. 

4 You have an obligation to comply with 

5 the local rule and also protect your 

6 client. So if your client is not giving 

7 you the documents in 30 days what do you 

8 do? Just sit? 

9 MR. RAMER: Pretty much. I ask them 

10 for it if I don't have it. 

11 MR. HEARON: And you don't take --

12 and you don't take steps to protect your 

13 client's position by asking for more time, 

14 for instance, to object if you choose you 

15 want to object? 

16 MR. RAMER: Well, that -- you mean 

17 object past the 30 days? 

18 MR. HEARON: No, no, to preserve your 

19 times so that you could raise the 

20 objection in a timely fashion by getting 

21 an extension, or raise your objections 

22 even if you don't have your documents from 

23 your client, you can object to the 

24 request. 

25 MR. RAMER: Well, if there was any 
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1 request that I considered to be --

2 MR. HEARON: I'm not just talking 

3 about this case. 

4 MR. RAMER: Yeah, no. 

5 MR. HEARON: I'm talking about your 

6 general practice. 

7 MR. RAMER: That's what I'm -- that's 

8 what I'm referring to. If there's 

9 something objectionable that's overbroad 

10 and it's worth fighting over then, yeah, I 

11 file an objection to it. 

12 But when it gets to this stage, you 

13 know, I send it and I say 30 days. At 

14 15 days, you know, do you have your 

15 documents together, do you have your 

16 interrogatories signed? 

17 And then it goes 20 days or it gets 

18 to -- closer, you know, a couple of days 

19 before and you say, you got to get these 

20 here because you're going to be subject to 

21 sanctions, you could have your pleadings 

22 stricken. I'm aware of the client to the 

23 extent that I was deficient in 

24 communicating with the court what was 

25 going on --
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1 MR. HEARON: Or filing a motion to 

2 ask for more time. 

3 MR. RAMER: Well, that's -- exactly 

4 right and it was the discussion that I had 

5 with the investigating attorney and I 

6 said -- well, my view of that was, I don't 

7 know whether the documents are coming. I 

8 told my client that they've got to be 

9 produced. They're not being produced. 

10 They are not responding to me. 

11 Is it really ethically correct to ask 

12 for additional time when you don't know 

13 that the amount that you're asking they'll 

14 be able to comply. 

15 And, I mean, now, after I talked to 

16 him and after I'm hearing your 

17 MR. HEARON: I mean, you don't have 

18 you don't have to say to the court I 

19 guarantee that if I get a 30-day 

20 extension 

21 MR. RAMER: I understand 

22 MR. HEARON: -- I'll get them but at 

23 least you get the extension. 

24 MR. RAMER: I understand, but when I 

25 when I communicated with the client and 
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1 I they aren't producing it and -- yes, I 

2 guess file a motion for extension. I 

3 always had gone forward with take an 

4 agreed order because you're entitled to 

5 it. And I thought that moving for an 

6 extension would be jerking the other guy 

7 around. 

8 But as far as making the court aware 

9 of what was happening in a piece of 

10 litigation in their division, yeah, I --

11 MR. HEARON: Do you think that -- the 

12 way you read this footnote, do you think 

13 that it was some of your actions or more 

14 importantly your inactions to protect the 

15 record and to do the things that you 

16 should have done with the court led to the 

17 amount of the award for attorney's fees? 

18 Do you think you have any responsibility 

19 for that? 

20 MR. RAMER: No, I think it was 

21 incorrect to award attorney's fees. I 

22 don't think that this rose to any factual 

23 scenario to justify that kind of an 

24 attorney fee over 

25 MR. HEARON: Was this appealed? Was 
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1 this order appealed? 

2 MR. RAMER: No. 

3 MR. HEARON: Did your client 

4 subsequently file bankruptcy? 

5 MR. RAMER: Not yet. I don't 

6 communicate -- as I say, you know, I 

7 communicate secondhand and it's mostly 

8 speaking to my colleague who speaks to the 

9 client and I say, what did the client say 

10 and he says tell me what the client says 

11 and it's not ideal, obviously, it's 

12 because there's -- even when the client 

13 you share a language you have to find out 

14 what they're saying and dig further 

15 because, you know, there's communication 

16 issues. 

17 But as far as to the extent that I 

18 unreasonably dragged this case out to the 

19 point that it became -- gave rise to an 

20 exceptional case under the case law, 

21 well 

22 MR. HEARON: Do you practice mainly 

23 in federal or state court? 

24 MR. RAMER: Mostly state court. 

25 Anytime -- I don't think I've ever 
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1 initiated a lawsuit in federal court. I 

2 would represent a defendant who happened 

3 to be in federal court. 

4 I can't think of a time where I 

5 actually filed a case in federal court. 

6 MR. HEARON: And what's the mainstay 

7 of your practice? 

8 MR. RAMER: Now my practice is highly 

9 limited to -- it's always been commercial 

10 litigation, essentially, and disputes 

11 arising out of transactions for the 

12 purchase of goods or services, some 

13 foreclosure defenses in general. No 

14 criminal. No personal injury. No 

15 negligence. 

16 MR. HEARON: Are you of record in any 

17 case the Southern District of Florida 

18 right now? 

19 MR. RAMER: Yes -- well, actually it 

20 just got dismissed yesterday. The judge 

21 dismissed it on the plaintiff and I don't 

22 think that there is another one. 

23 I have -- actually I filed a motion 

24 for protective order from a subpoena that 

25 came out of a district court in Maine, 
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1 that case has recently been settled so I 

2 assume that that 

3 MR. HEARON: That's Kester versus 

4 Johnson Regional? 

5 MR. RAMER: Yes. 

6 MR. HEARON: And the other case that 

7 was recently --

8 MR. RAMER: Tan. 

9 MR. HEARON: -- is Lee versus Tan? 

10 MR. RAMER: Uh-huh. 

11 MR. HEARON: And who did you 

12 represent in that? 

13 MR. RAMER: Mr. Tan. 

14 MR. GABRIELLE: So it's -- on the 

15 assumption that the subpoena matter is 

16 over and the other one is over --

17 MR. RAMER: Then I don't have 

18 anything pending in federal court. 

19 MR. LEHR: Out of curiosity, having 

20 read the footnote in Judge Altonaga's 

21 order, in the time frame since that order 

22 was entered and today, have you 

23 undertaken, even without necessarily the 

24 obligation yet to do so, any mentoring, 

25 supervision, any inquiry into available 
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1 guidance or courses or anything else that 

2 the judge seems to believe are 

3 appropriate, on your own? 

4 MR. RAMER: Other than -- other than 

5 the insight that I took away from the 

6 investigating attorney from your 

7 committee, no. But it's seems that his 

8 area was -- I'm sorry, I don't know your 

9 name -- the same as this gentleman and, 

10 yeah, I'll admit, you know, it's 

11 deficient, it never became an issue before 

12 and, you know, I was more of the 

13 assumption, and maybe because in state 

14 court, that the judge would just assume 

15 not know about anything that's going on 

16 unless he has, he or she, has to intervene 

17 in it, but, you know, I certainly see the 

18 wisdom and the deficiency in not doing it 

19 in this particular case. 

20 MR. GABRIELLE: Well, one of the many 

21 differences between federal court and 

22 state court is that the parties aren't in 

23 control of trial or the pretrial --

24 MR. RAMER: Right. 

25 MR. GABRIELLE: obligation. When 
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1 the judge sets them that largely assumes 

2 that the parties will comply with the 

3 discovery timeline, so that's one reason 

4 why the court would necessarily need to 

5 know whether or not things were proceeding 

6 okay, because, if not, that would affect 

7 the a preexisting trial date, right? 

8 MR. RAMER: Uh-huh, yeah. 

9 MR. GABRIELE: That's one difference 

10 between federal court and state court. 

11 MR. RAMER: Well, that is certainly 

12 the case, I believe. The problem with 

13 this discovery was resolved well within 

14 the cutoff for discovery because the 

15 depositions were taken a couple months 

16 after all these documents were finally 

17 turned over to the other side but, yeah, 

18 to the extent that I was seeking 

19 mentoring, no, but to the extent that I 

20 gave it a thought and consideration, 

21 definitely. I mean, I don't think there's 

22 too many attorneys who want to be before 

23 you all. 

24 And, you know, in this particular 

25 case I -- I don't know, I just -- when I 

Fernandez & Associates Court Reporters 
305-374-8868 service@fernandezcr.com 

mailto:service@fernandezcr.com


Page 39 

1 looked at the order in the context of the 

2 order with making a determination that the 

3 things that occurred in here were because 

4 of me, delayed it, I guess it would look 

5 better for me if I had filed the motion 

6 for extension of time instead of just 

7 going back and forth with the attorney. 

8 Because if you look at the record the 

9 attorney moved to compel and I said, 

10 you're entitled to it, we can submit an 

11 agreed order, give them 20 more days to do 

12 it. 

13 As I say, I was communicating with 

14 the other attorney. It wasn't a 

15 contentious relationship, first-name basis 

16 and I thought that that was adequate. But 

17 as I'm sitting here now and thinking of it 

18 and considering what -- it being pointed 

19 out to me by the investigating attorney, 

20 well, you know, I see the deficiency; I'm 

21 not going to defend it. Although I don't 

22 see how it really would have affected 

23 anything in this case with any sort of 

24 thing that would have made it less 

25 extraordinary. But be that as it may, you 
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1 know, just apart from the result, apart 

2 that I think it was unjust to essentially 

3 put these people out of business over --

4 out of the facts of this case, I separate 

5 that apart from what you're telling me, 

6 from the necessity to make a record, make 

7 the judge aware and get extra time. 

8 To me, when it was initially said to 

9 me I said, you know, it looks like 

10 something that you file to get yourself a 

11 point five to bill the client that you 

12 filed a pleading for -- a motion for 

13 extension of time when you don't really 

14 the client didn't say I need a little more 

15 time. The client is sort of holding --

16 either not taking it seriously or for some 

17 reason or another not getting it but, no, 

18 I'll admit the error of it and adjust my 

19 practice that way. 

20 MR. HEARON: Did you agree to do this 

21 case on an hourly or a flat fee? 

22 MR. RAMER: Uh-huh, hourly. 

23 MR. BARON: Have you been sued for 

24 malpractice by the client? 

25 MR. RAMER: Yeah, I was sued one time 
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1 for malpractice. 

2 MR. BARON: In this case. 

3 MR. RAMER: Oh, in this case? 

4 MR. BARON: Yes. 

5 MR. RAMER: No. 

6 MR. BARON: For the $239,000 award. 

7 MR. RAMER: Nu-huh. 

8 MR. GABRIELLE: So Coach's lawyers, 

9 as reduced by the judge, billed 1,311 

10 hours to their prosecution of the case. 

11 Do you have some recollection of how 

12 many you did. 

13 MR. RAMER: I don't have a 

14 recollection but I know that there is an 

15 outstanding fee due in probably in excess 

16 of $40,000 or maybe even more. I didn't 

17 get paid much. 

18 MR. GABRIELLE: That your client owes 

19 you. 

20 MR. RAMER: Yeah. 

21 MR. GABRIELLE: What percentage of 

22 the overall billing in that case is that 

23 $40,000, in other words, how much did you 

24 bill total to the client? 

25 MR. RAMER: I think that was about 
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1 it. I mean, I got a small retainer up 

2 front and was just going forward with the 

3 case. 

4 MR. BARON: How much did your client 

5 pay in sanctions? 

6 MR. RAMER: I don't know. I want to 

7 say -- I mean, there were two sanctions by 

8 the magistrate and I'm thinking like a 

9 thousand or -- for the -- to compensate 

10 the plaintiff for them having to come to 

11 the motion for sanction hearing or 

12 drafting the motion to compel, even though 

13 it was an agreed order, you know, just a 

14 few thousand. 

15 Then afterwards they garnished their 

16 bank account to collect, I guess, on the 

17 judge -- on the jury verdict before the 

18 attorney fees came down. 

19 MR. BARON: So the sanctions were a 

20 couple of thousand? 

21 MR. RAMER: As I recall. 

22 MR. LEHR: How much was your mindset 

23 I'm not making any money off of this so 

24 I'm not going to do anything so if they 

25 don't pay I'm just going to sit here on my 
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1 hands, I'm not going to file anything --

2 MR. RAMER: No, no. 

3 MR. LEHR: -- because I'm not going 

4 to be paid? 

5 MR. RAMER: No, no, I didn't think 

6 that at all. I was -- I was kind of --

7 and of course it could be hope springs 

8 eternal, but my valuation of the case was 

9 that Coach's case, I was going to beat 

10 them and I was going to get my fees from 

11 them. I think I -- I'm trying to think if 

12 I made a proposal for settlement in the 

13 case or not, but that was kind of my 

14 thinking. I didn't see their case as a 

15 winner and I I thought -- that's kind 

16 of my thinking. My thinking of going 

17 forward and as far as not chasing down the 

18 sanctions or anything like that, no, that 

19 was not in my -- I didn't want to get rid 

20 of it by having their pleadings stricken. 

21 MR. GABRIELLE: Have you sought to 

22 collect, via litigation or otherwise, the 

23 money that the client owes you? 

24 MR. RAMER: No. 

25 CHAIRPERSON PAYNE: Anybody on the 
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1 phone have any questions? 

2 MS. RODRIGUEZ: No, Val Rodriguez. 

3 (Multiple no's via the telephone.) 

4 CHAIRPERSON PAYNE: Anything else you 

5 want to say? 

6 MR. RAMER: No, I -- I'm -- I think I 

7 pretty much said everything I had to say 

8 and probably a lot that wasn't necessary 

9 to say but, you know, I'm trying to 

10 cooperate as much and give you as much 

11 facts as might -- let you consider the 

12 totality of the issues before you. 

13 CHAIRPERSON PAYNE: Thank you. 

14 MR. RAMER: All right. Thank you 

15 very much. 

16 (Thereupon, the proceedings were 

17 concluded at 6:30 p.m.) 

18 

19 

20 

21 

22 

23 

24 

25 
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UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF F LORIDA  

 
CASE NO. 15-22829-CIV-ALTONAGA/O’Sullivan  

 
COACH, INC., et al.,  
 

Plaintiffs,  
v.  
 
CHUNG  MEI WHOLESALE,  
INC., et al.,  
 

Defendants.  
__________________________/  

 
ORDER  

 
THIS  CAUSE  came before  the Court for  an evidentiary  hearing  on February  1, 2017  

(“February  1  Hearing”)  [ECF  No. 181], on Plaintiffs, Coach,  Inc.  and  Coach Services, Inc.’s 

(collectively, “Coach[’s]”) Verified  Motion to Recover Attorney’s  Fees and Non-Taxable Costs  . 

. . (“Motion”)  [ECF  No. 172], filed January  10, 2017.  Defendants, Sheng  Biao Huang 

(“Huang”); Lian Xiao Fu (“Fu”); and Chung  Mei Wholesale, Inc. (“Chung  Mei,”  together with  

Huang  and Fu, “Defendants”)  filed a  Response  . .  . (“Response”) [ECF  No. 178] on January  24,  

2017; and Coach  submitted a  Reply  . . . (“Reply”) [ECF  No. 179]  on January  30, 2017.  The  

Court has  carefully  considered the submissions, the record, and applicable law.    

I.  BACKGROUND  
 

Huang  and Fu are  a  married couple who own and operate Chung  Mei, a  small  business 

selling  low-priced  wholesale and retail  items.  (See  Order [ECF  No. 132]  1).  On June  2,  2015,  

undercover U.S. Customs and Border Protection agents seized approximately  2,000 units of  

counterfeit  handbags purchased  by  Defendants and later identified as counterfeit  Coach  

merchandise.  (See  Complaint . . . (“Complaint”)  [ECF No. 1]  ¶¶  32–33).  

Exhibit B
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Coach  brought this action against  Defendants  on July  29, 2015, alleging  multiple  

violations of  the Lanham Act, 15 U.S.C. section 1051 et seq.; as well  as violations of  related 

Florida  statutory  and common law.  (See  generally id.; Amended  Complaint  . . .  [ECF  No. 31]).   

The  case  went to trial,  and on August 10, 2016,  the jury  returned its Final Jury  Verdict Form 

(“Final Verdict”)  [ECF  No. 121], finding  for  Coach  on the claims  of  trademark infringement,  

trade  dress infringement, false designation of  origin,  and  unfair  competition.  On the count of  

trademark counterfeiting, the jury  found  Chung  Mei counterfeited  two of  three  Coach  

trademarks, but did not find Fu individually liable for  the  counterfeiting.  (See  id.  1–2).   

Coach now seeks  $524,951.00 in  attorney’s fees and $3,140.74  in non-taxable costs.  (See  

Mot. 14).    

II.  ANALYSIS    
 

A.  Attorney’s Fees  

The  Lanham Act provides “[t]he  court in exceptional cases may  award reasonable  

attorney  fees to the prevailing  party”  in a  trademark infringement case.   15 U.S.C. § 1117(a) 

(alteration added).  The  Act does not define  what qualifies  as “exceptional,” but the Eleventh 

Circuit  Court of  Appeals  has indicated exceptional cases are  those  “that can be  characterized as  

‘malicious, fraudulent, deliberate[,]  and willful,’ . . . or  [those]  in which ‘evidence  of  fraud or  

bad faith’  exists .  . .  .”   Tire Kingdom, Inc. v. Morgan Tire &  Auto, Inc.,  253 F.3d 1332, 1335  

(11th Cir. 2001)  (alterations  added)  (quoting  Dieter v.  B &  H Indus. of S.W.  Fla., Inc.,  880  F.2d  

322, 329 (11th Cir. 1989), then quoting  Safeway  Stores, Inc. v. Safeway Discount Drugs, Inc.,  

675 F.2d 1160, 1169 (11th Cir. 1982)).   

More  recently,  in interpreting  an identically  worded fee  provision in the Patent Act,  the  

United States Supreme  Court held the bad faith  standard followed in cases like  Tire Kingdom  

 2 
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was “unduly  rigid”  and not consonant with the plain meaning of  the word “exceptional.”  Octane  

Fitness, LLC  v. ICON Health &  Fitness, Inc., 134 S. Ct. 1749,  1755–56 (2014).  Instead, the 

Supreme Court held  “an  ‘exceptional’ case  is simply  one  that stands  out from others with respect  

to the substantive  strength of  a  party’s litigating position (considering  both the governing  law  

and the facts of  the  case) or  the unreasonable manner in which the case  was litigated.”   Id. at 

1756.  

Five circuit  courts of  appeal and numerous district courts have  decided the Octane 

  ct’s fee  1 Fitness standard applies to the Lanham A shifting provision,  and the parties agree  it  

2 should apply  here,  but the  Eleventh Circuit  has not opined on the question.   As such,  the  Court  

remains bound by  the Eleventh Circuit’s pre-Octane Fitness standard for Lanham Act cases,  

which requires a  showing  of  subjective  bad faith or  fraud.  Additionally, the “willful”  or  

intentional nature  of  infringement may  warrant a  finding  of  exceptionality  under the  pre-Octane  

Fitness standard.  See  Burger King  Corp.  v. Pilgrim’s Pride Corp., 15  F.3d 166, 168 (11th  Cir.  

1994).   

Plaintiffs stress Defendants’ “history  of  noncompliance”  with Court orders and  “bad  

faith”  in failing  to attend mediation (see  Mot. 7 (citing  Order (“Sanction Order”) [ECF  No. 63])),  

but these  actions do not rise  to the level of  bad faith or  fraud, see  Florida Van  Rentals, Inc. v.  

Auto Mobility  Sales, Inc., No. 8:13-CV-1732-T-36EAJ, 2015 WL  4887550, at *3 (M.D. Fla. 

                                                        
1  The Third,  Fourth,  Fifth,  Sixth,  and  Ninth Circuits  have concluded  the Octane  Fitness standard applies 
to the Lanham  Act.  See, e.g., Fair Wind Sailing, Inc. v. Dempster,  764 F.3d 303, 315 (3d Cir. 2014);  
Georgia–Pac.  Consumer Products LP  v.  von  Drehle Corp.,  781 F.3d 710, 721 (4th Cir.  2015);  Baker  v.  
DeShong,  821 F.3d 610, 621–25 (5th Cir. 2016);  SunEarth, Inc. v. Sun Earth Solar Power  Co., Ltd., Nos.  
1-17622, 15-16096, 2016 WL 6156039, *1  (9th Cir. Oct. 24, 2016)  (per curiam).  

2  An unpublished post-Octane Fitness opinion by  the Eleventh Circuit  does not  cite the Supreme Court  
opinion and continues to operate under the subjective bad faith/fraud standard.  See Pelc v. Nowak, 596 F.  
App’x 768, 770  (11th Cir.  2015).  The Eleventh Circuit  may soon have the opportunity  to revisit  this  
decision.  See  Tobinick v.  Novella, No.  9:14-CV-80781-ROSENBERG, 2016 WL 4704945, *7–8  (S.D.  
Fla. Sept. 8, 2016)  (applying  Octane Fitness), appeal  filed  (11th Cir. Sept. 21, 2016).   

 3 
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Aug. 17,  2015)  (finding  conduct of  an attorney  who violated several court orders  by  failing  to 

respond to discovery  requests  and failing  to appear at a  hearing  was not so unreasonable  as to  

warrant finding  exceptionality).   However, exceptional cases  may  be  found where  infringement  

is “willful,”  see  Burger King  Corp., 15 F.3d at 168–69 (affirming  the  district court’s  

determination the plaintiff  was  entitled to fees due  to the jury’s finding the defendant willfully  

infringed),  and the jury  found Chung  Mei and Huang  were  liable for  willful  use of  a  counterfeit  

mark (see  Final Verdict 2 (emphasis added)).   The  mere  determination infringement was willful 

does  not strike the Court as “exceptional” given the plain meaning  of that term, yet a  strict 

application of  pre-Octane  Fitness  Eleventh Circuit  precedent would  appear to dictate  Huang’s  

and Chung  Mei’s  qualify  as  “exceptional” cases.   The  same  cannot be  said  for  Fu,  who the  jury  

expressly found not individually liable for the willful counterfeiting.  (See  Final Verdict 2).   

Even though  a  case  rises  to the level of  exceptionality, the  decision to  grant attorney’s 

fees remains within the discretion of  the trial  court.   See  Burger King Corp., 15 F.3d at 168 

(alteration added) (citing  Dieter v. B &  H Indus. of S.W. Fla., 880  F.2d 322, 329 (11th  Cir.  

1989)).   Any  fee  award must  be  “reasonable,”  and in the Eleventh Circuit, reasonableness is  

determined using  the “lodestar”  method.  See  Norman v. Housing Auth. of Montgomery, 836 

F.2d 1292, 1299  (11th Cir. 1983); Pelc,  596  F. App’x  at  770–71 (affirming  use  of  lodestar  

method in case  brought under the Lanham Act).  Courts compute  the lodestar  by  “multiply[ing]  

hours reasonably  expended  by  a  reasonable hourly  rate.”   Norman, 836 F.2d at 1299 (alteration 

added; citation omitted).  After  the lodestar  is determined, the Court next “consider[s] the  

necessity  of an adjustment for  results obtained”; reduction of  an award is appropriate “where  the 

result  was partial or  limited success” or  if relief was  “limited in comparison to the scope  of  the  

litigation as a whole.”   Id.  at 1302 (alteration added; citations omitted).   

 4 
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The  Court’s starting point for  determining  the  appropriate  fee  award  is to calculate  the 

lodestar  amount.  Coach  offers a  lodestar  of  $524,951.00, computed by  multiplying  the hourly  

rates of  the four  attorneys  and paralegal on the case  by  the hours worked on the matter.  (See  

Mot. 12–14).  The Court adjusts this  figure downward for the reasons elaborated below.  

Rate y ---.   “A reasonable hourl  rate is the prevailing  market rate in the  relevant legal  

community  for  similar services by  lawyers of reasonably  comparable skills, experience, and 

reputation.”  Norman, 836 F.2d at 1299 (citation omitted).  The  movant bears the burden of  

producing  evidence  the requested  rate  is in line  with prevailing  market rates and  documenting 

appropriate hours.  See id.   

 Coach sets the hourly  rates of  its attorneys and paralegal as follows: partner Kelly  Anne  

Luther at $515; partner Maria H. Ruiz  at $500;  associate Rachel M. Jacobson at $375; associate  

Kelly  Spear at $350; and  paralegal Rebecca  O’Neill  at $200.  (See  Mot. 13 n.9).  In an effort to 

show these  rates are  reasonable, Coach  provides ranges of  hourly  rates for  attorneys and legal 

professionals by  reference  to multiple Southern District of  Florida  cases  analyzing  reasonable  

rates in the South Florida  legal community.  (See Mot. 12–13 (citing  cases)).  The  ranges Coach 

provides based  on these  cases  are: $500 to $550 for  partners; $225 to $375 for  associates  

depending on seniority; and $125 to $150 for paralegals.   

These  ranges are  reasonable in light of  the case  law  and the Court’s own experience.   

However, a  reduction in the rates of  the associates and paralegal here  is appropriate.  While  the  

rates for  partners Kelly  Anne  Luther and Maria H. Ruiz fall  squarely  within the reasonable range  

provided, and will  remain untouched, the rates for  associates Rachel M. Jacobson and Kelly  

Spear, and  for  paralegal Rebecca  O’Neill,  merit  reduction.  Specifically, given Rachel M.  

Jacobson’s and Kelly  Spear’s relatively  junior  status  and comparatively  short time as barred  
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attorneys, the  Court finds rates of  $325 for  Rachel M. Jacobson and $300  for  Kelly  Spear to be  

appropriate.  Additionally, Rebecca  O’Neill’s rate, despite  her years of experience, is slightly  

above the market range and warrants reduction from $200 to $150.   

Hours Expended.   Having  determined a  reasonable rate for  Coach’s  attorneys and staff,  

the Court must  next decide the number  of  hours reasonably  expended to arrive at the lodestar  

amount.  “[T]he  measure  of  reasonable  hours is determined by  the profession’s judgment of the  

time that may  be  conscionably  billed and not the  least time in which it  might theoretically  have  

been done.”   Norman, 836 F.2d at 1306 (alteration added).  The  hours counted must  not be  

“excessive, redundant[,]  or  otherwise  unnecessary.”   Id.  at 1301  (alteration added; internal 

quotation marks and citation omitted).   

Coach lays out the number  of  hours worked by  each attorney  and paralegal and, in 

accordance  with the guidance  provided by  Norman, cuts approximately  268 hours determined to 

be  duplicative, unnecessary, or  otherwise unreasonable.  (See  Mot. 13–14; see  generally  

Affidavit  of  Kelly  Anne  Luther . . . (“Luther  Affidavit”) [ECF  No. 172-1]  ¶ 8).  Upon review  of  

the Luther Affidavit  and  its exhibits, the Court finds the hours expended on the matter  to be  

reasonable.  Multiplying  these  hours by  the revised  hourly  rates set  above, the lodestar is  

$479,276:  

Name   Hourly Rate   Total Hours  Total Fees  
Kelly Anne  Luther   $    515.00  260.4   $  134,106.00  
Maria H. Ruiz   $    500.00  137.7   $  68,850.00  
Rachel M. Jacobson   $    325.00  771.8   $  250,835.00  
Kelly Spear   $   300.00  28.2   $  8,460.00  
Rebecca O'Neill   $   150.00  113.5   $  17,025.00  
TOTALS  1311.6         $  479,276.00  
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Adjustment.   Once  the lodestar  amount  is determined, the Court “must  next  consider the 

necessity  of  an adjustment for  the  results obtained.”   Norman, 836  F.2d  at 1302.  “If the  result  

was partial or  limited success, then the lodestar must  be  reduced to an amount  that is not  

excessive.”   Id. (citing  Hensley  v. Eckerhart,  461 U.S. 424, 436–37 (1983)).  As the Court 

decides on the appropriate  reduction, it  “may  attempt  to identify  specific hours spent in 

unsuccessful claims  or  it  may  simply  reduce  the award by  some proportion.”   Id. (citation 

omitted).  “A reduction is appropriate if the relief, however significant, is limited in  comparison 

to the scope of the litigation as a whole.”   Id.  (citation omitted).   

While  the jury  found  for Coach on nearly  all  counts, it  did not find Fu individually  liable 

for  Chung  Mei’s willful trademark  counterfeiting  and  also determined one  of Coach’s  

trademarks was not counterfeited.   (See  Final Verdict 1–2).  The  Amended Complaint  positioned  

Coach to recover over $6  million in  damages (see  Resp. 3), yet the jury  concluded Coach had not 

suffered actual damages at all, and awarded only  $14,400 for  the use of  two counterfeit  marks  

and $7,500 in nominal damages, for  a  total of  $21,900  (see  Final Verdict 3–5).  Coach obtained a  

permanent injunction after trial.  (See  Order [ECF  No. 130]  (granting  permanent injunction)).   

But at the  February  1 Hearing, Defendants stated, and Plaintiffs acknowledged, Defendants’  

counsel offered a  consent decree  for  an injunction before  the  answer was filed.   The  case  

proceeded to trial at least  in part because, according  to Plaintiffs’ counsel, injunctive  relief alone 

was unacceptable  to  Plaintiffs, who also wanted  to obtain monetary  compensation.   Given these  

facts, the Court finds Coach’s success was “limited in comparison to the scope of the litigation as  

a whole,”  and determines  a  50-percent  reduction in fees is appropriate.   

Perhaps most  importantly, Fu was not found  individually  liable for  Chung  Mei’s  

“willful”  use of  counterfeit  marks.  It is only  this willfulness finding  that makes a  case  
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exceptional under the pre-Octane Fitness standard  and entitles Plaintiffs to a  fee  here.  While  the  

Court may  adjust  fees downward  for  time devoted to unrelated and ultimately  unsuccessful  

claims, “a  significant part of  the development of the  core  facts and law”  in  Coach’s  case  applied  

equally  across claims and Defendants.”   Abernethy  v. Snow, 151  F. App’x  896, 898 (11th Cir. 

2005)  (alteration added).   Nevertheless, a  reduction remains  appropriate.  See  id. (recognizing  a  

reduction may  be  appropriate despite  the fact development of  both  successful and unsuccessful 

claims  was  related); Shannon v. Bellsouth Telecommunications, Inc., 292 F.3d 712, 717–18 (11t h  

Cir. 2002).  It  is highly  relevant to  the lodestar adjustment here  Fu was not found  individually  

liable on the only  count  that garnered Coach any  damages aside from the nominal damages.  

That fact, together with the jury’s determination Chung  Mei did not  counterfeit  one  of  three  

Coach trademarks, counsels  in  favor of a  significant reduction.   

The  Court further  deems a  reduction appropriate  considering  the disparity  between the  

amount  of  damages awarded by  the  jury  and  the  damages  available under the Lanham Act and  

sought by  Coach.  See  Yellow  Pages Photos, Inc. v. Ziplocal, LP, No.  16-11868, 2017 WL  

343520, at *3 (11th Cir. Jan. 24, 2017)  (“A comparison of  damages sought to the damages 

received is an appropriate  measurement of  the relative  success of litigation.”  (citing  Popham  v. 

City  of Kennesaw, 820 F.2d 1570, 1580–81 (11th Cir. 1987))).  Coach’s requested award, at 

nearly  24  times the amount  of  damages, is “excessive”  and not reasonable.  See  De  Armas v. 

Miabraz, LLC,  No. 12-20063-CIV, 2013 WL  4455699, at *5 (S.D. Fla. Aug. 16, 2013)  

(concluding  a  fee  27 times the amount  of  damages awarded by  the jury  was “grossly  excessive,”  

and adjusting  the award (citation omitted)).  Yet, heeding  Eleventh Circuit  guidance, the Court 

does not use this or  a  similar  proportion-of-damages multiplier in  a  “cash register approach,” in  

which  finding  the  appropriate fee  is reduced to “merely  an arithmetical function.”   Yellow Pages 
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Photos, Inc., 2017 WL  343520, at *4 (internal quotation marks omitted)  (quoting  Cullens v. Ga.  

Dep’t of Transp., 29 F .3d 1489, 1493 (11th Cir. 1994)).   

Instead, the Court looks  at this proportion of  damages together with the case’s procedural 

history  and Plaintiffs’ considerable but partial success on the claims  for  relief.  So doing, it  

concludes the 50-percent  reduction is appropriate  given Coach’s overall  measure  of success “in 

comparison to the scope  of  the litigation as a  whole.”   Applying  this reduction to the $479,276  

3 lodestar amount  yields a fee of $239,638.      

B.  Non-Taxable Costs  

Aside  from its request for  attorney’s fees, Coach also seeks $3,140.74  in non-taxable 

costs  comprised of  $2,548.24  for  computerized research and $592.50 for mediator fees.  (See  

Mot. 10; see also  Luther  Affidavit, Ex. B).   Under the Lanham Act, a successful party  “subject to 

the principles of  equity”  may  recover “the costs  of  the action”  in addition to attorney’s fees.  15 

U.S.C. § 1117(a); see  also Chanel, Inc.  v. Palant, No. 12-CV-80434,  2013  WL  12065876, at *4 

(S.D. Fla. Jan. 14, 2013)  (awarding  costs  under the  Lanham Act for  filing  fee  and process server  

fees).  Although  section  1117(a) does not specify  which costs  are  recoverable, a  number  of  

courts have  interpreted  section 1117(a) to permit recovery  only  of  those costs  laid  out  in 28  

                                                        
3  Considering  it  is Defendants,  and  not  their  counsel,  who will  shoulder  the fee,  this  reduction  has  the  
added benefit  of  recognizing  Defendants’  counsel, Alan Howard Ramer’s (“Ramer[’s]”)  significant  
responsibility  in multiplying  litigation costs (see Reply  1–2 (citing, among  other  documents, Luther  
Affidavit, Ex. A  to  show time entries  for  hours  dedicated  to  “following  up” with Ramer  after  his  initial  
failures  to respond to requests);  Mot. 7–8, 7 n.4), without  completely  absolving  Defendants for  their  
choice of  counsel, see  In re  Porto, 645 F.3d 1294, 1304 (11th Cir. 2011) (noting, in the sanctions context,  
“[w]hile a  client  may  be made  to suffer  litigation losses  because  of  her  attorney’s missteps,  . .  .  an  
innocent  client  [should not]  suffer  . . .  because of  misconduct  by  her  attorney  that  is not  fairly  attributable  
to her.” (alterations added)).  Given nearly all the unacceptable litigation conduct  is directly attributable to  
Ramer, the  fee  holds Defendants accountable, while  the  reduction  avoids  visiting  sins  of  the attorney  
entirely  upon his  clients.  The  record in this case  reflects counsel  needs  remedial  assistance;  the Court  
therefore refers him  to the Ad Hoc Committee  on Attorney  Admissions, Peer  Review and Attorney  
Grievance  for  the Southern  District  of  Florida  for  mentoring, supervision, and monitoring  to  ensure  that  
his conduct meets the standards of professionalism the Court  expects from attorneys practicing before it.  
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U.S.C. section 1920.  See, e.g.,  Pelc, 596 F. App’x  at  771 (affirming  district court’s exclusion of  

costs for computerized research since  those costs are  not included within costs listed in 28 U.S.C.  

section 1920); see  also Coach Inc. v. Just A Boun, LLC, No. 6:11-CV-797-ORL-18, 2011 WL  

6318966, at *4 (M.D. Fla. Nov. 8, 2011), report  and recommendation adopted, No. 6:11-CV-

797-ORL-18, 2011 WL 6328696 (M.D. Fla. Dec. 15, 2011) (citing  cases).   

Section 1920 permits  the  Court to tax  costs  including: fees of  the clerk and  marshal, fees  

and disbursements  for  printing  and  witnesses,  and costs  of  making  copies necessarily  obtained 

for  use in the case.  See  28 U.S.C. § 1920.   It does not provide  for  recovery  of computerized  

research or mediation fees.  While  Plaintiffs cite  cases where  courts  have  permitted recovery  of  

costs  not included in section 1920 (see  Mot. 10),  the propriety  of  awarding  costs  is ultimately  

within the discretion of  the  Court, Planetary  Motion, Inc. v. Techsplosion, Inc., 261 F.3d  1188, 

1205 (11th Cir. 2001).  The  Court elects to align  itself with the numerous other  courts in this  

District that limit recovery  to  the  costs  included  in section 1920  and  declines to award  Plaintiffs’  

requested non-taxable costs.   

III.  CONCLUSION  
 

For the reasons set forth above, it is  

ORDERED AND ADJUDGED  as follows:   

1.  The  Motion [ECF  No. 172] is GRANTED in  part.  Plaintiffs are  awarded attorney’s 

fees in the amount  of  $239,638.  The  amounts are  payable  directly  to Plaintiffs’ 

counsel.  

2.  Pursuant to Rule 5(b)(1)  of  the Local Rules for  the Southern District of  Florida, the 

Clerk of  Court is instructed to refer Defendants’ counsel, Alan Howard Ramer, to the  
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Ad Hoc  Committee  on Attorney  Admissions, Peer Review and Attorney  Grievance  

for investigation of his actions in this case.    

DONE AND ORDERED in Miami, Florida this 10th day of February, 2017. 

_________________________________ 
CECILIA M. ALTONAGA 
UNITED STATES DISTRICT JUDGE 

cc:  counsel of record  
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SOUTHERN DISTRICT OF FLORIDA 

CASE NO: 15-cv-22829 

MEDIATION REPORT 
Coach, Inc., 

Plaintiff(s), 

vs 

Chung Mei Wholesale, Inc., 

Defendant( s). 
-------------'/ 

The undersigned, Robert A. Dulberg, Certified Mediator from Salmon & Dulberg Mediation 
Services, Inc., hereby reports to the Court that a mediation conference in this cause was held on: 
April 4, 2016. The results of the mediation conference are as follows: 

All required parties were present or 

The following required parties were not present: Deyf~''>11 ,c£;~1':,,':f,f,:,; t:?~1/,1,i? 

An agreement was reached. Settlement Agreement Attached. 

A confidential settlement agreement was reached. 

No agreement was reached. 

The parties have agreed to adjourn and reconvene at a later date to continue the 
mediation. The Court will be notified of the continuation date. 

The parties have agreed to continue negotiating with the assistance of the mediator. 
If no further Report of Mediator is filed on or before ______ , the Court shall 
presume that an Impasse has occurred. 

Other: _____________________ _ 

Respectfully Submitted: 

Robert A. Dulberg, Esq,;;,",/ 
Florida Bar No.: 146575 
Salmon & Dulberg Dispute Resolution. 
Biscayne Building, Suite 620 
19 West Flagler Street 
Miami, Florida 33130 
Telephone: (305) 371-5490 
Fax: (305) 371-5492 
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