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IN THE DISTRICT COURT OF APPEAL 
FOURTH DISTRICT, STATE OF FLORIDA 

CASE NO.: 4Dl 7-2840 
L.T. Nos.: 502012CA004183 

502012CA001719 

0 MICHAEL BARNETT, individ1ially, 
~ as natural father and guardian ofR.B., 
U a minor and as the Personal Representative 
....... 
. ~ of the Estates of David Barnett, Diane 
J;:J 
00 Barnett and Bryan Barnett, 
0 
~ Plaintiff/Petitioner 
0 
~ 

STATE OF FLORIDA, DEPART!VIBNT 
OF FINANCIAL SERVICES, FLORIDA 

o DEPARTMENT OF CHILDREN AND 
("f') 

°' FAMILIES and CITY OF RIVIERA BEACH, 
fi a Florida Municipal Corporation, 
0 
O'\ 
..--< 

0 
~ 
r--
..--< -..--< 

Defendants/Respondents . 

o NOTICE TO INVOKE DISCRETIONARY JURISDICTION 
0 
i:r..:l > Notice is hereby given that MICHAEL BARNETT, individually, as natural 
~ 
u 
~ father and guardian ofR.B., a minor and as the Personal Representative of the Estates 

of David Barnett, Diane Barnett and Bryan Barnett, Plaintiff/Petitioner, invokes the 

discretionary jurisdiction of the Florida Supreme Court to review the decision of this 

Court rendered January 9, 2019. Rule 9.020(i),U), Fla.R.App.P. This Court's 

decision passes upon a question certified to be one of great public importance for 
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resolution by the Florida Supreme Court, which therefore has jurisdiction. 

Fla.Const.art. V, §3(b)(4); Fla.R.App.P. 9.030(a)(2)(A)(5). Conformed copies of 

this Court's decision, as rendered by the determination of motions filed pursuant to 

Rules 9.330 and 9.331, Fla.R.App.P. are attached. 

Respectfully submitted, 

H.T. Smith, Esquire 
Law Offices ofH.T. Smith, P.A. 
Attorneys for Plaintiff/Petitioner Barnett 
2655 LeJeune Road, #304 
Miami, FL 33134 
Tel: (305) 324-1845 
ht@htsmithpa.com 

John W. McLuskey, Esquire 
Lisa A. Riddle, Esquire 
McLuskey, McDonald & Hughes, P.A. 
Attorneys for Plaintiff/Petitioner Barnett 
The Barrister Building 
8821 S.W. 69th Court 
Miami, FL 33156 
Tel: (305) 662-6160 
eservice@mmlawmiami.com 
jmcl@mmlawmiami.com 
lriddle@mmlawmiami.com 
asantamaria@mmlawmiami.com 
fhudson@mmlawmiami.com 

Lauri Waldman Ross, Esquire 
Ross & Girten 
Appellate Co-Counsel for 
Plaintiff/Petitioner Barnett 
Two Datran Center, Suite 1701 
9130 S. Dadeland Boulevard 
Miami, FL 33156 

2 
Ross & GIRTEN 

Two Dntran Center, Suite 1701, 9130 South Dadcland Boulevard, Miami, Florida 33156 oTel: (305) 670-8010 o E-mail: rossgirten@lauriiaw.com 



Tel: (305) 670-8010 
RossGirten@Laurilaw.com 

By: Isl Lauri Waldman Ross 
Lauri Waldman Ross, Esq. 
(Fla. Bar No.: 311200) 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 
electronically filed via Florida Courts eFiling Portal and served via electronic mail 
pursuant to Judicial Rule of Administrative Procedure 2.516 on this 17th day of 
January, 2019 to: 

Sheridan Weissenborn, Esquire 
Dutton Law Group P.A., 
9700 S. Dixie Highway 
Suite 940 
Miami, FL 33156 
sweissenborn@duttonlawgroup.com 
nvallecillo@duttonlawgroup.com 

Karen M. Nissen, Esquire 
Vernis & Bowling of Palm Beach, P.A. 
884 U.S. Highway One 
North Palm Beach, Florida 33408 
knissen@florida-law.com 
rrumpf@florida-law.com 
pbfiling@florida-law.com 
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Vincent E. Miller, Esquire 
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Delray Beach, FL 33444 
Attorney for LeRoy Nelson, Jr. 
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By: Isl Lauri Waldman Ross 
Lauri Waldman Ross, Esq. 
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

STATE OF FLORIDA, DEPARTMENT OF FINANCIAL SERVICES, 
FLORIDA DEPARTMENT OF CHILDREN AND FAMILIES and CITY OF 

RIVIERA BEACH, a Florida municipal corporation, 
Appellants, 

v. 

MICHAEL BARNETT, individually, as natural father and guardian of 
R.B., a minor, and as the Personal Representative of the Estates of 
DANIEL BARNETT, DIANE BARNETT and BRYAN BARNETT, and 
LEROY NELSON, JR., as Personal Representative of the Estate of 

JAVON XAVIER NELSON, a minor, 
Appellees. 

No. 4Dl 7-2840 

[October 10, 2018] 

Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm 
Beach County; David E. French, Judge; L.T. Case Nos. 
502012CA004183MBAJ and 502012CA000179MB. 

Sheridan Weissenborn of Dutton Law Group, P.A., Miami, for appellant 
Department of Financial Services. 

H.T. Smith of the Law Offices of H.T. Smith, P.A., Coral Gables, and 
John W. McLuskey of McLuskey, McDonald & Hughes, P.A., Miami, for 
appellee Michael Barnett. 

Vincent E. Miller of the Law Offices of Vincent E. Miller, P.A., Delray 
Beach, for appellee Leroy Nelson, Jr. 

WARNER, J. 

The issue presented in this case is one of first impression involving 
section 768.28(5), Florida Statutes (2010), waiver of sovereign immunity 
in tort actions. That statute limits to $200,000 the amount of liability of 
the state or its subdivisions for all claims or judgments "arising out of the 



same incident or occurrence."1 This underlying suit was brought by the 
fathers of children killed and injured by their stepfather on one murderous 
night. The fathers claimed negligence by the Department of Children and 
Families in its investigation of the family, and the trial court determined 
that the death of each child constituted an independent "incident or 
occurrence" for purposes of the statutory cap in the waiver statute. 
Therefore, each wrongful death or personal injury claim would be eligible 
for the $100,000 per person and $200,000 total claims limitations. 
Because statutes waiving sovereign immunity must be strictly construed, 
and any statute waiving sovereign immunity must be clear and 
unequivocal, the trial court erred in concluding that each death or injury 
constituted an independent incident or occurrence. We reverse. 

Patrick Dell and Natasha Dell were married and had two children 
together. Natasha also had five children from two previous relationships, 
four with appellee Michael Barnett and one with Leroy Nels on. All of the 
children lived with her. According to the complaint filed in this action, the 
relationship between Patrick and Natasha was marred by domestic 
violence, and police had been called to their home many times. On 
December 20, 2009, a particular incident occurred where Patrick 
threatened Natasha with a knife and uttered threats against the entire 
family. That altercation was reported to DCF, which launched an 
investigation. After interviewing both parties, as well as the older children 
who all said that they did not fear for their safety, the investigator closed 
his file. 

Nine months after the investigation was closed, Patrick, now an 
estranged husband, entered the home, where he shot and killed three of 
the Barnett children and the Nelson child. The other Barnett child was 
injured but not killed. The Dell children were not harmed. Patrick then 
killed Natasha and himself. 

In their capacity as personal representatives of their children's estates 
and on behalf of the injured child, the fathers filed separate suits against 
DCF for negligence in its investigation. In its answer, DCF alleged that 
there was sovereign immunity for any amounts recovered above the 

1 Prior to 1981, the limit was $50,000 per person and $100,000 for all claims 
arising out of the same incident or occurrence. The limit was increased to 
$100,000 per person and $200,000 for all claims arising out of the same incident 
or occurrence in 1981. See Ch. 81-317, § 1, Laws of Fla. After 2010, the 
legislature amended the statute again, and the limit was increased to $200,000 
per person and $300,000 for all claims arising out of the same incident or 
occurrence. See Ch. 10-26, § 1, Laws of Fla. 
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statutory caps contained in section 768.28(5), Florida Statutes (2010). 
The Department of Financial Services-the agency in charge of payment of 
any judgment-was granted leave to intervene. It filed a declaratory 
judgment, requesting the court to determine each of the fathers' rights 
under section 768.28(5), Florida Statutes (2010), which provides in part: 

Neither the state nor its agencies or subdivisions shall be 
liable to pay a claim or a judgment by any one person which 
exceeds the sum of $100,000 or any claim or judgment, or 
portions thereof, which, when totaled with all other claims or 
judgments paid by the state or its agencies or subdivisions 
arising out of the same incident or occurrence, exceeds the 
sum of $200,000. 

After further discovery, the fathers filed a motion for summary 
judgment against both DCF and DFS. The motion framed the issue as 
"whether the murders of four children and the shooting of a fifth child, by 
separate gunshots, delivered in separate locations, at separate times, are 
five separate 'incidents' or 'occurrences' for purposes of sovereign 
immunity." In rendering a declaratory judgment, the trial court found that 
each claim, as presented in this particular case, constituted an 
independent incident or occurrence. Therefore, it concluded that "each 
wrongful death or personal injury claim [was] eligible for the $100,000 per 
person and $200,000 per claim limitation found in Florida Statute § 
768.28(5)." DFS appeals the declaratory judgmcnt.2 We review statutory 
construction de nova. Maggio v. Fla. Dep't of Labor & Emp't Sec., 899 So. 
2d 1074, 1076 (Fla. 2005). 

At common law, the state possessed immunity from suit as an aspect 
of its sovereignty. See Spangler v. Fla. State Tpk. Auth., 106 So. 2d 421, 
424 (Fla. 1958). "Sovereign immunity's roots extend to medieval England. 
The doctrine flows from the concept that one could not sue the king in his 
own courts; hence the phrase 'the king can do no wrong."' Cauley v. City 
of Jaclcsonville, 403 So. 2d 379, 381 (Fla. 1981). Pursuant to the Florida 
Constitution, however, "The people of Florida vested the power to waive 
immunity in the Florida legislature at an early date." Id. (citing Art. IV, § 
19, Fla. Const. (1868) (now Art. X, § 13, Fla. Const.)). However, because 
waiver is an abrogation of the sovereignty of the state, courts have strictly 
construed any statute waiving immunity to protect the public purse. 

2 We have jurisdiction because _the declaratory judgment terminates the case as 
to a party (DFS). See Fla. R. App. P. 9. llO(k). The order also ruled on entitlement 
to sovereign immunity as a matter of law. Thus, it is appealable pursuant to 
Florida Rule Appellate Procedure 9.130(a)(3)(C)(xi). 

3 



Inasmuch as immunity of the state and its agencies is an 
aspect of sovereignty, the courts have consistently held that 
statutes purporting to waive the sovereign immunity must be 
clear and unequivocal. Waiver will not be reached as a 
product of inference or implication. The so-called 'waiver of 
immunity statutes' are to be strictly construed. This is so for 
the obvious reason that the immunity of the sovereign is a 
part of the public policy of the state. It is enforced as a 
protection of the public against profligate encroachments on 
the public treasury. 

Spangler, 106 So. 2d at 424. As such, "[s]tatutes purporting to waive 
sovereign immunity are strictly construed, and must be clear and 
unequivocal." State ex rel. Div. of Admin. v. Oliff, 350 So. 2d 484, 486 (Fla. 
1st DCA 1977) (alteration added). 

The legislature did not define "incident or occurrence" in section 
768.28(5). Limited case law has applied the ·statute to cases involving 
multiple claimants and a si:i:lgle tortious act. In Rumbaugh v. City of 
Tampa, 403 So. 2d 1139, 1142-43 (Fla. 2d DCA 1981), the court 
considered the meaning of the terms in determining whether a city-created 
nuisance was one incident or occurrence when it produced injury to 
properties over time. In Rumbaugh, landowners sued the city for nuisance, 
claiming that foul odors from an expanded landfill impaired the use of their 
land. Id. at 1140. Prior to the suit, the city had already paid $100,000 in 
damages to other landowners for the same nuisance. Id. at 1142. The 
court found that because the nuisance amounted to an "occurrence," 
"continuing in nature" and creating damage over time, the city's payment 
of other claims were payments arising out of the same occurrence which 
had exhausted the statutory aggregate limit. Id. at 1142-43. The 
"occurrence" was tied to the negligence of the state actor, not to the 
damages resulting from the negligent acts. Id. 

In Orange County v. Gipson, 539 So. 2d 526, 527 (Fla. 5th DCA 1989), 
the county was sued for creating an attractive nuisance. Two children 
were crossing a canal over sewer pipes owned by the city. Id. One of the 
children slipped into the water and became entangled in weeds. Id. The 
other jumped in to save him and both drowned. Id. Their estates sued 
the city and the county. Id. Those claims were treated as one "incident." 
Id. at 529-30. 

In City of Miami v. Valdez, 847 So. 2d 1005, 1006 (Fla. 3d DCA 2003), 
the court considered the application of the statutory caps to a case where 
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two vehicle occupants were injured in an accident with a police vehicle. 
One occupant filed suit against the city and obtained a multi-million dollar 
verdict on a single count of negligence. Id. The city settled, paying the 
occupant the $100,000 statutory cap, and then assisted him in the 
passage of a legislative claims bill for him to obtain the $4.9 million 
balance. Id. When the other occupant filed suit, the city maintained that 
because of the legislative payment to the first occupant, it was not liable 
to the second occupant for the statutory cap of $100,000 per person. Id. 
The city further argued it also exhausted the $200,000 cap per incident 
because of its compliance with the $4. 9 million special claims bill in favor 
of the first occupant. Id. The appellate court affirmed the trial court's 
determination that the city was liable for the $100,000 left on the 
aggregate statutory cap and could not offset that obligation through the 
legislative payment to the first occupant. Id. at 1009. In other words, both 
vehicle occupants could collect $100,000, because the combined total did 
not exceed the aggregate $200,000 statutory cap. Id. Thus, Valdez applied 
the cap where there was a single tortious act causing multiple injuries. 

In a case brought by two sisters claiming negligent supervision by DCF, 
similar to the present case, the court held that each child presented a 
single claim of negligent supervision, even though the negligence spanned 
several years and involved multiple individual acts of negligence. State 
Dep)t of Health & Rehab. Servs. v. T.R. ex rel. Shapiro, 847 So. 2d 981, 985 
(Fla. 3d DCA 2002). All of the children's damages were limited by the 
$100,000 per person limitation in the statute. Id. The court considered 
the negligent claim against the Department as a single claim for each child, 
despite the fact that there were several acts of negligence by various state 
employees included in that claim. 

The current case involves a single claim of negligence against the 
Department in the failure to properly investigate the family and the 
stepfather before closing its file. Thus, each estate's claim and the claim 
of the injured child arise from the same incident of negligence of the 
Department. Therefore, the $200,000 cap per incident or occurrence 
applies to limit recovery for all claims. 

The appellees rely on Zamora v. Florida Atlantic University Board of 
Trustees, 969 So. 2d 1108 (Fla. 4th DCA 2007), as support for their 
position that each murder constituted a separate "incident or occurrence." 
Zamora, however, involved a single plaintiff making two separate and 
distinct claims of discrimination and retaliation against the appellee. Our 
court was not applying the aggregate cap but determining whether two 
disparate claims occurred. Id. at 1114. We applied the doctrine of res 
judicata to determine whether there were one or two claims brought by the 
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single plaintiff. Because two separate negligent acts resulted in two 
separate incidents of discrimination and two separate damage awards, a 
separate statutory damage cap would apply to each claim. Id. 

Appellees contend that we should apply the principle of res judicata to 
this case as well. Under res judicata, they argue, because there is no 
identity of persons, the claims do not constitute a single claim. However, 
that would mean that where there are multiple claimants, res judicata 
would never bar claims, because separate claims would lack identity of 
parties. Thus, even in cases such as Valdez, involving a single auto 
accident causing damages to two persons, they would be considered two 
separate incidents. Such an interpretation would write out the $200,000 
limitation on liability entirely. While res judicata is useful in determining 
whether a single plaintiff has multiple claims or a single claim, it has no 
application to cases where there are multiple plaintiffs asserting a single 
claim of negligence against the state actor. 

The trial court and appellees also rely on Koikos v. Travelers Ins. Co., 
849 So. 2d 263 (Fla. 2003), involving the interpretation of a commercial 
insurance policy. There, during a brawl in a restaurant, two patrons were 
injured by shots fired by another patron. Id. at 265. The restaurant was 
sued for negligence, and it filed a declaratory judgment against its 
insurance company, asserting that each injury was a separate 
"occurrence" under the policy language. Id. The case was removed to a 
federal district court. Id. The case reached the supreme court on a 
question from the federal court, and the supreme court held that when the 
insured is being sued for negligence in failing to provide security, the 
"occurrence" under the policy is the act that caused the damages, not the 
underlying negligence by the insured. Id. at 271. 

KoiJcos, however, is inapplicable for two reasons. First, it is based upon 
the definition of"occurrence" under an insurance policy, a definition which 
is not found in the statute. Second, and most importantly, insurance 
policies are to be construed liberally in favor of the insured, which Koikos 
relied on in reaching its construction. Any ambiguities must be construed 
against the drafter of the policy. This is exactly opposite to the sovereign 
immunity waivers, which must be strictly construed with any ambiguities 
being resolved against waiver. See Spangler. Therefore, the Koilcos 
analysis does not apply to section 768.28(5). 

We acknowledge that if we were to construe the statute liberally in favor 
of a waiver, the trial court's construction is reasonable. But we must 
construe it strictly, and the statute does not clearly and unambiguously 
waive sovereign immunity to the extent that the shooting of each child 
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constitutes a separate occurrence. To construe it in such a manner would 
be contrary to the policies supporting sovereign immunity. 

Although appellees' recoveries through a judgment may be 
substantially limited by section 768.28(5), they are not without remedy. 
The legislature may approve a claims bill authorizing further 
compensation. While this is a cumbersome process, the legislature has 
deemed it necessary to assure the protection of the state's revenues to the 
good of the entire population. If the process is objectionable to the public 
in situations such as this, where multiple parties make claims against a 
state actor for a single tort, then the remedy is to petition the legislature 
to change the law. 

For the foregoing reasons, we hold that section 768.28(5) waives 
sovereign immunity up to $200,000 for all claims or judgments arising out 
of the claims of negligent supervision by DCF brought in this case. 

Reversed and remanded for entry of a declaratory judgment consistent 
with this opinion. 

MAY and FORST, JJ., concur. 

* * * 

Not final until disposition of timely filed motion for rehearing. 
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FIRST DISTRICT COURT OF APPEAL 
STATE OF FLORIDA 

No. 1D18-1847 

FIRST STUDENT, INC., 
FIRSTGROUP AMERICA, INC., and 
DOREEN SPILLMAN, 

Petitioners, 

v. 

STEFFENEY WILLIAMS, 

Respondent. 

Petition for Writ of Certiorari-Original Jurisdiction. 

January 7, 2019 

PERCURIAM. 

Petitioners are defendants in a traffic-accident lawsuit. They 
seek a writ of certiorari, contending the trial court erred in 
compelling them to answer interrogatories that seek irrelevant 
information. To invoke this Court's certiorari jurisdiction, though, 
Petitioners must show irreparable harm. See, e.g., Mayport Hous. 
P'ship, Ltd. v. Albani, 244 So. 3d 1176, 1178 (Fla. 1st DCA 2018). 
A trial court's error in granting discovery is ordinarily not a basis 
for certiorari relief. Bd. of Trustees of Internal Improvement Tr. 
Fund v. Am. Educ. Enters., LLC, 99 So. 3d 450, 457 (Fla. 2012). 
Here, Petitioners make no showing of privilege or other special 
basis that would overcome the general rule. We therefore conclude 
that Petitioners have not shown irreparable harm, meaning we 



lack jurisdiction to grant relief. Mayport Haus. P'ship, 244 So. 3d 
at 1178. 

DISMISSED. 

ROBERTS, RAY, and WINSOR, JJ., concur. 

Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

Therese A. Savona of Cole Scott & Kissane, P.A., Orlando; Kathryn 
L. Ender of Cole Scott & Kissane, P.A., Miami, for Petitioners.· 

Raymond M. Ravis of Dunlap, Ravis & Miller, PLLC, Jacksonville, 
for Respondent. 
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT, 110 SOUTH TAMARIND AVENUE, WEST PALM BEACH, FL 33401 

DEPT. OF FINANCIAL SERVICES 

Appellant I Petitioner(s) 

BY ORDER OF THE COURT: 

January 09, 2019 

CASE NO.: 4D17-2840 
L.T. No.: 502012CA000179MB, 

502012CA004183 

v. MICHAEL BARNETT, et al. 

Appellee I Respondent(s) 

ORDERED that the appellee, Michael Barnett's October 25, 2018 motion for rehearing 

en bane is denied. 

Served: 

cc: H.T. Smith 

ms 

Sheridan K. Weissenborn 
Hon. David E. French 

John W. Mcluskey 
Vincent Eric Miller 

Karen M Nissen 
Lisa Anne Riddle 



DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

STATE OF FLORIDA, DEPARTMENT OF FINANCIAL SERVICES, 
FLORIDA DEPARTMENT OF CHILDREN AND FAMILIES and CITY OF 

RIVIERA BEACH, a Florida municipal corporation, 
Appellants, 

v. 

MICHAEL BARNETT, individually, as natural father and guardian of 
R.B., a minor, and as the Personal Representative of the Estates of 
DANIEL BARNETT, DIANE BARNETT and BRYAN BARNETT, and 

LEROY NELSON, JR., as Personal Representative of the 
Estate of JAVON XAVIER NELSON, a minor, 

Appellees. 

No. 4Dl 7-2840 

[January 9, 2019] 

Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm 
Beach County; David E. French, Judge; L.T. Case Nos. 
502012CA004183MBAJ and 502012CA000179MB. 

Sheridan Weissenborn of Dutton Law Group, P.A., Miami, for appellant 
Department of Financial Services. 

H.T. Smith of the Law Offices of H.T. Smith, P.A., Coral Gables, and 
John W. McLuskey of McLuskey, McDonald & Hughes, P.A., Miami, for 
appellee Michael Barnett. 

Vincent E. Miller of the Law Offices of Vincent E. Miller, P.A., Delray 
Beach, for appellee Leroy Nelson, Jr. 

ON MOTION TO CERTIFY QUESTION OF GREAT PUBLIC IMPORTANCE 

PER CURIAM. 

Unfortunately, our state has experienced a number of high-profile mass 
shootings in the past several years, some of which have led to negligence 
complaints against state agencies. In our opinion in the instant case, we 
narrowly construed section 768.28(5), Florida Statutes (2010), to limit the 



sovereign immunity waiver to $200,0001 when there are multiple claims 
arising out of the same negligent act(s) committed by the state agency. 
However, we acknowledge that a broader reading of the statute could allow 
a per injury limitation. 

Because this issue may continue to arise in the context of mass 
shootings and other mass injury events, we certify the following question 
as one of great public importance: 

WHEN MULTIPLE CLAIMS OF INJURY OR DEATH ARISE 
FROM THE SAME ACT OF NEGLIGENCE COMMITTED BY A 
STATE AGENCY OR ACTOR, DOES THE LIMITATION ON THE 
WAIVER OF SOVEREIGN IMMUNITY IN SECTION 768.28(5), 
FLORIDA STATUTES, CAP THE LIABILITY OF STATE 
AGENCIES AT $200,000 FOR ALL RESULTING INJURIES OR 
DEATHS, AS CLAIMS AND JUDGMENTS "ARISING OUT OF 
THE SAME INCIDENT OR OCCURRENCE"? 

WARNER, MAY and FORST, JJ., concur. 

i The statute was amended in 2016 to increase the cap to $300,000 for all claims 
or judgments. 
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

STATE OF FLORIDA, DEPARTMENT OF FINANCIAL SERVICES, 
FLORIDA DEPARTMENT OF CHILDREN AND FAMILIES and CITY OF 

RIVIERA BEACH, a Florida municipal corporation, 
Appellants, 

V. 

MICHAEL BARNETT, individually, as natural father and guardian of 
R.B., a minor, and as the Personal Representative of the Estates of 
DANIEL BARNETT, DIANE BARNETT and BRYAN BARNETT, and 
LEROY NELSON, JR., as Personal Representative of the Estate of 

JAVON XAVIER NELSON, a minor, 
Appellees. 

No. 4D17-2840 

[October 10, 2018] 

Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm 
Beach County; David E. French, Judge; L.T. Case Nos. 
502012CA004183MBAJ and 502012CAOOO 179MB. 

Sheridan Weissenborn of Dutton Law Group, P.A., Miami, for appellant 
Department of Financial Services. 

H.T. Smith of the Law Offices of H.T. Smith, P.A., Coral Gables, and 
John W. McLuskey of McLuskey, McDonald & Hughes, P.A., Miami, for 
appellee Michael Barnett. 

Vincent E. Miller of the Law Offices of Vincent E. Miller, P.A., Delray 
Beach, for appellee Leroy Nelson, Jr. 

WARNER, J. 

The issue presented in this case is one of first impression involving 
section 768.28(5), Florida Statutes (2010), waiver of sovereign immunity 
in tort actions. That statute limits to $200,000 the amount of liability of 
the state or its subdivisions for all claims or judgments "arising out of the 



same incident or occurrence."I This underlying suit was brought by the 
fathers of children killed and injured by their stepfather on one murderous 
night. The fathers claimed negligence by the Department of Children and 
Families in its investigation of the family, and the trial court determined 
that the death of each child constituted an independent "incident or 
occurrence" for purposes of the statutory cap in the waiver statute. 
Therefore, each wrongful death or personal injury claim would be eligible 
for the $100,000 per person and $200,000 total claims limitations. 
Because statutes waiving sovereign immunity must be strictly construed, 
and any statute waiving sovereign immunity must be clear and 
unequivocal, the trial court erred in concluding that each death or injury 
constituted an independent incident or occurrence. We reverse. 

Patrick Dell and Natasha Dell were married and had two children 
together. Natasha also had five children from two previous relationships, 
four with appellee Michael Barnett and one with Leroy Nelson. All of the 
children lived with her. According to the complaint filed in this action, the 
relationship between Patrick and Natasha was marred by domestic 
violence, and police had been called to their home many times. On 
December 20, 2009, a particular incident occurred where Patrick 
threatened Natasha with a knife and uttered threats against the entire 
family. That altercation was reported to DCF, which launched an 
investigation. After interviewing both parties, as well as the older children 
who all said that they did not fear for their safety, the investigator closed 
his file. 

Nine months after the investigation was closed, Patrick, now an 
estranged husband, entered the home, where he shot and killed three of 
the Barnett children and the Nelson child. The other Barnett child was 
injured but not killed. The Dell children were not harmed. Patrick then 
killed Natasha and himself. 

In their capacity as personal representatives of their children's estates 
and on behalf of the injured child, the fathers filed separate suits against 
DCF for negligence in its investigation. In its answer, DCF alleged that 
there was sovereign immunity for any amounts recovered above the 

i Prior to 1981, the limit was $50,000 per person and $100,000 for all claims 
arising out of the same incident or occurrence. The limit was increased to 
$100,000 per person and $200,000 for all claims arising out of the same incident 
or occurrence in 1981. See Ch. 81-317, § 1, Laws of Fla. After 2010, the 
legislature amended the statute again, and the limit was increased to $200,000 
per person and $300,000 for all claims arising out of the same incident or 
occurrence. See Ch. 10-26, § 1, Laws of Fla. 
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statutory caps contained in section 768.28(5), Florida Statutes (2010). 
The Department of Financial Services-the agency in charge of payment of 
any judgment-was granted leave to intervene. It filed a declaratory 
judgment, requesting the court to determine each of the fathers' rights 
under section 768.28(5), Florida Statutes (2010), which provides in part: 

Neither the state nor its agencies or subdivisions shall be 
liable to pay a claim or a judgment by any one person which 
exceeds the sum of $100,000 or any claim or judgment, or 
portions thereof, which, when totaled with all other claims or 
judgments paid by the state or its agencies or subdivisions 
arising out of the same incident or occurrence, exceeds the 
sum of $200,000. 

After further discovery, the fathers filed a motion for summary 
judgment against both DCF and DFS. The motion framed the issue as 
"whether the murders of four children and the shooting of a fifth child, by 
separate gunshots, delivered in separate locations, at separate times, are 
five separate 'incidents' or 'occurrences' for purposes of sovereign 
immunity." In rendering a declaratory judgment, the trial court found that 
each claim, as presented in this particular case, constituted an 
independent incident or occurrence. Therefore, it concluded that "each 
wrongful death or personal injury claim [was] eligible for the $100,000 per 
person and $200,000 per claim limitation found in Florida Statute § 
768.28(5)." DFS appeals the declaratory judgment.2 We review statutory 
construction de nova. Maggio v. Fla. Dep't of Labor & Emp't Sec., 899 So. 
2d 1074, 1076 (Fla. 2005). 

At common law, the state possessed immunity from suit as an aspect 
of its sovereignty. See Spangler v. Fla. State Tpk. Auth., 106 So. 2d 421, 
424 (Fla. 1958). "Sovereign immunity's roots extend to medieval England. 
The doctrine flows from the concept that one could not sue the king in his 
own courts; hence the phrase 'the king can do no wrong."' Cauley v. City 
of Jacksonville, 403 So. 2d 379, 381 (Fla. 1981). Pursuant to the Florida 
Constitution, however, "The people of Florida vested the power to waive 
immunity in the Florida legislature at an early date." Id. (citing Art. IV, § 
19, Fla. Const. (1868) (now Art. X, § 13, Fla. Const.)). However, because 
waiver is an abrogation of the sovereignty of the state, courts have strictly 
construed any statute waiving immunity to protect the public purse. 

2 We have jurisdiction because the declaratory judgment terminates the case as 
to a party (DFS). See Fla. R. App. P. 9.1 lO(k). The order also ruled on entitlement 
to sovereign immunity as a matter of law. Thus, it is appealable pursuant to 
Florida Rule Appellate Procedure 9.130(a)(3)(C)(xi). 
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Inasmuch as immunity of the state and its agencies is an 
aspect of sovereignty, the courts have consistently held that 
statutes purporting to waive the sovereign immunity must be 
clear and unequivocal. Waiver will not be reached as a 
product of inference or implication. The so-called 'waiver of 
immunity statutes' are to be strictly construed. This is so for 
the obvious reason that the immunity of the sovereign is a 
part of the public policy of the state. It is enforced as a 
protection of the public against profligate encroachments on 
the public treasury. 

Spangler, 106 So. 2d at 424. As such, "[s]tatutes purporting to waive 
sovereign immunity are strictly construed, and must be clear and 
unequivocal." State ex rel. Div. of Admin. v. Oliff, 350 So. 2d 484, 486 (Fla. 
1st DCA 1977) (alteration added). 

The legislature did not define "incident or occurrence" in section 
768.28(5). Limited case law has applied the statute to cases involving 
multiple claimants and a single tortious act. In Rumbaugh v. City of 
Tampa, 403 So. 2d 1139, 1142-43 (Fla. 2d DCA 1981), the court 
considered the meaning of the terrris in determining whether a city-created 
nuisance was one incident or occurrence when it produced injury to 
properties over time. In Rumbaugh, landowners sued the city for nuisance, 
claiming that foul odors from an expanded landfill impaired the use of their 
land. Id. at 1140. Prior to the suit, the city had already paid $100,000 in 
damages to other landowners for the same nuisance. Id. at 1142. The 
court found that because the nuisance amounted to an "occurrence," 
"continuing in nature" and creating damage over time, the city's payment 
of other claims were payments arising out of the same occurrence which 
had exhausted the statutory aggregate limit. Id. at 1142-43. The 
"occurrence" was tied to the negligence of the state actor, not to the 
damages resulting from the negligent acts. Id. 

In Orange County v. Gipson, 539 So. 2d 526, 527 (Fla. 5th DCA 1989), 
the county was sued for creating an attractive nuisance. Two children 
were crossing a canal over sewer pipes owned by the city. Id. One of the 
children slipped into the water and became entangled in weeds. Id. The 
other jumped in to save him and both drowned. Id. Their estates sued 
the city and the county. Id. Those claims were treated as one "incident." 
Id. at 529-30. 

In City of Miami v. Valdez, 847 So. 2d 1005, 1006 (Fla. 3d DCA 2003), 
the court considered the application of the statutory caps to a case where 
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two vehicle occupants were injured in an accident with a police vehicle. 
One occupant filed suit against the city and obtained a multi-million dollar 
verdict on a single count of negligence. Id. The city settled, paying the 
occupant the $100,000 statutory cap, and then assisted him in the 
passage of a legislative claims bill for him to obtain the $4. 9 million 
balance. Id. When the other occupant filed suit, the city maintained that 
because of the legislative payment to the first occupant, it was not liable 
to the second occupant for the statutory cap of $100,000 per person. Id. 
The city further argued it also exhausted the $200,000 cap per incident 
because of its compliance with the $4. 9 million special claims bill in favor 
of the first occupant. Id. The appellate court affirmed the trial court's 
determination that the city was liable for the $100,000 left on the 
aggregate statutory cap and could not offset that obligation through the 
legislative payment to the first occupant. Id. at 1009. In other words, both 
vehicle occupants could collect $100,000, because the combined total did 
not exceed the aggregate $200,000 statutory cap. Id. Thus, Valdez applied 
the cap where there was a single tortious act causing multiple injuries. 

In a case brought by two sisters claiming negligent supervision by DCF, 
similar to the present case, the court held that each child presented a 
single claim of negligent supervision, even though the negligence spanned 
several years and involved multiple individual acts of negligence. State 
Dep't of Health & Rehab. Servs. v. T.R. ex rel. Shapiro, 847 So. 2d 981, 985 
(Fla. 3d DCA 2002). All of the children's damages were limited by the 
$100,000 per person limitation in the statute. Id. The court considered 
the negligent claim against the Department as a single claim for each child, 
despite the fact that there were several acts of negligence by various state 
employees included in that claim. 

The current case involves a single claim of negligence against the 
Department in the failure to properly investigate the family and the 
stepfather before closing its file. Thus, each estate's claim and the claim 
of the injured child arise from the same incident of negligence of the 
Department. Therefore, the $200,000 cap per incident or occurrence 
applies to limit recovery for all claims. 

The appellees rely on Zamora v. Florida Atlantic University Board of 
Trustees, 969 So. 2d 1108 (Fla. 4th DCA 2007), as support for their 
position that each murder constituted a separate "incident or occurrence." 
Zamora, however, involved a single plaintiff making two separate and 
distinct claims of discrimination and retaliation against the appellee. Our 
court was not applying the aggregate cap but determining whether two 
disparate claims occurred. Id. at 1114. We applied the doctrine of res 
judicata to determine whether there were one or two claims brought by the 
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single plaintiff. Because two separate negligent acts resulted in two 
separate incidents of discrimination and two separate damage awards, a 
separate statutory damage cap would apply to each claim. Id. 

Appellees contend that we should apply the principle of res judicata to 
this case as well. Under res judicata, they argue, because there is no 
identity of persons, the claims do not constitute a single claim. However, 
that would mean that where there are multiple claimants, res judicata 
would never bar claims, because separate claims would lack identity of 
parties. Thus, even in cases such as Valdez, involving a single auto 
accident causing damages to two persons, they would be considered two 
separate incidents. Such an interpretation would write out the $200,000 
limitation on liability entirely. While res judicata is useful in determining 
whether a single plaintiff has multiple claims or a single claim, it has no 
application to cases where there are multiple plaintiffs asserting a single 
claim of negligence against the state actor. 

The trial court and appellees also rely on Koikos v. Travelers Ins. Co., 
849 So. 2d 263 (Fla. 2003), involving the interpretation of a commercial 
insurance policy. There, during a brawl in a restaurant, two patrons were 
injured by shots fired by another patron. Id. at 265. The restaurant was 
sued for negligence, and it filed a declaratory judgment against its 
insurance company, asserting that each injury was a separate 
"occurrence" under the policy language. Id. The case was removed to a 
federal district court. Id. The case reached the supreme court on a 
question from the federal court, and the supreme court held that when the 
insured is being sued for negligence in failing to provide security, the 
"occurrence" under the policy is the act that caused the damages, not the 
underlying negligence by the insured. Id. at 271. 

Koikos, however, is inapplicable for two reasons. First, it is based upon 
the definition of"occurrence" under an insurance policy, a definition which 
is not found in the statute. Second, and most importantly, insurance 
policies are to be construed liberally in favor of the insured, which Koikos 
relied on in reaching its construction. Any ambiguities must be construed 
against the drafter of the policy. This is exactly opposite to the sovereign 
immunity waivers, which must be strictly construed with any ambiguities 
being resolved against waiver. See Spangler. Therefore, the Koikos 
analysis does not apply to section 768.28(5). 

We acknowledge that if we were to construe the statute liberally in favor 
of a waiver, the trial court's construction is reasonable. But we must 
construe it strictly, and the statute does not clearly and unambiguously 
waive sovereign immunity to the extent that the shooting of each child 
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constitutes a separate occurrence. To construe it in such a manner would 
be contrary to the policies supporting sovereign immunity. 

Although appellees' recoveries through a judgment may be 
substantially limited by section 768.28(5), they are not without remedy. 
The legislature may approve a claims bill authorizing further 
compensation. While this is a cumbersome process, the legislature has 
deemed it necessary to assure the protection of the state's revenues to the 
good of the entire population. If the process is objectionable to the public 
in situations such as this, where multiple parties make claims against a 
state actor for a single tort, then the remedy is to petition the legislature 
to change the law. 

For the foregoing reasons, we hold that section 768.28(5) waives 
sovereign immunity up to $200,000 for all claims or judgments arising out 
of the claims of negligent supervision by DCF brought in this case. 

Reversed and remanded for entry of a declaratory judgment consistent 
with this opinion. 

MAY and FORST, JJ., concur. 

* * * 

Not final until disposition of timely filed motion for rehearing. 
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