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STATEMENT OF INTEREST 

 

 The Florida League of Cities is a voice for Florida’s municipal governments. It 

serves Florida’s cities and promotes local self-government in the state. The League 

was founded on the belief that self-government is the keystone of American democra-

cy. The League represents more than 400 cities, towns and villages in Florida.  

Municipalities throughout the state are routinely sued for alleged negligence. In 

those cases, municipalities are entitled to invoke the protections of the limited waiver 

of sovereign immunity in Section 768.28 of the Florida Statutes. Whether those enti-

ties may be held liable in negligence for damages up to the aggregate cap proscribed 

in Section 768.28(5) for each injury or death resulting from a single act of governmen-

tal negligence, has a direct impact on the fiscal operations and budgeting of Florida’s 

municipalities. Thus, the Florida League of Cities and its member institutions have a 

direct interest in the outcome of this case and write to make the Court aware of the 

scale that a decision adopting the interpretation of Section 768.28(5) advanced by the 

Petitioners would have on Florida’s municipalities. 

SUMMARY OF THE ARGUMENT 

 The Fourth District Court of Appeal’s opinion was entirely correct in finding 

that multiple deaths or injuries stemming from one single act of a government tortfea-

sor’s negligence do not constitute separate incidents or occurrences for purposes of 

analyzing the aggregate caps for recovery in Section 768.28(5). The opinion was cor-
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rect based on the plain language of the statute, which must be construed narrowly be-

cause it is in derogation of sovereign immunity.  

 Further, a decision of this Court finding otherwise would imperil municipalities 

across the state. There are hundreds of municipalities throughout Florida, all relying 

on the provisions of Section 768.28 to protect the public treasury and enable them to 

effectively provide services and functions for the general health, safety, and welfare of 

their communities of Floridians. This purpose is one of the principal bases for the doc-

trine of sovereign immunity. A holding that the damages caps in Section 768.28(5) for 

all injuries arising out of a single incident or occurrence is based on the number of in-

juries, undercuts that purpose. Such a holding would put smaller cities, and very likely 

even larger cities, with limited means of generating revenue and constituencies that 

depend on them for the provision of vital services, in a precarious position. 

ARGUMENT 

I. THE FOURTH DISTRICT COURT OF APPEAL CORRECTLY FOUND 

THAT THE CAPS IN SECTION 768.28(5) APPLY TO ALL INJURIES 

OR DEATHS ARISING OUT OF A SINGLE ACT OF NEGLIGENCE  

 

 The principles of sovereign immunity, well-established by this Court, compel 

affirming the Fourth District Court of Appeal. The League does not wish to burden the 

Court with more information necessary to resolve the issues on appeal, especially in 

light of the well-articulated bases for affirming the Fourth District Court of Appeal’s 

decision in the Respondent’s answer brief. Simply put, as Respondent clearly articu-
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lates, the interpretation advanced by Petitioners would render the aggregate caps in 

Section 768.28(5) meaningless. Petitioners’ interpretation is inconsistent with the 

plain language of the statute’s text and must be rejected in favor of the interpretation 

of the Fourth District Court of Appeal — that the aggregate caps in Section 768.28(5) 

apply to all injuries or deaths arising from a single incident or occurrence of govern-

mental negligence. 

II. THE INTERPRETATION ADVANCED BY THE PETITIONERS 

COULD DEVASTATE FLORIDA MUNICIPALITIES IF ADOPTED BY 

THIS COURT 

 

 If this Court adopts the interpretation of Section 768.28(5) advanced by the Pe-

titioners, municipalities throughout the state that rely on the protections of Section 

768.28 could potentially be devastated by a legal judgment. Tragedies do not only 

happen in large municipalities with revenues and budgets that can, theoretically, ab-

sorb significant legal judgments, but also unfortunately occur in smaller cities, towns 

and villages across the state which do not have the revenues to cope with such poten-

tial massive exposure.  

 In Florida the doctrine of sovereign immunity is justified by several different 

public policy rationales. Principal among those, and relevant to this Court’s considera-

tion, is the protection of the public treasury from excessive encroachments. See Span-

gler v. Fla. State Turnpike Auth., 106 So. 2d 421, 424 (Fla. 1958); Vargas v. Glades 

Gen. Hosp., 566 So. 2d 283, 284 (Fla. 4th DCA 1990); S. Roadbuilders, Inc. v. Lee 
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Cty., 495 So. 2d 189, 190 n.1 (Fla. 2d DCA 1986); Jaar v. Univ. of Miami, 474 So. 2d 

239, 245 (Fla. 3d DCA 1985). As this Court’s seminal jurisprudence in Spangler, su-

pra, notes, the need to regulate the fiscal impact of tort damage awards on the public 

treasury is why waivers of sovereign immunity must be strictly construed. See 106 So. 

2d at 424. 

 Although the instant matter concerns the liability of a state agency, municipali-

ties are also entitled to protection under Section 768.28. See Section 768.28(2), Flori-

da Statutes. The public policy rationale of protecting governmental entities from ex-

cessive encroachments applies in equal force to municipalities. In fact, this rationale is 

of special importance to municipalities given the diverse nature of municipalities, their 

limited revenue generating mechanisms, and the potential that a large legal judgment 

could effectively bankrupt many municipalities across the state. 

 There are 412 municipalities in Florida. See State of the Cities, Florida League 

of Cities, at p. 18 (2018), https://www.floridaleagueofcities.com/docs/default-

source/default-document-library/2018-state-of-the-cities-8x6in 

web.pdf?sfvrsn=c405dad5_2. Florida is a diverse state demographically. Many of 

Florida’s municipalities are small. Indeed, 46 percent of Florida’s municipalities have 

a population under 5,000 people. See CityStats Survey Analysis – Municipal Population 

Analysis, Florida League of Cities (2018), https://www.floridaleagueofcities.com/docs/default-

source/cmri/2018-citystats-reports/2018citystatspopulationanalysis.pdf?sfvrsn=67f0dad5_2. 
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Obviously, as population varies, so does revenue. As of fiscal year 2015-2016, 53 of 

the state’s 412 municipalities have yearly revenues under 1 million dollars. See Mu-

nicipal revenues by major category, Office of Economic and Demographic Research, 

Florida Legislature (2016), http://edr.state.fl.us/Content/local-

government/data/revenues-expenditures/munifiscal /municipalrevenuesbycategory.xls. 

Also as of fiscal year 2015-2016, 103 of Florida’s municipalities have revenue under 

2.5 million dollars. See id. That is at least twenty-five percent of Florida’s municipali-

ties with yearly revenues under 2.5 million dollars. See id. 

Residents of municipalities depend on them for a host of services. This is true 

of municipalities small and large. Even some of the least populated municipalities 

provide critical services to their residents such as police services, fire protection ser-

vices, and emergency medical services. See State of the Cities, supra, at p. 18. The 

same goes for many different public utilities including water, wastewater, stormwater 

and waste collection. See CityStats – Utility Service Analysis, Florida League of Cit-

ies (2018), https://www.floridaleagueofcities.com/docs/default-source/cmri/2018-

citystats-reports/2018citystatsutilityserviceanalysis.pdf?sfvrsn=9cf0dad5_2.  

 To complicate matters, there are limited methods by which municipalities can 

raise revenue. The single largest revenue streams for municipalities generally are ad 

valorem property taxes. There are constraints on municipalities seeking to modify ad 

valorem taxes. By Florida statute, the maximum levy allowed by a majority vote of 
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the municipality’s governing body is tied to the rate of growth of per capita personal 

income in Florida. See Section 200.065, Fla. Stat. (2018). Increases of a greater rate 

are only appropriate by a supermajority or unanimous vote of the governing body of 

the municipality. See id. Importantly, ad valorem taxes levied by municipalities are 

capped at 10 mills by state constitution and statute. See Fla. Const. art. VII, §9; Sec-

tion 200.081, Fla. Stat. (2018). Numerous exemptions also apply: the homestead ex-

emption (which has been increased several times); religious, educational and govern-

mental exemptions; exemptions for widows and widowers; and exemptions for senior 

citizens earning below a certain threshold income. See Ch. 196, Fla. Stat. (2018). Giv-

en these limitations, the primary revenue stream for municipalities might be con-

strained in satisfying a large legal judgment or raising revenues to recover from satis-

fying it. 

 The confluence of these factors, and a ruling by this Court adopting the view 

advanced by the Petitioners, is that cities, and particularly smaller cities, would be 

acutely exposed to potentially devastating legal judgments. Indeed, smaller cities are 

not isolated from tragic events such as mass shootings. In early 2019, a gunman 

opened fire in a bank in a small central Florida city, killing five people. Spencer, Terry 

and Fischer, David, Police: 5 fatally shot inside Florida bank, suspect arrested, Associ-

ated Press (Jan. 23, 2019), https://www.apnews.com/c394e57a8db148f694efdfa2a9f1133b. 
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This small city had operating revenues just shy of six million dollars in fiscal year 2015-

2016. See Municipal revenues by major category, supra. 

Had the tragedy in the instant matter or the fatal shootings in any Florida city been at-

tributed to the negligence of a municipality without significant revenues, the satisfac-

tion of a judgment that would be the product of caps for each injury or death arising 

out of a single act of negligence could very well push that municipality to the brink of 

bankruptcy.  

 In fact, there are numerous examples of local governmental entities that have 

been pushed to bankruptcy or near bankruptcy due to the inability to satisfy hefty legal 

judgments. See, e.g., Sahagun, Louis, Mammoth Lakes files for bankruptcy over $43-

million judgment, Los Angeles Times (Jul. 12, 2012), 

https://www.latimes.com/local/la-xpm-2012-jul-02-la-me-mammoth-lakes-20120703-

story.html. Boise County, Idaho, Files for Ch. 9 Protection After $4 Million Judgment, 

Bloomberg Law (Mar. 7, 2011), https://news.bloomberglaw.com/bankruptcy-law/boise-

county-idaho-files-for-ch-9-protection-after-4-million-judgment. Notably, these in-

stances cited concern judgments arising from lawsuits asserting claims under circum-

stances where the municipality or local governmental entity enjoyed no sovereign 

immunity.  

 That is not to say that municipal bankruptcy under Chapter 9 of the Bankruptcy 

code is an easy process or a panacea to this threat. Florida law, unlike some other 
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states, permits municipalities to file for bankruptcy protection under Chapter 9, but 

only when authorized by the governor. Section 218.503(5), Fla. Stat. (2018). This re-

quirement is due to federalism concerns arising under the Tenth Amendment of the 

U.S. Constitution in allowing a political subdivision of a state to submit itself to the 

jurisdiction of federal bankruptcy courts. See Chapter 9 - Bankruptcy Basics, 

https://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-basics/chapter-9-

bankruptcy-basics. The municipality must first work with the state to determine if 

there are ways to address financial burdens prior to seeking the protections of the 

bankruptcy code. See Section 218.503, Fla. Stat. et seq. Bankruptcy courts are limited 

to what actions it can take to effectuate resolution of debts; for example, courts cannot 

order liquidation of assets to satisfy debts. See Chapter 9 - Bankruptcy Basics, supra. 

 Furthermore, experience from around the country indicates that municipalities 

are scarred from the process of bankruptcy. For example, after the small city of Cen-

tral Falls, Rhode Island declared bankruptcy, residents suffered. Russ, Hillary, Bank-

ruptcy saves tiny Rhode Island city, but leaves scars, Reuters (Sep. 3, 2012), 

https://www.reuters.com/article/us-usa-rhodeisland-centralfalls-bankrupt/bankruptcy-

saves-tiny-rhode-island-city-but-leaves-scars-idUSBRE88300220120904. During the 

bankruptcy process, the city of Central Falls chose to keep making payments on their 

general obligation bonds, but in exchange, its residents have had to cope with power-

less elected officials, annual property tax hikes, and cuts to pension benefits for retired 
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workers. See id. Bankruptcy has even led to “new minimal cities” where municipali-

ties are forced to only provide vital services to their residents, who, unlike bankruptcy 

creditors who use “contracts and legal judgments to quantify a city’s obligations to 

them … have no monetized claim to draw on city revenues.” See Michelle Wilde An-

derson, The New Minimal Cities, 123 Yale L.J. 1118, 1119 (2014). 

 Of course, larger cities could also be subject to potentially devastating fiscal 

impacts, and even bankruptcy. Some of the largest cities and local governmental enti-

ties in the country have invoked bankruptcy protections in recent years. Spiotto, James 

and Garceau, Jeff, Chapter 9 Municipal Bankruptcy Statistics: Use by Number, Type 

and Year, MuniNet Guide (Jun. 14, 2018), https://muninetguide.com/municipal-

bankruptcy-statistics. These filings have been spurred in part by a host of reasons, in-

cluding pension costs in the case of Detroit, Michigan, and infrastructure woes in the 

case of Jefferson County, Alabama. See Davey, Monica, and Williams Walsh, Mary, 

Billions in Debt, Detroit Tumbles Into Insolvency, New York Times (July 18, 2013), 

https://www.nytimes.com/2013/07/19/us/detroit-files-for-bankruptcy.html; see also 

Melinda Dickinson, Alabama county files biggest municipal bankruptcy, Reuters 

(Nov. 10, 2011), https://www.reuters.com/article/us-usa-alabama-

jeffersoncounty1/alabama-county-files-biggest-municipal-bankruptcy-

idUSTRE7A94CP20111110. If this Court adopts Petitioner’s interpretation of Section 

768.28(5) municipalities throughout Florida would face exposure to significantly 
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higher tort judgments, effectively not limited by the aggregate cap in Section 

768.28(5) at all. This fact, in confluence with other obligations, could place even larg-

er cities at risk of financial ruin or at the very least interfere with the provision of vital 

services to residents.  

 It should be noted that victims of tragic mass injury cases attributable to a gov-

ernmental actor’s negligence are not without remedy or recourse for damages that are 

in excess of the caps. As explained in detail in the Respondent’s answer brief, Section 

768.28 contains a process for individuals with damages in excess of the caps to obtain 

a claims bill from the Legislature to satisfy a judgment for those excess damages.  

While the events in this case, and the unfortunately seemingly increasing num-

ber of events like it throughout our state is no doubt tragic, the doctrine of sovereign 

immunity and the provisions of Section 768.28 limit liability for government torts for 

good reason. The interpretation advanced by Petitioners would imperil Florida’s mu-

nicipalities and jeopardize communities of Floridians across the state that depend on 

local governments for vital services. 

CONCLUSION 

 For the reasons cited herein, the Florida League of Cities urges this Court to af-

firm the Fourth District Court of Appeal’s decision in this matter. 
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