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PREFACE 

 

 Michael Barnett, individually, and on behalf of one injured child and the 

estates of three deceased children, and Leroy Nelson Jr. as personal representative 

of the estate of one deceased child (jointly “the fathers”) seek review of a District 

Court decision strictly construing § 768.28(5), Fla. Stat. (2010), and limiting their 

recovery to a total $200,000. State, Dep’t of Fin. Servs. v. Barnett, 262 So.3d 750 

(Fla. 4th DCA 2018). Acknowledging that a broader reading of the statute would 

sustain the trial court’s order and permit recovery “per injury,” the District Court 

certified the following question of great public importance for this Court’s 

resolution: 

When multiple claims of injury or death arise from the 

same act of negligence committed by a state agency or 

actor, does the limitation on the waiver of sovereign 

immunity in section 768.28(5), Florida Statutes, cap the 

liability of state agencies for all resulting injuries or 

deaths, as claims and judgments “arising out of the same 

incidents or occurrences”? 

 

State, Dep’t of Fin. Servs. v. Barnett, 2019 WL 140947 (Fla. 4th DCA 2019). 

 The Fathers submit that a fair reading of the statutory text, based on the words 

actually used at the time of its adoption, leads to a conclusion which differs from 

that of the District Court. The fathers would rephrase the certified question as 

follows: 

Do multiple shootings of different victims, separated by 

time and location, resulting from the negligence of a state 
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agency or actor (which owes a separate duty to each 

victim) qualify as different “incidents” or “occurrences” 

for purposes of the amount available under § 768.28(5), 

Fla. Stat. (2010)? 

 

STATEMENT OF THE CASE AND FACTS1 

A. The Underlying Facts 

1. Prelude to murders 

 Natasha Whyte-Dell (“Natasha”) and Patrick Dell (“Dell”) were married in 

October 2006, and had two children together. (R.N.212). Natasha also had four 

children from a prior relationship with Michael Barnett (Ryan, Bryan, Diane and 

Daniel Barnett) and one child from a prior relationship with Leroy Nelson, Jr. (Javon 

Nelson). All of the children lived with their mother. (R.N.386;407;R.B.336-37). 

 The Dells’ four year marriage was marred by an extensive history of domestic 

violence, including death threats against Natasha and the family. 

 On April 4, 2008, Natasha filed her first petition for protection against 

domestic violence from Dell, in which she detailed violent acts and threats made 

against her in the presence of the children, who were being adversely affected. A 

Palm Beach Court judge issued a “final judgment for protection against domestic 

violence with minor children” against Dell four days later. After this order expired, 

                                                           
1 References are to the records prepared for the district court appeals in Barnett 

(R.B.) and Nelson (R.N.), as well as the record of appellate proceedings prepared 

for this Court. (R.) 
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the City of Riviera Beach Police Department responded to five more domestic 

disturbance calls at the family home. (R.B.10-11). 

 On December 20, 2009, Natasha tried to end the relationship by removing 

Dell’s possessions from the home, and leaving them at the home of a female friend 

where they could be picked up. Dell appeared out of nowhere and came charging up 

behind Natasha at full speed, holding a knife overhead, poised to strike. Both women 

barely escaped inside the friend’s home, and fought to keep the door closed, against 

Dell. (R.N.352-59). During this time, Dell was screaming: “I’m going to kill you, 

You’re going to die tonight. Your family is going to cry for you. You’re going to the 

morgue.” (R.N.360-61,62). When the women were finally able to get the door 

locked, and dial 911, they watched as Dell carved an “x” in the pavement just outside 

the neighbor’s home with his knife, then slashed all of the tires on Natasha’s vehicle. 

(R.N.362,371,405). 

 The Riviera Beach police responded to this 911 call, observed the mark carved 

in the concrete and the slashed tires, and took statements from both women. Natasha 

reported that Dell was displaying odd behavior, that incidents of violence had been 

increasing, and she had always taken Dell back before, but this incident put her in 

fear for her life and was “the last straw.” (R.N. 239,259,265,372-73). Dell was “in a 

rage,” and the presence of her friend’s children in the home did nothing to dissuade 

him. (R.N.403). Dell was arrested and charged with aggravated assault with a deadly 
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weapon and criminal mischief. (R.N.246). He pled guilty to a lesser charge requiring 

“anger management” counseling. (R.N.249). 

 On January 26, 2010, Natasha called the “abuse hotline” of the Florida 

Department of Children and Families’ (“DCF”) to report this incident. 

(R.B.212;471-72). The abuse report stated that Dell had accused Natasha of having 

an affair, and that there had been several threats and disputes in the household 

involving the children. It reiterated Dell’s threats to kill Natasha: “Your family is 

going to cry today,” and “You will be going to the morgue.” (R.B.473). DCF 

launched an investigation, but the child protective investigator assigned to the case 

was newly hired, had no background or experience in child protection, and was 

unfamiliar with the governing statute and administrative regulations. (R.B.453;458-

61;471-74).  

 In assessing family violence which threatens children, DCF instructs its child 

protection investigators to determine (1) whether law enforcement was called related 

to the incident and/or whether an arrest was made; (2) whether there were current or 

past protective orders or injunctions; (3) whether there were elements of control 

presented, such as financial dependence or isolation; (4) the location of children 

during the incident; (5) whether the children were injured as a result of the incident; 

(6) whether weapons were used or present; and (7) whether there was a history or 

pattern of domestic violence. (R.B.465-66). 
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 Most of those signs were present. Law enforcement was called, Dell was 

arrested, and a Palm Beach County judge had previously issued a final judgment for 

protection against domestic violence with minor children against Dell. Dell had 

previously installed cameras in the home to spy on Natasha, thereby attempting to 

control her, had threatened Natasha with and attempted to use a weapon, and had a 

documented history or pattern of domestic violence. (R.N.346-47;218-24) 

DCF nevertheless issued an “Initial Home Safety Assessment Report,” which 

found no pattern of continuing and/or increasing frequency of incidents, either 

reported or unreported, in the face of objective evidence, including its own review 

of a Riviera Beach police grid check (which revealed five domestic disturbance calls 

immediately preceding the incident). (R.B.478-79). 

In February 2010, DCF closed its investigation after interviewing Natasha and 

the older children (who denied fear for their safety). (R.B.15;481-83). While the 

child protective investigator’s notes attribute statements to Dell, the investigator 

admitted in deposition that Dell refused to speak to him or discuss the case. 

(R.B.483). DCF’s entire investigation lasted 30 days. (R.B.475). DCF admittedly 

did not speak to the investigating police officers, contact the eye witness, the 

neighbors, or other family members. (R.B.201-02;475-76; 478-79; 483). 

 Dell moved out of the home, but regularly slept in his car outside monitoring 

Natasha’s every move. (R.N.381-84). 
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 On March 21, 2010, the child protective investigator assigned to Natasha’s 

family was involved in a domestic violence altercation with another DCF child 

protective investigator with whom he was involved. He was, himself, charged with 

domestic violence and subject to an injunction. (R.455-57). 

 On May 18, 2010, less than three months after DCF closed its investigation, 

the authorities were summoned for another domestic violence disturbance at the 

family home. This time Dell threw a circular weight through the sliding glass door 

of Natasha’s home, shattering it. Natasha filed a second petition for protection 

against domestic violence from Dell in Palm Beach County. This time Natasha 

reported that Dell hit her car, had broken through the glass door of her home, and 

had been seen attempting to purchase a firearm. Natasha reported that she was afraid 

for her life, as well as the lives of her children, because Dell continued threatening 

them and the children had witnessed prior acts of violence. (R.B.432-33). 

On May 26, 2010 a Palm Beach County court judge issued a second “Final 

Judgment for Protection against Domestic Violence with minor children” against 

Patrick Dell. (R.B.98;230). 

When Riviera Beach police officers respond to a domestic disturbance where 

children have observed violence, it is standard practice to contact DCF. (R.N.263-

64). All told, the Riviera Beach Police Department responded to the family home 34 
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times; eleven of these were for domestic violence disturbances where children were 

present. (R.B.479-80;654-79). 

On September 14, 2010, DCF’s child protective investigator was arrested, and 

the charges against him upgraded to aggravated battery on a pregnant woman. 

(R.B.241-42;455-57).2 

2. The night of the murders 

 On September 27, 2010, at approximately 2:00 a.m., Dell surreptitiously 

entered Natasha’s home armed with a .357 Magnum revolver, and numerous rounds 

of ammunition. (R.B.767-68;787).3 Sleeping inside were Natasha and her seven 

children. Dell methodically sought out and located all of the children not his own, 

and shot them at different times and different locations. (R.B.786,794). The second 

order of protection against domestic violence with minor children was still in effect 

at the time. (R.N.208; R.B.99). 

 Dell first located 15 year old Ryan Barnett in his bedroom, and shot him at 

close range in the neck and throat. (R.B.786). Bleeding from his wounds, Ryan 

dialed 911. (R.B.771; R.N.252;256-57). 

                                                           
2 The child protective investigator ultimately pled no contest to a lesser charge, and 

was placed on probation. (R.B.462). 
3 Dell wore latex gloves, removed his shoes, and left them outside. (R.B.345,775-

76,800). 
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 Dell next sought out and located four more of Natasha’s children in a different 

bedroom. He shot ten year old Daniel Barnett in the head while he was lying in his 

bed. (R.B.360-65). 

 Dell shot eleven year old Javon Nelson in the neck and upper chest while he 

was lying in his bed. (R.B.381-89). 

 Dell shot thirteen year old Diane Barnett in her chin, upwards through her 

head, while she was lying in her bed. (R.B.370-76). 

 Dell shot fourteen year old Bryan Barnett in his head, neck, and his left hand, 

while he was lying in his bed. (R.B.349-55). 

 Natasha came down the hallway from the southern part of the house, and Dell 

shot her at nearly point blank range in the head. (R.B.787).  

 Dell must have stopped to reload since his six shot revolver was identified as 

the source of, and forensic analysis determined, that he had fired ten rounds. 

(R.B.767-68,787,789). 

 Dell murdered his wife, four out of five of her children, and seriously injured 

the fifth. (R.B.764-68;775-806;794-97). He left his own two children sleeping and 

unharmed in a third bedroom. (R.B.788;791). 

 When the police arrived, Dell turned his gun on himself. (R.B.787;R.N.253). 
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3. Aftermath 

On September 28, 2010, one day after the murders, DCF placed the child 

protective investigator on administrative leave by virtue of his arrest. (R.B.241-42). 

Peretz Borman, DCF’s Southeast Regional Director, publicly acknowledged 

that DCF could have, and should have, done more. (R.B.238). Describing the 

investigation as “subpar,” (R.B.240) Mr. Borman cited a plethora of things that the 

child protective investigator was supposed to (but did not) do. 

(R.B.202,213,222,283-84). 

Mr. Borman conceded there was an inherent conflict in a child protective 

investigator investigating allegations of domestic violence that the investigator was 

facing himself, and that this child protective investigator failed to follow up. 

(R.B.239). Despite the charges against its child protective investigator, DCF didn’t 

perform a “second review” or reinvestigate his cases. (R.B.241). 

B. Course of Proceedings Below 

Michael Barnett initiated this personal injury and wrongful death suit against 

DCF for negligence in its investigation, and follow up. He alleged inter alia that 

DCF “repeatedly ignored the clear and obvious threats and danger presented by … 

Dell’s association with the Barnett children,” and took no reasonable precautions to 

protect them from a clear and present danger. (R.B.12-13). DCF’s sole 
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recommendation was that family members dial 911 during future incidents of 

domestic violence. (R.B.14,221). 

In separate counts, Mr. Barnett alleged that DCF owed a statutory non-

delegable duty to each child to use reasonable care in its investigative report, to 

comply with Chapter 39 of the Florida Statutes, the Florida Administrative code, and 

its own internal operating procedures, to ensure that all available relevant 

information was gathered, to implement appropriate safety plans, and to ensure 

appropriate follow up care and supervision to protect children from unreasonable 

risk of harm, including removing the children from a dangerous environment.(R.B.6-

13). DCF breached its duty to each child, by a host of actions and inactions. (R.B.6-

13). As a direct and proximate result, Dell shot four of Michael Barnett’s children. 

(R.B.16-26). Ryan Barnett, the sole surviving child, sought to recover for his own 

personal injury and the wrongful death of his mother. (R.B.26-29). 

Leroy Nelson, Jr. filed a wrongful death suit against DCF for the loss of his 

child citing the same authority and grounds. (R.N.7-20). 

DCF answered both complaints, raising the affirmative defense of sovereign 

immunity. (R.B.42-54, at p.53,¶3; R.N.125-33 at p.132,¶3). 

 The State Department of Financial Services (“DFS”) was granted leave to 

intervene in both cases (which were consolidated for limited purposes) to pursue a 

declaratory decree. (R.B.119-20; 758;760-61). DFS is the agency charged with 
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setting up the State Risk Management Fund, which insures state agencies, and is in 

charge of paying any judgments. (R.B.738-39). It petitioned for a declaration of 

rights “relative to coverage amounts available to be paid” pursuant to § 768.28(5), 

Fla. Stat. (2010). (R.B.744-47, at ¶14). This statute provided, in pertinent part, that: 

The state and its agencies shall be liable for tort claims in 

the same manner and to the same extent as a private 

individual under like circumstances, but liability shall not 

include punitive damages or interest for the period before 

judgment. Neither the state nor its agencies or subdivisions 

shall be liable to pay a claim or a judgment by any one 

person which exceeds the sum of $100,000 or any claim 

or judgment which, when totaled with all other claims or 

judgments paid by the state or its agencies or subdivisions 

arising out of the same incident or occurrence, exceeds 

the sum of $200,000…. (emphasis added). 

 

 After discovery, the fathers sought summary judgment on this portion of the 

sovereign immunity defense, while DFS pursued a declaratory decree. (R.B.318-32, 

807-19;R.N.182-224;468-480). 

 The fathers contended that “separate and distinct shooting incidents occurred 

as to each individual child,” that DCF knew or should have known of Dell’s 

numerous prior violent incidents and threats, had numerous opportunities to protect 

each child, and despite such knowledge “properly failed to properly act on behalf of 

each child to prevent the predictable killings from ever happening.” (R.B.321-22). 

The fathers phrased the issue to be determined as “whether the murders of four 

children and the shooting of a fifth child, by separate gunshots, delivered in separate 

https://www.westlaw.com/Document/N3DF292114A8211E6874EEF7972E9FF2E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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locations, at separate times,” are separate incidents or occurrences for purposes of 

the sovereign immunity cap.” (R.B.323). They also urged that DCF’s negligence 

exposed each vulnerable child to separate danger. (R.B.331). 

 DFS countered that the statute had to be “strictly construed,” there was only 

one incident, and that “[s]eparate incidents or occurrences in § 768.28(5) means 

separate causes of action.” (R.B.813,818). It limited the fathers’ separate suits to 

allegations of DCF’s negligence in its investigation of the January 2010 abuse report, 

urging that all claims asserted the same cause of action “to wit: the negligence of 

DCF in its performance of the abuse investigation…” (R.818). DFS was silent about 

DCF’s failure to follow up after closing its investigation, part and parcel of its 

alleged negligence. (R.B.15-16,¶60-61). 

The trial court wrestled with the legal issue, focusing on legislative intent. 

(R.B.863-929). It posited questions to both sides. (R.B.878-80;88-90;897-98;909-

910). The court specifically asked the defense the following: 

They had a duty. DCF had a duty and obligation to each 

one of the victims. Not in the aggregate, but to each 

separate one. Just like maybe three of the kids get treated 

good and two of them don’t, they have to deal with those 

two children. That is a separate cause of action for each 

individual. How do you get around that[?] 

 

[DFS counsel]:  The cap. The cap of 200,000 because it 

talks about the same incident or occurrence. In the TR 

case, it carries back to the cause of action. The cause of 

action is the count of negligence. (R.B.910). 
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* * * 

 

The Court:  Why can’t we use the clear and unambiguous 

interpretation on its face, what it says? 

 

[DFS counsel]: Then we have to go to the same 

occurrence, same occurrence or incident. And what does 

that mean? That means it goes back to the negligence of 

the Department because we’re talking about the tort… 

(R.B.920). 

 

The defense urged that, as used in § 768.28(5), the terms “claim,” “incident” and 

“occurrence” all referred to the underlying cause of action. (R.B.918-20). 

The trial court disagreed, finding that “each claim presented in this particular 

case, constitutes an independent incident or occurrence and therefore each wrongful 

death or personal injury claim is eligible for the $100,000 per person and $200,000 

per claim limitation found in Florida Statute § 768.28(5).” (emphasis added).4 

 After noting the issue presented was “one of first impression” and the 

legislature “did not define incident or occurrence” in § 768.28(5), the Fourth District 

reversed, and remanded for entry of a declaratory judgment in favor of DFS. It 

strictly construed the statute, and concluded that: 

The current case involves a single claim of negligence 

against the Department in the failure to properly 

investigate the family and the stepfather before closing its 

file. Thus, each estate’s claim and the claim of the injured 

child arise from the same incidence of negligence of the 

                                                           
4 Since both cases are pending and have yet to be resolved, the trial court could only 

determine the amount available by statute. 
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Department. Therefore, the $200,000 cap per incident or 

occurrence applies to limit recovery for all claims. 

 

State, Dep’t of Fin. Servs. v. Barnett, 262 So.3d at 754. 

 The District Court acknowledged a broader reading of the statute would 

support the trial court’s “reasonable” interpretation. Id. at 754; State, Dep’t of Fin. 

Servs. v. Barnett, 2019 WL 14097 at *1. Noting the number of high-profile mass 

shootings recently experienced in this state, some of which led to negligence 

complaints against state agencies, the District Court certified the question as a matter 

of great public importance. Id.  

This Court has jurisdiction. Art. V, § 3(b)(4), Fla. Const.; Fla. R. App. P. 

9.030(a)(2)(A)(5). 

STANDARD OF REVIEW 

 Statutory interpretation raises legal issues, reviewable de novo. Raymond 

James Fin. Servs. Inc. v. Phillips, 126 So.3d 186, 190 (Fla. 2013). When there is no 

genuine issue of material fact, this Court reviews a summary judgment de novo. 

Volusia County v. Aberdeen at Ormond Beach, L.P., 760 So.2d 126, 130 (Fla. 2000). 

SUMMARY OF THE ARGUMENT 

 This case does not involve an implied waiver of sovereign immunity, 

warranting strict construction of a statute. Section 768.28, Fla. Stat. (2010), 

expressly waives sovereign immunity, subject to certain limitations. The scope of 

https://www.westlaw.com/Document/I9bb5a1e0d0da11e8b93ad6f77bf99296/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_3926_754
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those limitations turns on the fair meaning of the statutory language, in context, at 

the time of the statute’s enactment. 

 The statute contains a limitation on the amount recoverable by any one person, 

which, in 2010, was $100,000. The statute also contains an aggregate limit on the 

amount of total claims or judgments ($200,000). For the aggregate limit to apply, 

the claims or judgments to be totaled must arise “out of the same incident or 

occurrence …” By use of this terminology, the statute imposes a limitation on the 

limitation. If claims or judgments arise out of different incidents or occurrences, 

there is no basis for their aggregation. 

 Each claim arose from a different “incident” or “occurrence,” made on behalf 

of different victims shot at different times and locations. The acts that caused the 

damage were the separate gunshots to which each victim was exposed. For that 

reason, the trial court’s order was correct and should be reinstated. 

 Assuming arguendo that DCF’s negligence is the touchstone, the Fourth 

District nevertheless erred in adopting too restrictive a view of the fathers’ respective 

complaints and the evidence. Each child (to whom DCF had a duty) had a separate 

claim arising from two different incidents or occurrences: (1) the original negligent 

investigation, closed by DCF in February 2010; and (2) DCF’s failure to follow up, 

in the face of additional police reports of domestic violence, and the arrest on 

domestic violence charges of its own child protective investigator. 
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ARGUMENT 

SHOOTINGS OF DIFFERENT VICTIMS, SEPARATED 

BY TIME AND LOCATION, RESULTING FROM THE 

NEGLIGENCE OF A STATE ACTOR OR ACTORS 

(WHICH OWE A DUTY TO EACH VICTIM) 

CONSTITUTE DIFFERENT “INCIDENTS” OR 

“OCCURRENCES” FOR PURPOSES OF THE AMOUNT 

AVAILABLE UNDER § 768.28(5), WITHOUT FILING A 

CLAIMS BILL 

 

A. Historical Perspective 

The doctrine of sovereign immunity stems from common law, and the laws 

and practices of our English ancestors. See Seminole Tribe of Florida v. Florida, 517 

U.S. 44 (1996) (Americans took their understanding of sovereign immunity from 

Blackstone; which remained a common law rule here, as it was in the mother 

country.) Sovereign immunity was adopted by the federal government, as well as the 

majority of American states. The general rule, was that “state governments, their 

agencies, and their subdivisions [could] not be sued in state courts without state 

consent.” Cauley v. City of Jacksonville, 403 So.2d 379, 381 (Fla. 1981). 

Florida vested the power to waive sovereign immunity in its legislature at an 

early date. See Art. VI, § 19, Fla. Const. (1868) (“Provision may be made by general 

law for bringing suit against the state as to all liabilities now existing or hereafter 

originating.”) (currently Art. X, § 13, Fla. Const.). However, exercise of such power 

is of relatively recent vintage. See Gerald T. Wetherington and Donald I. Pollock, 

Tort Suits against Governmental Entities in Florida, 44 FLA. L. REV. 1, 26 (1992). 
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Spangler v. Florida State Turnpike Authority, 106 So.2d 421 (Fla. 1958) is 

the seminal case cited for “strict construction,” but preceded the enactment of 

statutes expressly waiving sovereign immunity. At issue were certain statutes which 

merely authorized public entities, including the Turnpike Authority (a state agency), 

to “sue or be sued” or to “prosecute and defend.” This Court deemed such 

generalized statements wholly inadequate to constitute a waiver, which could “not 

be reached as a product of inference or implication.” In language quoted ever since, 

the Court wrote that: 

The so-called waiver of immunity statutes are to be strictly 

construed. This is so for the obvious reason that the 

immunity of the sovereign is a part of the public policy. It 

is enforced as a protection of the public against profligate 

encroachments on the public treasury. Id. at 424. 

(emphasis added) 

 

 Spangler’s resort to “strict construction” clearly arose in the context of efforts 

to imply a waiver, in the absence of express legislative authority. 

In 1969, eleven years after Spangler was decided, the statutory framework 

changed. In its first foray into express waiver, the legislature enacted § 768.15, Fla. 

Stat. (1969), by which the state “for itself and its counties, agencies, and 

instrumentalities waive[d] immunity for liability for the torts of officers, employees 

or servants committed in the state.” See generally Carlile v. Game and Fresh Water 

Fish Comm’n, 354 So.2d 362, 364 (Fla. 1978) (Florida’s Tort Claims Act of 1969 

https://www.westlaw.com/Document/Ia31fc5b70c6c11d9bc18e8274af85244/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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https://www.westlaw.com/Document/Ia10773620c7411d9bc18e8274af85244/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_364


 

18 

ROSS & GIRTEN 
Two Datran Center, Suite 1701, 9130 South Dadeland Boulevard, Miami, Florida 33156 ●Tel: (305) 670-8010 ● E-mail: rossgirten@laurilaw.com 

 

“was the Legislature’s first experiment with the waiver of sovereign immunity in the 

area of torts.”) 

Section 768.15 provided that “[t]he state, for itself and its counties, agencies 

and instrumentalities shall be liable in the same manner as a private individual…” It 

expressly excluded certain categories of claims, including those arising out of the 

performance or failure to perform discretionary functions, licensure and permitting, 

as well as recovery of punitive damages. § 768.15, Fla. Stat. (1969). 

Section 768.15 imposed no statutory limit on recovery, and remained in effect 

for only one year. See Ch. 69-116 & 69-357, Laws of Fla. Only a handful of cases 

were decided under this statute. See State Farm Mut. Auto Ins. Co. v. Lasker, 290 

So.2d 532 (Fla. 1974); Willits v. Askew, 279 So.2d 1 (Fla. 1973). 

In 1973, the Florida legislature enacted an entirely new statute. Section 

768.28, Fla. Stat. (1973) was titled: 

An act relating to claims against the state; authorizing suits 

against the state or any of its agencies or political 

subdivisions for the tortious acts of their employees; 

providing a definition; providing for assistance; providing 

for appeal; providing for maximum claims; providing 

for notice; providing for service; providing a maximum on 

attorneys fees; providing that officers and employees shall 

not be personally liable; providing the limitations of this 

act shall not apply when the entity had insurance; 

providing that the state or its agencies or subdivisions 

purchase insurance if allowed by law; providing that 

claims must be filed within a certain period; providing that 

no action may be brought under certain circumstances; 

providing an effective date.  

https://www.westlaw.com/Document/N3F55BA707E4F11DA8F1DA64F3D0F013D/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Ch. 73-313, § 1, Laws of Fla. (emphasis added). 5 

 

 In subsection one, the state “for itself and for its agencies and subdivisions” 

expressly waived sovereign immunity for liability for torts “but only to the extent 

specified in the act.” Subsection 5 provided that: 

The state and its agencies and subdivisions shall be liable 

for tort claims in the same manner and to the same extent 

as a private individual under like circumstances, but 

liability shall not include punitive damages or interest for 

the period prior to judgment. Neither the state nor its 

agencies or subdivisions shall be liable to pay a claim or a 

judgment, by any one person which exceeds the sum of 

$50,000, or any claim or judgment or portions thereof, 

which, when totaled with all other claims or judgments 

paid by the state arising out of the same incident or 

occurrence exceeds the sum of $100,000… Ch. 73-313, 

§1(5), Laws of Fla. 

 

It further provided that: 

[A]ctions at law against the state or any of its agencies or 

subdivisions to recover damages in tort for money 

damages…for injury or loss of property, personal injury or 

death caused by the negligent or wrongful act or omission 

of any employee of the agency or subdivision while acting 

within the scope of his office or employment under 

circumstances in which the state or such agency or 

subdivision, if a private person, would be liable to the 

claimant in accordance with the general laws of this state, 

                                                           
5 A bill’s title “may be helpful in determining legislative intent.” See Kasischke v. 

State, 991 So.2d 803, 809 (Fla. 2008); State v. Webb, 398 So.2d 820, 825 (Fla. 

1981)(“The title is more than an index to what the section is about or has reference 

to; it is a direct statement by the legislature of its intent.”) 
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may be prosecuted subject to the limitations specified in 

this act. 

 

Ch. 73-313, § 1(1), Laws of Fla. 

 

The legislature clearly contemplated the purchase of insurance by state actors, 

through subsection 10, which provided, in pertinent part, that: 

If the state or its agency or subdivision is insured against 

liability for damages for any negligent or wrongful act, 

omission or occurrence for which action may be brought 

pursuant to this section, then the limitations of this act 

shall not apply to actions brought to recover damages 

therefore to the extent such policy of insurance shall 

provide coverage…. 

 

Ch. 73-313, § 1(10), Laws of Fla. 

 

A 1974 bill made modifications to other subsections, irrelevant here. See Ch. 

74-234, § 1, Laws of Fla. 

Save for the amounts recoverable today, the language at issue has survived 

intact. Section 768.28(5), Fla. Stat. (2017).6  State actors continue to be authorized 

to purchase insurance, but, over time, the language of this provision has changed. Id.

   

                                                           
6 The statutory limits were increased to $100,000 per person, and $200,000 for all 

claims “arising out of the same incident or occurrence” in 1981. See Ch. 81-317, §1, 

Laws of Fla. They were further increased to $200,000 per person, and $300,000 for 

all claims “arising out of the same incident or occurrence,” by an amendment which 

went into effect October 1, 2011, and only applies to claims arising on or after that 

date. See Ch. 10-26, §§ 1-2, Laws of Fla. 
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B. Terms Used in Section 768.28(5) Have Different Meanings, 

which Are Not Interchangeable 

 

The instant case does not involve waiver by implication, or the need to resort 

to strict construction. It turns on the meaning of terms in an express waiver statute. 

See Fla. Dep’t of Transp. v. Schwefringhaus, 188 So.3d 840, 846 (Fla. 2016) (actions 

against state actors based on express written contracts are not limited by §768.28(5), 

because the statute on its face, only applies to tort claims); see generally Hardee 

County v. FINR II, Inc., 221 So.3d 1162, 1168 (Fla. 2017) (Lawson, J., concurring) 

(where the text of the Bert Harris Act reflected a limited waiver of sovereign 

immunity which resolved the case, there was no need to resort to canons of 

construction); Maggio v. Florida Dep’t of Labor and Employment Sec., 899 So.2d  

1074, 1078 (Fla. 2005) (where Florida Civil Rights Act defined “employer” to mean 

a “person,” which included “the state, or any governmental entity or agency,” the 

statute evidenced “a clear, specific and unequivocal intent” to waive sovereign 

immunity); Klonis v. State, Dep’t of Revenue, 766 So.2d 1186, 1189 (Fla. 1st DCA 

2000) (while a waiver of sovereign immunity must be “clear, specific and 

unequivocal … no particular magic words are required … [and] we must presume 

that the Florida Legislature … ‘[said] what it meant, and meant what it said.’”)  

The legislature did not define the terms “incident or occurrence” as used in 

§768.28(5). The Fourth District began with the premise that “Limited case law has 

applied the statute to cases involving multiple claimants and a single tortious act.” 
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Dep’t of Fin. Serv. v. Barnett, 262 So.3d at 752. While this statement is legally 

correct, it is the wrong starting point for analysis, since the entire issue before the 

court was whether each claim arose from different “incidents or occurrences.”  

With regard to questions of statutory interpretation, where the legislature has 

not defined the words used, statutory language should be accorded ordinary, 

everyday meaning. See Debaun v. State, 213 So.2d 747, 751 (Fla. 2017); ANTONIN 

SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 

69 (2012). 

This Court first looks to ordinary definitions derived from dictionaries. See 

Debaun, 213 So.3d at 751 (term “sexual intercourse” encompassed acts beyond 

penal/vaginal contact); Dudley v. State, 139 So.3d 273, 279 (Fla. 2014) (term 

“mentally defective” went beyond legal definition of insanity, and connoted 

significantly diminished judgment); Trinidad v. Florida Peninsula Ins. Co., 121 

So.3d 433, 438 (Fla. 2013) (“replacement costs” meant more than actual cost, and 

included general contractor’s profit and overhead). 

In the instant case, the fathers assert that: (1) they have four separate claims 

for the deaths of each of their four children; (2) Ryan Barnett has two separate claims 

for his own personal injuries and the death of his mother; and (3) each of the claims 

has a $100,000 per person limit and a $200,000 aggregate cap because each arose 

from different “incidents or occurrences.” The fathers’ argument is based on the fair 
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meaning of the terms used in § 768.28(5), Fla. Stat. (2010), at the time of the statute’s 

adoption, used in the context of the statute, as a whole. 

A claim is a “demand for something due or believed to be due” or “a right to 

something.” WEBSTER’S NEW COLLEGIATE DICTIONARY 1014 (150th Anniv. Ed. 

1981). One individual may have more than one claim. See Zamora v. Florida 

Atlantic Univ. Bd. of Trustees, 969 So.2d 1108 (Fla. 4th DCA 2008) (plaintiff was 

entitled to separate statutory cap of $100,000 for each of two separate claims of age 

discrimination and retaliation). 

An individual may bring that individual’s claim, as well as those of another, 

in a representative capacity. See Youngblood v. Taylor, 89 So.2d 503 (Fla. 1956) 

(father was not barred by principles of res judicata from bringing suit in his own 

capacity after he lost negligence suit brought as his child’s next friend over the same 

auto accident; child was the real party in interest in the first suit, and they had 

separate and independent claims). 

The individual limitation found in § 768.28(5) applies to each person with a 

separate claim. See State, Bd. of Regents v. Yant, 360 So.2d 99 (Fla. 1st DCA 1978) 

(a mother and her six year old child, who were injured as a result of a state agency’s 

negligence, had separate claims, and were each entitled to per person limit, subject 

only to the aggregate cap); State, Dep’t of Transp. v. Knowles, 388 So.2d 1045 (Fla. 

2d DCA 1980) (husband injured by negligence of DOT employee in auto accident, 
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and wife with separate consortium claim, were entitled to $80,000 judgment, which 

was within the combined limits for separate parties). State, Dep’t of Health & 

Rehabilitative Servs. v. T.R., 847 So.2d 981 (Fla. 3d DCA 2002) (two children 

abused by third persons while in state custody each entitled to $100,000 for the 

department’s negligence). 

In contrast, the aggregate damages limit is triggered when multiple claimants 

seek damages “arising out of the same incident or occurrence.” § 768.28(5), Fla. 

Stat. (2010). If claims or judgments arise out of different incidents or occurrences, 

there is no basis to limit them. Use of the term “the same” connotes a limitation on 

the aggregate limitation, and prevents the unfair aggregation of claims or judgments. 

We, turn, once again, to the plain meaning of the statute. 

The term “same” modifies “incident or occurrence.” It is not confusing or 

ambiguous and means “being one without addition, change or discontinuance: 

identical,” WEBSTER’S NEW COLLEGIATE DICTIONARY 1014 (150th Anniversary Ed. 

1981), “identical; not different,” THE ENGLISH OXFORD DICTIONARY (Oxford 

English Press 2018), or “being one without addition, change or discontinuance: 

identical.” MERRIAM-WEBSTER DICTIONARY (Merriam-Webster, Inc. 2018). 

An “incident” is defined as “an instance of something happening; an event or 

an occurrence,” THE ENGLISH OXFORD DICTIONARY (Oxford English Press 2018), 

“an individual occurrence or event,” dictionary.com (2018), “an occurrence of an 
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action or a situation that is a separate unit of experience,” Merriam-Webster.com 

(2018), or “a separate and definite occurrence.” WEBSTER’S II NEW COLLEGIATE 

DICTIONARY 977 (Riverside Ed. 1995). 

The term “occurrence” is defined as “something that takes place, the action or 

process of happening,” WEBSTER’S NEW COLLEGIATE DICTIONARY 1014 (150th 

Anniv. Ed. 1981), an “incident or event,” THE ENGLISH OXFORD DICTIONARY 

(Oxford English Press 2018), “the action, fact or instance of occurring,” 

dictionary.com (2018), or “something that occurs; the action or fact of happening or 

occurring.” Merriam-Webster.com (2018). 

An individual may have more than one claim arising out of different 

incidents. Thus, in Pierce v. Town of Hastings, 509 So.2d 1134 (Fla. 5th DCA 1987), 

Pierce sued for malicious prosecution and false imprisonment, when he was 

punished on two occasions, separated by time and arrest, for violating an ordinance 

regulating operation of a business on Sunday. Pierce secured a $65,000 judgment, 

which was more than $50,000 per person, but less than the $100,000 aggregate. This 

judgment was affirmed on appeal. When Pierce sought mandamus to compel 

payment, the trial court issued the writ, but limited the judgment to $50,000, 

determining that “the two arrests constituted one incident because they were based 

on the same ordinance …”  
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The Fifth District disagreed, reasoning that: “The facts are undisputed that 

Pierce was arrested on two separate occasions thus constituting two incidents or 

occurrences. The fact that both arrests were based on the same ordinance is 

immaterial.” Id. at 1136. It reversed and remanded for entry of a writ directing the 

town to pay the full $65,000 judgment; the trial court’s finding that “there was only 

one incident because both arrests arose out of enforcement of the same ordinance is 

patently incorrect as a matter of law.” Id. 

In Zamora v. Florida Atlantic Univ. Bd. of Trustees, 969 So.2d at 1108, 

Zamora alleged that the University passed over him for promotion on account of his 

age, and retaliated against him when he subsequently filed complaints concerning 

his treatment, as well as pay discrimination in the engineering department where he 

worked. A jury awarded $83,596 for age discrimination and $37,000 for retaliation, 

the total of which exceeded the $100,000 limit on a “claim or judgment by any one 

person.” At the University’s request, the trial court limited recovery to $100,000. 

The Fourth District reversed and remanded with instructions to apply a 

separate statutory cap of $100,000 (including attorneys fees) to each claim, because 

they arose from “separate incidents.” It refused to penalize Zamora for bringing his 

claims together in one suit as a matter of efficiency, when they involved “two 

completely separate injuries.” Id. at 1114. 
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 In Sch. Bd. of Broward County v. Greene, 739 So.2d 668 (Fla. 4th DCA 

1999), derogatory statements gathered in a disciplinary investigation were placed in 

a teacher’s file, and released by the School Board without prior notice when the 

teacher ran for a school board seat. The teacher sued for negligence and invasion of 

privacy, and the jury awarded a total $850,000. The parties agreed that collection of 

the judgment should be limited by § 768.28(5), but disputed the number of “incidents 

or occurrences” involved in the claim. The teacher urged there were two occurrences 

which involved: (1) placing the information in her file; and (2) releasing the 

information to the public.  

 The Fourth District focused on the fact that, at trial, damages were awarded 

based solely on evidence and argument about release of information to the public, 

which therefore constituted “a single incident or occurrence.” Id. at 670. “[N]either 

the jury instructions nor the verdict form presented the issue of placing information 

in the personnel file to the jury.” The District Court left open the possibility of a 

different result, on another day, based on different allegations and proof. 

In State, Dep’t of Health & Rehabilitative Servs. v. T.R., 847 So.2d 981 (Fla. 

3d DCA 2002), two children brought suit against the agency now known as DCF for 

negligently failing to protect them from the abuse of others while in state custody, 

and negligently failing to arrange their adoption. The case proceeded to a jury, which 

awarded each child in excess of $2 million dollars. 
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 The Third District reversed, because the trial court required a jury to 

determine the number of incidents of abuse, operating under an incorrect assumption 

that the children could then recover for each identified act of negligence. The court 

outlined two conflicting views of the proper interpretation to be accorded 768.28(5). 

The first, detailed in Comer v. City of Palm Bay, 147 F. Supp. 2d 1292 (M.D. Fla. 

2001), concluded that a single plaintiff will always have, at most, one claim of 

$100,000. The second, detailed in Pierce, authorized consideration of the number of 

incidents. The Third District concluded its task was “not to set out a rule for every 

eventuality,” but to apply the statute to the case. Dep’t of H.R.S. v. T.R., 847 So. 2d 

at 985. For purposes of considering the individual cap under § 768.28(5), each child 

had a single claim for the department’s negligence while in its care. Id. at 986.7 

 In Public Health Trust of Miami-Dade County v. Rolle, 88 So.3d 191 (Fla. 3d 

DCA 2011), a minor child, through her mother, and the mother, individually, sued a 

plethora of medical providers (including Broward Hospital District for the acts of 

Memorial Regional Hospital and Public Health Trust of Dade for the acts of Jackson 

Memorial Hospital) for negligent treatment and care from the date of the minor’s 

1996 birth. 

                                                           
7 The Eleventh Circuit similarly noted the distinction between recovery per person 

and per incident. See Bradshaw v. Sch. Bd. of Broward County, Fla., 486 F.3d 1205, 

1209 n.1 (11th Cir.2007). It refused to weigh in where the plaintiff made no claim 

that there were separate incidents of sexual harassment. Id. 
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 In 1999, doctors at Jackson Hospital amputated four of the minor’s limbs, 

when she presented to the emergency room in imminent danger. Plaintiffs alleged 

that quicker action would have obviated the need for amputation. 

 After the Broward Hospital District settled with the minor and her family for 

$200,000, the Public Health Trust sought summary judgment. It urged inter alia that 

it was immune from suit under § 768.28(5) “because another government entity, the 

Broward Hospital District, had already paid the maximum that the state and its 

political subdivisions could be required to pay.” 

 The trial court denied summary judgment, and the Third District, thereafter, 

denied certiorari, reasoning that “it is by no means certain at this time that the Trust’s 

alleged negligence ‘[arose] out of the same incident or occurrence’ as did the alleged 

negligence of Memorial Regional Hospital, now settled. This is a question for 

another day, should it arrive.” Id. at 193. 

 In sum, there is no rote methodology. The foregoing cases recognize that 

temporal and factual distinctions, apart from the nature of the underlying cause of 

action, may give rise to different “incidents or occurrences.”  

C. The Present Case 

This case involves multiple claims arising from separate duties owed by DCF 

to each child, and six separate and distinct shootings which arose out of different  

“incidents and occurrences.” Six individuals (five of them children) were shot, with 
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each shooting incident requiring a separate act with a beginning (targeting each 

selected child and their mother), a middle (aiming a gun at the targeted individual), 

and an end (firing the shots causing injury or death). Each shooting incident was 

committed at different points in time, in different parts of the home, and directed at 

a specific targeted individual. 

The trial court considered a home schematic, photographs, and forensic 

evidence. They showed that Dell’s first stop was the bedroom of Ryan. After 

shooting Ryan at close range, Dell continued through the home, and located Bryan, 

Daniel, Diane and Javon. Dell physically walked up to where each child was located, 

determined each was not his child, and delivered discrete and fatal shots to each 

while these children lay in their respective beds. Dell then shot Natasha point blank, 

and left her body in the hallway. 

At the time of its enactment, § 768.28(5) was the first sovereign immunity 

statute to use the term “incident or occurrence,” and did so in conjunction with a 

subsection which contemplated the purchase of liability insurance. The fathers are 

not the first to turn to insurance law by analogy, since that’s where the statutory 

language appears to have originated. 

In Rumbough v. City of Tampa, 403 So.2d 1139 (Fla. 2d DCA 1981), a 

landowner sued the City for nuisance damages as a result of noxious fumes 

emanating from the expansion of a city owned and operated landfill. 
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The trial court entered summary judgment for the City, finding that expansion 

of the landfill constituted a “discretionary function,” and that, in any event, the City 

had already paid the aggregate limit to other landowners. It specifically noted the 

complaint’s “allegations of nuisance at the landfill constituted a single act or 

occurrence” under § 768.78(5), Fla. Stat. (1979). Rumbough, 403 So.2d at 1140. 

The Second District affirmed. It concluded that the statute waived sovereign 

immunity for an ongoing nuisance, since this qualified as a “wrongful act.” Here, 

however, Rumbough’s complaint was over the City’s expansion of the landfill, 

which was quintessentially immune as planning, not operational, activity. 

Faced with Rumbough’s contention that there were no prior “incidents or 

occurrences” because the nuisance was ongoing, the Second District turned to the 

source of the statutory language: 

In ordinary parlance, the word incident refers to an event 

or happening of moment rather than something occurring 

over a period of time. Thus we must focus on the broader 

term “occurrence.” There has been frequent litigation over 

the word “occurrence” in the insurance field. Insurance 

coverage for occurrences is generally interpreted to 

include liability for damages which are inflicted over a 

period of time. E.g. Grand River Lime Co. v. Ohio 

Casualty Insurance Co., 32 Ohio App.2d 178, 289 N.E.2d 

360 (1972). 1 R. Long, The Law of Insurance Liability s 

1.25 (1980). Admittedly, most liability insurance policies 

broadly define the word occurrence. Yet, by using the 

word occurrence in the statute, the legislature may have 

intended that it receive a similar interpretation since the 

limited waiver of sovereign immunity contemplates that 
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governmental agencies might carry liability insurance up 

to the statutory maximum of liability. 

 

Rumbough, 403 So.2d at 1142-43. 

 Pollution, contamination, noise and smells (the source of continuing nuisance 

claims) are, by their nature, not susceptible to division by increments of time, or 

other measurements. See generally Rumbough, 403 So.2d at 1143. 

 In contrast, this case involves the murder of five people (4 of them children), 

and the serious injury of a sixth, as a result of DCF’s negligence. Each claim was 

made on behalf of different victims, shot at different times and locations, by the same 

aggressor. Each claim arose from a different “incident” or “occurrence,” readily 

divisible and measurable by increments of time and place. 

In Koikos v. Travelers Ins. Co., 849 So.2d 263 (Fla. 2003), an analogous case, 

this Court ruled that separate shootings of different victims, in quick succession, 

constituted separate “occurrences” for purposes of liability insurance limits. The 

facts are these. 

Koikos rented his restaurant for a fraternity graduation party. A heated 

exchange between fraternity members and putative guests, who were turned away, 

led to the return of one of the guests with a handgun. He shot two victims, both of 

whom sued Koikos, claiming the restaurant was negligent in providing security. 

Koikos, in turn, brought a declaratory judgment action against the restaurant’s 

insurer. After this action was removed to federal court, the parties filed cross-
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motions for summary judgment seeking a determination of whether the shootings 

constituted one occurrence (for a policy limit of $500,000) or two separate 

occurrences (the policy limit multiplied by 2, or $1 million dollars). 

The District Court rejected Koikos’ argument that each injury-producing shot 

constituted a separate “occurrence,” reasoning that the claims at issue “arose out of 

one basic event or series of events,” i.e. Koikos’ alleged negligence in providing 

adequate security.8 The Eleventh Circuit certified the question to this Court. 

The focus of the certified question was whether the incidents that gave rise to 

the litigation constituted one or more occurrences under a liability insurance policy. 

The policy defined an “occurrence” as an “accident, including continuous or 

repeated exposure to substantially the same general harmful conditions,” but did not 

define the term “accident.” This Court sided with Koikos, because of changes in 

liability coverage in 1966 and 1972. Those changes substituted the term 

“occurrence” for “accident,” which was deemed too restrictive and unsatisfactory. 

Id. at 267. 

This Court concluded there were multiple occurrences because the occurrence 

was “the act which causes the damage,” i.e. the separate acts of shooting. Id. at 271. 

Accord New Hampshire Ins. Co. v. RLI Ins. Co., 807 So.2d 171 (Fla. 3d DCA 2002) 

                                                           
8 Virtually the same analysis was adopted by the Fourth District in this case. State, 

Dep’t of Fin. Servs. v. Barnett, 262 So.3d at 754. 
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(trial court properly found three occurrences where “the aggressor fired three shots, 

at separate times, and injured three separate persons, killing two”); American 

Indemnity Co. v. McQuaig, 435 So.2d 414, 416 (Fla. 5th DCA 1983) (finding three 

separate occurrences, when the aggressor fired separate shots injuring separate 

individuals). The victims were further not “exposed” to the restaurant’s negligent 

failure to provide security. “If the victims were ‘exposed’ to anything, it was the 

bullets fired from the intruder’s gun.” Koikos, 849 So.2d at 268. 

In the present case, “the acts which caused the damage” were separate 

gunshots. The victims were “exposed” to separate shootings by a known aggressor 

at distinct increments of time and locations, clearly evidencing different incidents 

and occurrences. As in Koikos, where each delivery of a separate gunshot in rapid 

succession constituted separate incidents or occurrences, the facts in this case reveal 

severable incidents. Each shooting constituted a different incident or occurrence for 

purposes of the aggregate sovereign immunity cap. 

In sum, the Court should reverse the Fourth District’s decision with directions 

to reinstate the trial court’s order. That order is consistent with the fair meaning of 

§768.28(5), and this Court’s decision in Koikos.  

  

https://www.westlaw.com/Document/I20d3044a0d5d11d9821e9512eb7d7b26/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_416
https://www.westlaw.com/Document/I20d3044a0d5d11d9821e9512eb7d7b26/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_735_416
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 D. No “Single Tortious Act” 

 On motion for summary judgment, all facts and reasonable inferences from 

those facts must be construed in favor of the non-movant. Willis v. Gami Golden 

Glades, LLC, 967 So.2d 846, 849 (Fla. 2007). 

Assuming arguendo that DCF’s negligence is the touchstone for determining 

whether multiple claims “arose out of the same incident or occurrence,” the Fourth 

District nevertheless erred in adopting too restrictive a view of the Fathers’ 

respective complaints, and in construing the evidence in the light most favorable to 

DCF and DFS, as intervenor. 

 DCF owes a duty to each child to adequately investigate known or suspected 

abuse, abandonment or neglect reported through its central abuse hotline. See 

§39.301(1), Fla. Stat. (2009). DCF owes other duties imposed by statute and 

administrative regulation. See § 39.301(3) (requiring DCF to maintain a master file 

“for each child” whose report is accepted by the central abuse hotline for 

investigation); § 39.301(9)(a)(requiring an on-site protective investigation, which 

inter alia determines the immediate and long-term risk to each child by conducting 

state and federal record checks); § 39.301(8)(b) (requiring the department to file a 

petition for dependency if determined that the child is in need of protection or 

supervision by the court). Fla. Admin. Code R. 65C-29.003 (2010) (governing child 

protective investigations). 
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 The training provided to child protective investigators “must include 

instruction on how and when to use the injunction process … to remove a perpetrator 

of domestic violence from the home as an intervention to protect the child.” 

§39.301(9)(a)(6). Fla. Stat. (2009). The filing of one report does not preclude further 

investigative activities. Such activities “shall be conducted” any time it is determined 

these are necessary for the safety of a child. § 39.301(9)(d), Fla. Stat. (2009). 

 These obligations are operational in nature. See Dep’t of Health and 

Rehabilitative Servs. v. Yamuni, 529 So.2d 258, 260 (Fla.1988) (interpreting 

obligations of predecessor agency under predecessor statutes); State, Dep’t of 

Children and Family Servs. v. Amora, 944 So.2d 431, 436 (Fla. 4th DCA 2006) 

(applying Yamuni to DCF and the current statutory scheme). 

 The “Kayla McKeon Child Protection Act,” found in Chapter 39, went into 

effect long before the events detailed here. The legislature listed the following 

reasons for its enactment in a series of “Whereas” clauses: 

• national statistics indicate that 46 percent of children who 

died as a result of child abuse or neglect had prior contact 

with the state child protection agency, and 

 

• more than 79,000 children in Florida were abused or 

neglected in fiscal year 1997-1998, and a number of these 

children died as a result of being abused, and 

 

• 10 percent of the abused or neglected children in this state 

are abused or neglected against within 1 year after the case 

https://www.westlaw.com/Document/N60EE8E505B1F11E7831A9F63A07CEDB1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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was closed by the Department of Children and Family 

Services, and 

 

• the Legislature abhors a child protection system that 

allows a child who is known to be at serious risk to 

remain in a dangerous home and be further harmed, 

even killed, and  

 

• the recent deaths of children in this state which resulted 

from the maltreatment of children by their parents, 

family/members, or caregivers emphasize the need to 

enhance the protection of the health and safety of 

children served by Florida’s child protection system by 

means that include strengthening the identification and 

assessment of those parent, family members or other 

caregivers who are involved in or at risk of engaging in 

abusive or neglectful behavior… 

 

1999 Fla. Sess. Law. Serv. Ch.99-168. (emphasis added). 

 Viewing this strictly from the vantage point of DCF’s negligence, each child 

had a separate claim arising from two different incidents or occurrences on the part 

of DCF: (1) when DCF closed its file in February 2010 after a negligent investigation 

by its child protective investigator; and (2) thereafter, when DCF’s child protective 

investigator was himself arrested for domestic abuse, and there were additional 

police reports of domestic violence emanating from the same home, which DCF 

failed to investigate. 

 In sum, the Fourth District construed the fathers’ complaints too narrowly, 

and the evidence too favorably to DCF, when it determined this case involved “a 

single tortious act.” 
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CONCLUSION 

 As rephrased by the fathers, the certified question should be answered 

affirmatively. The Fourth District’s decision should be reversed and the case 

remanded with directions to reinstate the trial court’s order. Alternatively, if viewed 

solely from the perspective of DCF’s negligence, the decision should still be 

reversed and remanded with directions to treat each claim as arising out of two 

different “incidents or occurrences.” 

  



 

39 

ROSS & GIRTEN 
Two Datran Center, Suite 1701, 9130 South Dadeland Boulevard, Miami, Florida 33156 ●Tel: (305) 670-8010 ● E-mail: rossgirten@laurilaw.com 

 

      Respectfully submitted, 

    H.T. Smith, Esquire 

      Law Offices of H.T. Smith, P.A. 

    Attorneys for Plaintiff/Petitioner Barnett 

     2655 LeJeune Road, #304 

     Miami, FL 33134 

     Tel: (305) 324-1845 

     ht@htsmithpa.com 

 

     John W. McLuskey, Esquire  

     Lisa A. Riddle, Esquire 

     McLuskey, McDonald & Hughes, P.A. 

     Attorneys for Plaintiff/Petitioner Barnett 

     The Barrister Building 

     8821 S.W. 69th Court 

     Miami, FL 33156 

     Tel: (305) 662-6160 

     eservice@mmlawmiami.com 

     jmcl@mmlawmiami.com 

     lriddle@mmlawmiami.com 

     asantamaria@mmlawmiami.com 

     fhudson@mmlawmiami.com 

 

     Lauri Waldman Ross, Esquire 

     Ross & Girten 

  Appellate Co-Counsel for  

Plaintiff/Petitioner Barnett 

     Two Datran Center, Suite 1701 

     9130 S. Dadeland Boulevard 

     Miami, FL 33156 

     Tel: (305) 670-8010 

     RossGirten@Laurilaw.com 

 

      By:    /s/ Lauri Waldman Ross        

       Lauri Waldman Ross, Esq. 

       (Fla. Bar No.: 311200) 

 

     

mailto:ht@htsmithpa.com
mailto:eservice@mmlawmiami.com
mailto:jmcl@mmlawmiami.com
mailto:lriddle@mmlawmiami.com
mailto:asantamaria@mmlawmiami.com
mailto:fhudson@mmlawmiami.com
mailto:RossGirten@Laurilaw.com


 

40 

ROSS & GIRTEN 
Two Datran Center, Suite 1701, 9130 South Dadeland Boulevard, Miami, Florida 33156 ●Tel: (305) 670-8010 ● E-mail: rossgirten@laurilaw.com 

 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 

electronically filed via Florida Courts eFiling Portal and served via electronic mail 

pursuant to Judicial Rule of Administrative Procedure 2.516 on this  1st  day of May, 

2019 to: 

 

Brittany O. Finkbeiner, Esquire   Vincent E. Miller, Esquire 

Daniel R. Russell, Esquire   55 S.E. 2nd Avenue 

William D. Hall, Esquire    Delray Beach, FL 33444 

Marc W. Dunbar, Esquire   Attorney for LeRoy Nelson, Jr. 

Law Firm of Dean Mead & Dunbar  vincent3miller@att.net 

215 S. Monroe St., Suite 815   vmiller@vemlaw.com 

Tallahassee, FL 32301     

bfinkbeiner@deanmead.com 

drussell@deanmead.com 

whall@deanmead.com 

mdunbar@deanmead.com 

 

Karen M. Nissen, Esquire 

Vernis & Bowling of Palm Beach, P.A. 

884 U.S. Highway One 

North Palm Beach, Florida 33408 

knissen@florida-law.com 

rrumpf@florida-law.com 

pbfiling@florida-law.com 

       By:    /s/ Lauri Waldman Ross        

        Lauri Waldman Ross, Esq. 

        (Fla. Bar No.: 311200 

 

CERTIFICATE OF TYPE SIZE AND FONT 

 

 I hereby certify that the Type Size and Font used in this brief is New Times 

Roman, 14 pt. 

       By:    /s/ Lauri Waldman Ross 

             Lauri Waldman Ross, Esq. 

 

mailto:vincent3miller@att.net
mailto:vmiller@vemlaw.com
mailto:bfinkbeiner@deanmead.com
mailto:drussell@deanmead.com
mailto:whall@deanmead.com
mailto:mdunbar@deanmead.com
mailto:knissen@florida-law.com
mailto:rrumpf@florida-law.com
mailto:pbfiling@florida-law.com

