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~upreme ~ourt of jflorilla 
/0-(Q(o~ 

PERCURIAM. 

No. SCl3-46 

MARVIN CANNON, 
Appellant, 

vs. 

STATE OF FLORIDA, 
Appellee. 

[September 24, 2015] 

This case is before the Court on appeal from a judgment of conviction of 

first-degree murder and a sentence of death. We have jurisdiction. See art. V, § 

3(b)(l), Fla. Const. For the reasons stated below, we affirm the convictions and 

sentences, including the sentence of death. 

FACTS AND PROCEDURAL HISTORY 

Sean Neel and Zechariah 1 Morgan were coworkers at Florida State Hospital 

and had been friends for over twenty years. In the fall of 20 I 0, Mr. Morgan and 

I. The record presents some inconsistency as to the spelling of this victim's 
first name. We will refer to him as Mr. Morgan. 
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Mr. Neel became involved in the purchase of com, known as "deer com," from the 

defendant, Marvin Cannon. On December 24, 2010, Mr. Morgan and Mr. Neel 

drove to a convenience store to pick up Cannon. Mr. Neel understood the purpose 

of this trip to be the completion of a com purchase. While waiting at the store, the 

two men noticed two people walking down the street toward them. Mr. Neel had 

never met or spoken with Cannon, but was familiar with Cannon's father. Because 

of Cannon's resemblance to his father, Mr. Neel recognized Cannon as one of the 

two men walking toward the truck, but did not recognize the other man. Mr. Neel 

would later discover that the second man's name was Anton2 McMillian. Cannon 

and McMillian walked to Mr. Morgan's side of the truck, and Mr. Morgan began 

to explain that there was no additional room in the truck for anyone other than 

Cannon. Mr. Morgan was driving a four-door, Ford "King Ranch" truck with a 

crew cab. Cannon told them McMillian was his cousin from New York and that 

Cannon wanted him to ride with them also. After some discussion, Mr. Morgan 

agreed, and he and Mr. Neel began clearing the back seat by stacking the 

newspapers, jackets, and other items in the center of the back seat so Cannon and 

McMillian could sit on either side. Among these items was a knife that Mr. 

2. There is some inconsistency in the record as to the spelling of the 
codefendant' s first name. We will refer to him as "McMillian." 

-2-
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Morgan placed in the center console. 3 When the seats were cleared, Cannon sat on 

the back passenger side behind Mr. Neel and McMillian sat directly behind Mr. 

Morgan on the driver's side. 

At Cannon' s direction, Mr. Morgan drove onto Interstate Highway 10 (I-10). 

The four men conversed while driving and eventually turned off of I-10 onto Flat 

Creek Road. While they were heading west on Flat Creek Road, Cannon informed 

them that they had missed their tum, and Mr. Morgan made a U-turn. As Mr. 

Morgan drove eastbound for about two miles, he inquired of Cannon about 

Cannon's familiarity with the area and how Cannon could let them travel two miles 

past where they were supposed to have turned, to which Cannon responded, "oh, 

we was talking" and "it just slipped my mind." During the drive, Mr. Neel was 

"quartered around" in the front passenger seat with his head turned, looking 

directly at McMillian and conversing with him. Cannon eventually directed them 

onto a little dirt road, described by Mr. Neel as a "little pig trail," in an overgrown, 

wooded area. As soon as they turned onto this dirt road, Mr. Neel heard Cannon 

fumbling in his jacket and saw Mr. Morgan tum around and look directly at 

Cannon. Cannon then began to talk as though he were on the phone; however, Mr. 

3. The front seats were bucket seats, not bench seats, and there was a gap 
between them containing a center console. 

- 3 -
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Neel was unsure whether Cannon had a cell phone because Mr. Neel was only 

looking at McMillian and did not tum to see Cannon. 

Cannon then directed Mr. Morgan to turn behind an old, abandoned house. 

As Mr. Morgan made this tum, Mr. Neel glanced behind the house and 

simultaneously heard Cannon moving in the backseat. Suddenly, Mr. Neel was 

stabbed twice in the neck from behind. He testified that upon the first stab, he 

"looked right back at ... McMillian," who was sitting still in the same spot as 

before. Mr. Neel testified that although he could not see around his seat to see 

Cannon stabbing him, he knew it was Cannon because Mr. Neel was "looking right 

at [McMillian]" and "could tell 100 percent" that McMillian was not the one 

stabbing him. 

As soon as Mr. Neel was stabbed, Mr. Morgan "looked dead at [Cannon]" 

and began to scream-"[l]ike a scared-to-death holler." Mr. Morgan floored the 

gas pedal, and Mr. Neel grabbed the knife in the console and also grabbed for the 

door handle. The truck was now "all over the place .... fishtailing everywhere," 

and when the door sprung open, Mr. Neel flew out of the truck, losing his shoes, 

his hat, and the knife he had in his hand. When Mr. Neel got back on his feet, he 

looked back in time to see the truck plow into a tree next to an old shed. He did 

not see anyone at or near the truck and began running back up the dirt road to get 

help. 

-4-
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Upon reaching Flat Creek Road, Mr. Neel saw some people at a nearby 

home and ran toward them, yelling that they needed to "get the guns" and that his 

friend still needed help. The home belonged to the Renfroes. Upon seeing Mr. 

Neel, Vera Renfroe called 911 and ran toward Mr. Neel to help him. Some of the 

men from the home, who had retrieved their firearms, saw a man standing at the 

edge of the dirt road. Mr. Neel glanced in that direction, but could not say for 

certain which of the two men from the truck it could have been. Mrs. Renfroe also 

noticed this individual standing there looking around, but was not close enough to 

be able to identify him. The man eventually turned and ran in another direction 

toward a pond. 

Alan Parrot, one of the men who had retrieved a firearm, drove his car 

toward the pond and found McMillian near the pond, looking confused and trying 

to run away. Mr. Parrot exited his vehicle and held his gun on McMillian until the 

police arrived. Shortly thereafter, Officer Michael Lawrence of the Gretna Police 

Department arrived. After Officer Lawrence handcuffed and put McMillian in the 

back seat of his patrol car, he and Mr. Parrot ran over to where Mr. Morgan's truck 

had crashed into the tree. They saw Mr. Morgan's body on the ground near the 

driver's side door, checked his pulse, and determined that he was deceased. Other 

officers began to arrive on the scene and eventually someone noticed smoke 

- 5 -
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coming from Mr. Morgan's vehicle. When the passenger-side door was opened, 

the cab of the truck was engulfed in flames. 

Lead Investigator Robbie Maxwell of the Gadsden County Sheriffs 

Department had McMillian removed from the back of Officer Lawrence's patrol 

car and photographed. One of the photographs documented some drops of blood 

on McMillian's face. McMillian was then transferred to the patrol car of 

Investigator Brian Faison of the Gadsden County Sheriffs Department for 

transport to the Sheriffs Office. During transport, McMillian heard talk on the 

police radio about a search for a knife and told Investigator Faison that the knife 

they were looking for was in the back of the other patrol car. Upon inspection, 

Investigator Maxwell discovered a long, black-handled knife and a can or bottle 

opener on the back floorboard of the patrol car. The knife had a broken tip, which 

was later determined by a fiber and physical match analyst from the Florida 

Department of Law Enforcement (FDLE) to match a triangular piece of metal 

found in Mr. Morgan's head. 

Also on the scene was Detective Eric Bryant with the State Fire Marshal's 

Office. He testified that there was only minimal fire damage to the front of the 

truck with no fire damage to the hood or engine compartment. By this evidence, 

he excluded as the cause of the fire the truck crashing into the tree. The greatest 

degree of damage occurred in the rear seats of the truck, and Detective Bryant 
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concluded that the fire's point of origin was the rear passenger compartment 

behind the driver's seat. He eliminated accidental causes, such as smoking and 

electrical or mechanical malfunctions, and opined that under the circumstances, the 

only cause of the fire was human, not accidental, means. No accelerants were 

used, and the truck's fire retardant seats led Detective Bryant to conclude that the 

fire 's ignition point was the miscellaneous combustibles on top of the rear seats. 

Among the officers at the scene was Deputy Joseph Barnes, a canine handler 

with the Gadsden County Sheriff's Department. He had his tracking dog take a 

scent off of Mr. Morgan's body to track anyone who had touched him, and the dog 

alerted positive for the scent on a fence near 1-10. Deputy Barnes was joined by 

handler teams from Apalachee Correctional Institution, and the officers soon 

noticed a footprint going across a field near the fence. Eventually, the dogs 

tracked about a half-mile to a mile away from the crime scene, across the interstate 

and into another field, where the officers found Mr. Morgan's wallet and some of 

its contents, including a credit card, strewn about the ground. The officers called 

someone else to secure the scene and kept tracking for about ten miles along the 

interstate toward a gas station. 
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Cannon was next seen at a Shell gas station near the interstate. The gas 

station attendant testified that a nervous, sweaty man had approached the window4 

on foot and asked her to get him something to drink. He also asked her to leave 

her shift early to give him a ride. When she refused, Cannon began asking other 

customers for a ride and was eventually successful in obtaining one. Investigator 

Maxwell showed up right after Cannon left. The attendant told him what had 

occurred and showed him the security footage from the store's video camera, 

depicting the man she had described. Investigator Maxwell recognized Cannon as 

the man in the video.5 Two days later, officers received a tip that Cannon was 

located in a motel off of Pat Thomas Parkway. Officers entered Cannon's motel 

room and took him into custody. He was wearing the same shirt as that observed 

on him in the security footage. 

Dr. Lisa Flannagan, a forensic pathologist with the Medical Examiner's 

Office, testified that she conducted the autopsy on Mr. Morgan's body and 

determined the cause of death to be multiple stab wounds. Mr. Morgan suffered at 

least thirty major stab wounds and some additional, more superficial injuries. He 

4. The gas station was closed for the night, so the door was locked and the 
attendant was assisting customers through a window. 

5. Investigator Maxwell testified that Cannon had been "personally 
familiar" to him for a number of years. 
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sustained four wounds to his face, one of which passed through the cheek and into 

the mouth cavity. X-rays of the wounds revealed a small triangular piece of metal 

embedded in the right side of his forehead, which was later determined to be a 

piece from the tip of the knife found in the back of the patrol car where McMillian 

had been sitting. 

The most severe and fatal of Mr. Morgan's wounds included a neck 

wound-which injured the carotid artery and the jugular vein, but would not have 

been immediately incapacitating-and stabs wounds to the chest and upper back, 

which injured the pulmonary vein and punctured both lungs, causing them to 

collapse. There were several defensive wounds on his arms and hands and a 

curved configuration of small abrasions on the back of his left hand that were 

consistent with a bite mark or teeth impressions. 

The medical examiner testified that Mr. Morgan's wounds could have all 

been inflicted by the knife with the broken tip. However, she could not rule out 

another knife having caused some of the injuries. She testified that, based on the 

extent of the injuries, Mr. Morgan was likely "upright" and "struggling" for a least 

part of the attack. Lastly, the medical examiner did not believe all of the injuries 

were sustained while Mr. Morgan was in the truck "because he's, obviously, 

moving and fighting and the injuries being in so many different locations on both 

sides of the neck, the left shoulder area, the forearms, his back, and his chest." She 
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testified that there was no way to determine the sequence in which the wounds 

were inflicted. 

Other testimony established that the murder occurred on a plot of land rented 

by Cannon's father for farming. There was never any com found stored on the 

property. The knife Cannon used to stab Mr. Neel was never conclusively 

identified. A black, butcher-type knife contained blood for which Mr. Morgan, 

McMillian and Cannon were excluded as contributors, but the data was insufficient 

to determine Mr. Neel's possible contribution. Mr. Morgan's blood was found on 

Cannon's shirt, Mc Millian' s clothing and shoes, and McMillian 's face. The 

mixture of DNA on Mr. Morgan's back pockets excluded Cannon and Mr. Neel as 

contributors, but included Mr. Morgan and McMillian as possible contributors. 

The limited DNA evidence from the blood found under Mr. Morgan's fingernails 

excluded Cannon and Mr. Neel as possible contributors, but did not provide 

enough information to determine McMillian's possible contribution. 

As to Mr. Morgan, the jury found Cannon guilty of first-degree murder-on 

theories of both premeditation and felony murder-and robbery with a deadly 

weapon. The jury also convicted Cannon of attempted first-degree premeditated 

murder and attempted armed robbery as to Mr. Neel and found Cannon guilty of 

arson for the burning of Mr. Morgan's truck. At the conclusion of the penalty 

phase, the jury recommended death by a vote of nine to three. 
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The court conducted a Spencer6 hearing on November 15, 2012, at which the 

defense introduced Cannon's school records and a letter from his girlfriend. The 

defense also presented a licensed psychologist, Dr. Terence Leland, who testified 

that Cannon's functional abilities amounted to the low average range of 

intelligence rather than the borderline range because of the very wide disparity 

between his verbal IQ score of 66 and his nonverbal IQ of 88. Dr. Leland testified 

that Cannon's overall full-scale IQ score of 77 "is probably a slight underestimate" 

of his overall abilities. He also diagnosed Cannon with depressive and anxiety 

disorders, not otherwise specified, because Cannon's symptoms were insufficiently 

severe to diagnose major depression or generalized anxiety disorder. Also, the 

parties stipulated that the trial court could consider McMillian 's case file and 

specifically requested that it consider the psychological evaluation reports 

regarding McMillian's health. The court had adjudicated McMillian "incompetent 

to proceed because of his mental retardation" on May 17, 2011. Approximately 

fifteen months later, the court conducted another competency hearing and found 

that McMillian remained incompetent to stand trial. 

The trial court followed the jury's death recommendation, finding that the 

aggravating factors outweighed the mitigating factors. The court found five 

6. Spencer v. State, 615 So. 2d 688 (Fla. 1993). 

- 11 -



Page 20

aggravating circumstances: (1) Cannon was on felony probation at the time of the 

murder (great weight); (2) Cannon was previously convicted of a violent felony 

(very great weight); (3) the murder was committed during a robbery/arson/for 

financial gain (merged) (moderate weight); (4) the murder was especially heinous, 

atrocious or cruel (HAC) (substantial weight); and (5) the murder was committed 

in a cold, calculated, and premeditated manner, without any pretense of moral or 

legal justification (CCP) (great weight). 

The trial court rejected all of the statutory mitigating factors as not proven. 

As nonstatutory mitigating, the trial court found that Cannon demonstrated 

appropriate courtroom behavior (minimal weight); did not resist arrest (minimal 

weight); has limited education (very little weight); applied for and obtained 

farming grants in his youth, despite his educational shortcomings (very little 

weight); worked hard as a farmer for the family business (very little weight); was a 

good provider to his family and step-children (very little weight); is a loving 

person to his siblings and their children (very little weight); has a low IQ (very 

little weight); came from an emotionally impoverished family background (very 

little weight); experienced the imprisonment of his siblings during his adolescent, 

teen, and young adult years (very little weight); experienced "other mental health 

diagnoses and symptoms" (very little weight); and testified for the State in the case 

that resulted in his prior violent felony convictions (very little weight). 
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ANALYSIS 

Cannon's claims on appeal are as follows: (1) the trial court improperly 

doubled the aggravators; (2) the trial court erred in applying HAC to Cannon; (3) 

the court erred in sua sponte modifying the jury instruction on attempted voluntary 

manslaughter; the State's evidence is insufficient as to Cannon's convictions for 

(4) robbery, (5) attempted robbery, and (6) arson; (7) the trial court erred in 

responding to a jury question during deliberations; (8) the court erroneously 

admitted hearsay statements into evidence; and (9) Cannon's death sentence is 

disproportionate. These issues are addressed in tum below. 

I. Doubling of Aggravators 

As his first issue, Cannon claims that the trial court erred in using the violent 

nature of his prior felony conviction to support both the weight assigned to the 

felony probation aggravator and to support applying the prior violent felony 

aggravator. "A trial court's ruling on an aggravating circumstance is a mixed 

question of law and fact and will be sustained on review as long as the court 

applied the right rule of law and its ruling is supported by competent, substantial 

evidence in the record." Ford v. State, 802 So. 2d 1121, 1133 (Fla. 2001). Cannon 

does not challenge the sufficiency of the evidence as to the trial court's finding of 

the felony probation aggravator, only that the violent nature of his prior armed 
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carjacking conviction was used both in assigning weight to that aggravator and in 

finding the prior violent felony aggravator, resulting in improper doubling. 

"Improper doubling occurs when aggravating factors refer to the same 

aspect of the crime." Green v. State, 641 So. 2d 391, 395 (Fla. 1994). However, 

"the facts in a given case may .. . support multiple aggravating factors so long as 

they are separate and distinct aggravators and not merely restatements of each 

other." Banks v. State, 700 So. 2d 363, 367 (Fla. 1997). In other words, "where 

these two aggravating factors are not based on the same essential feature of the 

crime or of the offender's character, they can be given separate consideration." 

Agan v. State, 445 So. 2d 326, 328 (Fla. 1983). 

In its sentencing order, the trial court noted that Cannon had been convicted 

of armed carjacking and armed kidnapping and had begun to serve the five-year 

probationary portion of his sentence on October 4, 2009. Thus, the court found 

that the instant capital felony, which occurred on December 24, 2010, was 

committed by a person who was on felony probation at the time of the crime.7 The 

trial court found that the felony for which Cannon was on probation was a violent 

felony and accordingly, assigned the aggravator great weight. 

7. § 921.141(5)(a), Fla. Stat. (2010). 
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The trial court also found that the prior violent felony aggravator8 had been 

established based on both the prior carjacking episode and the contemporaneous 

convictions for the attempted murder and attempted robbery of Mr. Neel. In 

assigning weight to the aggravator, the court found that this Court established in 

Bright v. State, 90 So. 3d 249, 260-261 (Fla. 2012), that it is improper to weigh 

each prior and contemporaneous violent felony separately. Thus, the trial court 

stated that it would "consider conviction of a prior felony only as a single 

aggravating circumstance, assess weight for each form of proof and assign weight 

only to the more serious form of proof." The court then outlined the evidence of 

the convictions and concluded that the carjacking conviction was the weightier, 

more serious form of proof, so the court assigned the prior violent felony 

aggravator ''very great weight" based on the prior carjacking conviction. 

This Court has consistently rejected claims of improper doubling where the 

prior violent felony aggravator referred to the conviction and the felony probation 

aggravator "referred to the defendant's status at the time of the murder." Patrick v. 

State, 104 So. 3d 1046, 1066 (Fla. 2012); Muhammad v. State, 494 So. 2d 969, 976 

(Fla. 1986) ("We have consistently rejected the argument that these two factors 

improperly double aggravating circumstances."); see also Rose v. State, 787 So. 2d 

8. § 921.141(5)(b), Fla. Stat. (2010). 
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786, 801 (Fla. 2001); Hildwin v. State, 727 So. 2d 193, 196 (Fla. 1998) (rejecting 

improper doubling argument despite "prior violent felony" and "under sentence of 

imprisonment" aggravators being based on same offense); Waterhouse v. State, 

429 So. 2d 301,307 (Fla. 1983) (rejecting doubling argument because prior 

conviction and parole status ''were two separate and distinct characteristics of the 

defendant, not based on the same evidence and the same essential facts"), receded 

from on other grounds, Owen v. State, 696 So. 2d 715, 720 (Fla. 1997). That is 

exactly what happened here. Cannon's claim of improper doubling is meritless 

because the finding of the felony probation aggravator was based on Cannon's 

status at the time of the murder, while the prior violent felony aggravator was 

based on the existence of the prior conviction itself. 

Cannon is correct that the trial court used the violent nature of his carjacking 

conviction to assign weight to the felony probation aggravator. This, however, was 

not error. A finding of violence is not necessary for the finding of the felony 

probation aggravator. See§ 921.141(5)(a), Fla. Stat. (2010). Thus, the violent 

nature of the carjacking was not used to determine whether the felony probation 

aggravator had been established, but to determine the weight to be assigned to the 

aggravator. Furthermore, the weight assigned to aggravating factors is within the 

trial court's discretion and "is subject to the abuse of discretion standard." Buzia 

v. State, 926 So. 2d 1203, 1216 (Fla. 2006). Here, Cannon's prior convictions 
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were violent,9 and the assignment of great weight to the felony probation 

aggravator was not an abuse of discretion. Cannon is not entitled to relief as to this 

issue.10 

II. HAC Aggravator 

Cannon next claims that the trial court erred in applying the HAC aggravator 

to his case. The trial court's ruling will be sustained on appeal as long as it is 

based on the right rule of law and supported by competent substantial evidence. 

Ford, 802 So. 2d at 113 3. As found by the trial court in the instant case and 

conceded by the parties, there is competent, substantial evidence that the manner in 

which Mr. Morgan was murdered qualifies as especially heinous, atrocious, or 

9. Wright v. State, 19 So. 3d 277, 304 (Fla. 2009) (referring to carjacking 
and kidnapping as "violent felonies"); Floyd v. State, 913 So. 2d 564, 577 (Fla. 
2005) (same). 

IO. We also address, for the sake of clarity, the trial judge's belief that he 
was required, under Bright, to determine a separate weight for each underlying 
felony conviction and then assign weight to the prior violent felony aggravator 
based only on the more serious of the prior convictions. In Bright, we found error 
where the trial court "found the prior violent felony aggravating circumstance 
twice and accorded it great weight twice"-once for the defendant's prior robbery 
conviction and once based on the contemporaneous murder in that case. 90 So. 3d 
at 260-61. We explained that "[i]f a defendant has multiple convictions for prior 
violent felonies, the trial court can find only a single aggravating circumstance, but 
it may give that circumstance greater weight based upon the existence of multiple 
convictions." Id. at 261. In other words, multiple convictions may serve as the 
basis for the prior violent felony aggravator as long as the court only finds the 
aggravator once and only assigns it one weight-although that one weight may be 
based on the existence of more than one prior conviction. 
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cruel. Mr. Morgan sustained at least thirty stab wounds to his head, face, neck, 

arms, chest, and back. One of his facial wounds indicated that the knife traveled 

through his cheek and into his mouth cavity. He had several defensive wounds on 

his hands and arms and a small curve of abrasions on the back of his left hand that 

was consistent with a bite mark. The medical examiner determined, based on Mr. 

Morgan's injuries, that Mr. Morgan was alive and likely "upright" and "struggling" 

during at least part of the attack. His carotid artery and jugular vein were injured, 

causing him to lose blood and eventually consciousness. The medical examiner 

testified that this wound would not have been immediately incapacitating and that 

Mr. Morgan could have lived with this injury for "a couple ofminutes."11 

The trial court found that Cannon's stabbing of Mr. Neel permitted 

application of the HAC aggravator to Cannon for the stabbing of Mr. Morgan even 

assuming McMillian alone actually stabbed Mr. Morgan. The court stated that 

substantial evidence was consistent with McMillian stabbing Mr. Morgan, but also 

found that none of that evidence established that McMillian stabbed Mr. Morgan 

and Cannon did not. The court concluded that even though no evidence directly 

11. This Court has "repeatedly upheld the HAC aggravating circumstance in 

cases where the victim has been viciously stabbed numerous times," Perez v. State, 

919 So. 2d 347,379 (Fla. 2005), even "where the medical examiner has 

determined that the victim was conscious for merely seconds," Francis v. State, 

808 So. 2d 110, 135 (Fla. 2001). 
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indicated that Cannon personally stabbed Mr. Morgan, overwhelming evidence 

demonstrates that Cannon fully intended the commission of both crimes including 

the manner of Mr. Morgan's death. 

This Court has held that HAC cannot be applied vicariously to a defendant 

who did not direct the manner of the killing or know the manner in which the 

murder would occur. See Perez, 919 So. 2d at 380-81; Williams v. State, 622 So. 

2d 456,463 (Fla. 1993); Omelus v. State, 584 So. 2d 563, 566 (Fla. 1991). 

However, we have also upheld the application ofHAC to defendants who were 

ringleaders or dominant actors in the crime and personally took specific actions 

that caused the victim's fear, emotional strain, and terror prior to the victim's 

death. See, e.g .. Lugo v. State, 845 So. 2d 74, 112-13 (Fla. 2003) (upholding HAC 

where the defendant directed the crimes; kidnapped, bound, and gagged the victim; 

questioned her about assets; and instructed the codefendant to inject her with horse 

tranquilizers when she resisted); Cave v. State, 727 So. 2d 227, 229 (Fla. 1998) 

(finding sufficient evidence ofHAC where the defendant was the leader of the 

crime and personally kidnapped the victim at gunpoint, placed her beside him in 

the backseat, and heard her pleas for her life during the 15-minute car ride to the 

murder location, after which her removed her from the car and turned her over to 

his codefendants who then stabbed and shot her); Copeland v. State, 457 So. 2d 

1012, 1015 (Fla. 1984) (upholding HAC where the defendant personally 
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committed the robbery of a convenience store, kidnapped the cashier, and then 

raped her before she was murdered). 

In the instant case, the trial court found that the evidence proved, beyond a 

reasonable doubt, that Cannon was the sole catalyst and dominant actor in these 

crimes. Cannon planned the entire incident. He came to the meeting prepared 

with a means to kill-namely a knife-which he used to initiate the acts of 

violence by stabbing Mr. Neel. Cannon chose an isolated, overgrown area for the 

meeting, located on his father's plot of land, and was the sole individual directing 

the parties to that location. Further, although Mr. Neel understood the purpose of 

the meeting to be completing a corn transaction, no corn was found at the location, 

potentially indicating Cannon's alternate purpose for the meeting. 

Cannon's dominance is further demonstrated by McMillian' s actions after 

the incident. McMillian wandered to a nearby pond and although panicked and 

frantic, had remained standing next to the pond until apprehended. McMillian was 

also cooperative with the police and volunteered information about the knife. 

Lastly, McMillian has a low IQ, has been intellectually disabled since his youth, 

has been found incompetent to stand trial, and had no prior involvement with either 

man-as neither Mr. Neel nor Mr. Morgan knew McMillian until Cannon 

introduced him. Following the rationale of Lugo, Cave II, and Copeland, we find 
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no error in applying HAC to Cannon because he personally orchestrated the 

method of the heinous murder and initiated the plan for the crime. 

III. Jury Instruction on Attempted Voluntary Manslaughter 

Cannon argues the trial court erred in instructing the jury on attempted 

voluntary manslaughter in two ways: (1) by, sua sponte, modifying the standard 

jury instruction in an attempt to correct a Montgomery12 error, and (2) by failing to 

include, in this modification, a reinstruction on justifiable or excusable homicide. 

The State concedes that the trial court erred in its reinstruction of the jury.13 

However, "[i]ury instructions are subject to the contemporaneous objection rule 

and, absent an objection at trial, can be raised on appeal only if fundamental error 

occurred." Montgomery, 39 So. 3d at 258 (internal quotation marks omitted). In 

this case, Cannon did not object to the trial court's erroneous instruction and 

concedes that the error is not fundamental because attempted voluntary 

12. State v. Montgomery, 39 So. 3d 252 (Fla. 2010). 

13. See Williams v. State, 123 So. 3d 23, 24 (Fla. 2013) (finding it 
fundamental error to give standard jury instruction on attempted manslaughter by 
act, which requires jury to find that defendant committed act intended to cause 
death, where defendant is convicted of offense not more than one step removed 
from attempted manslaughter); Pena v. State, 901 So. 2d 781, 787-88 (Fla. 2005) 
(finding error for trial court to omit instruction on excusable or justifiable 
homicide, but such error not fundamental where offense of which defendant was 
convicted is two or more steps removed from offense for which jury was 
improperly instructed). 
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manslaughter is two steps removed from attempted first-degree murder. As such, 

Cannon's claim is procedurally barred, and he is not entitled to relief. 

Cannon nonetheless cites to Williams v. State, 395 So. 2d 1236 (Fla. 4th 

DCA 1981), and Hudson v. State, 368 So. 2d 437 (Fla. 3rd DCA 1979), to argue 

that his claim was not waived by his failure to object because he was not provided 

with an opportunity to object outside the presence of the jury under Florida Rule of 

Criminal Procedure 3.390(d). However, our review of the record demonstrates that 

nothing prevented Cannon from objecting to the trial court' s modification and 

requesting a sidebar conference outside of the jury's presence. Under Cannon's 

interpretation, a defendant could intentionally fail to object to a court' s instruction 

of the jury and avoid the procedural bar on appeal by arguing that the trial court 

did not provide an opportunity to object. Such gamesmanship defeats the purpose 

of Rule 3.390(d), which is to put the trial court on notice of potential errors in 

charging the jury. 

IV. Trial Court's Response to Jury Question 

After the jury retired to deliberate, it submitted the following written 

question to the trial court: 

As to count 4, attempted robbery with a deadly weapon, we' re not 
clear as to what the law states. Can we assume or do we have to cite 
specific evidence. By assume, we mean because he took Morgan's 
wallet, but no clear attempt was made to take Neel's wallet, et cetera, 
prior payments of com, which I'm not sure -
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After reading the question and inquiring of the State and the defense, the trial court 

decided on the following answer: "It makes more sense just to say you're not 

required to cite evidence. You are required only to complete the verdict form. 

Your responsibility is to determine if the evidence proves each element [beyond a 

reasonable doubt]." The record demonstrates that defense counsel objected to the 

trial court's answer. 

Generally, the feasibility and scope of any reinstruction of the jury "resides 

within the discretion of the [trial] judge." Garcia v. State, 492 So. 2d 360, 366 

(Fla. 1986). Discretion is only abused "when the judicial action is arbitrary, 

fanciful, or unreasonable, which is another way of saying that discretion is abused 

only where no reasonable person would take the view adopted by the trial court." 

Armstrong v. State, 73 So. 3d 155, 173 (Fla. 2011) ( quoting White v. State, 817 

So. 2d 799, 806 (Fla. 2002)). Nevertheless, the jury instructions must not be 

confusing, contradictory, or misleading. Id. 

The defense argued that the court should have given the "single defendant, 

multiple counts" instruction again, which reads: 

A separate crime is charged in each [ count of the information] 
[indictment] [information] and, although they have been tried 
together, each crime and the evidence applicable to it must be 
considered separately and a separate verdict returned as to each. A 
finding of guilty or not guilty as to one crime must not affect your 
verdict as to the other crirne(s) charged. 
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Fla. Std. Jury Instr. (Crim.) 3.12(a). Although including this sentence might have 

helped the trial judge to address the defense's interpretation of what the jury was 

asking, the instruction given by the judge was a correct and complete statement of 

the law and was not confusing, contradictory or misleading. The judge's answer 

and interpretation of the jury's question was not such that no reasonable person 

would adopt his view, thus we find no abuse of discretion in answering the jury's 

question. 

Although there was no abuse of discretion here, we caution that the better 

practice when faced with a confusing or ambiguous question from the jury would 

be to inquire of the jury as to the meaning of its question. Such a procedure would 

allow the court to provide the most accurate and complete response possible. See 

Slinsky v. State, 232 So. 2d 451, 453-54 (Fla. 4th DCA 1970) (suggesting that trial 

court, when faced with a jury request during deliberations, "should have advised 

counsel of it and re-convened court with defendant in attendance. Depending upon 

the nature and scope of the jury's question, the court could then recall or offer to 

recall the jury into the courtroom for inquiry and the rendition of a response to 

their request"). This method would seem especially appropriate in cases like this 

one where the jury question itself was an incomplete sentence, subject to differing 

interpretations. 

V. Hearsay Statements/Confrontation Clause 
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Cannon asserts that a significant portion of Mr. Neel's testimony is 

inadmissible hearsay and that the trial court erred in permitting its introduction into 

evidence. Cannon also alleges, in one sentence of his initial brief, that this testimony 

violated his right of confrontation under Crawford v. Washington, 541 U.S. 36 

(2004). Each of Cannon's claims will be addressed separately below. 

A trial court' s decision to admit evidence is reviewed for an abuse of 

discretion. Johnston v. State, 863 So. 2d 271,278 (Fla. 2003). However, the 

question of whether a statement is hearsay is a matter of law and is subject to de 

novo review on appeal. Burkey v. State, 922 So. 2d 1033, 1035 (Fla. 4th DCA 

2006). Hearsay is "a statement, other than one made by the declarant while 

testifying at the trial or hearing, offered in evidence to prove the truth of the matter 

asserted." § 90.801(l)(c), Fla. Stat. (2010). Rather than indicating the specific 

statements to which he objects, Cannon has provided us with only a general 

summary of Mr. Neel's testimony. We thus deny most of this claim as 

insufficiently pied. See, e.g., Wyatt v. State, 78 So. 3d 512,521 & n.6 (Fla. 2011) 

( denying claims as insufficiently pled because, in challenging gruesome photos, 

counsel failed to specifically address which photos he was challenging and in 

challenging the jury instructions, counsel failed to discuss which specific 

instructions were allegedly erroneous or what specific challenges trial counsel 

should have raised); Ferrell v. State, 29 So. 3d 959, 976 (Fla. 2010) (denying 
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challenge that counsel erroneously waived the defendant's presence at all pretrial 

proceedings as insufficiently pied where defendant failed to identify any critical 

stage of his trial from which he was involuntarily absent). Because we have 

identified three statements during Mr. Neel's trial testimony to which Cannon 

objected, we choose to address that portion of his claim. The three statements are 

(1) Mr. Morgan telling Mr. Neel that Cannon had com to sell, (2) Mr. Morgan 

prepaying for a second purchase of com from Cannon, 14 and (3) Mr. Morgan 

telling Mr. Neel about Mr. Morgan's "aggravation" in dealing with Cannon. 

Cannon is only entitled to relief if the admission of these statements was erroneous 

and not harmless. 

Harmless error is error for which "there is no reasonable possibility that the 

error contributed to the conviction." State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla. 

1986). Cannon is not entitled to relief as to any of these statements because their 

admission into evidence was harmless. Even without these three details, the jury 

still heard that Mr. Morgan and Mr. Neel met Cannon at a gas station and that Mr. 

Neel understood the purpose of this meeting to be completing a purchase of com. 

Further, Cannon was identified as the seller by Mr. Neel's properly admitted 

testimony, which demonstrated that Cannon was the guiding force behind this 

14. We note that Cannon objected to this statement not as hearsay, but on 
the grounds of a lack of foundation or personal knowledge. 
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transaction. Upon meeting at the gas station, Cannon had to convince Mr. Morgan 

to let McMillian, Cannon's codefendant, ride with them; Cannon directed Mr. 

Morgan to drive to a remote, wooded area; and Cannon not only brought a knife 

with him on this ride, but also used that knife to initiate the attack by stabbing Mr. 

Neel in the neck. Therefore, there is no reasonable possibility that the admission 

of these three statements contributed to the conviction. 

Cannon also argues that the admission of Mr. Neel's testimony violates his 

right of confrontation because the statements were testimonial under Crawford. 

However, the statements at issue here are not testimonial in nature. They were not 

"made under circumstances which would lead an objective witness reasonably to 

believe that the statement would be available for use at a later trial." Franklin v. 

State, 965 So. 2d 79, 90 (Fla. 2007) (internal quotation marks omitted). They are 

simply nontestimonial statements to a friend about trivial daily matters, not 

involving any potential criminal proceeding. Cf. id. at 91 ( citing cases and holding 

that victim's spontaneous statements to friend after being shot were not 

testimonial). Accordingly, Cannon is not entitled to relief. 

VI. Sufficiency of the Evidence 

Cannon next claims that there is insufficient evidence to convict him of 

robbery, attempted robbery, and arson. Whether a defendant contests the 

sufficiency of the evidence against him or not, this Court has a mandatory 
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obligation to independently determine whether there was sufficient evidence to 

sustain the jury's verdict. See Kalisz v. State, 124 So. 3d 185, 214 (Fla. 2013), 

cert. denied, 134 S. Ct. 1547 (2014); Wheeler v. State, 4 So. 3d 599, 605 (Fla. 

2009). "Whether the evidence is sufficient is judged by whether it is competent 

and substantial." Phillips v. State, 39 So. 3d 296, 308 (Fla. 2010). However, if the 

State's evidence of guilt is wholly circumstantial, "not only must the evidence be 

sufficient to establish each element of the offense," but it must also be 

"inconsistent with any reasonable hypothesis of innocence proposed by the 

defendant." Twilegar v. State, 42 So. 3d 177, 188 (Fla. 2010). Our duty on appeal 

is "to review the record in the light most favorable to the prevailing theory and to 

sustain that theory if it is supported by competent substantial evidence." Orme v. 

State, 677 So. 2d 258, 262 (Fla. 1996). 

Cannon argues that the State's evidence was insufficient to sustain his 

conviction for the robbery of Mr. Morgan. At trial, defense counsel moved for a 

judgment of acquittal as to this count based on a lack of evidence. The trial court 

denied the motion. 

"Robbery" means the taking of money or other property which 
may be the subject of larceny from the person or custody of another, 
with intent to either permanently or temporarily deprive the person or 
the owner of the money or other property, when in the course of the 
taking there is the use of force, violence, assault, or putting in fear. 
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§ 812.13(1), Fla. Stat. (2010). The standard jury instruction also includes the 

requirement that the stolen property be "of some value." Fla. Std. Jury Instr. 

(Crim.) 15.1 ; see Holliday v. State, 781 So. 2d 496,498 (Fla. 5th DCA 2001). 

However, the State is not required to prove an exact value for the property taken. 

See McKinney v. State, 66 So. 3d 852, 857 (Fla. 2011) (finding that the offense of 

"grand theft" has an element that "robbery" does not-the requirement that the 

State show the value of the property taken). Even if Mr. Morgan's wallet, which 

was found on the path Cannon took to flee the scene of the stabbing, contained no 

money, it still has inherent value. See, e.g., Monlyn v. State, 894 So. 2d 832, 836 

(Fla. 2004) (finding crime of robbery established by defendant's taking of victim's 

wallet, even if no cash was actually found therein); Woodel v. State, 804 So. 2d 

316, 319, 322 (Fla. 2001) (upholding robbery conviction for theft of victim's 

wallet containing victim's identification and credit cards). 

Because the State's evidence of armed robbery was wholly circumstantial, 15 

the State was required to introduce evidence sufficient to rebut any reasonable 

15. There was no witness testimony regarding the events that transpired 
after Mr. Neel's escape from the truck, which is when the robbery occurred. See 
Twilegar, 42 So. 3d at 188-89 ("Direct evidence is that to which the witness 
testifies of his own knowledge as to the facts at issue. Circumstantial evidence is 
proof of certain facts and circumstances from which the trier of fact may infer that 
the ultimate facts in dispute existed or did not exist." (quoting Davis v. State, 90 
So. 2d 629,631 (Fla. 1956))). Also, Mr. Morgan's wallet was found not in 
Cannon's possession, but scattered along Cannon's escape route. 
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hypothesis of innocence proposed by Cannon. See Twilegar, 42 So. 3d at 188. 

Here, Cannon has not proposed any reasonable hypothesis of innocence. The 

murder occurred in a remote area, and there was not a great deal of time that 

passed between the murder, police officers' response to the scene, and McMillian's 

apprehension. Soon thereafter, the police, with canine units, began to track the 

route Cannon took to leave the scene, and during that tracking they recovered the 

victim's wallet and some of its contents. It is not reasonable to propose, for 

example, that another individual happened upon Mr. Morgan's body, took his 

wallet, and traveled along Cannon's exact escape route, discarding the wallet and 

its contents along the way. No reasonable hypothesis of innocence exists as to the 

robbery of Mr. Morgan. See, e.g .. Ferguson v. State, 417 So. 2d 631 (Fla. 1982) 

(rejecting, as unreasonable, defendant's hypothesis that because victim's bodies 

were left overnight in a wooded area, a passerby could have taken their money and 

jewelry), superseded by statute on other grounds, ch. 96-290, § 5, ch. 96-302, § 1, 

Laws of Fla., as recognized in Merck v. State, 763 So. 2d 295 (Fla. 2000). The 

robbery conviction is supported by competent, substantial evidence, and Cannon is 

not entitled to relief. 16 

16. We also affirm the conviction for arson as it is supported by competent, 
substantial evidence, but vacate the attempted robbery conviction based on 
insufficient evidence. As to arson, Detective Bryant testified that the fire was 
caused by human, not accidental, means and originated in the rear passenger 
compartment behind the driver's seat. Cannon and McMillian were seated in that 
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Cannon was convicted for the first-degree murder of Mr. Morgan on theories 

of both premeditation and felony murder. He was also convicted of attempted 

first-degree premeditated murder as to Mr. Neel. The evidence of felony murder 

consists of three underlying felonies: the attempted murder of Mr. Neel, the 

robbery of Mr. Morgan, and arson. Any one is sufficient on its own to form the 

basis for Cannon's conviction for felony murder. 

A jury can infer premeditation from circumstantial evidence such as " 'the 

nature of the weapon used, the presence or absence of adequate provocation, 

previous difficulties between the parties, the manner in which the homicide was 

committed, and the nature and manner of the wounds inflicted.' " Bradley v. State, 

787 So. 2d 732, 738 (Fla. 2001) (quoting Norton v. State, 709 So. 2d 87, 92 (Fla. 

1997)). Premeditation is "a fully formed conscious purpose to kill" and "may be 

formed a moment before the act," as long as it exists long enough for the defendant 

to understand the nature of the act and its probable result. Woods v. State, 733 So. 

2d 980, 985 (Fla. 1999); Buckner v. State, 714 So. 2d 384,387 (Fla. 1998). 

Here, Cannon brought a knife with him and used that knife to stab Mr. Neel. 

Cannon's stabbing of Mr. Neel was not provoked in any way, nor does the record 

area of the truck. This is sufficient evidence to support Cannon's arson conviction. 
As to attempted robbery, there was no evidence of any desire to rob Mr. Neel. We 
vacate that conviction because stabbing Mr. Neel in the neck, without more, is not 
competent, substantial evidence of attempted robbery. 
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demonstrate any provocation for the brutal attack on Mr. Morgan. Mr. Neel' s 

injuries were the result of a surprise attack initiated while the other unwitting 

victim, Mr. Morgan, was driving and unable to defend his friend. Mr. Morgan's 

extensive and incapacitating injuries support the jury's finding of premeditation. 

As to the manner in which the homicide was committed, the medical examiner 

testified that Mr. Morgan suffered at least thirty stab wounds, all while struggling 

and fighting and even possibly driving during some of the attack. As additional 

support for the finding of premeditation, Cannon chose a remote, wooded area as 

the group's destination, and despite Mr. Neel's understanding of the purpose of the 

trip, no corn was found at this location, indicating Cannon's possible alternative 

purpose for directing the drive to that area. We conclude that Cannon's 

convictions for first-degree and attempted first-degree murder are supported by 

competent, substantial evidence. 

Cannon's hypothesis of innocence as to first-degree murder is that 

McMillian killed Mr. Morgan.17 However, Cannon can be held responsible for 

first-degree murder either directly or as principal. "[I]n order to be convicted as 

principal for a crime physically committed by someone else, a defendant must both 

intend that the crime be committed and do some act to assist the other person in 

17. Cannon does not set forth a hypothesis of innocence as to the attempted 
first-degree murder. 
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actually committing the crime." Brown v. Crosby, 249 F. Supp. 2d 1285, 1318 

(S.D. Fla. 2003). In this instance, Cannon's conscious intent is demonstrated by 

his choice of a remote location; the fact that no com was found at that location, 

thereby exposing Cannon's possible deception in directing Mr. Morgan to that 

area; and the fact that Cannon brought and used a knife during the events. In 

addition, Cannon's act of stabbing Mr. Neel clearly began the acts of violence. 

Lastly, the trial court found that Cannon was the dominant actor and sole catalyst 

of the crimes. We agree and find that competent, substantial evidence exists to 

support Cannon's convictions of first-degree and attempted first-degree murder. 

Orme, 677 So. 2d at 262 (upholding trial court' s conclusion that evidence 

supported State's theory because although evidence was conflicting, under 

circumstantial evidence standard of review, trial court's conclusion was supported 

by competent substantial evidence). 

VII. Proportionality 

Proportionality review is not a quantitative analysis, counting the number of 

aggravators and mitigators, but a qualitative review of the underlying basis for 

each aggravating and mitigating factor and of the totality of the circumstances, 

comparing the case to other capital cases with similar mitigating and aggravating 

circumstances. See Gregory v. State, 118 So. 3d 770, 785-86 (Fla. 2013). Cannon 

argues that McMillian's intellectual disability may make McMillian ineligible for 
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the death penalty and that McMillian's resulting disparate sentence makes 

Cannon's death sentence disproportionate. The parties stipulated that the issue of 

McMillian's eligibility for the death penalty because of his intellectual disability 

was unresolved at the time of trial. However, such determination is not necessary 

here because Cannon was the more culpable defendant. 

Disparate treatment of a codefendant who is equally as culpable as or more 

culpable than the defendant can render the defendant's sentence disproportionate. 

Henyard v. State, 689 So. 2d 239,254 (Fla. 1996). However, disparate treatment is 

justified when the defendant is the more culpable actor in the crime. Larzelere v. 

State, 676 So. 2d 394,407 (Fla. 1996); Hannon v. State, 638 So. 2d 39, 44 (Fla. 

1994) (finding death sentence proportionate where less culpable codefendants 

received less severe punishment). As outlined above, Cannon was the driving 

force and dominant actor in this case. McMillian, who seemed stunned by the 

course of events, is not equally culpable. Therefore, disparate treatment would be 

justified. We find that death is a proportionate sentence here. See, e.g., Farina v. 

State, 801 So. 2d 44, 48, 56 (Fla. 2001); Simpson v. State, 3 So. 3d 1135, 1148-49 

(Fla. 2009). 

CONCLUSION 

Based on the foregoing, we affirm Cannon's convictions and sentences for 

first-degree murder, attempted first-degree murder, robbery, and arson. 
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It is so ordered. 

LABARGA, C.J., and PARIENTE, LEWIS, QUINCE, POLSTON, and PERRY, 
JJ., concur. 
CANADY, J., concurs in part and dissents in part with an opinion. 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION, AND 
IF FILED, DETERMINED. 

CANADY, J., concurring in part and dissenting in part. 

I concur in the affirmance of the first-degree murder, attempted first-degree 

murder, robbery and arson convictions, and of the sentence of death. I dissent, 

however, from the reversal of the attempted robbery conviction. I would affirm 

that conviction. 
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Pamela Jo Bondi, Attorney General, Charmaine Millsaps, Assistant Attorney 
General, and Patrick M. Delaney, Assistant Attorney General, Tallahassee, Florida, 
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This case is before the Court on appeal from a judgment of conviction of 

first-degree murder and a sentence of death. We have jurisdiction. See art. V, § 

3(b)(l), Fla. Const. For the rea~ons stated below, we affirm the convictions and 

sentences, including the sentence of death. 

FACTS AND PROCEDURAL HISTORY 

Sean Neel and Zechariah 1 Morgan were coworkers at Florida State Hospital 

and had been friends for over twenty years. In the fall of 2010, Mr. Morgan and 

1. The record presents some inconsistency as to the spelling of this victim's 
first name. We will refer to him as Mr. Morgan. 
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Mr. Neel became involved in the purchase of com, known as "deer com," from the 

defendant, Marvin Cannon. On December 24, 2010, Mr. Morgan and Mr. Neel 

drove to a convenience store to pick up Cannon. Mr. Neel understood the purpose 

of this trip to be the completion of a com purchase. While waiting at the store, the 

two men noticed two people walking down the street toward them. Mr. Neel had 

never met or spoken with Cannon, but was familiar with Cannon's father. Because 

of Cannon's re_semblance to his father, Mr. Neel recognized Cannon as one of the 

two men walking toward the truck, but did not recognize the other man. Mr. Neel 

would later discover that the second man's name was Anton2 McMillian. Cannon 

and McMillian walked to Mr. Morgan's side of the truck, and Mr. Morgan began. 

to explain that there was no additional room in the truck for anyone other than 

Cannon. Mr. Morgan was driving a four-door, Ford "King Ranch" truck with a 

crew cab. Cannon told them McMillian was his cousin from New York and that 

Cannon wanted him to ride with them also. After some discussion, Mr. Morgan 

agreed, and he and Mr. Neel began clearing the back seat by stacking the 

newspapers, jackets, and other items in the center of the back seat so Cannon and 

McMillian could sit on either side. Among _these items was a knife that Mr. 

2. There is some inconsistency in the record as to the spelling of the 
codefendant's first name. We will refer to him as "McMillian." 
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Morgan placed in the center console.3 When the seats were cleared, Cannon sat on 

the back passenger side behind Mr. Neel and· McMillian sat directly behind Mr. 

Morgan on the driver's side. 

At Cannon's direction, Mr. Morgan drove orito Interstate Highway 10 (I-10). 

The four men conversed while driving and eventually turned off of I-10 onto Flat 

Creek Road. While they were heading west on Flat Creek Road, Cannon informed 

them that they had missed their tum, and Mr. Morgan made a U-tum. As Mr. 

Morgan drove eastbound for about two miles, he inquired of Cannon about 

Cannon's familiarity with the area and how Cannon could let them travel two miles 

past where they wen~ supposed to have turned, to which Cannon responded, "oh, 

we was talking" and "it just slipped my mind." During the drive, Mr. Neel was 

"quartered around" in the front passenger seat with his head turned, looking 

directly at McMillian and conversing with him. Cannon eventually directed them 

onto a little dirt road, described by Mr._ Neel as a "little pig trail," in an overgrown, 

wooded area. As soon as they turned onto this dirt road, Mr. Neel heard Cannon 

fumbling in his jacket an~ saw Mr. Morgan turn around and look directly at 

Cannon. Cannon then began to talk as though he were on the phone; however, Mr. 

3. The front seats were bucket seats, not bench seats and there was a gap 
between them containing a center console. ' 
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Neel was unsure whether Cannon had a cell phone because Mr. ·Neel was only 

looking at McMillian and did not tum to see Cannon. 

Cannon then directed Mr. Morgan to tum behind an old, abandoned house. 

As Mr. Morgan made this tum, Mr. Neel glanced behind the house and 

simultaneously heard Cannon moving in the backseat. Suddenly, Mr. Neel was 

stabbed twice in the neck from behind. He testified that upon the first stab, he 

"looked right back at ... McMillian," who .was sitting still in the same spot as 

before. Mr. Neel testified that although he could not see around his seat to see 

Cannon stabbing him, he knew it was Cannon because Mr. Neel was "looking right 

at [McMillian ]" and "could tell 100 percent" that McMillian was not the one 

stabbing him. 

As soon as Mr. Neel was stabbed, Mr. Morgan "looked dead at [Cannon]" 

and began to scream-"[l]ike a scared-to-death holler." Mr. Morgan floored the 

dal n
d Mr Neel grabbed the knife in the console and also grabbed for the 

gas pe , a · 

h dl The truck was now "all over the place .. .. fishtailing everywhere," 
door an e. 

and when the door sprung open, Mr. Neel flew out of the truck, losing his shoes, 

his hat, and the knife he had in his hand. When Mr. Neel got back on his feet, he 

looked back in time to see the truck plow into a tree next to an old shed. He did 

t Or near the truck and began running back up the dirt road to get 
not see anyone a 

help. 
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Upon reaching Flat Creek Road, Mr. Neel saw some people at a nearby 

home and ran toward them, yelling that they needed to "get the guns" and that his 

friend still needed help. The home belonged to the Renfroes. Upon seeing Mr. 

Neel, Vera Renfroe called 911 and ran toward Mr. Neel to help him. Some of the 

men from the home, who had retrieved their firearms, saw a man standing at the 

edge of the dirt road. Mr. Neel glanced in that direction, but could not say for 

certain which of the two men from the truck it could have been. Mrs. Renfroe also 

noticed this individual standing there looking around, but was not close enough to 

be able to identify him. The man eventually turned and ran in another direction 

toward a pond. 

Alan Parrot, one of the men who had retrieved a firearm, drove his car 

toward the pond and found McMillian near the pond, looking confused and trying 

to run away. Mr. Parrot exited his vehicle and held his gun on McMillian until the 

police arrived. Shortly thereafter, Officer Michael Lawrence of the Gretna Police 

Department arrived. After Officer Lawrence handcuffed and put McMillian in the 

back seat of his patrol car, he and Mr. Parrot ran over to where Mr. Morgan's truck 

had crashed into the tree. They saw Mr. Morgan's body on the ground near the 

driver's side door, checked his pulse, and determined that he was deceased. Other 

officers began to arrive on the scene and eventually someone noticed smoke 
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coming from Mr. Morgan's vehicle. When the passenger-side door was opened, 

the cab of the truck was engulfed in flames. 

Lead Investigator Robbie Maxwell of the Gadsden County Sheriffs 

Department had McMillian removed from the back of Officer Lawrence's patrol 

c_ar and photographed. One of the photographs documented some drops of blood 

on McMillian's face. McMillian was then transferred to the patrol car of 

Investigator Brian Faison of the Gadsden County Sheriffs Department for 

transport to the Sheriffs Office. During transport, McMillian heard talk on the 

police radio about a search for a knife and told Investigator Faison that the knife 

they were looking for was in the back of the other patrol car. Upon inspection, 

Investigator Maxwell discovered a long, black-handled knife and a can or bottle 

opener on the back floorboard of the patrol car. The knife had a broken tip, which 

was later determined by a fiber and physical match analyst from the Florida 

Department of Law Enforcement (FDLE) to match a triangular piece of metal 

found in Mr. Morgan's head. 

Also on the scene was Detective Eric Bryant with the State Fire Marshal's 

Office. He testified that there was only minimal fire damage to the front of the 

truck with no fire damage to the hood or engine compartment. By this evidence, 

he excluded as the cause of the fire the truck crashing into the tree. The greatest 

degree of damage occurred in the rear seats of the truck, and Detective Bryant 
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concluded that the fire's point of origin was the rear passenger compartment 

behind the driver's seat. He eliminated accidental causes, such as smoking and 

electrical or mechanical malfunctions, and opined that under the circumstances, the 

only cause of the fire was human, not accidental, means. No accelerants were 

used, and the truck's fire retardant seats led Detective Bryant to conclude that the 

fire's ignition point was the miscellaneous combustibles on top of the rear seats. 

Among the officers at the scene was Deputy Joseph Barnes, a canine handler 

with the Gadsden County Sheriffs Department. He had his tracking dog take a 

scent off of Mr. Morgan's body to track anyone who had touched him, and the dog 

alerted positive for the scent on a fence near I-10. Deputy Barnes was joined by 

handler teams from Apalachee Correctional Institution, and the officers soon 

noticed a footprint going across a field near the fence. Eventually, the dogs 

tracked about a half-mile to a mile away from the crime scene, across the interstate 

and into another field, where the officers found Mr. Morgan's wallet and some of 

its contents, including a credit card, strewn about the ground. The officers called 

someone else to secure the scene and kept tracking for about ten miles along the 

interstate toward a gas station: 
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Cannon was next seen at a Shell gas station near the interstate. The gas 

station attendant testified that a nervous, sweaty man had approached the window4 

on foot and asked her to get him something to drink. He also asked her to leave 

her shift early to give him a ride. When she refused, Cannon began asking other 

customers for a ride and was eventually successful in obtai_ning one. Investigator 

Maxwell showed up right after Cannon left. The attendant told him what had 

occurred and showed him the security footage from the store's video camera, 

depicting the man she had described. Investigator Maxwell recognized Cannon as 

the man in the video. 5 Two days later, officers received a tip that Cannon was 

located in a motel off of Pat Thomas Parkway. Officers entered Cannon's motel 

room and took him into custody. He was wearing the same shirt as that observed 

on him in the security footage. 

Dr. Lisa Flannagan, a forensic pathologist with the Medical Examiner's 

Office, testified that she conducted the autopsy on Mr. Morgan's body and 

determined the cause of death to be multiple stab wounds. Mr. Morgan suffered at 

least thirty major stab wounds and some additional, more superficial injuries. He 

4. The gas station was closed for the night, so the door was locked and the 

attendant was assisting customers through a window . 

. 5. Investigator Maxwell testified that Cannon had been "personally 

familiar" to him for a number of years. 
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1---------- -- - - ---- -- - -- --- - - - --- -
' 

sustained four wounds to his face, one of which passed through the cheek and into 

the mouth cavity. X-rays of the wounds revealed a small triangular piece of metal 

embedded in the right side of his forehead, which was later ·determined to be a 

piece from the tip of the knife found in the back of the patrol car where McMillian 

had been sitting. 

The most severe and fatal of Mr. Morgan's wounds included a neck 

wound-which injured the carotid artery and the jugular vein, but would not have 

been immediately incapacitating-and stabs wounds to the chest and upper back, 

which injured the pulmonary vein and punctured both lungs, causing them to 

collapse. There were several defensive wounds on his arms and hands and a 

curved configuration of small abrasions on the back of his left hand that were 

consistent with a bite mark or teeth impressions. 

The medical examiner testified that Mr. Morgan's wounds could have all 

been inflicted by the knife with the broken tip. However, she could not rule out 

another knife having caused some of the injuries. She testified that, based on the 

extent of the injuries, Mr. Morgan was likely "upright" and "struggling" for a least 

part of the attack. Lastly, the medical examiner did not believe all of the injuries 

were sustained while Mr. Morgan was in the truck "because he's, obviously, 

moving and fighting and the injuries being in so many different locations on both 

sides of the neck, the left shoulder area, the forearms, his back, and his chest." She 
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testified that there was no way to determine the sequence iri. which the wounds 

were inflicted. 

Other testimony established that the murder occurred on a plot of land rented 

by Cannon's father for farming. There was never any com found stored on the 

property. The knife Cannon 'used to stab Mr. Neel was never conclusively 

identified. A black, butcher-type knife contained blood for which Mr. Morgan, 

McMillian and Cannon were excluded as contributors, but the data was insufficient 

to detennine Mr. Neel's possible contribution. Mr. Morgan's blood was found on 

Cannon' s shirt, McMillian's clothing and shoes, and McMillian's face. The 

mixture of DNA on Mr. Morgan's back pockets excluded Cannon and Mr. Neel as 

contributors, but included Mr. Morgan and McMillian as possible contributors. 

The limited DNA evidence from the blood found under Mr. Morgan's fingernails 

excluded Cannon and Mr. Neel as possible contributors, but did not provide 

enough infonnation to determine McMillian's possible contribution. 

As to Mr. Morgan, the jury found Cannon guilty of first-degree murder~n 

theories of both premeditation and felony murder-and robbery with a deadly 

weapon. The jury also convicted Cannon of attempted first-degree premeditated 

murder and attempted armed robbery as to Mr. Neel and found Cannon guilty of 

arson for the burning of Mr. Morgan's truck. At the conclusion of the penalty 

phase, the jury recommended death by a vote of nine to three. 
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The court conducted a Spencer6 hearing on November 15, 2012, at which the 

defense introduced Cannon's school records and a letter from his girlfriend. The 

defense also presented a licensed psychologist, Dr. Terence Leland, who testified 

that Cannon's functional abilities amounted to the low average range of 

intelligence rather than the borderline range because of the very wide disparity 

between his verbal IQ score of 66 and his nonverbal IQ of 88. Dr. Leland testified 

that Cannon's overall full-scale IQ score.of 77 "is probably a slight underestimate" 

of his overall abilities. He also diagnosed Cannon with depressive and anxiety 

disorders, not otherwise specified, because Cannon's symptoms were insufficiently 

severe to diagnose major depression or generalized anxiety disorder. Also, the 

parties stipulated that the trial court could consider McMillian' s case file and 

specifically requested that it cqnsider the psychological evaluation reports 

regarding McMillian' s health. The court had adjudicated McMillian ''incompetent 

to proceed because of his mental retardation" on May 1 7, 2011. Approximately 

fifteen months later, the court conducted another competency hearing and found . 

that McMillian remained incompetent to stand trial. 

The trial court followed the jury's death recommendation, finding that the 

aggravating factors outweighed the mitigating factors. The court found five 

6. Spencer v. State, 615 So. 2d 688 (Fla. 1993). 
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aggravating circumstances: (1) Cannon was on felony probation at the time of the 

murder (great weight); (2) Cannon was previously convicted of a violent felony 

(very great weight); (3) the murder was committed during a robbery/arson/for 

financial gain (merged) (moderate weight); (4) the murder was especially heinous, 

atrocious or cruel (HAC) (substantial weight); and (5) the murder was committed 

in a cold, calculated, and premeditated manner, without any pretense of moral or 

legal justification (CCP) (great weight). 

The trial court rejected all of the statutory mitigating factors as not proven. 

As nonstatutory mitigating, the trial court found that Cannon demonstrated 

appropriate courtroom behavior (minimal weight); did not resist arrest (minimal 

weight); has limited education (very little weight); applied for and obtained 

farming grants in his youth, despite his educational shortcomings (very little 

weight); worked hard as a farmer for the family business (very little weight); was a 

good provider to his family and step-children (very little weight); is a loving 

person to his siblings and their children (very little weight); has a low IQ (very 

little weight); came from an emotionally impoverished family background (very 

little weight); experienced the imprisonment of his siblings during his adolescent, 

teen, and young adult years (very little weight); experienced "other mental health · 

diagnoses and symptoms" (very little weight); and testified for the State in the case 

that resulted in his prior violent felony convictions (very little weight). 
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ANALYSIS 

Cannon's claims on appeal are as follows: (1) the trial court improperly 

doubled the aggravators; (2) the trial court erred in applying HAC to Cannon; (3) 

the court erred in sua sponte modifying the jury instruction on attempted voluntary 

manslaughter; the State's evidence is insufficient as to Cannon' s convictions for 

( 4) robbery, (5) attempted robbery, and (6) arson; (7) the trial court erred in 

responding to a jury question during deliberations; (8) the court erroneously 

admitted hearsay statements into evidence; and (9) Cannon's death sentence is 

disproportionate. These issues are addressed in tum below. 

I. ·Doubling of Aggravators 

As his first issue, Cannon claims that the trial court erred in using the violent 

nature of his prior felony conviction to support both the weight assigned to the 

felony probation aggravator and to support applying the prior violent felony 

aggravator. "A trial court's ruling on an aggravating circumstance is a mixed 

question of law and fact and will be sustained on review as long as the court 

applied the right rule of law and its ruling is supported by competent, substantial 

evidence in the record." Ford v. State, 802 So. 2d 1121, 1133 (Fla. 2001). Cannon 

does not challenge the sufficiency of the evidence as to the trial court' s finding of 

the felony probation aggravator, only that the violent nature of his prior armed 
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carjacking conviction was used both in assigning weight to that aggravator and in 

finding the prior violent felony aggravator, resulting in improper doubling. 

"Improper doubling occurs when aggravating factors refer to the same 

· aspect of the crime." Green v. State, 641 So. 2d 391,395 (Fla. 1994). However, 

"the facts in a given case may . . . support multiple aggravating factors so long as 

they are separate and distinct aggravators and not merely restatements of each · 

other." Banks v. State, 700 So. 2d 363, 367 (Fla. 1997). In other words, "where 

these two aggravating factors are not based on the same essential feature of the 

crime or of the offender's character, they can be given separate consideration." · 

Agan v. State, 445 So. 2d 326, 328 (Fla. 1983). 

In its sentencing order, the trial court noted that Cannon had been convicted 

of armed carjacking and armed kidnapping and had begun to serve the five-year 

probationary portion of his sentence on October 4, 2009. Thus, the court found 

that the instant capital felony, which occurred on December 24, 2010, was 

committed by a person who was on felony probation at the time of the crime. 7 The 

trial court found that the felony for which Cannon was on probation was a violent 

felony and accordingly, assigned the aggravator great weight. 

7. § 921.141(5)(a), Fla. Stat. (2010). 
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The trial court also found that the prior violent felony aggravator8 had been 

established based on both the prior carjacking episode and the contemporaneous 

convictions for the attempted murder and attempted robbery of Mr. Neel. In 

assigning weight to the aggravator, the court found that this Court established in 

Bright v. State, 90 So. 3d 249, 260-261 (Fla. 2012), that it is improper to weigh 

each prior and contemporaneous violent felony separately. Thus, the trial court 

stated that it would "consider conviction of a prior felony only as a single 

aggravating circumstance, assess weight for each form of proof and assign weight 

only to the more serious form of proof." The court then outlined the evidence of 

the convictions and concluded that the carjacking conviction was the weightier, 

more serious form of proof, so the court assigned the prior violent felony 

aggravator "very great weight" based on the prior carjacking conviction. 

This Court has consistently rejected claims of improper doubling where the 

prior violent felony aggravator referred to the conviction and the felony probation 

aggravator "referred to the defendant's status at the time of the murder." Patrick v. 

State, 104 So. 3d 1046, 1066 (Fla. 2012); Muhammad v. State, 494 So. 2d 969, 976 

(Fla. 1986) ("We have consistently rejected the argument that these two factors 

improperly double aggravating circumstances."); see also Rose v. State, 787 So. 2d 

8. § 921.141(5)(b), Fla. Stat. (2010). 
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786, 801 (Fla. 2001); 1-iildwin v. State, 727 So. 2d 193, 196 (Fla. 1998) (rejecting 

improper doubling argument despite "prior violent felony" and "under sentence of 

imprisonment" aggravators being based on same offense); Waterhouse v. State, 

429 So. 2d 301, 307 (Fla. 1983) (rejecting doubling argument because prior 

conviction and parole status "were two separate and distinct characteristics of the 

defendant, not based on the same evidence and the same essential facts"), receded 

from on other grounds, Owen v. State, 696 So. 2d 715, 720 (Fla. 1997). That is 

exactly what happened here. Cannon's claim of improper doubling is meritless 

because the finding of the felony probation aggravator was based on Cannon's 

status at the time of the murder, while the prior violent felony aggravator was 

based on the existence of the prior conviction itself. 

Cannon is correct that the trial court used the violent nature of his carjacking 

conviction to assign weight to the felony probation aggravator. This, however, was 

not error. A finding of violence is not necessary for the finding of the felony 

probation aggravator. See§ 921.141(5)(a), Fla. Stat. (2010). Thus, the violent 

nature of the carjacking was not used to determine whether the felony probation 

aggravator had been established, but to determine the weight to be assigned to the 

aggravator. Furthermore, the weight assigned to aggravating factors is within the 

trial court's discretion and "is subject to the abuse of discretion standard." Buzia 

v. State, 926 So. 2d 1203, 1216 (Fla. 2006). Here, Cannon's prior convictions 
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were violent,9 and the assignment of great weight to the felony probation 

aggravator was not an abuse of discretion. Cannon is not entitled to relief as to this 

issue.10 

II. HAC Aggravator 

Cannon next claims that the trial court erred in applying the HAC aggravator 

to his case. The trial court' s ruling will be sustained on appeal as long as it is 
. . 

based on the right rule of law and supported by competent substantial evidence. 

Ford, 802 So. 2d at 1133. As found by the trial court in the instant case and 

conceded by the parties, there is competent, substantial evidence that the manner in 

which Mr. Morgan was murdered qualifies as especially heinous, atrocious, or 

9. Wright v. State, 19 So. 3d 277, 304 (Fla. 2009) (referring to carjacking 
and kidnapping as "violent felonies"); Floyd v. State, 913 So. 2d 564, 577 (Fla. 
2005) (same). 

10. We also address, for the sake of clarity, the trial judge's belief that he 
was required, under Bright, to determine a separate weight for each underlying 
felony conviction and then assign weight to the prior violent felony aggravator 
based only on the more serious of the prior convictions. In Bright, we found error 
where the trial court "found the prior violent felony aggravating circumstance 
twice and accorded it great weight twice"--once for the defendant' s prior robbery 
conviction and once based on the contemporaneous murder in that case. 90 So. 3d 
at 260-61. We explained that "[i]f a defendant has multiple convictions for prior 
violent felonies, the trial court can find only a single aggravating circumstance, but 
it may give that circumstance greater weight based upon the existence of multiple 
convictions." Id. at 261. In other words, multiple convictions may serve as the 
basis for the prior violent felony aggravator as long as the court only finds the 
aggravator once and only assigns it one weight-although that one weight may be 
based on the existence of more than one prior conviction. 
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--- ---· ---- · - - ····---

cruel. Mr. Morgan sustained at least thirty stab wounds to his head, face, neck, 

arms, chest, and back. One of his facial wounds indicated that the knife traveled 

through his cheek and into his mouth cavity. He had several defensive wounds on 

his hands and arms and a small curve of abrasions on the back of his left hand that 

was consistent with a bite mark. The medical examiner determined, based on Mr. 

Morgan's injuries, that Mr. Morgan was alive and likely "upright" and "struggling" 

during at least part of the attack. His carotid artery and jugular vein were injured, 

causing him to lose blood and eventually consciousness. The medical examiner 

testified that this wound would not have been immediately incapacitating and that 

Mr. Morgan could have lived with this injury for "a couple of minutes."11 

The trial court found that Cannon's stabbing of Mr. Neel permitted 

application of the.RAC aggravator to Cannon for the stabbing of Mr. Morgan even 

assuming McMillian alone actually stabbed Mr. Morgan. The court stated that 

substantial evidence was consistent with McMillian stabbing Mr. Morgan, but also 

found that none of that evidence established that McMillian stabbed Mr. Morgan 

and Cannon did not. The court concluded that even though no evidence directly 

11. This Court has "repeatedly upheld the HAC aggravating circumstance in 
cases where the victim has been viciously stabbed numerous times," Perez v. State, 
919 So. 2d 347,379 (Fla. 2005), even "where the medical examiner has 
determined that the victim was conscious for merely seconds," Francis v. State, 
808 So. 2d 110, 135 (Fla. 2001). 
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I • 

indicated that Cannon personally stabbed Mr. Morgan, overwhelming evidence 

demonstrates that Cannon fully intended the commission of both crimes including 

the manner of Mr. Morgan's death. 

This Court has held that HAC cannot be applied vicariously to a defendant 

who did not direct the manner of the killing or know the manner in which the 

murder would occur. See Perez, 919 So. 2d at 380-81; Williams v. State, ·622 So. 

2d 456, 463 (Fla. 1993); Omelus v. State, 584 So. 2d 563, 566 (Fla. 1991). 

However, we have also upheld the application ofHAC to defendants who were 

ringleaders or dominant actors in the crime and personally took specific actions 

that caused the victim's fear, emotional strain, and terror prior to the victim's 

death. See, e.g., Lugo v. State, 845 So. 2d 74, 112-13 (Fla. 2003) (upholding HAC 

where the defendant directed the crimes; kidnapped, bound, and gagged the victim; 

questioned her about assets; and instructed the codefendant to inject her with horse 

tranquilizers when she resisted); Cave v. State, 727 So. 2d 227, 229 (Fla. 1998) 

(finding sufficient evidence of HAC where the defendant was the leader of the 

crime and personally kidnapped the victim at gunpoint, placed her beside him in 

the backseat,_ and heard her pleas for her life during the 15-minute car ride to the 

murder location, after which her removed her from the car and turned her over to 

his codefendants who then stabbed and shot her); Copeland v. State, 457 So. 2d 

1012, 1015 (Fla. 1984) (upholding HAC where the defendant personally 
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committed the robbery of a convenience store, kidnapped the cashier, and then 

raped her before she was murdered). 

In the instant case, the trial court found that the evidence proved, beyond a 

reasonable doubt, that Cannon was the sole catalyst and dominant actor in these 

crimes. Cannon planned the entire incident. He came to the meeting prepared 

with a means to kill-namely a knife-which he used to initiate the acts of 

violence by stabh,ing Mr. Neel. Cannon chose an isolated, overgrown area for the 

meeting, located on his father's plot of land, and was the sole individual directing 

the parties to that location. Further, although Mr. Neel understood the purpose of 

the meeting to be completing a corn transaction, no corn was found at the location,· 

potentially indicating Cannon's alternate purpose for the meeting. 

Cannon's dominance is further demonstrated by McMillian's actions after 

the incident. McMillian wandered to a nearby pond and although panicked and 

frantic, had remained standing next to the pond until apprehended. McMillian was 

also cooperative with the police and volunteered information about the knife. 

Lastly, McMillian has a low IQ, has been intellectually disabled since his youth, 

has been found incompetent to stand trial, and had no prior involvement with either 

man-as neither Mr. Neel nor Mr. Morgan knew McMillian until Cannon 

introduced him. Following the rationale of Lugo, Cave II, and Copeland, we find 
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no error in applying HAC to Cannon because he personally orch~strated the 

method of the heinous murder and initiated the plan for the crime. 

III. Jury Instruction on Attempted Voluntary Manslaughter 

Cannon argues the trial court erred in instructing the jury on attempted 

voluntary manslaughter in two ways: (1) by, sua sponte, modifying the standard 

jury instruction in an attempt to correct a Montgomery12 error, and (2) by failing to 

include, in this modification, a reinstruction on justifiable or excusable homicide. 

The State concedes that the trial court erred in its reinstruction of the jury. 13 

However, "[j]ury instructions are subject to the contemporaneous objection rule 

and, absent an objection at trial, can be raised on appeal qnly if fundamental error 

occurred." Montgomery. 39 So. 3d at 258 (internal quotation marks omitted). In 

this case, Cannon did not object to the trial court's erroneous instruction and 

concedes that the error is not fundamental because attempted voluntary 

12. State v. Montgomery, 39 So. 3d 252 (Fla. 2010). 

13. See Williams v. State, 123 So. 3d 23, 24 (Fla. 2013) (finding it 
fundamental error to give standard jury instruction on attempted manslaughter by 
act, which requires jury to find that defendant committed act intended to cause 
death, where defendant is convicted of offense not more than one step removed 
from attempted manslaughter); Pena v. State, 901 So. 2d 781, 787-88 (Fla. 2005) 
(finding error for trial court to omit instruction on excusable or justifiable 
homicide, but such error not fundamental where offense of which defendant was 
convicted is two or more steps removed from offense for which jury was 
improperly instructed). 
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manslaughter is two steps removed from attempted first-degree murder. As such, 

Cannon's claim is procedurally barred, and he is not entitled to relief. 

Cannon nonetheless cites to Williams v. State, 395 So. 2d 1236 (Fla. 4th 

DCA 1981), and Hudson v. State, 368 So. 2d 437 (Fla. 3rd DCA 1979), to argue 

that his claim was not waived by his failure to object because he was not provided 

with an opportunity to object outside the presence of the jury under Florida Rule of 

Criminal Procedure 3.390(d). However, our review of the record demonstrates that 

nothing prevented Cannon from objecting to the trial court's modification and 

requesting a sidebar conference outside of the jury's presence. Under Cannon's 

interpretation, a defendant could intentionally fail to object to a court' s instruction 

of the jury and avoid the procedural bar on appeal by arguing that the trial court 

did not provide an opportunity to object. Such gamesmanship defeats the purpose 

of Rule 3.390(d), which is to put the trial court on notice of potential errors in 

charging the jury. 

IV. Trial Court's Response to Jury Question 

After the jury retired to deliberate, it submitted the following written 

question to the trial court: 

As to count 4, attempted robbery with a deadly weapon, we're not 
clear as to what the law states. Can we assume or do we have to cite 
specific evidence. By assume, we mean because he took Morgan's 
wallet, but no clear attempt was made to take Neel's wallet, et cetera, 
prior payments of com, which I'm not sure -
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After reading the question and inquiring of the State and the defense, the trial court 

decided on the following answer: "It makes more sense just to say you 're not 

required to cite evidence. You are required only to complete the verdict form. 

Your responsibility is to determine if the evidence proves each element [beyond a 

reasonable doubt]." The record demonstrates that defense counsel objected to the 

trial court's answer. 

Generally, the feasibility and scope of any reinstruction of the jury "resides 

within the discretion of the [trial] judge." Garcia v. State, 492 So. 2d 360, 366 

(Fla. 1986). Discretion is only abused "when the judicial action is arbitrary, 

fanciful, or unreasonable, which is another way of saying that discretion is abused 

only where no reasonable person would take the view adopted by the trial court." 

Armstrong v. State, 73 So. 3d 155, 173 (Fla. 2011) (quoting White v. State, 817 

So. 2d 799, 806 (Fla. 2002)). Nevertheless, the jury instructions must not be 

confusing, contradictory, or misleading. Id. 

The defense argued that the court should have given the "single defendant, 

multiple counts" instruction again, which reads: 

A separate crime is charged in each [ count of the information] 
[indictment] [information] and, although they have been tried 
together, each crime and the evidence applicable to it must be 
considered separately and a separate verdict returned as to each. A 
finding of guilty or not guilty as to one crime must not affect your 
verdict as to the other crime( s) charged. 
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Fla. Std. Jury Instr. (Crim.) 3.12(a). Although including this sentence might have 

helped the trial judge to address the defense's interpretation of what the jury was 

asking, the instruction given by the judge was a correct and complete statement of 

the law and was not confusing, contradictory or misleading. The judge's answer 

and interpretation of the jury' s question was not such that no reasonable person 

would adopt his view, thus we find no abuse of discretion in answering the jury's 

question. 

Although there was no abuse of discretion here, we caution that the better 

practice when faced with a confusing or ambiguous question from the jury would 

be to inquire of the jury as to the meaning of its question. Such a procedure would 

allow the court to provide the most accurate and complete response possible. See 

Slinsky v. State, 232 So. 2d 451 , 453-54 (Fla. 4th DCA 1970) (suggesting that trial 

court, when faced with a jury request during deliberations, "should have advised 

counsel of it and re-convened court with defendant in attendance. Depending upon 

the nature and scope of the jury' s question, the court could then recall or offer to 

recall the jury into the courtroom for inquiry and the rendition of a response to 

their request"). This method would seem especially appropriate in cases like this 

one where the jury question itsel_f was an incomplete sentence, subject to differing 

interpretations. 

V. Hearsay Statements/Confrontation Clause 
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Cannon asserts that a significant portion of Mr. Neel's testimony is 

inadmissible hearsay and that the trial court erred in permitting its introduction into 

evidence. Cannon also alleges, in one sentence of his initial brief, that this testimony 

violated his right of confrontation under Crawford v. Washington, 541 U.S. 36 

(2004). Each of Cannon's claims will be addressed separately below. 

A trial court's decision to admit evidence is reviewed for an abuse of 

discretion. Johnston v. State, 863 So. 2d 271, 278 (Fla. 2003) . . However, the 

question of whether a statement is hearsay is a matter of law and is subject to de 

novo review on appeal. Burkey v. State, 922 So. 2d 1033, 1035 (Fla. 4th DCA 

2006). Hearsay is "a statement, other than one made by the declarant while 

testifying at the trial or hearing, offered in evidence to prove the truth of the matter 

asserted." § 90.801(1)(c), Fla. Stat. (2010). Rather than indicating the specific 

statements to which he objects, Cannon has provided us with only a general 

summary of Mr. Neel's testimony. We thus deny most of this claim as 

insufficiently pled. See, e.g., Wyatt v. State, 78 So. 3d 512,521 & n.6 (Fla. 2011) 

( denying claims as insufficiently pied because, in challenging gruesome photos, 

counsel failed to specifically address which photos he was challenging and in 

challenging the jury instructions, counsel failed to discuss which specific 

instructions were allegedly erroneous or what specific challenges trial counsel 

should have raised); Ferrell v. State, 29 So. 3d 959, 976 (Fla. 2010) (denying 
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challenge that counsel erroneously waived the defendant's presence at all pretrial 

proceedings as insufficiently pied where defendant failed to identify any critical 

stage of his trial from which he was involuntarily absent). Because we have 

identified three statements during Mr. Neel's trial testimony to which Cannon 

objected, we choose to address that portion of his claim. The three statements are 

(1) Mr. Morgan telling Mr. Neel that Cannon had com to sell, (2) Mr. Morgan 

prepaying for a second purchase of com from Cannon, 14 and (3) Mr. Morgan 

telling Mr. Neel about Mr. Morgan's "aggravation" in dealing with Cannon. 

Cannon is only entitled to relief if the admission of these statements was erroneous 

and not harmless. 

Harmless error is error for which "there is no reasonable possibility that the 

error contributed to the conviction." State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla. 

1986). Cannon is not entitled to relief as to any of these statements because their 

admission into evidence was harmless. Even without these three details, the jury 

still heard that Mr. Morgan and Mr. Neel met Cannon at a gas station and that Mr. 

Neel understood the purpose of this meeting to -be completing a purchase of com. 

Further, Cannon was identified as the seller by Mr. Neel's properly admitted 

testimony, which demonstrated that Cannon was the guiding force behind this 

14. We note that Cannon objected to this statement not as hearsay, but on 
the grounds of a lack of foundation or personal knowledge. 
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transaction. Upon meeting at the gas station, Cannon had to convince Mr. Morgan 

to let McMillian, Cannon's codefendant, ride with them; Cannon <,lirected Mr. 

Morgan to drive to a remote, wooded area; and Cannon not only brought a knife 

with him on this ride, but also used that knife to initiate the attack by stabbing Mr. 

Neel in the neck. Therefore, there is no reasonable possibility that the admission 

of these three statements contnbuted to the conviction. 

Cannon also argues that the admission of Mr. Neel's testimony violates his 

right of confrontation because the statements were testimonial under Crawford. 

However, the statements at issue here are not testimonial in nature: They were not 

"made under circumstances which would lead an objective witness reasonably to 

believe that the statement would be available for use at a later trial." Franklin v. 

State, 965 So. 2d 79, 90 (Fla. 2007) (internal quotation marks omitted). They are 

. simply nontestimonial statements to a friend about trivial daily matters, not 

involving any potential criminal proceeding. Cf. id. at 91 ( citing cases and holding 

· that victim's spontaneous statements to friend after being shot were not 

testimonial). Accordingly, Cannon is not entitled to relief. 

VI. Sufficiency of the Evidence 

Cannon next claims that there is insufficient evidence to convict him of 

robbery, attempted robbery, and arson. Whether a defendant contests the 

sufficiency of the evidence against him or not, this Court has a mandatory 
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obligation to independently determine whether there was sufficient evidence to 

sustain the jury's verdict. See Kalisz v. State, 124 So. 3d 185,214 (Fla. 2013), 

cert. denied, 134 S. Ct. 1547 (2014); Wheeler v. State, 4 So. 3d 599,605 (Fla. 

2009). "Whether the evidence is sufficient is judged by whether it is competent 

and substantial." Phillips v. State, 39 So. 3d 296, 308 (Fla. 2010). However, if the 

State's evidence of guilt is wholly circumstantial, "not only must the evidence be 

sufficient to establish each element of the offense," but it must also be 

"inconsistent with any reasonable hypothesis of innocence proposed by the 

defendant." Twilegar v. State, 42 So. 3d 177, 188 (Fla. 2010). Our duty on appeal 

is "to review the record in the light most favorable to the prevailing theory and to 

sustain that theory if it is supported by competent substantial evidence." Orme v. 

State, 677 So. 2d 258,262 (Fla. 1996). 

Cannon argues that the State's evidence was insufficient to sustain his 

conviction for the robbery of Mr. Morgan. At trial, defense counsel moved for a 

judgment of acquittal as to this count based on a lack of evidence. The trial court 

denied the motion. 

"Robbery" means the taking of money or other property which 
may be the subject.of larceny from the person or custody of another, 
with intent to either permanently or temporarily deprive the person or 
the owner of the money or other property, when in the course of the 
taking there is the use of force, violence, assault, or putting in fear. 
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§ 812.13( 1 ), Fla. Stat. (2010). The standard jury instruction also includes the 

requirement that the stolen property be "of some value." Fla. S~d. Jury Instr. 

(Crim.) 15.1; see Holliday v. State, 781 So. 2d 496,498 (Fla. 5th DCA 2001). 

However, the State is not required to prpve an exact value for the property taken. 

See McKinney v. State, 66 So. 3d 852, 857 (Fla.2011) (finding that the offense of 

"grand theft" has an element that "robbery" does not-the requirement that the 

State show the value of the property taken). Even if Mr. Morg~'s wallet, which 

was found on the path Cannon took to flee the scene of the stabbing, contained no 

money, it still has inherent value. See, e.g., Monlyn v. State, 894 So. 2d 832, 836 

(Fla. 2004) (finding crime of robbery established by defendant's taking of victim's 

wallet, even if no cash was actually found therein); Woodel v. State, 804 So. 2d 

316, 319, 322 (Fla. 2001) (upholding robbery conviction for theft of victim's 

wallet containing victim's identification and credit cards). 

Because the State's evidence of armed robbery was wholly circumstantial, 15 

the State was required to introduce evidence sufficient to rebut any reasonable 

15. There was no witness testimony regarding the events that transpired 

after Mr. Neel's escape from the truck, which is when the robbery occurred. See 

Twilegar, 42 So. 3d at 188-89 ("Direct evidence is that to which the witness 

testifies of his own knowledge as to the facts at issue. Circumstantial evidence is 

proof of certain facts and circumstances from which the trier of fact may infer that 

the ultimate facts in dispute existed or did not exist." (quoting Davis v. State, 90 

So. 2d 629, 631 (Fla. 1956))). Also, Mr. Morgan's wallet was found not in 

Cannon's possession, but scattered along Cannon's escape route. 
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hypothesis of innocence proposed by Cannon. See Twilegar, 42 So. 3d at 188. 

Here, Cannon has not proposed any reasonable hypothesis of innocence. The 

murder _occurred in a remote area; and there was not a great deal of time that 

passed between the murder, police officers' response to the scene, and McMillian's 

apprehension. Soon thereafter, the police, with canine units, began to track the 

route Cannon took to leave the scene, and during that tracking they recovered the 

victim's wallet and some of its contents. It is not reasonable to propose, for 

example, that another individual happened upon Mr. Morgan's body, took his 

wallet, and traveled along Cannon's exact escape route, discarding the wallet and 

its contents along the way. No reasonable hypothesis of innocence exists as to the 

robbery of Mr. Morgan. See, e.g., Ferguson v. State,_ 417 So. 2d 631 (Fla. 1982) 

(rejecting, as unreasonable, defendant's hypothesis that because victim's bodies 

were left overnight in a wooded area, a passerby could have taken their money and 

jewelry), superseded by statute on other grounds, ch. 96-290, § 5, ch. 96-302, § 1, 

Laws of Fla., as recognized in Merck v. State, 763 So. 2d 295 (Fla. 2000). The 

robbery conviction is supported by competent, substantial evidence, and Cannon is 

not entitled to relief. 16 

16. We also affirm the conviction for arson as it is supported by competent, 
substantial evidence, but vacate the attempted robbery conviction based on 
insufficient evidence. As to arson, Detective Bryant testified that the fire was 
caused by human, not accidental, means and originated in the rear passenger 
compartment behind the driver's seat. Cannon and McMillian were seated in that 
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Cannon was convicted for the first-degree murder of Mr. Morgan on theories 

of both premeditation and felony murder. He was also convicted of attempted 

first-degree premeditated murder as to Mr. Neel. The evidence of felony murder 

consists of three underlying felonies: the attempted murder of Mr. Neel, the 

robbery of Mr. Morgan, and arson. Any one is sufficient on its own to form the 

basis for Cannon's conviction for felony murder . 

. A jury can infer premeditation from circumstantial evidence such as " 'the 

nature of the weapon used, the presence or absence of adequate provocation, 

previous difficulties between the parties, the manner in which the homicide was 

committed, and the nature and manner of the wounds inflicted.' " Bradley v. State, 

787 So. 2d 732, 738 (Fla. 2001) (quoting Norton v. State, 709 So. 2d 87, 92 (Fla. 

1997)). Premeditation is "a fully formed conscious purpose to kill" and "may be 

formed a moment before the act," as long as it exists long enough for the defendant 

to understand the nature of the act and its probable result. Woods v. State, 733 So. 

2d 980, 985 (Fla. 1999); Buckner v. State, 714 So. 2d 384, 387 (Fla. 1998). 

Here, Cannon brought a knife with him and used that knife to stab Mr. Neel. 

Cannon's stabbing of Mr. Neel was not provoked in any way, nor does the record 

area of the truck. This is sufficient evidence to support Cannon' s arson conviction. 
As to attempted robbery, there was no evidence of any desire to rob Mr. Neel. We 
vacate that conviction because stabbing Mr. Neel in the neck, without more, is not 
competent, substantial evidence of attempted robbery. 
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demonstrate any provocation for the brutal attack on Mr. Morgan. Mr. Neel's 

injuries were the result of a surprise attack initiated while the other unwitting 

victim, Mr. Morgan, was driving and unable to defend his friend. Mr. Morgan's 

extensive and incapacitating injuries support the jury's finding of premeditation. 

As to the manner in which the homicide was committed, the medical examiner 

testified that Mr. Morgan suffered at least thirty stab wounds, ·all while struggling 

and fighting and even possibly driving during some of the attack. As additional 

support for the finding of premeditation, Cannon chose a remote, wooded area as 

the group's destination, and despite Mr. Neel's understanding of the purpose of the 

trip, no com was found at this location, indicating Cannon's possible alternative 

purpose for directing the drive to that area. We conclude that Cannon's 

convictions for first-degree and attempted first-degree murder are supported by 

competent, substantial evidence. 

Cannon's hypothesis of innocence as to first-degree murder is that 

McMillian killed Mr. Morgan.17 However, Cannon can be held responsible for 

first-degree murder either directly or as principal. "[I]n order to be convicted as 

principal for a crime physically committed by someone else, a defendant must both 

intend that the crime be committed and do some act to assist the other person in 

17. Cannon does not set forth a hypothesis of innocence as to the attempted 
first-degree murder. 
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actually committing the crime." Brown v. Crosby. 249 F. Supp. 2d 1285, 1318 

(S.D. Fla. 2003). In this instance, Cannon's conscious intent is demonstrated by 

his choice of a remote location; the fact that no corn was found at that location, 

thereby exposing Cannon's possible _deception in directing Mr. Morgan to that 

area; and the fact that Cannon brought and used a knife during the events. In 

addition, Cannon's act of stabbing Mr. Neel clearly began the acts of violence. 

Lastly, the trial court found that Cannon was the dominant actor and sole catalyst 

of the crimes. We agree and find that competent, substantial evidence exists to 

support Cannon's convictions of first-degree and attempted first-degree murder. 

Orme, 677 So. 2d at 262 (upholding trial court's conclusion that evidence 

supported State's theory because although evidence was conflicting, under 

circumstantial evidence standard of review, trial court's conclusion was supported 

by competent substantial evidence). 

VII. Proportionality 

Proportionality review is not a quantitative analysis, counting the number of 

aggravators and mitigators, but a qualitative review of the underlying basis for 

each aggravating and mitigating factor and of the totality of the circumstances, 

comparing the case to other capital cases with similar mitigating and aggravating 

circumstances. See Gregory v. State, 118 So. 3d 770, 785-86 (Fla. 2013). Cannon 

argues that McMillian' s intellectual disability may make McMillian ineligible for 
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the death penalty and that McMillian' s resulting disparate sentence makes 

Cannon's death sentence disproportionate. The parties stipulated that the issue of 

\ 

McMillian's eligibility for the death penalty because of his intellectual disability 

was unresolved at the time of trial. However, such determination is not necessary 

here because Cannon was the more culpable defendant. 

Disparate treatment of a codefendant who is equally as culpable as or more 

culpable than the defendant can render the defendant's sentence disproportionate. 

Henyard v. State, 689 So. 2d 239,254 (Fla. 1996). However, disparate treatment is 

justified when the defendant is the more culpable actor in the crime. Larzelere v. 

State, 676 So. 2d 394,407 (Fla. 1996); Hannon v. State, 638 So. 2d 39, 44 (Fla. 

1994) (finding death sentence proportionate where less culpable codefendants 

received less severe punishment). As outlined above, Cannon was the driving 

force and dominant actor in this case. McMillian, who seemed stunned by the 

course of events, is_ not equally culpable. Therefore, disparate treatment would be 

justified. We find that death is a proportionate sentence here. See, e.g., Farina v. 

State, 801 So. 2d 44, 48, 56 (Fla. 2001); Simpson v. State, 3 So. 3d 1135, 1148-49 

(Fla. 2009). 

CONCLUSION 

Based on the foregoing, we affirm Cannon's convictions and sentences for 

first-degree murder, attempted first-degree murder, robbery, and arson. 
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It is so ordered. 

LABARGA, C.J., and PARIENTE, LEWIS, QUINCE, POLSTON, and PERRY, 
JJ., concur. 
CANADY, J., concurs in part and dissents in part with an opinion. 

NOT FINAL UNTIL Tirvffi EXPIRES TO FILE REHEARING MOTION, AND 
IF FILED, DETERMINED. 

CANADY, J., concurring in part and dissenting in part. 

I concur in the affirmance of the first-degree murder, attempted first-degree 

murder, robbery and arson convictions, and of the sentence of death. I dissent, 

however, from the reversal of the attempted robbery conviction. I would affirm 

that conviction. 

An Appeal from the Circuit Court in and for Gadsden County, 
Johnathan Eric Sjostrom, Judge - Case No. 202010CF000663BXXXMX 

Baya Harrison, III, Monticello, Florida, 

for Appellant 

Pamela Jo Bondi, Attorney General, Charmaine Millsaps, Assistant Attorney 
General, and Patrick M. Delaney, Assistant Attorney General, Tallahassee, Florida, 

for Appellee 

- 35 -



Page 80

Filing# 36145411 E-Filed 01/05/2016 11:04:44 AM 

STATE OF FLORIDA, 

Plaintiff, 

v . 

MARVIN CANNON, 

Defendant. 
___________ ! 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR GADSDEN COUNTY, FLORIDA 

CASE NO .: 202010CF000663BXXXMX 

NOTICE TO SECRETARY OF DEPARTMENT OF 
CORRECTIONS OF AFFIRMANCE OF DEATH PENALTY 

TO: Julie L. Jones 
Secretary, Department of Corrections 

The Attorney General of the State of Florida, pursuant to 

Florida Rule of Criminal Procedure 3 . 852(d) (1), gives notice 

that on the 4th day of January, 2016, the Florida Supreme Court 

issued its mandate affirming the death sentence in this case . 

Within 90 days after receipt of this notice, you should 

copy, seal, index, an del iver to the records repository of the 

Secretary of State all public records determined by your 

department to be relevant to the subject matter of a proceeding 

under Florida Rule of Criminal Procedure 3. 850 or 3. 851 unless 

the production of such records would be unduly burdensome. 



sect10036090 target page: 81

Page 81

I HEREBY CERTIFY that a true and correct copy of the 

foregoing has been served on the Honorable Jonathan Sjostrom, 

Chief Judge, Second Judicial Circuit, Gadsden County Courthouse, 

10 East Jefferson St., Quincy, Florida 32351; Julie L. Jones, 

Secretary, Department of Corrections, 501 South Calhoun Street, 

Tallahassee, Florida 32399-2500; Baya Harrison, Counsel for 

Defendant, P.O. Box 102, Monticello, Florida 32344, this 4th day 

of January, 2016. 

~~~ 
Assistant Attorney General 
Florida Bar No. 85824 

OFFICE OF THE ATTORNEY GENERAL 
The Capitol 
Tallahassee, Fl 32399-1050 
(850) 414-3300 

2 



Page 82

Filing# 36145411 E-Filed 01/05/2016 11:04:44 AM 

STATE OF FLORIDA, 

Plaint iff, 

v. 

MARVIN CANNON, 

Defendant . 
___________ ! 

I N THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT , IN 
AND FOR GADSDEN COUNTY , FLORIDA 

CASE NO. 202010CF000663BXXXMX 

NOTICE TO STATE ATTORNEY OF AFFIRMANCE OF DEATH PENALTY 

TO : Willie Meggs, 
State Attorney, Second Judicial Circuit 

The Attorney General of the State of Florida, pursuant to 

Florida Rule of Criminal Procedure 3.852(d) (1), gives notice 

that on the 4th day of January, 2016, the Florida Supreme Court 

issued its mandate affirming the death sentence in this case. 

Within · 15 days after receipt of this notice, you should 

provide written notice to each Florida law enforcement agency 

involved in this case. 

Within 90 days after receipt of this notice, you and each 

Florida law enforcement agency involved in this case, should 

copy, seal, index, and deliver to the records repository of the 

Secretary of State all public records, except for those filed in 



sect10038609 target page: 83

Page 83

the trial court, which were produced in the investigation or 

prosecution of this case. 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

has been served on the Honorable Jonathan Sjostrom, Chief Judge, 

Second Judicial Circuit, Gadsden County Courthouse, 10 East 

Jefferson St . , Quincy, Florida 32351; Julie L . Jones, Secretary, 

Department of Corrections, 501 South Calhoun Street, 

Tallahassee, Florida 32399 - 2500; Baya Harrison, Counsel for 

Defendant, P.O. Box 102, Monticello, Florida 32344, this 4th day 

of January, 2016. 

OFFICE OF THE ATTORNEY GENERAL 
The Capitol 
Tallahassee, Fl 32399-1050 
(850) 414-3300 



Page 84

MANDATE 

SUPREME COURT OF FLORIDA 

To the Honorable, the Judges of the: 

Circuit Court in and for Gadsden County, Florida 

WHEREAS, in that certain cause filed in this Court styled: 

MARVIN CANNON vs. STATE OF FLORIDA 

Case No.: SC13-46 

Your Case No.: 202010CF000663BXXXMX 

The attached opinion was rendered on: 09/24/2015 

c,-, --. 
; > ~:. :. 

YOU ARE HEREBY COMMANDED that further proceedings be had in accordance with said opinion, the 

rule of this Court and the laws of the State of Florida. 

WITNESS, The Honorable JORGE LABARGA, Chief Justice of the Supreme Court of Florida 
and the Seal of said Court at Tallahassee, the Capital, on this 4th day of January 2016. 

-;u 
~-,·1 . 
C") 

0 
::.J 
C . .J 



Page 85

~uprcmc ClCourt of jfloriba 

No. SC13-46 

MARVIN CANNON, 
Appellant, 

(.j r•- ~. -.-, 
~(. 0) 

c.__ :-vs. - -· h ,""rJ ;:;:;:.:r~ _ 
~ 0 ~~r· 
I ""71 ("') :::0:: . en STATE OF FLORIDA, C:, C'"1(,r. (::) 

$S-.. , 
-0 

;.:r.) 

Appellee. ~-i.:-:· :::c --<r,£ · .-v 
!"11 0-'-..,, C: l,;, N ( ") 

r- .::ov, 
CJ1 [September 24, 2015] >-. 
\.0 

PERCURIAM. 

This case is before the Court on appeal from a judgment of conviction of 

first-degree murder and a sentence of death. We have jurisdiction. See art. V, § 

3(b)(l), Fla. Const. For the reasons stated below, we affirm the convictions and 

sentences, including the sentence of death. 

FACTS AND PROCEDURAL HISTORY 

a 
; 1,:; 
'..'.:) 

Sean Neel and Zechariah I Morgan were coworkers at Florida State Hospital 

and had been friends for over twenty years. In the fall of 2010, Mr. Morgan and 

Mr. Neel became involved in the purchase of corn, known as "deer corn," from the 

1. The record presents some inconsistency as to the spelling of this victim's 
first name. We will refer to him as Mr. Morgan. 
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defendant, Marvin Cannon. On December 24, 20 I 0, Mr. Morgan and Mr. Neel 

drove to a convenience store to pick up Cannon. Mr. Neel understood the purpose 

of this trip to be the completion of a com purchase. While waiting at the store, the 

two men noticed two people walking down the street toward them. Mr. Neel had 

never met or spoken with Cannon, but was familiar with Cannon's father. Because 

of Cannon's resemblance to his father, Mr. Neel recognized Cannon as one of the 

two men walking toward the truck, but did not recognize the other man. Mr. Neel 

would later discover that the second man' s name was Anton2 McMillian. Cannon 

and McMillian walked to Mr. Morgan's side of the truck, and Mr. Morgan began 

to explain that there was no additional room in the truck for anyone other than 

Cannon. Mr. Morgan was driving a four-door, Ford "King Ranch" truck with a 

crew cab. Cannon told them McMillian was his cousin from New York and that 

Cannon wanted him to ride with them also. After some discussion, Mr. Morgan 

agreed, and he and Mr. Neel began clearing the back seat by stacking the 

newspapers, jackets, and other items in the center of the back seat so Cannon and 

McMillian could sit on either side. Among these items was a knife that Mr. 

Morgan placed in the center console. 3 When the seats were cleared, Cannon sat on 

2. There is some inconsistency in the record as to the spelling of the codefendant's first name. We will refer to him as "McMillian." 

3. The front seats were bucket seats, not bench seats, and there was a gap between them containing a center console. 
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the back passenger side behind Mr. Neel and McMillian sat directly behind Mr. 

Morgan on the driver's side. 

At Cannon's direction, Mr. Morgan drove onto Interstate Highway 10 (I-10). 

The four men conversed while driving and eventually turned off of I-10 onto Flat 

Creek Road. While they were heading west on Flat Creek Road, Cannon informed 

them that they had missed their tum, and Mr. Morgan made a U-tum. As Mr. 

Morgan drove eastbound for about two miles, he inquired of Cannon about 

Cannon's familiarity with the area and how Cannon could let them travel two miles 

past where they were supposed to have turned, to which Cannon responded, "oh, 

we was talking" and "it just slipped my mind." During the drive, Mr. Neel was 

"quartered around" in the front passenger seat with his head turned, looking 

directly at McMillian and conversing with him. Cannon eventually directed them 

onto a little dirt road, described by Mr. Neel as a "little pig trail," in an overgrown, 

wooded area. As soon as they turned onto this dirt road, Mr. Neel heard Cannon 

fumbling in his jacket and saw Mr. Morgan tum around and look directly at 

Cannon. Cannon then began to talk as though he were on the phone; however, Mr. 

Neel was unsure whether Cannon had a cell phone because Mr. Neel was only 

looking at McMillian and did not tum to see Cannon. 

Cannon then directed Mr. Morgan to turn behind an old, abandoned house. 

As Mr. Morgan made this tum, Mr. Neel glanced behind the house and 
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simultaneously heard Cannon moving in the backseat. Suddenly, Mr. Neel was 

stabbed twice in the neck from behind. He testified that upon the first stab, he 

"looked right back at ... McMillian," who was sitting still in the same spot as 

before. Mr. Neel testified that although he could not see around his seat to see 

Cannon stabbing him, he knew it was Cannon because Mr. Neel was "looking right 

at [McMillian]" and "could tel1100 percent" that McMillian was not the one 

stabbing him. 

As soon as Mr. Neel was stabbed, Mr. Morgan "looked dead at [Cannon]" 

and began to scream-"[l]ike a scared-to-death holler." Mr. Morgan floored the 

gas pedal, and Mr. Neel grabbed the knife in the console and also grabbed for the 

door handle. The truck was now "all over the place ... . fishtailing everywhere," 

and when the door sprung open, Mr. Neel flew out of the truck, losing his shoes, 

his hat, and the knife he had in his hand. When Mr. Neel got back on his feet, he 

looked back in time to see the truck plow into a tree next to an old shed. He did 

not see anyone at or near the truck and began running back up the dirt road to get 

help. 

Upon reaching Flat Creek Road, Mr. Neel saw some people at a nearby 

home and ran toward them, yelling that they needed to "get the guns" and that his 

friend still needed help. The home belonged to the Renfroes. Upon seeing Mr. 

Neel, Vera Renfroe called 911 and ran toward Mr. Neel to help him. Some of the 
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men from the home, who had retrieved their firearms, saw a man standing at the 

edge of the dirt road. Mr. Neel glanced in that direction, but could not say for 

certain which of the two men from the truck it could have been. Mrs. Renfroe also 

noticed this individual standing there looking around, but was not close enough to 

be able to identify him. The man eventually turned and ran in another direction 

toward a pond. 

Alan Parrot, one of the men who had retrieved a firearm, drove his car 

toward the pond and found McMillian near the pond, looking confused and trying 

to run away. Mr. Parrot exited his vehicle and held his gun on McMillian until the 

police arrived. Shortly thereafter, Officer Michael Lawrence of the Gretna Police 

Department arrived. After Officer Lawrence handcuffed and put McMillian in the 

back seat of his patrol car, he and Mr. Parrot ran over to where Mr. Morgan' s truck 

had crashed into the tree. They saw Mr. Morgan' s body on the ground near the 

driver' s side door, checked his pulse, and determined that he was deceased. Other 

officers began to arrive on the scene and eventually someone noticed smoke 

coming from Mr. Morgan' s vehicle. When the passenger-side door was opened, 

the cab of the truck was engulfed in flames. 

Lead Investigator Robbie Maxwell of the Gadsden County Sheriffs 

Department had McMillian removed from the back of Officer Lawrence's patrol 

car and photographed. One of the photographs documented some drops of blood 
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on McMillian's face. McMillian was then transferred to the patrol car of 

Investigator Brian Faison of the Gadsden County Sheriff's Department for 

transport to the Sheriffs Office. During transport, McMillian heard talk on the 

police radio about a search for a knife and told Investigator Faison that the knife 

they were looking for was in the back of the other patrol car. Upon inspection, 

Investigator Maxwell discovered a long, black-handled knife and a can or bottle 

opener on the back floorboard of the patrol car. The knife had a broken tip, which 

was later determined by a fiber and physical match analyst from the Florida 

Department of Law Enforcement (FDLE) to match a triangular piece of metal 

found in Mr. Morgan's head. 

Also on the scene was Detective Eric Bryant with the State Fire Marshal's 

Office. He testified that there was only minimal fire damage to the front of the 

truck with no fire damage to the hood or engine compartment. By this evidence, 

he excluded as the cause of the fire the truck crashing into the tree. The greatest 

degree of damage occurred in the rear seats of the truck, and Detective Bryant 

concluded that the fire's point of origin was the rear passenger compartment 

behind the driver's seat. He eliminated accidental causes, such as smoking and 

electrical or mechanical malfunctions, and opined that under the circumstances, the 

only cause of the fire was human, not accidental, means. No accelerants were 
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used, and the truck's fire retardant seats led Detective Bryant to conclude that the 

fire's ignition point was the miscellaneous combustibles on top of the rear seats. 

Among the officers at the scene was Deputy Joseph Barnes, a canine handler 

with the Gadsden County Sheriffs Department. He had his tracking dog take a 

scent off of Mr. Morgan's body to track anyone who had touched him, and the dog 

alerted positive for the scent on a fence near 1-10. Deputy Barnes was joined by 

handler teams from Apalachee Correctional Institution, and the officers soon 

noticed a footprint going across a field near the fence. Eventually, the dogs 

tracked about a half-mile to a mile away from the crime scene, across the interstate 

and into another field, where the officers found Mr. Morgan's wallet and some of 

its contents, including a credit card, strewn about the ground. The officers called 

someone else to secure the scene and kept tracking for about ten miles along the 

interstate toward a gas station. 

Cannon was next seen at a Shell gas station near the interstate. The gas 

station attendant testified that a nervous, sweaty man had approached the window4 

on foot and asked her to get him something to drink. He also asked her to leave 

her shift early to give him a ride. When she refused, Cannon began asking other 

customers for a ride and was eventually successful in obtaining one. Investigator 

Maxwell showed up right after Cannon left. The attendant told him what had 
4. The gas station was closed for the night, so the door was locked and the 

attendant was assisting customers through a window. 
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occurred and showed him the security footage from the store's video camera, 

depicting the man she had described. Investigator Maxwell recognized Cannon as 

the man in the video. 5 Two days later, officers received a tip that Cannon was 

located in a motel off of Pat Thomas Parkway. Officers entered Cannon's motel 

room and took him into custody. He was wearing the same shirt as that observed 

on him in the security footage. 

Dr. Lisa Flannagan, a forensic pathologist with the Medical Examiner's 

Office, testified that she conducted the autopsy on Mr. Morgan's body and 

determined the cause of death to be multiple stab wounds. Mr. Morgan suffered at 

least thirty major stab wounds and some additional, more superficial injuries. He 

sustained four wounds to his face, one of which passed through the cheek and into 

the mouth cavity. X-rays of the wounds revealed a small triangular piece of metal 

embedded in the right side of his forehead, which was later determined to be a 

piece from the tip of the knife found in the back of the patrol car where McMillian 

had been sitting. 

The most severe and fatal of Mr. Morgan's wounds included a neck 

wound- which injured the carotid artery and the jugular vein, but would not have 

been immediately incapacitating-and stabs wounds to the chest and upper back, 

which injured the pulmonary vein and punctured both lungs, causing them to 
5. Investigator Maxwell testified that Cannon had been "personally 

familiar" to him for a number of years. 
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collapse. There were several defensive wounds on his arms and hands and a 

curved configuration of small abrasions on the back of his left hand that were 

consistent with a bite mark or teeth impressions. 

The medical examiner testified that Mr. Morgan's wounds could have all 

been inflicted by the knife with the broken tip. However, she could not rule out 

another knife having caused some of the injuries. She testified that, based on the 

extent of the injuries, Mr. Morgan was likely "upright" and "struggling" for a least 

part of the attack. Lastly, the medical examiner did not believe all of the injuries 

were sustained while Mr. Morgan was in the truck "because he's, obviously, 

moving and fighting and the injuries being in so many different locations on both 

sides of the neck, the left shoulder area, the forearms, his back, and his chest." She 

testified that there was no way to determine the sequence in which the wounds 

were inflicted. 

Other testimony established that the murder occurred on a plot of land rented 

by Cannon's father for farming. There was never any com found stored on the 

property. The knife Cannon used to stab Mr. Neel was never conclusively 

identified. A black, butcher-type knife contained blood for which Mr. Morgan, 

McMillian and Cannon were excluded as contributors, but the data was insufficient 

to determine Mr. Neel's possible contribution. Mr. Morgan's blood was found on 

Cannon's shirt, McMillian's clothing and shoes, and McMillian's face. The 
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mixture of DNA on Mr. Morgan's back pockets excluded Cannon and Mr. Neel as 

contributors, but included Mr. Morgan and McMillian as possible contributors. 

The limited DNA evidence from the blood found under Mr. Morgan's fingernails 

excluded Cannon and Mr. Neel as possible contributors, but did not provide 

enough information to determine McMillian' s possible contribution. 

As to Mr. Morgan, the jury found Cannon guilty of first-degree murder-on 

theories of both premeditation and felony murder- and robbery with a deadly 

weapon. The jury also convicted Cannon of attempted first-degree premeditated 

murder and attempted armed robbery as to Mr. Neel and found Cannon guilty of 

arson for the burning of Mr. Morgan's truck. At the conclusion of the penalty 

phase, the jury recommended death by a vote of nine to three. 

The court conducted a Spencer6 hearing on November 15, 2012, at which the 

defense introduced Cannon's school records and a letter from his girlfriend. The 

defense also presented a licensed psychologist, Dr. Terence Leland, who testified 

that Cannon's functional abilities amounted to the low average range of 

intelligence rather than the borderline range because of the very wide disparity 

between his verbal IQ score of 66 and his nonverbal IQ of 88. Dr. Leland testified 

that Cannon's overall full-scale IQ score of 77 "is probably a slight underestimate" 

of his overall abilities. He also diagnosed Cannon with depressive and anxiety 

6. Spencer v. State, 615 So. 2d 688 (Fla. 1993). 
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disorders, not otherwise specified, because Cannon's symptoms were insufficiently 

severe to diagnose major depression or generalized anxiety disorder. Also, the 

parties stipulated that the trial court could consider McMillian' s case file and 

specifically requested that it consider the psychological evaluation reports 

regarding McMillian's health. The court had adjudicated McMillian "incompetent 

to proceed because of his mental retardation" on May 17, 2011. Approximately 

fifteen months later, the court conducted another competency hearing and found 

that McMillian remained incompetent to stand trial. 

The trial court followed the jury's death recommendation, finding that the 

aggravating factors outweighed the mitigating factors. The court found five 

aggravating circumstances: (1) Cannon was on felony probation at the time of the 

murder (great weight); (2) Cannon was previously convicted of a violent felony 

(very great weight); (3) the murder was committed during a robbery/arson/for 

financial gain (merged) (moderate weight); ( 4) the murder was especially heinous, 

atrocious or cruel (HAC) (substantial weight); and (5) the murder was committed 

in a cold, calculated, and premeditated manner, without any pretense of moral or 

legal justification (CCP) (great weight). 

The trial court rejected all of the statutory mitigating factors as not proven. 

As nonstatutory mitigating, the trial court found that Cannon demonstrated 

appropriate courtroom behavior (minimal weight); did not resist arrest (minimal 
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weight); has limited education (very little weight); applied for and obtained 

fanning grants in his youth, despite his educational shortcomings (very little 

weight); worked hard as a farmer for the family business (very little weight); was a 

good provider to his family and step-children ( very little weight); is a loving 

person to his siblings and their children (very little weight); has a low IQ (very 

little weight); came from an emotionally impoverished family background (very 

little weight); experienced the imprisonment of his siblings during his adolescent, 

teen, and young adult years (very little weight); experienced "other mental health 

diagnoses and symptoms" (very little weight); and testified for the State in the case 

that resulted in his prior violent felony convictions (very little weight). 

ANALYSIS 

Cannon's claims on appeal are as follows: (1) the trial court improperly 

doubled the aggravators; (2) the trial court erred in applying HAC to Cannon; (3) 

the court erred in sua sponte modifying the jury instruction on attempted voluntary 

manslaughter; the State's evidence is insufficient as to Cannon's convictions for 

(4) robbery, (5) attempted robbery, and (6) arson; (7) the trial court erred in 

responding to a jury question during deliberations; (8) the court erroneously 

admitted hearsay statements into evidence; and (9) Cannon's death sentence is 

disproportionate. These issues are addressed in tum below. 

I. Doubling of Aggravators 
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As his first issue, Cannon claims that the trial court erred in using the violent 

nature of his prior felony conviction to support both the weight assigned to the 

felony probation aggravator and to support applying the prior violent felony 

aggravator. "A trial court's ruling on an aggravating circumstance is a mixed 

question of law and fact and will be sustained on review as long as the court 

applied the right rule of law and its ruling is supported by competent, substantial 

evidence in the record." Ford v. State, 802 So. 2d 1121, 1133 (Fla. 2001). Cannon 

does not challenge the sufficiency of the evidence as to the trial court's finding of 

the felony probation aggravator, only that the violent nature of his prior armed 

carjacking conviction was used both in assigning weight to that aggravator and in 

finding the prior violent felony aggravator, resulting in improper doubling. 

"Improper doubling occurs when aggravating factors refer to the same 

aspect of the crime." Green v. State, 641 So. 2d 391,395 (Fla. 1994). However, 

"the facts in a given case may ... support multiple aggravating factors so long as 

they are separate and distinct aggravators and not merely restatements of each 

other." Banks v. State, 700 So. 2d 363, 367 (Fla. 1997). In other words, "where 

these two aggravating factors are not based on the same essential feature of the 

crime or of the offender's character, they can be given separate consideration." 

Agan v. State, 445 So. 2d 326,328 (Fla. 1983). 
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In its sentencing order, the trial court noted that Cannon had been convicted 

of armed carjacking and armed kidnapping and had begun to serve the five-year 

probationary portion of his sentence on October 4, 2009. Thus, the court found 

that the instant capital felony, which occurred on December 24, 2010, was 

committed by a person who was on felony probation at the time of the crime. 7 The 

trial court found that the felony for which Cannon was on probation was a violent 

felony and accordingly, assigned the aggravator great weight. 

The trial court also found that the prior violent felony aggravator8 had been 

established based on both the prior carjacking episode and the contemporaneous 

convictions for the attempted murder and attempted robbery of Mr. Neel. In 

assigning weight to the aggravator, the court found that this Court established in 

Bright v. State, 90 So. 3d 249, 260-261 (Fla. 2012), that it is improper to weigh 

each prior and contemporaneous violent felony separately. Thus, the trial court 

stated that it would "consider conviction of a prior felony only as a single 

aggravating circumstance, assess weight for each form of proof and assign weight 

only to the more serious form of proof." The court then outlined the evidence of 

the convictions and concluded that the carjacking conviction: was the weightier, 

7. § 921.141(5)(a), Fla. Stat. (2010). 

8. § 921.141(5)(b), Fla. Stat. (2010). 
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more serious form of proof, so the court assigned the prior violent felony 

aggravator "very great weight" based on the prior carjacking conviction. 

This Court has consistently rejected claims of improper doubling where the 

prior violent felony aggravator referred to the conviction and the felony probation 

aggravator "referred to the defendant's status at the time of the murder." Patrick v. 

State, 104 So. 3d 1046, 1066 (Fla. 2012); Muhammad v. State, 494 So. 2d 969, 976 

(Fla. 1986) ("We have consistently rejected the argument that these two factors 

improperly double aggravating circumstances."); see also Rose v. State, 787 So. 2d 

786, 801 (Fla. 2001); Hildwin v. State, 727 So. 2d 193, 196 (Fla. 1998) (rejecting 

improper doubling argument despite "prior violent felony" and "under sentence of 

imprisonment" aggravators being based on same offense); Waterhouse v. State, 

429 So. 2d 301,307 (Fla. 1983) (rejecting doubling argument because prior 

conviction and parole status "were two separate and distinct characteristics of the 

defendant, not based on the same evidence and the same essential facts"), receded 

from on other grounds, Owen v. State, 696 So. 2d 715, 720 (Fla. 1997). That is 

exactly what happened here. Cannon's claim of improper doubling is meritless 

because the finding of the felony probation aggravator was based on Cannon's 

status at the time of the murder, while the prior violent felony aggravator was 

based on the existence of the prior conviction itself. 
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Cannon is correct that the trial court used the violent nature of his carjacking 

conviction to assign weight to the felony probation aggravator. This, however, was 

not error. A finding of violence is not necessary for the finding of the felony 

probation aggravator. See§ 921.141(5)(a), Fla. Stat. (2010). Thus, the violent 

nature of the carjacking was not used to determine whether the felony probation 

aggravator had been established, but to determine the weight to be assigned to the 

aggravator. Furthermore, the weight assigned to aggravating factors is within the 

trial court's discretion and "is subject to the abuse of discretion standard." Buzia 

v. State, 926 So. 2d 1203, 1216 (Fla. 2006). Here, Cannon's prior convictions 

were violent,9 and the assignment of great weight to the felony probation 

aggravator was not an abuse of discretion. Cannon is not entitled to relief as to this 

issue.10 

9. Wright v. State, 19 So. 3d 277, 304 (Fla. 2009) (referring to carjacking 
and kidnapping as "violent felonies"); Floyd v. State, 913 So. 2d 564, 577 (Fla. 
2005) (same). 

10. We also address, for the sake of clarity, the trial judge's belief that he 
was required, under Bright, to determine a separate weight for each underlying 
felony conviction and then assign weight to the prior violent felony aggravator 
based only on the more serious of the prior convictions. In Bright, we found error 
where the trial court "found the prior violent felony aggravating circumstance 
twice and accorded it great weight twice"--once for the defendant's prior robbery 
conviction and once based on the contemporaneous murder in that case. 90 So. 3d 
at 260-61. We explained that "[i]f a defendant has multiple convictions for prior 
violent felonies, the trial court can find only a single aggravating circumstance, but 
it may give that circumstance greater weight based upon the existence of multiple 
convictions." Id. at 261. In other words, multiple convictions may serve as the 
basis for the prior violent felony aggravator as long as the court only finds the 
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II. HAC Aggravator 

Cannon next claims that the trial court erred in applying the HAC aggravator 

to his case. The trial court' s ruling will be sustained on appeal as long as it is 

based on the right rule of law and supported by competent substantial evidence. 

Ford, 802 So. 2d at 1133. As found by the trial court in the instant case and 

conceded by the parties, there is competent, substantial evidence that the manner in 

which Mr. Morgan was murdered qualifies as especially heinous, atrocious, or 

cruel. Mr. Morgan sustained at least thirty stab wounds to his head, face, neck, 

arms, chest, and back. One of his facial wounds indicated that the knife traveled 

through his cheek and into his mouth cavity. He had several defensive wounds on 

his hands and arms and a small curve of abrasions on the back of his left hand that 

was consistent with a bite mark. The medical examiner determined, based on Mr. 

Morgan's injuries, that Mr. Morgan was alive and likely "upright" and "struggling" 

during at least part of the attack. His carotid artery and jugular vein were injured, 

causing him to lose blood and eventually consciousness. The medical examiner 

testified that this wound would not have been immediately incapacitating and that 

Mr. Morgan could have lived with this injury for "a couple of minutes." 11 

aggravator once and only assigns it one weight- although that one weight may be 
based on the existence of more than one prior conviction. 

11. This Court has "repeatedly upheld the HAC aggravating circumstance in 
cases where the victim has been viciously stabbed numerous times," Perez v. State, 
919 So. 2d 347, 379 (Fla. 2005), even "where the medical examiner has 
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The trial court found that Cannon's stabbing of Mr. Neel permitted 

application of the HAC aggravator to Cannon for the stabbing of Mr. Morgan even 

assuming McMillian alone actually stabbed Mr. Morgan. The court stated that 

substantial evidence was consistent with McMillian stabbing Mr. Morgan, but also 

found that none of that evidence established that McMillian stabbed Mr. Morgan 

and Cannon did not. The court concluded that even though no evidence directly 

indicated that Cannon personally stabbed Mr. Morgan, overwhelming evidence 

demonstrates that Cannon fully intended the commission of both crimes including 

the manner of Mr. Morgan's death. 

This Court has held that HAC cannot be applied vicariously to a defendant 

who did not direct the manner of the killing or know the manner in which the 

murder would occur. See Perez, 919 So. 2d at 380-81; Williams v. State, 622 So. 

2d 456,463 (Fla. 1993); Omelus v. State, 584 So. 2d 563, 566 (Fla. 1991). 

However, we have also upheld the application ofHAC to defendants who were 

ringleaders or dominant actors in the crime and personally took specific actions 

that caused the victim's fear, emotional strain, and terror prior to the victim's 

death. See, e.g .• Lugo v. State, 845 So. 2d 74, 112-13 (Fla. 2003) (upholding HAC 

where the defendant directed the crimes; kidnapped, bound, and gagged the victim; 

questioned her about assets; and instructed the codefendant to inject her with horse 

determined that the victim was conscious for merely seconds," Francis v. State, 
808 So. 2d 110, 135 (Fla. 2001). 
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tranquilizers when she resisted); Cave v. State, 727 So. 2d 227, 229 (Fla. 1998) 

(finding sufficient evidence ofHAC where the defendant was the leader of the 

crime and personally kidnapped the victim at gunpoint, placed her beside him in 

the backseat, and heard her pleas for her life during the 15-minute car ride to the 

murder location, after which her removed her from the car and turned her over to 

his codefendants who then stabbed and shot her); Copeland v. State, 457 So. 2d 

1012, 1015 (Fla. 1984) (upholding HAC where the defendant personally 

committed the robbery of a convenience store, kidnapped the cashier, and then 

raped her before she was murdered). 

In the instant case, the trial court found that the evidence proved, beyond a 

reasonable doubt, that Cannon was the sole catalyst and dominant actor in these 

crimes. Cannon planned the entire incident. He came to the meeting prepared 

with a means to kill-namely a knife--which he used to initiate the acts of 

violence by stabbing Mr. Neel. Cannon chose an isolated, overgrown area for the 

meeting, located on his father's plot of land, and was the sole individual directing 

the parties to that location. Further, although Mr. Neel understood the purpose of 

the meeting to be completing a com transaction, no com was found at the location, 

potentially indicating Cannon's alternate purpose for the meeting. 

Cannon's dominance is further demonstrated by McMillian's actions after 

the incident. McMillian wandered to a nearby pond and although panicked and 
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frantic, had remained standing next to the pond until apprehended. McMillian was 

also cooperative with the police and volunteered information about the knife. 

Lastly, McMillian has a low IQ, has been intellectually disabled since his youth, 

has been found incompetent to stand trial, and had no prior involvement with either 

man-as neither Mr. Neel nor Mr. Morgan knew McMillian until Cannon 

introduced him. Following the rationale of Lugo, Cave II, and Copeland, we find 

no error in applying HAC to Cannon because he personally orchestrated the 

method of the heinous murder and initiated the plan for the crime. 

m. Jury Instruction on Attempted Voluntary Manslaughter 

Cannon argues the trial court erred in instructing the jury on attempted 

voluntary manslaughter in two ways: (1) by, sua sponte, modifying the standard 

jury instruction in an attempt to correct a Montgomery12 error, and (2) by failing to 

include, in this modification, a reinstruction on justifiable or excusable homicide. 

The State concedes that the trial court erred in its reinstruction of the jury. 13 

12. State v. Montgomery, 39 So. 3d 252 (Fla. 2010). 

13. See Williams v. State, 123 So. 3d 23, 24 (Fla. 2013) (finding it 
fundamental error to give standard jury instruction on attempted manslaughter by 
act, which requires jury to find that defendant committed act intended to cause 
death, where defendant is convicted of offense not more than one step removed 
from attempted manslaughter); Pena v. State, 901 So. 2d 781, 787-88 (Fla. 2005) 
(finding error for trial court to omit instruction on excusable or justifiable 
homicide, but such error not fundamental where offense of which defendant was 
convicted is two or more steps removed from offense for which jury was 
improperly instructed). 
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However, "[j]ury instructions are subject to the contemporaneous objection rule 

and, absent an objection at trial, can be raised on appeal only if fundamental error 

occurred." Montgomery, 39 So. 3d at 258 (internal quotation marks omitted). In 

this case, Cannon did not object to the trial court' s erroneous instruction and 

concedes that the error is not fundamental because attempted voluntary 

manslaughter is two steps removed from attempted first-degree murder. As such, 

Cannon's claim is procedurally barred, and he is not entitled to relief. 

Cannon nonetheless cites to Williams v. State, 395 So. 2d 1236 (Fla. 4th 

DCA 1981), and Hudson v. State, 368 So. 2d 437 (Fla. 3rd DCA 1979), to argue 

that his claim was not waived by his failure to object because he was not provided 

with an opportunity to object outside the presence of the jury under Florida Rule of 

Criminal Procedure 3.390(d). However, our review of the record demonstrates that 

nothing prevented Cannon from objecting to the trial court' s modification and 

requesting a sidebar conference outside of the jury's presence. Under Cannon's 

interpretation, a defendant could intentionally fail to object to a court's instruction 

of the jury and avoid the procedural bar on appeal by arguing that the trial court 

did not provide an opportunity to object. Such gamesmanship defeats the purpose 

of Rule 3.390(d), which is to put the trial court on notice of potential errors in 

charging the jury. 

IV. Trial Court's Response to Jury Question 
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After the jury retired to deliberate, it submitted the following written 

question to the trial court: 

As to count 4, attempted robbery with a deadly weapon, we're not 
clear as to what the law states. Can we assume or do we have to cite 
specific evidence. By assume, we mean because he took Morgan's 
wallet, but no clear attempt was made to take Neel's wallet, et cetera, 
prior payments of com, which I'm not sure -

After reading the question and inquiring of the State and the defense, the trial court 

decided on the following answer: "It makes more sense just to say you're not 

required to cite evidence. You are required only to complete the verdict form. 

Your responsibility is to determine if the evidence proves each element [beyond a 

reasonable doubt]." The record demonstrates that defense counsel objected to the 

trial court's answer. 

Generally, the feasibility and scope of any reinstruction of the jury "resides 

within the discretion of the [trial] judge." Garcia v. State, 492 So. 2d 360, 366 

(Fla. 1986). Discretion is only abused "when the judicial action is arbitrary, 

fanciful, or unreasonable, which is another way of saying that discretion is abused 

only where no reasonable person would take the view adopted by the trial court." 

Armstrong v. State, 73 So. 3d 155, 173 (Fla. 2011) (quoting White v. State, 817 

So. 2d 799, 806 (Fla. 2002)). Nevertheless, the jury instructions must not be 

confusing, contradictory, or misleading. Id. 
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The defense argued that the court should have given the "single defendant, 

multiple counts" instruction again, which reads: 

A separate crime is charged in each [count of the information] 
[indictment] [information] and, although they have been tried 
together, each crime and the evidence applicable to it must be 
considered separately and a separate verdict returned as to each. A 
finding of guilty or not guilty as to one crime must not affect your 
verdict as to the other crime(s) charged. 

Fla. Std. Jury Instr. (Crim.) 3.12(a). Although including this sentence might have 

helped the trial judge to address the defense's interpretation of what the jury was 

asking, the instruction given by the judge was a correct and complete statement of 

the law and was not confusing, contradictory or misleading. The judge's answer 

and interpretation of the jury's question was not such that no reasonable person 

would adopt his view, thus we find no abuse of discretion in answering the jury's 

question. 

Although there was no abuse of discretion here, we caution that the better 

practice when faced with a confusing or ambiguous question from the jury would 

be to inquire of the jury as to the meaning of its question. Such a procedure would 

allow the court to provide the most accurate and complete response possible. See 

Slinsky v. State, 232 So. 2d 451, 453-54 (Fla. 4th DCA 1970) (suggesting that trial 

court, when faced with a jury request during deliberations, "should have advised 

counsel of it and re-convened court with defendant in attendance. Depending upon 

the nature and scope of the jury's question, the court could then recall or offer to 
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recall the jury into the courtroom for inquiry and the rendition of a response to 

their request"). This method would seem especially appropriate in cases like this 

one where the jury question itself was an incomplete sentence, subject to differing 

interpretations. 

V. Hearsay Statements/Confrontation Clause 

Cannon asserts that a significant portion of Mr. Neel's testimony 1s 

inadmissible hearsay and that the trial court erred in permitting its introduction into 

evidence. Cannon also alleges, in one sentence of his initial brief, that this 

testimony violated his right of confrontation under Crawford v. Washington, 541 

U.S. 36 (2004). Each of Cannon's claims will be addressed separately below. 

A trial court's decision to admit evidence is reviewed for an abuse of 

discretion. Johnston v. State, 863 So. 2d 271,278 (Fla. 2003). However, the 

question of whether a statement is hearsay is a matter of law and is subject to de 

novo review on appeal. Burkey v. State, 922 So. 2d 1033, 1035 (Fla. 4th DCA 

2006). Hearsay is "a statement, other than one made by the declarant while 

testifying at the trial or hearing, offered in evidence to prove the truth of the matter 

asserted." § 90.80l(l)(c), Fla. Stat. (2010). Rather than indicating the specific 

statements to which he objects, Cannon has provided us with only a general 

summary of Mr. Neel's testimony. We thus deny most of this claim as 

insufficiently pied. See, e.g .• Wyatt v. State, 78 So. 3d 512, 521 & n.6 (Fla. 2011) 
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( denying claims as insufficiently pied because, in challenging gruesome photos, 

counsel failed to specifically address which photos he was challenging and in 

challenging the jury instructions, counsel failed to discuss which specific 

instructions were allegedly erroneous or what specific challenges trial counsel 

should have raised); Ferrell v. State, 29 So. 3d 959, 976 (Fla. 2010) (denying 

challenge that counsel erroneously waived the defendant's presence at all pretrial 

proceedings as insufficiently pled where defendant failed to identify any critical 

stage of his trial from which he was involuntarily absent). Because we have 

identified three statements during Mr. Neel's trial testimony to which Cannon 

objected, we choose to address that portion of his claim. The three statements are 

(1) Mr. Morgan telling Mr. Neel that Cannon had com to sell, (2) Mr. Morgan 

prepaying for a second purchase of corn from Cannon, 14 and (3) Mr. Morgan 

telling Mr. Neel about Mr. Morgan' s "aggravation" in dealing with Cannon. 

Cannon is only entitled to relief if the admission of these statements was erroneous 

and not harmless. 

Harmless error is error for which "there is no reasonable possibility that the 

error contributed to the conviction." State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla. 

1986). Cannon is not entitled to relief as to any of these statements because their 

admission into evidence was harmless. Even without these three details, the jury 

14. We note that Cannon objected to this statement not as hearsay, but on 
the grounds of a lack of foundation or personal knowledge. 
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still heard that Mr. Morgan and Mr. Neel met Cannon at a gas station and that Mr. 

Neel understood the purpose of this meeting to be completing a purchase of com. 

Further, Cannon was identified as the seller by Mr. Neel's properly admitted 

testimony, which demonstrated that Cannon was the guiding force behind this 

transaction. Upon meeting at the gas station, Cannon had to convince Mr. Morgan 

to let McMillian, Cannon's codefendant, ride with them; Cannon directed Mr. 

Morgan to drive to a remote, wooded area; an~ Cannon not only brought a knife 

with him on this ride, but also used that knife to initiate the attack by stabbing Mr. 

Neel in the neck. Therefore, there is no reasonable possibility that the admission 

of these three statements contributed to the conviction. 

Cannon also argues that the admission of Mr. Neel's testimony violates his 

right of confrontation because the statements were testimonial under Crawford. 

However, the statements at issue here are not testimonial in nature. They were not 

"made under circumstances which would lead an objective witness reasonably to 

believe that the statement would be available for use at a later trial." Franklin v. 

State, 965 So. 2d 79, 90 (Fla. 2007) (internal quotation marks omitted). They are 

simply nontestimonial statements to a friend about trivial daily matters, not 

involving any potential criminal proceeding. Cf. id. at 91 ( citing cases and holding 

that victim's spontaneous statements to friend after being shot were not 

testimonial). Accordingly, Cannon is not entitled to relief. 
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VI. Sufficiency of the Evidence 

Cannon next claims that there is insufficient evidence to convict him of 

robbery, attempted robbery, and arson. Whether a defendant contests the 

sufficiency of the evidence against him or not, this Court has a mandatory 

obligation to independently determine whether there was sufficient evidence to 

sustain the jury's verdict. See Kalisz v. State, 124 So. 3d 185, 214 (Fla. 2013), 

cert. denied, 134 S. Ct. 1547 (2014); Wheeler v. State, 4 So. 3d 599, 605 (Fla. 

2009). "Whether the evidence is sufficient is judged by whether it is competent 

and substantial." Phillips v. State, 39 So. 3d 296, 308 (Fla. 2010). However, if the 

State's evidence of guilt is wholly circumstantial, ''not only must the evidence be 

sufficient to establish each element of the offense," but it must also be 

"inconsistent with any reasonable hypothesis of innocence proposed by the 

defendant." Twilegar v. State, 42 So. 3d 177, 188 (Fla. 2010). Our duty on appeal 

is "to review the record in the light most favorable to the prevailing theory and to 

sustain that theory if it is supported by competent substantial evidence." Orme v. 

State, 677 So. 2d 258, 262 (Fla. 1996). 

Cannon argues that the State's evidence was insufficient to sustain his 

conviction for the robbery of Mr. Morgan. At trial, defense counsel moved for a 

judgment of acquittal as to this count based on a lack of evidence. The trial court 

denied the motion. 
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"Robbery" means the taking of money or other property which 

may be the subject of larceny from the person or custody of another, 

with intent to either permanently or temporarily deprive the person or 

the owner of the money or other property, when in the course of the 

talcing there is the use of force, violence, assault, or putting in fear. 

§ 812.13(1), Fla. Stat. (2010). The standard jury instruction also includes the 

requirement that the stolen property be "of some value." Fla. Std. Jury Instr. 

(Crim.) 15.1; see Holliday v. State, 781 So. 2d 496,498 (Fla. 5th DCA 2001). 

However, the State is not required to prove an exact value for the property taken. 

See McKinney v. State, 66 So. 3d 852, 857 (Fla. 2011) (finding that the offense of 

"grand theft" has an element that "robbery" does not-the requirement that the 

State show the value of the property taken). Even if Mr. Morgan's wallet, which 

was found on the path Cannon took to flee the scene of the stabbing, contained no 

money, it still has inherent value. See, e.g., Monlyn v. State, 894 So. 2d 832, 836 

(Fla. 2004) (finding crime of robbery established by defendant's taking of victim's 

wallet, even if no cash was actually found therein); Woodel v. State, 804 So. 2d 

316,319,322 (Fla. 2001) (upholding robbery conviction for theft of victim's 

wallet containing victim' s identification and credit cards). 

Because the State's evidence of armed robbery was wholly circumstantial, 15 

the State was required to introduce evidence sufficient to rebut any reasonable 

15. There was no witness testimony regarding the events that transpired 

after Mr. Neel's escape from the truck, which is when the robbery occurred. See 

Twilegar, 42 So. 3d at 188-89 ("Direct evidence is that to which the witness 

testifies of his own knowledge as to the facts at issue. Circumstantial evidence is 

- 28 -



Page 113

hypothesis of innocence proposed by Cannon. See Twilegar, 42 So. 3d at 188. 

Here, Cannon has not proposed any reasonable hypothesis of innocence. The 

murder occurred in a remote area, and there was not a great deal of time that 

passed between the murder, police officers' response to the scene, and McMillian's 

apprehension. Soon thereafter, the police, with canine units, began to track the 

route Cannon took to leave the scene, and during that tracking they recovered the 

victim's wallet and some of its contents. It is not reasonable to propose, for 

example, that another individual happened upon Mr. Morgan's body, took his 

wallet, and traveled along Cannon's exact escape route, discarding the wallet and 

its contents along the way. No reasonable hypothesis of innocence exists as to the 

robbery ofMr. Morgan. See, e.g., Ferguson v. State, 417 So. 2d 631 (Fla. 1982) 

(rejecting, as unreasonable, defendant's hypothesis that because victim's bodies 

were left overnight in a wooded area, a passerby could have taken their money and 

jewelry), superseded by statute on other grounds, ch. 96-290, § 5, ch. 96-302, § 1, 

Laws of Fla., as recognized in Merck v. State, 763 So. 2d 295 (Fla. 2000). The 

robbery conviction is supported by competent, substantial evidence, and Cannon is 

not entitled to relief. 16 

proof of certain facts and circumstances from which the trier of fact may infer that 

the ultimate facts in dispute existed or did not exist." (quoting Davis v. State, 90 

So. 2d 629, 631 (Fla. 1956))). Also, Mr. Morgan's wallet was found not in 

Cannon's possession, but scattered along Cannon's escape route. 

16. We also affirm the conviction for arson as it is supported by competent, 
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Cannon was convicted for the first-degree murder of Mr. Morgan on theories 

of both premeditation and felony murder. He was also convicted of attempted 

first-degree premeditated murder as to Mr. Neel. The evidence of felony murder 

consists of three underlying felonies: the attempted murder of Mr. Neel, the 

robbery of Mr. Morgan, and arson. Any one is sufficient on its own to form the 

basis for Cannon' s conviction for felony murder. 

A jury can infer premeditation from circumstantial evidence such as " ' the 

nature of the weapon used, the presence or absence of adequate provocation, 

previous difficulties between the parties, the manner in which the homicide was 

committed, and the nature and manner of the wounds inflicted. ' " Bradley v. State, 

787 So. 2d 732, 738 (Fla. 2001) (quoting Norton v. State, 709 So. 2d 87, 92 (Fla. 

1997)). Premeditation is "a fully formed conscious purpose to kill" and "may be 

formed a moment before the act," as long as it exists long enough for the defendant 

to understand the nature of the act and its probable result. Woods v. State, 733 So. 

2d 980, 985 (Fla. 1999); Buckner v. State, 714 So. 2d 384, 387 (Fla. 1998). 

substantial evidence, but vacate the attempted robbery conviction based on 

insufficient evidence. As to arson, Detective Bryant testified that the fire was 

caused by human, not accidental, means and originated in the rear passenger 

compartment behind the driver's seat. Cannon and McMillian were seated in that 

area of the truck. This is sufficient evidence to support Cannon's arson conviction. 

As to attempted robbery, there was no evidence of any desire to rob Mr. Neel. We 

vacate that conviction because stabbing Mr. Neel in the neck, without more, is not 

competent, substantial evidence of attempted robbery. 
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Here, Cannon brought a knife with him and used that knife to stab Mr. Neel. 

Cannon' s stabbing of Mr. Neel was not provoked in any way, nor does the record 

demonstrate any provocation for the brutal attack on Mr. Morgan. Mr. Neel's 

injuries were the result of a surprise attack initiated while the other unwitting 

victim, Mr. Morgan, was driving and unable to defend his friend. Mr. Morgan' s 

extensive and incapacitating injuries support the jury's finding of premeditation. 

As to the manner in which the homicide was committed, the medical examiner 

testified that Mr. Morgan suffered at least thirty stab wounds, all while struggling 

and fighting and even possibly driving during some of the attack. As additional 

support for the finding of premeditation, Cannon chose a remote, wooded area as 

the group's destination, and despite Mr. Neel's understanding of the purpose of the 

trip, no com was found at this location, indicating Cannon's possible alternative 

purpose for directing the drive to that area. We conclude that Cannon' s 

convictions for first-degree and attempted first-degree murder are supported by 

competent, substantial evidence. 

Cannon's hypothesis of innocence as to first-degree murder is that 

McMillian killed Mr. Morgan.17 However, Cannon can be held responsible for 

first-degree murder either directly or as principal. "[I]n order to be convicted as 

principal for a crime physically committed by someone else, a defendant must both 

17. Cannon does not set forth a hypothesis of innocence as to the attempted 

first-degree murder. 
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intend that the crime be committed and do some act to assist the other person in 

actually committing the crime." Brown v. Crosby, 249 F. Supp. 2d 1285, 1318 

(S.D. Fla. 2003). In this instance, Cannon's conscious intent is demonstrated by 

his choice of a remote location; the fact that no com was found at that location, 

thereby exposing Cannon's possible deception in directing Mr. Morgan to that 

area; and the fact that Cannon brought and used a knife during the events. In 

addition, Cannon's act of stabbing Mr. Neel clearly began the acts of violence. 

Lastly, the trial court found that Cannon was the dominant actor and sole catalyst 

of the crimes. We agree and find that competent, substantial evidence exists to 

support Cannon's convictions of first-degree and attempted first-degree murder. 

Orme, 677 So. 2d at 262 (upholding trial court's conclusion that evidence 

supported State's theory because although evidence was conflicting, under 

circumstantial evidence standard of review, trial court's conclusion was supported 

by competent substantial evidence). 

VII. Proportionality 

Proportionality review is not a quantitative analysis, counting the number of 

aggravators and mitigators, but a qualitative review of the underlying basis for 

each aggravating and mitigating factor and of the totality of the circumstances, 

comparing the case to other capital cases with similar mitigating and aggravating 

circumstances. See Gregory v. State, 118 So. 3d 770, 785-86 (Fla. 2013). Cannon 
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argues that McMillian's intellectual disability may make McMillian ineligible for 

the death penalty and that McMillian' s resulting disparate sentence makes 

Cannon's death sentence disproportionate. The parties stipulated that the issue of 

McMillian' s eligibility for the death penalty because of his intellectual disability 

was unresolved at the time of trial. However, such determination is not necessary 

here because Cannon was the more culpable defendant. 

Disparate treatment of a codefendant who is equally as culpable as or more 

culpable than the defendant can render the defendant's sentence disproportionate. 

Henyard v. State, 689 So. 2d 239, 254 (Fla. 1996). However, disparate treatment is 

justified when the defendant is the more culpable actor in the crime. Larzelere v. 

State, 676 So. 2d 394, 407 (Fla. 1996); Hannon v. State, 638 So. 2d 39, 44 (Fla. 

1994) (finding death sentence proportionate where less culpable codefendants 

received less severe punishment). As outlined above, Cannon was the driving 

force and dominant actor in this case. McMillian, who seemed stunned by the 

course of events, is not equally culpable. Therefore, disparate treatment would be 

justified. We find that death is a proportionate sentence here. See, e.g .• Farina v. 

State, 801 So. 2d 44, 48, 56 (Fla. 2001); Simpson v. State, 3 So. 3d 1135, 1148-49 

(Fla. 2009). 

CONCLUSION 
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Based on the foregoing, we affirm Cannon's convictions and sentences for 

first-degree murder, attempted first-degree murder, robbery, and arson. 

It is so ordered. 

LABARGA, C.J., and PARIENTE, LEWIS, QUINCE, POLSTON, and PERRY, 

JJ., concur. 
CANADY, J., concurs in part and dissents in part with an opinion. 

NOT FINAL UNTIL TirvIE EXPIRES TO FILE REHEARING MOTION, AND 

IF FILED, DETERWNED. 

CANADY, J., concurring in part and dissenting in part. 

I concur in the affirrnance of the first-degree murder, attempted first-degree 

murder, robbery and arson convictions, and of the sentence of death. I dissent, 

however, from the reversal of the attempted robbery conviction. I would affirm 

that conviction. 
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MARVIN CANNON 

Appellant(s) 

MONDAY, JANUARY 4, 2016 
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~~:._;;,; CIRCUIT COURT 
s ·._;;snrn COUNTY FLA 

CASE NO.: SC13-46 
Lower Tribunal No(s).: 

202010CF000663B:XXXMX 

vs. ST A TE OF FLORIDA 

Appellee(s) 

Pursuant to Florida Rule of Criminal Procedure 3 .851 (b ), the Office of the 

Capital Collateral Regional Counsel-Northern Region is hereby appointed to 

handle postconviction proceedings for appellant. 
The Office of the Capital Collateral Regional Counsel-Northern Region 

shall, within thirty days from this date of this order, file a notice of appearance in 

the trial court or a motion to withdraw based on a conflict of interest or some other 

legal ground. A copy of the notice of appearance or motion to withdraw shall 

be served on the Florida Supreme Court. 
In accordance with this Court's opinion issued in Amendments to Florida 

Rules of Criminal Procedure 3.851 , 3.852, and 3.99 l and Florida Rule of Judicial 

Administration 2.215, 802 So. 2d 298 (Fla. 2001 ), the chief judge shall forthwith 

assign this case to a judge qualified to handle capital cases. A copy of the 

assignment order shall be served on the Florida Supreme Court. 

. ·, 

A True Copy 
Test: 

- -~--

Clerk~ Supreme Court 

j at 
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CASE NO.: SC 13-46 
Page Two 

Served: 

BAY A HARRISON, III 
PATRICK M. DELANEY 
MARVIN CANNON 
HON. NICHOLAS THOMAS, CLERK 
ROBERTS. FRIEDMAN 
HON. JONATHAN ERIC SJOSTROM, CHIEF JUDGE 
HON. WILLIAM N. MEGGS 
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Filing# 36289837 E-Filed 01/07/2016 03:59:08 PM 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN AND 
FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA CASE NO. 2010-CF-663B 

v. 

MARVIN CANNON, 
Defendant. 

I - ------- - - --- - -
MOTION TO WITHDRAW AS COUNSEL FOR CONFLICT OF INTEREST 

Capital Collateral Regional Counsel - North (CCRC-North), by and through undersigned 

counsel, moves this Court for an Order allowing CCRC-North to withdraw as counsel of record 

and appointing conflict-free counsel pursuant to Section 27.703, Florida Statutes. The grounds 

for this motion are as follows: 

I. On January 4, 2016, CCRC-North was appointed to handle Mr. Cannon's 

postconviction proceedings in this case. 

2. Section 27. 703( 1 ), Fla. Statutes (2015), provides in pertinent pa11: "The Capital 

Collateral Regional Counsel shall not accept an appointment or take any other 

action that will create a conflict of interest." 

3. Mr. Cannon had a co-defendant in this case - Anton McMillian, Gadsden County 

Case No. 20 IO CF 663A. An order appointing the Office of the Public Defender 

to represent co-defendant McMillian was entered on December 29, 2010. 

4. The Capital Division of the Public Defender's Office, Second Judicial Circuit, 

represented co-defendant McMillian in the circuit court proceedings in this case 

from the order of appointment until December 4, 2012, when a conflict of interest 

arose after Mr. Cannon's trial. 

5. Undersigned counsel, Alice Copek, was previously employed in the Capital 

Division of the Office of the Public Defender, Second Judicial Circuit. Counsel 

was an Assistant Public Defender in the Capital Division during the time the 

Division represented co-defendant McMillian, including through the course of 

Mr. Cannon's trial. 
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6. Fm1hermore, in or around December, 2012 (just after Mr. Cannon's trial), 

Annando Garcia, one of Mr. Cannon's trial attorneys in this case, was hired by 

the Office of the Public Defender, Second Judicial Circuit. Upon his hiring, Mr. 

Garcia joined undersigned counsel as a colleague in the Capital Division. 

7. As Mr. Cannon's trial counsel, Armando Garcia (undersigned counsel's former 

colleague) is necessarily the subject of any possible ineffective assistance of 

counsel claims that arose from his representation of Mr. Cannon. 

8. In light of the foregoing, any continued representation of Mr. Ca1rnon in his 

postconviction proceedings creates a conflict of interest between CCRC-North 

and Mr. Cannon and CCRC-North cannot ethically represent Mr. Cannon due to 

this ongoing conflict of interest. 

9. CCRC-North ce1tifies that this motion is not being filed for purposes of delay. 

WHEREFORE, CCRC-North requests that this Court enter an Order allowing it to 

withdraw as attorney for Mr. Cannon and appointing conflict-free counsel. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been furnished by electronic service 
to Patrick Delaney, Assistant Attorney General, (Patrick.Delaney(@myfloridalegal.s;om); Frank 
Allman, Assistant State Attorney, (allmanf(q)leoncount :fl. 10v · ~arrison, Esquire, 
(bayalaw@aol.com), and by U.S. Mail to Marvin Cannon, #N08206, F rida State Prison, 
7819 N.W. 22th Street, Raiford, Florida, 32026; o · 1 1 day of January, 16. 

e/etfffffi su · ed, __.---·-- --·-

{ 

Kathleen Little 
Florida Bar Number 99527 
Assistant CCRC-North 
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IN THE SECOND JUDICIAL CIRCUIT OF FLORIDA 

OFFICE OF THE CHIEF JUDGE 

ORDER NO: 2016-2 

Assignment of the Honorable Jonathan Sjostrom 

RE: STATE OF FLORIDA vs. MARVIN CANNON 

Gadsden County Case No. 2010 CF 663B 

ORDER OF ASSIGNMENT 

,_-") .~-
-~ . . . 
-· - r 
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::.:, 

For the purposes of judicial economy and for good cause in the above styled case, it is 
therefore, 

ORDERED that the Honorable Jonathan Sjostrom, Circuit Judge, is hereby assigned 
to hear and determine the above styled cases. 

'· ., J~ONE AND 0~~1;:'D in Chambers, L; 

Copies furnished to: 
Honorable Jonathan Sjostrom 
(Original)Clerk of Court, Gadsden County 
Court Administrator 
Florida Supreme Court, Clerk 
All Parties of Record 
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Filing# 36432708 E-Filed 01/12/2016 10:34:48 AM 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN AND 
FOR GADSDEN COUNTY, FLORIDA 

ST A TE OF FLORIDA CASE NO. 2010-CF-663B 

v. 

MARVIN CANNON, 
Defendant. _______________ / 

MOTION TO WITHDRAW AS COUNSEL FOR CONFLICT OF INTEREST 

Capital Collateral Regional Counsel - North (CCRC-North), by and through undersigned 

counsel, moves this Court for an Order allowing CCRC-North to withdraw as counsel ofrecord 

and appointing conflict-free counsel pursuant to Section 27.703, Florida Statutes. The grounds 

for this motion are as follows: 

1. On January 4, 2016, CCRC-North was appointed to handle Mr. Cannon's 

postconviction proceedings in this case. 

2. Section 27. 703( 1 ), Fla. Statutes (2015), provides in pertinent part: "The Capital 

Collateral Regional Counsel shall not accept an appointment or take any other 

action that will create a conflict of interest." 

3. Mr. Cannon had a co-defendant in this case-Anton McMillian, Gadsden County 

Case No. 2010 CF 663A. An order appointing the Office of the Public Defender 

to represent co-defendant McMillian was entered on December 29, 2010. 

4. The Capital Division of the Public Defender's Office, Second Judicial Circuit, 

represented co-defendant McMillian in the circuit court proceedings in this case 

from the order of appointment until December 4, 2012, when a conflict of interest 

arose after Mr. Cannon's trial. 

5. Undersigned counsel, Alice Copek, was previously employed in the Capital 

Division of the Office of the Public Defender, Second Judicial Circuit. Counsel 

was an Assistant Public Defender in the Capital Division during the time the 

Division represented co-defendant McMillian, including through the course of 

Mr. Cannon's trial. 
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6. Furthermore, in or around December, 2012 Oust after Mr. Cannon's trial), 

Armando Garcia, one of Mr. Cannon's trial attorneys in this case, was hired by 

the Office of the Public Defender, Second Judicial Circuit. Upon his hiring, Mr. 

Garcia joined undersigned counsel as a colleague in the Capital Division. 

7. As Mr. Cannon's trial counsel, Armando Garcia (undersigned counsel's former 

colleague) is necessarily the subject of any possible ineffective assistance of 

counsel claims that arose from his representation of Mr. Cannon. 

8. In light of the foregoing, any continued representation of Mr. Cannon in his 

postconviction proceedings creates a conflict of interest between CCRC-North 

and Mr. Cannon and CCRC-North cannot ethically represent Mr. Cannon due to 

this ongoing conflict of interest. 

9. CCRC-North certifies that this motion is not being filed for purposes of delay. 

WHEREFORE, CCRC-North requests that this Couit enter an Order allowing it to 

withdraw as attorney for Mr. Cannon and appointing conflict-free counsel. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been furnished by electronic service 
to Patrick Delaney, Assistant Attorney General, (Patrick.Delaney@myfloridalegal.com); Frank 
Allman, Assistant State Attorney, allmanfia leoncount fl. ov · ~=- arrison, Esquire, 
(bayalaw(a),aol.com), and by U.S. Mail to Marvin Cannon, #N08206, F orida State Prison, 

------

-Al pe 
:-.'i:li'l~rupital Collat al Regional Counsel - North 

Florida Number 254 7 
175 Salem Co 
Tallahassee, FL 32301 
(850) 487-0922 X. 110 
Alice.Copek@ccrc-north.org 

Kathleen Little 
Florida Bar Number 99527 
Assistant CCRC-North 
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IN THE CIRCUIT COIURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff/ Appellee, 

Capital Case 
: ::-: ·.·; 

·-·1 ·· · ·- ( 

. ,. . ... ., 

~' -,.) 

vs. Case No. 2010-663-C~;~:. • -~> 
FSC Case No. l 3SC-4& ~:/'· ' ·: 

MARVIN CANNON, 

Defendant/ Appellant. 

____________ / 

;,. ... J 

Indigent Defendant 

MOTION FOR PAYMENT OF ATTORNEY'S FEES TO COURT
APPOINTED APPELLATE DEFENSE COUNSEL IN EXCESS OF JAC 
IMPOSED $2000 CAP UPON COMPLETION OF PROCEEDINGS IN 

THE FLORIDA SUPREME COURT 

Comes now Baya Harrison, court appointed appellate (private 

conflict) counsel for the defendant here, the appellant in the Florida Supreme 

Court, Marvin Cannon, and submits this request for the payment of fees in 

excess of the cap of $2000 upon the completion of his representation of Mr. 

Cannon in that Court, stating: 

I. On May 30, 2013, the court appointed me, as private conflict 

counsel, to represent Mr. Cannon on direct appeal from the judgments of 

conviction and sentences, including a death sentence, imposed in State v. 

Cannon, Gadsden County Circuit Court Case No. I 0-cf-663B. At the time of 
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the appointment, JAC rules provided a fee cap for the representation of Mr. 

Cannon in the Florida Supreme Court in the amount of $2000. 1 I did not 

represent Mr. Cannon at trial. 

2. I recently completed my representation of Mr. Cannon in the 

Florida Supreme Court, which included: 

a. Confirming the correctness of the complete record on 

appeal, consisting of 17 volumes; 

b. Reviewing the record on appeal, researching the legal 

issues to be raised on appeal, and preparing the Initial Brief of Appellant ( 68 

pages in length), which was filed on October 6, 2013; 

c. Reviewing the Answer Brief of Appellant (81 pages in 

length) filed by the Attorney General on December 13, 2013; 

d. Preparing the Reply Brief of Appellant (21 pages), which 

was filed on January 2, 2014; 

e. Preparing for oral argument. 

f. Participating in oral argument before the Florida 

Supreme Court on April 9, 2014; 

JAC has since raised the flat fee for representing a capital defendant 
on appeal to $9,000. See Justice Administration Commission Policies and 
Procedures, Section IIC, page 25, effective July 1, 2014. 

2 
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g. Reviewing the 34-page opinion of the Florida Supreme 

Court rendered September 24, 2015, which affirmed the judgments and 

sentences, including the death sentence; 

h. Preparing a substantive motion for rehearing that was 

filed on October 10, 2015. The Supreme Court denied rehearing on 

December 18, 2015. 

3. The mandate was issued on January 4, 2016. See Ex. A. 

4. As indicated above, JAC rules in effect at the time of the 

appointment limited the attorney's fee in this case to a cap of $2000. 

However, JAC procedures do provide for an award of attorney's fees in 

excess of the cap as follows: 

E. Compensation in Excess of Flat Fees or Statutory Limitations 
Unusual and Extraordinary Cases: 

On rare occasions, counsel may be appointed to a case that 
requires extraordinary and unusual effort. To obtain 
compensation in excess of the flat fee or statutory limitations, 
Counsel must comply with all requirements of s. 27.5304(12), 
F.S. The chief judge or designee must render a written order 
finding that the case is unusual and extraordinary under that 
section. 

Justice Administration Commission Polices and Procedures, Section IIE, 

page 32. 

5. In Olive v. Maas, 811 So. 2d 644, 652 (Fla. 2002), the 

Florida Supreme Court held that capital murder cases are per se 

3 
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extraordinary, and that fee caps for representing persons sentenced to 

death may be exceeded by order of the circuit court on a case-by-case 

basis. The Supreme Court stated: 

We find that all capital cases by their very nature 
can be considered extraordinary and unusual and 
arguably justify an award of attorney's fees in 
excess of the current statutory fees. 

Id at 652 ( quoting White v. Board of County Commissioners of Pinellas 

County, 537 So. 2d 1376, 1378 (Fla. 1989). The Supreme Court then 

concluded: 

Thus, as to this issue, we conclude, consistent with 
Makemson, White, Remeta, the legislative history 
of section 2 7. 711 , and respondents/ appellees' 
concessions, that trial courts are authorized to 
grant fees in excess of the statutory schedule where 
extraordinary or unusual circumstances exist in 
capital collateral cases. To be sure, by so 
concluding, we do not purport to hold that fees in 
excess of the statutory cap will always be awarded 
to registry attorneys in capital collateral cases. 
Obviously, the Makemson standard clearly 
envisions an "as applied" analysis. Instead, we 
simply hold that by accepting an appointment, a 
registry attorney is not forever foreclosed from 
seeking compensation should he or she establish 
that, given the facts and circumstances of a 
particular case, compensation within the statutory 
cap would be confiscatory of his or her time, 
energy and talent and violate the principles 
outlined in Makemson and its progeny. 

Olive v. Maas, 811 So. 2d at 654. 

4 
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Explanatory Statement as to why Case was Extraordinary and Limiting the 
Fee to $2000 or $4000 would be Confiscatory 

6. JAC procedure IIE provides in part that when seeking an order 

to exceed the fee cap, 

The attorney must identify in a separate explanatory 
statement the factual and legal issues that render the case 
extraordinary and unusual. The statement should include, 
but is not limited to, the number of witnesses, the number 
of days of trial, and the complexity of the factual and legal 
issues presented to the court. 

Some of the other extraordinary circumstances that existed by virtue of my 

assignment in this case were as follows: 

a. The record on appeal was voluminous, consisting of 17 

volumes of pleadings, orders, trial testimony, penalty phase hearings and 

exhibits. This is in part because there were essentially two trials that had to 

be reviewed: the guilt/innocence trial phase and the penalty phase per 

Section 921.141, Florida Statutes. In addition, a Spencer hearing was held 

and the trial judge rendered a detailed, 34-page Sentencing Order that 

addressed issues even beyond those presented at trial. 

b. Cannon was convicted of first-degree murder and armed 

robbery of Zechariah Morgan on both premeditated murder and felony 

murder theories. In addition, Mr. Cannon was convicted of attempted 

robbery with a deadly weapon and attempted first-degree murder of Sean 

5 
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Neel, and arson. The court sentenced Mr. Cannon to death for the murder 

and imposed sentences of imprisonment on the remaining counts. Under

signed counsel challenged all these judgments of convictions and sentences 

on appeal. 

c. Obviously, every effort was made by the presiding trial 

court judge to assure fairness and the correct application of the law to the 

facts in the case. The prosecutor in the case was experienced, professional 

and prudent. Defense trial counsel were equally talented and professional. 

Under these circumstances, it was a challenge to find arguable appellate 

issues. The State was also well represented on appeal as can be determined 

by the quality of the Answer Brief 2 and the arguments in the Supreme 

Court. This made the case even more challenging from a defense 

perspective. 

d. Undersigned counsel carefully studied the record, and 

researched and presented nine credible issues for appellate review, including 

but not limited to: 

1. Double counting of aggravating circumstances in 

support of the death penalty as contained in§ 921.141(5)(a) and (5)(b); 

2 The State was represented by two very experienced criminal appellate 
attorneys during the direct appeal process. 

6 
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11. Improper application of the HAC (heinous 

atrocious or cruel) aggravator under s. 921.141(5)(h); 

m. The trial court's alleged error in reinstructing the 

jury on manslaughter, and in response to a jury question; 

1v. The sufficiency of the evidence for robbery, 

attempted robbery, and arson; as well as a challenge to the imposition of the 

death penalty on proportionality grounds. 3 

v. Introduction of inadmissible hearsay testimony. 

e. The issues presented on appeal were numerous and 

complex and required substantial legal research. The State pursued multiple 

theories of guilt on various counts, relied heavily on circumstantial evidence 

and expert testimony, and also sought to apply aggravating circumstances in 

support of the death penalty on the basis of accomplice liability and agency 

theory.4 Issues concerning the sufficiency of the evidence required extensive 

review and citations to the record. As a result, this case required the 

3 Proportionality challenges are normally confined to capital cases, 
critically important, and take a great deal of time and effort to research and 
present. 

Mr. Cannon, according to law enforcement, had an accomplice who 
was intellectually disabled. The alleged accomplice played a direct role in 
the offenses, or some of them. This presented facts and issues that were 
most unusual and complex. 

7 
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extraordinary effort contemplated in Olive to provide effective appellate 

representation in a capital case. 

f. A significant amount of time (more than 20 hours) and 

effort had to be devoted to preparing for and presenting oral arguments to 

the Florida Supreme Court. (Arguing a capital case before the Florida 

Supreme Court is an arduous task.). This case also presented a basis for 

seeking rehearing in the Supreme Court on three issues, which was litigated. 

g. A tight briefing schedule was in effect in this case. The 

Supreme Court allows for extensions of time to complete and file all briefs 

only in very limited circumstances. The undersigned asked for and was 

granted only one 30-day extension to file the Initial Brief. All time limits 

were otherwise met. 

h. The undersigned worked on this case for more than two 

years without any compensation. At least between (i) the appointment and 

the filing of the initial brief, (ii) the receipt of the Answer Brief and the 

submission of the Reply Brief, (iii), the two weeks prior to oral argument, 

and (iv) the two weeks after receipt of the Supreme Court affirmance during 

which the motion for rehearing was prepared, the undersigned had to 

concentrate primarily if not exclusively on Mr. Cannon's case. As shown 

below, counsel spent approximately 174.6 hours representing Mr. Cannon in 

8 
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this appeal. Limiting the attorney's fee to $2,000 or even $4000 would be 

confiscatory given the time and effort required on Mr. Cannon's behalf. 

7. Prior to submitting this request to the Chief Judge of the Second 

Judicial Circuit of Florida per JAC rules, I submitted it to the JAC. On 

January 19, 2016, the JAC responded by filing an objection to any fee in 

excess of the cap. A copy of that objection is attached here as Ex. B. In 

essence, the JAC's objection is based upon the fact that I have asked for 

payment above the cap. In its objection, the JAC notes that (a) this motion 

must be submitted to the Chief Judge of the Circuit for consideration and (b) 

a hearing on the motion held. The JAC has asked to participate in the 

hearing. 

8. The work done upon which this bill is based is as follows: 

Date Work Done 

9/20/13 Study of volumes 1 (188 pp.), 2 (176 pp.) and 3 (176 pp.) 
of record on appeal (including pleadings and orders) including the 
indictment and the trial courts sentencing order. Research, study and 
analysis of the sentencing order searching for possible errors. 
Hours worked: 6.3. 

9/21/13 Review of Volumes 1 (152 pp.), 2 (170 pp.), 3 (156 pp.) 
and 4 (90 pp.) of jury selection transcripts; consideration of possible 
appellate issues, including Neal issues. Hours worked: 4.1. 

9/22/2013 Study of Volume 1 of trial transcript (131 pp.) Annotated 
and abstracted the testimony of state witness Sean Neel, a key state witness. 
Continued review of transcripts related to guilt phase of trial, specifically 

9 
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read volumes 2 (104 pp.) and 3 (132 pp.) of trial transcript. Did abstracting 
and further analysis of testimony of state witnesses Neel, Renfroe, Parrott, 
Lawrence, Ivey, Barnes, Alas, Faison and Maxwell. 
Hours worked: 5.9. 

9/26/2013 Further reading of guilt phase of trial including study of 
volumes 4 (167 pp. and 5 (135 pp.) of jury trial. Did analysis of testimony of 
medical examiner, Lisa Flannagan, M.D., also of witnesses Smith, Love and 
Bryant. Hours Worked: 6.5. 

9/27/2013 Read Vol. 6 of trial transcript (149 pp.). Reviewed and 
researched for possible errors the charge conference, the final jury 
instructions, closing arguments of prosecutor Combs, rebuttal argument of 
Mr. Combs, jury question and verdict. Reviewed Volume 7 of trial transcript 
related to charge conference regarding penalty phase of trial ( 49 pp.) Read 
Vol. 8 of trial transcript (149 pp.) which is the testimony presented at the 
penalty phase of the trial. Hours worked: 8.6. 

9/28/2013 Researched appellate review of attempted manslaughter 
instruction; read Montgomery line of cases; harmless error standard for 
unpreserved errors on lesser included offenses, and standard of review on 
appeal of aggravating circumstances; drafted argument for issue III. Hours 
worked: 6.5. Read and reviewed 11/1/12 Spencer hearing transcript (89 
pp.) and 11/15/12 final sentencing hearing (10 pp.) 1.7 hours. 
Total hours worked on this date: 8.2. 

9/29/2013 Researched sufficiency of the evidence re. robbery count, 
read Eutzy case; researched taking and value elements of robbery, standard 
for introduction of habit evidence and cases re: robbery of a wallet; began 
drafting statement of facts for initial brief. 
Hours worked: 6.4 

9/30/2013 Completed drafting statement of facts; drafted argument 
for issue I to be included in initial brief. 
Hours worked: 8.8 

10 
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10/1/2013 Researched arson statute and elements of intent and 
willful burning; read Moberly and Knighten cases; researched standard of 
review and sufficiency of the evidence for felony murder; drafted argument 
for issue VI. 
Hours worked: 5.2 

10/2/2013 Researched value element of robbery and testimony 
regarding victim' s wallet; researched robbery of services and prepaid goods; 
drafted argument for issues IV and V. 
Hours worked: 5.8 

10/3/2013 Researched HAC aggravator and proportionality of death 
penalty, accomplice liability in death penalty cases, and execution of 
mentally disabled persons; drafted argument for issue II. 
Hours worked: 9.5. 

10/4/2013 Drafted cover and style, procedural history, jurisdiction, 
certificate of service, and certificate of compliance for initial brief; drafted 
arguments for issues VII and VIII. 
Hours worked: 7 .8. 

10/5/2013 Drafted argument for issue IX; drafted summary of 
argument on all issues; began proofing and editing of brief; prepared table of 
citations and table of contents for initial brief. 
Hours worked: 8.5. 

10/6/2013 Completed editing and corrections for initial brief; filed 
initial brief. 
Hours worked: 3.3 

12/14/2013 Began reviewing State's answer brief. 
Hours worked: 2.8 

12/ 15/2013 Continued reviewing State's answer brief and read cases 
cited; made notes and outlines for reply argument on all issues. 
Hours worked: 3.3 

11 
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12/29/2013 Researched preservation of jury instruction errors; 
drafted reply argument for issue III. 
Hours worked: 2.1. 

12/30/2013 Researched proportionality and state of mind hearsay 
exception; drafted reply argument for issues VIII and IX. 
Hours worked: 2.8. 

12/31/2013 Drafted reply brief argument on issues I, II, IV, V, VI 
and VII; drafted table of authorities and completed initial draft of reply brief. 
Hours worked: 6.6. 

1/4/2014 Proofed and edited reply brief; filed reply brief in 
Supreme Court 
Hours worked: 2.3. 

3/17/2014 Began preparation for oral argument; reviewed 
Waterhouse case regarding double counting issue and made notes for court 
Hours worked: 2.5. 

3/18/2014 Further work in preparation for oral argument including 
study of the state's Answer Brief and Issus 1-111. Hours worked: 3.6. 

3/19/2014 Continued preparation for oral argument; further study of 
trial facts and drafted synopsis for argument on issues 1-111 
Hours worked: 5.8. 

3/22/2014 Further preparation for oral argument; reviewed double 
counting cases and edited written notes to use at oral argument for issues I 
and II. 
Hours worked: 6.3. 

3/23/2014 Preparation for oral argument on issues III - IX; reviewed 
initial brief of appellant, answer brief and reply brief, outlined facts and 
cases to cite to Supreme Court. 
Hours worked: 4.5. 

12 
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4/9/2014 Appearance before Florida Supreme Court to make oral 
argument. 
Hours worked: 2.5. (Arrived at FSC at 8:00 a.m., our oral argument 
concluded at about 10:30 a.m.) 

10/3/2015 Reviewed Florida Supreme Court opinion affirming 
Cannon's convictions and sentences; began researching motion for 
rehearing; researched HAC aggravator, death penalty proportionality, 
accomplice liability, purpose, role and burden of proof for aggravating 
circumstances, double counting of prior violent felony and under sentence 
aggravators; read Supreme Court opinions in Tison, Enmund, Jones, Cave, 
Lugo, Copeland, and Zant cases. 
Hours worked: 7.9. 

10/4/2015 Continued researching motion for rehearing; researched 
prior violent felony and HAC aggravators, state of mind exception to 
hearsay rule, and read Knight case. 
Hours worked: 2.1. 

10/5/2015 Continued researching motion for rehearing; researched 
weighing and overlapping of aggravating circumstances; read opinions in 
Wiley, McCullah, Lightbourne and Franqui cases. 
Hours worked: 5.4. 

10/7I/2015 Completed researching motion for rehearing; researched 
Rule 3.390 and Florida Statute 918.10 regarding jury instructions, answers to 
jury questions and preservation of jury instruction issues for appeal; read 
opinions in Mills, Rimmer and Ivory cases; follow-up research on 
proportionality and accomplice liability in death penalty cases; began 
drafting motion for rehearing; drafted argument for Issue I ( double counting 
claim) 
Hours worked: 4.5. 

10/8/2015 Continued drafting motion for rehearing; drafted 
argument for Issue II (HAC claim) and Issue III (manslaughter reinstruction 
claim). 
Hours worked: 3.2. 

13 
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10/9/2015 Completed drafting, proofreading and editing of motion 
for rehearing; filed motion in Florida Supreme Court. 
Hours worked: 7.7. 

Total hours worked: 170.8 @$100/hour as prescribed by JAC rule.5 

Total Fee Requested: $17,080.00 

Compliance With JAC Procedural Requirements 

9. The undersigned has complied with Section IIE of the JAC 

procedures, which provide in pertinent part: 

Prior to filing a motion for compensation in excess 
of the flat fee or statutory limitations, counsel must 
submit the appropriately completed and executed 
InvoiceN oucher Cover for attorney fees and costs, 
as well as all other necessary supporting 
documents, including supporting affidavits. 

Counsel shall provide detailed descriptions for 
each activity listed, including but not limited to, 
the increment of time associated with the rendered 
activity, the identification of documents and 
materials, the number of pages, and the names of 
deponents and witnesses interviewed, as 
applicable. Failure to provide such records shall 
constitute counsel's waiver of the opportunity to 
seek compensation in excess of the flat fee or 
statutory limitations. 

(See above.). 

5 Section IIE of the JAC procedures states that compensation in excess 
of the flat fee in a capital case is to be calculated at a rate not exceeding 
$100 per hour. 

14 
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10. JAC procedures, Section IIE, provide that the court 

must hold an evidentiary hearing and make specific factual 

findings on whether the case is unusual and extraordinary. In 

addition, compensation may not exceed 200 percent of the flat 

fee absent a finding that this amount of compensation would be 

confiscatory. 

11. The JAC rules make reference to seeking information 

concerning the number of pages of materials studied and considered. In the 

course of preparing the appellate briefs and preparing for oral argument, the 

undersigned read more than 2 126 pages of record including: Record on 

Appeal (pleadings, evidence, orders, etc.), three volumes, 539 pages; Jury 

Selection, four volumes, 571 pages; jury trial transcripts eight volumes, 1016 

pages). This comes to more than 2126 pages of record studied. The work 

referenced above is not all of the work done but all I am seeking 

compensation for. 

WHEREFORE the undersigned requests that the Court or its designee 

(a) hold a hearing regarding this motion, (c) consider input from counsel and 

the JAC, ( c) make a finding consistent with the case law and JAC rules to 

the effect that the case was extraordinary and unusual and was confiscatory 

15 
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of appellate counsel's time and energy, and order the JAC to pay Mr. 

Cannon's appellate counsel attorney's fees in the amount of $17,080.00. 

Sworn Verification 

In this regard, I swear and affirm that the work done and time 

expended on behalf of Mr. Cannon as described above is accurately 

reported, was necessary to protect his legal rights, and is true and correct, to 

the best of my knowledge and belief. 

Isl Baya Harrison 

Baya Harrison, III, Esq. 
P.O. Box 102 
Monticello, Florida 32345 
Tel: (850) 997-5554 
Fax: (850) 997-8460 
Email: bayalaw@aol.com 
Attorney for Defendant 

Certificate of Service 

I HEREBY CERTIFY that a copy of the foregoing was furnished by 

electronic service to the Justice Administrative Commission, P.O. Box 1654, 

Tallahassee, FL 32302; Frank Allman, Esq., the Office of the State Attorney, 

Second Judicial Circuit of Florida, IA East Jefferson Street, Quincy, Florida 

32351; and Patrick Delaney, Esq., the Office of the Attorney General of 

Florida, Plaza Level One, Tallahassee, Florida 32399-1050, on this 21st day 

of January, 2016. 

16 



/s/ Baya Harrison
Baya Harrison, III
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MANDATE 

SUPREME COURT OF FLORIDA 

To 1he Honorable, 11,« .Judges ()jlhc: 

Circuit Court in and for Gadsden County, .florida 

WNEREAS. in 1ha1 certain C<IUl'c.file-d in this Ca11rl s1yled: 

MARVIN CANNON vs. STATE OF FLORIDA 

Case Ne,.: SC13-46 

Yow· Case No.: 202010CF000663BXXXMX 

The anached opinion was rendered on: 09/24/2015 

YOU ARE HEREBY COMMANDED 1ha1_(,i,ther proceedings be had in aixordance with said ()pinion, 1he 

rule of this Court and the l=sr of the State of Florida. 

WITNESS, The Honorable JORGE l.1IBARGA. Chief J11slit:e o,{the Supreme Court Qf Florida 
a11d 1/te Seal of said Courl al Tallahassee, the Capital, on thi.r 4th day of January, 1016. 

G1Q2prtme ~urt of Flo,ul 

A 

18 
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• • Alton L. "Rfp"' COWll'J, Jr. 
Ex.~DiletV 

(8~) 438-241~ 
Toa FrM Ce.6> 3*l'902 

·/'l'«'N}tJS·r,:O:,:t!,·n ,oro 

1/19/2016 

UU.STAll;()fF"l,.ORJOA 

JIJSTICE ADMINISTRATIVE COMMISSION 

Pnsl Offr.6 Oat 1&5,4 (~2302) 
121 Nort,, 8fQl"IOugh ~ff(, Suite 2100 

T.r.el'INSf.19, F'\:wid.a 32.3:01 

COMMISSIONERS 

11,ad King, Chai, 
S?a,-Afiomey 

.,,_.R, Ufty 
l'ut>lic0.1-.,.r,y .. u 

SUl~l<tt~y 
KatMNnA.$mtth ,,,_~ 

LETTER OF OBJECTION· BILLED IN EXCESS OF FIAT FEE
HEARING PARTICIPATION REQUESTED 

BAY A HARRISON bayalaw@aol.com; bharrisonstudio@gmail.com 
Case Number: 20 Cf 2010 000663 APPEALS 000B )O(; 20 CF 7.013 000046APPEALS 0000 XX 

c~q~ 
Party: ~'\13YIN 

Dear Mr. Harrison. 

Pursua.nt lo s. 27.5304, F.S., the Justice Administrative Commission (JAG) reviewed your 
intended billing. affidavit an.d doC1Jmentation for completeness and compliance with statutory 
requirements in the above matter. Your motion to the Court to approve compensation must 
state whether JAC objects to any portion of the billing or the sufficiency of the documentation. A 
copy of this Letter of Objection must be attached to your Motion for Attomey'a Fen. 

JAC objects to your billing of attorney's fees In the amount of $17,080.00 because you bill.ad 
this case in excess of the flat fee established in the General Appropriations Act. The Legislature 
established a flat fee of S2,000.00 for representation for CAPITAL APPEALS cases. 

The billed amou'lt also exceeds the statutory fee limit of $2,000.00 for capital appeal cases set 
forth in s.27.5304, F.S. 

Sectlon 27 .5304(11 )(a), F.S. states, "It is the intent of the Legislature that the flat lees 
prescribed under this section and the General Appropriations Act comprise the full and complete 
compensation for private court-appointed counsel." The flat fees ·are prescribed for the 
purpose of providing counsel notice of the limit on the amount of compensation for 
representation in particular proceedings." 

If counsel seeks compensation In excess of the flat fee, he or she must follow the procedures 
and requirements established io s. p .5304(12), F.S. Pursuant to s. 27.5304(12), the motion for 
attorney's fees must be filed with the chief judge. The chief jud119 Of' deslgnee must hold an 
evldentlary hearing on the issue of whether to exceed the flat fee, 

The Order to Pay in this case will require written findings by the Chief Judge or deslgnee that 
lhe fees claimed are reasonable and identify the unusual and extraordinary nature of the time 
and efforts associated with the representation wtiich warrant exceeding the flat fee [and 
statutory cap] pursuant to s. 27.5304(12)(b), F.S. (2007) and Makemson v. Martin County. 491 
So.2d 1109 (Fla. 1986). This requirement is explained In the Chief Financial Officer 
Memorandum No. 04 (2003-04). 

The Ju,.bOt Adm.fni&lr.t1Mt ComrNsllon ~ MMK fhu offlce.S: ot S1ste Attorr.ey, Pub(lc. Ooklndef. 
O.pbl Collaile~ ~Lill Cour\MJ, l'M Sta!ewide Ouardia'I ad Lhm Program. and Ult CttmiJ'.al C'AOfJ.id llnd Cvi 

Re-()iotutJ CounHt; •nd provides complio~ Ond lm31"1Cia1 fiWiecW of court •PPolnted atwnoy dw P,«ffa COltl. 

19 
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BAYA HARRISON 
Page2 
1119/2016 

The attorney shall have the burden to prove the entitlement to attorney's fees, costs, or related 
expenses. · 

When you file your Motion for Compensation, specify that JAC objects to the biHing. You must 
attach a copy of this letter for the Court's detennlnatlon of your fee. JAC requests to 
participate in the hearing on your motion, and requests to appear lelephonically. Section 
27.5304, F.S., requires that you serve a copy of your motion upon JAC and provide five 
business days' notice of any hearin•g on your motion. 

This case reached final dispositlon on or about 9/24/2015. Your billing was not submitted within 
90 days of final disposition. Therefore, the amount awarded by the Court may be subject to a 
penalty pursuant to the JAG Agreement for Attorney Services ands. 27.5304, F.S. 

If you have any questions, please call the JAG Legal Section at (866) 355-7902. 

JAC Legal Section 
brb 

Please be advised that this Letter is valid for one year from date of issuance. II this Letter Is not 
acted upon within one year from date of issuance, this Letter shall be deemed withdrawn and 
the intended billing(s) referenced herein shall be deemed abandoned without further notice. 

20 
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Filing# 36844571 E-Filed 01/21/2016 03:57:02 PM 

STATE OF FLORIDA 

v. 

MARVIN CANNON, 
Defendant. 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-CF-663B 

_ _ ____________________ / 
NOTICE OF HEARING 

Please take notice that the above Defendant, by and through the undersigned attorney, 

will bring up for hearing before the Honorable Jonathan Sjostrom, Chief Circuit Judge, in the 

Gadsden County Judicial Complex, 24 North Adams Street, Quincy, FL 32351, on MONDAY, 

FEBRUARY 15, 2016, at 4:00 p.m. Eastern Standard Time:** 

CCRC's MOTION TO WITHDRAW AS COUNSEL FOR CONFLICT OF INTEREST 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been furnished by electronic service 
to Patrick Delaney, Assistant Attorney General, (Patrick.Delaney@myfloridalegal.com); Richard 
Combs, Assistant State Attorney, (SAO2 Gadsden@leoncountyfl.gov); Baya Harrison, Esquire, 
(bayalaw@aol.com), and by U.S. Mail to Marvin Cannon, DOC#N08206, Florida State Prison, 
7819 N.W. 22th Street, Raiford, Florida, 32026; on th· st day o br ary, 2016. 

Assistant C 
Florida Bar ~~ 
175 Salem Court 
Tallahassee, FL 3230 I 
(850) 487-0922 x. 110 
Alice.Copek@ccrc-north.org 

--

** Assistant Attorney General, Patrick Delaney, will appear by telephone at 850-414-3583 

----
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DATB: 
CLERK'S COUR ------ TIMB: ____ _ 

T WORKSHEET - CASE MANAGEMENT CONFERENCE INFO. 

DATE: ..::)-\ -\ 
CASE#: -~ 
PATT • e 

LEV CN~GE LI 

- PLEA DATE SET FOR _ CASE MAN. CONF. SET FOR---=-- _ TRIAL SET FOR _ _ 
SENTENCE DATE SET FOR -_-_-- - DEFENDANT PLEAD- - --

- CAPIAS ORDERED ( _ _ BOND ESTREATED 

- PRE-TRIAL CMC -====:==-------:__----:-------
TEXT 1) -

2) ~ c_~~~ ~:"\'f\ ~~~~~~ 
_ NOTICE {A/D) C~~Q::k~Q ~ _ ~ - ~-~NDITIONS 

********************* ~1\~ ~~~~ ·- ~ r .. 
LEV CNT CHARGE LITE:•~ El\ * *****"'\******* .~;;,;-******** 

G/N STATUTE ROR BOND 

_PLEA ACCEPTED _PSI WAIVED _PSI ORD. FOR - _ 
_ SET ASIDE BOND EST _BOND EST - - -- CNT DEG NCIC GOC 

_SENT DATE SET _ _ _PDR ORDERED _ _ l 
_TRIAL SET J/N---_-- _PLEA RESET-_-_--

2 

_WITHDRAW CAPIAS - -- _DEFENDANT PLEAD- -- ! 
_NO INFORMATION ON COUNTS ( 5 
_STATE NOLLE PROSSED COUNTS( - ) ( _) ( _) ( -) ( ) (_) (_) (=) (_) _) 

************************** 
A A 'i 

CNT G W O D.O.C. 
CNT'i 
JAIL 

SENTENCE ****************** COMM JAIL ********* 
CONT. CR PROB. CONC/CONS/COTE/INCL 

C/L/D/I 

~,a~<::'!, R-""'-\ ~(:~~ c.ve..~ \°\\_~ r'-1=\' ~~~ -r \>--?<~~ - w::,= ~ c,~~~ ""- 'R>Ll~ 
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,---------- ···- -- - ·-

Kathy Young 

From: 
Sent: 
To: 

Cc: 

Subject: 

Thanks Lorraine. 

Sincerely, 
Baya Harrison 

Law Office of Baya Harrison 
Post Office Box 102 
Monticello, FL 32345 
850/997-8469 
Fax: 850/997-8460 

-----Original Message-----

Law Office of Baya Harrison <bayalaw@aol.com> 
Thursday, February 11, 2016 4:19 PM 
GaussL@leoncountyfl.gov; Alice.Copek@ccrc.north.org; christian.lake@justiceadmin.org; 
CombsR@leoncountyfl.gov; Patrick.Delaney@myfloridalegal.com 
kyoung@gadsdenclerk.com; bharrisonstudio@gmail.com; JudyH@leoncountyfl.gov; 
MONK@leoncountyfl.gov 
Re: St. v. Marvin Cannon, Gadsden County Circuit Court Case No. 2010CF663B 

From: Lorraine Gauss <GaussL@leoncountyfl.gov> 
To: Law Office of Baya Harrison <bayalaw@aol.com>; Alice.Capek <Alice.Copek@ccrc.north.org>; christian.lake 
<christian.lake@justiceadmin.org>; Rick Combs <CombsR@leoncountyfl.gov>; Patrick Delaney 
<Patrick. Delaney@myfloridalegal.com> 
Cc: kyoung <kyoung@gadsdenclerk.com>; Barbara Harrison <bharrisonstudio@gmail.com>; Judy Hussey 
<JudyH@leoncountyfl.gov>; Tonya Monk <MONK@leoncountyfl.gov> 
Sent: Thu, Feb 11, 2016 1:29 pm 
Subject: Re: St. v. Marvin Cannon, Gadsden County Circuit Court Case No. 2010CF663B 

Thank you all for your participation in today's case mgt. conference. 

Kathy - The attorneys addressed the pending CCRC-North's Motion tow/Draw (granted) and Mr. Harrison's Motion for 
fees (granted). Ms. Copek and Mr. Harrison to submit proposed Orders. 

Please cancel Monday, Feb. 15th 4:00pm hearing (Gadsden Felony courtroom) and please confirm receipt of this email 

canceling the hearing. 

Thank you - Lorraine 

1 
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---------------- - - - .. 

STATE OF FLORIDA 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-CF-663B 

~., {""" V, 
,;.,,f". 
o ," . v,-MARVIN CANNON, ~ :-i'-'. .: 
z £.? .--Defendant. 
~ ':l:;; 

I o , ·:., cp - ----------- -· c~~ :r.: =:;;: 
~ r; ~J-o~ 
"Tl c ~ ORDER GRANTING MOTION TO WITHDRAW AND C--A)~ ORDER APPOINTING CCRC-MIDDLE TO REPRESENT DEFENDANT 

-· 0) 

-r) 
~ 
0:, 

CJ) 

:b 
:::r 
I..O 

a 
-.J 

THIS CAUSE came on for hearing upon the Capital Collateral Regional Counsel
North's (CCRC-N) Motion to Withdraw as Counsel for Conflict of Interest. Having considered 

said Motion, court files and records, heard from the Office of the State Attorney and the Office 
of the Attorney General, it is hereby: 

ORDERED AND ADJUDGED that CCRC-N Motion to Withdraw is GRANTED and 

CCRC-N is discharged as counsel for the Defendant. It is further ORDERED AND 

ADJUDGED that Capital Collateral Regional Counsel - Middle District (CCRC-M) is hereby 

appointed to represent the Defendant in this cause. 

~--
DONE AND ORDERED in Tallahassee, Le?iCo~~fY, Florida, on this fl. Ir day of 

February, 2016. '! ! !( ! 

1 
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----------------- - - · -- -

Copies furnished to: 

Richard Combs, Assistant State Attorney; combsr@leoncountyfl.gov 

Patrick Delaney, Assistant Attorney General; Patrick.De1aney@myflorida1egal.com 

A.lice Copek, Assistant CCRC-N; a{ice.copek@ccrc-north.org 

Baya Harrison, Esquire; bayalaw@aol.com 

Jim Viggiano, CCRC•Middle; viggiano@ccmr.state.fl.us 

Justice Administration Commission; p1eadings@iusticeadmin.org 

Marvin Cannon 
DC# N08206 
Florida State Prison 
1819 N.W. 228th Street 
Raiford, FL 32026 

2 
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IN THE CIRCUIT COIURT OF TIIB SECOND JUDICIAL CIRCUIT, IN 
AND FOR GADSDEN COUNfY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, Appellant, 

vs. 

MARVIN CANNON, 

Defendant, Appellee. 

I ------------

Capital Case 

Case No. 2010-663-CFB 
FSC Case No. 13SC-46 

Indigent Defendant 

ORDER ON MOTION FOR PA 'ThffiNT OF ATTORNEY' S FEES TO 
COURT APPOINTED APPELLATE DEFENSE COUNSEL 

This cause came on for hearing on February I 1, 2016, regarding, 

among other matters, the motion ofBaya Harrison, defendant/appellant 

Marvin Cannon's court appointed appellate counsel, for payment of 

attorney's fees upon the completion of proceedings in the Supreme Court of 

Florida. Bradley Bischoff, Esq., Assistant General Counsel for the Florida 

Justice Administrative Commission (the JAC), appeared by telephone. The 

State was further represented by Assistant State Attorney Richard Combs 

and Assistant Attorney General Patrick Delaney. After affording counsel an 

opportunity to be heard, it is determined, ordered and adjudged as follows: 

Mr. Harrison was appointed to represent Mr. Cannon on May 30, 

2013, regarding the direct appeal of Mr. Cannon's judgments of conviction 
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--------- ·- -

and sentences, including a death sentence, rendered in this case. At the time 

of the appointment, JAC rules provided a fee cap for the representation of 

Mr. Cannon in the Supreme Court in the amount of $2000. 

Mr. Harrison filed the Initial Brief of Appellant on October 6, 2013. 

The State filed its Answer Brief on December 13, 2013. A Reply Brief of 

Appellant was filed on January 2, 2014. Oral argument was held on April 9, 

2014. The Supreme Court affirmed the judgments of convictions and 

sentences on September 24, 2015. Rehearing was denied on December 18, 

2015. The mandate was issued on January 4, 2016.1 

In Mr. Harrison's sworn and verified fee motion, he details some 

174.6 hours of work done Mr. Cannon's behalf. He also alleges that the case 

and the efforts that went into it were extraordinary and unusual. He 

describes why he believes that limiting attorney's fee to $2,000 or even 

$4,000 would be confiscatory given the time and effort required. 

Mr. Harrison notes that prior to submitting his fee request to this 

Court, per JAC rules, he submitted it to the JAC. He adds that on January 

19, 2016, the JAC responded by filing an objection to any fee in excess of 

the cap. A copy of that objection is attached to his motion. In essence, the 

Mr. Harrison announced that he intends to timely file a petition for 
writ of certiorari for Mr. Cannon in the Supreme Court of the United States but any compensation to which he might be entitled for that work would not be paid by the State of Florida. 

2 
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JAC's objection is based only upon the fact that he has asked for payment 

above the cap. 

For the reasons set forth in the verified motion, the Court finds that 

this appeal required an extraordinary and unusual effort under JAC rules and 

procedures and the case law referenced in the motion. Furthermore, to limit 

the fees to even 200% above the JAC cap would be confiscatory of Mr. 

Harrison's time a.nd efforts in the premises. Therefore, the Justice 

Administration Commission is authorized and ordered to pay unto Baya 

Harrison the sum of $17,600.00 as attorney's fees for representing Mr. 

Cannon in the Supreme Court of Florida. 

--Done and ordered in chambers l Tf+ee, Florida, this /J. ,,.. day 

of February, 2016. · } : . / ·' 

- --~ ~THAN SJ0S1ROM 
, I • 

CHifF JtpDGE 

Copies furnished by email delivery to: 

Bradley Bischoff, Esq., Assistant General Counsel, JAC 
Bradley.Bischoff@iusticeadmin.com; 

Richard Combs, Esq., the Office of the State Attorney, c/o combsr@leoncountyfl.gov; 

.Patrick Delaney, Esq., the Office of the Attorney General of Florida, Plaza Level One, Tallahassee, Florida 32399-1050, c/o 
Patrick.delaney@myfloridalegal.com; 

3 
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Alice B. Copek, Esq., CCRC-North Counsel, c/o 
Alice.Copek@ccrc.north.org 

Baya Harrison, Esq., c/o bayalaw@aol.com 

4 
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IN THE CIRCUIT COIURT OF THE SECOND JUDICIAL CIRCUIT, IN 
AND FOR GADSDEN COUNTY, FLORIDA 

STA TE OF FLORIDA, 

Plaintiff, Appellant, 

vs. 

MARVIN CANNON, 

Defendant, Appellee. 

I -----------

Capital Case 

Case No. 2010-663-CFB 
FSC Case No. 13SC-46 

Indigent Defendant 

CORRECTED ORDER ON MOTION FOR PAYMENT OF 
ATTORNEY'S FEES TO COURT APPOINTED 

APPELLATE DEFENSE COUNSEL 

This cause came on for hearing on February 11, 2016, regarding, 

among other matters, the motion ofBaya Harrison, defendant/appellant 

Marvin Cannon's court appointed appellate counsel, for payment of 

attorney's fees upon the completion of proceedings in the Supreme Court of 

Florida. Bradley Bischoff, Esq., Assistant General Counsel for the Florida 

Justice Administrative Commission (the JAC), appeared by telephone. The 

State was further represented by Assistant State Attorney Richard Combs 

and Assistant Attorney General Patrick Delaney. After affording counsel an 

opportunity to be heard, it is determined, ordered and adjudged as follows: 

Mr. Harrison was appointed to represent Mr. Cannon on May 30, 

2013, regarding the direct appeal of Mr. Cannon's judgments of conviction 
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and sentences, including a death sentence, rendered in this case. At the time 

of the appointment, JAC rules provided a fee cap for the representation of 

Mr. Cannon in the Supreme Court in the amount of $2000. 

Mr. Harrison filed the Initial Brief of Appellant on October 6, 2013. 

The State filed its Answer Brief on December 13, 2013. A Reply Brief of 

Appellant was filed on January 2, 2014. Oral argument was held on April 9, 

2014. The Supreme Court affirmed the judgments of convictions and 

sentences on September 24, 2015. Rehearing was denied on December 18, 

2015. The mandate was issued on January 4, 2016.1 

In Mr. Harrison's sworn and verified fee motion, he details some 

170.8 hours of work done Mr. Cannon's behalf. He also alleges that the case 

and the efforts that went into it were extraordinary and unusual. He 

describes why he believes that limiting attorney's fee to $2,000 or even 

$4,000 would be confiscatory given the time and effort required. 

Mr. Harrison notes that prior to submitting his fee request to this 

Court, per JAC rules, he submitted it to the JAC. He adds that on January 

19, 2016, the JAC responded by filing an objection to any fee in excess of 

the cap. A copy of that objection is attached to his motion. In essence, the 

Mr. Harrison announced that he intends to timely file a petition for 
writ of certiorari for Mr. Cannon in the Supreme Court of the United States but any compensation to which he might be e·ntitled for that work would not be paid by the State of Florida. 

2 
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JAC's objection is based only upon the fact that he has asked for payment 

above the cap. 

For the reasons set forth in the verified motion, the Court finds that 

this appeal required an extraordinary and unusual effort under JAC rules and 

procedures and the case law referenced in the motion. Furthermore, to limit 

the fees to even 200% above the JAC cap would be confiscatory of Mr. 

Harrison's time and efforts in the premises. Therefore, the Justice 

Administration Commission is authoriz.ed and ordered to pay unto Baya 

Harrison the sum of $17,080.00 as attorney's fees for representing Mr. 

Cannon in the Supreme Court of Florida. 

Done and ordered in chambers in Tallahassee, Florida, this /SZ-day 

of February, 2016. 

. J ATHAN SJOSTROM 
F ruDGE 

Copies furnished by email delivery to: 

Bradley Bischoff, Esq., Assistant General Counsel, JAC 
Bradley.Bischoff@iusticeadmin.com; 

Richard Combs, Esq., the Office of the State Attorney, c/o 
combsr@leoncountyfl.gov; 

Patrick Delaney, Esq., the Office of the Attorney General of Florida, Plaza 
tevel One, Tallahassee, Florida 32399-1050, c/o 
Patrick.delaney@myfloridalegal.com; 

3 
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Alice B. Copek, Esq., CCRC-North Counsel, c/o 
Alice.Copek@ccrc.north.org 

Baya Harrison, Esq., c/o baya1aw@aol.com 

4 
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IN THE CIRCUIT COIURT OF THE SECOND JUDICIAL CIRCUIT, IN 
AND FOR GADSDEN COUNTY, FLORIDA 

STA TE OF FLORIDA, 

Plaintiff, Appellant, 

vs. 

MARVIN CANNON, 

Defendant, Appellee. 

I ------------

Capital Case 

Case No. 2010-663-CFB 
FSC Case No. 13SC-46 

Indigent Defendant 

CORRECTED ORDER ON MOTION FOR PAYMENT OF 
A TIORNEY'S FEES TO COURT APPOINTED 

APPELLATE DEFENSE COUNSEL 

This cause came on for hearing on February 11, 2016, regarding, 

among other matters, the motion ofBaya Harrison, defendant/appellant 

Marvin Cannon's court appointed appellate counsel, for payment of 

attorney's fees upon the completion of proceedings in the Supreme Court of 

Florida. Bradley Bischoff, Esq., Assistant General Counsel for the Florida 

Justice Administrative Commission (the JAC), appeared by telephone. The 

State was further represented by Assistant State Attorney Richard Combs 

and Assistant Attorney General Patrick Delaney. After affording counsel an 

opportunity to be heard, it is determined, ordered and adjudged as follows: 

Mr. Harrison was appointed to represent Mr. Cannon on May 30, 

2013, regarding the direct appeal of Mr. Cannon's judgments of conviction 



Page 161

I 

and sentences, including a death sentence, rendered in this case. At the time 

of the appointment, JAC rules provided a fee cap for the representation of 

Mr. Cannon in the Supreme Court in the amount of $2000. 

Mr. Harrison filed the Initial Brief of Appellant on October 6, 2013. 

The State filed its Answer Brief on December 13, 2013. A Reply Brief of 

Appellant was filed on January 2, 2014. Oral argument was held on April 9, 

2014. The Supreme Court affirmed the judgments of convictions and 

sentences on September 24, 2015. Rehearing was denied on December 18, 

2015. The mandate was issued on January 4, 2016.1 

In Mr. Harrison's sworn and verified fee motion, he details some 

170.8 hours of work done Mr. Cannon's behalf. He also alleges that the case 

and the efforts that went into it were extraordinary and unusual. He 

describes why he believes that limiting attorney's fee to $2,000 or even 

$4,000 would be confiscatory given the time and effort required. 

Mr. Harrison notes that prior to submitting his fee request to this 

Court, per JAC rules, he submitted it to the JAC. He adds that on January 

19, 2016, the JAC responded by filing an objection to any fee in excess of 

the cap. A copy of that objection is attached to his motion. In essence, the 

Mr. Harrison announced that he intends to timely file a petition for 
writ of certiorari for Mr. Cannon in the Supreme Court of the United States 
but any compensation to which he might be entitled for that work would not 
be paid by the State of Florida. 

2 
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• 

JAC's objection is based only upon the fact that he has asked for payment 

above the cap. 

For the reasons set forth in the verified motion, the Court finds that 

this appeal required an extraordinary and unusual effort under JAC rules and 

procedures and the case law referenced in the motion. Furthermore, to limit 

the fees to even 200% above the JAC cap would be confiscatory of Mr. 

Harrison's time and efforts in the premises. Therefore, the Justice 

Administration Commission is authorized and ordered to pay unto Baya 

Harrison the sum of $17,080.00 as attorney's fees for representing Mr. 

Cannon in the Supreme Court of Florida. 

-c. 
Done and ordered in chambers in Tallahassee, Florida, this JS day 

ofFebruary, 2016. 

. J ATHAN SJOSTROM 
EF JUDGE 

Copies furnished by email delivery to: 

Bradley Bischoff, Esq., Assistant General Counsel, JAC 
Bradley.Bischoff@justiceadmin.com; 

Richard Combs, Esq., the Office of the State Attorney, c/o 
combsr@leoncountyfl.gov; 

Patrick Delaney, Esq., the Office of the Attorney General of Florida, Plaza 
Level One, Tallahassee, Florida 32399-1050, c/o 
Patrick.delaney@myfloridalegal.com; 

3 
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.. ' . . •' 

Alice B. Copek, Esq., CCRC-North Counsel, c/o 
Alice.Copek@ccrc.north.org 

Baya Harrison, Esq., c/o bayalaw@aol.com 

4 
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Filing# 38382530 E-Filed 02/29/2016 12:41:36 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. 

MARVIN CANNON, 
Defendant. 

CASE NO. 2010-CF-663B 

I -------------
NOTICE OF APPEARANCE 

Please take notice that the following Assistant Capital Collateral Regional Counsel 

hereby enters their appearance as counsel in the above-captioned action. The official status of 

counsel in the instant case should reflect the following: 

JAMES V. VIGGIANO, JR. 
Capital Collateral Regional Counsel - Middle 

JAMES L. DRISCOLL, JR. 
Assistant CCRC 

DAVID D. HENDRY 
Assistant CCRC 

GREGORY W. BROWN 
Assistant CCRC 

Counsel cun-ently represents Mr. Cannon in his postconviction action for first degree 

murder, Case No. 2010-CF-663B. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 29th day February, 2016, I electronically filed the 

foregoing Notice of Appearance with the Clerk of the Circuit Court by using the Florida Coutts 

e-portal filing system which will send a notice of electronic filing to the following: The 

Honorable Johnathan Sjostrom, Circuit Court Judge. Leon County Courthouse, 301 S. Monroe 

Street, #301 E, Tallahassee, FL 32301-1861-9000 sjostromj@leoncountyfl.gov 

gaussl@leoncountyfl.gov , Patrick Delaney, Assistant Attorney General , Pl-01 The Capitol, 

Tallahassee, Fl 32399-1050, Patrick.Delaney@myfloridalegal.com 

capapp@myfloridalegal.com, , Richard Combs, Assistant State Attorney, 1 E Jefferson St ,# 

A Quincy, FL 32351-2405, combsr@leoncountyfl.gov , I further ce11ify that a copy has been 

furnished by U.S. Mail Marvin Cannon, DOC# N08206, Florida State Prison, 7819 N.W. 228th 

St., Raiford, FL 32026. 

2 

/s/ James. L. Driscoll, Jr. 
JAMES L. DRISCOLL, JR. 
Assistant CCRC 
Florida Bar No. 0078840 
Driscoll@ccmr.state.fl.us 

/s/ David D. Hendry 
DAVIDD. HENDRY 
Assistant CCRC 
Fl01ida Bar No.0160016 
Hendry@ccmr.state.fl.us 

/s/ Gregory W. Brown 
Fl01ida Bar No. 86437 
Assistant CCRC 
CAPITAL COLLATERAL REGION AL 
COUNSEL - MIDDLE 
3801 Corporex Park Drive, Suite 210 
Tampa, FL 33619 
Brown@ccmr.state.fl.us 
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Filing# 39349916 E-Filed 03/23/2016 09:30:53 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR GADSDEN COUNTY, FLORIDA 

ST A TE OF FLORIDA, 

Plaintiff, 

V. Case No. 201 0-CF-000663BXXXMX 

MARVIN CANNON., 

Defendant. 
I --------- - ---

NOTICE OF DELIVERY OF EXEMPT PUBLIC 
RECORDS TO RECORDS REPOSITORY 

TO: CAPITAL COLLATERAL POSTCONVICTION RECORDS REPOSITORY 
State Archives of Florida 
Attn: CCR Records Archivist 
R.A. Gray Building, MS 9-E 
500 South Bronough Street 
Tallahassee, FL 32399-0250 

The undersigned, Rana M. Wallace, hereby gives notice to the Capital Collateral 

Postconviction Record Repository, that certain delivered records are confidential or exempt from 

the requirements of section 119.07(1), Florida Statutes. These public unredacted records have 

been separately contained, sealed and are labeled in accordance with Florida Rule of Criminal 

Procedure 3.852(f). The nature of the public records and the legal bases under which the public 

records are exempt have been identified. 

Respectfully submitted, 

RANA M. WALLACE 
Assistant General Counsel 
Florida Department of Corrections 
Florida Bar No: 0028619 
501 South Calhoun Street 
Tallahassee, Florida 32399-2500 
P: (850) 717-3597 
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F: (850) 410-3073 
E: wallace.rana@mail.dc.state.fl.us 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct cop~oregoing has been forwarded 
via EMAIL and US MAIL on this, the+ day of_~=----"----'--' 2016, to the following: 

Honorable Jonathan Sjostrom 
Chief Judge 
Second Judicial Circuit 
Gadsden County Courthouse 
10 East Jefferson Street 
Quincy, Florida 32351 
E: gauss@leoncountyfl.gov 

Charmaine Millsaps 
Assistant Attorney General 
Office of the Attorney General 
PL-01 The Capitol 
Tallahassee, Florida 32399 
E: channaine.millsaps@myfloridalegal.com 
E: capapp@myfloridalegal.com 

William Meggs 
State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
Leon County Courthouse 
301 South Monroe 
Tallahassee, Florida 32399 

Richard Combs 
Assistant State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
10 East Jefferson Street 
Quincy, Florida 32351 
E: combsr@leoncountyfl.gov 

James Viggiano 
Capital Collateral Regional Counsel-Middle 
James L. Driscoll, Jr. 
David D. Henry 
Gregory W. Brown 
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Assistant Capital Collateral Regional Counsel-Middle 
Office of the Capital Collateral Regional Counsel-Middle 
12973 North Telecom Parkway 
Temple Terrace, Florida 33637 
E: viggiano@ccmr.state.fi. us 
E: driscoll@ccmr.state.fl.us 
E: hendry@ccmr.state.fl.us 
E: brown@ccmr.state.fl.us 
E: support@ccmr.state.fl.us 

Tangy Williams 
Capital Case Clerk 
Supreme Court of Florida 
500 South Duval Street 
Tallahassee, Florida 32399 
E: williamstr@flcourts.org 

RANA M. WALLACE 
Assistant General Counsel 



Page 169

Filing# 39349916 E-Filed 03/23/2016 09:30:53 AM 

( 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
fN AND FOR GADSDEN COUNTY, FLORIDA 

ST ATE OF FLORIDA, 

Plaintiff, 

v. Case No. 2010-CF-000663BXXXMX 

MARVIN CANNON., 

Defendant. _____________ / 
NOTICE OF COMPLIANCE BY THE 

SECRETARY OF THE DEPARTMENT OF CORRECTIONS 

TO: Patrick M. Delaney 
Assistant Attorney General 
Office of the Attorney General 
The Capitol 
Tallahassee, Florida 32399-1050 

The Secretary of the Department of Corrections, having received a Notice of A ffinnance 

of the Death Penalty in this case from the Assistant Attorney General for the Second Judicial 

Circuit on the ih day of January, 20 I 6, hereby gives notice of compliance with Floiida Rule of 

Criminal Procedure 3.852(e)(3) and certifies that, to the best of my knowledge and belief~ all 

public records detennined by the Depaitment to be relevant to the subject matter of a proceeding 

under Florida Rule of Criminal Procedure 3 .850 or 3.851, except for those previously filed in the 

trial court, have been copied, indexed, and delivered to the records repository of the Secretaiy of 

State. 

c&istian G. Cea, Paralegal Specialist 

Respectfully submitted, 

Ju~o~ 
Florida Depa1tment of Co1Tections 
50 l S. Calhoun Street 
Tallahassee, FL 32399-2500 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been forwarded 
via EMAIL and US MAIL on this, the+ day of Mat:4:' , 20 I 6, to the following: 

Honorable Jonathan Sjostrom 
Chief Judge 
Second Judicial Circuit 
Gadsden County Courthouse 
10 East Jefferson Street 
Quincy, Florida 32351 
E: gauss@leoncountyfl.gov 

Channaine Millsaps 
Assistant Attorney General 
Office of the Attorney General 
PL-01 
The Capitol 
Tallahassee, Florida 32399-1050 
E: charmaine.millsaps@myfloridalegal.com 
E: capapp@myfloridalegal.com 

William Meggs 
State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
Leon County Courthouse 
301 South Monroe 
Tallahassee, Florida 32399 

Richard Combs 
Assistant State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
10 East Jefferson Street 
Quincy, Florida 32351 
E: combsr@leoncountyfl.gov 

James Viggiano 
Capital Collateral Regional Counsel-Middle 
James L. Driscoll, Jr. 
David D. Henry 
Gregory W. Brown 
Assistant Capital Collateral Regional Counsel-Middle 
Office of the Capital Collateral Regional Counsel-Middle 
12973 North Telecom Parkway 
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Temple Terrace, Florida 33637 
E: viggiano@ccmr.state.fl.us 
E: driscoll@ccmr.state.fl.us 
E: hendry@ccmr.state.fl.us 
E: brown@ccmr.state.fl.us 
E: support@ccmr.state.fl.us 

Tangy Williams 
Capital Case Clerk 
Supreme Court of Florida 
500 South Duval Street 
Tallahassee, Florida 32399 
E: williamstr@flcourts.org 

RANA M . WALLACE 
Assistant General Counsel 
Florida Bar No.: 0028619 
Assistant General Counsel 
Florida Department of Corrections 
501 S. Calhoun Street 
Tallahassee, FL 32399-2500 
P: (850) 717-3597 
F: (850) 410-3073 
E: wallace.rana@mail.dc.state.fl.us 
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Filing # 39349916 E-Filed 03/23/2016 09:30:53 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

V. Case No. 2010-CF-000663BXXXMX 

MARVIN CANNON., 

Defendant. 
I - -------------

NOTICE OF COMPLIANCE BY THE 
SECRETARY OF THE DEPARTMENT OF CORRECTIONS 

TO: Patrick M. Delaney 
Assistant Attorney General 
Office of the Attorney General 
The Capitol 
Tallahassee, Florida 32399-1050 

The Secretary of the Depa11ment of Conections, having received a Notice of Affinnance 

of the Death Penalty in this case from the Assistant Attorney General for the Second Judicial 

Circuit on the 7'11 day of January, 2016, hereby gives notice of compliance with Florida Rule of 

Criminal Procedure 3.852(e)(3) and certifies that, to the best of my knowledge and belief, all 

public records detennined by the Department to be relevant to the subject matter of a proceeding 

under Florida Rule of Criminal Procedure 3.850 or 3.851, except for those previously filed in the 

trial com1, have been copied, indexed, and delivered to the records repository of the Secretary of 

State. 

Respectfully submitted, 

Ju~~ 
Florida Depat1ment of Conections 
50 I S. Calhoun Street 
Tallahassee, FL 32399-2500 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been forwarded 
via EMAIL and US MAIL on this, the + day of ~ , 2016, to the following: 

Honorable Jonathan Sjostrom 
Chief Judge 
Second Judicial Circuit 
Gadsden County Courthouse 
10 East Jefferson Street 
Quincy, Florida 32351 
E: gauss@leoncountyfl.gov 

Charmaine Millsaps 
Assistant Attorney General 
Office of the Attorney General 
PL-01 
The Capitol 
Tallahassee, Florida 32399-1050 
E: charmaine.millsaps@myfloridalegal.com 
E: capapp@myfloridalegal.com 

William Meggs 
State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
Leon County Courthouse 
301 South Monroe 
Tallahassee, Florida 32399 

Richard Combs 
Assistant State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
10 East Jefferson Street 
Quincy, Florida 32351 
E: combsr@leoncountyfl.gov 

James Viggiano 
Capital Collateral Regional Counsel-Middle 
James L. Driscoll, Jr. 
David D. Henry 
Gregory W. Brown 
Assistant Capital Collateral Regional Counsel-Middle 
Office of the Capital Collateral Regional Counsel-Middle 
12973 North Telecom Parkway 
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Temple Terrace, Florida 33637 
E: viggiano@ccmr.state.fl.us 
E: driscoll@ccmr.state.fl.us 
E: hendry@ccmr.state.fl.us 
E: brown@ccmr.state.fl.us 
E: support@ccmr.state.fl.us 

Tangy Williams 
Capital Case Clerk 
Supreme Court of Florida 
500 South Duval Street 
Tallahassee, Florida 32399 
E: williamstr@flcourts.org 

RANA M. WALLACE 
Assistant General Counsel 
Florida Bar No.: 0028619 
Assistant General Counsel 
Florida Department of Corrections 
501 S. Calhoun Street 
Tallahassee, FL 32399-2500 
P: (850) 717-3597 
F: (850) 410-3073 
E: wallace.rana@mail.dc.state.fl.us 
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Filing # 39349916 E-Filed 03/23/2016 09:30:53 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

V. Case No. 2010-CF-000663BXXXMX 

MARVIN CANNON., 

Defendant. 
I -------------

NOTICE OF DELIVERY OF EXEMPT PUBLIC 
RECORDS TO RECORDS REPOSITORY 

TO: CAPITAL COLLATERAL POSTCONVICTION RECORDS REPOSITORY 
State Archives of Florida 
Attn: CCR Records Archivist 
R.A. Gray Building, MS 9-E 
500 South Bronaugh Street 
Tallahassee, FL 32399-0250 

The undersigned, Rana M. Wallace, hereby gives notice to the Capital Collateral 

Postconviction Record Repository, that certain delivered records are confidential or exempt from 

the requirements of section 119. 07 (1 ), Florida Statutes. These public unredacted records have 

been separately contained, sealed and are labeled in accordance with Florida Rule of Criminal 

Procedure 3.852(f). The nature of the public records and the legal bases under which the public 

records are exempt have been identified. 

Respectfully submitted, 

RANA M. WALLACE 
Assistant General Counsel 
Florida Department of Corrections 
Florida Bar No: 0028619 
501 South Calhoun Street 
Tallahassee, Florida 32399-2500 
P: (850) 717-3597 
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F: (850) 410-3073 
E: wallace.rana@mail.dc.state.fl.us 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct cop~ oregoing has been forwarded 
via EMAIL and US MAIL on this, the ~ day of , 2016, to the following: 

Honorable Jonathan Sjostrom 
Chief Judge 
Second Judicial Circuit 
Gadsden County Courthouse 
10 East Jefferson Street 
Quincy, Florida 32351 
E: gauss@leoncountyfl.gov 

Charmaine Millsaps 
Assistant Attorney General 
Office of the Attorney General 
PL-01 The Capitol 
Tallahassee, Florida 32399 
E: charmaine.millsaps@myfloridalegal.com 
E: capapp@myfloridalegal.com 

William Meggs 
State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
Leon County Courthouse 
301 South Monroe 
Tallahassee, Florida 32399 

Richard Combs 
Assistant State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
10 East Jefferson Street 
Quincy, Florida 32351 
E: combsr@leoncountyfl.gov 

James Viggiano 
Capital Collateral Regional Counsel-Middle 
James L. Driscoll, Jr. 
David D. Henry 
Gregory W. Brown 
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Assistant Capital Collateral Regional Counsel-Middle 
Office of the Capital Collateral Regional Counsel-Middle 
12973 North Telecom Parkway 
Temple Terrace, Florida 33637 
E: viggiano@ccmr.state.fl.us 
E: driscoll@ccmr.state.fl.us 
E: hendry@ccmr.state.fl.us 
E: brown@ccmr.state.fl.us 
E: support@ccmr.state.fl.us 

Tangy Williams 
Capital Case Clerk 
Supreme Court of Florida 
500 South Duval Street 
Tallahassee, Florida 32399 
E: williamstr@flcourts.org 

RANA M. WALLACE 
Assistant General Counsel 
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Filing# 39965973 E-Filed 04/07/2016 10:28:39 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff/ Appellee, 

vs. 

MARVIN CANNON, 

Defendant/ Appellant. 

I 

Capital Case 

Case No. 2010-663-CFB 
FSC Case No. 13SC-46 

Indigent Defendant 

NOTICE OF CASE MANAGEMENT HEARING AND STATUS 
CONFERENCE FOR MAY 4, 2016, AT 9:00 A.M. 

COMES NOW the Defendant, Marvin Cannon, through undersigned 
counsel, and gives notice of a case management and status conference in the 
above-styled case, and says: 

The Defendant was convicted of first degree murder and other 
offenses and sentenced to death in the above-styled case. The Hon. Jonathan 
Sjostrom, now Chief Circuit Judge, presided. The Defendant appealed to the 
Supreme Court of Florida in Case No. SC13-46. On September 24, 2015, the 
Supreme Court of Florida entered an opinion affirming the judgments of 
conviction and sentences, including the sentence of death. The Defendant 
filed a timely motion for rehearing on October 10, 2015, which was denied 
on December 18, 2015. The Florida Supreme Court issued the mandate on 
January 4, 2016. The Defendant then filed a petition for writ of certiorari in 
the Supreme Court of the United States on March 17, 2016. That petition is 
pending. 

On January 4, 2016, the Florida Supreme Court appointed the Office 
of Capital Collateral Regional Counsel - North (CCRC-North) to serve as 
post-conviction counsel for the Defendant. However, on January 7, 2016, 
CCRC-North filed a motion to withdraw due to a conflict of interest. That 
motion was granted and the Office of CCRC-Middle was appointed. 
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Chief Judge Sjostrom has ordered a second post-conviction case 
management/status conference in the premises. Thus, all counsel and parties 
as well as the JAC are hereby notified that a second case management 
hearing/status conference shall be held before Chief Judge Sjostrom at the 
Leon County Courthouse, in a courtroom to be designated later, on May 4, 
2016, beginning at 9:00 a.m., or as soon thereafter as counsel and the JAC 
may be heard. Undersigned counsel will advise all counsel and parties of the 
room number where the hearing will be held once that is determined. 

The Court has advised that counsel and the JAC representative 
wishing to appear by telephone may do so. In this regard, those persons shall 
call 850-606-4210 just before the 9:00 a.m. status conference on May 4, 
2016. They are to enter the passcode 123456 when prompted and will be 
joined on a conference call. Chief Judge Sjostrom's judicial assistant, Ms. 
Lorraine Gauss, will then join the Chief Judge from the courtroom. 

15 minutes have been set aside for the status conference. 

Respectfully Submitted, 

Isl Baya Harrison 
Baya Harrison, III, Esq. 
Florida Bar No. 99568 
P.O. Box 102 
Monticello, Florida 32345 
Tel: (850) 997-5554 
Fax: (850) 997-8460 
Email: bayalaw@aol.com 
Appellate Counsel for Defendant 

2 
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Certificate of Service 

I HEREBY CERTIFY that a copy of the foregoing was furnished by 
electronic service to: 

Christian Lake, Esq. Assistant General Counsel, 
The Justice Administrative Commission, P.O. Box 1654, Tallahassee, FL 
32302, c/o christian.lake@justiceadmin.com; 

Richard Combs, Esq., the Office of the State Attorney, c/o 
combsr@leoncountyfl.gov; 

Berdene Beckles, Esq., the Office of the Attorney General of Florida, Plaza 
Level One, Tallahassee, Florida 32399-1050, 
berdene.beckles@myfloridalegal.com 

D Goodman, c/o DGoodman@Ieoncountyfl.gov 

Ms. Judy Hussey, Office of the Court Reporter, c/o judyh@leoncountyfl.gov 

AJ Majors, c/o AJ Majors@leoncountyfl.gov 

Ms. Lorraine Gauss, at GaussL@leoncountyfl.gov, 

James Driscoll, CCRC-Middle, at Driscoll@ccmr.state.fl.us, 

on this 7th day of April, 2016. 
Isl Baya Harrison 
Baya Harrison, III 

3 
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Filing # 39973203 E-Filed 04/07/2016 11:40:21 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff/ Appellee, 

vs. 

MARVIN CANNON, 

Defendant/ Appellant. 

I 

Capital Case 

Case No. 2010-663-CFB 
FSC Case No. 13SC-46 

Indigent Defendant 

NOTICE OF CASE MANAGEMENT HEARING AND ST A TUS 
CONFERENCE FOR MAY 4, 2016, AT 9:00 A.M. 

COMES NOW the Defendant, Marvin Cannon, through undersigned 
counsel, and gives notice of a case management and status conference in the 
above-styled case, and says: 

The Defendant was convicted of first degree murder and other 
offenses and sentenced to death in the above-styled case. The Hon. Jonathan 
Sjostrom, now Chief Circuit Judge, presided. The Defendant appealed to the 
Supreme Court of Florida in Case No. SC13-46. On September 24, 2015 , the 
Supreme Court of Florida entered an opinion affirming the judgments of 
conviction and sentences, including the sentence of death. The Defendant 
filed a timely motion for rehearing on October 10, 2015, which was denied 
on December 18, 2015. The Florida Supreme Court issued the mandate on 
January 4, 2016. The Defendant then filed a petition for writ of certiorari in 
the Supreme Court of the United States on March 17, 2016. That petition is 
pending. 

On January 4, 2016, the Florida Supreme Court appointed the Office 
of Capital Collateral Regional Counsel - North (CCRC-North) to serve as 
post-conviction counsel for the Defendant. However, on January 7, 2016, 
CCRC-N orth filed a motion to withdraw due to a conflict of interest. That 
motion was granted and the Office of CCRC-Middle was appointed. 
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Chief Judge Sjostrom has ordered a second post-conviction case 
management/status conference in the premises. Thus, all counsel and parties 
as well as the JAC are hereby notified that a second case management 
hearing/status conference shall be held before Chief Judge Sjostrom at the 
Leon County Courthouse, in a courtroom to be designated later, on May 4, 
2016, beginning at 9:00 a.m., or as soon thereafter as counsel and the JAC 
may be heard. Undersigned counsel will advise all counsel and parties of the 
room number where the hearing will be held once that is determined. 

The Court has advised that counsel and the JAC representative 
wishing to appear by telephone may do so. In this regard, those persons shall 
call 850-606-4210 just before the 9:00 a.m. status conference on May 4, 
2016. They are to enter the passcode 123456 when prompted and will be 
joined on a conference call. Chief Judge Sjostrom's judicial assistant, Ms. 
Lorraine Gauss, will thenjoin the Chief Judge from the courtroom. 

15 minutes have been set aside for the status conference. 

Respectfully Submitted, 

Isl Baya Harrison 
Baya Harrison, III, Esq. 
Florida Bar No. 99568 
P.O. Box 102 
Monticello, Florida 32345 
Tel: (850) 997-5554 
Fax: (850) 997-8460 
Email: bayalaw@aol.com 
Appellate Counsel for Defendant 

2 
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Certificate of Service 

I HEREBY CERTIFY that a copy of the foregoing was furnished by 
electronic service to: 

Christian Lake, Esq. Assistant General Counsel, 
The Justice Administrative Commission, P.O. Box 1654, Tallahassee, FL 
32302, c/o christian.lake@justiceadmin.com; 

Richard Combs, Esq., the Office of the State Attorney, c/o 
combsr@leoncmmtyfl.gov; 

Berdene Beckles, Esq., the Office of the Atton1ey General of Florida, Plaza 
Level One, Tallahassee, Florida 32399-1050, 
berdene. beckles@myfloridalegal.com 

D Goodman, c/o DG0odman@leoncow1tyfl.gov 

Ms. Judy Hussey, Office of the Court Reporter, c/o judyh@leoncountyfl.gov 

AJ Majors, c/o AJ Majors @leoncountyfl.gov 

Ms. Lorraine Gauss, at GaussL@leoncountyfl.gov, 

James Driscoll, CCRC-Middle, at Driscoll@ccmr.state.fl.us, 

on this 7th day of April, 2016. 
Isl Baya Harrison 
Baya Harrison, III 

3 
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Filing # 40741711 E-Filed 04/26/2016 03:27:53 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, Appellee, 

vs. 

MARVIN CANNON, 

Defendant, AppeIIant. 

I 

Capital Case 

Case No. 2010-663-CFB 
FSC Case No. 13SC-46 

Indigent Defendant 

SUPPLEMENT AL NOTICE OF CASE MANAGEMENT HEARING AND 
STATUS CONFERENCE FOR MAY 4, 2016, AT 9:00 A.M. IN 

COURTROOM 3G, LEON COUNTY COURTHOUSE 

All counsel and parties as well as the JAC have heretofore been 
notified that a second case management hearing/status conference shall be 
held before the Honorable Jonathan Sjostrom, Chief Judge, Second Judicial 
Circuit of Florida, at the Leon County Courthouse, 301 S. Monroe Street, 
Tallahassee, FL 32301, on May 4, 2016, beginning at 9:00 a.m., or as soon 
thereafter as counsel and the JAC may be heard. That hearing shall be 
held in Courtroom 3G. 

The Court has advised that counsel and the JAC representative 
wishing to appear by telephone may do so. In this regard, those persons 
shall call 850-606-4210 just before the 9:00 a.m. status conference on May 
4, 2016. They are to enter the passcode 123456 when prompted and will be 
joined on a conference call. Chief Judge Sjostrom's judicial assistant, Ms. 
Lorraine Gauss, will then join the Chief Judge from the courtroom. 

Fifteen minutes have been set aside for the status conference. 
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Respectfully Submitted, 

Isl Baya Harrison 

Baya Harrison, III, Esq. 
P.O. Box 102 
Monticello, Florida 32345 
Tel: (850) 997-5554 
Fax: (850) 997-8460 
Email: bayalaw@aol.com 
Appellate Counsel for Mr. 
Cannon 

Certificate of Service 

I HEREBY CERTIFY that a copy of the foregoing was furnished by 
electronic service to: 

Christian Lake, Esq. Assistant General Counsel, JAC, 
christian.lake@justiceadmin.com; 

Richard Combs, Esq., the Office of the State Attorney, c/o 
combsr@leoncmmtyfl.gov; 

Berdene Beckles, Esq., the Office of the Attorney General of Florida, 
berdene. beck les@myfloridalegal.com 

D Goodman, c/o DG0odma11@leoncow1tyf1.gov 

Ms. Judy Hussey, Office of the Court Reporter, c/o judyh@leoncountyfl.gov 

AJ Majors, c/o AJ Majors @leoncountyfl.gov 

Ms. Lorraine Gauss, at GaussL@leoncountyfl.gov, 

James Driscoll, CCRC-Middle, at Driscoll@ccmr.state.fl.us, 

on this 26th day of April, 2016. 
Isl Baya Harrison 
Baya Harrison, III 

2 
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Filing # 41088504 E-Filed 05/04/2016 03:51:58 PM 

STATE OF FLORIDA 

v. 

MARVIN CANNON, 
Defendant. 

_______________ .! 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-663-CFB 
FSC CASE NO. 13SC-46 

ORDER SETTING STATUS CONFERENCE FOR JULY 29, 2016, AT 9:00 A.M. 
AT THE LEON COUNTY COURTHOUSE 

THIS CAUSE came before the Court on the Status Conference held on May 4, 2016, 

pursuant to Rule 3.85l(c)(2) Florida Rule of Criminal Procedure, wherein the assigned judge 

shall hold a status conference at least every 90 days until the evidentiary hearing has been 

completed or the motion has been ruled on without a hearing. At the status conference, it was 

determined that Mr. Combs is to comply with notice provision in Rule 3.852( e ), Florida Rules of 

Criminal Procedure. Rule 3.852(e), states that the state attorney shall provide written 

notification to each law enforcement agency involved in the investigation of the capital offense 

to submit public records to the records repository within 90 days after receipt of the written 

notification. Mr. Driscoll is to provide a proposed order to Mr. Combs regarding the procedure 

and timing for motion for in camera review of exempt public records. 

A status conference has been scheduled for July, 29, 2016. Counsel wishing to appear 

by telephone may do so. In this regard, those persons shall call 850-606-4210 just before the 9:00 

a.m. status conference on July 29, 2016. They are to enter the passcode 123456 when prompted 

and will be joined on a conference call. Judge Sjostrom 's judicial assistant, Ms. Lorraine Gauss, 

will then join the Chief Judge in the courtroom. Thirty minutes have been set aside for the 

status conference. 
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WHEREFORE IT IS 

ORDERED AND ADJUDGED that a status conference shall be held on July, 29, 

2016 at 9:00 am., court room to be determined, at the Leon County Courthouse, 301 S. Monroe 

St., Tallahassee, FL. 

DONE AND ORDERED this __ _ 

Copies to 

Christian Lake, Esq. 
Assistant General Counsel, JAC 
Chrjstian.lake@justjceadmin.com 

Richard Combs, Esq. 
State Attorneys Office 
combsr@leoncoumyfl.,:ov 

James Driscoll, Esq. 
David Hendry, Esq. 
Greg Brown, Esq. 
CC RC-Middle 
Driscoll@ccmr.sLate.tl.us 
H endry@ccmr.state. fl. us 
brown@ccmr.state.fl.us 

Bcrdene Beckles, Esq. 
Attorney General of Florida 
berdene.beckles@myfloridalegal.com 

Shannon Cash Russell 
Clerk 
SHANNONC@leoncounlyfl.goy 

Ms. Judy Hussey 
Office of the Court Reporter 
judyh@leoncountyfl.~v 

AJ Majors 
AJMajors@leoncountyfl.gov 

2 

~, Judg&mem 
~ ·E-Filed on 

S-~ -lte 
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Filing# 41102542 E-Filed 05/04/2016 09: 19: 16 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 
Plaintiff, 

v. 

MARVIN CANNON, 
Defendant. 

I ------------

CASE NO.: 2010-CF-663 
DIV.: 

NOTICE OF SUBSTITUTION OF COUNSEL FOR ATTORNEY GENERAL 

Florida's Attorney General represents the Plaintiff as co-counsel in these proceedings. 

Assistant Attorney General Patrick Delaney has previously appeared on behalf of the Attorney 

General in this case. This case has been reassigned to the undersigned, Berdene B. Beckles, to 

appear on behalf of the Attorney General. Therefore, in lieu of Mr. Delaney, the undersigned 

enters her appearance on behalf of the Attorney General and requests that all pleadings and 

correspondence be directed to her in that capacity. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Notice of 

Substitution of Counsel has been furnished via the eportal to James Driscoll, Attorney for 

Defendant, driscoll@ccmr.state.fl.us and State Attorney Richard Combs, Office of the State 

Attorney, SAO2 Gadsden@leoncountyfl.gov, this 4th day of May, 20 16. 

Is/ tfh4.., t&Jl[l,,~ 
BERDENE BECKLES 
ASSISTANT ATTORNEY GENERAL 
Florida Bar No. 27481 
Office of the Attorney General 
PL-0 J, The Capitol 
Tallahassee, Fl 32399-1050 
Primary E-Mail: 
capapp@m yfloridalegal .com 
Secondary E-Mail: 
Berdene.Beckles@myfloridalegal.com 
(850) 414-3606 
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DATE: ------ TIME: __ tlad~~ do I 

CLERK'S COURT WORKSHEET - CASE MANAGEMENT CONFERENCE INFO.· 

PLEA DATE SET FOR ---- TRIAL SET FOR ___ _ 
CASE MAN. CONF. SET FOR - DEFENDANT PLEAD ----
SENTENCE DATE SET FOR BOND ESTREATED 
CAPIAS ORDERED ( _________________ ..;.__ __ --=-,) 
PRE-TRIAL CMC ___ _ 

TEXT l)· . IJ-,._,, ?11-?l.Jl.. ~()2.ll- t-M--~ ~~.-l ~i~T 7V _"jl..E.pOS1.,,'7Vi1.;.{ ;-1-'S 1.£.c:jJu.-t~ 
NOTIC~) (A/D) Silo ~4'!, Jonff'14::, /..AW~ A,c;b{g~~I~if~":> ( ....t(. SW'b11J c:.. 

-ru Et~ ~ ~ 'S. A---.&"i> c,.., p.,t_,-R51,..L,o~ µ__~ 

**************************** PLEA ***************************** 
LEV CNT CHARGE _ LITERAL - . - G/N STATUTE - ROR BOND 

_ mo,IDJ .+.J.t:> ?2oP6S-£o tJR.oE-e- ,v "f>L ft '-Lb 1Z-f:.·.,, ,,._\ ~~ 
_ /d.5'?(<!.;C1D,.j o? 'A.leo&;?S _ . · _____ _ 

PLEA ACCEPTED· 
PSI WAIVED 

-SET ASIOE BOND EST 
SENT DATE SET -
TRIAL SET J/N=-=-~ 
WITHDRAW CAPIAS 

-NO INFORMATION ON COUNTS ( 
-STATE NOLLE PROSSED COUNTS( 

************************** 
A A Y CNTY 

CNT G W O D.O.C. JAIL 

PSI ·ORD .. FOR -- - --
BOND EST 
PDR ORDERED ----PLEA RESET ___ _ 
DEFENDANT PLEAD 

) ( ) ( 
) ( ) ( 

) ( 

) ( 

CNT DEG NCIC GOC 
·1 
2 
3 
4 
5 

SENTENCE 
COMM 
CONT. 

*************************** 
JAIL 

CR PROB . 
CONC/CONS/COTE/INCL 

C/L/D/I 

- - - - ---- ------ --- ---- ----------
- - - - ---- --- --- --- ---- ----------
- - - - ---- --- --- --- ---- ----------
- - - - ---- --- ------ ---- ----------
- - - - ---- ---- ---- ---- ---- ---------

SENTENCED STAYED UNTIL 
PASSED UNTIL 

CL?° 

REP0335DB 

ENTERED BY ________ _ 

/i£..5t..T dr"A,u.$ t:..uJ~~1<£--..i(!/[. 

1-J4~ Jl, @ CJ: oo L£.o,.,J t!,o. 

c!Dv\~T200t¥\ Tr-,A 



sect10272120 target page: 190

Page 190

ST A TE OF FLORIDA 

vs. 

MARVIN CANNON, 

Defendant. ________ / 

16 HAY -9 l\M \O: 30 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 10·663CFB 

NOTICE OF COMPLIANCE BY STATE ATTORNEY 

TO: Pam Bondi, Attorney General, State of Florida, the Capitol, PL·0l, Tallahassee, FL 32399 

The State Attorney for the Second Judicial Circuit gives notice to the Attorney General 

for compliance by delivery of public records involving this case to the records depository of the 

Secretary of State. To the best of my knowledge and belief, all public records in my possession 

that were produced in the investigation or prosecution of the case, except those previously filed 

in the trial court, have been copied indexed, and delivered to the records repository of the 

Secretary of State as required by Florida Rules of Criminal Procedure 3.852(e)(2). 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on 

the Gadsden County Clerk of Court, Attorney General Pam Bondi, and James Driscoll, David 

Hendry, and Greg Brown on this°\.µ_ day of May, 2016. /} 

. ((1--1/ 
Assistant State Attorney 
1-A East Jefferson Street 
Quincy, FL 32351 

-.... ..____. 
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Filing # 42497900 E-Filed 06/08/2016 04:25:37 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, CASE NO. 2010-CF-000663BXXXMX 

Plaintiff, 

v. 

MARVIN CANNON, 

Defendant. 
I -------------

MOTION FOR ORDER DIRECTING STATE REPOSITORY TO SHIP ALL RECORDS 
CLAIMED TO BE EXEMPT AND/OR REDACTED BY VARIO US AGENCIES AND 

FOR IN CAMERA INSPECTION OF THESE RECORDS BY THIS COURT TO 
DETERMINE WHETHER THESE RECORDS SHOULD BE DISCLOSED 

Comes now the Defendant, by and through the undersigned attorney and pursuant to Fla. 

R. Crim. P. 3.852(±) states: 

l . CCRC-M is in the process of obtaining and reviewing public records from various agencies 

in accordance with the provisions of Fla. R. Crim. P. 3.852. 

2. As records are furnished by the State Records Repository, some of the records are sealed 

or redacted, and claimed to be exempt from the public records requirements by the various 

supplying agencies. 

3. Fla. R. Crim. Proc. 3.852(±)(2) provides that upon the entry of an appropriate court order, 

sealed containers subject to an inspection by the trial court shall be shipped to the clerk of the court 

for an in-camera inspection by the Court. 

1 
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4. CCRC-M requests that the State Public Records Repository ship the public records for 

which an exemption is claimed or which are otherwise claimed to be confidential to the clerk of 

the court for purposes of an in-camera inspection by the Court. 

Fla. R. Crim Proc. 3.852 provides: 

(f) Exempt or Confidential Public Records. 

(l) Any public records delivered to the records repository pursuant 
to these rules that are confidential or exempt from the requirements 
of section 119.07(1), Florida Statutes, or article I, section 24(a), 
Florida Constitution, must be separately contained, without being 
redacted, and sealed. The outside of the container must clearly 
identify that the public record is confidential or exempt and that the 
seal may not be broken without an order of the trial cou11. The 
outside of the container must identify the nature of the public records 
and the legal basis for the exemption. 

(2) Upon the entry of an appropriate comt order, sealed containers 
subject to an inspection by the trial comt shall be shipped to the clerk 
of court. The containers may be opened only for inspection by the 
trial court in camera. The moving party shall bear all costs 
associated with the transportation and inspection of such records by 
the trial court. The trial court shall perform the unsealing and 
inspection without ex parte communications and in accord with 
procedures for reviewing sealed documents 

(3) Collateral counsel must file a motion for in camera inspection 
within 30 days of receipt of the notice of delivery of the sealed 
records to the central records repository, or the in camera inspection 
will be deemed waived. 

5. CCRC-M is aware that the Repository will not forward such records in the absence of a 

comtorder. 

6. Undersigned counsel moves for an in camera inspection of all such records furnished to 

the Repository in connection with this case, without the need for further motions or orders. 

2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 8th day of June, 2016, I electronically filed the 
foregoing Motion with the Clerk of the Circuit Comt by using the Florida Courts e-portal filing 
system which will send a notice of electronic filing to the following: The Honorable Johnathan 
Sjostrom, Circuit Court Judge. Leon County Courthouse, 301 S. Monroe Street, #301 E, 
Tallahassee, FL 32301-1861-9000 sjostromj@lconcountyfl.gov , gaussl@lconcountyfl.gov , 
Berdene Beckles, Assistant Attorney General, Pl-01 The Capitol, Tallahassee, Fl 32399-1050, 
Berdene.backles@myfloridalegal.com , capapp@myfloridalegal.com, , Richard Combs, 
Assistant State Attorney, 1 E Jefferson St , # A Qwncy, FL 32351-2405, 
combsr@leoncountyfl.gov , Beth Golding, Florida State Archives, R.A. Building 500, South 
Bronough Street, Tallahassee, FL 32399-0250; Egolding@dos.statc.fl.us I further certify that a 
copy bas been furnished by U.S. Mail Marvin Cannon, DOC# N08206, Florida State Prison, 7819 
N.W. 228th St., Raiford, FL 32026. 

3 

Isl James. L. Driscoll, Jr. 
JAMES L. DRISCOLL, JR. 
Assistant CCRC 
Florida Bar No. 0078840 
Driscoll@ccmr.state.fl.us 

Isl David D. Hendry 
DAVIDD. HENDRY 
Assistant CCRC 
Florida Bar No.0160016 
Hendry@ccmr.state.fl.us 

Isl Gregory W. Brown 
Florida Bar No. 86437 
Assistant CCRC 
CAPITAL COLLATERAL REGIONAL 
COUNSEL-MIDDLE 
12973 N. Telecom Parkway 
Temple Ten-ace, FL 33637-0907 
Brown@ccmr.state.fl.us 
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Filing # 42693690 E-Filed 06/14/201 6 09: I 2:45 AM 

IN THE cmCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. 

MARVIN CANNON, 
Defendant. 

I ------------

CASE NO. 2010-CF-000663BXXXMX 

ORDER ON DEFENDANT'S MOTION FOR ORDER DIRECTING STATE 
REPOSITORY TO smP ALL RECORDS CLAIMED TO BE EXEMPT 

AND/OR REDACTED BY VARIOUS AGENCIES AND FOR IN CAMERA 
INSPECTION OF THESE RECORDS BY THIS COURT TO DETERMINE 

WHETHER THESE RECORDS SHOULD BE DISCLOSED 

This cause came before the Court on Defendant's Motion filed on June 8, 

2016, by Capital Collateral Regional Counsel- Middle (CCRC-M), for shipment 

of all records claimed to be exempt and/or redacted from the State Repository to 

the Court for In Camera review pursuant to Florida Rule of Criminal Procedure 

3.852(f). It is hereby ORDERED AND ADJUDGED that the Defendant's 

Motion is GRANTED. 

It is ordered that the State Repository ship all records claimed to be exempt 

and/or redacted, by various agencies, to Guy A. Race, Judicial Complex, Attn: 

Felony Clerk, 24 North Adams Street, Quincy, Florida, 32351, for in camera 

inspection by the Court. It is further ordered that the Defendant has complied with 
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the requirements of Florida Rule of Criminal Procedure 3.852(f)(3) with regard to 

each and every sealed record to be received by the State Repository. 

DONE AND ORDERED in Tallahassee, Leon County, Florida, on this 

J{: dayof /( _,\.V---- ,2016 
. .J "' 

Copies furnished to: 

Berdene Beckles 
Assistant Attorney General 
Office of the Attorney General 
PL-01 The Capitol 
Tallahassee, Florida 32399 
CapApp@myfloridalegal.com 
Berdene.back1es@myfloridalegal.com 
(via e-mail) 

The Honorable William Meggs 
State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
Leon County Courthouse 
301 South Monroe 
Tallahasse, Florida 32399 

Richard Combs 
Assistant State Attorney 
Second Judicial Circuit 
Office of the State Attorney 

I 
. I 

J /1 / 
- L . . . 

(;: / ::·····.1.><') 
1,. ( l ----,- l 

The Honorable Jonathan Sjostrom 
Circuit Coiut Judge 
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IO East Jefferson Street 
Quincy, Florida 32351 
combsr@leoncountyfl.gov 

Beth Golding 
Florida State Archives 
R.A. Gray Building 
500 South Bronough Street 
Tallahassee, FL 32399-0250 
Egolding@dos.state.fl.us 
(via e-mail) 
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STATE OF FLORIDA, 

Plaintiff, 

V. 

MARVIN CANNON, 

Defendant, 

In the Circuit Court of the Second Judicial 
Circuit, in and for Gadsden County, Florida 
Case No. 201 0-CF-663B 
Judge: Jonathan Sjostrom 

, ..,__ 
C 
z 

,... .. 
I ,~, 
' .' 

, ... , 
.... ,., 
, ., .. . . 

NOTICE OF DELIVERY OF EXEMPT PUBLIC RECORDS 
TO JUDGE/CLERK OF THE CIRCUIT COURT 

TO: Guy A. Race Judicial Complex 
Attn: Felony Clerk 
24 North Adams Street 
Quincy, Florida 32351 

The Secretary of State, by and through the undersigned, having received an appropriate court order 
pursuant to Florida Rules of Criminal Procedure 3 .852, hereby gives notice that the sealed box( es) 
containing exempt public records has/have been shipped to the above-listed judge/clerk of circuit court. 
These public records may only be opened for an inspection by the trial court in camera pursuant to the 
provisions of Florida Rules of Criminal Procedure 3.852(f)(2) and Florida Statutes Ch. 27.7081. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on Adam S. 
Tanenbaum, General Counsel, General Counsel's Office, Florida Department of State, R .A. Gray Building, 
500 South Bronaugh Street, Tallahassee, Florida 32399-0250; Lydia J. Atkinson, General Counsel's 
Office, Florida Department of State, R.A. Gray Building, 500 South Bronaugh Street, Tallahassee, Florida 
32399-0250; Berdene B. Beckles, Esquire, Assistant Attorney General, Attorney General's Office, Capital 
Collateral, 400 South Monroe Street, PL-01, The Capitol, Tallahassee, Florida 32399-1050; William N. 
Meggs, State Attorney, State Attorney's Office, Second Judicial Circuit, Leon County Courthouse, 301 
South Monroe Street, Suite 475, Tallahassee, Florida 32399-2550; Richard H. Combs, Assistant State 
Attorney, State Attorney's Office, Second Judicial Circuit, IO East Jefferson Street, Quincy, Florida 32351; 
James L. Driscoll, Jr., Assistant CCRC, CCRC-Middle Region, 12973 North Telecom Parkway, Temple 
Terrace, Florida 33637-0907; Sarah J. Rumph, Assistant General Counsel, Florida D~partment of 
Corrections, General Counsel's Office, 501 South Calhoun Street, Tallahassee, Florida 32399-2500; and 
Beth Golding, Florida Department of State, Capital Collateral Postconviction Records Repository, State 
Archives of Florida, R.A. Gray Building, MS# 9-E, 500 South Bronaugh Street, Tallahassee, Florida 
32399-0250 on this 16th day of June, 2016. 

Ken Detzner 
Secretary of State 

-~YCe-<-
By: Gerard J. Clark, 
Chief, Archives and Records Management 
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10-lolo~ 

RICKSCOIT 
Governor 

June 16, 2016 

;FLORIDA DEPARTMENT of STAT~ 

Guy A. Race Judicial Complex 
Attn: Felony Clerk 
24 North Adams Street 
Quincy, Florida 32351 

Dear Felony Clerk: 

KENDETZNER 
Secretary of State 

~ o ~ -"T"'l 
..,.», -,. ,- ·· 
Or1 :· . c__ 

1 
..... , 

U") ::;:; r .. c= ~::c-::.r z o 
z :::? C .. N - ·r, 
n ~ ::.- o c_~ 
o =--J c, ; :;.:J 
C~ -- \J 
Z-c_ ::)t:: ::tJ 
--i ,- ( ,•'~ '\ 

-<o ::.~ N 
.,.,c > 
, ;:cu, r-...:> -· 

The Secretary of State, by and through the undersigned, having received an approffeurte cotffi 
order pursuant to Florida Rules of Criminal Procedure 3.852, hereby gives notice that the 
following sealed box(es) containing sealed/exempt public records for Marvin Cannon have 
been shipped to the above-listed judge or clerk of the circuit court: Box 7133 from the Florida 
Department of Corrections--General Counsel's Office [ 1 envelope]. 

Pursuant to the provisions of rule 3.852(f)(2), these public records may only be opened for 
inspection by the trial court in camera at the unsealing by the court. Thank you. 

Sincerely, 

4t.f~ 
Archivist I 

Enclosure(s) 

Division of Library and Information Services 
R.A Gray Building • 500 South Bronough Street • Tallahassee, Florida 32399 

850.245.6600 • 850.245.6735 (Fax) • tnfo.florldagov 
•

c 

. 

. . 
. 
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STA TE OF FLORIDA, 

Plaintiff, 

V. 

MARVIN CANNON, 

Defendant, 

In the Circuit Court of the Second Judicial 
Circuit, in and for Gadsden County, Florida 
Case No. 2010-CF-663B 
Judge: Jonathan Sjostrom 

e> c ~r -.. 
o r, · 
~;f ~'. ,.., ,· 
z q c 
o ;:,.; .. · o~-=,.· 
c:S: 

. ...... 
<....,., 
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c:: -.... 
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NOTICE OF DELIVERY OF EXEMPT PUBLIC RECORDS:S~: · 
TO JUDGE/CLERK OF THE CIRCUIT COURT ::;g/ 

TO: Guy A. Race Judicial Complex 
Attn: Felony Clerk 
24 North Adams Street 
Quincy, Florida 32351 

1 ;l:(..l , 
J_> -, 

The Secretary of State, by and through the undersigned, having received an appropriate court order pursuant to Florida Rules of Criminal Procedure 3.852, hereby gives notice that the sealed box(es) containing exempt public records has/have been shipped to the above-listed judge/clerk of circuit court. These public records may only be opened for an inspection by the trial court in camera pursuant to the provisions of Florida Rules of Criminal Procedure 3.852(f)(2) and Florida Statutes Ch. 27.7081. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on Adam S. Tanenbaum, General Counsel, General Counsel's Office, Florida Department of State, R.A. Gray Building, 500 South Bronough Street, Tallahassee, Florida 32399-0250; Lydia J. Atkinson, General Counsel' s Office, Florida Department of State, R.A. Gray Building, 500 South Bronough Street, Tallahassee, Florida 32399-0250; Berdene B. Beckles, Esquire, Assistant Attorney General, Attorney General's Office, Capital Collateral, 400 South Monroe Street, PL-01 , The Capitol, Tallahassee, Florida 32399-1050; William N. Meggs, State Attorney, State Attorney's Office, Second Judicial Circuit, Leon County Courthouse, 301 South Monroe Street, Suite 475, Tallahassee, Florida 32399-2550; Richard H. Combs, Assistant State Attorney, State Attorney's Office, Second Judicial Circuit, 10 East Jefferson Street, Quincy, Florida 3235 I; James L. Driscoll, Jr., Assistant CCRC, CCRC-Middle Region, I 2973 North Telecom Parkway, Temple Terrace, Florida 33637-0907; Elethia P. Chase, Leon County Sheriff's Office, Records--Administration, 2825 Municipal Way, Tallahassee, Florida 32304; and Beth Golding, Florida Department of State, Capital Collateral Postconviction Records Repository, State Archives of Florida, R.A. Gray Building, MS # 9-E, 500 South Bronough Street, Tallahassee, Florida 32399-0250 on this 20th day of June, 2016. 

Ken Detzner 
Secretary of State 

~ for ~u£ Cl~ 
By: Gerard J. Clark, 
Chief, Archives and Records Management 
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RICKSCO'IT 
Governor 

KENDETZNER 
Secretary of State 

June 20, 2016 

Guy A. Race Judicial Complex 
Attn: Felony Clerk 
24 North Adams Street 
Quincy, Florida 32351 

Dear Felony Clerk: 

The Secretary of State, by and through the undersigned, having received an appropriate court 
order pursuant to Florida Rules of Criminal Procedure 3.852, hereby gives notice that the 
following sealed box(es) containing sealed/exempt public records for Marvin Cannon have 
been shipped to the above-listed judge or clerk of the circuit court: Box 7178 from the Leon 
County Sheriffs Office--Records--Administration [ 1 envelope]. 

Pursuant to the provisions of rule 3.852(f)(2), these public records may only be opened for 
inspection by the trial court in camera at the unsealing by the court. Thank you. 

Sincerely, 

~c.~ 
Cheryl A. Spicer 
Archivist I 

Enclosure(s) 

Division of Library and Information Services 
R.A. Gray Building • 500 South Bronough Street • Tallahassee, Florida 32399 

850.245.6600 • 850.245.6735 (Fax) • lnfo.flortda.gov 

--, ' .. 

.. 
■ti 
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FLORIDA DEPARTMENT of STATE 

RICKSC01T 
Governor 

KENDETZNER 
Secretary of State 

July 6, 2016 

Guy A. Race Judicial Complex 
Attn: Felony Clerk 
24 North Adams Street 
Quincy, Florida 32351 

Dear Felony Clerk: 

~ 

c , 
'-c:: 
i 

I 
...J 

--0 
::;.; 
(~ 

C.11 
~ 

The Secretary of State, by and through the undersigned, having received an appropriate court 
order pursuant to Florida Rules of Criminal Procedure 3.852, hereby gives notice that the 
following sealed box(es) containing sealed/exempt public records for Marvin Cannon have 
been shipped to the above-listed judge or clerk of the circuit court: Box 7192 from the Florida 
Department of Law Enforcement--General Counsel's Office [1 envelope]. 

Pursuant to the provisions of rule 3.852(±)(2), these public records may only be opened for 
inspection by the trial court in camera at the unsealing by the court. Thank you. 

Sincerely, 

~~ 
Cheryl A. Spicer 
Archivist I 

Enclosure( s) 

Division of Library and Information Services 
RA Gray Building • 500 South Bronaugh Street • Tallahassee, Florida 32399 

850.245.6600 • 850.245.6735 (Fax) • info.florlda.gov 

...,.._ 
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STA TE OF FLORIDA, 

Plaintiff, 

V. 

MARVIN CANNON, 

Defendant, 

In the Circuit Court of the Second Judicial 
Circuit, in and for Gadsden County, Florida 
Case No. 2010-CF-663B 
Judge: Jonathan Sjostrom 

--en 
t
c.:: 

' I 
-.J 

, .. 
,-· 

0 

NOTICE OF DELIVERY OF EXEMPT PUBLIC RECORDS 
TO JUDGE/CLERK OF THE CIRCUIT COURT 

TO: Guy A. Race Judicial Complex 
Attn: Felony Clerk 
24 North Adams Street 
Quincy, Florida 32351 

The Secretary of State, by and through the undersigned, having received an appropriate court order pursuant to Florida Rules of Criminal Procedure 3.852, hereby gives notice that the sealed box(es) containing exempt public records has/have been shipped to the above-listed judge/clerk of circuit court. These public records may only be opened for an inspection by the trial court in camera pursuant to the provisions of Florida Rules of Criminal Procedure 3.852(f)(2) and Florida Statutes Ch. 27.7081. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on Adam S. Tanenbaum, General Counsel, General Counsel's Office, Florida Department of State, R.A. Gray Building, 500 South Bronough Street, Tallahassee, Florida 32399-0250; Lydia J. Atkinson, General Counsel 's Office, Florida Department of State, R.A. Gray Building, 500 South Bronough Street, Tallahassee, Florida 32399-0250; Berdene 8. Beckles, Esquire, Assistant Attorney General, Attorney General's Office, Capital Collateral, 400 South Monroe Street, PL-0 I , The Capitol, Tallahassee, Florida 32399-1050; William N. Meggs, State Attorney, State Attorney's Office, Second Judicial Circuit, Leon County Courthouse, 30 I South Monroe Street, Suite 475, Tallahassee, Florida 32399-2550; Richard H. Combs, Assistant State Attorney, State Attorney's Office, Second Judicial Circuit, IO East Jefferson Street, Quincy, Florida 32351; James L. Driscoll, Jr., Assistant CCRC, CCRC-Middle Region, 12973 North Telecom Parkway, Temple Terrace, Florida 33637-0907; Janine D. Robinson, Assistant General Counsel, Florida Department of Law Enforcement--General Counsel's Office, 2331 Phillips Road, Tallahassee, Florida 32308; and Beth Golding, Florida Department of State, Capital Collateral Postconviction Records Repository, State Archives of Florida, R.A. Gray Building, MS# 9-E, 500 South Bronough Street, Tallahassee, Florida 32399-0250 on this 6th day of July, 2016. 

Ken Detzner 
Secretary of State 

~;/~ 
By: Gerard J. Clark. 
Chief, Archives and Records Management 



Page 203

. · Filing # 42693690 E-Filed 06/14/2016 09:12:45 AM 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRC@~. ~ -~ 
IN AND FOR GADSDEN COUNTY, FLORIDA i;_g ,.: ....J :;f 

. a r,·i~ 
STATE OF FLORIDA, o · ~'€~_·:-. 

-0 --:~, 
'>- -;-, 

Plaintiff, 
._::\ r,~ ~ 
....:: C) _.; 
..,-\ c: ::·. 
r -;;J u , 

<.,?. 
<.f' 

v. 

MARVIN CANNON, 
Defendant. 

-------------' 

7.-\ "° 
CASE NO. 2010-CF-000663BXXXMX 

ORDER ON DEFENDANT'S MOTION FOR ORDER DIRECTING STATE 
REPOSITORY TO SHIP ALL RECORDS CLAIMED TO BE EXEMPT 

AND/OR REDACTED BY VARIOUS AGENCIES AND FOR IN CAMERA 
INSPECTION OF THESE RECORDS BY THIS COURT TO DETERMINE 

WHETHER THESE RECORDS SHOULD BE DISCLOSED 

This cause came before the Court on Defendant's Motion filed on June 8, 

2016, by Capital Collateral Regional Counsel-Middle (CCRC-M), for shipment 

of all records claimed to be exempt and/or redacted from the State Repository to 

the Court for In Camera review pursuant to Florida Rule of Criminal Procedµre 

3.852(f). It is hereby ORDERED AND ADJUDGED that the Defendant's 

Motion is GRANTED. 

It is ordered that the State Repository ship all records claimed to be exempt 

and/or redacted, by various agendes, to Guy A. Race, Judicial Complex, Attn: 

Felony Clerk, 24 North Adams Street, Quincy, Florida, 32351, for in camera 

inspection by the Court. It is further ordered that the Defendant has complied with 
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the requirements of Florida Rule of Criminal Procedure 3.852(£)(3) with regard to 

each and every sealed record to be receiv~d by the State Repository. 

DONE AND ORDERED in Tallahassee, Leon County, Florida, on this 

~{,;,. day of ] ... , t.v--- , 2016 

Copies furnished to: 

Berdene Beckles 
Assistant Attorney General 
Office of the Attorney General 
PL-0 I The Capitol 
Tallahassee, Florida 32399 
CapAp_p@myfloridalegal.com 
Berdene,backles@myfloridalegal.com 
( via e-mail) 

The Honorable William Meggs 
State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
Leon County Courthouse 
301 South Monroe 
TaUahasse, Florida 32399 

Richard Combs 
Assistant State Attorney 
Second Judicial Circuit 
Office of the State Attorney 

} I / _' t . ✓- · -

2:: 1 , - · 1)<) 
The Hono~blb Jonathan Sjostrom 
Circuit Cohrt Judge 
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l O East Jefferson Street 
Quincy, Florida 3235 I 
ce>mbsr@leoncountyfl.gov 

Beth Golding 
Florida State Archives 
R.A. Gray Building 
$00 South Bronough Street 
Tallahassee, FL 32399-0250 
Egolding@dos.state.fl.us 
(via e-mail) 
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Filing# 43757163 E-Filed 07/11/2016 10:53:38 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, CASE NO.: 2010-CF-00663 

vs. 

MARVIN CANNON, 

Defendant. / 

NOTICE OF COMPLIANCE BY 
THE FLO Rill A DEPARTMENT OF LA ·w EN:FORCEMENT 

The Florida Department of Law Enforcement ("FOLE"), by and through undersigned 

counsel, gives Notice of Compliance with Florida Rule of Criminal Procedure 3.852 and the 

Affinnance of Death received on May 24, 2016. The undersigned warrants that to the best of her 

knowledge and belief, all public records in FDLE's possession have been copied, indexed, and 

two (2) sealed envelopes containing Exempt and Non-Exempt records were delivered to the 

Florida Depru1ment of State, Capital Postconviction Public Records Repository on July 5, 2016. 

Respectfully submitted, 

Florida Oep rtment of Law Enforcement 
Post Office Box 1489 
Tallahassee, Florida 32302-1489 
Telephone: (850) 410-7676 
JanineRobinson@tale.state.fl.us 
Florida Bar No. 865966 
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CERTIFICATE OF SERVICE 

I HEREBY CERT1FY that a true and correct copy of the foregoing was furnished to the 
following, via electronic mail, this 8th day of July, 2016: 

The Honorable Jonathan Sjostrom, Judge 
Second Judicial Circuit 
Leon County Courthouse 
301 S. Monroe Street,# 301-E 
Tallahassee, FL 32301 
Via mail : sjostromj(f4leoncountyfl .gov 

g~11-~_sl@leoncountytl.gov (Lorraine Gauss) 

Berdene Beckles, Assistant Attorney General 
Office of the Attorney General 
PL-01, The Capitol 
400 South Monroe Street 
Tallahassee, Florida 32399 
Email: Berdene.Beckles@myfloridalegal.com 

Richard Combs, Assistant State Attorney 
Office of the State Attorney, 2nd Judicial Circuit 
l O East Jefferson Street 
Quincy, Florida 32351 
Email: combsr@leoncountyfl.gov 

Sarah Rumph, Assistant General Counsel 
Department of Corrections, Office of the General Counsel 
50 l South Calhoun Street 
Tallahassee, FL 32399 
Email: Rumph.Sarah@mail.de.state. fl. us 

James L. Driscoll, Esquire 
David D. Hendry, Esquire 
Gregory Brown, Esquire 
Capital CoJlateral Regional Counsel-Middle 
12973 N. Telecom Parkway 
Temple Terrace, FL 336 l 9 
Email: Driscol1@ccrnr.state.f1.us 

Hendry@ccmr.state.fl.us 
Brown@ccmr .state. fl. us 

. OBINSON -
General Counsel 
epartment of Law Enforcement 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORJDA 

STATE OF FLORIDA, 

Plaintiff, 
. !o 
CASE NO.: 201 O-CF-00663 

·-" . 

vs. 

MARVIN CANNON, 

Defendant. / 

--

(~: ?-~ ~> (\Sf\ 

6t\eA To~\.-\ C?N>~ ~ U}JN~ 

'3l,V\\€$- ~\6Coli-l~ ~ ~SeL. 

l> -3\~ to~)U- V\bl-D 

- ·" en 
:t> 
c:: 
<n 

I -
> 
:::n::: 
en 
,... 

(,-) 

0') ~~ ~ oF Me. CV\~~ K~~-£" ~,u 
!:,(:;.).-'\ TO -:St\~ ~e.iSCoLL 

-n - · r · 
rr: 
C 
•1 
C 
:::0 

::o 
d.,.. 1 

3') 90 llA'/ .S)ATI>S. COIi)~ ..5t-) ~ td I A:\ q-:50JA.M 



Page 209

STATE OF FLORIDA 

vs. 

MARVIN CANNON, 
Defendant. 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-663-CFB 
FSC CASE NO. 13SC-46 

-------------------' 
ORDER SETIING STATUS CONFERENCE FOR NOVEMBER 12016, AT 

9:30 A.M. 
AT THE LEON COUN1Y COURTHOUSE COURTROOM 3H 

nns CAUSE came before the Court on the Status Conference held on July 

29, 2016 pursuant to Rule 3.85l(c)(2) Florida Rule of Criminal Procedure, wherein 

the assigned judge shall hold a status conference at least every 90 days until the 

evidentiary hearing has been completed or the motion has been ruled on without a 

hearing. 

A status conference has been scheduled for November 1, 2016 at 9:30 a.m. 

Counsel wishing to appear by telephone may do so. In this regard, those persons 

shall call 850-606-4210 just before the 9:30 a.m. status conference on November 1, 

2016. They are to enter the passcode 123456 when prompted and will be joined on 

the conference call. Judge Sjostrom's judicial assistant, Ms. Lorraine Gauss, wil1 

then join Judge Sjostrom in the courtroom. Fifteen minutes have been set aside 

for the status conference. 

WHEREFORE IT IS 
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ORDERED AND ADJUDGED that a status conference shall be held on 

November 1, 2016 at 9:30 am., Courtroom 3H, at the Leon County Courthouse, 

301 S. Momoe St., Tallahassee, FL. / " 
DONE AND ORDERED this t,f V day July, 2016. 

Copies via E-Portal to all parties of record and 

Shannon Cash Russell 
Leon Co. Clerks office 

Ms. Judy Hussey 
Office of the Court Reporter 

Andrea Majors 
Leon Co. Clerks office 

2 

---- · ..,, ........ 
-·· 
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Filing # 44639748 E-Filed 08/0 1/2016 09:50:22 AM 

STATE OF FLORIDA 

vs. 

MARVIN CANNON, 
Defendant. 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-663-CFB 
FSC CASE NO. 13SC-46 

I ---------------
ORDER SETTING STATUS CONFERENCE FOR NOVEMBER 1 2016, AT 

9:30 A.M. 
ATTHELEONCOUNTYCOURTHOUSECOURTROOM3H 

THIS CAUSE came before the Court on the Status Conference held on July 

29, 2016 pursuant to Rule 3.85l(c)(2) Florida Rule of Criminal Procedure, wherein 

the assigned judge shall hold a status conference at least every 90 days until the 

evidentiary hearing has been completed or the motion has been ruled on without a 

hearing. 

A status conference has been scheduled for November 1, 2016 at 9:30 a.m. 

Counsel wishing to appear by telephone may do so. In this regard, those persons 

shall call 850-606-4210 just before the 9:30 a.m. status conference on November 1, 

2016. They are to enter the passcode 123456 when prompted and will be joined on 

the conference call. Judge Sjostrom's judicial assistant, Ms. Lorraine Gauss, will 

then join Judge Sjostrom in the courtroom. Fifteen minutes have been set aside 

for the status conference. 

WHEREFORE IT IS 
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ORDERED AND ADJUDGED that a status conference shall be held on 

November 1, 2016 at 9:30 am., Courtroom 3H, at the Leon County Courthouse, 

30 I S. Monroe St., Tallahassee, FL. 

DONE AND ORDERED this 

Copies via E-Portal to all parties of record and 

Shannon Cash Russell 
Leon Co. Clerks office 

Ms. Judy Hussey 
Office of the Court Reporter 

Andrea Majors 
Leon Co. Clerks office 

2 

------··· ------. 

HAN SJOSTROM 
F CIRCUIT JUDGE 
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STA T E OF'FLORIOA 
LAW OFFICE OF THE 
CAPITAL COLLATERAL 
REGIONAL COUNSEL 
MIDDLE REGION 

Clerk of the Circuit Court 
Gadsden County Courthouse 
10 E. Jefferson St. 
P.O. Box 1649 
Quincy, FL 32351 

August 29, 2016 

To Whom It May Concern: 

JAJ\,fES V. VIGGIANO, JR. 
CAPITA i. COLL.'\ TERA I. REGIONAL COUNSEi. 

The office of Capital Collateral Regional Counsel - Middle Region has been appointed to 
represent Marvin Cannon in case 2010-663-CFB for post-conviction proceedings before the 
Honorable Jonathan Sjostrom, Circuit Court Judge in the Second Judicial Circuit. As part of this 
representation, it is necessary that Capital Collateral Counsel inspect, copy, and photograph all 
exhibits that were entered into evidence during Mr. Cannon's 10/3/12-10/8/12 trial, 10/10/12 
penalty phase, and 11/2/12 Spencer Hearing. Please allow my investigator, William Cordova, 
access to these records for copying, photographing, and inspection. 

Sincerely, 

Gregory W. Brown 
Assistant CCRC 
Fla. Bar: 86437 
12973 Telecom Parkway 
Temple Terrace, Florida 33637 
(813) 558-1623 

12973 North Telecom Parkway• Temple Terrace, Florida 33637 
813-558-1600 • Fax813-558-1 601 

!T 
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Filing# 46844093 E-Filed 09/23/2016 12:27:46 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

ST A TE OF FLORIDA, 

Plaintiff, 

v. CASE NO. 2010-CF-000663BXXXMX 

MARVIN CANNON, 

Defendant. ______________ / 
MOTION FOR ORDERS DIRECTING THE STATE ATTORNEY TO IMMEDIATELY 

SHIP ANY AND ALL RECORDS GENERATED IN THIS CASE TO THE REPOSITORY, 
AND FOR SEPARATE ORDERS TO GADSDEN COUNTY SHERIFFS DEPARTMENT 

AND GRETNA POLICE DEPARTMENT TO IMMEDIATELY SHIP ANY AND ALL 
RECORDS IN THIS CASE TO THE RECORDS REPOSITORY 

Comes now the Defendant, by and through the undersigned attorneys and pursuant to Fla. 

R. Crim. P. 3.852, and states: 

l. CCRC-M is in the process of obtaining and reviewing public records from various 

agencies in accordance with the provisions of Fla. R. Crim. Proc. 3.852. 

2. There appears to be a records production breakdown in this case. CCRC-M has yet 

to receive adequate records necessary to properly represent Mr. Cannon in postconviction. 

3. Fla. R. Crim. Proc. 3.852(d) and (e) provide as follows: 

(d) Action Upon Issuance of Mandate. 

(1) Within 15 days after receiving written notification of the Supreme Court of 
Florida's mandate affirming the sentence of death, the attorney general shall file 
with the trial court a written notice of the mandate and serve a copy of it upon the 
state attorney who prosecuted the case, the Department of Corrections, and the 
defendant's trial counsel. The notice to the state attorney shall direct the state 
attorney to submit public records to the records repository within 90 days after 

1 
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receipt of written notification and to notify each law enforcement agency involved 
in the investigation of the capital offense, with a copy to the trial court, to submit 
public records to the records repository within 90 days after receipt of written 
notification. The notice to the Department of Corrections shall direct the 
department to submit public records to the records repository within 90 days after 
receipt of written notification. The attorney general shall make a good faith effort 
to assist in the timely production of public records and written notices of 
compliance by the state attorney and the Department of Corrections with copies to 
the trial court. · 

(2) Within 90 days after receiving written notification of issuance of the Supreme 
Cou11 of Florida's mandate affirming a death sentence, the state attorney shall 
provide written notification to the attorney general and to the trial comt of the name 
and address of any additional person or agency that has public records pertinent to 
the case. 

(3) Within 90 days after receiving written notification of issuance of the Supreme 
Court of Florida's mandate affirming a death sentence, the defendant's trial counsel 
shall provide written notification to the attorney general and to the trial court of the 
name and address of any person or agency with information pertinent to the case 
which has not previously been provided to collateral counsel. 

( 4) Within 15 days after receiving written notification of any additional person or 
agency pursuant to subdivision (d)(2) or (d)(3) of this rule, the attorney general 
shall notify all persons or agencies identified pursuant to subdivisions (d)(2) or 
(d)(3), with a copy to the trial court, that these persons or agencies are required by 
law to copy, index, and deliver to the records repository all public records 
pertaining to the case that are in their possession. The person or agency shall bear 
the costs related to copying, indexing, and delivering the records. The attorney 
general shall make a good faith effort to assist in the timely production of public 
records and a written notice of compliance by each additional person or agency 
with a copy to the trial court. 

(e) Action Upon Receipt of Notice of Mandate. 

( l) Within 15 days after receipt of a written notice of the mandate from the attorney 
general, the state attorney shall provide written notification to each law 
enforcement agency involved in the specific case to submit public records to the 
records repository within 90 days after receipt of written notification. A copy of the 
notice shall be served upon the defendant's trial counsel and the trial court. The 
state attorney shall make a good faith effort to assist in the timely production of 
public records and a written notice of compliance by each law enforcement agency 
with a copy to the trial comi. 

(2) Within 90 days after receipt of a written notice of the mandate from the attorney 
general, the state attorney shall copy, index, and deliver to the records repository 

2 
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all public records, in a current, nonproprietary technology fonnat, that were 
produced in the state attorney's investigation or prosecution of the case. The state 
attorney shall bear the costs. The state attorney shall also provide written 
notification to the attorney general and the trial court of compliance with this 
section, including certifying that, to the best of the state attorney's knowledge or 
belief, all public records in the state attorney's possession have been copied, 
indexed, and delivered to the records repository as required by this rule. 

(3) Within 90 days after receipt of written notification of the mandate from the 
attorney general, the Department of Corrections shall copy, index, and deliver to 
the records repository all public records, in a current, nonproprietary technology 
format, determined by the department to be relevant to the subject matter of a 
proceeding under rule 3.85 1, unless such copying, indexing, and delivering would 
be tmduly burdensome. To the extent that the records determined by the department 
to be relevant to the subject matter of a proceeding under rule 3.851 are the 
defendant's medical, psychological, substance abuse, or psychiatric records, upon 
receipt of express consent by the defendant or pursuant to the authority of a court 
of competent jurisdiction, the department shall provide a copy of the defendant's 
medical, psychological, substance abuse, and psychiatric records to the defendant's 
counsel of record. The department shall bear the costs. The secretary of the 
department shall provide written notification to the attorney general and the trial 
court of compliance with this section certifying that, to the best of the secretary of 
the department's knowledge or belief, all such public records in the possession of 
the secretary of the department have been copied, indexed, and delivered to the 
records repository. 

( 4) Within 90 days after receipt of written notification of the mandate from the state 
attorney, a law enforcement agency shall copy, index, and deliver to the records 
repository all public records, in a current, nonproprietary technology format, which 
were produced in the investigation or prosecution of the case. Each agency shall 
bear the costs. The chief law enforcement officer of each law enforcement agency 
shall provide written notification to the attorney general and the trial court of 
compliance with this section including certifying that, to the best of the chief law 
enforcement officer's knowledge or belief, all such public records in possession of 
the agency or in possession of any employee of the agency, have been copied, 
indexed, and delivered to the records repository. 

(5) Within 90 days after receipt of written notification of the mandate from the 
attorney general, each add itional person or agency identified pursuant to 
subdivision (d)(2) or (d)(3) of this rule shall copy, index, and deliver to the records 
repository all public records, in a current, nonproprietary technology format, which 
were produced during the prosecution of the case. The person or agency shall bear 
the costs. The person or agency shall provide written notification to the attorney 
general and the trial court of compliance with this subdivision and shall ce11ify, to 
the best of the person or agency's knowledge and belief, all such public records in 
the possession of the person or agency have been copied, indexed, and delivered to 

3 
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the records repository. 

4. The Mandate in this case issued January 4, 2016. On January 4, 2016, in accordance 

with Fla. R. Crim. Proc. 3.852(d)(l), the Attorney General provided filed a Notice to State 

Attorney's Office of the need to submit their records to the records repository within 90 days. The 

Notice also called for "each Florida law enforcement agency involved in this case" to deliver their 

public records to the records repository "[w]ithin 90 days of receipt of this notice." CCRC-M did 

not receive any records from the State Attorney's Office until August 1, 2016. Records 

archivist/specialist Elisabeth Golding from the repository confirmed in a telephone conversation 

September 14, 2016 that the State Attorney's Office did not submit any records to the repository 

until July 25, 2016. Thus, in CCRC-M's estimation, their submission was 113 days late, and was 

it was noticeably and grossly incomplete. CCRC-M asked the assigned assistant state attorney on 

this case about the paucity of the state attorney files, inquired whether there were more records in 

their files, and was informed that "all of the law enforcement reports" had been turned over. 

Records Repository representative Elisabeth Golding confirmed on September 14, 2016 that the 

extent of the state attorney's submission was limited to 24 pages, a submission that included only 

the medical examiner's 19 page report and a 5 page report from the Greensborough Volunteer Fire 

Department. 

5. Fla. Rule Crim. Proc. 3.852(e)(2) provides that: 

Within 90 days after receipt of a written notice of the mandate from the attorney 
general, the state attorney shall copy, index, and deliver to the records 
repository all public records, in a current, nonproprietary technology format, 
that were produced in the state attorney's investigation or prosecution of the 
case. The state attorney shall bear the costs. The state attorney shall also provide 
written notification to the attorney general and the trial comi of compliance with 
this section, including certifying that, to the best of the state attorney's knowledge 
or belief, all public records in the state attorney's possession have been copied, 
indexed, and delivered to the records repository as required by this rule. (emphasis 

4 
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added). 

6. The State Attorney's Office submitted a total of 24 pages to the records repository. 

The extent of the State Attorney's submission included the 19 page coroner's report on the 

deceased, and a 5 page report from the Greensboro Volunteer Fire Department with very limited· 

information. That obviously is not "all public records [] produced in the state attorney's 

investigation or prosecution of the case." 

7. The State Attorney's Office is required by rule to tum over all records that were 

generated in this case in a "nonproprietary technology format" to the records repository. Though 

postconviction counsel was able to review the limited records submitted to the repository, they 

need more records to investigate and plead claims in their 3.851 motion, which is due May 31, 

2017. 

8. Attached to this pleading is a spreadsheet example of state attorney records 

generated and furnished in an Orange County, Florida postconviction death penalty case (Frances 

v. State, 143 So. 3d 340 (Fla. 2014)). The case is currently pending in federal court on a federal 

habeas 2254 petition. Several years ago, following the Mandate from the Florida Supreme Court 

following the denial of the direct appeal, the Orange County State Attorney's Office and the very 

same office in the case at bar (due to a related case in Leon County) was required by rule to tum 

over their files to the records repository. The two state attorney's offices turned over a total of 

8,474 pages of records to the records repository (see attached spreadsheet documenting the types 

and number of records in a state attorney's office files submitted to the records repository in a 

postconviction death penalty case). 

9. CCRC-M refuses to accept the representation that all state attorney files in this case 

have been turned over to the records repository. There obviously should be more than 24 pages in 

5 
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the state attorney's files in this case. They should have turned over all of their pleadings, all of 

their discovery, all law enforcement reports, all investigation requests, deposition 

transcripts, etc. These cases typically involve numerous bankers boxes of files, voluminous files. 

Instead, the state attorney's office turned over a 19 page medical examiner's report and a 5 page 

volunteer fire department's report. 

10. In addition to the paucity of state attorney files received in this case, the two main 

law enforcement agencies who investigated this case: the Gadsden County Sheriff's Office 

(GCSO), and the Gretna Police Department (GPD), have not turned over any records to the records 

at all to the repository. This was confirmed via telephone conference with records specialist 

Elisabeth Golding on September 14, 2016. 

11. Fla. Rule Crim. Proc. 3. 8 5 2( e )( 1) states: 

Within 15 days after receipt of a written notice of the mandate from the attorney 
general, the state attorney shall provide written notification to each law 
enforcement agency involved in the specific case to submit public records to the 
records repository within 90 days after receipt of written notification. A copy of the 
notice shall be served upon the defendant's trial counsel and the trial court. The 
state attorney shaJI make a good faith effort to assist in the timely production of 
public records and a written notice of compliance by each law enforcement agency 
with a copy to the trial court: 

12. It is likely that written notification to the law enforcement agencies was never made 

in this case. In previous conversations with the assigned assistant state attorney on this case the 

past few months, CCRC-M was informed that a state attorney investigator was tasked to notify the 

law enforcement agencies of the necessity to tum over records generated in this case. Wishing to 

assist in this endeavor, and realizing a breakdown in the standard discovery procedure, CCRC-M 

even forwarded notice forms typically used to complete discovery in these cases. CCRC-M has 

never received the written notifications contemplated by the rules. No written notices of 

compliance by each law enforcement agency regarding the production of records has been 

6 
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completed because the records were never sent to the records repository. CCRC-M has neither 

received any records from the primary investigating law enforcement agencies in this case, nor 

notice that these agencies were ever notified of the need to furnish records to the records repository. 

13. There has been a systematic failure in the timely production of public records in 

this case. 

WHEREFORE, undersigned counsel moves for Orders directing the State Attorney's 

Office to immediately furnish ANY AND ALL of their records to the records repository, as well 

as Orders to the Gadsden County Sheriffs Office and the Gretna Police Department to 

immediately furnish ANY AND ALL of their records to the records repository. 

CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that on this 23rd day of September, 2016, we electronically filed 

the foregoing pleading with the Clerk of the Circuit Court by using the Florida Courts e-portal 

filing system which will send a notice of electronic filing to the interested parties in this case. 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

S/DAVID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 01600 16 
hendry@ccmr.state.fl.us 

S/GREGORYW. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.fl.us 

CAPITAL COLLATERAL REGIONAL COUNSEL- MIDDLE 
12973N. Telecom Parkway Temple Terrace, Florida 33637 

(813) 558-1 600 

7 
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Exhibit A . 

Spreadsheet example of 

attorney records (8,474 

state 

pages) 

generated and furnished to CCRC-M in 

an Orange County, Florida 

postconviction death penalty case 

(Frances v. State, 143 So. 3d 340 

(Fla. 2014)). 
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fOL SOURCE AGENCY Pages 

l BACKGROUND AND PERSONALINFORMATION SECONOJUOICIAL CIRCUIT STATE ATTORNEY'S OFFICE--CRIMINAl PROSECUTION DIVISION 73 
2 WAKULLA COUNTY SHERIFF'S OFFICE-EVENT REPOR1 

3 REPOSITORY REQUEST 

SECOND JUDICIAL CIRCUIT STATE ATTORNEY'S OFFICE-CRIMINAL PROSECUTION DIVISION ll 

SECONOJUOICIAL CIRCUIT STATE ATTORNEY'S OFFICE··CRIMINAL PROSECUTION DlVISION 4 
4 DISCOVERY SECOND JUDICIAL CIRCUIT STATE ATTORNEY'S OFFICE--CRIMINAL PROSECUTION DIVISION J 

S INfTIAl BRIEF OF APPELLANT 

6 JURY INSTRUCTIONS 

SECOND JUOICIAL CIRCUIT STATE ATTORNEY'S OFFICE-CRIMINAL PROSECUTION DIVISION Si 

SECOND.JUDICIAL CIRCUIT STATE ATTORNEY'S OFFICE-CRIMINAL PROSECUTION DIVISION 31 

7 PflOTO LINE UP SECOND JUDICIAL CIRCUIT STATE ATTORNEY'S OFFICE-CRIMINAL PROSEClTTION DIVISION 1( 
8 ATTORNEY JAMES BANKS Fil~ 

9 DEPOSfTIONS 

SECOND JUDICIAL CIRCUIT STATE ATTORNEY'S OFFICE-CRIMINAL PROSECUTION DIVISION 11! 
SECOND JUDICIAL CIRCUIT STATE ATTORNEY'S OFFICE-CRIMINAL PROSECUTION DIVISION 21, 

10 INTERVIEWS SECOND JUDICIAL CIRCUIT STATE ATTORN EV'S OFFICE-CRIMINAL PROSECUTION DIVISION 32, 

11 FDLE REPORTS SECOND JUDICIAL CIRCUIT STATE ATTORNEY'S OFFICE-CRIMINAL PROSECUTION DIVISIOI 

12 LAW ENFORCEMENT REPORTS SECOND JUDICIAL CIRCUIT STATE ATTORNEY'S OFFICE-CRIMINAL PROSECUTION DIVISIO~ 
13 TRANSCRIPT SECOND JUDICIAL CIRCUIT STATE ATTORNEY'S OFFICE-CRIMINAL PROSECUTION DIVISIO~ 

14 MISCELLANEOUS (FOLDER 1) SECOND JUDICIAL CIRCUIT STATE ATTORNEY'S OFFICE-CRIMINAL PROSECUTION DIVISIO~ 

15 MISCELIANEOUS (FOLDER 2) SECOND JUDICIAL CIRCUIT STATE ATTORNEY'S OFFICE--CRIMINAl PROSECUTION DIVISIO~ 

1 VOLUME ONE: ORLANDO POLICE REPORT (PAGES 1-401) STATE ATTORNEY'S OFFICE--NINTH JUDICIAL CIRCUIT-HOMICIDE/APPEALS 

2 VOLUME ONE: SUPPLEMENTAL DISCOVERY (SD1-SDS7-PAGES402·4S9) STATE ATTORNEY'S OFFICE-NINTII JUOICIALCIRCUIT-HOMICIDE/APPEALS 
S VOLUME FOUR: PHOTOGRAPHS (PAGES 462-607) [118 PAGES COLOR PHOTOCOPIED IMAGES AND 26 PAGES BLACK AND WHITE PHOTOCOf STATE ATTORNEY'S OFFICE-NINTH JUDICIAL CIRCUIT- HOMICIDE/APPEALS 

6 VOLUME FIVE: DAVID FRANCES PLEADINGS FILE (PAGES 608-1019) STATE ATTORNEY'SOfflCE··NINTH JUDICIALCIRCUrT- HOMICIOE/APPEALS 

7 VOLUME SIX: FILES ON PERSONS FACTUALLY CONNECTED WITH THE CASE (ISAMABDULLA· DETECTIVE K.W. HASSEN) (PAGES 1020-1173) STATE ATTORNEY'S OFFICE-NINTH JUDICIAL CIRCUIT- HOMICIDE/APPEALS 
2 VOLUME EIGHT: FILES ON PERSONS FACTUALLY CONNECTED WITH THE CASE (SHIRLEY SHANNON - TOSHA WILUAMS) (PAGES l3S6-1367) STATE ATTORNEY'S OFFICE- NINTH JUDICIAlCIRCUrT-HOMICIDE/APPEALS 

4 VOLUMETEN: NOTICE REGAROING RING, DEATH PENALTY MOTIONS, ANO NOTICE OF Sl,f PPLEMENTALAUTHORITIES RE: RING (PAGES 179( STATE ATTORNEY'S OFFICE-NINTH JUDICIAL CIRCUIT-HOMICIDE/APPEALS 

5 VOLUME ELEVEN: JEFF ASHTON TRIP TO VIRGIN ISIANDS, DEPOSITIONS, AND MOTION TO SUPPRESS (PAGES 1822-1874) STATE ATTORNEY'S OFFICE-NINTH JUDICIAL CIRCUIT-HOMICIDE/APPEALS 
6 VOLUME TWELVE: PLEADINGS, NOTES, PENALTY PHASE WITNESSES AND DEPOSITIONS, SCHOOL RECORDS, AND MILITARY RECORDS (PAGE: STATE ATTORNEY'S OFFICE-NINTH JUDICIAL CIRCUIT- HOMICIDE/APPEALS 

l VOLUME FOURTEEN: ELVIS FRANCES TRIAL PROCEEDINGS (ITEM# 2441 ·VOLS. I· IV) STATE ATTORNEY'S OfflCE-NINTH JUDICIAL CIRCUIT··HOMICIDE/APPEALS 
2 VOLUME FIFTEEN: MISCELLANEOUS NOTES (PAGES 2442-2459) STATE ATTORNEY'S OFFICE- NINTH JUDICIAL CIRCUIT-HOMICIDE/APPEALS 

3 VOLUMESIXlUN: VIDEOTAPE-CRIME SCENE (ITEM# 2460) !l TAPE} STATE ATTORNEY'S OFFICE-NINTH JUDICIAL CIRCUIT-HOMICIDE/APPEALS 

4 VOLUME SIXTEEN: VIDEOTAPE-DEFENSE EXHIBIT (ITEM# 2461) [l TA?EJ STATE ATTORNEY'S OFFICE- NINTH JUDICIALCIRCUIT··HOMl~IDE/APPEALS 
5 VOLUME SIXTEEN: AUDIOTAPE-TAPE 3, SIDE l (ITEM 112462) [1 TAPE) STATE ATTORNEY'S OFFICE-NINTH JUDICIAL CIRCUIT- HOMICIDE/APPEALS 

6 VOLUME SIXTEEN: ASCU••OEPOSfTIONS (10/20/04) (ITEM# 2463) [1 FLOPPY DISK) STATE ATTORNEY'S OFFICE-NINTH JUDICIAL CIRCUIT-HOMICIDE/APPEALS 
7 VOLUME SIXTEEN: AUDIOTAPE-BYRON, GLENETH (ELVISCQNSENT #2) (ITEM# 2464) (1 TAPE] STATE ATTORNEY'S OFFICE••NINTH JUDICIAL CIRCUIT- HOMICIDE/APPEALS 

8 VOLUME SIXTEEN: AUOIOTAPE-ELVIS FRANCES, DAVID FRANCES CONVERSATION 2000 (12/18/COJ (TAPES 1-5; ITEM# 246S-2469) [S TAPE! STATE ATTORNEY'S OFFICE-NINTH'JUDICIAL CIRCUIT·-HOMICIDE/APPEALS 

9 VOLUME SIXTEEN: AUDIOTAPES (ITEM # 2470-2479) [11 TAPES] STATE ATTORNEY'S OFFICE-NINTH JUDICIAL CIRCUrT-HOMICIDE/APPEALS 

10 VOLUM E SIXTEEN: AUDIOTAPES (ITEM# 2480-2496) [7TAPESJ STATE ATTORNEY'S OFFICE-NINTH JUDICIAL CIRCUIT-HOMICIDE/APPEALS 

3 VOL 2:(ITEM4o0) INVESTI OFTALIAHAS MURDER MONIQUE WASHINGTON BY DAVID ANO ELVIS FRANCES(INTERNAUY PG NUM8ER:SD58-: STATE ATTORNEY'S OfflCE- NINTH JUDICIAL CIRCUIT··HOMICIDE/APPEALS 
4 VOL.3:(ITEM46l)lNVESTIG OF TALLAHASS MURDER MONIQUE WASHINGTON BY DAVID/ELVIS FRANCES(CONn (INTERNAl.l.Y NUMBERED:SC STATE ATTORNEY'SOFFICE--NINTH JUDICIAL CIRCUIT-HOMICIDE/APPEALS 

l VOL7:FllES ON PERSONS FACTUAUY CONNECTED wrTH CASEISARA IRRGANG/DWAYNE RMRS)(PGS1174-l355)(2PGS 8&WHITE PHOTOCC STATE ATTORNEY'S OFFICE-NINTH JUDICIAL CIRCUrT-HOMICIDE/APPEALS 
3 VOL9:WITORDER,TRIEXHIBITS,OPENI/CLOSIG, NOTSOFOEFIN TRIAL, INDICT, VOi ROI RE,N EWS,JURY INSTRS,EMA ILS,SENTENCITMS,PROP ·RECP ST A TE ATTORNEY'S OFFICE- NINTH JUOICIA L C IRCUrT- HOM ICIOE/ APPEALS 

7 VOL13:LENOIR TORRES(CR97-011227l,ORLANDO POL DEPT DISCIPLIN RPTS,ELVIS FRANCES TRIAL FILE ANO BACKG FILE(P2037-2440)) STATE ATTORNEY'S OFFICE-NINTH JUDICIAL CIRCUIT-HOM ICIDE/APPEALS 

--·-----·- - ·-- --

0}/77 
fdtj0 

481 
439 

618 

212 
2C 

382 

SJ 
21 

419 

771 

81 
191 
311 

4S! 
S4i 

lS 

1 

449 

SU 

688 

42E 
531 



Page 223

Filing# 46844093 E-Filed 09/23/2016 12:27:46 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, CASE NO . 20 1 0 -663 - CFB 

Plaintiff, 

v. 
MARVIN CANNON, 

Defendant . 
________________ _ ! 

MOTION FOR ORDER DIRECTING THE DEPARTMENT OF CORRECTIONS TO 
REMOVE RESTRAINTS OR IN THE ALTERNATIVE TO TRANSPORT MARVIN 

CANNON TO GADSDEN COUNTY FOR TESTING 

Comes now the Defendant, by and through the undersigned 

attorney and states : 

1. Marvin Cannon is currently sentenced to death. 

2 . Following affirmance of his judgment and sentence on 

appeal, the Florida Supreme Court appointed the Law Office of the 

Capital Collateral Regional Counsel - North to represent Mr. Cannon 

in state collateral proceeding. Following withdrawal based on a 

conflict of interest, this Court appointed the Law Office of the 

Capital Collateral Regional Counsel - Middle (CCRC- M) to represent 

Mr. Cannon. Through counsel, Mr. Cannon is attempting to develop 

claims to present to this Court in a motion for postconviction 

relief filed under Florida Rule of Criminal Procedure 3 . 851 . 

3 . Mr. Cannon has a right to seek collateral relief in state 

and federal court based on the United States Constitution, the 

1 
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Florida Constitution and various rules. The state and federal rules 

that govern . collateral relief provide strict time limits for 

seeking relief . Despite not having been assigned this case 

originally, the undersigned attorneys have been working diligently 

to meet the time limits and properly represent Mr. Cannon in 

postconviction. 

4. In addition to the basic and fundamental right to habeas 

corpus, Mr. Cannon has rights under the Sixth, Eighth and 

Fourteenth Amendments . In particular, the Eighth Amendment to the 

United States Constitution prohibits the death penalty when there 

is an unacceptable risk of executing an intellectually disabled 

person. Atkins v. Virginia, 536 U.S. 304 {2002); Hall v. Florida, 

134 S.Ct. 1986(2014). Even if an individual does not meet the 

standards for a diagnosis of intellectual disability thus 

prohibiting execution, mental illness and intellectual deficits 

still are significant mitigation that the relevant sentencers must 

be allowed to consider. See Penry v . Johnson, 532 U.S. 782 (2001); 

Penry v. Lynaugh, 492 U. S . 302 (1989)Lockett v. Ohio, 438 U. S . 

586(1978), Eddings v . Oklahoma, 455 U.S. 104(1982), Hitchcock v. 

Dugger, 481 U.S. 393 (1987); see also Woodson v. North Carolina, 

428 U.S. 208, 305 (1976) ("death is different"). 

5. An intellectual disability diagnosis requires an IQ that 

is two standard deviations below the mean with consideration of 

the Standard Error of Measurement (SEM). The clinical evaluation 

2 
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of this prong of intellectually disability requires an 

individually administered full - scale IQ test. While the United 

States Supreme Court recognized in Hall that an "IQ test is 

imprecise" it is still helpful and "of considerable significance, 

as the medical community recognizes." Hall, 134 S. Ct., at 2001. 

6. On remand from the United States Supreme Court to the 

Florida Supreme Court, the Court held: 

The United States Supreme Court was clear that this state 
is not free "to define intellectual disability as [it] 
wishe[s] ," and the unrefuted evidence in this case has 
consistently demonstrated that Hall meets the clinical 
and statutory definition of intellectual disability. The 
record evidence in this case overwhelmingly supports the 
conclusion that "Hall has been [intellectually disabled] 
his entire life." Accordingly, we vacate his sentence of 
death and remand with instructions to enter a life 
sentence. 

Hall v. State, No. SCl0-1335, 2016 WL 4697766, at *9 (Fla. Sept. 

8, 2016) 

7. The United States Constitution also provides for the 

assistance of a mental health expert to aid defense counsel. Ake 

v. Oklahoma, 470 U.S. 68 (1985). Therein the Court recognized: 

[T]hat when a State brings its judicial power to bear on 
an indigent defendant in a criminal proceeding, it must 
take steps to assure that the defendant has a fair 
opportunity to present his defense. This elementary 
principle, grounded in significant part on the 
Fourteenth Amendment's due process guarantee of 
fundamental fairness, derives from the belief that 
justice cannot be equal where, simply as a result of his 
poverty, a defendant is denied the opportunity to 
participate meaningfully in a judicial proceeding in 
which his liberty is at stake. 

3 
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Id. at 76 (1985). 

8. The assistance of mental health expert is essential to the 

proper representation of an individual in postconviction, 

especially when there is a possibility of intellectual disability. 

Undersigned counsel believes that in addition to any claims 

concerning trial counsel's ineffectiveness in preparing and 

presenting mitigation, there is also a documented probability that 

Mr. Cannon is intellectually disabled and thus his execution is 

constitutionally prohibited. 

9. Under the clinical, scientific based approach to 

determining intellectual disability under Hall v. Florida, 134 s. 

Ct. 1986 (2014), there are three prongs . The IQ test at issue is 

essential to evaluating Mr. Cannon for the first prong. The first 

prong requires an IQ that is two standard deviations below the mean 

with consideration of the Standard Error of Measurement (SEM). IQ 

is tested by an individually administered, full-scale test that is 

standardized and psychometrically sound . 

10. In Hall, the United States Supreme Court required courts 

to determine intellectual disability based upon what "experts in 

the field would consider . " Dr . Mark Cunningham, Ph.D., is such an 

expert . CCRC-M hired Dr . Cunningham to conduct an eval uation of 

Mr . Cannon, consult with counsel and to testify at an evidentiary 

hearing. Dr. Cunningham has conducted countless evaluations for 

mitigation and specifically for intellectual disability. He has 

4 
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conducted such evaluations throughout the United States and has 

testified in state and federal courts throughout the country. (See 

Dr. Mark Cunningham's Curriculum Vitae attached as Exhibit B). Dr. 

Cunningham has determined that a properly administered, full-scale 

IQ test is necessary to complete the evaluation that is 

constitutionally necessary in this case. Dr. Cunningham has 

prepared an affidavit attesting to the necessity of testing Mr . 

Cannon following the acceptable clinical practice. 

11. A standardized full - scale IQ test requires that the test 

be administered in the same manner as the test was given to obtain 

the normative sample. To test Mr. Cannon's full-scale IQ it is 

necessary that his hands be free to perform the test in as 

efficient manner as he can . 

12. Dr. Cunningham was prepared to give the IQ test in the 

proper manner to evaluate Mr. Cannon for deficiencies in the first 

prong. He scheduled his transportation and CCRC - M attempted to 

arrange with the Florida Department of Corrections to allow Dr. 

Cunningham to conduct the testing of Mr. Cannon without restraints 

on Mr. Cannon's hands. The Department of Corrections responded 

that it would remove the "black box" from Mr. Cannon's hands but 

the DOC would still require that Mr. Cannon's hands remain chained 

to his sides. Eventually the DOC responded that the best that could 

be done would be to remove one of Mr. Cannon's cuffs. 

13. Dr. Cunningham conducted part of his evaluation of Mr. 

5 
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Cannon on the scheduled days, subject to the limitations placed on 

him by the DOC . Dr. Cunningham did not conduct IQ testing of Mr. 

Cannon because the unreasonable restraints insisted upon by the 

DOC would not produce a valid IQ score for purposes of diagnosing 

intellectual disability. Dr. Cunningham completed an affidavit 

attesting to the difficulties he experienced in conducting a proper 

evaluation of Mr. Cannon's intellectual disability, the 

information that showed the need for such evaluation and importance 

of a properly administered IQ test. (Attached as Exhibit A). 

14. The DOC's refusal to uncuff Mr . Cannon for the limited 

purpose of conducting a proper IQ test violated Mr. Cannon's right 

to seek postconviction relief from a death sentence that would 

violate the Eighth Amendment to the United States Constitution's 

ban on executing individuals when there is a risk of intellectual 

disability. 

15. Mr. Cannon moves this Court to order the DOC to allow Dr. 

Cunningham to test Mr. Cannon's IQ in a valid, scientific manner 

as required under Atkins and Hall. Should there be any question of 

jurisdiction, the onus should be on the DOC to appeal because of 

the DOC's interference with Mr . Cannon's state and federal 

constitutional rights. 

16. Alternatively, and because Dr. Cunningham will be 

traveling to Gadsden County to interview Mr. Cannon's family, this 

Court should order Mr. Cannon transported to the Gadsden County 

6 
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Jail where Dr. Cunningham can complete his evaluation and conduct 

proper, hands-free IQ testing of Mr. Cannon. 

WHEREFORE, the Movant requests all relief necessary to comply 

with Atkins and Hall. 

7 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true copy of the foregoing has 

been furnished by e-mail to all counsel of record and counsel 

for the Department of Corrections on September 23, 2016. 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

S/DAVID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.fl.us 

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE 
12973N . Telecom Parkway Temple Terrace, Florida 33637 

(813) 558-1600 
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MARK D. CUNNINGHAM, PH.D., ABPP 
Board Certified in Clinical Psychology - Board Certified in Forensic Psychology 

American Board of Professional Psychology 

Medical Dental Building, 509 Olive Way, Suite 703 
Sean le, Washington 9810 I 

206-397-3848 
mdc@markdcunningham.com 

l.iccnud psychologist: Alabama ii i 564, Arizona #3662, Arkan.ta.,· •98-171', r.olotadn !!,305, Oelawore -~8/-0001047, 

1-Jorido # P Y83./7, Idaho !/I'S Y-3 79, Illinois #0 71-0060 I 0. Indiana • 200./137 6A. Iowa ;; /3 I 6. /.ouisiano e 794, Nevada ii/' Y0615, 

New Mexico #0768. New York HO/ 711 / -/ / inactive/, Oregon i!/333. PennJy/vania ~f'S0/694]. 

Tennessee ii 2255, Texas ii]]351. Washington •PY602074/ I 

Affidavit of Mark D. Cunningham, Ph.D., ABPP 

I, MARK D. CUNNINGHAM, PH.D., ABPP, DECLARE AS FOLLOWS: 

I. I am a clinical and forensic psychologist licensed and qualified to practice 
psychology in the states of Florida, Alabama, Arizona, Arkansas, Colorado, Delaware, 
Idaho, Illinois, Indiana, Iowa, Louisiana, Nevada, New Mexico, New York [inactive], 
Oregon, Pennsylvania, Tennessee, Texas, and Washington. I attach my curriculum vitae. 
I am over age 21. I have personal knowledge of the facts contained in this declaration and 
am competent to testify about them. 

2. Postconviction counsel for Marvin Cannon, James Driscoll, Esq., Greg Brown, 
Esq., and David Hendry, Esq., have requested that I provide expert evaluation of Mr. 
Cannon regarding capital sentencing mitigation and a potential Atkins claim. I have 
provided reports, affidavits/declarations, and/or testimony regarding Atkins-related issues 
in more than 30 capital cases in state or federal courts. 

Special Qualifications 

3. Board certification: I am one of approximately 320 psychologists in North 
America who are board certified in forensic psychology by the American Board of 
Forensic Psychology, a specialty board of the American Board of Professional 
Psychology (ABPP). This credential is intended to signify the highest levels of expertise 
and practice in forensic psychology. I am one of approximately 1,200 psychologists who 
are board certified in clinical psychology by the American Board of Clinical Psychology 
(ABPP). 

4. Capital sentencing testimony: I have been recognized as a clinical and forensic 
psychology expert in testifying regarding capital sentencing determination issues including 
adverse developmental factors (i.e., "mitigation") and violence risk assessment (i.e., "future 
dangerousness") in both state and federal courts. I have testified as a clinical and forensic 
psychology expert regarding sentencing determination issues in approximately 150 state 
capital cases and approximately 55 federal capital cases. I have been recognized as an 
expert in clinical and/or forensic psychology in state and/or federal district courts in 
Florida, Arizona, Alabama, Arizona, Arkansas, California, Colorado, Connecticut, 
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Florida, Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, Louisiana, Maryland, 
Massachusetts, Michigan, Missouri, New Jersey, New Mexico, New York, North 
Carolina, Nevada, Ohio, Oklahoma, Oregon, Pennsylvania, Puerto Rico, South Carolina, 
Tennessee, Texas, Virginia, Washington, West Virginia, and Wyoming. I have never 
failed to qualify as an expert in clinical and/or forensic psychology where such 
qualification has been extended by the Court. 

5. Evaluations of Atkins issues: I have provided reports, affidavits/declarations, 
and/or testimony regarding Atkins-related issues or determinations in approximately 33 
capital cases in state or federal courts. 

6. Scholarship regarding capital sentencing considerations: As my curriculum 
vitae will demonstrate, I am extensively involved in research and the authoring of 
scholarly publications relevant to evaluations at capital sentencing. These scholarly 
publications include peer reviewed papers addressing standards of practice and complex 
considerations specific to evaluations of mitigating factors in capital cases, as well as 
evidentiary standards and associated scientific support for various violence risk 
assessment methodologies at capital sentencing. I am the invited author of Evaluation at 
Capital Sentencing (2010), a volume in the Oxford University Press series of texts on 
"Best Practices" in forensic mental health evaluations. I am first author of the chapter on 
forensic psychology evaluations in death penalty cases in the well-regarded 12-volume 
Handbook of Psychology (2003, 2013), as well as author of chapters on capital 
sentencing evaluations in other edited texts. I was the guest editor for a special issue 
regarding capital sentencing considerations for the Journal of Psychiatry and Law. 

7. Scholarship regarding evaluations intellectual disability: I have authored or 
coauthored scholarly publications for edited texts and peer-reviewed scientific journals 
addressing considerations and standards in evaluations of intellectual disability in a capital 
context. These publications include: 

Cunningham, M. D. (2010). Evaluation for capital sentencing. A volume in the 
Oxford best practices in forensic mental health assessment series, Series Editors: 
A. Goldstein, T. Grisso, and K. Heilbrun. New York: Oxford University Press. 

Macvaugh, G. S., Cunningham, M. D., & Tasse, M. J. (2014). Professional issues 
in Atkins assessments. In E. Polloway, (Ed.), The death penalty and intellectual 
disability: A guide. Washington: American Association on Intellectual and 
Developmental Disabilities. 

Cunningham, M. D., & Goldstein, A. M. (2013). Sentencing determinations in 
death penalty cases. In R. Otto (Erl.), Forensic psychology (vol. 11 of 12). I. 
Weiner (Ed.), Handbook of psychology, 2nd edition (pp. 473-514). New York: 
John Wiley & Sons. 

Affidavit regarding conditions of testing of Marvin Cannon, 09/ I 4/ I 6 Page 2 
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Cunningham, M. D., & Tasse, M. (2010). Looking to science rather than 
convention in adjusting IQ scores when death is at issue. Professional 
Psychology: Research and Practice, 41 (5), 413-419. doi: 10.103 7 /a0020226 

8. Recognition of scholarship and practice: My scholarly contributions and 
exemplary professional practice have been noted by my peers. I am the 2012 co-recipient 
of the National Register of Health Service Psychologists A. M Wellner, Ph.D. Lifetime 
Achievement Award. This annual award is the highest honor bestowed, from among 
12,000 Registrant psychologists, by the National Register to commemorate numerous and 
significant contributions to psychology during a distinguished career. I am the recipient 
of the highly prestigious 2006 American Psychological Association Award for 
Distinguished Contribution to Research in Public Policy. The American Psychological 
Association, a professional organization of 160,000 members, confers this award on one 
psychologist annually who has made distinguished empirical and/or theoretical 
contributions to research in public policy, either through a single extraordinary 
achievement or a lifetime of work. I was awarded the 2005 Texas -Psychological 
Association Award for Outstanding Contribution to Science. This is an annual award in 
recognition of significant scientific contribution in the discovery and development of new 
information, empirical or otherwise, to the body of psychological knowledge. I am a 
Fellow of the American Psychological Association, a peer-reviewed distinction reflecting 
outstanding contribution to the profession of psychology at a national level. I was the 
recipient of the 2004 National Association of Sentencing Advocates John Augustus 
Award. 

9. Graduate-course teaching regarding intellectual assessment: I instructed a 
graduate level course in individual intellectual assessment as an assistant professor of 
psychology during my tenure at Hardin-Simmons University. 

Diagnostic criteria for i11tellectual disability (formerly mental retardation) 

l 0. American Association on Intellectual and Developmental Disabilities (AAIDD): 
American Association on Intellectual and Developmental Disabilities (AAIDD), formerly 
American Association of Mental Retardation (AAMR), defines intellectual disability 
[American Association on Intellectual and Developmental Disabilities. (2010) 
Intellectual disability: Definition, classification, and systems of supports (11th ed.). 
Washington, DC: Author.) as: 

Intellectual disability is characterized by significant limitations both in intellectual 
functioning and in adaptive behavior as expressed in conceptual, social, and 
practical adaptive skills. This disability originates before age 18. (at 5) 

Affidavit regarding conditions of testing of Marvin Cannon, 09114/16 Page 3 



Page 235

11. The intellectual functioning criteria for diagnosing intellectual disability (AAIDD, 
20 I 0) is specified as: 

The "significant limitations in intellectual functioning" criteria for a diagnosis of 
disability is an IQ score that is approximately two standard deviations below the 
mean, considering the standard error of measurement for the specific instruments 
used and the instruments strengths and limitations. ( at 31) 

12. Diagnostic and Statistical Manual - 5th Edition (DSM-5): In 2013, the American 
Psychiatric Association, reflecting current understandings of diagnostic categories and 
criteria, published the Diagnostic and Statistical Manual -Fifth Edition (DSM-5). DSM-
5 broadly adopted AAIDD diagnostic criteria for intellectual disability (formerly mental 
retardation). DSM-5, however, allows for greater application of clinical judgment in 
making this diagnosis in situations where adaptive functioning is impaired, but the IQ 
score is above 75. More specifically: 

Intellectual disability (intellectual developmental disorder) is a disorder with 
onset during the developmental period that includes both intellectual and adaptive 
functioning deficits in conceptual, social, and practical domains. The following 
three criteria must be met: 

A. Deficits in intellectual functions, such as reasoning, problem solving, 
planning, abstract thinking, judgment, academic learning, and learning from 
experience, confirmed by both clinical assessment and individualized, 
standardized testing. 

B. Deficits in adaptive functioning that result in failure to meet 
developmental and socio-cultural standards for personal independence and social 
responsibility.· Without ongoing support, the adaptive deficits limit functioning in 
one or more activities of daily life, such as communication, social participation, 
and independent living, across multiple environments, such as home, school, 
work, and community. 

C. Onset of intellectual and adaptive deficits during the developmental 
period. (at 33) 

13. Regarding the IQ score that may demonstrate intellectual disability, DSM-5 
specified: 

Individuals with intellectual disability have scores of approximately two standard 
deviations or more below the population mean, including a margin for 
measurement error (generally +5 points). On tests with a standard deviation of 15 
and a mean of 100, this involves a score of 65-75 (70 j:: 5) .. .Invalid scores may 
result from the use of brief intelligence screening tests or group tests. ( at 3 7) 

Affidavit regarding conditions of testing of Marvin Cannon, 09/ 141 I 6 Page4 
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14. A diagnosis of intellectual disability (formerly mental retardation) thus relies, for 
one prong of the diagnostic criteria, on the IQ score(s) from an individually-administered, 
well-standardized, multi-subtest instrument assessing a broad spectrum of abilities that 
cumulatively provide a Full Scale IQ score. Such contemporaneous instruments include 
the Wechsler Adult Intelligence Scale, Fourth Edition (WAIS-IV) and the Stanford Binet 
Intelligence Scale, Fifth Edition (SB-5). 

15. Assessment of current academic achievement, a factor contributing to the 
Conceptual and Practical domains of adaptive functioning, requires administration of 
standardized measures such as the Wide Range Achievement Test, Fourth Edition 
(WRAT-4) or the Woodcock Johnson, Fourth Edition (WJ-IV). 

Requirement for utilization of standardized assessment instruments 

16. Utilization of a standardized assessment instrument provides "standard scores" 
that reflect the performance of the individual relative to the normative sample on which 
the test was validated and its reliability was established. For example, the WAIS-IV and 
SB-5 provide standard scores with a mean of 100 and a standard deviation of 15. Any 
meaningful comparison of a given individual with the normative sample requires that the 
conditions of administration and instructions match as closely as possible those reflected 
in the standardization of the instrument. For this reason, the associated test manuals 
prescribe highly specific procedures and verbatim instructions. 

17. Multi-subtest, broad ability spectrum intellectual assessment instruments such as 
the WAIS-IV and SB-5 involve timed manual manipulation of objects utilizing both 
hands. Any meaningful comparison of a given individual's performance with the 
normative sample on these subtests would require a similar unrestrained ability to 
simultaneously employ both hands in an unrestrained fashion. 

18. Academic achievement instruments require a single unrestrained hand to write 
and perform arithmetic calculations. Though an unrestrained dominant hand would allow 
an individual to functionaJly complete the test, having the other hand restrained would 
represent a distraction and departure from conditions under which the test was 
standardized. 

Applicable scientific, professional, and ethical standards regarding utilization of 
standardized assessment instruments 

19. Psychologists are scientifically, professionally, and ethically obligated to utilize 
psychological tests consistent with their standardization so that meaningful comparisons 
to nonnative groups can be made. 

Affidavit regarding conditions of testing of Marvin Cannon, 09114116 Page 5 
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20. The following standards from the Ethical Principles and Code of Conduct 
(American Psychological Association, 2010) are applicable regarding the conditions of 
the assessment: 

Standard 1. 02 Conflicts Between Ethics and Law, Regulations, or Other 
Governing Legal Authority 
If psychologists' ethical responsibilities conflict with law, regulations, or other 
governing legal authority, psychologists clarify the nature of the conflict, make 
known their commitment to the Ethics Code, and take reasonable steps to resolve 
the conflict consistent with the General Principles and Ethical Standards of the 
Ethics Code. Under no circumstances may this standard be used to justify or 
defend violating human rights. 

Standard 2.04 Bases for Scientific and Professional Judgments . 
Psychologists' work is based upon established scientific and professional 
knowledge of the discipline. (at 5) 

Standard 3. 04 Avoiding Harm 
Psychologists take reasonable steps to avoid harming their clients/patients, 
students, supervisees, research participants, organizational clients, and others with 
whom they work, and to minimize harm where it is foreseeable and unavoidable. 
(at 6) 

Standard 9. 01 Bases for Assessments 
(a) Psychologists base the opinions contained in their recommendations, reports, 
and diagnostic or evaluative statements, including forensic testimony, on 
information and techniques sufficient to substantiate their findings. (at 12) 

9. 02 Use of Assessments 
(a) Psychologists administer, adapt, score, interpret, or use assessment techniques, 
interviews, tests, or instruments in a manner and for purposes that are appropriate 
in light of the research on or evidence of the usefulness and proper application of 
the techniques. (at 12) 

21. Standards for conditions of assessment in utilizing standardized instruments are 
further articulated-by the Standards for Educational and Psychological Testing 
[ American Educational Research Association, the American Psychological Association, 
and the National Council on Measurement in Education (2014). Standards/or 
Educational and Psychological Testing. Washington, DC]. A summary statement and 
five standards are particularly relevant to the deviations from the procedures under which 
a test was standardized (emphasis added with italics): 

The usefulness and interpretability of test scores require that a test be 
administered and scored according to the developer's instructions. When 
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directions to examinees, testing conditions, and scoring procedures follow the 
same detailed procedures, the test is said to be standardized. Withoutsuch 
standardization, the accuracy and comparability of score interpretations would be 
reduced. For tests designed to access the examinee's knowledge, skills, or 
abilities, standardization helps to ensure that all examinees have the same 
opportunity to demonstrate their competencies. (at 111) 

Standard 3. 4 
Test takers should receive comparable treatment during the test administration 
and scoring process. 

[Accompanying comment]: Those responsible for testing should adhere to 
standardized test administration, scoring, and security protocols so that test scores 
will reflect the constructs being assessed and will not be unduly influenced by 
idiosyncrasies in the testing process. (at 65) 

Standard 6.0 
To support useful interpretations of score results, assessment instruments should 
have established procedures for test administration, scoring, reporting, and 
interpretation. Those responsible for administering, scoring, reporting, and 
interpreting should have sufficient training and supports to help them follow the 
established procedures. Adherence to the established procedures should be 
monitored, and any material errors should be documented and, if possible, 
corrected. (at 114) 

Standard 6.1: 
Test administrators should follow carefully the standardized procedures for 
administration and scoring specified by the test developer ... (at 114) 

[Accompanying comment] Specifications regarding instructions to test takers, 
time limits, the form of item presentation or response, and test materials or 
equipment should be strictly observed. In general, the same procedures should be 
followed as were used when obtaining the data for scaling and nonning the test 
scores. (at 114) 

Standard 5.4: 
The testing environment should furnish reasonable comfort with minimal 
distractions to avoid construct-irrelevant variance. (at 116) 

Standard 10.8: 
Professionals and test administrators should follow administration instructions, 
including calibration of technical equipment and verification of scoring accuracy 
and replicability, and should provide settings for testing that facilitate the 
performance of test takers. (at 165) 
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22. Aspiration standards for forensic assessments by psychologists are specified by 
the Specialty Guidelines for Forensic Psychology [APA Division 41, the American 
Psychology-Law Society; American Psychological Association (2013). American 
Psychologist, 68, 7-19]. Sections relevant to testing conditions include: 

Guideline 1. 02: Impartiality and Fairness 
When offering expert opinion to be relied upon by a decision maker, providing 
forensic therapeutic services, or teaching or conducting,research, forensic 
practitioners strive for accuracy, impartiality, fairness, and independence (EPPCC 
Standard 2.01). (at 8) 

Gui~eline 2.05: Knowledge of the Scientific Foundation for Opinions and 
Testimony · · 
Forensic practitioners seek to provide opinions and testimony that are sufficiently 
based upon adequate scientific foundation, and reliable and valid principles and 
methods that have been applied appropriately to the facts of the case. (at 9) 

Guideline 9.01: Use of Appropriate Methods 
Forensic practitioners strive to utilize appropriate methods and procedures in their 
work. (at 5) · 

Personal professional experience with inmate assessments for Atkins determinations 

23. On numerous occasions, I have administered IQ and academic achievement tests 
to capital defendants, whose hands were unrestrained, on and off death row in numerous 
jurisdictions. I have also utilized the results of such intel1ectual and psychoeducational 
assessments administered by other psychologists with unrestrained capital defendants and 
death row inmates, again, throughout the nation. 

Testing conditions for the assessment of Marvin Cannon at Florida State Prison 

24. I was scheduled to perform intellectual, academic achievement, and effort 
(malingering) assessment of Mr. Cannon, a death row inmate, at Florida State Prison on 
08/22/16 and 08/23/16. This assessment was to include the WAIS-IV, SB-5, WRAT-4, 
and an effort assessment measure. 

25. Postconviction counsel copied me on correspondence dated 08/03/16 to the 
Assistant Warden for Programs, Florida State Prison, advising the prison of the nature of 
testing and assessment materials I would be utilizing and requesting that the "black box" 
(i.e., security device anchoring the handcuffed wrists to the front of a belly chain) be 
removed. On 08/09/16, I was advised by postconviction counsel's office that the warden 
had approved my visit, but "side restraints" would have to remain in place. 
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26. I responded to postconviction counsel by email attachment on 08/09/16 that this 
security provision would not allow a valid assessment of Mr. Cannon. Per request of 
postconviction counsel, I wrote the following letter to be forwarded to Ms. Stephanie 
Trimmel at Florida State Prison: 

Dear Mr. Driscoll: 

I am scheduled to perform a psychological assessment of Mr. Marvin Cannon, an 
inmate at Florida State Prison on August 22nd and August 23rd

, 2016. It is my 
understanding that the FSP warden has approved the removal of a black box from 
the hand restraints of Mr. Cannon, but has instructed that Mr. Cannon's wrists be 
anchored at his sides. 

The instruments that I will be administering to Mr. Cannon involve timed tasks 
requiring him to simultaneously manipulate objects with both hands. His 
performance on these measures will be compared to a normative sample that was 
not restrained in completing these tasks. The presence of hand restraints would 
void the interpretability of Mr. Cannon' s performance and render the associated 
assessment meaningless, as well as violate a number of professional and ethical 
standards. I have conducted and/or utilized identical testing conducted in 
correctional settings around the country on inmates whose hands were oot 
restrained. As an aspect of my professional role, I am willing to accept any 
associated risk. 

Please advise me if I may provide additional information. Thank you for your 
consideration. 

Respectfully, 

Mark D. Cunningham, Ph.D., ABPP 

27. It is my understanding that this correspondence was forwarded to Florida State 
Prison. In a telephone conference with postconviction counsel on 08/ 10/16, I was advised 
that Warden Palmer had declined for Mr. Cannon to be "hands free" during the testing, 
but would allow one hand to be unrestrained. I responded that this limited 
accommodation was inadequate and inconsistent with standardized administration 
requirements. Postconviction counsel requested that I present at Florida State Prison for 
the evaluation with all testing materials in hopes that the "one hand free" restriction 
might be lifted. 

28. On 08/21/16, I departed Seattle, WA to Jacksonville, FL for the assessment. I 
arrived at Florida State Prison on the morning of 08/22/ 16 with all testing materials, 
which were thoroughly searched and meticulously inventoried by a correctional officer. I 
was escorted by Sgt. Daly to the assessment room in the prison administration area. I 
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advised Sgt. Daly of the pending time tasked requiring manipulation of objects with 
simultaneous use of both hands, and the necessity for standardized administration 
procedures in order to make meaningful comparisons with the normative sample. He 
responded that the decision had been made by the warden and no modification in security 
procedures would be permitted. 

29. I will not conduct an evaluation under conditions that in my professional opinion 
will render the results inadequate or invalid. Thus, for reasons extensively outlined 
above, I did not administer testing. Instead, I interviewed Mr. Cannon regarding his 
psychosocial history on 08/22/16 and the morning of 08/23/16. 

30. In the course of that interview, Mr. Cannon advised me that when he has 
visitation with his family, all hand and foot restraints are removed at the door of the 
visitation room. He then has full contact visitation with family members in a large room 
of approximately 10 table/multi-stool combinations where other unrestrained inmates are 
simultaneously having contact visitation with men, women, and child visitors. 

31. The Florida State Prison hand restraint requirements during intellectual and 
academic achievement assessment of a death row inmate are not based on a rational, 
data-driven understanding of the comparative risk of death-sentenced inmates. To 
illustrate, my colleagues and I have conducted research on death-sentenced inmates in 
Missouri who are mainstreamed in the general population of the Potosi Correctional 
Center rather than being maintained on a segregated high-security death row. In other 
words, death-sentenced inmates are celled with non-death inmates, on units with non
death inmates, at recreation and programming with non-death inmates, and at contact 
visitation with civilians alongside non-death inmates. The assaults rates of these 
mainstreamed death-sentenced inmates over a 25-year period are equivalent or lower than 
the life-without-parole and parole eligible inmates with whom they were side-by-side in 
the same institution over the same era. [see Cunningham, M. D., Reidy, T. J., & 
Sorensen, J. R. (2016). Wasted resources and gratuitous suffering: The failure of a 
security rationale for death row. Psychology, Public Policy, and Law, 22 (2), 185-199. 
http://dx.doi.org/10.1037 /law0000072]. I informed prison officials that I was willing to 
accept any associated risks with unrestrained testing to no avail in this circumstance. 

Deliberate spacing 
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Necessity of assessment of Mr. Cannon for Atkins eligibility 

32. Mr. Cannon has had four historical administrations of various editions of the 
Wechsler and Stanford Binet scales, all of which are within eligibility for the IQ score 
prong (IQ < 75) for a diagnosis of intellectual disability (formerly mental retardation), 
when considering the standard error of measurement and the Flynn Effect. Mr. Cannon's 
historical Full Scale IQ scores on these administrations are: 

Date Test Full Scale IQ score 

05/93 SB-IV 73 
05/93 WISC-III 62 
12/95 WISC-III 61 
04/12 WAIS-4 77 

33. Gadsen County school records regarding Mr. Cannon reflect the 1995 evaluation 
of Charlotte Johnson-Davis, Ph.D., School Psychologist, detailing both IQ scores and 
adaptive functioning scores consistent with "Mentally Handicapped" (i.e., educational 
terminology for mental retardation to reduce labeling stigma). On 04/07/98, Mr. 
Cannon's primary educational "exceptionality" was specified as "Educable Mentally 
Handicapped" (i.e., educational terminology for mild mental retardation). 'Ibe diagnosis 
of "Educable Mentally Handicapped" was repeated in educational staffings of Mr. 
Cannon on 08/3 l /98 and 02/25/99. 

34. Gadsen County school records reflect that Mr. Cannon was retained in 1
st 

and 6
th 

grades, and then enrolled in vocational programming. His grade performance was poor. 
Both standardized psychoeducational (academic acmevement) and language assessments 
specify marked deficiencies, with standard scores that are significantly subaverage. A 
Social History regarding Mr. Cannon by Eleanor W. Fleming, M.S., School Social 
Worker, dated 05/08/96 described him as displaying speech and learning deficiencies. 
Academic and language deficiencies are thus demonstrated in school records in grade 
retention, poor grade performance, standardized testing, and family and school 
observation. These deficiencies impact conceptual, social, and practical adaptive 
functioning arenas. 

35. In the course of tms interview, Mr. Cannon revealed conceptual, social, and 
practical adaptive functioning deficits that increase the index of suspicion that he is a 
person with intellectual disability. Mr. Cannon:s report of his occupational 
functioning/farming is far more primitive than that suggested by ms father's testimony at 
trial. 

36. ·· The presence of qualifying IQ scores, adaptive functioning deficits in multiple 
arenas, and diagnoses of intellectual disability equivalents (i.e., educable mentally 
handicapped) demonstrate the presence of intellectual disability prior to the age of 18. 36. 
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3 7. The pre-18 presence of this disability meets the third prong for a diagnosis of 

intellectual disability. 

38. Determinations of deficits in adaptive functioning in the diagnosis of intellectual 

disability should not be based on criminal behavior. Premeditation or planning associated 

with criminal behavior and/or the capital offense is within the capability of a person with 

mild intellectual disability (see Macvaugh, G., & Cunningham, M. D. (2009). Alkins v. 

Virginia: Implications and recommendations for forensic practice. Journal of Psychialry 

and Law, 37 (2-3), 131-187.] 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST 

OF MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE 

FOR USE AS EVIDENCE IN COURT AND IS SUBJECT FOR PENAL TY OF 

PERJURY 

Dated this 14th day of September, 20 16 at Seattle, Washington. 

Mark . Cunningham, Ph.D., ABPP 

STA TE OF WASHINGTON 

COUNTY OF KING 

ACKNOWLEDGMENT 

Before me, AMY KANAME, a notary public, on this day personally appeared MARK D. 

CUNNINGHAM, Ph.D., ABPP, known to me to be the person whose name is subscribed to 

the foregoing instrwnent and acknowledged to me that he executed the same for the J;'urpose 

and consideration therein expressed. Given under my hand and seal of office this 14 day of 

September, 20 16. 

SEAL 

Ml'( l(AfWIE 
.. , P41111C ............ ..-

My ..... olntlllllll hpiM Mey 15. 2020 
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MARK D. CUNNINGHAM, PH.D., ABPP 
Board Certified in Clinical Psychology - Board Certified in Forensic Psychology 

American Board of Professional Psychology 

Medical Dental Building, 509 Olive Way, Suite 703 
Seattle, Washington 98101 

206-397-3848 
mdc@markdcunningham.com 

licensed psyclsologis1: Alabama #1564, Arizona #3662, Arkansas #98- /lP, 0,/orudo #2305. Delaware #B1-0001047. 

Florida #PY8347, Idaho #PSY-379. Illinois f/()7/-006010. Indiana #20041376A. Iowa #IJ/6. loui,tana #794, N•vada #PY061J. 

EDUCATION 

Postdoctoral: 

Internship: 

Graduate: 

Undergraduate: 

New Mexico #0768. New York #OJ 7 //I./ [inoc1lve]. Oregon 1/JJJJ, PenTLrylvania #PSOJ 6942, 

1'ennessee #2255. Texas #22JJJ. Washington #PY602074I I 

CURRICULUM VITAE 
Updated 08-04-16 

Yale University School of Medicine, New Haven, Connecticut 
NIMH-sponsored training program, two years (part-time) 

National Naval Medical Center, Bethesda, Maryland 
Specialty: Clinical Psychology, one year (APA accredited) 

Oklahoma State University, Stillwater, Oklahoma 
Doctor of Philosophy 
Master of Science 
Specialty: Clinical Psychology (APA accredited) 

Abilene Christian University, Abilene, Texas 
Bachelor of Arts 
Majors: Psychology, Mass Communications 

BOARD CERTIFICATIONS 

Clinical Psychology: American Board of Clinical Psychology, a specialty board of the American 
Board of Professional Psychology (ABPP), Diploma #6462 

Forensic Psychology: American Board of Forensic Psychology, a specialty board of the American 
Board of Professional Psychology (ABPP), Diploma #4551 

PROFESSIONAL PRACTICE 

Current: 
Clinical and Forensic Psychologist, independent practice 
Research Scientist 

Previous: 
Clinical Psychologist (Lieutenant, MSC, USNR), Naval Submarine Medical Center, CT 

(three years post-doctoral) 
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AW ARDS, DECORATIONS, AND DISTINCTIONS 

For Research and Scholarship: 

American Psychological Association Award for Distinguished Contributions to Research in 
Public Policy - annual award bestowed for distinguished empirical and/or theoretical 
contribution to research in public policy, either through a single extraordinary achievement 
or a lifetime of work, 2006 recipient. 

Texas Psychological Associaiion Award for Outstanding Contribution to Science - annual award 
in recognition of significant scientific contribution in the discovery and development of new 
information, empirical or otherwise, to the body of psychological knowledge, 2005 recipient. 

American Psychology-Law Society Book Award - annual award given to a scholarly book 
devoted to psychology and law issues to recognize outstanding scholarship in psychology 
and law, 2016 shared recipient [Forensic Assessments in Criminal and Civil Law: A 
Handbook for Lawyers, chapter author]. 

For Contributions to Science and Practice 

National Register of Health Service Psychologists Alfred M Wellner, Ph.D. Lifetime Achievement 
Award - annual award that is the highest honor bestowed on a Registrant by the National 
Register to commemorate numerous and significant contributions to psychology during a 
distinguished career, 2012 co-recipient. 

Fellow, American Psychological Association (Division 41: American Psychology-Law Society)
distinction reflecting outstanding and uncommon contributions having national impact on 
the science and practice of psychology, 2007 election. 

National Association of Sentencing Advocates John Augustus Award - annual award bestowed for 
outstanding contributions to the profession of sentencing advocacy, 2004 recipient. 

Navy Commendation Medal - decoration for meritorious service as a clinical psychologist, Naval 
Submarine Medical Center, United States Navy. The Commendation Medal may be awarded 
to service members who, while serving in any capacity with the Navy or Marine Corps, 
distinguish themselves by heroism, outstanding achievement or meritorious service. To be 
awarded for meritorious service, the service must be outstanding and worthy of special 
recognition. 

Other Fellow Distinctions: 

Fellow, American Academy of Clinical Psychology - distinction reflecting diplomate in clinical 
psychology by the American Board of Professional Psychology. 

Fellow, American Academy of Forensic Psychology - distinction reflecting diplomate in forensic 
psychology by the American Board of Professional Psychology. 
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Education and Training Honors: 

AI Brown Memorial Award - award bestowed for outstanding achievement, National Institute of 
Mental Health (NIMH) Sex Therapy Training Program, Yale University School of Medicine. 

Magna cum Laude - Bachelor of Arts, Abilene Christian University. 

CURRENT PROFESSIONAL LICENSES 

Licensed Psychologist: 

Alabama #1564 Arizona #3662 
Colorado #2305 Delaware #B 1-000104 7 
Idaho #PSY-379 Illinois #071-006010 
Iowa # 13 16 Louisiana #794 
New York #01711 1-1 [inactive] 
Pennsylvania #PS0I6942 Tennessee #2255 
Washington #PY6020741 l 

PRIOR ACADEMIC APPOINTMENTS 

Arkansas #98-I 7P 
F lorida #PY8347 
Indiana #2004 I 376A 
Nevada #PY0625 
Oregon #1333 
Texas #22351 

Psychology Department Assistant Professor, two years post-USNR 
Hardin-Simmons University, Abilene, Texas 

Psychology Department Instructor, three years (part-time, contemporaneous with USNR service): 
Old Dominion University (U.S. Submarine Base Extension); 
Mohegan Community College, Norwich, Connecticut 

Psychology Department Graduate Teaching Assistant, three years (part-time): 
Oklahoma State University, Stillwater, Oklahoma 

PROFESSIONAL AFFILIATIONS 

American Psychological Association - Fellow (Division 41) 

American Board of Professional Psychology - Diplomate (clinical, forensic) 
American Academy of Clinical Psychology - Fellow 
American Academy of Forensic Psychology -Fellow 

Workshop faculty, 1998-2008 
ABFP examiner, 1996-2006 

National Register of Health Service Psychologists #30073 
Interjurisdictional Practice Certificate (IPC) # 1303 

Association of State and Provincial Psychology Boards 
Washington Psychological Association 
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American Psychology Law Society (AP-LS) 
American Association for Intellectual and Developmental Disabilities 
American Correctional Association (ACA) 
International Association for Correctional and Forensic Psychology (IACFP) 

SCHOLARSHIP AND RESEARCH 

Books and edited volumes: 

I. Cunningham, M. D. (2010). Evaluation for capital sentencing. A volwne in the Oxford 
best practices in forensic mental health assessment series, Series Editors: A. Goldstein, 
T. Grisso, and K. Heilbrun. New York: Oxford University Press. 

2. Cunningham, M. D. (Ed.) (2009). Capital sentencing (special issue). Journal of 
Psychiatry and Law, 37 (2-3). 

Chapters in edited books: 

3. Cunningham, M. D. (under review). Institutional violence and misconduct. In R. D. 
Morgan (Ed.), The Sage encyclopedia of criminal psychology. Thousand Oaks, CA: Sage 
Publishing. 

4. Cunningham, M. D. (under review). Competency for execution. In R. D. Morgan (Ed.), 
The Sage encyclopedia of criminal psychology. Thousand Oaks, CA: Sage Publishing. 

5. Cunningham, M. D. (2016). Forensic psychology evaluations at capital sentencing. In R. 
Jackson and R. Roesch (Eds.), Learning forensic assessment: Research and practice 
(International perspectives on forensic mental health). 2"" edition (pp. 202-228). New 
York: Routledge, Taylor & Francis Group. 

6. Macvaugh, G. S., Cunningham, M. D., & Tasse, M. J. (2015). Professional issues in 
Atkins assessments. In E. Polloway, (Ed.), The death penalty and intellectual disability 
(pp. 325-336). Washington: American Association on Intellectual and Developmental 
Disabilities. 

7. Cunningham, M. & Sorensen, J. (2014). Future dangerousness. In J.R. Acker, C. Lanier, 
& R. Bohm (Eds.) America's experiment with capital punishment: Reflections 
on the past, present and future of the ultimate penal sanction, 3rd edition (pp. 289-307). 
Durham, NC: Carolina Academic Press. 

6 . Cunningham, M. D., & Goldstein, A. M. (2013). Sentencing determinations in death 
penalty cases. In R. Otto (Ed.), Forensic psychology (vol. l l of 12). I. Weiner (Ed.), 
Handbook of psychology, 2"d edition (pp. 473-514). New York: John Wiley & Sons. 

7. Cunningham, M. D. (2013). Evaluations at capital sentencing. In.R . Roesch and P. Zapf 
(Eds.), Forensic assessments in criminal and civil law: A handbook for lawyers (pp.103-
1 17). New York: Oxford University Press. 

Curriculwn Vitae Page4 



Page 249

8. · Cunningham, M. D. (2013). Death-sentenced inmates. In L. Gideon (Ed.), Special needs 
offenders in correctional institutions. Thousand Oaks, CA: Sage Publications. 

9. Cunningham, M. D. (2008). Competency to waive appeals. In B. L. Cutler (Ed.), 
Encyclopedia of psychology and law (pp. 123-125). Thousand Oaks, CA: Sage 
Publications. doi: 10.4135/9781412959537 .n48 

10. Cunningham, M. D. (2008). Institutional misconduct among capital murderers. In M. 
DeLisi and P. J. Conis (Eds.), Violent offenders: Theory, research, public policy, and 
practice (pp. 237-253). Boston: Jones & Bartlett Publishers. 

11. Cunningham, M. D. (2008). Forensic psychology evaluations at capital sentencing. In R. 
Jackson (Ed.), Learning forensic assessment {International perspectives on forensic 
mental health) (pp. 211-238). New York: Routledge; Taylor & Francis Group. 

12. Cunningham, M. D., & Goldstein, A. M. (2003). Sentencing determinations in death 
penalty cases. In A. Goldstein (Ed.), Forensic psychology (vol. 11 of 12) (pp. 407-436). I. 
Weiner (Ed.), Handbook of psychology. New York: John Wiley & Sons. 

Articles in peer-reviewed journals: 

13. Cunningham, M. D., Reidy, T. J., & Sorensen, J. R. (2016). Wasted resources and 
gratuitous suffering: The failure of a security rationale for death row. Psychology, Public 
Policy, and Law, 22 (2), 185-199. http://dx.doi.org/l0.1037/law0000072 

14. Hanlon, R., Brook, M., Demery, J. A., & Cunningham, M. D. (2015). Domestic 
homicide: Neuropsychological profiles of murderers who kill family members and 
intimate partners. Journal of Forensic Sciences, online. doi: 10. l I l l/1556-4029.12908 

15. Reidy, T. J., Sorensen, J. R., & Cunningham, M. D. (2013). Probability of criminal acts 
of violence: A test of jury predictive accuracy. Behavioral Sciences and the Law, 31, 
286-305. doi: l 0.1002/bsl.2064 

16. Reidy, T. J., Sorensen, J . R., & Cunningham, M. D. (2012). Community violence to 
prison assault: A test of the behavior continuity hypothesis. Law and Human Behavior, 
36(4), 356-363. doi:10:1037/h0093934 

17. Sorensen, J. R., Cunningham, M. D., Vigen, M. P., & Woods, S. 0. (2011). Serious 
assaults on prison staff: A descriptive analysis. Journal of Criminal Justice, 39, · 143-150. 
doi: 10.1016/j.jcrimjus.201 l.01.002 

18. Cunningham, M. D., Sorensen, J. R., Vigen, M. P., & Woods, S. 0.(2011). Correlates 
and actuarial .models ofassaultive prison misconduct among violence-predicted capital 
offenders. Criminal Justice and Behavior, 38 (1), 5-25. doi:10.l 177/0093854810384 830 

19. Cunningham, M. D., Sorensen, J. R., Vigen, M. P., & Woods, S. 0. (2011). Life and 
death in the Lone Star State: Three decades of violence predictions by capital juries. 
Behavioral Sciences & the Law, 29 (1 ), 1-22. doi: 10: l 002/bsl.963 
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20. Cunningham, M. D., & Tasse, M. (2010). Looking to science rather than convention in 
adjusting IQ scores when death is at issue. Professional Psychology: Research and 
Practice, 41 (5), 413-419. doi:10.1037/a0020226 

21. Cunningham, M. D., Sorensen, J. R., Vigen, M. P., & Woods, S. 0. (2010). Inmate 
homicides: Killers, victims, motives, and circumstances. Journal of Criminal Justice, 38 
(4), 348-358. doi:10.1016/j.jcrimjus.2010.03.008 

22. Cunningham, M. D., & Sorensen, J. R. (2010). Improbable predictions at capital 
sentencing: Contrasting prison violence outcomes. Journal of the American Academy of 
Psychiatry and the Law, 38 (I), 61-72. 

23. Sorensen, J. R., & Cunningham, M. D. (2010). Conviction offense and prison violence: 
A comparative study of murderers and other offenders. Crime & Delinquency, 56 (1 ), 
103-125. doi:10. ll 77/0011 128707307175 

24. Cunningham, M. D., Sorensen, J. R., & Reidy, T. J. (2009). Capital jury decision
making: The limitations of predictions of future violence. Aychology, Public Policy, and 
Law, 15 (4), 223-256. doi:10.I037/a0017296 

25. Cunningham, M. D. (2009). Introduction to special issue: Progress, perspectives, and best 
practices in capital sentencing evaluations. Journal of Psychiatry and Law, 37 (2-3), 125-
130. 

26. Macvaugh, G., & Cunningham, M. D. (2009). Atkins v. Virginia: Implications and 
recommendations for forensic practice. Journal of Aychiatry and Law, 37 (2-3), 131-
187. 

27. Sorensen, J. R., & Cunningham, M. D. (2009). Once a k iller always a killer? Prison 
misconduct of former death-sentenced inmates in Arizona. Journal of Psychiatry and 
Law, 37 (2-3), 237-267. 

28. Kuanliang, A., Sorensen, J. R., & Cunningham, M. D. (2008). Juvenile inmates in an 
adult prison system: Rates disciplinary misconduct and violence. Criminal Justice and 
Behavior, 35 (9), I 186-1201. doi:10.l 177/0093854808322744 

29. Cunningham, M. D., Reidy, T. J., & Sorensen, J. R. (2008). Assertions of"future 
dangerousness" at federal capital sentencing: Rates and correlates of subsequent prison 
misconduct and violence. Law and Human Behavior, 32 (1). 46-63. doi:10.1007/s10979-
007-9107-7 

30. Cunningham, M. D., & Sorensen, J. R. (2007). Capital offenders in Texas prisons: Rates, 
correlates, and an actuarial analysis of violent misconduct. Law and Human Behavior, 31, 
553-571. doi: 10. l 007 /s 10979-006-9079-z 

31. Cunningham, M. D., & Sorensen, J. R. (2007). Predictive factors for violent misconduct 
in close custody. Prison Journal, 87 (2), 241-253. doi: 10. l l 77/0032885507303752 
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32. Sorensen, J. R., & Cunningham, M. D. (2007). Operationalizing risk: The influence of 
measurement choice on the prevalence and correlates of violence among incarcerated 
murderers. Journal of Criminal Justice, 35, 546-555. doi: l 0.10 l 6/j.jcrimjus.2007 .07 .007 

33. Cunningham, M. D. (2006). Dangerousness and death: A nexus in search of science and 
reason. American Psychologist, 61 (8), 828-839. doi:10.1037/0003-066X.61 .8.827 

34. Cunningham, M. D. (2006). Informed consent in capital sentencing evaluations: Targets 
and content. Professional Psychology: Research and Practice, 37 (5), 452-459. 
doi: 10 .1037 /0735-7028 .37 .5 .452 

35. Cunningham, M. (2006). Special issues in capital sentencing. In Conroy, M.A., Lyons, 
P. M., Jr., & Kwartner, P. P. (Eds.). Forensic mental health services in Texas [special 
issue, electronic version]. Applied Psychology in Criminal Justice, 2 (3), 205-236. 

36. Cunningham, M. D., & Sorensen, J. R. (2006). Actuarial models for assessment of prison 
violence risk: Revisions and extensions of the Risk Assessment Scale for Prison (RASP). 
Assessment, 13 (3), 253-265. doi: l O.l l 77/1073191106287791 

37. Cunningham, M. D., & Sorensen, J. R. (2006). Nothing to lose? A comparative 
examination of prison misconduct rates among life-without-parole and other long-term 
high security inmates. Criminal Justice and Behavior, 3 3 ( 6), 683-705. 
doi: 10.1177 /0093854806288273 

38. Cunningham, M. D., Reidy, T. J., & Sorensen, J. R. (2005). Is death row obsolete? A 
decade of mainstreaming death-sentenced inmates in Missouri. Behavioral Sciences & 
the Law, 2 3, 307-320. doi: I 0.1002/bsl.608 

39. Cunningham, M. D., Sorensen, J. R., & Reidy, T. J. (2005). An actuarial model for 
assessment of prison violence risk among maximum security inmates. Assessment, 12 ( l ), 
40-49. doi:10.1177/1073191104272815 

40. Cunningham, M. 0 ., Sorensen, J. R., & Reidy, T. J. (2004). Revisiting future 
dangerousness revisited: Response to Delisi and Munoz. Criminal Justice Policy Review, 
15 (3), 365-376. doi:10.1177/0887403404266462 

41. Shuman, D. W., Cunningham, M. D., Connell, M.A., & Reid, W. H. (2003). Interstate 
forensic psychology consultations: A call for refonn and proposal for a model rule. 
Professional Psychology: Research and Practice, 34 (3), 233-239. doi: l 0.1037/0735-
7028.34.3.233 

42. Cunningham, M. D., & Reidy, T .J. (2002). Violence risk assessment at federal capital 
sentencing: Individualization, generalization, relevance, and scientific standards. · 
Criminal Justice and Behavior, 29( 5), 512-53 7. doi: 10 .1177 /00938540223673 l 

43. Cunningham, M. D., & Vigen, M. P. (2002). Death row inmate characteristics, 
adjustment, and confinement: A critical review of the literature. Behavioral Sciences & 
the Law, 20 (1-2), 191-210. doi:10.1002/bsl.473 
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44. Cunningham, M. D., & Reidy, T. J. (2001 ). A matter of life or death: Special 
considerations and heightened practice standards in capital sentencing evaluations. 
Behavioral Sciences & the Law, 19 (4), 473-490. doi:10.1002/bsl.460 

45. Reidy, T. J., Cunningham, M. D., & Sorensen, J. (2001). From death to life: Prison 
behavior of former death row inmates in Indiana. Criminal Justice and Behavior, 28 ( I), 
62-82. doi: JO.l I 77/0093854801028001003 

46. Cunningham, M. D., & Reidy, T. J. (1999). Don't confuse me with the facts: Common 
errors in violence risk assessment at capital sentencing. Criminal Justice and Behavior, 
26 (1), 20-43. doi:10.l l 77/0093854899026001002 

47. Cunningham, M. D., & Vigen, M. P. (1999). Without appointed counsel in capital 
postconviction proceedings: The self-representation competency of Mississippi death row 
inmates. Criminal Justice and Behavior, 26 (3), 293-321. 
doi: l O. l l 77 /0093854899026003002 

48. Cunningham, M. D., & Reidy, T. J. (1998). An.tisocial personality disorder and 
psychopathy: Diagnostic dilemmas in classifying patterns of antisocial behavior in 
sentencing evaluations. Behavioral Sciences & the Law, 16 (3), 333-35 Li 

49. Cunningham, M. D., & Reidy, T. J. (1998). Integrating base rate data in violence risk 
assessments at capital sentencing. Behavioral Sciences & the Law, 16 (l), 71-95. 

Articles in edited law reviews: 

50. Lyon, A. D., & Cunningham, M. D. (2006) Reason not the need: Does the lack of 
compelling state interest in maintaining a separate death row make it unlawful? 
American Journal of Criminal Law, 33 (I), 1-30. 

Case reports, teaching points, profiles, and other commentary: 

5 1. Cunningham, M. D. (under review). Third party presence - attorneys [ ethics case 
commentary]. In G. Pirelli, R. Beattey, and P. Zapf(Eds.), The ethical practice of 
forensic psychology: A casebook. New York: Oxford. 

52. Cunningham, M. D. (under review). Addressing multiple psycholegal questions in a 
single evaluation [ethics case commentary]. In G. Pirelli, R. Beattey, and P. Zapf(Eds.), 
The ethical practice of forensic psychology: A casebook. New York: Oxford. 

53. Cunningham, M. D. (2014). Report on capital sentencing [case report). In K. Heilbrun, D. 
DeMatteo, S. Brooks Holliday, and C. LaDuke (Eds.), Forensic mental health 
assessment: A casebook, 2"'1 Edition (136-144). New York: Oxford. 

54. Cunningham, M. D.(2011). [Professional profile]. In C.R. Bartol and A. M. Bartol 
(Eds.), Introduction to Forensic Psychology: Research and Application, 3'd Edition (177-
179). Thousand Oaks, CA: Sage. 
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55. Cunningham, M. D. (2010). [Professional profile]. In R. M. Regoli and J. D. Hewitt, 
Exploring criminal justice: The essentials. Boston: Jones & Bartlett Publishers. 

56. Cunningham, M. D . (2007) Capital violence risk assessment [ case report]. In Mary A. 
Conroy and D. Murrie, Forensic assessment of violence risk: A guide for risk assessment 
and risk management (287-290). New York: John Wiley & Sons. 

57. Cunningham, M. D . (2002). Capital sentencing [case report]. In K. Heilbrun, G . 
Marczyk, and D. DeMatteo, Forensic mental health assessment: A casebook (152-171). 
New York: Oxford University Press. 

58. Cunningham, M. D. (2002). Competence to be executed [case report]. In K. Heilbrun, G. 
Marczyk, and D. DeMatteo, Forensic mental health assessment: A casebook (96-114). 
New York: Oxford University Press. 

59. Cunningham, M. D. (2002). How do you evaluate the accuracy of different sources of 
third-party infonnation? [teaching point]. In K. Heilbrun, G. Marczyk, and D. DeMatteo, 
Forensic mental health assessment: A casebook (171 -173). New York: Oxford 
University Press. 

60. Cunningham, M. D. (2002). Why and how do you attribute information to sources in a 
forensic mental health assessment? (teaching point]. In K. Heilbrun, G. Marczyk, and D. 
DeMatteo, Forensic mental health assessment: A casebook ( 114-115). New York: 
Oxford University Press. 

Articles in professional periodicals: 

61. Cunningham, M. D. (2001). Bias in capital sentencing evaluations [invited opinion 
column]. American Psychology and Law Society News, 21, 2, 8-9. 

62. Cunningham, M. D., & Reidy, T. J. (1998). Antisocial personality disorder vs. 
psychopathy as diagnostic tools. Prosecutor's Brief California District Attorneys 
Association, 20, 9-11. 

INVITED SCHOLARLY SYMPOSIA/ ADDRESSES 

I. Deadly error: The inability of capital juries to predict future violence. XXX.lll 
International Congress on Law and Mental Health. Amsterdam, Netherlands, July 2013. 

2. Who is the death penalty for? Detennining who lives and who dies at capital sentencing. 
Goldman Trust Colloquium. Oklahoma State University, Stillwater, Oklahoma, February 
2013. 

3. Sources of vicarious traumatization in death penalty cases. In the symposium: "The cost 
of being an expert: Vicarious traurnatization and forensic psychologists," with William E. 
Foote, Ph.D., Alan M. Goldstein, Ph.D., Dawn Hughes, Ph.D., and Julie Brovko, 
American Psychology-Law Society Annual Conference. Miami, Florida, March 2011. 
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4. Have credentials will travel: Questions and answers regarding interjurisdictional practice. 
Symposium with Solomon M. Fulero, Ph.D., Alex M. Siegel, Ph.D., Joseph Rollo, Ph.D., 
and Joel A. Dvoskin, Ph.D., American Psychology-Law Society Annual Conference. San 
Antonio, Texas, March 2009. 

5. How research can inform death penalty determinations. Invited address. Sam Houston 
State University: Spring Colloquium. Huntsville, Texas, February 2009. 

6. Informed consent: Essential consultations with attorneys in death penalty cases. Invited 
seminar for doctoral psychology students. Sam Houston State University. Huntsville, 
Texas, February 2009. 

7. The role of the forensic psychologist in death penalty litigation. Presenter. American 
Academy of Forensic Psychology: Workshop Series. San Francisco, California, May 
2008. 

8. Death penalty on trial. Symposium with Joel Dvoskin, Ph.D., Solomon Fulero, Ph.D., & 
Christopher Slobogin, J.D., Ph.D., American Psychological Association 115

th 
Annual 

Convention. San Francisco, California, August 2007. 

9. Implications of developmental research for juvenile adjudications. Invited address. 
Alabama Council of Community Mental Health Boards, Southern Poverty Law Center: 
33rd annual conference. Birmingham, Alabama, May 2007. 

10. The role of the forensic psychologist in death penalty litigation. Presenter. American 
Academy of Forensic Psychology: Workshop Series. San Diego, California, January 
2007. 

I I. Dangerousness and death: A nexus in search of science and reason. Invited award 
address, American Psychological Association 114

th 
Annual Convention. New Orleans, 

Louisiana, August 2006. 

12. The role of the forensic psychologist in death penalty litigation. Presenter. American 
Academy of Forensic Psychology: Workshop Series. La Jolla, California, March 2005. 

13. Informed consent in forensic evaluations. Symposium with Mary Connell, Ph.D., 
William Foote, Ph.D., & Daniel Shuman, J.D., American Psychology-Law Society 
Annual Conference. LaJolla, California, March 2005. 

14. Psychological evaluations in death penalty litigation. Presenter. Texas Psychological 
Association, Pre-convention workshop. Dallas, Texas, November 2003. 

15. The role of the forensic psychologist in death penalty litigation. Presenter. American 
Academy of Forensic Psychology: Workshop Series. Cincinnati, Ohio, September 2003. 

16. Competency to be executed. Symposium with Stanley Brodsky, Ph.D. & Patricia Zapf, 
Ph.D., American Psychology-Law Society Annual Conference. Austin, Texas, March 
2002. 
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TESTIMONY BEFORE COMMISSIONS AND LEGISLATIVE COMMITTEES 

Texas State Senate, Criminal Justice Committee, 79th Legislative Session, Austin, 2005 
Texas State Senate, Criminal Justice Committee, 78th Legislative Session, Austin, 2003 
Illinois Governor's Commission on Capital Sentencing, Chicago, 2002 

AMICI CURIAE 

Consultation and assistance in preparation of' 

Brief of Amici Curiae [Tasse, M., Everington, C., Salekin, K., Olley, J., Cunningham, M., 
Macvaugh, G., American Association on Intellectual and Developmental Disabilities] in 
Support of Warren Lee Hill, Jr.'s Petition for Writ of Habeas Corpus, in the Supreme Court 
of the United States (2013). 

Brief of the Amici Curiae, Texas Psychological Association and Texas Appleseed in Support of 
Appellant, Noah Espada vs. The State of Texas, in the Court of Criminal Appeals of Texas at 
Austin (2007). 

Brief of Amicus Curiae, American Psychological Association in Support of Defendant-Appellant, 
U.S. v. Sherman Lamont Fields in the United States Court of Appeals for the Fifth Circuit 
(2005). 

Cited as authority: 

Brief of Amici Curiae, Corrections Experts, in Support of Petitioner, in Alfred Prieto v. Harold 
Clark, Director, A. David Robinson, Deputy Director, and E. Pearson, Warden, No. 15-31, 
in the Supreme Court of the United States (2015), on Petition for a Writ of Certiorari to the 
United States Court of Appeals for the Fourth Circuit. 

Brief of Amici Curiae, American Association on Intellectual and Developmental Disabilities 
(AAIDD), and ARC of the United States, in Support of the Petition for a Writ of Certiorari 
in Juan Lizcano v. Texas, No. 15-65, in the Supreme Court of the United States (2015) on 
Petition for a Writ of Certiorari to the Court of Criminal Appeals of Texas. 

Brief of Amici Curiae, American Psychological Association, American Psychiatric Association, 
American Academy of Psychiatry and Law, Florida Psychological Association, National 
Association of Social Workers, and National Association of Social Workers Florida Chapter 
in Support of Petitioner in Freddie Lee Hail v Florida, No 12-10882, in the Supreme Court 
of the United States (2013). 

Brief as Amici Curiae, Capacity for Justice, Disability Rights Texas, Texas Appleseed, and the 
National Alliance on Mental Illness of Texas in Support of Petitioner, Billie Wayne Coble, in 
the Supreme Court of the United States on Petition for a Writ of Certiorari to the Texas 
Court of Criminal Appeals, No. 10-1271 (201 l) 
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Filing # 46849378 E-Filed 09/23/2016 01:37:51 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-CF-663BXXXMX 
STATE OF FLORIDA, 

Plaintiff, 

v. 

MARVIN CANNON, 
Defendant. 

I 

NOTICE TELEPHONIC HEARING 

PLEASE TAKE NOTICE that on Tuesday November Pt, 2016 at 9:30 a.m., after the 

scheduled Status Conference or as soon thereafter as counsel can be heard, (a) Motion for Order 

Directing The Department of Corrections to Remove Restraints or In the Alternative to Transport 

Marvin Cannon to Gadsden County for Testing and (b) Motion for Orders Directing the State 

Attorney to Immediately Ship any and All Records Generated In This Case to the Repository, and 

for Separate Orders to Gadsden County Sheriffs Department and Gretna Police Department to 

Immediately Ship any and all Records in this case to the Records Repository will be heard before 

the Honorable Jonathan Sjostrom, Chief Judge, at the Leon County Courthouse, 301 S. Monroe 

Street, Tallahassee, Florida 32301. 

PLEASE GOVERN YOURSELVES ACCORDINGLY 

1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTJFY that on this 23rd day September, 2016, I electronically filed 

the foregoing Notice of Hearing with the Clerk of the Circuit Comt by using the Florida Courts e

portal filing system which will send a notice of electronic filing to the following: The Honorable 

Johnathan Sjostrom, Circuit Comt Judge. Leon County Comthouse, 301 S. Monroe Street, #301 

E, Tallahassee, FL 32301-1861-9000 sjostromj@leoncountyfl.gov, gaussl@leoncountyfl.gov , 

Berdene Beckles, Assistant Attorney General, Berdene.Beckles@myfloridalegal.com 

capapp@myfloridalegal.com, , Richard Combs, Assistant State Attorney, I E Jefferson St ,# 

A Quincy, FL 32351-2405, combsr@leoncountyf1.gov, Sarah J. Rumph, Florida Depa1tment of 

Corrections, 501 S. Calhoun Street, Tallahassee, FL 32399-6538. I further certify that a copy has 

been furnished by U.S. Mail Marvin Cannon, DOC# NO 8 2 0 6 , Florida State Prison, Raiford, 

FL 32026. 

2 

Isl James. L. Driscoll, Jr. 
JAMES L. DRISCOLL, JR. 
Assistant CCRC 
Florida Bar No. 0078840 
Driscoll@ccmr.state.fl .us 

Isl David D. Hendry 
DAVID D. HENDRY 
Assistant CCRC 
Florida Bar No.0160016 
Hendry@ccmr.state.fl.us 

Isl Gregory W. Brown 
Fl01ida Bar No. 86437 
Assistant CCRC 
CAPITAL COLLATERAL REGIONAL 
COUNSEL - MIDDLE 
3801 Corporex Park Drive, Suite 210 
Tampa, FL 33619 
Brown@ccmr.state.tl.us 
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IN THE CIRCUIT COURT OF THE SECOND 
JUDICIAL CIRCUIT, IN AND FOR LEON COUNTY, FLORIDA. 

COURT MINUTES 

( 

PLAINTIFF(S) 
vs. 

DEFENDANT(S) 

HEARING: 

l ' 
Date:___tl .... _\ - \ <.o ~------

Judge:,...--~ :S.$f=-~Q. r-c-

Cler5 ( ~ L,.s~\j_~~"\__ 

Bailiff: --------

Case No.~~ ,C) ~~?p-C~~ 
~~~ '-"""' \ ~~~~ 

B~~cl C.~~~ 

A TTORNEY(S) FOR PLAINTIFF(S) 

\ 
A TTORNEY(S) FOR DEFENDANT(S) 

-~--c;; 
~~~ 

Type of Hearing: c:::~~\\..>....,s_ 
( I 

Courtroom: .---:~ \.\ --,--( --'1-, 
Court Reporter: ~C)C) \"\\ \ f~~ '(c:._<e_ 

SPECIAL NOTES: !'!:)oE<=l> - ~ ~ -r~~ 

«---AC)~~ - ~~\_~~ ~~<:::.~~ 
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Filing # 48387609 E-Filed 11/02/2016 09:50:48 AM 

STATE OF FLORIDA 

V. 

MARVIN CANNON, 
Defendant. 

I -------- --- ----

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-663-CFB 
FSC CASE NO. 13SC-46 

ORDER SETTING STATUS CONFERENCE AND MOTION HEARING FOR 
NOVEMBER 30, 2016, AT 1:30 P.M. 

AT THE LEON COUNTY COURTHOUSE 

THIS CAUSE came before the Court on the Status Conference held pursuant to Rule 

3.85l(c)(2) Florida Rule of Criminal Procedure, wherein the assigned judge shall hold a status 

conference at least every 90 days until the evidentiary hearing has been completed or the motion 

has been ruled on without a hearing and on Defendant's Motion for Order Directing the 

Department of Corrections to Remove Restraints or in the Alternative to Transport Marvin 

Cannon to Gadsden County for Testing and Motion for Orders Directing the State Attorney to 

Immediately Ship any and all Records Generated in this Case to the Repository, and for Separate 

Orders to Gadsden County Sheriffs Department and Gretna Police Department to Immediately 

Ship any and all Records in this Case to the Records Repository. 

WHEREFORE IT IS 

ORDERED AND ADJUDGED that Mr. Combs shall resubmit all public records 

generated in this case to the records repository by Tuesday, November 8, 2016. Mr. Combs 

shall give notice of any claimed exemptions. Mr. Combs shall further send a copy of all non

exempt public records to Defense Counsel by Tuesday, November 8, 2016. Counsel shall meet 

once before the November 30, 2016 scheduled hearing to resolve any disputes regarding the 

submission of the public records. The Court will conduct an in camera review of all claimed 
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exempt public records located at the Gadsden County Clerk's Office prior to the November 30, 

2016 scheduled hearing. 

It is further ORDERED AND ADJUDGED that a status conference and motion 

hearing shall be held on November, 30, 2016 at 1:30 pm., Courtroom 3H, at the Leon County 

Courthouse, 301 S. Monroe St., Tallahassee, FL. 
. ~ r 

DONE AND ORDERED this / 
- --!--- --

Copies to 

Berdene Beckles 
Assistant Attorney General 
Berdene.Beckles@myfloridalegal.com 
capapp@myfloridalegal.com 

Richard Combs 
State Attorneys Office 
combsr@leoncountyfl.gov 

James Driscoll 
CC RC-Middle 
Driscoll@ccmr.state. fl. us 

David Hendry 
Assistant CCRC 
Hendry@ccmr.state.fl.us 

Gregory Brown 
Assistant CCRC 
Brown@ccmr .state. fl. us 

Sarah J Rumph 
Florida Department of Corrections 
Rumph.sarah@mail.dc.state.fl.us 

Janine Robinson 
Assistant General Counsel 
Jan ineRobinson@fdle.state. fl. us 

Gadsden County Sheriffs Department 

2 

T AN SJOSTROM 
F CIRCUIT JUDGE 

Order I Judgement 
was E-Filed on 

II -d, -c)D I Co 
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· -. ~ J .,.... _,. . - ' 

( I·J ,~: ,.: . ~·; 

STATE OF FLORIDA'r '' •'. ;-, -: · ,;: ,./!/ •, V :.... - ••••• -..,.f, ~- \ . o, . • -..) ••• • • I 

G~.O~-DE~1 ccu;-,, TY i" L _:\ 

vs. 

MARVIN CANNON, 

Defendant. ________ / 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 10-663CFB 

AMENDED 
NOTICE OF COMPLIANCE BY STATE ATTORNEY 

TO: Pam Bondi, Attorney General, State of Florida, the Capitol, PL-01, Tallahassee, FL 32399 

The State Attorney for the Second Judicial Circuit gives notice to the Attorney General 

for compliance by redelivery of public records involving this case to the records depository.of 

the Secretary of State. To the best of my knowledge and belief, all public records in my 

possession that were produced in the investigation or prosecution of the case, except those 

previously filed in the trial court, have been copied indexed, and redelivered to the records 

repository of the Secretary of State as required by Florida Rules of Criminal Procedure 

3.852(e)(2). 

~ . I 
Richard H. Combs 
Assistant State Attorney 
1-A East Jefferson Street 
Quincy, FL 32351 

. ... ··· - -- - --·---
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.. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

was furnished to the following, via electronic mail, this -L day of November, 2016. 

The Honorable Jonathan Sjostrom, Judge 
Second Judicial Circuit 
Leon County Courthouse 
301 S. Monroe Street, #301-E 
Tallahassee, FL 32301 
Via mail: sjostromj@leoncountyfl.gov 

gaussl@leoncountyfl.gov (Lorraine Gause) 

Berdene Beckles, Assistant Attorney General 
Office of the Attorney General 
PL-01, The Capitol 
400 S. Monroe Street 
Tallahassee, FL 32399 
Email: Berdene.Beckles@myfloridalegal.com 

Sarah Rumph, Assistant General Counsel 
Department of Corrections, Office of the General Counsel 
501 S. Calhoun Street 
Tallahassee, FL 32399 
Email: Rumph.Sarah@mail.dc.state.fl.us 

James L. Driscoll, Esquire 
David D. Hendry, Esquire 
Gregory Brown, Esquire 
Capital Collateral Regional Counsel-Middle 
12973 N. Telecom Parkway 
Temple Terrace, FL 33619 
Email: Driscoll@ccmr.state.fl.us 

Hendry@ccmr.state.fl.us 
Brown@ccmr.state.fl.us 



Page 263

Filing# 48759292 E-Filed 11/10/2016 02:09:25 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-CF-663BXXXMX 
ST A TE OF FLORIDA, 

Plaintiff, 

v. 

MARVIN CANNON, 
Defendant. 

I -------------
NOTICE HEARING 

PLEASE TAKE NOTICE that on Wednesday November 30th, 2016 at 1:30 p.m. - 5:00 

p.m. or as soon thereafter as counsel can be heard Motion for Order Directing the Department of 

Corrections to Remove Restraints or in the Alternative to Transport Marvin Cannon to Gadsden 

County for Testing and Motion for Order Directing the State Attorney to immediately Ship any 

and all Records Generated in this Case to the Repository, and for Separate Orders to Gadsden 

County Sheriffs Department and Gretna Police Department to Immediately Ship any all Records 

in this Case to the Records Repository before the Honorable Jonathan Sjostrom, Chief Judge, at 

the Leon County Courthouse, 301 S. Monroe Street, Courtroom H, Tallahassee, Florida 32301. 

PLEASE GOVERN YOURSELVES ACCORDINGLY 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 10th day November, 2016, I electronically filed the 

foregoing Notice of Hearing with the Clerk of the Circuit Court by using the Florida Courts e

portal filing system which will send a notice of electronic filing to the following: The Honorable 

Johnathan Sjostrom, Circuit Court Judge. Leon County Courthouse, 301 S. Monroe Street, #301 

E, Tallahassee, FL 32301-1861-9000 sjostromj@leoncountyfl.gov , gaussl@leoncountyfl.gov , 

Berdene Beckles, Assistant Attorney General, Berdene.Beckles@myfloridalegal.com 

capapp@myfloridalegal.com, Richard Combs, Assistant State Attorney, 1 E Jefferson St,# A 

Quincy, FL 32351-2405, combsr@leoncountyfl.gov , Sarah J. Rumph, Florida Department of 

Corrections, 501 S. Calhoun . Street, Tallahassee, FL 32399-6538 

Sarah.Rumph@fdc.myflorida.com Major Shawn Wood, Gadsden County Sheriffs Department, 

339 E. Jefferson Street, Quincy,FL 32351, Janine Robinson, Florida Department of Law 

Enforcement, JanineR.obinsonftv,fdle.state..fl.us I further certify that a copy has been furnished by 

U.S. Mail Marvin Cannon, DOC# N08206, Florida State Prison, Raiford, FL 32026. 

2 
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3 

Isl James. L. Driscoll, Jr. 
JAMES L. DRISCOLL, JR. 
Assistant CCRC 
Florida Bar No. 0078840 
Driscoll@ccmr.state. fl. us 

Isl David D. Hendry 
DAVID D. HENDRY 
Assistant CCRC 
Florida Bar No.0160016 
Hendry@ccmr .state.fl. us 

Isl Gregory W. Brown 
Florida Bar No. 86437 
Assistant CCRC 
CAPITAL COLLATERAL REGIONAL 
COUNSEL - MIDDLE 
12973 N. Telecom Parkway 
Temple Terrace, Florida 33637-0907 
Brown(a),ccmr.state.fl.us 
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Filing# 48838182 E-Filed 11/14/2016 11:54:40 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-CF-663BXXXMX 
STATE OF FLORIDA, 

Plaintiff, 

v. 

MARVIN CANNON, 
Defendant. 

I 

CORRECTION TO NOTICE OF HEARING 

PLEASE TAKE NOTICE that the previously filed notice of hearing is con-ected to state 

that Major Shawn Wood will be receiving the Notice by U.S. Mail. 

PLEASE GOVERN YOURSELVES ACCORDINGLY 
CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 14th day November, 2016, I electronically filed the 

foregoing Notice of Hearing with the Clerk of the Circuit Court by using the Florida Courts e

portal filing system which will send a notice of electronic filing to the following: The Honorable 

Johnathan Sjostrom, Circuit Court Judge. Leon County Courthouse, 301 S. Monroe Street, #301 

E, Tallahassee, FL 32301-1861-9000 sjostromj@leoncountyfl.gov , gaussl@leoncountyfl.gov , 

Berdene Beckles, Assistant Attorney General, Berdene.Beckles@myfloridalegal.com 

capapp@myfloridalegal.com, Richard Combs, Assistant State Attorney, 1 E Jefferson St ,# A 

Quincy, FL 32351-2405, combsr@leoncountvfl.gov , Sarah J. Rumph, Florida Department of 

Corrections, 501 S. Calhoun Street, Tallahassee, FL 32399-6538 

Sarah.Rumph@fdc.myflorida.com, Janine Robinson, Florida Depa1tment of Law Enforcement, 

JanineRobinson@fdlc.state.fl.us I further certify that a copy has been furnished by U.S. Mail, 

1 



sect10368741 target page: 267

Page 267

Major Shawn Wood, Gadsden County Sheriffs Department, 339 E. Jefferson Street, Quincy,FL 

32351 and Marvin Cannon, DOC# N08206, Florida State Prison, Raiford, FL 32026. 

2 

Isl James. L. Driscoll, Jr. 
JAMES L. DRISCOLL, JR. 
Assistant CCRC 
Florida Bar No. 0078840 
Driscoll@ccmr.state.fl.us 

Isl David D. Hendry 
DAVID D. HENDRY 
Assistant CCRC 
Florida Bar No.0160016 
Hendry@ccmr.state.fl.us 

Isl Gregory W. Brown 
Fl01ida Bar No. 86437 
Assistant CCRC 
CAPITAL COLLATERAL REGIONAL 
COUNSEL - MIDDLE 
12973 N. Telecom Parkway 
Temple Terrace, Florida 33637-0907 
Brown@ccmr.state.fl.us 
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Filing # 48840795 E-Filed 11/14/2016 12:21:56 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. 

MARVIN CANNON, 
Defendant. 

CASE NO. 2010-CF-663BXXXMX 

I -------------

NOTICE OF FILING 

COMES NOW, the Defendant, by and through the undersigned counsel, and gives notice 

of filing the following: 

Affidavit of Mark D. Cunningham, Ph.D., ABPP 

This is in addition to the previous affidavit of Dr. Cunningham. 

I HEREBY CERTIFY that on this 14th day November, 2016, I electronically filed the 

foregoing Notice of Filing with attached Affidavit of Mark D. Cunningham, Ph.D., ABPP with the 

Clerk of the Circuit Court by using the Florida Courts e-portal filing system which will send a 

notice of electronic filing to the following: The Honorable Johnathan Sjostrom, Circuit Court 

Judge. Leon County Courthouse, 301 S. Monroe Street, #301 E, Tallahassee, FL 32301 -1861-9000 

sjostromj@leoncountytl.gov , gaussl(@leoncountyfl.gov , Berdene Beckles, Assistant Attorney 

General, Berdene.Beckles@myfloridalegal.com capapp@myfloridaJegal.com, Richard Combs, 

Assistant State Attorney, 1 E Jefferson St , # A Quincy, FL 32351-2405, 

1 
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combsr@leoncountyfl.gov, Sarah J. Rumph, Florida Department of Corrections, 501 S. Calhoun 

Street, Tallahassee, FL 32399-6538 Sarah.Rumph@fdc.mytlorida.com, Janine Robinson, Florida 

Department of Law Enforcement, JanineRobinson@fdle.state.fl .us. I further certify that a copy 

has been furnished by U.S. Mail, and Marvin Cannon, DOC# N08206, Florida State Prison, 

Raiford, FL 32026. 

2 

Isl James. L. Driscoll, Jr. 
JAMES L. DRISCOLL, JR. 
Assistant CCRC 
Florida Bar No. 0078840 
Driscoll@ccmr.state.fl.us 

Isl David D. Hendry 
DAVID D. HENDRY 
Assistant CCRC 
Florida Bar No.0160016 
Hendry@cc1m .state. tl. us 

Isl Gregory W. Brown 
Florida Bar No. 86437 
Assistant CCRC 
CAPITAL COLLATERAL REGIONAL 
COUNSEL - MIDDLE 
12973 N. Telecom Parkway 
Temple Terrace, Florida 33637-0907 
Brown@ccrnr.state.fl.us 
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MARK D. CUNNINGHAM, PH.D., ABPP 
Board Certified in Clinical Psychology - Board Certified in Forensic Psychology 

American Board of Professional Psychology 

Medical Dental Building, 509 Olive Way, Suite 703 
Seattle, Washington 98 l O l 

206-397-3848 
mdc@ markdcu1minglia111.com 

Licensed psychologist: Alabama #/564, Arizona #3662, Arka11sas #98-J7P, Colorado #2305, Delaware #8 1-0001047, 

Florida #PY8347, Idaho #PSY-379, [//inois #071-0060/0, Indiana #2004/J76A, Iowa •1316, Lo•i.siana #794, Nevada #PY0625, 

New York #0 / 71 I 1-1 {im,clive}, Oregon # / 333, Pennsylvania #PS0/ 6942. Tennessee #2255, Texas #22351, Washington #PY60)0741 / 

Affidavit of Mark D. Cunningham, Ph.D., ABPP 

I, MARK D. CUNNINGHAM, PH.D., ABPP, DECLARE AS FOLLOWS: 

I. I am a clinical and forensic psychologist licensed and qualified to practice 
psychology in the states of Florida, Alabama, Arizona, Arkansas, Colorado, Delaware, 
Idaho, Illinois, Indiana, Iowa, Louisiana, Nevada, New York [inactive], Oregon, 
Pennsylvania, Tennessee, Texas, and Washington. I attach my curriculum vitae. I am 
over age 21. I have personal knowledge of the facts contained in this declaration and am 
competent to testify about them. 

2. Postconviction counsel for Marvin Cannon, James Driscoll, Esq., Greg Brown, 
Esq., and David Hendry, Esq., have requested that I provide expert evaluation of Mr_ 
Cannon regarding capital sentencing mitigation and a potential Atkins claim. I have 
provided reports, affidavits/declarations, and/or testimony regarding Atkins-related issues 
in more than 35 capital cases in state or federal courts. 

3. I am the same Mark D. Cunningham, Ph.D., ABPP who previously provided an 
affidavit regarding the necessity of Mr. Cannon having his hands unrestrained in order to 
validly participate in intellectual and psychoeducational assessment. My special 
qualifications for performing Atkins evaluations were detailed in the prior affidavit and 
will not be repeated herein. 

4. Postconviction counsel for Mr. Cannon have requested that I provide a scientific 
and clinical basis for obtaining repeating IQ testing as an aspect of my postconviction 
evaluation of him. 

Necessity of assessment of Mr. Cannon for Atkins eligibility: 

5. An issue of literal life and death significance is whether Mr. Cannon is a person 
with intellectual disability (i.e., formerly mental retardation). Postconviction counsel 
have asked that I evaluate this question in my consultation in this matter. 

6. Terence "Terry" Leland, Ph.D., clinical psychologist, evaluated Mr. Cannon 
pretrial, including administration of the Wechsler Adult Intelligence Test, Fourth Edition 
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(WAIS-IV), a well-respected and well-standardized, multi-subtest, individually 
administered test of intellectual ability. 

7. Dr. Leland was not called to testify before the jury, but did subsequently testify at 
the Spencer Hearing. Dr. Leland testified that Mr. Cannon obtained a Full Scale IQ score 
of 77 on the WAIS-IV, which he classified as being in the borderline range. Dr. Leland 
was apparently not provided with Mr. Cannon's complete school record file, as he 
testified that he was unaware of any prior testing from the school records. 

Q: Before his entry into the Department of Corrections, were you provided with 
any other IQ testing? 

A: I'm not aware that there was any IQ testing. School records apparently had no 
psychological reports in them. There was no IEP, meaning it appears that he was 
not classified as ESE, so I'm not aware of any prior intelligence testing. [at 56] 

8. Contrary to Dr. Leland' s testimony, school records reflect that Mr. Cannon had 
had three historical administrations of various editions of the Wechsler and Stanford 
Binet scales, all of which were within eligibility for the IQ score prong (IQ< 75) for a 
diagnosis of intellectual disability (formerly mental retardation), when considering the 
standard error of measurement and the Flynn Effect. Mr. Cannon's historical Full Scale 
IQ scores on these administrations are: 

Date Test Full Scale IQ score Flynn effect-corrected 
IQ score 

05/93 SB-IV 73/75* 70/72 
05/93 WISC-R 62 56 
12/95 WISC-Ill 61 59 

*SB-JV standard score reflects M = l 00, sd = 16. Converting to Wechsler equivalent 
standard score (M=J00, sd=l5) = 75. 

9. As reflected above, Dr. Leland testified that, based on the records he had 
reviewed, Mr. Cannon had not had an IEP or been identified as having an educational 
exceptionality. This testimony was also in error. 

10. Gadsen County school records regarding Mr. Cannon reflect the 1995 evaluation 
of Charlotte Johnson-Davis, Ph.D., School Psychologist, detailing both IQ scores and 
adaptive functioning scores consistent with "Mentally Handicapped" (i.e., educational 
terminology for mental retardation to reduce labeling stigma). On 04/07/98, Mr. 
Cannon's primary educational "exceptionality" was specified as "Educable Mentally 
Handicapped" (i.e., educational terminology for mild mental retardation). The diagnosis 
of "Educable Mentally Handicapped" was repeated in educational ~taffings of Mr. 

Affidavit regarding additional IQ testing of Marvin Cannon, 11107/16 Page2 
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Cannon on 08/31/98 and 02/25/99. 

11. Other Gadsen County school records are also consistent with intellectual 
disability. These records reflect that Mr. Cannon was retained in 1st and 6th grades, and 
then enrolled in vocational programming. His grade performance was poor. Both 
standardized psychoeducational (academic achievement) and language assessments 
specify marked deficiencies, with standard scores that are significantly subaverage. A 
Social History regarding Mr. Cannon by Eleanor W. Fleming, M.S., School Social 
Worker, dated 05/08/96 described him as displaying speech and learning deficiencies. 
Academic and language deficiencies are thus demonstrated in school records in grade 
retention, poor grade performance, standardized testing, and family and school 
observation. These deficiencies impact conceptual, social, and practical adaptive 
functioning arenas. 

12. In the course of this interview, Mr. Cannon revealed conceptual, social, and 
practical adaptive functioning deficits that increase the index of suspicion that he is a 
person with intellectual disability. Mr. Cannon's description of his occupational 
functioning/farming is far more primitive than that suggested by his father's testimony at 
trial. 

13. Dr. Leland testified that he did not perform any assessment of Mr. Cannon's 
adaptive functioning [at 58-59]. Dr. Leland's conclusion that Mr. Cannon is not mentally 
retarded [at 58] was based the IQ test he administered, without awareness or integration 
of prior IQ assessments. His conclusion was also in the absence of awareness of school
based assessments of Mr. Cannon's adaptive skills, and without undertaking any 
assessment of adaptive skills himself. 

14. Dr. Leland did not acknowledge in his testimony that the WAIS-IV Full Scale IQ 
score must be considered in light of nonn obsolescence (i.e., Flynn effect). Correcting for 
this obsolescence produces an adjusted score of 75-76. 

15. In the face of the above delineated deficiencies in information, Dr. Leland's 
conclusion that Mr. Cannon is not a person with mental retardation (i.e., intellectual 
disability) cannot be considered dispositive. 

Rationale for not performing additional IQ testing: 

16. A case could be made that the four historical individually administered IQ tests 
(Stanford Binet, Wechsler scales) are significantly subaverage (i.e., :S 75) and thus 
consistently meet the IQ score prong for a diagnosis of intellectual disability. 

17. Interpreted as a hard number, the WAIS-IV Full Scale IQ score obtained by Dr. 
Leland is at the edge of intellectual disability eligibility. However, the SEM and Flynn 
effect illustrate that an IQ score may lack the preciseness to be utilized as a hard cut-off 

Affidavit regarding additional IQ testing of Marvin Cannon, I 1/07/16 Page 3 



Page 273

in making a diagnosis of intellectual disability. Consistent with this observation, DSM-5 
cautioned against applying rigid IQ score cut-offs in the diagnosis of Intellectual 
Disability. To detail: 

IQ test scores are approximations of conceptual functioning but may be 
insufficient to assess reasoning in real-life situations and mastery of practical 
tasks. For example, a person with an IQ score above 70 may have such severe 
adaptive behavior problems in social judgment, social understanding, and other 
areas of adaptive functioning that the person's actual functioning is comparable to 
persons with a lower IQ score. Thus, clinical judgment is needed in interpreting 
the results ofJQ tests. [at 37] 

18. Demonstrating this description of IQ scores being "approximations" of conceptual 
functioning, these scores may vary significantly from one administration of the same test 
to the next (test-retest), as well as from one instrument to another, even within the same 
family of tests. The highest observed score is not necessarily the most valid reflection of 
intellectual ability, rather simply one of what may be a number of data points. 

19. Rather than cherry picking Dr. Leland's administration of the WAIS-IV as the 
most accurate Full Scale IQ score, and thereby setting aside the historical IQ assessments, 
a statistical formula (Schneider 2012, 2013) can be applied to integrate/combine IQ 
scores. Application of this formula to the observed SB-4, WISC-R, WISC-III, and WAIS
IV Full Scale IQ scores obtained from Mr. Cannon yields a composite Full Scale IQ score 
of 66.83 ± 3.97 (95% C.l.). Application of this formula to the norm-obsolescence 
corrected Full Scale scores yields a composite Full Scale IQ score of 63.38 ± 3.97. 

20. The integrated composite score from historical IQ test administrations is well 
below IQ.:::70, without the benefit of SEM or correction for obsolete norms. The 
composite IQ score when utilizing IQ scores corrected for norm-obsolescence is even 
deeper in the significantly subaverage range. 

21 . If the composite IQ score( s) is accepted by the State and the Court as accurately 
addressing the IQ score prong for a diagnosis of intellectual disability, then additional IQ 
testing of Mr. Cannon is not necessary. 

Rationale for performing additional IQ testing: 

22. The State or the Court, however, may not accept the composite IQ score as the 
most accurate reflection of Mr. Cannon's intellectual ability. Several rationales could 
conceivably be asserted that the IQ score prong for a diagnosis of intellectual disability 
has not yet been met. 

23. None of the IQ testing to date has been accompanied by effort testing. 
Accordingly, an argument could be made that it is uncertain whether Mr. Cannon was 

Affidavit regarding additional IQ testing a/Marvin Cannon, 11107/16 Page4 
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trying to do his best during the administration of the historical IQ tests. Though it strains 
credibility that Mr. Cannon was deliberately dialing down his performance on IQ testing 
during his school years, particularly in the face of low academic achievement and third 
party ratings of his poor adaptive skills, such an argument is not unheard of in a contested 
Atkins proceeding. Of course, should the State and the Court accept the existing testing as 
reflecting good effort on Mr. Cannon's part, a "poor effort" rationale would not need to 
be tested by additional IQ and psychoeducational assessment accompanied by effort 
testing. 

24. An assertion may be made by the State or the Court that Mr. Cannon's adult 
intellectual capability improved over what he had demonstrated pre-18. Under this 
theory, the WAIS-IV Full Scale IQ score would be most reflective of Mr. Cannon's 
intellectual capability (and moral culpability) at the time of the offense. The school-based 
testing and diagnostic conclusion of "Educable Mentally Handicapped" (i.e., mild mental 
retardation) would then be relevant only to the third diagnostic prong (i.e., onset prior to 
age 18), rather than illuminating the IQ score diagnostic prong as well. Because the 
WAIS-IV Full Scale IQ score is substantially higher than the WISC-Rand WISC-Ill 
scores obtained in 1993 and 1995 respectively, additional testing is indicated to test the 
accuracy of the 2012 WA IS-IV score as reflective of Mr. Cannon' s abilities as an adult. 

25. The WAIS-IV record form completed by Dr. Leland in the course of 
administering the WAIS-IV to Mr. Cannon in 2012 is deficient of much information that 
should have been recorded. To illustrate, despite "completion time" blocks on the record 
form, Dr. Leland failed to record the completion time for items on any of the associated 
subtests: i.e., Block Design, Arithmetic, or Visual Puzzles. This raises the question of 
whether he was using a stopwatch, as is specified by the administration manual [at 39] 
and necessary to meet the conditions of standardized administration. Dr. Leland did not 
record Mr. Cannon's responses to the Digit Span items, and his notations of responses to 
the Vocabulary and Similarities items were cursory. Dr. Leland erroneously scored an 
item on the Vocabulary subtest. The totality of these deviations and potential deviations 
from standardized procedure point to a hurried and imprecise administration, with 
associated reduced confidence in the validity of the results. 

Deliberate spacing 

Affidavit regarding additional IQ testing of Marvin Cannon, I 1107 I I 6 Page 5 
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26. Under the above described rationale, the evaluation of Mr. Cannon's intellectual 
capabilities can better illuminated and broadened by utilizing the Stanford Binet, Fifth 
Edition (SB-5), as well as by the re-administration of the WAIS-N, accompanied by 
effort testing. The abilities sampled by these two instruments overlap in many, but not all 
respects. Utilizing both instruments increases the available information on this important 
question and adds to the validity of the assessment. 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST 
OF MY KNOWLEDGE AND _BELIEF, AND THAT I UNDERSTAND IT IS MADE 
FOR USE AS EVIDENCE IN COURT AND IS SUBJECT FOR PENALTY OF 
PERJURY 

Dated this ih day of November, 2016 at Seattle, Washington. 

~~c::: __ _ 
Ma/o. Cunningham, Ph.D., ABPP 

STATE OF WASHINGTON 

COUNTY OF KING 

ACKNOWLEDGMENT 

Before me, AMY KANAME, a notary public, on this day personally appeared MARK D. 
CUNNINGHAM, Ph.D., ABPP, known to me to be the person whose name is subscribed to 
the foregoing instrument and acknowledged to me that he executed the same for the purpose 
and consideration therein expressed. Given under my hand and seal of office this 71 

day of 
November, 2016. 

SEAL 

#AYKANAME 
Notlrf Patlc 

ltMlelWllllll,glon 
............. May15.2020 

Affidavit regarding additional IQ testing of Marvin Cannon, 11107 /16 Page 6 
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Filing # 49478043 E-Filed 12/01/2016 08:59:09 AM 

STATE OF FLORIDA 

V. 

MARVIN CANNON, 
Defendant. 

I - - --- ------- ---

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-663·CFB 
FSC CASE NO. 13SC-46 

ORDER ON STATUS CONFERENCE 

THIS CAUSE came before the Court on the Status Conference held on November 30, 

2016, pursuant to Rule 3 .851 ( c )(2) Florida Rule of Criminal Procedure, wherein the assigned 

judge shall hold a status conference at least every 90 days until the evidentiary hearing has been 

completed or the motion has been ruled on without a hearing. 

A status conference has been scheduled for February, 28, 2017. Counsel wishing to 

appear by telephone may do so. In this regard, those persons shall call 850-606-4210 just before 

the 9:30 a.m. status conference on February, 28, 2017. They are to enter the passcode 123456 

when prompted and will be joined on a conference call. Judge Sjostrom's judicial assistant, Ms. 

Lorraine Gauss, will then join the Chief Judge in the courtroom. One hour has been set aside for 

the status conference. 

WHEREFORE IT IS 

28, 2017 at 9:30 am. Courtroom 3H, at t 

Tallahassee, FL. 

DONE AND ORDERED this ~r---'-
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Copies to 

Berdene Beckles 
Assistant Attorney General 
Berdene.Beckles@myfloridalegal.com 
capapp@myfloridalegal.com 

James Beville 
State Attorneys Office 
BevilleJ@leoncountyfl.gov 

James Driscoll 
CC RC-Middle 
Driscoll@ccmr.state.fl.us 

David Hendry 
Assistant CCRC 
Hendry@ccmr.state.fl.us 

Gregory Brown 
Assistant CCRC 
Brown@ccmr.state.fl.us 

Sarah J. Rumph 
Florida Department of Corrections 
Rumph.sarah@maiI.de.state. fl .us 

Janine Robinson 
Assistant General Counsel 
JanineRobinson@fdle.state. fl. us 

2 
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Filing # 50154226 E-Filed 12/1 6/201 6 0 1: 17:51 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. CASE NO. 2010-CF-000663BXXXMX 

MARVIN CANNON, 

Defendant. 
I -------------

DEFENDANT'S TRANSPORT ORDER 

THIS CAUSE having come before the Court on the Defendant Marvin Cannon's Motion 

For Order Directing the Department of Corrections To Remove Restraints Or In the Alternative 

To Transport Marvin Cannon to Gadsden County For Testing, and the Court being otherwise 

fully advised in the premises, it is hereby ORDERED AND ADJUDGED that: 

1. The Gadsden County Sheritrs Office, or their designee, shall transport the body of 

Marvin Cannon, inmate (DOC # N08206 Black Male 04/16/1979 ) from Florida State Prison 

23916 NW 83rd Ave., Raiford, Florida 32083, or any other prison that the Department of 

Corrections is housing Marvin Cannon, to the Gadsden County Jail in Quincy, Florida, before 

10:00 a.m. January 6, 2017. 

2. The Gadsden County Sheriffs Office will house Marvin Cannon in the custody of the 

Gadsden County Jail for the purpose of allowing Dr. Mark Cunningham, Ph.D., to complete his 

psychological evaluation of Marvin Cannon. The Gadsden County Sheriffs Office shall allow 

Dr. Cunningham to enter the Gadsden County Jail, prior to 10 a.m., January 6, 2017 for purposes 

of conducting an evaluation of Marvin Cannon. The Gadsden County Jail shall allow Dr. 

1 
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Cunningham to bring all testing materials necessary for Dr. Cunningham to complete his 

evaluation. The Gadsden County Sheriffs Office shall allow Dr. Mark Cunningham at least 7 

hours of evaluation time, exclusive of breaks and meals, in a full contact interview room in the 

Gadsden County Jail. 

3. While Dr. Cunningham conducts his evaluation, the Gadsden County Sheriff shall 

unshackle and remove all restraints from the hands of Marvin Cannon to allow Dr. Cunningham 

to complete his evaluation, including but not limited, to IQ testing. The Gadsden County Sheriff 

shall allow Dr. Mark Cunningham to complete his evaluation of Mr. Cannon confidentially. 

4. Upon completion of Dr. Cunningham's evaluation, the Gadsden County Sheriffs 

Office shall return Marvin Cannon to the Florida State Prison, or any other Department of 

Corrections facility the Department of Corrections authorized for the incarceration of Marvin 

Cannon. 

DONE AND ORDERED in chambers in Gads 

2016. 

Copies furnished to: 

The Gadsden County Sheriffs Office 
Transport Officer 
339 E. Jefferson St. 
Quincy, FL 32351 

Berdene Beckles 
Assistant Attorney General 
Office of the Attorney General 
PL-01 The Capitol 
Tallahassee, Florida 32399 
CapApp@myfloridalegal.com 

2 

.£ 
·~-....... ,, Florida ~ day of December 

o e Jonathan Sjostrom 
Circuit Court Judge 

' 

Berdene.Beckles@myfloridalegal.com 
(via e-mail) 

Richard Combs 
Assistant State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
1 E Jefferson St # A 
Quincy, Florida 32351 
combsr@leoncountyfl.gov 
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James A. Beville 
Assistant State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
1 E Jefferson St# A 
Quincy, Florida 32351 
bevillej@leoncountyfl.gov 

Sarah J. Rumph 
Florida Department of Corrections 
501 S Calhoun St 
Tallahassee, FL 32399-6548 
Office: 850-717-3622 
Cell: 727-515-8952 
Sarah.Rumph@FDC.MyFlorida.com 

3 

Greg Brown 
brown@ccmr.state.fl.us 
Assistant CCRC-M 

James Driscoll Jr. 
driscoll@ccmr.state.fl.us 
Assistant CCRC-M 

David Hendry 
hendry@ccmr.state.fl.us 
Assistant CCRC-M 

12973 N. Telecom Parkway 
Temple Terrace, FL33637 
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Filing# 50643154 E-Filed 12/30/2016 01: 11 :44 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, CASE NO.: 2010-CF-000663BXXXMX 

vs. 

MARVIN CANNON, 

Def end ant. / 

THE FLORIDA DEPARTMENT OF LAW ENFORCEMENT'S 
MEMORANDUM REGARDING REGARING CAPITAL POSTCONVJCTION 

IN CAMERA INSPECTION OF AGENCY PUBLIC RECORDS 

The Florida Department of Law Enforcement ("FDLE"), by and through 

undersigned counsel, submits a memorandum of law regarding in camera inspection of capital 

collateral postconviction public records under Florida Rule of Criminal Procedure 3.852 ("Rule 

3.852"), in accordance with the status conference held before this Court on November 30, 2016. 

FLORIDA RULE OF CRIMINAL PROCEDURE 3.852 

1. Florida Rule of Criminal Procedure 3.852 ("Rule 3.852") is a discovery 

rule for postconviction production of public records of agencies who participated in the 

investigation or prosecution of capital defendants. See, In re Amendments to Florida Rule of 

Criminal Procedure 3.852, 140 So.3d 507 (Mem) (Fla. 2014 ). Since its inception in 1996, 

Fiorida's capitai postconviction discovery Rule 3.852 "has been based on the broad pubiic 

records production" authorized under Florida Statutes Chapter 11 9, Florida Public Records Act 

("Chapter 119"). 1 See, In re Amendments to Florida Rule of Criminal Procedure 3.851, 3.852, 

and 3.993, 797 So.2d 1213, 1217 (Mem) (Fla. 2001); see also, Thompson v. State, 759 So.2d 

650, 659 (Fla. 2000). 

1
/ "Public records" are those defined by Florida Statutes Section ll9.0l I. Rule 3.852(a) and (b). 
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2. Upon the Florida Supreme Court's affinnance of a capital defendant's 

death sentence and a law enforcement agency's receipt of the same, Rule 3.852(e)(4) mandates 

that the agency shall copy and index all public records produced in the investigation of the case 

and deliver to the Florida Department of State, Capital Postconviction Public Records Repository 

("Repository").2 The agency must do so within 90 days of receipt of the affirmance of death. Id. 

3. As a matter of course, agency public records submitted to the Repository 

contain confidential and/or exempt information under Chapter 119, as well as other sections of 

Florida Statutes. RuJe 3.852(f) specifically applies to confidential and/or exempt public records 

delivered to the Repository and provides, 

Any public records delivered to the records repository . . • 
that are confidential or exempt from the requirements of 
section 119 .07, Florida Statutes . . . must be separately 
contained, without being redacted, and sealed. 

Rule 3 .852(f)(l ). For example, two (2) packages for records would be sent lo the Repository, 

one sealed package containing the unredacted version (labeled "Exempt") and the second copy 

containing redacted records (labeled "Non-Exempt"). These records are identical , but for one set 

is redacted and the other is not. The sealed "Exempt" package may not be opened absent an 

order of the trial court. 

4. Further, an agency's submission to the Repository includes a detailed 

index of statutory exemptions for confidential and/or exempt information, contained within 

properly sealed exempt records and subject to redaction. Rule 3.852(±)(1). A copy of the Exempt 

and Non-Exempt Indexes submitted by FDLE in this case is attached for reference, as Attachment 

A. The agency asserting the exemption has the burden to show the records claimed to be 

2
/ The " records repository" is the iocation designated by the secretary of state pursuant to section 27 .708 i (3), 

Florida Statutes, for archiving capital postconviction public records. Fla. R. Crim. P. 3.852(b )(3). 

2 
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confidential or exempt, fall withfo the statutory requirements. Lightbourne v. McCoilum, 969 

So.2d 326, 333 (Fla. 2007). 

5. If a particular statutory exemption is questioned or challenged, Rule 

3.852(f)(3) states that the defendant "must file a motion for in camera inspection within 30 days 

of receipt of the notice of delivery of sealed records" to the Repository. Otherwise, "the in 

camera inspection will he deemed waived." Id. 

6. The procedure to be employed by a trial court to resolve public records 

disputes in capital postconviction cases, including in camera inspections of exempt records under 

Rule 3.852(f), was set forth by the Florida Supreme Court in Walton v. Dugger, 634 So.2d 1059 

(Fla. 1993). The Walton Court explained, 

[ w ]hen ... certain statutory exemptions are claimed by the 
party against whom the records request has been filed or 
when doubt exists as to whether a particular document must 
be disclosed, the proper procedure is to furnish the 
document to the trial judge for an in camera inspection . . . . 
At that time, the trial judge can properly determine if the 
document is, in fact, subject to a public records disclosure. 

Walton, 634 So.2d, 1061- 62 (Fla. 1993). See also, State v. Coney, 845 So.2d 120, 136-37 

(2003) (no claim of error or abuse of discretion in denial of records request as to sealed 

documents); Cooper v. State, 856 So.2d 969, 974 (Fla. 2003) (following in camera review, the 

trial court concluded that the statutory exemptions were well founded and the trial court did not 

e1T denying release of exempt public records); and Johnson v. State, 904 So.2d 400, 403-05 (Fla. 

2005) (trial court fo1lowed appropriate procedure to evaluate sealed exempt records and if the 

court decides a document is not exempt, it must be released). 

7. However, if circumstances warrant, the trial judge may hold an evidentiary 

heaiing to consider the application of statutory exemptions, or whether the requested documents 

were public records subject to disclosure. See, Downs v. State, 740 So.2d 506, 510 (Fla. 1999) 

3 
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(the trial com1 must hold an evidentiary hearing unless the motion and record conclusively show 

that the defendant is entitled to no relief). The trial court's ruling on a public records issue will 

be sustained, absent an abuse of discretion. Dennis v. State, 109 So.3d 680, 698 (Fla. 2012), 

citing Hill v. State, 921 So.2d 579, 584 (Fla. 2006). 

8. Even where an agency's claimed exemptions are legally sufficient and 

comply with Florida law, the trial court may auth01ize disclosure of confidential or exempt 

records upon a "showing of good cause." See, B,yan v. State, 753 So.2d 1244, 1247 (Fla. 2000). 

For example, although DNA analytical data is confidential and exempt from disclosure (see 

discussion below), under appropriate circumstances, such as the defendant's use of a 

postconviction expert witness, the t1ial court may find "good cause" to release the otherwise 

confidential infonnation. 

9. Common exan1ples of information contained in postconviction public 

records which are confidential and/or exempt from disclosure include, but are not limited to: 

a. Latent fingerprints and biometric identification infonnation ("any 

record of friction iidge detail; fingerprints; palm prints and footprints"). F.S.§119.071(5)(g). 

b. DNA analysis and the comparison of analytic results (DNA 

comparison cha1is, allele tables and raw electronic data). F.S. §943.325(14) and §760.40(2)(a), 

(knowingly or intentionally disclosing a DNA record is a first degree misdemeanor, in 

accordance with §§943.325(] S)(b)l and 760.40(2)(b), F.S.). 

c. Social security numbers held by an agency are confidential and exempt 

in accordance with F.S. § 119.071 (5)(a)5. 

d. FBI Criminal Justice Information and Florida Criminal Justice 

Infonnation Services Information/State Identification Number, provided from federal criminal 

4 
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justice information systems shall not be disseminated, except in accordance with the National 

Crime Prevention and Privacy Act. F.S. 943.053(2). 

e. Patient records are confidential m accordance with F .S. §§ 

395.3025(4), (7), and (8), F.S., as well as the Health Insurance Portability and Accountability 

Act (HIP AA) Privacy Rule. 

f. "Highly restricted personal information" contained in a motor vehicle 

record is confidential pursuant to F.S. § l 19.0712(2)(b) and the Federal Driver's Privacy 

Protection Act. 

11. The foregoing briefly discussed I) confidential and exempt public records 

submitted to the Repository following, an affinnance of death in capital cases, by agencies who 

participated in the underlying investigation or prosecution; and 2) the procedure the trial court 

follows when an in camera inspection of the confidential and exempt records is requested 

regarding the exempt records. It is not intended to address other Rule 3.852 public records issues 

or subsections such as defendant demands for supplemental or additional public records. 

5 

Respectfully submitted, 

SON 

Florida Department of Law Enforcement 
Post Office Box 1489 
Tallahassee, Florida 32302-1489 
Telephone: (850) 410-7676 
Jani neRobi.nson@fdle. state. fl . us 
Florida Bar No. 865966 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished to the 
following, via E-filing porta1 and electronic mail, this 30th day of December, 2016: 

The Honorable Jonathan Sjostrom, Chief Judge 
Second Judicial Circuit 
301 South Monrne Street, Room 301-D 
Leon County Courthouse 
Tallahassee, FL 32301 
Via mail: Gau,:;sL@leoncountyfl.gov 

Berdene Beckles, Assistant Attorney General 
Office of the Attorney General 
PL-01, The Capitol 
400 South Monroe Street 
Tallahassee, FL 32399 
Email: berdene.beckles@myfloridalegal.com 

Richard Combs, Assistant State Attorney 
Office of the State Attorney, 2nd Judicial Circuit 
IO East Jefferson Street 
Quincy, FL 32351 
Email: combsr@leoncountyfl.gov 

Sarah Rumph, Assistant General Counsel 
Depaitment of Corrections, Office of the General Counsel 
501 South Calhoun Street 
Tallahassee, FL 32399 
Email: Rumph.Sarah@mail.dc.state.fl.us 

James Driscoll, Esquire 
David Hendry, Esquire 
Gregory Brown, Esquire 
Capital Collateral Regional Counsel-Middle 
i2973 N. Telecom Parkway 
Temple Terrace, FL 33619 
Email: Driscoll@ccmr.state.tl,us 

Hendry@ccmr.state.fl.us 
Brown@ccmr .state. fl. us 
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(FDLE PRR 2016-1391) 

ARCHIVES REPOSITORY - EXEMPT DOCUMENTS 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA CASE NO. 10-663CFB 

vs. 

MARVIN CANNON 

Exempt Index 

LAB #20100103098 

20100103098_evidence_photos.pdf (24 pp. ): 

s. 119.0712(2)(a), F.S. 
21 , 22, 23) 

s . 322.142(4)(c), F.S. 

s. 119.071(5)(b), F.S. 
17) 

Personal information contained in a motor vehicle record (pp. 13, 14, 15, 

Driver license photographs and signatures (pp. 13, 14, 21 , 22, 23) 

Bank, debit, charge and credit card account numbers (pp. 13, 14, 15, 16, 

20100103098_scene_photos1.pdf (83 pp.): 

s. 406.136, F.S. 

s. 119.0712(2)(a), F.S. 

s. 322.142(4)(c), F.S. 

Records depicting killing of a person (pp. 29, 31, 32, 34-38, 45, 48, 50) 

Personal information contained in a motor vehicle record (p. 35) 

Driver license photographs and signatures (p. 35) 

20100103098 scene photos2.pdf (90 pp.): - -

s. 406.136, F.S. Records depicting killing of a person (pp. 33, 34, 35, 36, 37, 38, 39, 40, 
41,42,43, 44, 45,46, 47, 48, 49,50,51 , 52-66) 

20100103098_wallet_photos.pfd (28 pp.): 

s. 119.071(5)(b), F.S. 

20100103098 81O.pdf (219 pp.): 

Bank, debit, charge and credit card account numbers (pp. 16, 17) 

s. 943.325( 14 ), F .S. The results of a DNA analysis and the comparison of analytic results shall 
be released only to cr iminal justice agencies, as defined in s. 943.045 at the request of the agency. 

Otherwise, such information is confidential and exempt from s. 119.07(1) and s. 24(a), Art. I of the State 
Constitution. (pp. 6, 25-37, 76-85, 87, 88, 96-106, 114-127, 146-176, 195-218) 

s. 760.40(2)(a), F.S. Except for purposes of criminal prosecution, except for purposes of 
determining paternity as provided in s. 409.256 or s. 7 42 .12( 1 ), and except for purposes of acquiring 
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specimens as provided in s. 943.325, DNA analysis may be performed only with the informed consent 
of the person to be tested, and the results of such DNA analysis, whether held by a public or private 
entity, are the exclusive property of the person tested, are confidential, and may not be disclosed 
without the consent of the person tested. Such information held by a public entity is exempt from the 
provisions of s. 119.07( 1) and s. 24(a), Art. I of the State Constitution. (pp. 6, 25-37, 76-85, 87, 88, 96-

106, 114-127, 146-176, 195-218) 

20100103098autopsy_photos1 .pdf (82 pp.): 

s. 406.136, F.S. Records depicting killing of a person (pp. 3-37, 45-82) 

20100103098autopsy_photos2.pdf (52 pp.): 

s. 406.136, F.S. 

20100103098 CS.pdf (130 pp.): 

s. 119.0712(2}(a), F.S. 
128) 

s. 322.142(4)(c), F.S. 

s. 406.136, F.S. 

s. 119.071 (5)(b), F.S. 

Records depicting killing of a person (pp. 1-52) 

Personal information contained in a motor vehicle record (pp. 15, 67, 126-

Driver license photographs and signatures (pp. 15, 67} 

Records depicting killing of a person {pp.59-62, 83-86) 

Bank, debit, charge and credit card account numbers (p. 67) 

s. 119.071(5)(9), F.S. Fingerprint Standards - Biometric identification information is exempt. 
This includes all latent prints and all standard prints (rolled fingerprints, prints on fingerprint cards, etc.), 
palm prints and footprints (pp. 90-91) 

20100103098 LP.pdf (38 pp.): 

s. 119.071(5)(b), F.S. Bank, debit, charge and credit card account numbers (p.11) 

2 
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(FDLE PRR 2016-1391) 

ARCHIVES REPOSITORY - NON-EXEMPT DOCUMENTS 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN ANO FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA CASE NO. 10-663CFB 

vs. 

MARVIN CANNON 

Non-ExemQt Index 

LAB #20100103098 

20100103098_Clothing_photos.pdf (33 pp.): 

No Redactions 

20100103098_evidence_photos_redacted.pdf (24 pp.): 

s. 119.0712(2)(a}, F.S. 
21 . 22, 23) 

s. 322.142(4){c), F.S. 

s. 119.071(5)(b), F.S. 
17) 

Personal information contained in a motor vehicle record (pp. 13, 14, 15, 

Driver license photographs and signatures (pp. 13, 14, 21, 22, 23) 

Bank, debit, charge and credit card account numbers (pp. 13, 14, 15, 16, 

20100103098_knife_photos.pdf (15 pp.): 

No Redactions 

20100103098_knives_photos.pdf (9 pp.): 

No Redactions 

20100103098_scene_photos1_redacted.pdf (83 pp.): 

s. 406.136, F.S. 

s. 119.0712(2)(a), F.S. 

s. 322.142(4)(c), F.S. 

Records depicting killing of a person (pp. 29, 31, 32. 34-38, 45, 48, 50) 

Personal information contained in a motor vehicle record (p. 35) 

Driver license photographs and signatures (p. 35) 

20100103098_scene_photos2_redacted.pdf (90 pp.): 

s. 406.136, F.S. Records depicting killing of a person (pp. 33, 34, 35, 36, 37, 38, 39, 40, 
41, 42.43,44,45,46,47,48, 49, 50, 51 , 52-66) 
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20100103098_truck_photos1 .pdf (90 pp.): 

No Redactions 

20100103098_truck_photos2.pdf (90 pp.): 

No Redactions 

20100103098_truck_photos3.pdf (92 pp.): 

No Redactions 

20100103098_truck_photos4.pdf (90 pp.): 

No Redactions 

20100103098_truck__photos5.pdf (83 pp.): 

No Redactions 

20100103098 _ wallet_photos_redacted.pdf (28 pp.): 

s. 119.071(5)(b), F.S. Bank, debit, charge and credit card account numbers (pp. 16, 17) 

20100103098_woods_photos.pdf (16 pp.): 

No Redactions 

20100103098 -A {powerpoin1 slideshow).pdf (6 pp.): 

No Redactions 

20100103098 - B (powerpoint slideshow).pdf (6 pp.): 

No Redactions 

20100103098 - C (powerpoint slideshow).pdf (6 pp.): 

No Redactions 

20100103098 - D (powerpoint slideshow).pdf (6 pp.): 

No Redactions 

20100103098- scene sketch.pdf (1 p.): 

No Redactions 

20100103098 BIO_redacted.pdf (219 pp.): 

2 
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s. 943.325(14), F.S. The results of a DNA analysis and the comparison of analytic results shall 
be released only to criminal justice agencies, as defined in s. 943.045 at the request of the agency. 

Otherwise, such information is confidential and exempt from s. 119.07(1) ands. 24(a), Art. I of the State 
Constitution. (pp. 6, 25-37, 76-85, 87, 88, 96-106, 114-127, 146-176, 195-218) 

s. 760.40(2){a), F.S. Except for purposes of criminal prosecution, except for purposes of 
determining paternity as provided in s. 409.256 or s. 7 42.12(1 ), and except for purposes of acquiring 
specimens as provided ins. 943.325, DNA analysis may be performed only with the informed consent 
of the person to be tested, and the results of such DNA analysis, whether held by a public or private 
entity, are the exclusive property of the person tested, are confidential, and may not be disclosed 

without the consent of the person tested. Such information held by a public entity is exempt from the 
provisions of s. 119.07{ 1) and s. 24(a), Art. I of the State Constitution. (pp. 6, 25-37, 76-85, 87, 88, 96-
106, 114-127, 146-176, 195-218) 

20100103098autopsy _photos 1 _redacted.pdf (82 pp.): 

s. 406.136, F.S. Records depicting killing of a person (pp. 3-37. 45-82) 

20100103098autopsy_photos2_redacted.pdf (52 pp.): 

s . 406.136, F.S. Records depicting killing of a person (pp. 1-52) 

20100103098 CS_redactod.pdf (130 pp.): 

s. 119.0712(2)(a), F.S. 
128) 

s. 322.142(4)(c), F.S. 

s. 406.136, F.S. 

s . 119.071 (5)(b ), F.S. 

Personal information contained in a motor vehicle record (pp. 15, 67, 126-

Driver license photographs and signatures (pp. 15, 67) 

Records depicting killing of a person (pp.59-62, 83-86) 

Bank. debit, charge and credit card account numbers (p. 67} 

s. 119.071 (5)(g), F.S. Fingerprint Standards - Biometric identification information is exempt. 
This includes all latent prints and all standard prints (rolled fingerprints, prints on fingerprint cards, etc.), 

palm prints and footprints (pp. 90-91) 

20100103098 DIGITAL.pdf (11 pp.): 

No Redactions 

20100103098 LP _redacted.pdf (38 pp.): 

s. 119.071 (5)(b ), F .S. 

20100103098 Trace.pdf (76 pp.): 

No Redactions 

Bank, debit, charge and credit card account numbers (p.11) 

3 
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Flor i da Depa r t ment of La w En forcement 
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20100103098 BIO_ redacted; 20100103098autopsy_photosl_ redac ted; 
20100l03098autopay__photos2_ redacted; 20100103098 CS_ redacted; 20100103098 DIGITAL; 
20100103098 LP_ redacted; 20100103098 Trace 

STATE OF FLORD A 
DEPARTMENT OF STATE 

Division of Library and 
Information Services 

Form LSSE200 R 09-2004 
Records Storage Box Label 

~--" L .. A__~· :AJ.nti I,;vA,._•n-1;. 



s
e
c
t
1
0
3
9
8
4
0
1
 
t
a
r
g
e
t
 
p
a
g
e
:
 
2
9
4

P
ag

e 
29

4

-~ 
,. i:--~ .... 

~ . r ~ 

·w 1:·.· .. ' . 
' 

. ) i. ' ' .. . 

,LL) 
u .,. 

M 
I 

a s r 
\1 

-
AGENCY NAME & ADDRESS CUSTOMER BOX NUMBER (if applicable] 

Florida Departmenc of Law Enforcement 
Office of General Counsel 
2331 Phillips Road 
Tallahassee Florida 32308 

RETENTION SCHEDULE NUMBER: ITEM NUMBER: 

RECORD SERIES TITLE: . s 1739 

FROM DATE: 
mrr 

TO DATE: 
mrr 

I I 
dd yyyy 

I I 
dd yyyy 

DESCRIPTION OF RECORDS (When describing records, avoid vague terms such as "Miscellane<ius." If describing a person's files, include the 
person's position t itle. For example, rather than saying "Bob Smith's Files." use "Director of Marketing Bob Smith's Promotion Planning Files" instead. 

Make a note of the range of records in the box for future referei,ca.) : 

STATE OF FLORIDA vs. MARVIN CANNON 
CASE NO.: l0-663CFB 
EXEMPT RECORDS: 20100103098_evidence_photos; 20100103098_ scene_pbotosl; 
20100103098_scene_photos2; 20100103098_wallet_photos; 20100103098 BIO; 
2 0100103098autopsy_photosl; 20100103098autopsy_pbotos2; 20100103098 CS; 20100103098 LP 

STATE OF FLORIDA 
DEPARTMENT OF STATE 

Dillisioo of Library and 
lnformalion Service~ 

Form LS5E200 R 09-2004 Records Storage Box Labe· 

~ 

v.~ 
,. ,'?1 

~ ' 
. 

' 

... 

~ 
fJ 

,., 



Page 295

Filing # 50901908 E-Filed 01/09/2017 08:46:55 AM 

SECOND CIRCUIT COURT, GADSDEN COUNTY, FLORIDA 

State of Florida 
V. 

Marvin Cannon, Defendant./ 
Case: 2010CFB00663 

Order Regarding Public Records 

This matter is before the court following in camera review, pursuant to Rule 
3.852, Florida Rules of Criminal Procedure, of public records. The Court found no 
Brady material. A matrix recording my review of the documents is attached. 

The FDOC produced more than a thousand pages with many pages containing 
multiple redactions. The Department provided a list of multiple statutory 
exemptions. No particular exemption is linked to any particular redaction. 

I am left with the impression that counsel made no effort to separate the 
meaningful from the irrelevant and redundant. The parties do not seem to have 
made effort to narrow the issues to genuine disputes. 

The law makes this process mandatory. The Florida Supreme Court expects that 
the court will be required only to determine "close calls." Yet the parties seem 
resistant to cooperating to reduce the burden of this task. Thus the court 
reviewed every page and every redaction. 

The only redactions that seem to contain information potentially implicating 
institutional security are what appear to be FDOC computer codes. I say potential 
because the codes are meaningless to me. 

Many redactions seem ill-considered. For example, the Department of 
Corrections produced multiple copies and portions of copies of the Supreme 
Court's opinion affirming the final judgment in this case, redacting the names of 
the victims. Of course, the opinion is published in the official reporter as well as 
on the Florida Supreme Court's website. Similarly, the Department of Corrections 
produced multiple copies and portions of copies of this court's sentencing order 

1 
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with similar redactions and also redacting discussions of Mr. Cannon's and the co
defendant's mental health. Of course, the court's sentencing order is contained 
in the publicly available court file. The confidentiality benefit seems theoretical. 
The benefit to the defendant of production is similarly questionable. 

The Department of Corrections produced many, many documents that redact the 
defendant's own social security number, fingerprints and other personal 
information. Protecting the confidentiality of the defendant's personal 
information from the defendant seems unproductive. Of course, in many 
instances the content is obvious despite the redaction, so producing the 
information is of little added value. 

The Florida Department of Law Enforcement produced all the trial exhibits in the 
case as well as the documents, reports and evidence from the crime scene 
investigation. The FDLE provided a meaningful log of exemptions linking each 
claimed exemption to a specific statutory claim. While these exemptions apply, I 
conclude that post-conviction counsel has a compelling need to review all 
documents produced by FDLE in their entirety to provide effective post-conviction 
representation. 

The Florida Department of Highway Safety and Motor Vehicles produced very 
limited documentation regarding this case. To the extent that any exemption 
applies to this information, I conclude that post-conviction counsel has a 
compelling need to review all documents produced by FDLE in their entirety to 
provide effective post-conviction representation. 

Similarly, the Leon County Sheriff' s Department provided investigative reports 
concerning Mr. Cannon's involvement in a 2004 carjacking case. This case formed 
the basis for disputes during the penalty phase case. While exemptions may 
apply to portions of this information, I conclude that post-conviction counsel has 
a compelling need to review all documents produced by FDLE in their entirety to 
provide effective post-conviction representation. 

2 
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CONCLUSION 

For all these reasons it is hereby ORDERED: 

1. Florida Department of Correction, Archive Box No. 7133. FDOC shall 
produce unredacted copies of all documents to CCRC except for those 
documents containing FDOC computer codes. 

2. Florida Department of Law Enforcement, Archive Box No. 7192. FDLE 
shall produce unredacted copies of all documents to CCRC. 

3. Florida Department of Highway Safety and Motor Vehicles, Archive Box 
7221. FDHSMV shall produce unredacted copies of all documents to CCRC. 

4. Leon County Sheriff's Office, Archive Box No. 7178. The Leon County 
Sheriff's Office shall produce unredacted copies of all documents to CCRC. 

5. CCRC shall not give unredacted copies of the documents produced to 
any person except employees of the office of post-conviction counsel. 
CCRC may show the unredacted documents to potential witness for the 
purpose of case preparation and testimony but shall not permit such 
witnesses to keep copies of unredacted documents. 

6. CCRC are directed to file a notice with this court indicating that the 
requested documents have been received. Once CCRC has filed notice that 
the records have been received, the Gadsden County Clerk of Court is 
directed to return the sealed and/or exempt files to the records depository. 

It is SO ORDERED in chambers, Tallahassee, Leon Co ty, Florida January 9, 2017. 

Copies: All counsel by electronic service 

3 
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State v. Cannon 
10CFB663 

Agency Page Number 
Fla. 1-3 
DHSMV 
Fla. DOC CFE pages 1-307; 
Fla. DOC CFE 1 
Fla. DOC CFE 2 
Fla. DOC CFE 2 

Fla. DOC CFE 16-26 
Fla. DOC CFE 27 
Fla. DOC CFE 28-29 
Fla. DOC CFE 30-31 
Fla. DOC CFE 32 
Fla. DOC CFE 33-35 
Fla. DOC CFE 36/CF 1 
Fla. DOC CFE 37 /CF 2 - CFE 39/CF 4 
Fla. DOC CFE 40/CF 5 - CFE 46/CF 11 
Fla. DOC CFE 47 / CF 12 - CFE 48/CF 13 
Fla. DOC CFE 49/CF 14 
Fla. DOC CFE 63/CF 43 - CFE 80/CF 70; CFE 

82/CF 75 - CFE 100/CF 99; CFE 102/CF 
101-CFE 162/CF; 179CFE 166/ CF 193 
-CFE 172/CF 203; CFE 174/CF 207 -
CFE 176/CF210; CFE 180- CFE 187/CF 
230; CFE 190/ CF 237 - CFE 221/CF 278 

Fla . DOC CFE 59/CF 33 - CFE 62/CF 42; CFE 
81/CF74 

Fla. DOC CFE101/CF100 

Fla. DOC CFE 163/CF 180 - CFE 165/CF182; CFE 
177/CF 212 

Fla. DOC CFE 173 

Document Description Date 
Call History BOLO for Marvin Cannon 12/24/10 

12/25/10 
Marvin Cannon Prison Classification File 
"Confidential Card 

CFE 3-15 Marvin Cannon Presentence Investigation for 10/31/ 2012 
Gadsden Case 10CFB663 
Marvin Cannon Florida criminal history/FDLE 
Marvin Cannon SSN Verification Statement 11/19/2012 
Marvin Cannon Fingerprint Card 11/19/2012 
Marvin Cannon DOC Health Services Profile 11/19/2012 
Marvin Cannon Substance Abuse Screening Summary 11/19/2012 
Marvin Cannon DOC Social History 11/19/2012 
DOC Photo Identification Card 11/19/ 2012 
Marvin Cannon Classification and Admission Summary 11/19/2012 
Marvin Cannon DOC Social History 11/19/2012 

11/ 19/ 2012 
Marvin Cannon DOC Prior Incarceration Statement 11/19/2012 
CFE 50/CF21- CFE 58/CF30; Marvin Cannon DOC Daily various 
Record of Special Housing 

Marvin Cannon Notice to Inmate of Changes to Approved 1/23/2013 
Visitor List 5/30/2013 
Marvin Cannon Incident Report 10/9/2013 

Marvin Cannon Disciplinary Report 12/04 & 10/2014 

Marvin Cannon Trinity Services Group, Inc. Return 01/28/20156 
Acknowledgent 

1 
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Fla. DOC CFE 188/CF 233 - CFE 189/CF 234 
Fla. DOC CFE 222/CF 280 - CFE 223/CF 281 
Fla. DOC CFE 224/CF 283; CFE 275/CF 355 

Fla. DOC CFE 225/CF293 - CFE 229/CF 297 
Fla. DOC CFE 230/CF 299 - CFE 273/CF 346 
Fla. DOC CFE 274/ CF 353 

Fla. DOC CFE 276/CF361-CFE 279/CF364 

Fla. DOC CFE 280/CF 372 - CFE 307 /CF405 

Fla. DOC 
Fla. DOC CRE 1 
Fla. DOC CRE 2 
Fla. DOC CRE 3 
Fla. DOC CRE4 
Fla. DOC CRE S 
Fla. DOC CRE 6 
Fla. DOC CRE 7-12 

Fla. DOC CRE 13-14 

Fla. DOC CRE 15 - 16 

Fla. DOC CRE 17 
Fla. DOC CRE 18-19 

Fla. DOC CRE 20 - 22 
Fla. DOC CRE 23 

Marvin Cannon Inmate Population Detail 
Marvin Cannon Indictment case 2010CFB663 
Marvin Cannon Fingerprint card from sentencing 
2010CFB663 
Marvin Cannon police report for 2010CFB663 
excerpt of court's sentencing order. 11/15/2012 
Marvin Cannon 3d amended information for case 
04CF3842 (armed carjacking case that M r. Cannon 
testified against co-defendants). 
Arrest Warrant and Probable Cause affidavit for M arvin 11/19/2004 
Cannon Armed Car Jacking Case 
Florida Supreme Court opinion affirming Marvin Cannon's 
convict ions and sentences for case 10CFB663 
CRE pages 1-430; Marvin Cannon Central Records File 
Educational Status Report 02/05/2007 
Health Services Profile 02/05/2007 
Substance Abuse Screening Summ. 02/05/2007 
Educational Status Report 04/22/2002 
Health Services Profile 04/22/2002 
Substance Abuse Screening Summ. 04/23/2002 
Fingerprint cards 11/19/2012; 

12/21/2006; 
04/12/2002 

Health Services Profile 9/21/09; 
01/09/07 

Mental Status of Confinement Inmates 1/22 -2/18/2009; 
2/16/04 -
3/16/04 

Close Management Referral Assessment 3/25/04 
Mental Status of Confinement Inmate 5/27/2008; 

2/16/04 -5/3/04 
Behavioral Risk Assessment 5/5/04 
Mental Status of Confinement Inmate 8/26/2008 
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Fla. DOC CRE 24 
Fla. DOC CRE25 
Fla. DOC CRE 26-34 

Fla. DOC CRE 35 - 36 
Fla. DOC CRE 37 - 38 
Fla. DOC CRE 39 - 44 

Fla. DOC CRE 45-50 
Fla. DOC CRE 51 - 54 

Fla. DOC CRE 55 - 57 
Fla. DOC CRE 58 

Fla. DOC CRE 59-60 
Fla. DOC CRE 60-68 
Fla. DOC CRE 69 - 70 
Fla. DOC CRE 71-72 
Fla. DOC CRE 73 - 74; CR 3 - 4 
Fla. DOC CRE 75; CR 6 
Fla. DOC CRE 77 - 74; CR 10 - 11 
Fla. DOC CRE 78-84; CR 13-31 

Fla . DOC CRE 85-93; CR 34-59 

Fla. DOC CRE 94; CR 61 
Fla. DOC CRE 95-100; CR 68-89 
Fla. DOC CRE 101; CR 91 

SSN Verification Statement 1/2/07 
Substance Abuse Screening Summ. 1/9/2007 
Risk Assessment for Chemical Restraint Agents and 12/21/2006; 
Electronic Immobilization Devies 1/22/09; 

12/7/08; 
2/16/04; 
4/20/04; 
2/27/07; 
5/06/08; 7 /29/08 

Victim Information 3/5/2008 
DNA Collection cards 04/12/2001 
Educational Status Report; Health Services Profile; 2/5/07; 
Substance Abuse Screening Summ.; 4/23/2002; 
Fingerprint Cards 
Florida Parole Commission; Certificate of Conditional 9/30/09 
Release and Conditions of Supervision 
Florida Parole Commission Conditional Release Interview 10/27/2004 
Florida Parole Commission Order of Fla. DOC Conditional 4/17/09 
Release 
Florida Administrative Message; 
DOC Social History 2/5/ 2007 
Release/ Transition Checklist 10/2/09 
Special Review Memo 08/15/2006 
Offender Management Comments 2/20/2007 
Daily Record of Segregation 12/ 21- 28/06 
Offender Management Comments 2/20/2007 
Daily Record of Segregation 12/17/02-

1/17/03 
Daily Record of Special Housing 2/29/09-

4/24/09 
Daily Record of Segregation Supplemental 5/8/09 
Daily Record of Special Housing 2/ 24/ 09-2/24/ 09 
Report of Administrative Confinement 10/ 08/2008 
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Fla. DOC CRE 102-121; CR 94-150 
Fla. DOC CRE 121; CR 52 
Fla. DOC CRE 123-125; CR 157-161 
Fla. DOC CRE 126; CR 163 
Fla. DOC CRE 127-132; CR 168-182 
Fla. DOC CRE 133; CR 186 
Fla. DOC CRE 134-136; CR 187-195 
Fla. DOC CRE 137; CR 199 
Fla. DOC CRE 138; CR 213 
Fla. DOC CRE 139-140; CR 214-215 
Fla . DOC CRE 141; CR 221 
Fla . DOC CRE 142-143; CR 222-223 
Fla . DOC CRE 144; CR 231 
Fla . DOC CRE 145-146; CR 232-233 
Fla. DOC CRE 147-148; CR 239-240 
Fla. DOC CRE 149-150; CR 241-242 
Fla. DOC CRE 151-152; CR 249-250 
Fla. DOC CRE 153-154; CR 251-252 
Fla. DOC CRE 155-156; CR 259-261 
Fla. DOC CRE 157; CR 262 
Fla. DOC CRE 158; CR 269 
Fla. DOC CRE 159-160; CR 270-271 
Fla. DOC CRE 161-236; CR276-488 

Fla. DOC CRE 237-240; CR 493-496 
Fla. DOC CRE 241; CR 497 
Fla. DOC CRE 242; CR 498 

Fla. DOC CRE 243-246; CR 499-505 
Fla. DOC CRE 247-; CR 511 
Fla. DOC CRE 248; CR 512 
Fla. DOC CRE 249; CR 513 
Fla. DOC CRE 250; CR 515 

Daily Record of Segegation 2/ 16/04 
Report of Administrative Confinement 18/20/2007 
Daily Record of Segegation 5/19/07 - 6/7 /07 
Report of Administrative Confinement 05/ 20/ 2007 
Daily Record of Special Housing 5/6/08-8/5/08 
Report of Administrative Confinement 06/12/2008 
Daily Record of Special Housing 6/11/08-7 /29/08 
Report of Administrative Confinement 10/05/2008 
Disciplinary Report Hearing Information 10/ 09/ 02 
Charging Disciplinary Report 10/10/2002 
Discipl inary Report Hearing Information 12/ 24/02 
Charging Disciplinary Report 12/17/ 2002 
Disciplinary Report Hearing Information 12/31/02 
Charging Disciplinary Report 12/28/2002 
Disciplinary Report 12/04/2007 
Charging Disciplinary Report 12/ 28/2002 
Disciplinary Report 12/18/2007 
Charging Disciplinary Report 12/13/2007 
Disciplinary Report 1/ 14/ 2009 
Charging Disciplinary Report 12/13/2007 
Disciplinary Report Hearing Information 12/31/ 02 
Charging Disciplinary Report 2/16/ 2004 
Various Disciplinary Reports; Charging Disciplinary Various 
Reports, and Disciplinary Report Hearing Information 
Inmate Management Plan and Performance Results Various 
CPO Escape History Review Form 4/17/ 2002 
Social Security Number Identification Verification 4/ 17/2002 
Statement 
Inmate Management Plan and Performance Results Various 
NFRC Prior Incarceration Statement 04/ 09/2002 
Mayo Cl File Audit for Progress Report 10/ 04/2002 
Initial Audit Checklist Upon Arrival 5/ 1/2002 
Inmate Management Plan and Performance Results 10/14/2009 
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Fla. DOC CRE 251-252; CR 531-542 
Fla. DOC CRE 253; CR 543 
Fla. DOC CRE 254; CR 545 
Fla . DOC CRE 255; CR 550 

Fla . DOC CRE 256-260; CR 556-561 

Fla. DOC CRE 261; CR 575 
Fla. DOC CRE 262-267; CR 594-599 
Fla. DOC CRE 268; CR 605 

Fla. DOC CRE 269; CR 607 
Fla. DOC CRE 270-273; CR613-616 

Fla. DOC CRE 274-324; CR 623-691 

Fla. DOC CRE 325-328; CR 696-709; CRE 333-
336; CR 717-730 

Fla. DOC CRE 329-332; CR 712-715 
Fla. DOC CRE 337-341; CR 734-751 

Fla. DOC CRE 342-344; CR 764-772 

Fla. DOC CRE 345; CR 776 

Fla. DOC CRE 347; CR 787 

Fla. DOC CRE 349; CR 799 
CRE 358, CR 846 

Inmate File Audit Checklist 
CPO Escape History Review 2/12/2007 
CPO Escape History Review 12/29/2006 
Prior Incarceration Statement Reception and Medical 3/18/2005 
Center 

Inmate Telephone Agreement and Number List 2/19/ 2004; 
2/25/2003; 
9/3/2002; 
4/22/2002; 
8/02/2007; 

Memorandum re Prison Release Re-Offender Status 7/9/2004 
DOC Photo Identification Cards various 
Information Leon County Case 04CF3842 (armed 3/3/2006 
carjacking case) 

Fingerprint card Gadsden Case 12CF39 (murder case) 11/15/12 
Arrest Warrant and probable cause for armed carjacking 10/29/2004 
case 

Indictment; fingerprint card; probable cause affidavit; 8/19/2011 
Portions of Sentencing Order; Gadsden Case 10CF663 
(murder case) 

Information, fingerprint card, Probable Cause Affidavit; 3/3/2006 
Leon Case 04CF3842 (armed carjacking case) 

Inmate Case Sentence Structure 6/28/07 
Information; fingerprint card; commitment package; 7/26/2004 
Leon Case 02CF531 (theft/defrauding a pawnbroker) 

Commitment package, information, fingerprint card; Leon 11/07/2000 
Case 2000CF667 (car burglary) 

Information, fingerprint card for Gadsden Case 01CF847 12/27/2001 
(DISP) 

Information, fingerprint card for Gadsden Case 02CF51 1/29/2002 
(uttering) 

Information, fingerprint card for 02CF54 (DISP) 1/14/2002 
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Fla. DOC CRE 351; CR 811 

Fla. DOC CRE 354; CR 823 

Fla. DOC CRE 356; CR 834; 
CRE 374; CR 911 

Fla. DOC CRE 361; CR 863 
Fla. DOC CRE 365-368; CR867-870 
Fla. DOC CRE 369-371; CR 899-901; CRE 377; CR 

921 
Fla. DOC CRE 372; CR 907 
Fla. DOC CRE 375-379; CR 921-923 
Fla. DOC CRE 376; CRE 918 
Fla. DOC CRE 380; CR930; CRE391; CR 941; CRE 

402; CR 952; CRE 413; CR 963 

Fla. DOC CRE 382-388; CR 932-938; CRE 393-
399; CR 943-949; CRE 404; CRE 954; 
CRE 415; CR 965 

Fla. DOC CRE 389-390; CR 939-940; CRE 400-
401; CR 950-951; CRE 411; CR 961; 
CRE 420; CR 970 

Fla. DOC CRE 422-425; CR 974-977 
Fla. DOC CRE 426-429; CR 983-992 
Fla. DOC CRE 427; CR 987 
Fla. DOC CRE 430; CR 665 
Fla. DOC 
Fla. DOC 

Fla. DOC P&PE 1-13; P&PE 22-26 

Fla. DOC P&PE 14 
Fla. DOC P&PE 15 

Information, fingerprint card for Gadsden Case 00CF667 11/7/2000 
(Car burglary) 
Information, fingerprint card for Gadsden Case 01CF847 12/27/2001 
{DISP) 
Information, fingerprint card for Gadsden Case 02CF51 1/29/2002 
(uttering); Gadsden Case OOCF667 
Order granting 18 days jail credit leon case 04CF3842 6/28/2007 
Inmate Sentence Structure Various 
Inmate Transition Plan 5/13/2009; 

06/15/2004 
Notice of Inmate Release 5/20/2009 
Inmate Record 10/02/2009 
Inmate File Audit Checklist 4/9/2009 
Classification and Admission Summary 1/9/2007; 

2/5/2007; 
4/22/2002 

Social History 1/9/2007; 
2/5/2007; 
4/22/2002 

List of Relatives/References 1/9/2007; 
2/5/2007; 
4/22/2002 

Team Recommendation and Decision 2/2/2007 
Request for Visiting Privileges 
emails October, 2013 
Page 23 of sentencing order in Gadsden homicide case 
Letter regarding no-contact order 
P&PE pages 1-92; Marvin Cannon Probation & Parole 
Office File 
Presentence Investigation Report for Gadsden Case 10/31/2012 
10CF663 (homicide case) 
Restitution order from Leon case 2004CF3842 5/28/2008 
Notification of Offender Status Leon Case 2004CF3842 10/29/13 
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Fla. DOC P&PE 16 
Fla. DOC P&PE 17 
Fla. DOC P&PE 18-19 
Fla. DOC P&PE 20 
Fla. DOC P&PE 27-32 

Fla. DOC P&PE33-40 

Fla. DOC P&PE41-46; P&P 9-14 
Fla. DOC P&PE47-48; P&P18-19 

Fla. DOC P&PE49; P&P20 

Fla. DOC P&PES0-56; P&P22-29 

Fla. DOC P&PE57-68; P&P33-46; P&PE70; 
P&PS0; P&PE77-91; P&P96-113 

Fla . DOC P&PE69; P&P48 
Fla . DOC P&PE71; P&P71 
Fla. DOC P&PE72; P&P75 

Fla. DOC P&PE73; P&P91 
Fla. DOC P&PE74-75; P&P93-94 
Fla. DOC P&PE76; P&P95 
Fla. DOC P&PE92; P&P117 
Fla. DOC P&PE92; P&Pll 7 
Fla. DOC 
FDLE 

Letter regarding no-contact order 10/5/ 2009 
Court-Ordered Payment System Input Form 12/8/ 2004 
Gadsden County Sheriff's Office Report for case 10CF663 12/25/2010 
Emails regarding presentence investigation case 10CF663 October, 2013 
Certificate of Conditional Release and Terms and 10/4/2009 
Conditions of Supervision 
Case Notes 12/6/ 2000-

2/ 22/2016 
Second Addendum to Violation Report 12/ 27/2010 
Booking Information/first appearance log; probable cause 7/23/2012 
affidavit for contraband at the Gadsden County Jail 

Probable Cause affidavit/arrest report for contraband 7/ 22/2012 
case 

VOP addendum adding violation for battery by inmate 7/29/2012 
charge; Gadsden County Sheriff's Office probable cause 
affidavit/arrest report 
Violation of Probation Report; Gadsden County Sheriff's 2/29/2010 
Office Probable Cause Affidavit/Arrest Report 
WCTV articles regarding homicide case 12/27/2010 
GCSO Arrest Report 10/12/2004 
Emails regarding status of prior cases given the court's 10/22/2013 
"infinite wisdom" transferring Leon case to Gadsden 
County 

Offender COP Obligations Change Order 10/29/13 
Indictment Gadsden County Case 10CF663 (homicide) 
Amended Information 10CFB663 9/ 27/2012 
Offender Information Sheet and Reporting Instructions 

Med pages 1-315; Marvin Cannon Medical File 
LP.pdf Latent print laboratory report, latent print 
inventory and examination worksheets, Death 
Investigation evidence analysis requests, Evidence 
Transfer Receipt, Airbill, 
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FDLE 1-24 

FDLE 

FDLE 

FDLE 
FDLE 

FDLE 

FDLE 

FDLE 
FDLE 

FDLE 

FDLE 

FDLE 

FDLE 

FDLE 

FDLE 

FDLE 

FDLE 

FDLE 

FDLE 

FDLE 

FDLE 

FDLE 

FDLE 

LCSO 

LCSO 1-5 

LCSO 1-3 

Evidence photos.pdf Knife, contents of pockets, DL, ID, 
credit cards, insurance cards, 

Evidence photos pp. 13,14,15,21,22,23 

Evidence photos pp. 13,14,21,22,23 
Evidence photos pp. 13-17 

Scene photos 1.pdf Road, truck, evidence markers, body 

Scene photos 1 pp. 29,31,32,34-38,45,48,50 
Scene photos 1 pp. 35 

Scene photos 1 pp. 35 

Scene photos2.pdfTruck, evidence markers, body, pond 
bank, 

Scene photos 2 pp. 33-66 

Wallet photos.pdf wallet and contents 
Wallet photos pp. 16,17 

81O.pdf pp. 6,25-37, 76-85,87,88,96-106,114-127,146-
176,195-218 

81O.pdf pp. 6,25-37, 76-85,87,88,96-106,114-127,146-
176,195-218 

Autopsy Photos 1 pp. 3-37,45-82 
Autopsy photos 2 pp. 1-52 

CS.pdf pp. 15,67,126-128 

CS.pdf Death Investigation filed contains crime scene 
investigation reports, notes, photographs, property 
receipts, evidence lists, autopsy notes 
CS.pdf pp. 15, 67 

CS.pdf pp. 59-62, 83-86 
CS.pdf pp. 67 

CS.pdf pp. 90-91 

LP.pdf p. 11 

CD Audio Interviews Denson/Woodard 

LCSO Offense/Incident Report for the 2004 carjacking 
case 

Florida Offense/Incident -supplemental/continuation for 
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LCSO 1 
LCSO 1-2 

LCSO 1 

LCSO 1-6 

LCSO 1 

LCSO 1 

LCSO Audio CD 

LCSO Audio CD 

the 2004 carjacking case 

LCSO Latent Print Report for 2004 carjacking case 

LCSO Offense/Incident- supplemental/continuation for 
the 2004 carjacking case 

LCSO Offense/Incident - supplemental/continuation for 11/10/2004 
the 2004 carjacking case 

LCSO Offense/Incident - supplemental/continuation for 12/23/2004 
the 2004 carjacking case 

Letter reporting theft of vehicle to insurance company for 10/5/2005 
the 2004 carjacking case 

FCIC/NCIC stolen vehicle entry 10/6/ 05 
Track0l.cda Interview of Denson regarding 2004 10/14/2005 
carjacking case 

Track0l.CDA Interview of Woodward regarding 2004 2/2/2005 
carjacking case 
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Filing # 51408772 E-Filed 01/20/2017 09:37:36 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

V. Case No.: 2010-CF-663 

MARVIN CANNON, 

Defendant. 
I -----------

DEPARTMENT OF CORRECTIONS' NOTICE OF COMPLIANCE 
WITH COURT ORDER, IN PART 

The Florida Depa1tment of CoITections (Depa1tment), by and through undersigned counsel 

hereby files this, its Notice of Compliance, in part, with this Comt's January 9, 2017 order and 

ftnther states as follows for this Court's consideration: 

RECORDS OF THE DEPARTMENT 

The Department takes its statutory duties most seriously. The gravest of which is the 

implementation of the death penalty. The Department bas no stake in the perpetuation of the death 

penalty or in any legislative changes for such; it is only tasked with caITying out what the 

legislature and the courts have already decided. 

As the custodian of the inmate, the Department keeps and maintains all of the inmate's 

vital records. For inmates that have been in and out of custody multiple times over several years, 

such as Inmate Cannon, these records may become quite robust and involve several different areas 

of the agency. Inmate Cannon's records included: 

1. In storage there exists a central record file which maintains all of his prior incarceration 

information; 
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2. There is a classification file containing all of his cun-ent incarceration information 

following the inmate wherever be moves in the system; 

3. In storage and in the field offices there was a probation and parole file from Inmate 

Cannon's time under supervision; 

4. There also was a separate file for an inspector general investigation. 

All of these files are kept and maintained within the agency by the responsible individual section. 

Additionally, there is a medical file on each inmate which is held by the private vendor of medical 

services to the Department. 

It is essential to the Department that when a need for records arises under Rule 3.852, Fla. 

R. Crim. P., that all avenues are completely exhausted. The Department contacts each and every 

section that could possibly hold any record at all on the inmate and requests it to be sent in. This 

results in a massive amount of information. 

The next step is to review this enormous load of documents to identify and remove 

information which is confidential and exempt from public records. Due to the volume from several 

som-ces the Department does not identify which documents may be duplicative, instead opting to 

provide everything. 

In the care, custody and control of inmates, the Department also takes its responsibilities 

to the inmate very seriously. This includes avoiding any inadvertent disclosure of confidential 

information to the public. 

By redacting confidential and exempt information from the records the Department is not 

trying to hide it from the eyes of the inmate. It is primarily protecting the inmate's private 

information, such as bis federal biometric identifiers and bis social security number, from being 

released to the public, as it is obligated to do. It is also following the clear law to keep from the 
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public eye any other confidential and exempt information, like victim names, as it is also obligated 

to do. 

FLORIDA RULES OF CRIMINAL PROCEDURE RULE 3.852 

Rule 3.852, Fla. R. Crim. P., is intended to facilitate the exchange of records while 

following public records laws in the most expedient way possible. It can not and does not fix the 

fact that there is still a voluminous amount of records involved. 

In the case of the Department's records, the rule facilitates records production very 

succinctly by allowing tbe Department to both follow public records laws as well as provide the 

inmate's attorneys with the very clearly relevant medical documentation in full. It is presumably 

not necessary for the Department to tell the inmate what bis own social security number is or the 

name of the person be has been convicted of killing. Therefore this information could be produced 

in its redacted form, saving time and effort. 

The Department properly followed public records laws by identifying and redacting all of 

the confidential and exempt data. It also properly followed Rule 3.852, Fla. R. Crim. P., by 

providing a redacted version and a sealed unredacted version to the records repository. 

Additionally, in accordance with the rule, once a proper release was signed all of the medical 

information was provided in full to Inmate Cannon's attorneys. There is no requirement in the rule 

to provide a third version of tbe records just for the inmate which contains anything that the inmate 

thinks he might want to have unredacted as well as still maintaining other redactions like security 

information. There bas never been any indication or showing of Inmate Cannon's good cause that 

he needs any of the redacted infonnation such as his own social security number. Bryan v. State, 

753 So.2d 1244, 1247 (Fla. 2000). 
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NOTICE OF COMPLIANCE, IN PART 

The Department has now created a third version of the records which is mostly in 

compliance with this court's January 9, 2017 order. A DVD was created with all of the records on 

it for the inmate's attorneys. This DVD will be provided solely to the inmate's attorneys and is 

expected that it is not to be released to the public or made part of the public record in any way. 

Every attempt bas been made to remove duplicative documents. The DVD contains the following 

four files: 

l. Central Records Redacted 

2. Classification Records Redacted 

3. IG Redacted 

4. P&P Records Redacted 

This third version of the records complies with the court order in that all of the 

Department's secure and proprietary computer information has continued to be redacted. It does 

not comply with the order in that the Department bas maintained a redaction of social security 

numbers that belong to individuals wholly unrelated to the inmate's case. This record is 

specifically identified as: page 97, P&P Records_Redacted, Gadsden County Correctional Facility 

Daily Report for November 18, 2004, identifying 15 people in addition to Inmate Cannon who 

were in custody that day; the record notates the date of birth, social security number, sex, race, 

cell, offense, time committed, time released, and cause for release of all individuals. 

Respectfully submitted, 

s/ Sarah J. Rumph 
SARAH J. RUMPH 
Florida Bar No. 0653616 
Assistant General Counsel 
Department of Corrections 
501 South Calhoun Street 
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Tallahassee, Florida 32399 
Phone: (850) 717-3622 
Email: Sarah.Rumph@FDC.MyFlorida.com 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been e-filed and 

furnished via electronic delivery on this, the 20th day of January, 2017, to the following: 

Honorable Jonathan Sjostrom 
Second Judicial Circuit 
SjostromJ@LeonCountyFL.gov 
GaussL@LeonCountyFL.gov 

Richard Combs 
Assistant State Attorney 
CombsR@LeonCountyFL.gov 

Berdene Beckles 
Assistant Attorney General 
Berdene.Beckles@MyFI 01idaLegal .com 

Janine D. Robinson 
Assistant Genera] Counsel 
J anineRobinson@fdle.state.fl.us 

James L. Driscoll, Jr. 
David D. Hendry 
Gregory W. Brown 
Assistant Capital Collateral Regional Counsels 
Driscoll@ccmr.state.fl.us 
Hendry@ccmr.state.fl.us 
Brown@ccmr.state.fl.us 

s/ Sarah J. Rumph 
SARAH J. RUMPH 
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Filing# 51481968 E-Filed 01/23/2017 11:46:43 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, CASE NO.: 2010-CF-000663B:XXXMX 

vs. 

MARVIN CANNON, 

Defendant. / 

THE FLORIDA DEPARTMENT OF LAW ENFORCEMENT'S 
MOTION FOR RECONSIDERATION OF JANUARY 9, 2017 OR.DER 

REGARDING PUBLIC RECORDS AND/OR REQUEST FOR CLARIFICATION 

The Florida Department of Law Enforcement ("FDLE"), by and through undersigned 

counsel files its Motion for Reconsideration of January 9, 2017 Order Regarding Public Records 

and/or Request for Clarification. In support thereof, FDLE states: 

BACKGROUND 

1. Upon receipt of the Notice of the Affinnance of Death Penalty of Defendant 

MARVIN CANON ("Defendant") and as required by Florida Rule of Criminal Procedure 3.852 

("Rule 3.852"), FDLE submitted public records to the Florida Department of State, Capital 

Postconviction Public Records Repository ("Repository") on or about July 5, 2016. The 

submission included a detailed index of statutory exemptions for confidential and/or exempt 

information contained within properly sealed exempt records, as required by Rule 3.852(±)(1). 

2. Prior to FDLE's Repository submission, the Defendant moved for and this Court 

granted, a comprehensive order for in camera inspections of all agency records on or about June 

8, 20 I 6. 1 FDLE did not receive service or notice of the motion or order. Copies of the Motion 

and Order were obtained by the undersigned from Repository staff. 

1
/ FDLE maintains that the Defendant's Motion was not proper and did not comply with Rule 3.852(t)(3), as it 

applies to IDLE. However, FDLE has waived any objection. 
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3. Status conferences were held on November 1 and 30, 2016, which addressed in 

part, public records issues, including exempt agency records and the scope of this Court's in 

camera inspection of exempt public records submitted to the Repository. To assist the Court, 

FDLE subsequently submitted a Memorandum Regarding Capital Postconviction In Camera 

fnspcctions, discussing the court's scope ofrevicw and Rule 3.852(-f). 

4. Fo11owing the in camera inspection of agency records, this Court found in its 

January 9, 2017 Order Regarding Public Records ("Order"), that FDLE's statutory exemptions 

were properly applied. However, release of all FDLE exempt records was nonetheless ordered, 

upon the Court' s " [conclusion] that post-conviction counsel has a compelling need to review all 

documents produced by FDLE in their entirety to provide effective post-conviction 

representation." Order at 2. 

5. Because of FDLE's obligations to uphold Florida Statutes Chapter 119 and 

comply with Rule 3.852, FDLE respectfully requests: 

a. Clarification of the Court's meaning of "separate the meaningful from the 

irrelevant and redundant" at page 2. FDLE' s obligation under Rule 3.852(e)(4) is to "copy and 

index, and deliver to the records repository all public records ... which were produced in the 

investigation or prosecution of the case." 

FDLE requests clarification, as Rule 3.852 does not speak to a duty or 

obligation to "separate" public records or make evidentiary judgment calls as to meaningful or 

irrelevant public records. FDLE submits all related public records in its possession to the 

Repository, in two forms (Exempt/Unredacted and Non-Exempt/Redacted). The Non-Exempt/ 

Redacted records have been readily available to the Defendant's counsel; and 

h. Reoonsi<leration of the Order to release certain exempt information an<l the 

oppo1tunity to be heard given that 1) the Court clearly found FDLE's cited statutory exemptions 

2 
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to be proper; 2) the Exempt public records did not contain Brady materials; and 3) the 

Defendant's made no affirmative showing of good cause. 

ARGUMENT 

1. Rule 3.852 is the discovery rule for capital defendants' postconviction production 

of public records, as defined by Florida's Public Records Act, Chapter 119. FDLE recognizes 

that even in postc1.mviction proceedi.11.gs, Florida's Public Records Act is to be liberally construed 

in favor of openness and all exemptions from disclosure are to be construed nan-owly and limited 

in their designated purpose. See, Lightbourne v. McCollum, 969 So.2d 326, 332 (Fla. 2007). 

2. However, the scope of production under any patt of Rule 3.852 is limited to 

records which are not otherwise privileged or immune from production and are either relevant to 

the subject matter of a Rule 3.851 proceeding or are reasonably calculated to lead to the 

discovery of admissible evidence. Rule 3.852(k). 

3. The Defendant's June 8, 2016 Motion for In Camera Jnspection2 acknowledged 

the scope of review and referred to "some records are sealed or redacted, and claimed to be 

exempt from public records requirements". The Defendant made no specific chal1enge to the 

statutory exemptions asserted and raised no issue that confidential and exempt records should be 

relea-;ed. 

4. This Court's subsequent in camera inspection of public records was conducted in 

accordance with established procedure set forth by the Florida Supreme Court in Walton v. 

Dugger, 634 So.2d 1059, 1061-1062 (Fla. 1993). As stated in the Order, this Court was charged 

with detennining "close calls" and unequivocally determined that FDLE's statutory exemptions 

2
/ Defendant's Motion for Order Directing State Repository to Ship All records Claimed to be Exempt and/or 

Redacted by Various Agencies and for In Camera Inspection of These Records by this Court to Detennine 
Whether These Records Should be Disclosed ("Motion for In Camera Inspection"). 

3 
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were applicable. Such would have been a well-founded basis to deny release of any exempt 

public record. 

5. Even where the exemptions were proper and comply with Florida law, the trial 

court may authorize disclosure of confidential or exempt records upon a "showing of good 

cause." See, Bryan v. State, 753 So.2d 1244, 1247 (Fla. 2000). But, it appears no "good cause" 

was presented, nor did the Defendant put forth any basis that the exempt records wern reasonably 

cakulated to lead to the discovery of admissible evidence. Moreover, this Court's Order clearly 

and plainly stated, it "found no Brady materials within the records provided." Order at 1. 

6. The Order also stated, "[t]he parties do not seem to have made an effort to narrow 

the issues to genuine disputes." FDLE wholeheartedly agrees, as it is unaware of any public 

records di spute or challenge to FDLE's statutory exemptions, which was resolved by the Court's 

in camera inspection. Further, FDLE is unaware of any request by the Defendant for disclosure 

of specific confidential or exempt records, has made no showing of good cause, nor established a 

compelling need for this Court to do so. 

7. The present circumstances warrant further consideration of whether the exempt 

public records are subject to disclosure. See, Downs v. State, 740 So.2d 506, 510 (Fla. 1999) (the 

trial court must hold an evidentiary hearing unless the motion and record conclusively show that 

there is no entitlement to relief). See a]so, Rule 3.852 (j) and (k). 

8. Therefore, FDLE specifically objects and asks this Cowt to reconsider release of 

the following confidential and/or exempt infonnation due to the facts that tl,e exemptions were 

sustained and Defendant has not 1) requested specific exempt records; 2) shown good cause to 

release protected information; or 3) shown that the exempt records are reasonably calculated to 

would lead to admissible evidence. More importantly, FDLE objects as the undersigned 
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reviewed the listed records and states, the exempt information is not that of the Defendant, but 

belongs to the victim, as detailed below. 

a. 20100103098 _ evidence _photos.pdf (pp. 13 -1 7 and 21 - 23 ): 

l. Highly restricted personal information" contained in a motor vehicle 
record is confidential pursuant to F.S. §§l 19.0712(2)(b) and 
322.142(4)(c), as well as the federal Driver's Privacy Protection Act. 
FDLE objects to the extent that the exempted information in these records 
does not helong to the Defendant. 

11. Bank, debit, charge and credit card account numbers are exempt pursuant 
to F.S. §. 119.071(5)(b), F.S. FDLE objects to the extent that the 
exempted infoimation in these records does not belong to the Defendant. 

b . 20100103098_scene_photosl.pdf (pp. 29, 31 - 32, 34-38, 45, 48, 50): 

1. "Highly restricted personal information" contained in a motor vehicle 
record is confidential pursuant to F.S. §§l 19.0712(2)(b) and 
322.142(4)(c), as well as the federal Driver's Privacy Protection Act. 
FDLE objects to the extent that the exempted information in these records 
does not belong to the Defendant. 

11. Bank, debit, charge and credit card account numbers are exempt pursuant 
to F.S. §. 11 9.071 (5)(b), F.S. FDLE objects to the extent that the 
exempted information in these records does not belong to the Defendant. 

c. 20100103098 _ wallet_photos.p±a (pp. 16 and 17): Banlc, debit, charge and 
credit card account numbers are exempt pursuant to F.S. §. 119.071(5)(b), F.S. 
FDLE objects to the extent that the exempted information in these records 
does not belong to the Defendant. 

d. 20100103098 CS.pdf (15, 67, 90 and 91, and 126-1 28): 

1. "Highly restricted personal information" contained in a motor vehicle 
record is confidential pursuant to F.S. §§ l 19.0712(2)(b) and 
322.142(4)(c), as well as the federal Driver's Privacy Protection Act. 
FDLE objects to the extent that the exempted information in these records 
does not belong to the Defendant. 

11. Banlc, debit, charge and credit card account numbers are exempt pursuant 
to F.S. §. 119.071(5)(b), F.S. FDLE objects to the extent that the 
exempted information in these records does not belong to the Defendant. 

111. Latent fingerprints and biometric identification information ("any record 
of :friction ridge detail; fingerprints; palm prints and footprints") is 
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confidential pursuant to F.S. §119.071(5)(g). FDLE objects to the extent 
that the biometric identification information is that of the victim and not 
that of the Defendant. 

e. 20100103098 LP.pdf (p. 11): Bank, debit, charge and credit card account 
numbers are exempt pursuant to F.S. §. 119.071(5)(b), F.S. FDLE objects to 
the extent that the exempted information in these records does not belong to 
the Defendant. 

9. Regarding 20100103098 BJO.pdf (pp. 25 and 27-37, 76-85, 87, 88, 96-106, 114-

127, 146-176, 195-218), release of DNA analytical data presents unique considerations.3 

a. The results of a DNA analysis and the comparison of analytic results shall be 

released only to criminal justice agencies, as defined in s. 943 .045, at the request of the agency. 

Otherwise, such information is confidential and exempt pursuant to s. 943.325(14), F.S. 

Knowingly or intentionally disclosing a DNA record is a first degree misdemeanor, in 

accordance with §§943.325(15)(b)l and 760.40(2)(b), F.S. 

b. However, the undersigned warrants, FDLE receives and processes requests 

for DNA analytical data, including victim DNA data in active trial level criminal prosecutions on 

a daily ba~is. FDLE provides unredacted DNA analytical data to defense counsel upon receipt 

of a properly executed court order, which specifically acknowledges the statuto1y exemptions, 

waives the confidentiality for purposes of litigation and authorizes limited and controlled release 

of such confidential DNA analytical data infonnation. 

c. FDLE objects to release of DNA analytical data to the extent that certain 

DNA information in the records is not that of the Defendant; and 2) no good cause has been 

shown for its release. 

10. In more than one capita] postconviction case, courts have ordered release of 

confidential information, such as DNA analytical data and biometrics, where the capital 

3
/ DNA analytical data includes DNA comparison charts, allele tables and raw electronic data. The electronic data 

files are in .fsa formal, upon which the DNA comparison charts and allele tables are based. 
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defendant presented compelling arguments to the trial court, such as use by an expert. FDLE 

suggests, blanket disclosure of exempt postconviction records, absent the Defendant's requisite 

showing of good cause or that it is reasonably calculated to lead to the discovery of admissible 

evidence, Rule 3.852 would be of little effect and an agency's efforts to protect confidential or 

exempt information may be for naught. 

11. The foregoing notwithstanding and for judicial expediency, FDLE waives further 

objection as to 1) the Defendant's DNA analytical data; and 2) crime scene and autopsy photos 

depicting death 4. As to DNA analytical data of the victim, FDLE objects as stated above. FDLE 

does so despite the facts that its exemptions have been sustained and the Defendant failed to 

offer any basis of good cause or compliance under Rule 3.852 to release otherwise exempt 

records. 

12. Therefore, FDLE requests that this Court reconsider the release of certain 

confidential and exempt infonn ation as discussed above. 

Respectfully submitted, 

Assistant General Counsel 
Florida Department of Law Enforcement 
Post Office Box 1489 
Tallahassee, Florida 32302-1489 
Telephone: (850) 410-7676 
J anineRobinson@fdle.state.fl.us 
Florida Bar No. 865966 

4
/ Florida Statutes §§406.135(4)(a) and 406.136(4)(a) specifically require a showing of good cause to release 

images depicting the killing of a person, which are otherwise confidential and exempt from disclosure. 

7 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished to the 

following, via Florida Courts E-Filing Portal and electronic mail, this 23rd day of January, 2017: 

TI1e Honorable Jonathan Sjostrom, Chief Judge 

Second Judicial Circuit 

301 South Monroe Street, Room 301-D 

Leon County Courthouse 
Tallahassee, FL 32301 

Via mail: GaussL@1eoncountyfl.gov 

Bt:rdene Beckles, Assistant Attorney General 

Office of the Attorney General 

PL-01, The Capitol 
400 South Monroe Sh·eet 

Tallahassee, FL 32399 

Email: berdene.beckles@myfloridal egal.com 

Richard Combs, Assistant State Attorney 

Office of the State Attorney, 2nd Judicial Circuit 

10 East Jefferson Street 

Quincy, FL 32351 
Email: combsr@leoncountyfl.gov 

Sarah Rumph, Assistant General Counsel 

Department of Corrections, Office of the Genera] Counsel 

501 South Calhoun Street 

Tallahassee, FL 32399 

Email: Rumph.Sarah@mail.dc.state.fl.us 

James Driscoll, Esquire 
David Hendry, Esquire 

Gregory Brown, Esquire 

Capital Collateral Regional Counsel-Middle 

12973 N. Telecom Parkway 
Temple Terrace, FL 33619 

Email: Driscoll@ccmr.state.fl.us 

l lendry@ccmr.state. fl. us 

Brown@ccmr .state. fl. us 
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Filing # 51576770 E-Filed 01/24/2017 04:24:18 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, CASE NO. 2010-CF-000663BXXXMX 

Plaintiff, 

v. 

MARVIN CANNON, 

Defendant. 
I -------------

NOTICE OF RECEIPT OF 1402 PAGES OF RECORDS FROM THE FLORIDA 
DEPARTMENT OF CORRECTIONS 

Comes now the Defendant, by and through the undersigned attorneys, and pursuant to the 

Court' s directive of January 9, 2017, states as follows: 

1. CCRC-M received a DVD yesterday from the Florida Department of Corrections 

containing 1402 pages of records. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing will be furnished by e-mail to all 

counsel of record and The Honorable Chief Judge Jonathan Sjostrom on January 24, 2017. 

/S/ JAMES L. DRISCOLL JR. 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
CAPITAL COLLATERAL REGIONAL 
COUNSEL - MIDDLE 
12973 N. Telecom Parkway 
Temple Terrace, FL 33637 
(813) 558-1600 
driscoll@ccmr.state. fl .us 

/S/ DA YID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
CAPITAL COLLATERAL REGION AL 
COUNSEL - MIDDLE 
12973 N. Telecom Parkway 
Temple Terrace, FL 33637 
(813) 558-1600 
hendry@ccmr.state.fl.us 

/S/ GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
CAPITAL COLLATERAL REGION AL 
COUNSEL - MIDDLE 
12973 N. Telecom Parkway 
Temple Terrace, FL 33637 
(813) 558-1600 
brown@ccmr.state.fl.us 
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Filing # 52061336 E-Filed 02/03/2017 04:34:35 PM 

STA TE OF FLORIDA 

V. 

MARVIN CANNON, 
Defendant. _____________ _ _ / 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-663-CFB 
FSC CASE NO. 13SC-46 

ORDER TO SHOW CAUSE 

THIS CAUSE came before the Court on the Florida Department of Law Enforcement's 

Motion for Reconsideration of January 9, 2017 Order Regarding Public Records And/Or Request 

for Clarification. FDLE moves this court to reconsider the release of certain confidential and 

exempt information belonging to the victim, specifically, 20100103098_evidence_photos.pdf 

(pp. 13-17 and 21-23), 20100103098_scene_photosl.pdf (pp. 29, 31-32, 34-38, 45, 48, 50), 

20100103098_wallet_photos.pdf(pp. 16 and 17), 20100103098 CS.pdf(l5, 67, 90 and 91, and 

126-128), and DNA analytical data belonging to the victim. 

WHEREFORE IT IS 

ORDERED AND ADJUDGED that the Defendant shall show cause within 14 days of 

the date of this Order why FDLE's motion should not be granted as to the particular claimed 

exemptions. FDLE shall have 7 days from the date of the Defendant's Response in which to file 

a Reply. 

~ONE AND ORDE Din Chambers at Tallahassee, Leon County, Florida, 

this L day of __ --+->....,.___,__ _____ ___, 2017. 

NSJOSTROM 
IRCUIT JUDGE 
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Copies to 

Berdene Beckles 
Assistant Attorney General 
Berdene.Beckles@myfloridalegal.com 
capapp@myfloridalegal.com 

James Beville 
State Attorneys Office 
BevilleJ@leoncountyfl.gov 

James Driscoll 
CC RC-Middle 
Driscoll@ccmr.state.fl.us 

David Hendry 
Assistant CCRC 
Hendry@ccmr.state.fl.us 

Gregory Brown 
Assistant CCRC 
Brown@ccmr.state

7
fl.us 

Sarah J. Rumph 
Florida Department of Corrections 
Rumph.sarah@mail.dc.state.fl.us 

Janine Robinson 
Assistant General Counsel 
JanineRobinson@fdle.state.fl.us 
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Filing# 52585675 E-Filed 02/16/2017 12:05:45 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. CASE NO. 2010-CF-000663BXXXMX 

MARVIN CANNON, 

Defendant. 
I --------------

DEFENDANT'S RESPONSE TO ORDER TO SHOW CAUSE 
ISSUED FEBRUARY 3, 2017 

Marvin Cannon, in response to this Court's Order to Show Cause issued February 3, 2017, 

provides the following response to the Florida Department of Law Enforcement's Motion for 

Reconsideration of the January 9, 2017 Order Regarding Public Records And/Or Request for 

Clarification, provides the following response: 

1. CCRC-M, on behalf of Marvin Cannon, availed itself of the only procedure available to a 

capital post-conviction defendant under Florida Law for the review of Exempt or Confidential 

Public Records by filing on June 8, 2016 a "Motion for Order Directing State Repository to Ship 

All Records Claimed to be Exempt and/or Redacted by Various Agencies and for In Camera 

Inspection of these Records by this Court to Determine Whether these Records Should be 

Disclosed" under Fla. R. Crim. P. 3.852(f). 

2. This Court, on June 13, 2016, granted the Defendant's motion, specifically holding, It is 

ordered that the State Repository ship all records claimed to be exempt and/or redacted, by various 

agencies, to Guy A. Race, Judicial Complex, Attn: Felony Clerk, 24 No1th Adams Street, Quincy, 

1 



Page 325

Florida, 32351, for in camera inspection by the Court. It is further ordered that the Defendant has 

complied with the requirements of Florida Rule of Criminal Procedure 3.852(f)(3) with regard to 

each and every sealed record to be received by the State Repository. 

3. This Court properly conducted an in camera inspection of all claimed exemptions, and 

after an exhaustive review of all claimed exempt records, issued an "Order Regarding Public 

Records" on January 9, 2017, specifically finding that "post-conviction counsel bas a compelling 

need to review all documents produced by FDLE in their entirety to provide effective post-

conviction representation." 

4. This Court, in its January 9, 2017 "Order Regarding Public Records," ordered "CRC 

shall not give unredacted copies of the documents produced to any person except employees of 

the office of post-conviction counsel. CCRC may show the unredacted documents to potential 

witness for the purpose of case preparation and testimony but shall not permit such witnesses to 

keep copies of unredacted documents." By doing so, this Court ensured that claimed exempt 

records will remain outside of the public record, and CCRC will steadfastly comply with this 

directive, and will petition the Court before attempting to make any claimed exempt records part 

of the record in this case. 

5. By the very nature of redacted records, the Defendant is not in a position to properly 

judge whether each claim of exemption is valid, nor the evidentiary value of each record. For 

instance, many of the photographs claimed exempt by FDLE are entirely blacked out, making it 

impossible for the Defendant to judge confidentiality and relevance. This is precisely why 

Fla.R.Crim.P 3.852(f) provides for in camera inspection in this situation. 

6. CCRC-M asserts that this Court properly conducted an in camera inspection of all 

claimed exempt records, and this Court's January 9, 2017 "Order Regarding Public Records" 

2 
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should stand. As the Court properly noted in that order, CCRC cannot provide effective assistance 

of counsel without reviewing unredacted copies of these records. CRRC-M therefore requests that 

this Court deny FDLE's "Motion for Reconsideration of the January 9, 2017 Order Regarding 

Public Records And/Or Request for Clarification." 

7. Should the Court find the above argument unpersuasive, in the interests of a timely 

resolution of these proceedings, CCRC-M would assert the following, without waiving any claim 

to entitlement to records claimed to be exempt by FDLE: 

a. CCRC-M has carefully reviewed FDLE' s "Motion for 
Reconsideration of the January 9, 2017 Order Regarding Public 
Records And/Or Request for Clarification." 

b. CCRC-M strongly believes that the Court, having had the benefit of 
in camera inspection of the claimed exempt materials, is in a much 
better position to judge the claims of exemption and the relevancy 
to the defense of the claimed exempt records. 

c. Notwithstanding CCRC-M's insistence that the January 9, 2017 
"Order Regarding Public Records" was properly decided, in the 
interest a timely resolution of these proceedings, should the Court 
decide to recede from the January 9, 2017 "Order Regarding Public 
Records," based upon the representation of FDLE, CCRC-M would 
state the following regarding specific claims of exemption detailed 
in FDLE's "Motion for Reconsideration of the January 9, 2017 
Order Regarding Public Records And/Or Request for Clarification," 
without waiving any claim to entitlement to records claim to be 
exempt by FDLE: 

1. "a. 20100103098_evidence_photos.pdf (pp. 13-17 and 21-
23)" 

1. While this Court is in a better position to judge the 
exemption and evidentiary value of these records, 
based upon FDLE's representations, these records 
appear, at this time, to be exempt. 

11. ""b. 20100103098_scene_photos! .pdf (pp. 29, 31-32, 34-38, 
45, 48, 50)" 

3 
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1. While this Comt is in a better position to judge the 
exemption and evidentiary value of these records, 
based upon FDLE's representations, these records 
appear, at this time, to be exempt. 

111. "c. 20100103098_wallet_photos.pdf (pp. 16 and 17)" 

1. While this Court is in a better position to judge the 
exemption and evidentiary value of these records, 
based upon FDLE's representations, these records 
appear, at this time, to be exempt. 

1v. "d. 20100103098 CS.pdf (15, 67, 90 and 91, and 126-128)" 

1. While this Court is in a better position to judge the 
exemption and evidentiary value of these records, 
based upon FDLE's representations, these records 
appear, at this time, to be exempt. 

v. "e. 20100103098 LP.pdf (p. 11)" 

1. While this Comt is in a better position to judge the 
exemption and evidentiary value of these records, 
based upon FDLE's representations, these records 
appear, at this time, to be exempt. 

vt. "9. Regarding 20100103098 BIO.pdf (pp. 25 and 27-37, 76-
85, 87, 88, 96-106, 114-127, 146-176, 195-218)" 

1. With regard to the Defendant's DNA analytical data 
and crime scene and autopsy photos depicting death, 
FDLE has waived further objection, and the 
Defendant agrees and asserts that these records are 
not exempt and are of evidentiary value to the 
Defense. 

a. Moreover, while FDLE claims that crime 
scene and autopsy photographs are exempt 
from public disclosure under Sections 
406.135(4)(a) and 406.136(4)(a), criminal 
proceedings are specifically exempted from 
these exemption. See Sections 406.135(7) 
and 406.136(6)(c). 

2. With regard to DNA analytical data of the victim, 
while this Court is in a better position to judge the 
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exemption and evidentiary value of these records, 
based upon FDLE's representations, these records 
appear, at this time, to be exempt. 

8. While the Defense urges the Court to deny FDLE's "Motion for Reconsideration of the 

January 9, 2017 Order Regarding Public Records And/Or Request for Clarification," and leave the 

"Order Regarding Public Records" in effect, should the Court rely upon the above asse1tions in 

revising its order, the Defendant specifically notes that it does not waive any claim to entitlement 

to records claimed to be exempt by FDLE. 

Wherefore, Mr. Cannon respectfully requests that this Court deny FDLE's Motion for 

Reconsideration of the January 9, 2017 Order Regarding Public Records And/Or Request for 

Clarification. 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state. fl .us 
support@ccmr.state.fl.us 

Respectfully submitted, 

SIDA YID DIXON HENDRY 
DA YID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state. fl .us 

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE 
12973N. Telecom Parkway Temple Terrace, Florida 33637 

(813) 558-1600 

5 



sect10425568 target page: 329

Page 329

CERTIFICATE OF SERVICE 

WE HEREBY CER TIF'Y tbat a true copy of tbe foregoing bas been furnished by e-mail 

to all counsel ofrecord and the assigned judge on February 16, 2017. 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 
support@ccmr.state.fl.us 

SIDA YID DIXON HENDRY 
DA YID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

S/GREGOR Y W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.fi .us 

CAPITAL COLLATERAL REGIONAL COUNSEL-MIDDLE 
12973N. Telecom Parkway Temple Terrace, Florida 33637 

(813) 558-1600 

Copies furnished electronically: 

The Honorable Johnathan Sjostrom, 
Chief Circuit Court Judge. 
Leon County Courthouse, 
301 S. Monroe Street, #301 E, 
Tallahassee, FL 32301-1861-9000 
sjostromj@leoncountyfl.gov 
gaussl@leoncountyfl.gov 

Berdene Beckles 
Assistant Attorney General 
Office of the Attorney General 
PL-01 The Capitol 
Tallahassee, Florida 32399 
CapApp@myfloridalegal.com 
Berdene.Beckles@myfloridalegal.com 
(Via e-mail) 

James A. Beville 
Assistant State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
l E Jefferson St # A 
Quincy, Florida 32351 
bevillej@leoncountyfl.gov 

Janine Robinson, 
Florida Department of Law Enforcement, 
PO Box 1489 
Tallahassee, FL 32302-1489 
J anineRobinson@fdle.state.fi .us. 

Sarah J. Rumph 
Florida Department of Corrections 
501 S Calhoun St 
Tallahassee, FL 32399-6548 
Sarah.Rumph@FDC.MyFlorida.com 

By U.S. Mail, and Marvin Cannon, DOC# N08206, Florida State Prison, Raiford, FL 32026. 
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17 FEB 22 A'.l 8: :3 
. I ~ - I\ -.. ' .j:·'.,\S 

CL.[HK ClRCU1 i COURT STATE OF FLORIDAG.\0SDrn C0UIHY FL,\ 

v. 

MARVIN CANNON, 
Defendant. 

I --- --- ---------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY. FLORIDA 

CASE NO. 2010-663-CFB 
FSC CASE NO. l3SC-46 

ORDER ON STATUS CONFERENCE 

THIS CAUSE came before the Court on the Status Conference held on November 30, 

2016, pursuant to Rule 3.851(c)(2) Florida Rule of Criminal Procedure, wherein the assigned 

judge shall hold a status conference at least every 90 days until the evidentiary hearing has been 

completed or the motion has been ruled on without a hearing. 

A status conference has been scheduled for February, 28, 2017. Counsel wishing to 

appear by telephone may do so. In this regard, those persons shall call 8-50-606-4210 just before 

the 9:30 a.m. status conference on February, 28, 2017. They are to enter the passcode 123456 

when prompted and will be joined on a conference call. Judge Sjostrom's judicial assistant, Ms. 

Lorraine Gauss, will then join the Chief Judge in the courtroom. One hour has been set aside for 

the status conference. 

WHEREFORE IT IS 

28, 2017 at 9:30 am. Courtroom 3H, at t 

Tallahassee, FL. 

DONE AND ORDERED this ~.-----:.-

-
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-Copies to 

Berdene Beckles 
Assistant Attorney General 
Berdene.Beckles@myfloridalegal.com 
capapp@myfloridalegal.com 

James Beville 
State Attorneys Office 
BevilleJ@leoncountyfl.gov 

James Driscoll 
CCRC-Middle 
Driscoll@ccmr.state.fl.us 

David Hendry 
Assistant CCRC 
Hendry@ccmr.state.fl.us 

Gregory Brown 
Assistant CCRC 
Brown@ccmr .state. fl. us 

Sarah J. Rumph 
Florida Department of Corrections 
Rumph.sarah@mail.dc.state.fl.us 

Janine Robinson 
Assistant General Counsel 
JanineRobinson@fdle.state.fl.us 

2 



Page 332

Filing# 52827954 E-Filed 02/22/2017 01:24:50 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, CASE NO.: 2010-CF-000663BXXXMX 

vs. 

MARVIN CANNON, 

Defendant. / 

THE FLORIDA DEPARTMENT OF LA \V ENFORCEMENT'S 
REPLY TO DEFENDANT'S REPONSE TO ORDER TO SHOW CAUSE 

COMES NOW, the Florida Department of Law Enforcement ("FDLE"), by and 

through undersigned counsel, and replies to Defendant MARVIN CANNON's ("Defendant") 

Response to this Comt's Order to Show Cause Issued February 3, 2017 ("Response"). FDLE 

incorporates by reference, its Motion for Reconsideration of January 9, 2017 Order Regarding 

Public Records and/or Request for Clarification ("Motion for Reconsideration"), as well as its 

December 30, 2016 Memorandum Regarding Capital Postconviction In Camera Inspection of 

Agency Public Records. 

1. The Defendant has not and cannot challenge this Court' s thorough review of 

FDLE's confidential and exempt the records in accordance with Florida Rule of Criminal 

Procedure 3.852(f)(l) ("Rule 3.852" or "Rule 3.852(f)(l )"). Nor may the Defendant question 

this Court' s proper evaluation and determination of the claimed statutory exemptions' validity 

and application. 

2. More importantly, the Defendant's Response did not refute, in law or in fact, 

FDLE's Motion for Reconsideration and well-founded basis for sustaining the protection of the 

confidential and exempt records. Specifical1 y, the Defendant: 
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a. Failed to identify any specific confidential or exempt information or record he 

seeks to be produced; 

b. Failed to raise or articulate any "close call" of a claimed exemption; 

c. Failed to raise the issue of "good cause" for release or state his "compelling 

need" for otherwise confidential and exempt records; 

d. Failed to offer any substantive or factual basis, legal argument or authority to 

support a finding of good cause to release otherwise confidential and exempt infonnation; and 

e. Failed to acknowledge or address Rule 3.852(k), which provides that the 

scope of production under any part of Rule 3.852 is limited to records which are not otherwise 

privileged or immune from production and are either relevant to the subject matter of a Rule 

3 .851 proceeding or reasonably calculated to lead to the discovery of admissible evidence; and 

3. The Defendant simply relies upon a) the January 9, 2017 Order; b) his June 8, 

2016 Motion for in camera inspection; and c) this Court's June 13, 2016 as sufficient 

authorization for blanket disclosure of properly exempted records. Such reliance is faulty. 

4. Regarding the January 9, 2017 Order, the Defendant's Response mistakenly put 

the onus on the Court to determine "relevancy", as opposed to raising, making or defendant the 

argument himself. Response at Paragraph 7.b. He further attempts to expand the Court's role on 

the in camera inspection, which no legal authority or other justification. 

5. As to the Defendant's reliance on his Defendant's Motion for in camera, FDLE 

reiterates, it was filed and the Order issued prior to FDLE's records submission to the Florida 

Department of State, Capital Postconviction Public Records Repository ("Repository"). In fact, 

the Defendant did not serve, nor provide FDLE a courtesy copy of the Motion, rendering it 

procedurally improper from inception. FDLE nonetheless waived the procedural deficiency and 

did not object to the Court's in camera inspection to evaluate the statutory exemptions asserted. 

2 
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6. FDLE's Motion for Reconsideration established it is the Comt's responsibility to 

evaluate the validity of the claimed exemptions under Rule 3 .852( f)(l ). This Court did just that, 

found that FDLE properly asserted each exemption and specifically found that the re<lacte<l 

portions of the records did not contain Brady material. 

7. The Defendant also failed to address well-settled law that the trial court may 

authorize disclosure of confidential or exempt records upon a "showing of good cause." See, 

Bryan v. State, 753 So.2d 1244, 1247 (Fla. 2000) (emphasis added). The key however, is 

"showing". The Response contained no indicia of "showing" or "good cause" and provided no 

basis upon which this Court may rely, to disregard valid statutory exemptions. 

8. The Defendant's statement that he "is not in a position to properly judge whether 

each claim of exemption is valid, nor the evidentiary value of each records" does not support any 

showing of good cause or reason to release exempt records. Response at Paragraph 5. Judging 

the validity of the claimed exemptions is precisely the Court's role. 

9. FDLE's detailed Exempt Index of statuto1y exemptions provided ample 

descriptions of the records and has been readily available to the Defendant. For example, the 

following was expressly provided: 

LAB #20100103098: 

20100103098_evidence__1,hotos.pdf (24 pp.): 

s. l 19.0712(2)(a), F.S. Personal information contained in a 
motor vehicle record (pp. 13, 14, 15, 21, 22, 23) 

s. 322.142(4)(c), F.S. Driver license photographs and 
signatures (pp. 13, 14, 21, 22, 23) 

s. 1 l9.071(5)(b), F.S. Bank, debit, charge and credit card 
account numbers (pp. 13, 14, 15, I 6, 17) 

3 
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The Defendant made no effort to explain to the Court how or why this exempt driver license or 

bank account information would be reasonably calculated to lead to the discovery of admissible 

evidence, in accordance with Rule 3.852(k) or rise to the level of good cause. 

10. As to the DNA/Biology records and crime scene and autopsy photos depicting 

death, the Defendant is grossly mistaken where he "asserts" at Page 4, Paragraph 7. c. vi. 1. that 

these records are "not exempt". 1 Not only are DNA analytical records exempt, Florida Statutes 

specifically makes this data co11;fidential and· attaches a criminal penalty for release to a non

criminal justice agency. The same is true for crime scene and autopsy photos depicting death.2 

11. As stated in the Motion for Reconsideration, the undersigned warrants that FDLE 

provides unredacted DNA analytical data to trial level defense counsel upon receipt of a properly 

executed court order. These orders specifically a) acknowledges the highly sensitive, protected 

and confidential nature of the data; b) acknowledges the statutory exemptions; c) waives the 

confidentiality for purposes of litigation and d) authorizes limited and controlled release of such 

confidential DNA anaJytical data and information. 

12. FDLE cannot stress enough, blanket disclosure of exempt postconviction records, 

absent the Defendant's requisite showing of good cause or that the records are reasonably 

calculated to lead to the discovery of admissible evidence, would effectively render Rule 3.852 

meaningless. That being said, DNA analytical data has been released in more than one capital 

postconviction case where the capital defendant presented compelling arguments to the trial 

court, such as use by an expert. 

1
/ FDLE Exempt Index: 20100103098 B1O.pdf(pp. 25 and 27-37, 76-85, 87, 88, 96-lOt>, l14-127, 146-176, 195-

218): The results of DNA analysis; 20100103098autopsy_photosl.pdf(82 pp.): Records depicting killing ofa 
person (pp. 3-3 7, 45-82); and 20100 I 03098autopsy _pbotos2.pdf (52 pp.): Records depicting killing of a person 
(pp. 1-52). 

2
/ §§406. l35(4)(a) and 406.136(4)(a), F.S. specifically require a showing o.f good cause to release images 

depicting the killing of a person, which are otherwise confidenti,al and exempt from disclosure. 

4 
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13. Despite the fact that the Defendant has made no argument, compelling or 

otherwise, FDLE effectively satisfied the Defendant's burden, where it agreed to release all but 

the victim's DNAibiology data, as well as the crime scene and autopsy photos depicting death. 

FDLE did so in an effort to comply with the spirit of the Court's Order and dispense with further 

litigation oo this issue. However, FDLE renews its objection to release the vit:tim's confi<lt:ntial 

DNA data, due to the Defendant's failure to show good cause. 

WHEREFORE, FDLE respectfully requests 1) reconsideration of release of all 

exempted records as detailed in its Motion for Reconsideration, due to the Defendant's failure to 

make any good cause showing to justify disregard of valid statutory exemptions; and 2) entry of 

an amended order to include: a) specific findings as to the validity of statutory exemptions of 

confidential and exempt records; b) denial of dissemination for certain exempt records; c) limited 

dissemination and disclosure of crime scene and autopsy photos depicting death and 

DNAibiology data and information as it relates to the Defendant; and d) the meaning of 

"separate the meaningful from the irrelevant and redundant" be deemed moot. 

5 

Respectfully submitted, 

Florida Department of Law Enforcement 
Post Office Box 1489 
Tallahassee, Florida 32302-1489 
Telephone: (850) 410-7676 
JanineRobinson@fdle.state.fl.us 
Florida Bar No. 865966 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished to 
those listed below, via Florida Courts E-Filing Portal and electronic mail, this 22nd day of 
February, 2017: 

The Honorable Jonathan Sjostrom, Chief Judge 
Second Judicial Circuit 
301 South Monroe Street, Room 301-D 
Leon County Courthouse 
Tallaha-;see, FL 32301 
Via mail: GaussL@.leoncountyfl.gov 

Berdene Beckles, Assistant Attorney General 
Office of the Attorney General 
PL-01, The Capitol 
400 South Monroe Street 
Tallahassee, FL 32399 
Email: berdene.beckles@myfloridalegal.com 

Richard Combs, Assistant State Attorney 
Office of the State Attorney, 2nd Judicial Circuit 
10 East Jefferson Street 
Quincy, FL 32351 
Email: combsr@leoncountyfl.gov 

Sarah Rumph, Assistant General Counsel 
Department of Corrections, Office of the General Counsel 
501 South Calhoun Street 
Tallahassee, FL 3 23 99 
Email: Rumph.Sarah@mail.dc.state.fl.us 

James Driscoll, Esquire 
David Hendry, Esquire 
Gregory Brown, Esquire 
Capital Col1ateral Regional Counsel-Middle 
12973 N. Telecom Parkway 
Temple Terrace, FL 33619 
Email: Driscoll@ccmr.state.tl,us 

Hendry@ccmr. state.fl. us 
Brown@ccmr.state.fl.us 
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DATB: _____ _ TIME: _____ _ 

CLERK'S COURT WORKSHEET - MOTION HEARING INFORMATION 

LEV CNT CHARGE LITERAL BOND G/D/W/A 

-----,,,::~~· ~~~B~~r?-.---\:c-~---"r-•a..::+-~------1,,Q_h~-
SUPPRESS ~ _ CONTINUANCE \ { 
DISCHARGE SERVER 
CONSOLIDATE LIMINE 
SET ASIDE EST. REDUCE BOND 
REVOKE BOND R.O . R. 
SET REST. ______ STATEMENT OF PARTICULARS 
REVOKE R. O.R = NEW TRIAL (J/N) _-_-__ 
QUASH ADJUST SENTENCE 
DISMISS CHANGE OF VENUE 
PROTECTIVE ORDER JUDGE. OF ACQT. 

-. TEXT $~~~- ~~ ~~:ti=\\=t..\l \\~ 
CAP(As ORDEREDr( \ ~ 

- HEARING RESET FO-R--------------+, ------

- NOTICE {A/D) ',Q) <t::......___ ~ ~~ - CONSI~~ - \ { 

***********************r.;,----...; ~ENCE *************************** 

A A Y 
CNT G W O D.0.C. 

CNTY 
JAIL 

COMM JAIL 
CONT. CR PROB. 

CONC/CONS/COTE/INCL 
C/L/S/I 

- - - - ---- --- --- --- ---- ---------
- - - - ---- ------ --- ---- ---------
- - - - ---- ---- ---- ---- ---- ---------
- - - - ---- --- --- --- ---- ---------
- - - - ---- --- --- --- ---- ---------

ENTERED BY ________ _ 

REP0330DB 
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Filing # 531 85623 E-Filed 03/02/2017 10:55:28 AM 

STA TE OF FLORIDA 

V. 

MARVIN CANNON, 
Defendant. _________________ / 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-663-CFB 
FSC CASE NO. 13SC-46 

ORDER ON STATUS CONFERENCE 

THIS CAUSE came before the Court on the Status Conference held on February 28, 

2017, pursuant to Rule 3.851(c)(2) Florida Rule of Criminal Procedure, wherein the assigned 

judge shall hold a status conference at least every 90 days until the evidentiary hearing has been 

completed or the motion has been ruled on without a hearing. 

A status conference has been scheduled for May, 18, 2017. Counsel wishing to appear by 

telephone may do so. In this regard, those persons shall call 850-606-4210 just before the 9:00 

a.m. status conference on May, 18, 2017. They are to enter the passcode 123456 when prompted 

and will be joined on a conference call. Judge Sjostrom's judicial assistant, Ms. Lorraine Gauss, 

will then join the Chief Judge in the courtroom. Thirty minutes has been set aside for the status 

conference. 

WHEREFORE IT IS 

ORDERED AND ADJUDGED that a status conference shall be held on May, 18, 

2017 at 9:00 am. Courtroom 3H, at the Leon County Courthouse, 301 S. Monroe St., 

Tallahassee, FL. ~ 

DONE AND ORDERED this J._ ~ day - ~ ~ -:::::;;;~~..J 

JONA 
cmE 
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Copies to 

Berdene Beckles 
Assistant Attorney General 
Berdene.Beckles@myfloridalegal.com 
capapp@myfloridalegal.com 

James Beville 
State Attorneys Office 
BevilleJ@Jeoncountyfl.gov 

James Driscoll 
CCRC-Middle 
Driscoll@ccmr.state.fl.us 

David Hendry 
Assistant CCRC 
Hendry@ccmr.state.fl.us 

Gregory Brown 
Assistant CCRC 
Brown@ccmr.state.fl.us 

Sarah J. Rumph 
Florida Department of Corrections 
Rumph.sarah@mai I .de.state. fl .us 

Janine Robinson 
Assistant General Counsel 
JanineRobinson@fdle.state.tl.us 
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Filing# 53247509 E-Filed 03/03/2017 11: 10: 17 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, CASE NO.: 2010-CF-000663BXXXMX 

vs. 

MARVIN CANNON, 

Defendant. / 

AMENDED ORDER REGARDING PUBLIC RECORDS 

This matter is before the Court upon the Florida Department of Law Enforcement's 
{"FDLE") Motion for Reconsideration of the January 9, 2017 Order Regarding Public Records 
and/or Request for Clarification. 

Having reviewed FDLE's Motion, the Defendant's Response, FDLE's Reply, and upon 
further consideration of the arguments, applicable law and rules provide therein, the Court 
amends its January 9, 2017 Order and in accordance with the in camera inspection conducted 
under Florida Rule of Criminal Procedure 3.852{f){l ), hereby FINDS: 

1. 20100103098 _ evidence _photos. pdf: 

a. Motor vehicle record contains highly restricted personal information, which is 
confidential pursuant to §§119.0712{2){b) and 322.142(4){c), F.S. and the Federal 
Driver's Privacy Protection Act. {pp. 13, 14, 15, 21, 22, 23). 

b. Bank, debit, charge and credit card account numbers are exempt pursuant to 
§ 119.071(5)(b), F.S. (pp. 13, 14, 15, 21, 22, 23). 

The statutory exemptions asserted are valid and the records do not contain Brady 
material. As the Defendant has made no showing of good cause to release otherwise 
confidential and exempt information and waive the applicable statutory exemptions, the 
request to release is DENIED. 

2. 20100103098_scene_photosl.pdf: 

Motor vehicle . record contains highly restricted personal information, which is 
confidential pursuant to §§119.0712(2){b) and 322.142(4){c), F.S. and the Federal 
Driver's Privacy Protection Act. {p. 35). 

The statutory exemptions asserted are valid and the records do not contain Brady 
material. As the Defendant has made no showing of good cause to release otherwise 
confidential and exempt information and waive the applicable statutory exemptions, the 
request to release is DENIED. 
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3. 20100 I 03098 _ wallet_photos.pfd: 

Bank, debit, charge and credit card account numbers are exempt pursuant to 
§ 119.071 (5)(b ), F.S. (pp. 16 and 17). 

The statutory exemption asserted is valid and the records do not contain Brady material. 
As the Defendant has made no showing of good cause to release otherwise confidential 
and exempt information and waive the applicable statutory exemption, the request to 
release is DENIED. 

4. 20100103098 CS.pdf(pp. 15, 67, 90 and 91, and 126-128): 

a. Motor vehicle record contains highly restricted personal information, which is 
confidential pursuant to §§ 119.0712(2)(b) and 322. 142(4)(c), F.S. and the Federal 
Driver's Privacy Protection Act. 

b. Bank, debit, charge and credit card account numbers are exempt pursuant to 
§1 19.071(5)(b), F.S. 

c. Latent fingerprints and biometric identification information ("any record of friction 
ridge detail; fingerprints; palm prints and footprints") is confidential pursuant to 
§119.071(5)(g), F.S. 

The statutory exemptions asserted are valid and the records do not contain Brady 
material. As the Defendant has made no showing of good cause to release otherwise 
confidential and exempt information and waive the applicable statutory exemption, the 
request to release is DENIED. 

5. 20100103098 LP.pdf: 

Bank, debit, charge and credit card account numbers are exempt pursuant to 
§l 19.071(5)(b), F.S. {p.1 1). 

The statutory exemption asserted is valid and the record does not contain Brady material. 
As the Defendant has made no showing of good cause to release otherwise confidential 
and exempt information and waive the applicable statutory exemptions, the request to 
release is DENIED. 

In view of the foregoing, it is ORDERED that the listed records _are confidential and 
exempt and remain sealed. 

IT IS FURTER ORDERED AND ADJUDGED: 

Following the in camera review of the records listed below, the Court finds that the 
statutory exemptions were properly applied by FDLE and no Brady material is contained therein. 

2 
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However, upon FDLE's limited waiver of objection, the following specific records shall be made 
available to the Defendant's postconviction legal counsel through FDLE's supplemental 
submission to Florida Department of State, Capital Postconviction Public Records Repository: 

1. 20100103098_scene_photosl.pdf: (pp. 32, 36-38, 45, 48, 50). 

2. 20100103098_scene_photos2.pdf: (pp. 33 - 66). 

3. 20100103098 B1O.pdf: The results of a DNA analysis and the comparison of analytic 
results shall be released only to criminal justice agencies and such information 1s 
confidential and exempt pursuant to§§ 943.325(14) and 760.40(2)(a), F.S. 

Only the DNA confidential analytical data and records related to the Defendant shall be 
released. The victim's DNA analytical data and records shall remain sealed and not 
disseminated. 

4. 20100103098autopsy_photosl.pdf: (pp. 3-37, 45-82). 

5. 20100103098autopsy_photos2.pdf: (pp. 1-52). 

The foregoing records which shall be made available to the Defendant's postconviction 
legal counsel contain highly p"ersonal information and graphic images, shall remain confidential 
and shall not be further disseminated to anyone not authorized by the Court. 

The records at issue shall be resealed and the Defendant shall bear the cost of returning 
the same to the Florida Department of State, Capital Postconviction Public Records Repository. 

. f ONE AND OR{:E:it:D in Chambers at Tallahassee, Leon County, Florida, 
this 3 day of _, < , 2017. 

3 
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Copies to 

Berdene Beckles 
Assistant Attorney General 
Berdene.Beckles@myfloridalegal.com 
capapp@myfloridalegal.com 

James Beville 
State Attorneys Office 
BevilleJ@leoncountyfl.gov 

James Driscoll 
CCRC-Middle 
Driscoll@ccmr.state.fl.us 

David Hendry 
Assistant CCRC 
Hendry@ccmr.state.fl.us 

Gregory Brown 
Assistant CCRC 
Brown@ccmr.state.fl.us 

Sarah J. Rumph 
Florida Department of Corrections 
Rumph.sarah@mail.dc.state.fl.us 

Janine Robinson 
Assistant General Counsel 
J anineRobinson@fdle.state . fl. us 
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Filing # 56490447 E-Filed 05/16/2017 12:47:26 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. CASE NO. 2010-CF-000663BXXXMX 

MARVIN CANNON, 

Defendant. 
I --------------

MOTION TO VACATE JUDGMENT OF CONVICTION AND SENTENCE 

Comes now MARVIN CANNON, the Defendant in the above-captioned action, and 

respectfully moves this Comt for an Order, pursuant to Florida Rule of Criminal Procedure 3.850 

and Florida Rule of Criminal Procedure 3 .851, vacating and setting aside the judgment of 

conviction and sentences, including bis sentences of death, imposed upon the Defendant by the 

Circuit Court, in and for Gadsden County, Florida. In support of this motion, pursuant to the 

Florida Rules of Criminal Procedure, Mr. Cannon states the following: 

(A) JUDGMENT AND SENTENCE UNDER ATTACK 

Mr. Cannon was charged by indictment with one count of first degree murder, one count 

of robbery with a deadly weapon, one count of attempted murder, one count of attempted robbery 

with a deadly weapon and one count of arson of a vehicle. Following a jury trial, the jury found 

Mr. Cannon guilty as charged. After a penalty phase the advisory panel recommended death by a 

vote of 9-3. Following a Spencer hearing, the trial court sentenced Mr. Cannon to death. 

The trial court found as aggravating factors: 

Aggravating Circumstances During Jury Penalty Phase 

1 
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1. The capital felony was committed by a person previously convicted of a felony 
and on felony probation. (Assigned great weight). 

2. The defendant was previously convicted of a felony involving the use or threat 
of violence to the person. 

a. prior armed carjacking. 
b. contemporaneous attempted murder of Sean Neel 

(Assigned great weight). 

3. The capital felony was committed while the defendant was engaged in, an 
accomplice, in the commission of, an attempt to commit or flight after committing 
or attempting to commit any robbery. (Assigned moderate weight in light of the 
more severe aggravating circumstances also proved). 

4. The capital felony was committed while the defendant was engaged in, an 
accomplice, in the commission of, an attempt to commit or flight after committing 
or attempting to commit any arson. (Proven beyond a reasonable doubt but merged 
with factor 3 and assigned no weight). 

5. The capital felony was committed for financial gain. (Merged with the robbery 
aggravator and assigned no additional weight). 

6. The capital felony was especially heinous, atrocious or cruel. (Assigned only 
substantial weight - less than great weight). 

7. The capital felony was a homicide and was committed in a cold, calculated, and 
premeditated manner, without any pretense of moral or legal justification. 
(Assigned great weight). 

Additional Aggravating Circumstance Argued for the First Time During the Spencer Hearing 

Murder committed for purpose of avoiding or preventing a lawful arrest under 
section 921.141 (5)( e ). The Comt considered this aggravating factor but concluded 
that the evidence does not support this factor. 

Mitigating Circumstances Argued to Jury During Penalty Phase 

1. The defendant was an accomplice in the capital felony committed by another 
person and bis participation was relatively minor. Section 921.141(6)(d). (No 
preponderance of the evidence, no weight). 

2. The defendant exhibited appropriate court room behavior. (Minimal weight). 

3. The defendant did not resist law enforcement at the time of arrest. (Minimal 
weight). 

4. The defendant bas limited education. (Very little weight). 

2 
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5. The defendant, despite educational sho1tcomings, applied for and received 
farming grants to raise horses and cattle under a youth program. (Very little weight), 

6. The defendant worked hard as a fanner for the family business. (Very little 
weight). 

7. The defendant was a good provider to his family and his step-children. (Very 
little weight). 

8. Tbe defendant is a loving person to bis siblings and their children. (Very little 
weight). 

9. The death sentence for the defendant would be disproportionate in comparison 
to a life sentence for Antone McMillian. The Court found that this argument was 
unclear. The Court was unaware of Mr. Cannon's intellectual disability and found 
that, "Because Mr. Cannon's culpability is not diminished by mental retardation, 
his death sentence is not disproportionate to a life sentence for Mr. McMillian or 
any other result that may apply to Mr. McMillian because of his severe cognitive 
deficits." 

10. If Antone McMillian is determined by the court to be mentally retarded, he will 
not be given tbe death penalty. (Not mitigating and assigned no weight). 

11. Antone McMillian cannot be tried if he remains mentally incompetent. (not 
mitigating and assigned no weight). 

12. Any other circumstances of Marvin Cannon's character, background or life, or 
the circumstances of the offense that would mitigate against the imposition of the 
death penalty. 
a. Low IQ (Very little weight). 
b. Emotionally impoverished family dynamic. (Very little weight). 
c. Siblings imp1isoned during defendant's adolescent, teen and young adult years. 
(Very little weight). 
d. Other mental health diagnoses and symptoms. (Very little weight). 
e. Testimony in Leon County carjacking case. (Very little weight). 

The Court considered other mitigating circumstances not addressed by the Defense and assigned 

no weight. 

(B) CLAIMS RAISED AND DISPOSITION ON DIRECT APPEAL 

Mr. Cannon raised tbe following claims on direct appeal: 

(1) the trial court improperly doubled the aggravators; (2) the trial court erred in 
applying HAC to Cannon; (3) the court erred in sua sponte modifying the jury 

3 
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instruction on attempted voluntary manslaughter; the State's evidence is insufficient 
as to Cannon's convictions for ( 4) robbery, (5) attempted robbery, and (6) arson; 
(7) the trial court erred in responding to a jury question during deliberations; (8) the 
couit en-oneously admitted hearsay statements into evidence; and (9) Cannon's 
death sentence is disprop01tionate. 

Cannon v. State, 180 So. 3d 1023, 1032 (Fla. 2015), reh'g denied (Dec. 18, 2015), cert. denied, 

136 S. Ct. 2389, 195 L. Ed. 2d 764 (2016). The Florida Supreme Comt vacated Mr. Cannon's 

conviction for attempted robbery. Id. at 1039 n. 16. The Florida Supreme Court affirmed Mr. 

"Cannon's convictions and sentences for first-degree murder, attempted first-degree murder, 

robbery, and arson." Id. at 1041. 

(C) NATURE OF RELIEF SOUGHT 

I . Mr. Cannon requests a hearing on all claims that he has designated as requiring a factual 
determination under Section D of this Motion. 

2. Mr. Cannon requests that this Court vacate bis judgment of conviction and death 
sentence. 

3. Any other relief that this Court may find appropriate. 

(D) CLAIMS FOR WHICH AN EVIDENTIARY HEARING IS SOUGHT 

CLAIM I 

MARVIN CANNON WAS DEPRIVED OF HIS RIGHT TO A RELIABLE 
ADVERSARIAL TESTING DUE TO INEFFECTIVE ASSISTANCE OF 
COUNSEL AT THE GUILT PHASE OF ms CAPITAL TRIAL, IN 
VIOLATION OF HIS FOURTH, FIFTH, SIXTH, EIGHTH, AND 
FOURTEENTH AMENDMENT RIGHTS UNDER THE UNITED STATES 
CONSTITUTION AND HIS CORRESPONDING RIGHTS UNDER THE 
DECLARATION OF RIGHTS OF THE FLORIDA CONSTITUTION. 

This claim is evidenced by the following: 

All other allegations and factual matters contained elsewhere in this motion are fully 

incorporated herein by specific reference. Trial counsel's representation of Mr. Cannon fell below 

acceptable professional standards in several respects. Each of these failures, discussed below, 

4 
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severely prejudiced Mr. Cannon. There is a reasonable probability that, but for counsel's errors, 

the result of the proceedings would have been different; Mr. Cannon would have been convicted 

of a lesser offense or acquitted. 

In Strickland v. Washington, 466 U.S. 668 (1984), the United States Supreme Court held 

that counsel has a duty to bring to bear such skill and knowledge as will render the trial a reliable 

adversary testing process. Id. at 688. Specifically, counsel bas a duty to investigate in order to 

make the adversarial testing process work in the particular case. Id. at 690. "An ineffective 

assistance of counsel claim has two components: A petitioner must show that counsel's 

performance was deficient and that the deficiency prejudiced the defense. To establish deficient 

performance, a petitioner must demonstrate that counsel's representation 'fell below an objective 

standard of reasonableness."' Strickland v. Washington, 466 U.S. 668, 687-688 (1984) (internal 

citations omitted); see also State v. Fitzpatrick, I 18 So.3d 737 (Fla. 2013). Prejudice is defined as 

"a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding 

would have been different. A reasonable probability is a probability sufficient to undermine 

confidence in the outcome." Id. at 694. 

1-1: TRIAL COUNSEL WAS INEFFECTIVE DURING VOIR DIRE FOR 
ALLOWING SEVERAL BIASED JURORS TO SERVE ON THE JURY. 

Jury selection in any criminal case is one of the most important stages of a ctiminal trial. 

In a capital case the importance of jury selection takes on a greater dimension because each 

individual juror must decide ultimately whether an individual will live or die. Counsel had the 

added responsibility to ensure that the jurors selected will deliberate and consider mitigation in a 

manner that is consistent with the constitutional requirement that the death penalty must be 

reserved for the most aggravated and least mitigated of murders. 

Trial counsel seriously failed during this crucial phase of Mr. Cannon's representation. 
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Ttial counsel was ineffective throughout jury selection. During this critical stage, important areas 

of juror bias and prejudice were not adequately addressed or were simply ignored. Counsel failed 

to use the jury selection process to ensure that Mr. Cannon was tried by a fair jury. 

The Florida Supreme Court stated the following nearly 60 years ago: 

[I]f there is basis for any reasonable doubt as to any juror's possessing that state of 
mind which will enable him to render an impartial verdict based solely on the 
evidence submitted and the law announced at the trial he should be excused for 
cause on motion of a party. 

Singer v. State, 109 So.2d 7, 23-24 (Fla. 1959). 

"The test for determining juror competency is whether the juror can lay aside any bias or 

prejudice and render his verdict solely upon the evidence presented and the instructions on the law 

given to him by the court." Lusk v. State, 446 So.2d 1038, 1041 (Fla. 1984)(citing Singer, 109 

So.2d at 24). When a party seeks to strike a potential juror for cause, the trial court must allow 

the strike when "there is basis for any reasonable doubt" that the juror bad "that state of mind 

which w[ould] enable him to render an impa1tial verdict based solely on the evidence submitted 

and the law announced at the trial." Singer, 109 So.2d at 23-24; see also Ault v. State, 866 So.2d 

674, 683 (Fla. 2003). Courts have held that ambiguities or uncertainties about a juror's impattiality 

should be resolved in favor of excusing the juror. See Cottrell v. State, 930 So.2d 827, 829 (Fla. 

4th DCA 2006) (quoting Huber v. State, 669 So.2d 1079, 1081 (Fla. 4th DCA 1996)("This court 

has held that it is error not to grant a challenge for cause when there is a basis for any reasonable 

doubt as to the juror's ability to render an impartial verdict, and that close cases should be resolved 

in favor of excusing the juror rather than leaving doubt.")); Smith v. State, 907 So.2d 582, 585 

(Fla. 5th DCA 2005). 

As a result of counsel's failures during jury selection, Mr. Cannon was prejudicially denied 

the most fundamental ofrights - - a fair and impartial jury. 
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Juror Wike 

Defense counsel was ineffective for failing to strike Juror Wike, who actually sat on the 

jury after infom1ing that he felt the death penalty was perhaps appropriate for kidnapping, rape, 

and torture cases, and that it should be automatic for first degree murder. Juror Wike agreed with 

Prospective Juror Kremkau, who informed: 

PROSPECTIVE JUROR KREMKAU: I know that sometimes there are terrible, 
terrible crimes where torture is involved for long periods of time. I can see where 
maybe [the death penalty] would come into play in something like that. 
MR. GARCIA: So if you were to make the rules, you would want to extend the 
penalty for that? 
PROSPECTIVE JUROR KREMAU: No. I know back- my understanding is that 
there was a time when it did, just like rape in some states, where that was covered. 
And so I can understand. You know, sometimes you bear about somebody who's 
been kidnapped, raped, and tortured for two years on end. And sometimes I can see 
where maybe that's okay. 
MR. GARCIA: Sure. Mr. Wike? 
PROSPECTIVE JUROR WIKE: I'd agree with her on that. 
MR. GARCIA: All right. What are your feelings on the death penalty? 
PROSPECTIVE JUROR WIKE: I think it's to do justice for the penalty. Like in 
first degree murder, I would believe, yes. 
MR GARCIA: Can one be found guilty of first degree murder and still not get the 
death penalty? 
PROSPECTIVE JUROR WIKE: Yes. 
MR. GARCIA: Under what circumstances? 
PROSPECTIVE JUROR WIKE: I don't know. 
MR. GARCIA: Mr. Shipley? 
PROSPECTIVE JUROR SHIPLEY: Maybe if one person is attacking another 
person and somebody goes after the attacker, I guess. 

R.O.A., Vol. VII, Pgs. 515-16. 

Juror Wike served on this jury after informing that to "do justice" meant imposing the death 

penalty "in first degree murder" cases. R.O.A., Vol. VII, Pg. 516. He served on the jury after be 

was unable to come up with any example of a murder case not deserving of the death penalty. 

Prospective Juror Shipley was able to cite cases of self-defense and defense-of-others which would 

be justifiable homicides that would not qualify for conviction let alone the ultimate penalty. Juror 

Wike served even after being one of several prospective jurors who volunteered that they felt 
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inmates remained on death row for too long. R.O.A. , Vol. VII, Pg. 525. The defense was 

ineffective for failing to move to strike Juror Wike for cause after he basically stated that the death 

penalty would be required in first degree murder cases to do justice. This defective performance 

by trial counsel prejudiced Mr. Cannon and this Court should grant relief. 

Juror Bentley 

Juror Bentley served on the jury after stating that the intellectually disabled and the 

incompetent should be executed. 

MR. GARCIA: Do you think it's okay to execute a retarded person? 
PROSPECTIVE JUROR BENTLEY: If they did the crime. 
MR. GARCIA: Retardation doesn't matter. 
PROSPECTIVE JUROR BENTLEY: No, sir. 
MR. GARCIA: How about an incompetent person? 
PROSPECTIVE JUROR BENTLEY: I guess I would have to know that the crime 
is. They can't just go killing their whole family and that's okay. 
MR. GARCIA: No, not okay. The question is the death penalty, okay. 
PROSPECTIVE JUROR BENTLEY: I think it should be on the table, yes, sir. 

R.O.A., Vol. VII, Pg. 517. Defense counsel should have moved to excuse Juror Bentley for 

expressing a bias in favor of the death penalty, even in cases where the law currently forbids such 

executions. Trial counsel was ineffective for failing to do so and this Court should grant relief 

Juror Wells 

Juror Wells served on the jury after informing that the death penalty would be approp1iate 

for crimes other than murder if"it were my child." R.O.A., Vol. VII, Pg. 521. This was a bias in 

favor of the death penalty that defense counsel should have noticed, and caused competent counsel 

to move to strike Juror Wells. When defense counsel pressed further and asked about the penalty 

of life in prison without parole, Juror Wells asked: "is that set in stone, no possibility of parole or 

is down the line the loophole comes up or something and that person is set free?" R.O.A., Vol. 

VII, Pg. 521. Juror Wells is prone not to believe that life without parole truly means life without 

parole. He is clearly biased in favor of the death penalty, afraid of legal "loopholes" created by 
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criminal defense attorneys. 

MR. GARCIA: The what comes up? 
PROSPECTIVE JUROR WELLS: The loopholes we discussed. 

R.O.A., Vol. VII, Pgs. 521. 

This apparently caused the Court to question Juror Wells' impartiality and his 

predisposition to impose the death penalty. R.0.A., Vol. VII, Pg. 521. Juror Wells served even 

after being one of several prospective jurors who volunteered that they felt inmates remained on 

death row for too long. RO.A., Vol. VII, Pg. 525. Juror Wells showed a clear bias in favor of the 

death penalty and should have been stricken. Trial counsel was ineffective for failing to do so and 

this Cmut should grant relief. 

Jurors Robinson, Skipper, and Hosey 

Juror Robinson served on the jury after basically stating that death row inmates should be 

executed more quickly, even if they were innocent, a necessary collateral consequence be was 

willing to accept. 

PROSPECITVE JUROR ROBINSON: I'll stick by what - yeah, I believe they stay 
there too long. The - I don't know what the percentage is, but the chance of 
someone being found, let's say, not guilty of it after the fact like that is probably a 
very, very minor or minute part of the percentage, so. And it does happen. We make 
mistakes in life. There's no doubt about it. I mean, I do it every day. But we're 
looking at-or, in my eyes, we're looking at the percentage. And the percentage is 
not there to just keep them that long on death row. 
MR. GARCIA: [] [W]hen I asked that question a number of bands went up. And I 
wanted to get those people who hold that opinion. 

R.O.A., Vol. VII, Pg. 525. 

Jurors Robinson, Skipper, and Hosey, Wike, and Wells, all who actually served on Mr. 

Cannon's jury, were among eight jurors who volunteered that they held this biased opinion that 

people on death row stayed there too long, meaning, they felt the death row inmates should be 

executed more quickly. R.0.A., Vol. VII, Pgs. 525-26. These jurors all should have been stricken, 
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but instead, they were seated as jurors (see pronouncement of sitting jurors at R.O.A., Vol. VII, 

Pgs. 557-58). Because there obviously was a "reasonable doubt as to [ these jurors] possessing that 

state of mind[] enabl[ing them] to render an impartial verdict based solely on the evidence," see 

Singer, l 09 So.2d at 23-24, the defense should have moved to strike all six of the jurors cited in 

this claim due to bias. The failure to do so constituted ineffective assistance of counsel and this 

Court should grant relief. 

Juror Calderon 

Juror Calderon actually served on Mr. Cannon's jury. When asked about her feelings on 

the death penalty, she stated, "You know, like she said, an eye for an eye, a tooth for a tooth." 

R.O.A., Vol. VII, Pg. 507. This biased juror should have been stricken by the defense. At no point 

did trial counsel attempt to instruct these potential jurors that a death penalty prosecution did not 

follow the biblical "eye for an eye" standard. At no point did trial counsel ask these prospective 

jurors whether they could set aside their religious understanding of c1iminal punishment and follow 

the law as instructed by the judge. Instead, trial counsel allowed Juror Calderon to serve on the 

jury, knowing that his religious convictions biased him towards imposing the death penalty in 

murder cases. Trial counsel was ineffective for failing to strike Juror Calderon, this ineffective 

assistance of counsel prejudiced Mr. Cannon, and Mr. Cannon should be granted relief. 

Conclusion 

As the above discussion indicates, seven of the jurors that actually served on Mr. Cannon's 

jury indicated clear biases towards recommending a sentence of death. Allowing a single juror 

with a bias towards recommending death would have been deficient pe1formance prejudicing Mr. 

Cannon. However, allowing seven jurors biased towards recommending death was 

overwhelmingly prejudicial, given that the law at the time required at least seven jurors to 

recommend death in order for the judge to impose a sentence of death. This Court should grant 
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Mr. Cannon relief. 

1-2: TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT 
TO AND MOVE FOR A MISTRIAL WHEN A LAW ENFORCEMENT 
OFFICER IDENTIFIED MR. CANNON IN A SURVEILLANCE VIDEO 
AND STATED TBA T MR. CANNON HAD BEEN KNOWN TO HIM FOR 
YEARS. 

Under Section 90.404(2), Flo1ida Statutes, character evidence regarding other crimes, 

wrongs or acts is inadmissible when offered to prove the bad character or propensity to commit 

crime. Under Section 90.404(2) and Williams v. State, 110 So.2d 654 (Fla. 1959), for evidence of 

collateral crimes to be admissible, the facts of the prior crimes or bad acts must be either 

inseparable from the crimes charged, or inextricable intertwined with the crimes charged 

(hereinafter Williams Rule Evidence). If the State intends to admit Williams Rule Evidence, 

written notice must be provided to the Defendant of the intent to rely upon Williams Rule Evidence 

at least 10 days prior to trial. See Section 90.404(2)(d). 

"[P]ermitting questions that elicit a witness's position as a police officer when that witness 

is identifying a defendant's voice or image has been held to be reversible error even when the 

identification itself was permissible." Evans v. State, 177 So. 3d 1219, 1230 (Fla.2015). In Evans, 

the Florida Supreme Court approved the reasoning of the Fourth District Court of Appeals decision 

in Hardie v. State, 513 So.2d 791 (Fla. 4th DCA 1987), and the Second Dist1ict Cou1t of Appeals 

decision in Day v. State, 105 So.3d 1284 (Fla. 2nd DCA 2013). In Hardie, the court held that police 

officers who had prior knowledge and contact with the defendant before the c1ime at issue could 

testify as to the defendant's identity so long as they did not identify themselves as police. Id. at 

792. Hardie's conviction for Grand Theft was reversed solely based on the fact that identified law 

enforcement officers were allowed to identify the defendant from store surveillance video. Id. at 

794. In Day, an identified police officer witness identified the defendant from store video 

surveillance and based her knowledge of the defendant on the fact that "she had ' had contact with 
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them' while she was a community police officer." Day, 105 So.3d at 1286. The Court reversed 

Day's conviction for Grand Theft solely based upon the fact that an identified law enforcement 

officer was allowed to identify the defendant from video surveillance. Id. 

Other Florida Courts have reached the same conclusion. (State v. Price, 701 So.2d 1204 

(Fla. 3d DCA 1997) (prosecution may not disclose the occupation of a law enforcement officer 

who provides opinion testimony identifying a defendant as same person depicted on a videotaped 

drng transaction, where officer was not involved in transaction, reviewed videotape sometime 

later, and testified purely to provide identification opinion testimony based on his familiarity with 

defendant); Edwards v. State, 583 So.2d 740 (Fla. 1st DCA 1991) (officer's identification 

testimony, who was not present at scene but later reviewed videotape, might be deemed admissible 

if be is not identified to the jury as a police officer); Willis v. State, 669 So.2d 1090, 1093 (Fla. 3d 

DCA 1996) (defendant unduly prejudiced, and bis right to fair trial denied, in light of officer's 

testimony that Willis had previous contacts with the police in other incidents)). 

In the present case, at the outset, the State did not provide notice of intent to rely upon 

Williams Rule Evidence. Therefore, any evidence of prior crimes, wrongs, or acts by the 

Defendant was inadmissible. However, inadmissible Williams Rule Evidence was admitted 

regarding prior contacts between Mr. Cannon and law enforcement. Law enforcement witnesses 

testified that they tracked a suspect from the scene of the crime to a gas station. RO.A. , Vol. X, 

pgs. 318-317. An employee from the gas station testified that a nervous looking, sweaty individual 

arrived at the gas station on foot, and video surveillance equipment at the gas station captured the 

encounter. R.O.A, Vol. X, pgs. 327-329. Later, law enforcement Officer Robe11 Maxwell was 

called to the stand. The following exchange occurred: 

Q:Sir, can you state your name and occupation? 
A: Robert Maxwell. I'm a criminal investigator with the Gadsden County Sheriffs 
Office. 
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Q: How long have you been in law enforcement? 
A: Nineteen and a half years 

R.O.A., Vol X, pg. 339. After identifying himself as a law enforcement officer was called and 

identified the Defendant as tbe person seen in tbe gas station video. "That's Marvin Cannon. I 

recognize bim. He bas been personally familiar to me for a number of years. I recognized him 

from tbe video." R.O.A, Vol. X, pg. 351. 

This type of identification of a defendant by an identified law enforcement officer is tbe 

precise type rejected by the Florida Supreme Court in Evans, and by the Florida District Courts in 

Hadie, Day, Price, Edwards, and Willis. By identifying himself as law enforcement, and then 

commenting that Mr. Cannon had been familiar to him for years, "gives rise to at least a reasonable 

implication that [he] had previously been involved in criminal activity." Day v. State, 105 So. 3d 

at 1288. Trial counsel failed to object to the admission of this testimony. Trial counsel's failure 

in this case severely prejudiced Mr. Cannon. Tbe jury in this case was left with tbe impression 

that Mr. Cannon bad a criminal record and contacts with law enforcement spanning at least "a 

number of years." Had this inadmissible evidence been objected to, and a mistrial been sought, 

Mr. Cannon would have received a new trial. Had this evidence been properly excluded, there is 

a substantial probability that tbe outcome of Mr. Cannon's trial would have been different. This 

Court should grant Mr. Cannon relief. 

1-3: TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT 
AND MOVE FOR A MISTRIAL WHEN THE STA TE IMPROPERLY 
SHIFTED THE BURDEN OF PROOF TO MR. CANNON DURING 
CLOSING ARGUMENTS. 

In criminal cases, the State bears the burden of proving the Defendant's guilt beyond a 

reasonable doubt. See In re Winship, 397 U.S. 358 (1970). "The state cannot comment on a 

defendant's failure to produce evidence to refute an element of the crime, because doing so could 

erroneously lead tbe jury to believe that the defendant carried the burden of introducing evidence." 
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Jackson v. State, 575 So.2d 181, 188 (Fla. 1991). See also Rodriguez v. State, 753 So.2d 29, 37 

(Fla. 2000) (the "State may not comment on a defendant's failure to mount a defense because doing 

so could lead the jury to enoneously conclude that the defendant has the burden of doing so."). 

In this case, the Defendant called bis father Johnny Cannon as his only witness during the 

guilt phase of the trial. Johnny Cannon is the Defendant's father, and is a fatmer who leased fatm 

land where the murder occurred. Mr. Johnny Cannon's testimony was presented by the Defense 

to establish that Johnny Cannon had given the Defendant approximately $2000-$2500 as a bonus 

for farming, a day or two before the murder, thereby refuting the State's argument that the 

Defendant had a financial motive for committing the murder. R.O.A., Vol. XII, pg. 622. The 

State briefly cross examined Johnny Cannon, but did not ask him whether there was any corn 

stored at the prope1ty he leased which was the scene of the mmder. 

During closing arguments, the State made the following argument: 

I also thought it was very interesting that the defense presented Mr. Johnnie (sic) 
Cannon. Did you bear Mr. Johnnie (sic) Cannon testify, oh, yeah, there was corn 
out there; they just didn't see it. That's where I put com. Did Mr. Cannon say 
anything like that, that I store com at this location? 

R.O.A., Vol. XIII, Pg. 792. The State was attempting to use the absence of com at the location as 

evidence of premeditation, as evidenced by their closing argument. 

Folks, I suggest to you that that is very significant, because this is the defendant, 
Marvin Cannon, is the one who is setting up the operation, setting up the situation. 
Contacting Mr. Morgan for the purpose of getting together to get the corn. He 
directs them to this location. A location in which it turns out there is no corn ... this 
defendant sets up this situation, gets them to the secluded location on the pretext of 
a business transaction that's not there. 

R.O.A., Vol. XII, pg. 731-739. Thus, not only did the State improperly shift the burden to the 

Defendant, the State then highlighted the Defendant's fai lure to present certain evidence as "very 

significant." 

On the other band, it was clearly an important part of the Defense's theory of defense that 
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the State had not proven whether there was com at the scene of the murder. Trial counsel spent a 

significant portion of his closing argument (39 lines of transcript) arguing that the State bad failed 

to prove that there was no com at the scene of the murder. R.O.A., Vol XII, pgs. 779-781. 

Therefore, it was clear that the State's failure to prove that there was not com at the scene 

of the murder was a crucial patt of trial counsel's theory of defense. Yet, when the State argued 

during closing arguments that the Defense bad failed to present testimony from Johnny Cannon 

proving that there was in fact com on the prope1ty, trial counsel failed to object and move for a 

mistrial. This statement that the Defendant did not prove that there was com at the scene of the 

murder clearly was an improper shifting of the burden of proof to Mr. Cannon. Mr. Cannon had 

no burden to present any evidence, let alone to specifically rebut the State's theory of premeditation 

that Mr. Cannon lured the victim to a location based upon the pretense of non-existent com. 

It is significant to note, in addition, that the State bad a full opportunity to cross examine 

Johnny Cannon, and failed to ask him any questions about the existence or non-existence of com 

at the murder scene. Yet, the issue of the existence of com did not come up either during Johnny 

Cannon's direct examination by the Defense, nor during the State's cross examination. This is 

further evidence that the State's intention by commenting on Mr. Cannon's failure to elicit 

testimony from Johnny Cannon regarding the existence of com was an attempt to shift the burden 

to Mr. Cannon. 

Thus, the State consciously shifted the burden of proof beyond a reasonable doubt to Mr. 

Cannon on a disputed fact that was critical to trial counsel's theory of defense, and trial counsel 

made no objection, and no motion for mistrial. This failure on trial counsel's patt which shifted 

the burden of proof to Mr. Cannon allowed the jury to question what the defense was biding by 

failing to elicit the testimony from Johnny Cannon, or to assume a critical fact as proven simply 

because Mr. Cannon failed to produce evidence. This was a clear violation of Mr. Cannon's due 
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process rights, and constituted ineffective assistance of counsel. Mr. Cannon was prejudiced by 

trial counsel's deficient performance, and this Court should grant relief. 

CLAIM2 

TRIAL COUNSEL WAS INEFFECTIVE FOR ALLOWING PERV ASSIVE 
RELIGIOUS THEMES IN FAVOR OF THE DEATH PENALTY TO 
INFECT MR. CANNON'S TRIAL DURING BOTH THE GUILT AND 
PENALTY PHASES, AND THIS INEFFECTIVE ASSIT ANCE 
PREJUDICED MR. CANNON. 

The Florida Supreme Comt has repeatedly "condemned invocation of religious authority 

in capital sentencing proceedings." Farina v. State, 937 So.2d 612, 629 (Fla. 2006). "Without 

question, trial judges and attorneys should refrain from discussing religious philosophy in court 

proceedings. Ferrellv. State, 686 So.2d 1324, 1328 (Fla. 1996). 

What is objectionable is reliance on religious authority as supporting or opposing 
the death penalty. The penalty determination is to be made by reliance of the legal 
instructions given by the court, not by recourse to extraneous authority ... The 
primary vice in referring to the Bible and other religious authority is that such 
argument may "diminish the jury 's sense of responsibility for its verdict 
and .. .imply that another, higher law should be applied in capital cases, displacing 
the law in the court's instructions." 

Id, citing People v. Wash, 6 Cal.4th 215, 24 Cal.Rptr.2d 421, 448- 50, 861 P.2d 1107, 1135- 36 

(1993) (citations omitted). 

In the present case, trial counsel allowed pervasive religious themes of retribution to infect 

the trial from the beginning of voir dire to the prosecution's closing argument, all the way through 

the penalty phase presentation by the State. These religious themes were overwhelmingly in favor 

of implementing the death penalty. Not only did trial counsel fail to object when the State and 

state witnesses improperly invoked religious authority, but trial counsel themselves referenced 

religious authority which "diminished the jury's sense of responsibility for its verdict." 

Voir Dire 

As discussed above, during voir dire, Juror Calderon, who served on the jury, responded 
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to a question about her feelings on the death penalty by stating, "You know, like she said, an eye 

for an eye, a tooth for a tooth." R.O.A., Vol. VII, Pg. 507. Rather than advising Juror Calderon 

that the standard in a death penalty case is different, or asking follow-up questions about whether 

Juror Calderon could set aside her religious beliefs and follow the instructions of the trial judge, 

trial counsel instead encouraged a deeper conversation of religious dogma. Right after Juror 

Calderon made these statements, defense counsel asked: "Who's a church person? Give me a 

church person." Juror Schroeder, also mentioned in the section above, the future foreperson, 

responded, "Yes, sir." Defense counsel then asked Prospective Juror Skipper about the phrase "eye 

for an eye," and asked about its origins. This juror responded: "It's in the Old Testament. I don' t 

know exactly where. But we just studied on tbjs not long ago. It may not even be in the Bible []." 

R.O.A., Vol. VII, Pgs. 507-08. Defense counsel then continued to ask about the phrase, and if 

anyone ever studied the phrase "in a Sunday school class, a Bible study class, or something like 

that? You cover topics like that, yes?" R.O.A., Vol. VII, Pg. 508. At thls point the transcript 

indicates that Juror Schroeder is "Nodding bead positively," R.0.A. , Vol. VII, Pg. 508, and be 

proceeds to give a 14 line explanation ofhls understanding of the phrase. R.O.A., Vol. VII, Pgs. 

508-09. 

Prospective Juror Robinson, who actually served on the jury, then provides a 10 line answer 

of bis understanding of the phrase "eye for an eye," citing to the "Old Testament." R.0.A. , Vol. 

VII, Pg. 509. Defense counsel then asks the panel about studying the phrase in "Sunday School or 

Bible Study," then be characterizes Prospective Juror Robinson 's understanding of the phrase as 

"Mosaic law or Levitican law." R.O.A., Vol. VII, Pg. 509. At no point did trial counsel attempt 

to instruct these potential jurors that a death penalty prosecution did not follow the biblical "eye 

for an eye" standard. At no point did trial counsel ask these prospective jurors whether they could 

set aside their religious understanding of criminal punishment and follow the law as instructed by 
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the judge. At no point did trial counsel attempt to distinguish biblical interpretations of punishment 

from criminal justice interpretations. This was just one example of trial counsel failing to 

dete1mine which jurors could set aside their religious convictions and follow the law. 

Early in voir dire, the discussion turned to religion. Though the following conversation 

took place "in private" (R.O.A. , Vol. IV, Pg. 40), it shows a common theme in this case: the 

religious tenor of the continuing proceedings. 

THE COURT: This is Solomon Williams. Mr. Williams, you're a clergyman? 
PROSOPECTIVE JUROR WILLIAMS: Yes, sir. I'm a pastor over in Tallahassee. 
I've been pastoring for over 22 years. 

R.O.A., Vol. VII, Pg. 44. Prospective Juror Williams then went on to inf mm that he could possibly 

be distracted at trial / preoccupied with a funeral that he was supposed to conduct for a close 

member of the church who passed away. R.O.A. , Vol. IV, Pg. 46. He stated that if chosen to serve 

on the jury, he would do his best to listen and pay attention to the court proceedings. R.O.A., Vol. 

IV, Pg. 47. He inf01med that he was a pastor at Bethlehem Primitive Baptist Church. R.O.A., Vol. 

IV, Pg. 47. 

Before Prospective Juror Keys was removed for cause, he stated that "everybody got to be 

judged." R.O.A., Vol. IV, Pg. 61. The Court then asked if he "mean[t] that everybody's got to be 

judged by the Lord." R.O.A., Vol. VII, Pg. 61. Prospective Juror Keys agreed, "By the Lord, and 

I don't feel right judging anybody." R.O.A. , Vol. IV, Pg. 61. He informed, "My pastor, we talk

he talked to me about all of this." R.O.A., Vol. IV, Pgs. 62. Apparently he felt that his religious 

convictions would prohibit him from recommending a death sentence, and that is why he was 

removed for cause. But other religious jurors felt compelled to recommend death because of their 

religious convictions. 

For example, the Coutt asked Prospective Juror Hatcher if he "fel[t] all persons convicted 

of kjlling another person must or should be sentence to death." R.O.A., Vol. IV, Pg. 64. He 
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responded: "God's law says thou shall not murder, and in God's law there is no provision for life 

in prison. It clearly says that a person guilty of murder shall be put to death without fail, and that's 

the supreme law of the land, and I will hold to that." R.O.A., Vol. IV, Pg. 64. Mr. Cannon was 

obviously tried in a deeply religious community. This came to prejudice him at trial, especially 

when the state later used religion as a basis to persuade the jury to convict and sentence Mr. Cannon 

to death. 

Prospective Juror Frierson informed the Comt that his niece told him about this case that 

apparently involved two young men, a robbery, and a murder. R.O.A., Vol. V, Pg. 174. His niece 

had actually "manied into the [Cannon] family." R.O.A., Vol. V, Pg. 174. Prospective Juror 

Frierson volunteered: "Being a minister, you know, you try to minister and talk to everybody in 

the neighborhood, and I didn't get an opportunity to talk to these guys." R.O.A., Vol. V, Pg. 174. 

Prospective Juror Byrd also knew the Cannon family: "His mom quite well, because we go to 

church at the same church ... .I just know her from going to the same congregation." R.O.A., Vol. 

V, Pg. 188. Prosecutor Combs questioned whether that relationship would affect the deliberations: 

"What about church, with his mother and all. Would you feel uncomfortable- would anybody at 

church question you about that?" "No." R.O.A., Vol. V, Pg. 189. 

Prospective Juror Schroeder ultimately became the foreman of the jury. He revealed that 

be was "a manager for a call service in Tallahassee," R.O.A., Vol. V, Pg. 243, but be did not 

volunteer that he was a church musician at the Centenary United Methodist Church in Quincy, 

Florida, with close family ties to that church. 

As the Florida Supreme Court Stated in Ferrell, "attorneys should refrain from discussing 

religious philosophy in court proceedings." Ferrell, 686 So.2d at 1328. Rather than refraining 

from discussing religious philosophy, the above demonstrates that Mr. Cannon's own attorneys 

encouraged discussion of religious philosophy, much of which was plainly pro-death penalty, and 
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made no attempts to dete1mine which potential jurors could set aside their religious convictions. 

Moreover, trial counsel allowed jurors to serve who expressed pro-death penalty religious beliefs, 

without challenging for cause, or even further questioning these jurors as to whether they could 

set aside their religious beliefs. In fact, during a bench bar during the penalty after victim impact 

evidence was presented, the State pointed out: 

I just want to put on the record also that the defense in the jury selection process 
injected religious beliefs in questioning of the jurors, about their religious beliefs 
having to do with the death penalty and injected that certain denominations are 
opposed to the death penalty by their religion. That was done in front of the panel 
as a whole. There was talk about the Catholic religion and the Methodist religion. 

R.O.A., Vol. XV, Pg. 922. Thus, even the State at trial conceded that trial counsel injected 

religious philosophy into the trial. This prejudiced Mr. Cannon, and this Court should grant relief. 

Guilt Phase Closing Arguments 

The defense again should have objected and requested a mistrial when the State made the 

following argument at the guilt phase portion of the trial during closing arguments: "Basically it's 

a situation, folks, where this man reaps what be sowed on that particular day. And what be sowed 

are the charges he is facing." R.O.A., Vol. Xill, Pg. 739. The State is prohibited from using religion 

and biblical passages to obtain a conviction and death sentence. The State's reference to reaping 

and sowing was from Galatians 6:7-9 which states, "Be not deceived; God is not mocked: for 

whatsoever a man sowetb, that shall be also reap." Gal. 6:7-9. The State's reference would have 

been apparent to members of the jury familiar with this passage. Under one interpretation at least, 

the jury was presented with the choice of finding as the State wanted, and thus returning a verdict 

of guilty and recommending a death sentence, or mocking God by acquitting him/recommending 

life. This was improper. Trial counsel was ineffective for failing to object and request a mistrial 

after this prosecutorial argument. This prejudiced Mr. Cannon and this Cou1t should grant relief. 

Penalty Phase 
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The Eleventh Circuit Court of Appeals has stated the following about invoking religious 

authority in a capital case in an unreported federal decision: 

Fm1hermore, the fact that such prosecutorial misconduct could lead to potential 
constitutional violations was well established at the time. The Florida Supreme has 
repeatedly "condemned the invocation of religious authority in capital sentencing 
proceedings," Farina III, 937 So. 2d at 629, and noted that the prosecutor's 
questions to Rev. Davis in this case "were objectionable and could possibly have 
resulted in reversal of the conviction," id. at 632. Notwithstanding that appellate 
counsel did raise other issues on appeal, because the issue of prosecutorial 
misconduct was substantial, potentially merito1ious, and so obvious on the record, 
counsel 's performance was deficient. Furthem1ore, because there is clearly a 
reasonable probability that the prosecutorial misconduct claim would have been 
successful on appeal, we conclude that appellate counsel's deficient petformance 
prejudiced Mr. Fa1ina. 

Farina v. Secretary, Fla. Dept. of Corr., 536 Fed. Appx. 966, 984-985 (11th Cir. 2013). See also 

Romine v. Head, 253 F. 3d 1349, 1368 (11th Cir. 2001) ("A prosecutor misleads a capital 

sentencing jury when he quotes scripture as higher authority for the proposition that death is 

mandatory."). In the case at bar, the prosecutor utilized sc1ipture to suppo11 a conviction for first 

degree murder in his guilt phase closing argument. The prosecutor further violated established 

state and federal law when his victim impact witness, the victim's brother (a pastor at the family ' s 

church wea1ing religious garb while he testified), testified that the family believed in God and 

wanted justice to be served in the penalty phase. R.O.A., Vol. XV, Pgs. 908-918. See also 

Sandoval v. Calderon, 241 F. 3d 765, 775-780 (9th Cir. 2000), a case where habeas relief was 

granted because the prosecutor invoked Romans 13: 1-5 to supp011 a death sentence. The court 

fm1her found that arguments involving religious auth01ity undercut the jury's sense of 

responsibility in violation of Caldwell v. Mississippi, 472 U.S. 320 (1985). Sandoval!, F. 3d at 776. 

In the case at bar, the State called witness Isiah Morgan to the penalty phase as victim 

impact evidence. Mr. Morgan informed that he was a minister: "assistant pastor of the Greater 

United Church of Christ Written in Heaven Corporation." R.O.A., Vol. XV, Pg. 908. Isiah Morgan 
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was the victim Zachariah Morgan's brother. Mr. Morgan informed that before his brother was 

murdered, Zach was a "deacon" in the church. R.O.A., Vol. XV, Pg. 908. He informed: "Zach was 

the head deacon and he was also there when we began the church and built the church. He had a 

big band. He was a painter. He painted the church and kept it painted. And so the church really 

misses him." R.O.A., Vol. XV, Pgs. 908-09. In regards to his brother, Mr. Morgan brought up the 

Golden Rule: "He was a guy that believed in letting things go, do by others - unto others as you 

would have them do unto you." (R. 909). 

Mr. Morgan described bow bis brother used help build and paint houses for the church and 

the community. "Habitat has built 48 homes for different families and Zach has painted many of 

them." R.O.A., Vol. XV, Pg. 909. Regarding one house that Zach painted, for Isaiah Morgan's 75 

year old neighbor: "[S]he was right across from Jerusalem A.M.E. Church." R.O.A., Vol. XV, Pg. 

909. He continued: "He's going to be missed by bis church. He's missed by the communities. Any 

time we would have a fish fry with the Jerusalem Mt. Olive community Association [ ] he was 

there to cook fish." R.O.A., Vol. XV, Pg. 910. Without initial objection, Mr. Morgan concluded: 

"So, also, we have set up a foundation, a scholarship for him in his honor. I realize he's my brother. 

There was 18 ofus and now there's 16. And we all believe in God and we want justice to be served. 

Thank you." R.O.A., Vol. XV, Pg. 911. 

The objection came later from defense counsel, seven pages later in the transcript: "Isiah 

Morgan, the brother of the deceased, is apparently a pastor and today was wearing his purple shirt 

with collar. I may have seen it earlier in the trial. ... And then when be (sic) at the conclusion of 

his statements tells the jury that they believe in God and they want justice, that was inappropriate. 

It rises to the level, combined with the crying of the first witness, of the defense moving for a 

misttial as to the penalty phase." R.O.A., Vol. XV, Pg. 918. The State seemed to concede that the 

comment about believing in God and wanting justice was inappropriate, the prosecutor informing, 
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"I told him not to say anything about that, but he did." R.O.A., Vol. XV, Pg. 919. The Court 

ultimately informed the jury apparently by stipulation (discussed at R.O.A., Vol. XV, Pg. 923) that 

"You are to disregard all reference to that statement." R.O.A., Vol. XV, Pg. 924. But that was too 

little too late, and it actually highlighted the improper statement once again. An instruction to 

disregard the statement could not un-ring the bell in this case. Defense counsel was ineffective for 

failing to ensure that a mistrial was granted following tbe improper statement, especially in light 

of all the discussions concerning religion throughout jury selection. 

CLAIM3 

MARVIN CANNON IS INTELLECTUALLY DISABLED, THUS HIS 
EXECUTION IS PROHIBTED UNDER THE EIGHTH AND 
FOURTEENTH AMENDMENTS OF THE UNITED STATES 
CONSTITUTION. ADDITIONALLY, TRIAL COUNSEL WAS 
INEFFECTIVE IN VIOLATION OF THE SIXTH, EIGHTH AND 
FOURTEENTH AMENDMENTS FOR FAILING TO INVESTIGATE, 
DEVELOP AND PRESENT MR. CANNON'S INTELLECTUAL 
DISABILITY AS A BAR TO EXECUTION AND AS MITIGATION IN THE 
PENAL TY PHASE. 

A. Mr. Cannon's Death Sentence Violates The United States Constitution's 
Prohibition On Execution Of The Intellectually Disabled. 

Mr. Cannon's death sentence violates the Sixth, Eighth and Fourteenth Amendments to the 

United States Constitution because it is cruel and unusual punishment. Mr. Cannon is intellectually 

disabled, thus, execution is not a permissible penalty. Mr. Cannon is also entitled to relief because 

trial counsel was ineffective for failing to investigate, raise and argue through the appropriate and 

available procedures, that the death penalty was not a constitutionally permitted punishment. Even 

if the trial court found that there was not a per se bar on Mr. Cannon being sentenced to death, 

counsel never presented Mr. Cannon's significant intellectual disability as statutory and non

statutory mitigation. 

In Pemy v. Lynaugh, 492 U.S. 302 (1989), tbe United States Supreme Court did not bold 
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that the execution of the intellectually disabled was prohibited by the United States Constitution. 

Id. at 338. The Court did reverse, in part, because "tbe absence of instructions informing tbe jury 

that it could consider and give effect to the mitigating evidence of Penry's mental retardation and 

abused background by declining to impose the death penalty ... " Id. at 336. The Court found 

"that tbe jury was not provided with a vehicle for expressing its 'reasoned moral response' to that 

evidence in rendering its sentencing decision." Id. 

Mr. Penry was competent to stand trial and was unsuccessful in an insanity defense. The 

Court expressly found it was clear that if Mr. Penry bad been found insane or incompetent bis 

conviction would have been unconstitutional under the existing law. Id. at 333. While sane and 

competent to stand trial, Mr. Penry argued that the execution of the intellectually disabled violated 

the Eigbtb Amendment to tbe United States Constitution because "there is objective evidence 

today of an emerging national consensus against execution of tbe mentally retarded, rejecting tbe 

'evolving standards of decency that mark the progress of a maturing society."' Id. at 333-34. 

(citations omitted). Tbe Court found that such consensus bad not developed and held: 

In sum, mental retardation is a factor that may well lessen a defendant's culpability 
for a capital offense. But we cannot conclude today that the Eighth Amendment 
precludes the execution of any mentally retarded person of Penry 's ability convicted 
of a capital offense simply by virtue of bis or her mental retardation alone. So long 
as sentencers can consider and give effect to mitigating evidence of mental 
retardation in imposing sentence, an individualized determination whether "death 
is tbe appropriate punishment" can be made in each particular case. While a national 
consensus against execution of the mentally retarded may someday emerge 
rejecting the "evolving standards of decency that mark the progress of a maturing 
society," there is insufficient evidence of such a consensus today. 

Id. at 340. 

After retrial and federal habeas review, the Supreme Comt again beard Mr. Penry's case. 

Pemy v. Johnson, 532 U.S. 782 (200 l )(Penry II). The Court reiterated its finding from Penry I 

and reversed because tbe jury instructions, modified after Penry I, still led to tbe result that "[A] 
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reasonable juror could well have believed that there was no vehicle for expressing the view that 

Penry did not deserve to be sentenced to death based upon his mitigating evidence." Id. at 804; 

citing Penry I at 326. 

In Atkins v. Virginia, 536 U.S. 304 (2002), the Supreme Court reconsidered whether the 

execution of the intellectual disabled violated the Eighth Amendment's prohibition of cruel and 

unusual punishment based on evolving standards of decency. Id. at 306. The Court held that it did. 

Id. at 307. The Comt was very careful to distinguish between the criminal responsibility of the 

intellectual disabled and the prohibition of their execution: 

Those mentally retarded persons who meet the law's requirements for criminal 
responsibility should be tried and punished when they commit climes. Because of 
their disabilities in areas of reasoning, judgment, and control of their impulses, 
however, they do not act with the level of moral culpability that characterizes the 
most se1ious adult criminal conduct. Moreover, their impairments can jeopardize 
the reliability and fairness of capital proceedings against mentally retarded 
defendants. Presumably for these reasons, in the 13 years since we decided Penry 
v. Lynaugh, 492 U.S. 302, 106 L. Ed. 2d 256, 109 S. Ct. 2934 (1989), the American 
public, legislators, scholars, and judges have deliberated over the question whether 
the death penalty should ever be imposed on a mentally retarded criminal. The 
consensus rejected in those deliberations informs our answer to the question 
presented by this case: whether such executions are "cruel and unusual 
punishments" prohibited by the Eighth Amendment to the Federal Constitution. 

Id. In the instant case, Mr. Cannon's competency is clearly irrelevant to the issues concerning bis 

intellectual disability because an individual may be found competent to stand trial yet execution 

will be barred because of intellectual disability. 

In Atkins, Mr. Atkins presented expert testimony that he was "mildly mentally retarded." 

Id. at 308. Mr. Atkins' expert psychologist reached this conclusion "based on interviews with 

people who knew Atkins, a review of school and comt records, and the administration of a standard 

intelligence test which indicated that Atkins bad a full scale IQ test of 59." Id. 

At the resentencing, the State presented testimony from their own rebuttal expett. Id. at 

309. The State's expert expressed an opinion that Mr. Atkins "was not mentally retarded, but rather 
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was of 'average intelligence, at least,' and diagnosable as having antisocial personality disorder." Id. 

The State's expert reviewed Mr. Atkin's school records, interviewed correctional staff, and asked 

Mr. Atkins questions taken from a "1972 version of the Wechsler Memory Scale." Id. 

Mr. Atkins argued on state appeal "that he is mentally retarded and thus cannot be sentenced 

to death." Id. at 310 (citation omitted). The majority rejected this claim. Two Justices on the comt 

dissented and "rejected [the state's expert]'s opinion that Atkins possesses average intelligence as 

'incredulous as a matter of law,' and concluded that 'the imposition of the sentence of death upon a 

criminal defendant who has the mental age of a child between the ages of 9 and 12 is excessive." Id. 

The dissenters found that "'it [wa]s indefensible to conclude that individuals who are mentally 

retarded are not to some degree less culpable for their criminal acts. By definition, such individuals 

have substantial limitations not shared by the general population. A moral and civilized society 

diminishes itself if its system of justice does not afford recognition and consideration of those 

limitations in a meaningful way.~, Id. ( citations omitted). 

"Because of the gravity of the concerns expressed by the dissenters, and in light of the 

dramatic shift in the state legislative landscape that has occmTed in the past 13 years, [the Supreme 

Court] granted certiorari to revisit the issue that [it] first addressed in the Penry case. 533 U.S. 976, 

150 L. Ed. 2d 805, 122 S. Ct. 24 (2001)." Id. 

The Court explained the evolving standards of decency regarding the execution of 

intellectually disabled. (Id. at 313-14). The Court found it dete1minative that despite the legislative 

popularity of "anti-crime legislation" overwhelmingly, states bad prohibited the execution of the 

intellectually disabled, by statute. Moreover, states that bad the death penalty and did not regularly 

use it, and states that bad no death penalty, showed the consensus against executing the intellectually 

disabled. "The large number of States prohibiting the execution of mentally retarded persons (and 

the complete absence of legislation reinstating such executions) provides powe1ful evidence that 
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today society views mentally retarded offenders as categorically less culpable than the average 

c1iminal. The evidence canies even greater force when it is noted that the legislatures addressing 

the issue have voted overwhelmingly in favor of the prohibition." Id. at 315-316. 

The Comt found: 

This consensus unquestionably reflects widespread judgment about the relative 
culpability of mentally retarded offenders, and the relationship between mental 
retardation and the penological purposes served by the death penalty. Additionally, 
it suggests that some characteristics of mental retardation undermine the strength of 
the procedural protections that our capital jurispmdence steadfastly guards. 

Id. at 317. 

The Court found that neither of the two permissible bases for capital punishment, 

deten-ence and retribution, were measurably contributed to by the execution of the intellectually 

disabled. Id. at 319. The Court concluded: 

Our independent evaluation of the issue reveals no reason to disagree with the 
judgment of "the legislatures that have recently addressed the matter" and concluded 
that death is not a suitable punishment for a mentally retarded criminal. We are not 
persuaded that the execution of mentally retarded criminals will measurably advance 
the deten-ent or the retributive purpose of the death penalty. Constming and applying 
the Eighth Amendment in the light of our "evolving standards of decency," we 
therefore conclude that such punishment is excessive and that the Constitution 
"places a substantive restriction on the State's power to take the life" of a mentally 
retarded offender." 

Id. at. 321. The Comt followed the clinical definition of mental retardation. Id. at 318. 

The Court acknowledged that, "To the extent there is serious disagreement about the 

execution of mentally retarded offenders, it is in determining which offenders are in fact retarded." 

Id. at 317. The Court, however, left" 'to the States the task of developing appropriate ways to enforce 

the constitutional restriction upon its execution of sentences."' Id. ( citations omitted). Many states 

were able to develop procedures that allowed the courts deciding issues of intellectual disability to 

give full effect to the Supreme Comt's decision in Atkins. Florida was not one of them. Hall v. 

Florida, 134 S. Ct. 1986 (2014). 
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Florida law, leading up to the Hail decision, defined "intellectual disability to require an IQ 

test score of 70 or less." Id. at 1990. An IQ above 70 foreclosed "all further exploration of intellectual 

disability." Id. The United States Supreme Court held, "This rigid rule, [],creates an unacceptable 

risk that persons with intellectual disability will be executed, and thus is unconstitutional." Id. 

Mr. Hall argued that under Atkins, his intellectual disability prevented the State from 

executing him. At a bearing be "presented evidence of intellectual disability, including an IQ test 

score of71." Id. at 1991-92. Mr. Hall's IQ was evaluated 9 times in 40 years. Id. at 1992. His scores 

ranged from 60 to 80, "but the sentencing court excluded the two scores below 70 for evidentiary 

reasons , leaving only scores between 71 and 80." Id. (citations omitted). The State argued that Mr. 

Hall "could not be found intellectually disabled because Florida law requires that, as a threshold 

matter, Hall show an IQ test score of 70 or below before presenting any additional evidence of his 

intellectual disability." Id. The trial court denied relief and the Florida Supreme Court upheld the 

constitutionality of Florida 's 70-point threshold. Id. citing 109 So. 3d, at 707-708. 

The United States Supreme Court explained why the execution of the intellectually disabled 

is constitutionally prohibited: 

The Eighth Amendment provides that "[ e ]xcessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual punishments inflicted." The 
Foutteenth Amendment applies those rest1ictions to the States. Roper v. Simmons, 
543 U.S. 551,560, 125 S. Ct. 1183, 161 L. Ed. 2d 1 (2005); Furman v. Georgia, 408 
U.S. 238, 239-240, 92 S. Ct. 2726, 33 L. Ed. 2d 346 (1972) (per curiam). "By 
protecting even those convicted of heinous crimes, the Eighth Amendment reaffirms 
the duty of the government to respect the dignity of all persons." Roper, supra, at 
560, 125 S. Ct. 1183, 161 L. Ed. 2d l; see also Trap v. Dulles, 356 U.S. 86, 100, 78 
S. Ct. 590, 2 L. Ed. 2d 630 (1958) (plurality opinion) ("The basic concept underlying 
the Eighth Amendment is nothing less than the dignity of man"). 

The Eighth Amendment "is not fastened to the obsolete but may acquire meaning as 
public opinion becomes enl ightened by a humane justice." Weems v. United States, 
217 U.S. 349,378, 30 S. Ct. 544, 54 L. Ed. 793 (1910). To enforce the Constitution's 
protection of human dignity, this Comt looks to the "evolving standards of decency 
that mark the progress of a maturing society." Trap, supra, at 101, 78 S. Ct. 590, 2 
L. Ed. 2d 630. The Eighth Amendment's protection of dignity reflects the Nation we 
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have been, the Nation we are, and the Nation we aspire to be. This is to affirm that 
the Nation's constant, unyielding purpose must be to transmit the Constitution so that 
its precepts and guarantees retain their meaning and force. 

The Eighth Amendment prohibits certain punishments as a categorical matter. No 
natural-born citizen may be denaturalized. /bid No person may be sentenced to death 
for a crime committed as a juvenile. Roper, supra, at 578, 125 S. Ct. 1183, 161 L. 
Ed. 2d 1. And, as relevant for this case, persons with intellectual disability may not 
be executed. Atkins, 536 U.S., at 321, 122 S. Ct. 2242, 153 L. Ed. 2d 335.No 
legitimate penological purpose is served by executing a person with intellectual 
disability. Id., at 317,320, 122 S. Ct. 2242, 153 L. Ed. 2d 335. To do so contravenes 
the Eighth Amendment, for to impose the harshest of punishments on an 
intellectually disabled person violates his or her inherent dignity as a human being. 
"[P]unishment is justified under one or more of three principal rationales: 
rehabilitation, deterrence, and retribution." Kennedyv. Louisiana, 554 U.S. 407,420, 
128 S. Ct. 2641, 171 L. Ed. 2d 525 (2008). Rehabilitation, it is evident, is not an 
applicable rationale for the death penalty. See Gregg v. Georgia, 428 U.S. 153, 183, 
96 S. Ct. 2909, 49 L. Ed. 2d 859 (1976) (joint opinion of Stewart, Powell, and 
Stevens, JJ.). As for deterrence, those with intellectual disability are, by reason of 
their condition, likely unable to make the calculated judgments that are the premise 
for the deterrence rationale. They have a "diminished ability" to "process 
info1mation, to learn from experience, to engage in logical reasoning, or to control 
impulses ... [which] make[s] it less likely that they can process the information of 
the possibility of execution as a penalty and, as a result, control their conduct based 
upon that information." Atkins, 536 U.S., at 320, 122 S. Ct. 2242, 153 L. Ed. 2d 335. 
Rettibutive values are also ill-served by executing those with intellectual disability. 
The diminished capacity of the intellectually disabled lessens moral culpability and 
hence the retributive value of the punishment. See id., at 319, 122 S. Ct. 2242, 153 
L. Ed. 2d 335 ("If the culpability of the average murderer is insufficient to justify the 
most extreme sanction available to the State, the lesser culpability of the mentally 
retarded offender surely does not merit that form of retribution"). 

A further reason for not imposing the death penalty on a person who is intellectually 
disabled is to protect the integiity of the ttial process. These persons face "a special 
risk of wrongful execution" because they are more likely to give false confessions, 
are often poor witnesses, and are less able to give meaningful assistance to their 
counsel. Id. , at 320-321, 122 S. Ct. 2242, 153 L. Ed. 2d 335. This is not to say that 
under cun-ent law persons with intellectual disability who "meet the law's 
requirements for criminal responsibility" may not be tried and punished. Id., at 306, 
122 S. Ct. 2242, 153 L. Ed. 2d 335. They may not, however, receive the law's most 
severe sentence. Id., at 318, 122 S. Ct. 2242, 153 L. Ed. 2d 335. 

Id. at 1992-93. 

The United States Supreme Court held that Fl01ida's rule requiring a 70 or below on the IQ 

test without consideration of the Standard Error of Measurement was "invalid under the 
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Constitution's Cruel and Unusual Punishments Clause." The Comt explained: 

This awareness of the IQ test's limits is of particular importance when conducting 
the conjunctive assessment necessary to assess an individual's intellectual ability. 
See American Association on Intellectual and Developmental Disabilities, 
Intellectual Disability: Definition, Classification, and Systems of Supports 40 (11th 
ed. 20 l 0) ("It must be stressed that the diagnosis of [intellectual disability] is intended 
to reflect a clinical j udgment rather than an actuarial determination") 

Intellectual disability is a condition, not a number. See DSM-5, at 37. Courts must 
recognize, as does the medical community, that the IQ test is imprecise. This is not 
to say that an IQ test score is unhelpfuJ. It is of considerable significance, as the 
medical community recognizes. But in using these scores to assess a defendant's 
eligibility for the death penalty, a State must afford these test scores the same studied 
skepticism that those who design and use the tests do, and understand that an IQ test 
score represents a range rather than a fixed number. A State that ignores the inherent 
imprecision of these tests risks executing a person who suffers from intellectual 
disability. See APA Brief 17 ("Under the universally accepted clinical standards for 
diagnosing intellectual disability, the court's determination that Mr. Hall is not 
intellectually disabled cannot be considered valid"). 

This Court agrees with the medical experts that when a defendant's IQ test score falls 
withjn the test's acknowledged and inherent margin of error, the defendant must be 
able to present additional evidence of intellectual disability, including testimony 
regarding adaptive deficits. 

It is not sound to view a single factor as dispositive of a conjunctive and interrelated 
assessment. See DSM-5, at 37 ("[A] person with an IQ score above 70 may have 
such severe adaptive behavior problems ... that the person's actual functioning is 
comparable to that of individuals with a lower IQ score"). The Florida statute, as 
interpreted by its courts, misuses IQ score on its own terms; and this, in tum, bars 
consideration of evidence that must be considered in determining whether a 
defendant in a capital case has intellectual disability. Florida's rule is invalid under 
the Constitution's Cruel and Unusual Punishments Clause. 

Id. at 2001. 

In Thomas v. Allen, 607 F.3d 749, 753 (11th Cir. 2010), the Court upheld the district court's 

finding of Intellectual Disability where the district comt considered the Flynn effect. The court 

stated; 

An evaluator may also consider the "Flynn effect," a method that recognizes the 
fact that IQ test scores have been increasing over time. [Tue Flynn effect 
acknowledges that as an intelligence test ages, or moves farther from the date on 
which it was standardized, or normed, the mean score of the population as a whole 
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on that assessment instrument increases, thereby artificially inflating the IQ scores 
of individual test subjects. Therefore, the IQ test scores must be recalibrated to keep 
all test subjects on a level playing field. 

Id. at 753. (Internal citations omitted). The court considered whether the district court's application 

of the Flynn effect was "clearly erroneous" and found: 

At the hearing, all the expe1ts acknowledged that the Flynn effect is a statistically
proven phenomenon, although no medical association recognizes its validity. 
Numerous courts recognize the Flynn effect. See e.g., Walker v. True, 399 F.3d 315, 
322-23 (4th Cir.2005) (stating that on remand, the district court should consider the 
Flynn effect evidence to dete1mine if petitioner's IQ score is overstated); United 
Stales v. Davis, 611 F.Supp.2d 472, 486-88 (D.Md.2009) (district court considered 
Flynn effect in evaluation of defendant's intellectual functioning); People v. 
Superior Court, 28 Cal.Rptr.3d 529, 558-59 (Cal.Ct.App.2005), overruled on other 
grounds by 40 Cal.4th 999, 56 Cal.Rptr.3d 851, 155 P.3d 259 (2007) (recognizing 
that Flynn effect must be considered); State *758 v. Burke, No. 04AP-1234, 2005 
WL 3557641, at *13 (Ohio Ct.App. Dec. 30, 2005) (stating that court must consider 
evidence on Flynn effect, but it is within court's discretion whether to include it as 
a factor in the IQ score). There are also cornts that do not recognize the Flynn effect. 
See In re Mathis, 483 F.3d 395, 398 n. 1 (5th Cir.2007) (noting that circuit has not 
recognized Flynn effect as scientifically valid); Berry v. Epps, No. l :04CV328-D
D, 2006 WL 2865064, at *35 (N.D.Miss. Oct. 5, 2006) (refusing to consider Flynn 
effect); Bowling v. Commonwealth, 163 S.W.3d 361, 374-75 (Ky.2005) (noting that 
because Kentucky statute unambiguously sets IQ score of 70 as cutoff, courts 
cannot consider Flynn effect or SEM). Because there is no uniform consensus 
regarding the application of the Flynn effect in determining a capital offender's 
intellectual functioning, and there is no Alabama precedent specifically discounting 
a court's application of the Flynn effect, we cannot say that the district court clearly 
erred in applying it. The district court considered the Flynn effect just as it 
considered the other evidence in the record presented by the parties regarding 
Thomas's intellectual functioning. Moreover, even without application of the Flynn 
effect, Thomas has still shown by a preponderance of the evidence that he has 
significantly subaverage intellectual functioning. Hence, we are not left with a 
definite and firm conviction that the district court erred in its finding. 

Thomas v. Alien, 607 F.3d 749, 757-58 (11th Cir. 2010) 

Most recently, the United States Supreme Court reiterated Atkins' holding that " the 

Constitution restrict [s] ... the State's power to take the life of any intellectually disabled 

individual." Moore v. Texas, 137 S. Ct. 1039, 1048 (2017)(Internal citation and quotations 

omitted). "Executing intellectually disabled individuals, [the Court] concluded in Atkins, serves no 
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penological purpose, runs up against a national consensus against the practice; and creates a "risk 

that the death penalty will be imposed in spite of factors which may call for a less severe penalty[.]" 

Id. at 1049. 

In Moore, the Texas court found that Moore's IQ score of 74 established that he was not 

intellectually disabled. Id. at 1042. The United States Supreme Court found that this was 

"irreconcilable with Hall." Id. at 1050. The Court stated: 

Haff instructs that, where an IQ score is close to, but above, 70, courts must account 
for the test's "standard error of measurement." See id., at -- - --, --- -
-, 134 S.Ct., at 1995, 2001. See also Brumfield v. Cain, 576 U.S.--,--, 135 
S.Ct. 2269, 2278, 192 L.Ed.2d 356 (2015) (relying on Hall to find unreasonable a 
state comt's conclusion that a score of 75 precluded an intellectual-disability 
finding). As we explained in Hall , the standard error of measurement is "a statistical 
fact, a reflection of the inherent imprecision of the test itself." 572 U.S., at --, 
134 S.Ct., at 1995. "For purposes of most IQ tests," this imprecision in the testing 
instrument "means that an individual's score is best understood as a range of scores 
on either side of the recorded score ... within which one may say an individual's 
true IQ score lies." Id, at --, 134 S.Ct., at 1995. A test's standard error of 
measurement "reflects the reality that an individual's intellectual functioning cannot 
be reduced to a single numerical score." Ibid. See also id., at -- - --, 134 
S.Ct., at 1995; DSM-5, at 37; AAIDD, User's Guide: Intellectual Disability: 
Definition, Classification, and Systems of Supports 22-23 (11th ed. 2012) 
(hereinafter AAIDD-11 User's Guide). 

Moore's score of 74, adjusted for the standard error of measurement, yields a range 
of 69 to 79, see 470 S.W.3d, at 519, as the State's retained expert acknowledged, 
see Brief for Petitioner 39, n. 18; App. 185, 189-190. Because the lower end of 
Moore's score range falls at or below 70, the CCA had to move on to consider 
Moore's adaptive functioning. See Hall, 572 U.S., at -- - --, 134 S.Ct., at 
2001 ; 470 S.W.3d, at 536 (Alcala, J. , dissenting) (even if the majority correctly 
limited the scores it would consider, "current medical standards ... would still 
require [the CCA] to examine whether [Moore] has adaptive deficits"). 

Both Texas and the dissent maintain that the CCA properly considered factors 
unique to Moore in disregarding the lower end of the standard-error range. Post, at 
-----; BriefforRespondent41-42; see supra, at-----; 470 S.W.3d, 
at 519. But the presence of other sources of imprecision in administering the test to 
a particular individual, see post, at --- --, and n. 3, cannot narrow the test
specific standard-error range. 

In requiring the CCA to move on to consider Moore's adaptive functioning in light 
of his IQ evidence, we do not suggest that "the Eighth Amendment turns on the 
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slightest numerical difference in IQ score," post, at -- - --. Hall invalidated 
Florida's strict IQ cutoff because the cutoff took "an IQ score as final and 
conclusive evidence of a defendant's intellectual capacity, when experts in the fi eld 
would consider other evidence." 572 U.S., at --, 134 S.Ct., at 1995. Here, by 
contrast, we do not end the intellectual-disability inquiry, one way or the other, 
based on Moore's IQ score. Rather, in line with Hall , we require that courts continue 
the inquiry and consider other evidence of intellectual disability where an 
individual's IQ score, adjusted for the test's standard error, falls within the clinically 
established range for intellectual-functioning deficits. 

Id. at 1049-1050. (Footnotes omitted). 

The United States Supreme Court also found constitutional fault with the Texas court's 

"consideration of Moore's adaptive functioning also deviated from prevailing clinical standards 

and from the older clinical standards the court claimed to apply." Id. at 1050. The Comt found 

that: 

In concluding that Moore did not suffer significant adaptive deficits, the CCA 
overemphasized Moore's perceived adaptive strengths. The CCA recited the 
strengths it perceived, among them, Moore lived on the streets, mowed lawns, and 
played pool for money. See 470 S.W.3d, at 522-523, 526-527. Moore's adaptive 
strengths, in the CCA's view, constituted evidence adequate to overcome the 
considerable objective evidence of Moore's adaptive deficits, see supra, at--; 
App. to Pet. for Cert. 180a-202a. See 470 S.W.3d, at 522-524, 526-527. But the 
medical community focuses the adaptive-functioning inquiry on adaptive deficits. 
E.g., AAIDD- 11, at 4 7 ("significant limitations in conceptual, social, or practical 
adaptive skills [are] not outweighed by the potential strengths in some adaptive 
skills"); DSM-5, at 33, 38 (inquiry should focus on "[d]eficits in adaptive 
functioning"; deficits in only one of the three adaptive-skills domains suffice to 
show adaptive deficits); see Bnt.mfield, 576 U.S., at--, 135 S.Ct., at 2281 
("[I]ntellectually disabled persons may have 'strengths in social or physical 
capabilities, strengths in some adaptive skill areas, or strengths in one aspect of an 
adaptive skill in which they otherwise show an overall limitation.' " ( quoting 
AAMR, Mental Retardation: Definition, Classification, and Systems of Supp01ts 8 
(10th ed. 2002))).8 

In addition, the CCA stressed Moore's improved behavior in prison. 470 S.W.3d, 
at 522- 524, 526-527. Clinicians, however, caution against reliance on adaptive 
strengths developed "in a controlled setting," as a prison surely is. DSM- 5, at 38 
("Adaptive functioning may be difficult to assess in a controlled setting (e.g., 
prisons, detention centers); if possible, corroborative information reflecting 
functioning outside those settings should be obtained."); see AAIDD- 11 User's 
Guide 20 ( counseling against reliance on "behavior in jail or prison"). 
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B 

The CCA furthermore concluded that Moore's record of academic failure, along 
with the childhood abuse and suffering he endured, detracted from a determination 
that his intellectual and adaptive deficits were related. See 470 S.W.3d, at 488,526; 
supra, at--, -- - --. Those traumatic experiences, however, count in the 
medical community as "riskfactors"for intellectual disability. AAIDD-11, at 59-
60 (emphasis added). Clinicians rely on such factors as cause to explore the 
prospect of intellectual disability futther, not to counter the case for a disability 
determination. See id., at 60 ("[A]t least one or more of the risk factors [described 
in the manual] will be found in every case of' intellectual disability.). 

The CCA also depa1ted from clinical practice by requiring Moore to show that his 
adaptive deficits were not related to "a personality disorder." 470 S.W.3d, at 488; 
see id., at 526 (Moore's problems in kindergarten were "more likely cause[d]" by 
"emotional problems" than by intellectual disability). As mental-health 
professionals recognize, however, many intellectually disabled people also have 
other mental or physical impairments, for example, attention-deficit/hyperactivity 
disorder, depressive and bipolar disorders, and autism. DSM-5, at 40 ("[c]o
occuning mental, neurodevelopmental, medical, and physical conditions are 
frequent in intellectual disability, with rates of some conditions (e.g., mental 
disorders, cerebral palsy, and epilepsy) three to four times higher than in the general 
population"); see AAIDD-11, at 58-63. Coexisting conditions frequently 
encountered in intellectually disabled individuals have been described in clinical 
literature as "[c]omorbidit[ies]." DSM-5, at 40. See also Brief for AAIDD et al. as 
Amici Curiae 20, and n. 25. The existence of a personality disorder or mental-health 
issue, in short, is "not evidence that a person does not also have intellectual 
disability." Brief for American Psychological Association, APA, et al. as Amici 
Curiae 19. 

Moore v. Texas, 137 S. Ct. 1039, 1050-52 (2017). 

The Court went on to reject the Texas court's use of the Briseno factors, Texas' unscientific 

scheme for determining adaptive functioning. The Court found, "By design and in operation, the 

Briseno factors 'creat[ e] an unacceptable risk that persons with intellectual disability will be 

executed."' Id. at 1051. (Internal citations omitted). This was because: 

States have some flexibility, but not 'unfettered discretion' in enforcing Atkins ' 
holding. [ ] If the States were to have complete autonomy to define intellectual 
disability as they wished," we have observed, "Atkins could become a nullity, and 
the Eighth Amendment's protection of human dignity would not become a reality." 

Id. at 1052-53(Citations omitted). 
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The medical community's cun-ent standards supply one constraint on States ' leeway 
in this area. Reflecting improved understanding over time, see DSM-5, at 7; 
AAIDD-11, at xiv-xv, cun-ent manuals offer "the best available description of how 
mental disorders are expressed and can be recognized by trained clinicians," DSM-
5, at xli. See also Hail, 572 U.S., at , , , , , 
134 S.Ct., at 1990, 1991, 1993- 1994, 1994-1996 (employing current clinical 
standards); Atkins, 536 U.S. , at 308, n. 3, 3 I 7, n. 22, 122 S.Ct. 2242 (relying on 
then-current standards). 

Moore v. Texas, 137 S. Ct. 1039, 1053 (2017). 

Dr. Mark Cunningham, PhD, ABPP, is an exceptionally well-qualified and nationally

esteemed psychologist. His qualifications, education, training and experience are summarized in 

his repott that will be provided. Dr. Cunningham concluded that Marvin Cannon is a person with 

intellectual disability as per diagnostic criteria of DSM-IVTR, AAIDD, and DSM-5. The above 

conclusion rests on three findings: 

1. IQ testing of Marvin Cannon demonstrates significantly subaverage intellectual 
functioning that meet diagnostic criteria for intellectual disability. 

2. Assessment of Marvin Cannon's adaptive functioning reflects deficits in adaptive skills 
that qualify for a diagnosis of intellectual disability. 

3. The onset of Marvin Cannon's intellectual deficiency and adaptive skill deficits was 
during the developmental period (i.e., prior to the age of 18). 

This Court should vacate Mr. Cannon's death sentence because be is Intellectually 

Disabled and not subject to execution. Additionally, because trial counsel was ineffective in failing 

to present Mr. Cannon's Intellectual Disability as a per se bar to execution or as compelling 

evidence in mitigation, this Court should also reverse. Had counsel investigated, developed and 

argued Mr. Cannon's Intellectual Disability, there was a reasonable probability that the result of 

Mr. Cannon's case would have been different either because the State would have been precluded 

from seekfog death or because the relevant sentencers would have considered this as significant 

mitigation and found based on the totality of Mr. Cannon's mitigation that a life sentence should 

be imposed. 
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B. The Scientific, Clinical and Medical Definitions of Intellectual Disability 

As summarized in his report, Dr. Cunningham detailed the definition of intellectual 

disability under the relevant standards: 

Diagnostic Criteria for Jntellectuttl Disabiility: American Association on Intellectual and 
Developmental Disabilities (AAIDD): American Association on Intellectual and Developmental 
Disabilities (AAIDD), formerly American Association of Mental Retardation (AAMR), defines 
intellectual disability [American Association on Intellectual and Developmental Disabilities. 
(2010) Intellectual disability: Definition, classification, and systems of supports (] 1th ed.). 
Washington, DC: Author.] as: 

Intellectual disability is characterized by significant limitations both in intellectual 
functioning and in adaptive behavior as expressed in conceptual, social, and practical 
adaptive skills. This disability originates before age 18. ( at 5) 

The intellectual functioning criteria for diagnosing intellectual disability (AAIDD, 2010) is 
specified as: 

The "significant limitations in intellectual functioning" criteria for a diagnosis of disability 
is an IQ score that is approximately two standard deviations below the mean, considering 
the standard error of measurement for the specific instruments used and the instruments 
strengths and limitations. (at 31) 

The utilization above of "approximately" provides for the standard error of measurement (SEM), 
i.e. , IQ .::: 75. 

Adaptive behavior is defined by AAIDD (2010) as: 

The collection of conceptual, social, and practical skills that have been learned and are 
performed by people in their everyday lives. (at 43) 

Examples of the above adaptive arenas are further described by AAIDD (2010): 

Conceptual skills: language; reading and writing; and money, time, and number concepts 

Social skills: interpersonal skill, social responsibility, self-esteem, gullibility, naivete (i.e., 
wariness), follows rules/obeys laws, and avoids being victimized, and social problem 
solving 

Practical skills: activities of daily living (personal care), occupational skills, use of money, 
safety, health care, travel/transportation, schedules/routines, and use of the telephone (at 
44) 

The use or typical performance of relevant skills, rather than simply the acquisition of skills, is 
emphasized in this AAIDD (2010) definition: 
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The assessment of adaptive behavior focuses on the individual's typical performance and 
not their best or assumed ability or maximum performance. (p. 47) 

Significant limitations in adaptive behavior are operationally defined (AAIDD, 2010) as: 

... performance that is approximately two standard deviations below the mean of either (a) 
one of the following three types of adaptive behavior: conceptual, social, or practical or (b) 
an overall score on a standardized measure of conceptual, social, and practical skills. The 
assessment instrument's standard error of measurement must be considered when 
interpreting the individual's obtained scores. (at 43) 

Diagnostic and Statistical Manual - 4th Edition, Text Revision (DSM-IV-TR, 2000): According to 
the Diagnostic and Statistical Manual of Mental Disorders, 4th Edition, Text Revision (DSM-IV
TR, 2000), the diagnostic text that was being utilized at the time of trial in 2012, a diagnosis of 
mental retardation required significantly subaverage intellectual functioning (approximately two 
standard deviations below the mean); concurrent deficits in adaptive functioning in at least two 
areas (communication, self-care, home living, social/interpersonal skills, use of community 
resources, self-direction, functional academic skills, work, leisure, health, and safety); and onset 
before age 18. There is a standard error of measurement, or inherent error, associated with an IQ 
score. For this reason, DSM-IV-TR specified that a diagnosis of Mental Retardation could be made 
when an IQ score falls between 70-75, if there are concmTent significant deficits in adaptive 
behavior. 

Note that prong two regarding adaptive functioning under DSM-IV-TR specified qualifying 
deficits in at least two of 11 more specific arenas, rather than one of three more broadly defined 
arenas. 

Diagnostic and Statistical Manual - 51
h Edition (DSM-5): In 2013, the American Psychiatric 

Association, reflecting current understandings of diagnostic categories and criteria, published the 
Diagnostic and Statistical Manual - Fifth Edition (DSM-5). DSM-5 broadly adopted AAIDD 
diagnostic criteria for intellectual disability (formerly mental retardation). DSM-5, however, 
allows for greater application of clinical judgment in making this diagnosis in situations where 
adaptive functioning is impaired, but the IQ score is above 75. More specifically: 

Intellectual disability (intellectual developmental disorder) is a disorder with onset during 
the developmental period that includes both intellectual and adaptive functioning deficits 
in conceptual, social, and practical domains. The following three crite1ia must be met: 
A. Deficits in intellectual functions, such as reasoning, problem solving, planning, abstract 
thinkfog, judgment, academic learning, and learning from experience, confirmed by both 
clinical assessment and individualized, standardized testing. 

A. Deficits in adaptive functioning that result in failure to meet developmental and socio
cultural standards for personal independence and social responsibility. Without ongoing 
support, the adaptive deficits limit functioning in one or more activities of daily life, such 
as communication, social participation, and independent living, across multiple 
environments, such as borne, school, work, and community. 
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B. Onset of intellectual and adaptive deficits during the developmental period. (at 33) 
DSM-5 further explained a more flexible approach to the IQ score prong of the diagnostic 
criteria: 

C. IQ test scores are approximations of conceptual functioning but may be insufficient to 
assess reasoning in real-life situations and mastery of practical tasks. For example, a person 
with an IQ score above 70 may have such severe adaptive behavior problems in social 
judgment, social understanding, and other areas of adaptive functioning that the person's 
actual functioning is comparable to that of individuals with a lower IQ score. Thus, clinical 
judgment is needed in interpreting the results ofIQ tests. (at 37) 

Regarding the IQ score that may demonstrate intellectual disability, DSM-5 specified: 

Individuals with intellectual disability have scores of approximately two standard 
deviations or more below the population mean, including a margin for measurement error 
(generally +5 points). On tests with a standard deviation of 15 and a mean of 100, this 
involves a score of 65-75 (70 ± 5) ... Invalid scores may result from the use of brief 
intelligence screening tests or group tests. (at 37) 

Regarding the IQ score that may demonstrate intellectual disability, DSM-5 acknowledges both 
the standard error of measurement (SEM) and the Flynn effect: 

Individuals with intellectual disability have scores of approximately two standard 
deviations or more below the population mean, including a margin for measurement error 
(generally +5 points). On tests with a standard deviation of 15 and a mean of 100, this 
involves a score of 65-75 (70 ± 5). Clinical training is required to interpret test results and 
assess intellectual performance. 
Factors that may affect test scores include practice effects and the "Flynn effect" (i.e., 
overly high scores due to out-of-date test norms). (at 37) 

A diagnosis of intellectual disability (formerly mental retardation) thus relies, for one prong of the 
diagnostic crite1ia, on the IQ score(s) from an individually-administered, well-standardized, multi
subtest instrument assessing a broad spectrum of abilities that cumulatively provide a Full Scale 
IQ score. Such contemporaneous instruments include the Wechsler Adult Intelligence Scale, 
Fourth Edition (WAIS-IV) and the Stanford Binet Intelligence Scale, Fifth Edition (SB-5). Brief 
intelligence tests or screening instruments lack the comprehensive coverage of multiple arenas that 
comprise intelligence. 

C. The Results Dr. Cunningham's Clinical and Diagnostic Evaluation of Mr. Cannon 

Dr. Cunningham found that "Marvin Cannon is a person with intellectual disability as per 

diagnostic criteria of DSM-IV-TR, AAIDD, and DSM-5." Specifically, Dr. Cunningham found on 

each of the three prongs as follows: 
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Prong 1: IQ testing of Marvin Cannon demonstrates significantly subaverage intellectual 
functioning that meet diagnostic criteria for intellectual disability. 

The interpretation of IQ scores is not a clerical exercise and requires consideration of 

consideration of the psychometric properties and the age of the testing norms. Accordingly, Dr. 

Cunningham considered three psychometric properties: The standard error of measurement; the 

Flynn effect; and the flexibility in IQ score in the diagnosis of intellectual disability. 

Dr. Cunningham considered Mr. Cannon's performance on individually administered, 

well-standardized, well-respected, multi-subtest measures of his intellectual capability that tested 

Mr. Cannon's Full-Scale IQ; l.Stanford-Binet, Fourth Edition (SB-4); 2. Wechsler Intelligence 

Scale for Children, Third Edition (WISC-III); 3. Wechsler Adult Intelligence Scale, F omth Edition 

(WAIS-IV); 4. Stanford-Binet, Fifth Edition (SB-5). The results were: 

Date Age Test FS IQ score FE corrected FSIQ 
(standardized) (95% SEM) (95% SEM) 

School-based assessments: 

05/93* 14 SB-IV (1984) 73/75** (68-78) 70 (65-75) 
05/93* 14 WISC-III (1989) 62 (58-69) 61 (57-68) 
12/95* 16 WISC-III (1989) 61 (57-68) 59 (55-66) 

Capital/ Atkins-related assessments: 

04/12 33 WAIS-IV (2007) 77*** (73-82) 75.5 (71-81) 
01/17 37 WAIS-IV (2007) 72 (68-77) 69 (65-72) 
01/17 37 SB-5 (2001) 72 (69-77) 67 (64-72) 

*Dr. Leland and defense counsel were apparently unaware of these IQ assessments of Mr. Cannon 
during his school years, as they were not referenced in testimony or Spencer Hearing briefing. 

**The SB-IV standard score reflected M = 100, standard deviation = 16. Converting this to the 
standard score metric of the other IQ instruments (i.e., s.d. = 15) produces a standard score of 75 
rather than 73. 

***Dr. Leland made an error in scoring a response on the Vocabulary subtest, however correcting 
for this did not change the IQ score. Dr. Leland also failed to fully complete the record form during 
the administration of the test, limiting the ability to scrutinize administration/sc01ing.***Dr. 
Leland made an error in scoring a response on the Vocabulary subtest, however correcting for this 
did not change the IQ score. Dr. Leland also failed to fully complete the record form during the 
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administration of the test, limiting the ability to scrutinize administration/scoring. 

Dr. Cunningham found: 

Examination of the above six Full Scale IQ scores from four instruments reveals that five of Mr. 
Cannon's FuJl Scale IQ scores are at or below "approximately two standard deviations below the 
mean" (IQ .:5. 75) and a sixth (Leland WAIS-IV) is on the cusp. When corrections for norm 
obsolescence are applied, five of six are IQ < 70, and the outlier (Leland WAIS-IV) is on the cusp 
of IQ .:5. 75. 

Composite Full Scale IQ score: The WAIS-IV Full Scale IQ score obtained by Dr. Leland 

was five points higher than the score Mr. Cannon demonstrated when Dr. Cunningham assessed 

him with the same instrument and with the SB-5. A statistical formula (Schneider 2012, 2013) can 

be applied to integrate/combine IQ scores. Application of this formula to the observed WAIS-IV 

and SB-5 Full Scale IQ scores obtained from Mr. Cannon (2012-2017) yields a composite Full 

Scale IQ score of 72.66 ± 3.53 (95% C.I.). With application of the SEM, the composite Full 

Scale score range extends into IQ < 70. Application of this formula to the norm-obsolescence 

corrected Full Scale scores yields a composite Full Scale IQ score of 69.2 ± 3.53. This corrected 

composite Full Scale score reflects IQ < 70, even without consideration of SEM. 

Dr. Cunningham also considered the screening or narrow band intelligence testing of Mr. 

Cannon. There were discrepancies and errors. None of this testing was adequate for a determining 

intellectual disability and was of "dubious validity." 

Dr. Cunningham assessed Mr. Cannon's effort and found that Mr. Cannon was making a 

good eff01t when Dr. Cunningham evaluated him. Dr. Cunningham included '"effort testing' (i.e., 

malingering assessment), utilizing the Test of Memory Malingering (TOMM). Mr. Cannon's 

pe1formance on this test was consistent with excellent effo11, as he scored 46 out of 50 on Trial 1 

and 50 out of 50 on Trial 2. Second, Mr. Cannon appeared to be making a good effort on the tasks 

as appraised by [Dr. Cunningham's] clinical observation. Third, Mr. Cannon's IQ testing 

performance was consistent with the adaptive skill descriptions and ratings of third parties." Dr. 
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Cunningham found that based on "effort testing, clinical observation, and observations of adaptive 

skills support[ed] the validity of the WAIS-IV and SB-5 Full Scale IQ scores obtained during [Dr. 

Cunningham's] assessment of [Mr. Cannon] and exclude poor effort or malingering as an 

explanation. 

Dr. Cunningham found that evidence from Mr. Cannon's school-based assessments 

supported the finding of sub-average IQ score diagnostic criteria. Dr. Cunningham reported: 

Gadsden County school records regarding Mr. Cannon reflect the 1995 evaluation 
of Charlotte Johnson-Davis, Ph.D., School Psychologist, detailing both IQ scores 
and adaptive functioning scores consistent with "Mentally Handicapped" (i.e., 
educational te1minology for mental retardation to reduce labeling stigma). On 
04/07/98, Mr. Cannon's primary educational "exceptionality" was specified as 
"Educable Mentally Handicapped" (i.e., educational te1minology for mild 
mental retardation). Elsewhere in his 1998 Gadsden County middle school records 
(Bates 000536), Mr. Cannon's "exceptionality" is specified as: "Intellectual 
Disability," with this eligibility being dete1mined in 1996. The diagnosis of 
"Educable Mentally Handicapped" was repeated in educational staffing of Mr. 
Cannon on 08/31/98 and 02/25/99. 

Dr. Leland and defense counsel were apparently unaware of that Mr. Cannon had 
been repeatedly diagnosed/classified with the educational euphemism for a person 
with mild mental retardation and/or "intellectual disability" during his school years, 
as these classifications/diagnoses were not referenced in testimony, argument, or 
the Spencer Hearing briefing. The jury thus was not provided with arguably the 
most important information they could consider in mitigation: Mr. Cannon had 
been recurrently identified as a child with ID/MR during bis school years. 
Subsequently, in bis testimony at the Spencer Hearing, Dr. Leland could not 
integrate historical diagnostic findings that he had not been provided. Accordingly, 
he erroneously concluded that Mr. Cannon's intellectual ability had been 
underestimated in bis assessment, rather than reflecting an outlier high score as 
compared to historical assessments. 

Dr. Cunningham concluded on the first prong of intellectual disability: "When appropriate 

consideration is taken of the psychometric properties of the IQ tests administered to Mr. Cannon, 

the Full Scale IQ scores meet the first prong for a diagnosis of Intellectual Disability under 

AAIDD, DSM-IV-TR, and DSM-5 criteria." Dr. Cunningham will testify accordingly at an 

evidentiary bearing. 
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Prong 2: Marvin Cannon's adaptive functioning reflects deficits in adaptive skills that 
qualify for a diagnosis of intellectual disability. 

Dr. Cunningham found that Mr. Cannon met the criteria for prong 2 of intellectual 

disability because Mr. Cannon's adaptive function was impaired. Dr. Cunningham explained that 

in the range of intellectual functioning Mr. Cannon was in, there are important considerations. 

First, commonly held stereotypes do not factor into the diagnosis of intellectual disability. Despite 

ongoing stereotypes in the community at large, the DSM-IV, DSM-V and AAIDD do not require 

impairment in all categories. Individuals in Mr. Cannon's IQ range will often have adaptive 

capabilities but these do not negate the individual's impairments. A diagnosis of intellectual 

disability, however, is made based on the individual's impai1ments, not the complete absence of 

adaptive functioning. 

Criminal behavior also does not negate a finding of deficits in adaptive functioning. 

Individuals in the mild range of intellectual disability are capable of "planning, exhibit goal

directed behavior, and interact with others." The AAIDD User's Guide (Schalock et al. , 2012) 

states: 

Do not use criminal behavior or verbal behavior to infer level of adaptive behavior. 
The diagnosis of intellectual disability is based on meeting three criteria: significant 
limitations in intellectual functioning; significant limitations in adaptive behavior 
as expressed in conceptual, social, and practical skills; and age of onset p1ior to age 
18. The diagnosis of ID is not based on the person's "street smarts", behavior in jail 
or prison, or "criminal adaptive functioning." (at 20). 

Dr. Cunningham used both standardized measures of adaptive functioning. The 

standardized measures were the Adaptive Behavior Assessment System, Third Edition (ABAS-3). 

"The ABAS-3 is a well-standardized, well-accepted instrument for the assessment of adaptive 

skills, providing normative comparisons with the community in standard score form." These 

instruments were utilized under Dr. Cunningham's supervision on 01/07/17 and 01/08/17. \The 

observers were Latasha, Mr. Cannon's sister and Kelvin and Johnny Jr., Mr. Cannon's brothers. 

42 



Page 387

Dr. Cunningham found: 

The ABAS-3 ratings reflect significant deficits in all three primary arenas of 
adaptive skills: Conceptual, Social, and Practical. The associated ratings produced 
standard scores that were consistently subaverage (2+ standard deviations below 
the mean) as compared to the normative sample. The General Adaptive Composite 
standard scores, integrating the respective ratings across arenas, also reflected 
significant adaptive skill limitations. 

Conclusion from ABAS-3 r(ltings: These ABAS-3 rating standard scores meet 
AA/DD and DSM-5 criteria for the second prong for a diagnosis of Intellectual 
Disability, as reflected in "performance that is approximately two standard 
deviations below the mean of either (a) one ofthefoffowing three types of adaptive 
behavior: conceptual, social, or practical or (b) an overall score on a standardized 
measure of conceptual, social, and practical skills. " 

Dr. Cunningham also evaluated functional academic capability using the Wide Range 

Achievement Test - 4th Edition (WRAT-4) which "inform[ed] both Conceptual and Practical 

adaptive skill domains." Dr. Cunningham repo1ted: 

With the exception of Sentence Comprehension, Mr. Cannon's WRA T-4 
performance reflects academic achievement at an elementary school level -
consistent with the literacy expected of persons with mild MR/ID. His standard 
subtest scores are approximately 2 standard deviations below the mean (i.e., 
significantly sub-average) in Word Reading, Spelling, and Reading Composite, 
when considering the SEM for the WRA T-4. It should also be noted that Sentence 
Comprehension was an untimed task, and Mr. Cannon was slow in many of his 
responses. 

Mr. Cannon's academic capabilities were assessed in April 2002 in Florida DOC with the TABE. 

Mr. Cannon scored: Reading Grade Level- 2.3; Language Grade Level - 2.5; Mathematics Grade 

Level -4.8; with and Average Grade Level - 3.1. Dr. Cunningham found that, "Dr. Leland testified 

that there was nothing of mental health significance to report from Mr. Cannon's prison records. 

This was erroneous. The above poor literacy skills were significant in illustrating Mr. Cannon's 

intellectual and adaptive skill deficiency." 

Dr. Cunningham concluded that, Mr. Cannon's academic achievement scores on the 

WRA T-4 demonstrate significantly sub-average functional academic skills (DSM-IV-TR), as well 
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as reflect deficits having implications for Conceptual and Practical domains. Dr. Cunningham also 

considered "anecdotal descriptions of adult adaptive skills from self-report and interviews." Dr. 

Cunningham interviewed the following people regarding Mr. Cannon's adaptive functioning: 

Name: Relationship: Duration Date Mode 
In Minutes 

Dora Mae Cannon Mother 85 01/07/17 Person 
Johnny Lee Cannon, Sr. Father 45 01/08/17 Person 
Johnny Lee Cannon, Jr.* Brother 55 01/07/17 Person 
Kelvin James Cannon* Brother 127 01/07/17 Person 
Latasha Cannon Britt* Sister 43 01/07/17 Person 
Curtis Eugene Banks Mat. half-brother 40 01/08/17 Person 

* Also completed the ABAS-3 

The full inf01mation obtained from Dr. Cunningham's comprehensive interviews is contained in 

his repo11. Dr. Cunningham summarized his adaptive functioning under the relevant standards: 

Summllry ofadttptive skill deficits: 
Qualifying adaptive skill deficits under DSM-IV-TR (2000) only need be present in two of 11 
factors. As reflected in the cha11 below, anecdotal descriptions support the presence of significant 
deficits in at least nine of 11 factors. Similarly, anecdotal descriptions demonstrate the presence 
of qualifying adaptive skill deficits in all three of the adaptive skill domains: Conceptual, Social, 
and Practical skills. 

Adaptive Functioning Factors 
DSM-IV-TR 

✓ Functional academic skills 
✓ Communication 

✓ Social/interpersonal skills 

Self-care 
✓ Home living 

AAIDD / DSM-5 

} 
✓ Conceptual skills 
• Language; reading and writing; 

money, time, and number concepts 

} 
✓ Social skills 
• Inteipersonal skills, social 

responsibility, self-esteem, gullibility, 
naivete, follows rules, avoids being 
victimized, social problem solving 

✓ Use of community resources ✓ Practical skills 
✓ Self-direction 
✓ Work 

Leisure 
✓ Health 
✓ Safety 

• Activities of daily living (personal 
care, occupational skills, 11Se of 
money, safety, health care, travel and 
transportation, schedules/routines, use 
of telephone 230 

As was previously detailed, standardized ratings refl ected significantly subaverage skills in all 
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three of the adaptive domains, as well as a composite measure. Further, standardized academic 
achievement testing demonstrated significant deficits, with implications for both Conceptual and 
Practical adaptive domains. 

Dr. Cunningham's conclusion on prong 2 was: 

Conclusion regarding t1daptive functioning: Integrating standardized assessment techniques and 
the anecdotal description of multiple third parties, Mr. Cannon demonstrates significantly 
submierage adaptive functioning, meeting prong two of criteria of DSM-IV-TR, AAIDD, and DSM-
5 for a diagnosis of intellectual disability. 

Prong 3: The onset of Marvin Cannon's intellectual deficiency and adaptive skill deficits 
was during the developmental period (i.e., p1ior to the age of 18). 

Dr. Cunningham found that Mr. Cannon met the third diagnostic prong for a diagnosis of 

Intellectual Disability under AAIDD, DSM-IV-TR, and DSM-5 criteria which is an onset during 

the developmental period. Dr. Cunningham based this findings on the following: 

Pre-18 IQ score evidence oflntellectua!Disability: 

[ ] Mr. Cannon had three pre-18 administrations of various editions of the Wechsler and Stanford 
Binet scales, all of which are within eligibility for the IQ score prong (IQ < 75, with consideration 
of SEM) for a diagnosis of intellectual disability (formerly mental retardation). 

Pre-18 IQ school-based assessments of adaptive skills consistent Intellectual Disability : Dr. 

Cunningham reviewed Mr. Cannon's full school records that showed: 

Gadsden County school records reflect that Mr. Cannon was retained in 1st and 6th 

grades, and then enrolled in vocational programming. His grade performance was 
poor. Both standardized psychoeducational (academic achievement) and language 
assessments specify marked deficiencies, with standard scores that are significantly 
subaverage. A Social History regarding Mr. Cannon by Eleanor W. Fleming, M.S., 
School Social Worker, dated 05/08/96 described him as displaying speech and 
learning deficiencies. Academic and language deficiencies are thus demonstrated 
in school records in grade retention, poor grade performance, standardized testing, 
and family and school observation. These deficiencies impact conceptual, social, 
and practical adaptive functioning arenas. 

In a Psychological Report by Charlotte Johnson-Davis, Ph.D., dated December 
1996 (9th grade), Mr. Cannon was described as receiving services in the Language 
Impaired program and as failing most of his classes. He attempted all tasks with an 
average amount of attention and persistence. The results were judged to be a valid 
reflection of his cun-ent functioning. 
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When 16 years 8 months of age, Mr. Cannon's academic capabilities as reflected 
on the Woodcock Johnson Psycho-Educational Battery - Revised (WJ-R) were 5-
9 years below his expected grade level (i.e., 1 it11 grade). 

Mr. Cannon scored very poorly on the tests, placed in low percentiles, and was well below grade 

and age levels. Dr. Johnson-Davis summarized the results of the testing: 

The results of the present evaluation find him [Marvin Cannon] to be functioning 
in the Mentally Handicapped range of intellectual abilities as measured by the 
WISC-III with commensurate academic skills in reading and written language. His 
mathematic skills are below average, but higher than bis academic skills in other 
areas. On the ABI, Marvin' s overall adaptive behavior was rated very poor when 
compared to a n01mative sample and poor to very poor when compared to a 
Mentally Handicapped sample. 

Mr. Cannon was again evaluated by Dr. Johnson-Davis. Mr. Cannon exhibited little academic 

progress as reflected in the testing. Dr. Johnson-Davis' s "1 996 report and testing of Mr. Cannon's 

adaptive skill deficits included language/communication. An exceptional student staffing in 

February 1999 found that Mr. Cannon continued to be eligible to participate in the Educable 

Mentally Handicapped program and the Speech and Language program Pre-18 IQ diagnosis of 

Intellectual Disability: 

Dr. Cunningham's Conclusion: 

Dr. Cunningham reported 

As previously detailed, Gadsden County school records regarding Mr. Cannon 
reflect the 1995 evaluation of Charlotte Johnson-Davis, Ph.D., School 
Psychologist, detailing both IQ scores and adaptive functioning scores consistent 
with "Mentally Handicapped" (i.e., educational terminology for mental retardation 
to reduce labeling stigma). On 04/07/98, Mr. Cannon' s primary educational 
"exceptionality" was specified as "Educable Mentally Handicapped" (i.e., 
educational terminology for mild mental retardation). Elsewhere in bis 1998 
Gadsden County middle school records (Bates 000536), Mr. Cannon's 
"exceptionality" is specified as: " Intellectual Disability," with this eligibility being 
determined in 1996. The diagnosis of "Educable Mentally Handicapped" was 
repeated in educational staffings of Mr. Cannon on 08/31/98 and 02/25/99. 

This Court should find that there is sufficient evidence of all three intellectual disability 
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prongs to vacate Mr. Cannon's death sentence. 

Conclusion 

Mr. Cannon meets the diagnostic criteria for intellectual disability, and he is therefore 

ineligible to be executed under the Eighth Amendment evolving standards of decency as outlined 

in Atkins, Hali, and Moore. As outlined above, there is substantial conclusive evidence indicating 

that he meets all three of the diagnostic criteria for intellectual disability outlined in the DSM-IV

TR, AAIDD, and DSM-5. First, as to prong 1, a significantly subaverage intellectual functioning, 

Mr. Cannon has corrected full scale IQ scores of 70, 61, 59, 69, and 67. Thus he clearly falls 

within the intellectually disabled category as established by the DSM-IV-TR, AAIDD, and DSM-

5. Next, as to prong 2, deficits in adaptive skills that qualify for a diagnosis of intellectual 

disability, Mr. Cannon demonstrates significantly subaverage adaptive functioning, meeting prong 

two of criteria of DSM-IV-TR, AAIDD, and DSM-5 for a diagnosis of intellectual disability as 

evidenced by his scores on the ABAS-3 and WRAT-4, and anecdotal descriptions by family 

members. Finally, as to prong 3, onset of intellectual deficiency and adaptive skill deficits prior 

to age 18, the record is clear that Mr. Cannon's intellectual disability was diagnosed as early as 

1993-1995 (ages 14-16) when he received full scale IQ scores of 70, 61, and 59, and was identified 

by school psychologists as "mentally handicapped" and diagnosed as having "intellectual 

disability". Therefore, because Mr. Cannon meets all three prongs for diagnosis of intellectual 

disability, he is prohibited from being executed under the Eighth Amendment evolving standards 

of decency as outlined in Atkins, Hall, and Moore. This Court should therefore vacate Mr. 

Cannon's death sentence and grant any other necessary relief. 

CLAIM4 

TRIAL COUNSEL WAS INEFFECTIVE DURING THE PENALTY AND 
SENTENCl G PHASE OF MR. CANNON'S TRIAL FOR FAILING TO 
INVESTIGATE AND PRESENT MITIGATION, THUS DENYING MR. 
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CANNON HIS RIGHTS UNDER THE FIFTH, SIXTH, EIGHTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION. 

All other allegations, factual matters and legal argument contained in this motion are fully 

incorporated in this claim. The following evidence and argument supports this claim: 

Mr. Cannon had the right to the effective assistance of counsel at every stage of the 

proceedings against him. This claim addresses counsel's failures dming the penalty phase trial and 

sentencing stage which led to a breakdown of the adversarial process and undermines the results 

in this case. Mr. Cannon alleges that counsel's performance during this stage was deficient and 

prejudicial because there is a reasonable probability that bad Mr. Cannon received the effective 

assistance of counsel he would not have been sentenced to death. 

Ineffective assistance of counsel is comprised of two components: deficient performance 

and prejudice. Strickland v. Washington, 466 U.S. 668, 686 (1984). To prove deficient 

pe1formance the defendant must show "that counsel made en-ors so se1ious that counsel was not 

functioning as the 'counsel' guaranteed by the Sixth Amendment." Id. The proper measure of 

attorney pe1formance remains simply reasonableness under prevailing professional n01ms." Id. at 

688. To prove the deficient pe1formance caused prejudice to the defendant, the defendant must 

show "that counsel's en-ors were so se1ious as to deprive the defendant of a fair ttial, a trial whose 

result is reliable." Id. at 687. The defendant must show both deficient performance and prejudice 

to prove that a "conviction or death sentence resulted from a breakdown in the adversary process 

that renders the result unreliable." Id. "The purpose of tbe Sixth Amendment guarantee of counsel 

is to ensure that a defendant had the assistance necessary to justify reliance on the outcome of the 

proceeding." Id. at 691. 

A defendant, however, "need not show that counsel's deficient conduct more likely than 

not altered the outcome in the case." Id. at 693. "When a defendant challenges a conviction, the 
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question is whether there is a reasonable probability that, absent the errors, the fact finder would 

have bad a reasonable doubt respecting guilt. When a defendant challenges a death sentence such 

as the one at issue in this case, the question is whether there is a reasonable probability that, absent 

the errors, the seotencer--iocluding an appellate court, to the extent it independently reweighs the 

evidence--would have concluded that the balance of aggravating and mitigating circumstances did 

not warrant death." Id. at 695. "In making this detellllination, a court hearing an ineffectiveness 

claim must consider the totality of the evidence before the judge or jury." Id. at 695. "[A] verdict 

or conclusion only weakJy supported by the record is more likely to have been affected by errors 

than one with ove1whelming record support." Id. at 696. 

Applying Strickland, supra, this Court should find that counsel was ineffective at this stage 

of pe1formance and vacate Mr. Cannon' conviction, sentence, or both. If this Court fails to grant 

relief on this claim alone, this Court should grant such relief based on the totality of counsel's 

ineffectiveness in relation to the evidence against Mr. Cannon. Ttial counsel failed to meet these 

standards of reasonable attorney perfollllance during the representation and was therefore 

deficient. Counsel's deficiency during this critical phase of Mr. Cannon's case prejudiced Mr. 

Cannon and led to his improper death sentence. Had counsel not been ineffective there was a 

reasonable probability that the sentencing jury would not have recommended his death and the 

trial court would not have sentenced him to death. For the reasons stated under this claim, this 

Court should vacate Mr. Cannon's death sentence. 

In Rompilla v. Beard, the United States Supreme Court held that "even when a capital 

defendant's family members and the defendant himself have suggested that no mitigation evidence 

is available, his lawyer is bound to make reasonable efforts to obtain and review material that 

counsel knows the prosecution will probably rely on as evidence of aggravation at the sentencing 

phase of trial." Rompilla v. Beard, 545 U.S. 374, 125 S. Ct. 2456, 2460 (2005). The Court, in 
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finding that counsel rendered deficient performance, cited counsel's failure to review a prior 

conviction, failure to obtain bis school records, failure to obtain records of prior incarcerations, 

and failure to gather evidence of a history of substance abuse. Id. at 2463. 

In Rompilla, trial counsel spoke with several family members and three mental health 

expe1ts, none of whom had any particularly favorable or useful information. Id. Rompilla himself 

was not very cooperative, even giving counsel fake leads, thus frustrating the gathering of 

information. Id. Moreover, even the consultation with the three mental health witnesses who had 

examined him prior to trial turned up nothing fruitful. Id. at 2563. The Court recognized that "the 

duty to investigate does not force defense lawyers to scour the globe on the off-chance that 

something will tum up; reasonable diligent counsel may draw the line to think further investigation 

would be a waste." Id. (citing Wiggins, 539 U.S. 510). In rejecting the Commonwealth's argument 

that the information trial counsel gathered from Rompilla and other sources gave them reason to 

believe that further investigation would be pointless, the Comt found that failure to examine the 

court file on the prior conviction was deficient performance. Id. 

Trial counsel was ineffective during Mr. Cannon's penalty phase and sentencing. Counsel 

acted unreasonably by failing to fully investigate the mitigation that could have been presented on 

behalf of Mr. Cannon. Counsel failed to articulate a coherent theory of mitigation, present to the 

jury Mr. Cannon's developmental adversity and other impairment and provide expert testimony 

regarding the nexus between the adverse developmental or other impairing factors and his 

psychological disorders, substance abuse/dependence, delinquency, criminality, and criminal 

violence that fonned the trajectory leading to the capital conduct. 

Moreover, counsel failed to obtain the necessary information for Dr. Leland to conduct a 

proper evaluation for intellectual disability and mitigation. As a result, the advisory panel and the 

sentencing court were denied important information necessary to decide Mr. Cannon's case for 

50 



Page 395

life, and were in fact misinformed. Counsel did not obtain the complete school records for Mr. 

Cannon. The school records that counsel did obtain list Mr. Cannon's "primary exceptionality" 

as "intellectual disability." R.O.A.,Vol. ill, Pg. 536. Had counsel just reviewed the records that 

counsel admitted into evidence, counsel would have been able to investigate further and could have 

directed Dr. Leland to review more thoroughly because Mr. Cannon had been found to be 

intellectually disabled. Counsel, under Rompilla, were deficient for failing to conduct the further 

investigation to Mr. Cannon's school history. 

Because of counsel's deficiency in not conducting further investigations Mr. Cannon was 

prejudiced because the advisory panel and the sentencing court was denied a fully informed 

evaluation from an expert. A fully informed and constitutionally adequate expert would have 

provided testimony that would have bad a reasonable probability of a different outcome. This 

would apply to the advisory panel recommendation from the advisory panel, which while 

constitutionally infitm could have issued a recommendation that would have led to a life sentence 

for Mr. Cannon. Instead, the advisory panel beard nothing about Mr. Cannon's intellectual 

challenges and mental health. 

The Court, which unconstitutionally found the facts that subjected Mr. Cannon to death 

and ultimately imposed a death sentence did so without an adequate evaluation by a mental health 

expert. Instead only the Court Dr. Leland's evaluation which was found to be inadequate by Dr. 

Cunningham because of an: 

Absence of school-based assessments: Dr. Leland testified at the Spencer Hearing 
that Mr. Cannon bad never bad an IEP/exceptionality and that Mr. Cannon's school 
records contained no psychological reports. This testimony was obviously 
en-oneous. More accurately, Dr. Leland had not been provided and/or had not 
reviewed the school records regarding Mr. Cannon that contained psychological 
reports, IEPs, and determinations of exceptionality - as extensively cited above. As 
a starting point, then, Dr. Leland lacked the developmental perspective that would 
prompt a competent mental health professional to examine this issue more 
carefully. 
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Failure to attend to Florida DOC assessments: Dr. Leland testified there was 
nothing of mental health significance to report from Mr. Cannon's Florida prison 
records. This was e1Toneous. The Beta-ID scores, with the limitations previously 
detailed, were significant in illustrating Mr. Cannon's intellectual deficiency. As 
Dr. Leland did not regard these scores as significant, it can be reasonably inferred 
that he did not make application of the broader SEM associated with this scale or 
considerations of norm obsolescence (i.e., Flynn effect). Further, Dr. Leland did 
not appreciate the intellectual deficiency implications of Mr. Cannon's 211

d grade to 
4th grade literacy as refl ected on the TABE administered in Florida DOC in April 
2002. 

IQ score prong diagnostic criteria: Dr. Leland testified that IQ score eligibility for 
a diagnosis of mental retardation is "below 70" [Vol. 16, at 36]. This testimony 
failed to specify incorporation of SEM for a qualifying IQ score (S 75 on full scale 
instruments), as specified in DSM-IV-TR, DSM-5, and AAIDD criteria. The 
clinical criteria for a diagnosis of ID/MR reflected SEM latitude, whether or not 
this latitude was recognized for Atkins purposes by the Florida Supreme Court at 
that time. Further, there is no indication from his testimony that Dr. Leland 
incorporated considerations of n01m obsolescence (i.e., Flynn effect) in his 
interpretation of Mr. Cannon's WAIS-IV Full Scale Score. 
WAIS-JV record form, scoring, and interpretation: The WAIS-IV manual specifies 
bow the record form of the WAIS-IV should be completed during administration 
of the test to support cbeckfog for scoring errors and to illuminate interpretation. 
Dr. Leland failed to fully complete the record form during the administration of the 
test, limiting the ability to scrutinize administration/scoring. On the Vocabulary 
subtest where Dr. Leland noted Mr. Cannon's responses, Dr. Leland made an error 
in scoring. Though correcting this error did not alter Mr. Cannon's IQ score, the 
presence of this e1Tor - combined with the only partial completion of the record 
form - raises questions regarding the rigor of the assessment procedures. 

Dr. Leland also revealed a disturbing lack of familiarity with the psychometric 
meaning of IQ scores. He testified that Mr. Cannon's IQ Full Scale IQ score of 77 
was at the 1st percentile: 

In Mr. Cannon's case, that score of 77 represents about - places him about the first 
percentile, which means that if you were to take a random - snatch up a random 
sample of a hundred of his same age cohorts, tested their IQs, he would be at the 
first percentile, meaning there would be 99 people, maybe 98 people who would be 
functioning at a level higher than be. R.O.A., Vol XVI, Pg. 37] 

In fact, an IQ score of 77 co1Tesponds to the 6th percentile, not the 1st percentile. Dr. 
Leland's specification of this score as at the l st percentile is startling because the 
most basic competence with standard scores and the associated bell curve 
recognizes that one standard deviation below the mean (i.e., 85) reflects the 16th 

percentile and two standard deviations below the mean (i.e., 70) is at the 2.2 
percentile. Dr. Leland's testimony does not reflect such basic psychometric 
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competence. 

Adaptive functioning assessment: Dr. Leland testified that be did not 
undertake an evaluation of Mr. Cannon's adaptive functioning [Vol. 16, at 59]. 
Thus, he did not unde1take systematic descriptive interviewing of Mr. Cannon's 
functional capabilities across life arenas or obtain ratings on adaptive behavior 
scales with family members. Accordingly, Dr. Leland did not have the benefit of 
adaptive functioning perspectives in illuminating whether the IQ score be obtained 
was an over or under estimate of Mr. Cannon's functional intellectual abilities. 
Further, as bis testimony was prior to the publication of DSM-5, Dr. Leland could 
not know that DSM-5 would specify that a diagnosis of ID could be made in the 
face of sufficient limitations in adaptive functioning, even if the IQ score was not 
in an eligibility zone. Finally, in the absence of adaptive behavior descriptions and 
ratings, Dr. Leland was not equipped to detail Mr. Cannon's adaptive limitations to 
the jury or Court, whether or not a diagn.osis of ID/MR could be made. 

Mr. Cannon's intellectual disability is an absolute bar to execution, but even if it is found not to 

reach this level, Mr. Cannon still was significantly impaired and thus mitigated by his low 

intelligence level. The entirety of Claim I presents compelling mitigation that stands alone if 

intellectual disability was not recognized as an absolute bar or if Mr. Cannon's intellectual 

disability is not properly found. 

Intellectual disability, or its close approximation, ex ists on a continuum. The closer an 

individual to the prohibited class of the intellectually disabled, the greater the mitigation a 

sentencer must consider. Mr. Cannon has suffered great impairment from bis intellectual ability 

throughout his life. The evidence of Mr. Cannon's intellectual disability also showed the 

associated marked limitations in the raw material be brought to bis decision-making, moral 

reasoning, and impulse control. Dr. Cunningham explained: 

There may be almost indiscernible difference between the intellectual capabilities 
supporting decision-making, impulsivity, and limited moral reasoning of persons 
who are at the high end of MR/ID and the low end of borderline intelligence. Both 
exhibit limited ability to adequately control or fully apprehend the significance of 
behavior. Mr. Cannon certainly is a person of markedly deficient intellectual 
capability and severely limited adaptive skills, whether or not my diagnostic finding 
of ID/MR is embraced. These deficiencies result in marked impaitment in his 
capacity to understand and control bis actions 
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Mr. Cannon's functioning in the everyday world and ability to avoid criminality was reduced by 

his impairments in: 

Language 
Communication 
Memory 
Attention 
Ability to control impulsivity 
Moral development 
Self-concept 
Self-perception 
Suggestibility 
Knowledge of basic information 
General motivation 

Persons with the impaiiments of Mr. Cannon have "impaired logical reason, strategic thinking, 

and foresight," They have a reduced ability to understand causation or predict consequences and 

typically have an intellectual rigidity "demonstrated by: 1. Inability to learn from mistakes and a 

pattern of persisting in behaviors even when they have proven counterproductive or unsuccessful; 

and, 2. Inability to independently generate in his/her mind a sufficient range of behaviors from 

which to select an action appropriate to the situation - particularly under stress." Mr. Cannon's 

moral reasoning and ability to control his behavior was impaired by his intellectual disability. 

Mr. Cannon's intellectual disability manifested itself in bis capital offense and prior 

criminality. It led to impulsive and poorly made decisions and bad outcomes. He was also more 

susceptible to corruptive family influences as documented by Dr. Cunningham in bis report. Dr. 

Cunningham explained how the cause of Mr. Cannon's c1iminality was his intellectual disability 

and not personality issues, incorrectly relied upon by Dr. Leland. 

Dr. Cunningham concluded by finding statutory mitigation, as any expert well info1med 

by counsel would: 

Statutory mitigating factors: The history and assessments described above 
supports a finding that Mr. Cannon acted under extreme mental or emotional 
disturbance at the time of the offense, reflecting the dysfunction, disorder, and 
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associated disturbance from the interaction of intellectual deficiency and 
systemically corruptive family factors. This extreme mental or emotional 
disturbance is not limited to the time immediately proximate to the offense or a 
finding by the Court of ID/MR. Rather, it reflects the static nature of the defendant's 
mind during the broad time period encompassing the offense. 

This history additionally supports a finding that the capacity of Mr. Cannon to 
appreciate the criminality of bis conduct or to conform bis conduct to the 
requirements oflaw was substantially impaired at the time of the offense, reflecting 
the interacting effects of intellectual deficiency and systemically corruptive family 
influences on the defendant's morality, value system, social identification, 
empathy, judgment and impulse control. This substantial impairment in the 
defendant's capability to appreciate the criminality of his conduct or conform his 
conduct to the requirements of the law was not limited to the time period 
immediately proximate to the offense or a finding by the Court of ID/MR. Rather, 
it reflects the static nature of the defendant's mind during the broad time period 
encompassing the offense. 

Expert testimony could have explained that the presence of these statutory 
mitigating factors (i.e., appreciate, conform) is not restticted to whether such 
capabilities were present or absent in an "absolute" sense. There is a continuum of 
"appreciation" of conduct that involves the functional value system and empathy 
capabilities absorbed from developmental experiences. Similarly, there is a 
qualitative continuum of self-control that underlies the capability to "conform" 
conduct. Mr. Cannon's intellectual deficiency and the c01Tuptive influences of his 
family substantially impaired bis capabilities to "appreciate" and "conform." The 
continuum of capability to "appreciate" and "conform" may, indeed, may be 
progressively impacted as intellectual capacity declines. 

Availability of evaluation and testimony: Had I or a well-qualified psychologist 
been retained by the defense in 2012, provided with adequate school records, and 
given access to family members for adaptive functioning descriptions and ratings, 
the above findings and conclusions could have been detailed in testimony to the 
sentencing jury and further elaborated on to the Court at the Spencer Hearing. The 
above findings and conclusions are offered with a reasonable degree of 
psychological certainty. 

The Constitution required that counsel develop and present more mitigation than that which was 

presented. Counsel were deficient for failing to investigate Mr. Cannon's case fully and respond 

appropriately to the challenges of representing an individual with intellectual disability or a close 

approximation thereof. Counsel did not provide the necessary information to Dr. Leland and failed 

to secure an appropriate and constitutionally necessary evaluation by a well-informed and prepared 
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expert. Had counsel not been deficient in these regards, there was a reasonable probability of a 

different outcome. This Court should vacate Mr. Cannon 's death sentence and impose a life 

sentence because Mr. Cannon is intellectually disabled. Should this Court find that Mr. Cannon 

fails to meet the standard for a complete bar on execution, counsel was still ineffective for failing 

to develop and present the evidence of Mr. Cannon's intellectual disability to the jury during the 

penalty phase and this Court should vacate Mr. Cannon's death sentence. 

(E) CLAIMS FOR WHICH AN EVIDENTIARY HEARING IS NOT SOUGHT 

CLAIMS 

IN LIGHT OF HURST V. FLORIDA AND HURST V. STATE, MR. 
CANNON'S DEATH SENTENCE VIOLATES THE FIFTH, SIXTH, 
EIGHTH, AND FOURTEENTH AMENDEMENTS OF THE UNITED 
STATES CONSTITUTION, THE CORRESPONDING PROVISIONS OF 
THE FLORIDA CONSTITUTION AND ARTICLE I, SECTIONS 15, 16, and 
22 OF THE FLORIDA CONSTITUTION. 

In Hurst v. Florida, the United States Supreme Court declared Florida's capital sentencing 

scheme unconstitutional because "[t]he Sixth Amendment requires a jury, not a judge, to find each 

fact necessary to impose a sentence of death. A jury's mere recommendation is not enough." Hurst 

v. Florida, 136 S. Ct. at 619. On remand from the United States Supreme Court, the Florida 

Supreme Court held that the jury must unanimously find the existence of each aggravating factor 

beyond a reasonable doubt, must unanimously find the aggravating factors are sufficient, and must 

unanimously find that the aggravating factors outweigh the mitigating circumstances, and must 

unanimously find that death is the appropriate sentence. Hurst, 202 So. 3d at 53-54. The Florida 

Supreme Court found that the requirements of unanimous jury findings on this existence of 

aggravating factors, the sufficiency of the aggravating factors, the weighing of aggravating factors 

against mitigating factors, and the ultimate vote to impose the death penalty, were not only 

mandated by the Sixth Amendment, but also by the Eighth Amendment, the Florida Constitution, 
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and Florida's long history of requiring unanimous juries. Thus, the Court stated: 

... we conclude that the Sixth Amendment right to a trial by jury mandates that 
under Florida's capital sentencing scheme, the jury- not the judge- must be the 
finder of every fact, and thus every element, necessary for the imposition of the 
death penalty. These necessary facts include, of course, each aggravating factor that 
the jury finds to have been proven beyond a reasonable doubt. 

Hurst v. State, 202 So. 3d 40, 53 (Fla. 2016); 

Thus, we bold that in addition to unanimously finding the existence of any 
aggravating factor, the jury must also unanimously find that the aggravating factors 
are sufficient for the imposition of death and unanimously find that the aggravating 
factors outweigh the mitigation before a sentence of death may be considered by 
the judge. This holding is founded upon the Florida Constitution and Florida's long 
history of requiring jury unanimity in finding all the elements of the offense to be 
proven; and it gives effect to our precedent that the "final decision in the weighing 
process must be supported by 'sufficient competent evidence in the record.' "Ford 
v. State, 802 So.2d 1121, 1134 (Fla.2001) (quoting Campbell v. State, 571 So.2d 
415,420 (Fla.1990), recededfrom on other grounds by Trease v. State, 768 So.2d 
1050, 1055 (Fla.2000)). 

Id. at 54; 

In addition to the requirements of unanimity that flow from the Sixth Amendment 
and from Florida's right to trial by jury, we conclude that juror unanimity in any 
recommended verdict resulting in a death sentence is required under the Eighth 
Amendment. Although the United States Supreme Court bas not ruled on whether 
unanimity is required in the jury's advisory verdict in capital cases, the foundational 
precept of the Eighth Amendment calls for unanimity in any death recommendation 
that results in a sentence of death. That foundational precept is the principle that 
death is different. This means that the penalty may not be arbitrarily imposed, but 
must be reserved only for defendants convicted of the most aggravated and least 
mitigated of murders. Accordingly, any capital sentencing law must adequately 
perform a narrowing function in order to ensure that the death penalty is not being 
arbitrarily or capriciously imposed. See Gregg, 428 U.S. at 199, 96 S.Ct. 2909. 

Id. at 59-60 (Fla. 2016). 

In the present case, Mr. Cannon was sentenced to death under the Florida Capital 

Punishment scheme invalidated in Hurst v. Florida and Hurst v. State. Mr. Cannon's advisory 

panel recommended death by a vote of 9-3, and thus, Mr. Cannon's death sentence, like the death 

sentence in Hurst, violates the Sixth Amendment, Eighth Amendment, and Florida Constitution, 
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as his advisory panel did not unanimously find the existence of aggravating circumstances, did not 

unanimously find that the aggravating circumstances were sufficient, did not unanimously find 

that the aggravating circumstances outweighed the mitigating circumstances, and did not 

ultimately unanimously vote for death. 

Hurst ,,. Florida and Hurst v. State apply to Mr. Cannon's case because his case was not 
otherwise final at the time that Hurst v. Florida was decided 

New rules of law set down by the Florida Supreme Court and the United States Supreme 

Court apply to cases on direct review or those not othe1wise finalized. State v. Johnson, 122 So. 

3d 856, 861 (Fla. 2013) (citing Griffith v. Kentucky, 479 U.S. 314, 328 (1987)). In Griffith, the 

United States Supreme Comt defined what it means for a case to become final: "By "final," we 

mean a case in which a judgment of conviction has been rendered, the availability of appeal 

exhausted, and the time for a petition for certiorari elapsed or a petition for ce1tiorari finally 

denied." Id. at 321. 

Mr. Cannon's direct appeal was denied by the Florida Supreme Court on September 24, 

2015. On March 17, 2016, Mr. Cannon filed a Petition for a Writ of Certiorari, and that petition 

was denied by the United States Supreme Court on May 31, 2016. Thus, Mr. Cannon's case 

became final after Hurst v. Florida was decided on January 12, 2016. Even if Mr. Cannon's case 

had become final before Hurst, he would be entitled to retroactive application. In Mosley v. State, 

209 So.3d. 1248 (Fla. 2016), the Florida Supreme Court held that Hurst v. Florida and Hurst v. 

State apply retroactively to defendants whose convictions became final after the United States 

Supreme Court decided Ring v. Arizona, 536 U.S. 584 (2002) on June 24, 2002. Thus, Mr. Cannon 

is entitled to relief under Hurst both because his conviction became final after Hurst v. Florida 

was decided, and because his conviction became final after Ring v. Arizona was decided. 

The Hurst error in Mr. Cannon's Case was not harmless beyond a reasonable doubt 
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The Florida Supreme Court ruled in Hurst v. State that the harmless e1Tor rule is applicable 

to Hurst v. Florida error. Hurst v. State, 202 So. 3d 40, 68 (Fla. 2016). The harmless error test, as 

set forth in Chapman and progeny, places the burden on the state, as the beneficiary of the eITor, 

to prove beyond a reasonable doubt that the error complained of did not contribute to the verdict 

or, alternatively stated, that there is no reasonable possibility that the e1Tor contiibuted to the 

conviction. State v. DiGuilio, 491 So.2d 1129, 1138 (Fla.1986). 

The Florida Supreme Court has ruled that m cases with a non-unammous Jury 

recommendation, the Hurst error is per se not harmless. See Dubose v. State, 210 So.3d 641, 657 

(Fla. 2017) ( "We have also determined that in cases where the jury makes a non-unanimous 

recommendation of death, the Hurst error is not harmless.") In fact, in every single case with a 

non-unanimous recommendation where the Florida Supreme Court bas considered the 

harmlessness of Hurst error, the Florida Supreme Court bas ruled that the Hurst error was not 

harmless. See Hurst v. State, 202 So.3d at 66-68; Franklin v. State, 209 So.3d 1241 (Fla. 2016); 

Mosley v. State, 209 So.3d 1248 (Fla. 2016); Johnson v. State, 205 So.3d 1285 (Fla. 2016); 

Simmons v. State, 207 So.3d 860 (Fla. 2016); Kopsho v. State, 209 So.3d 568 (Fla. 2017); 

Armstrong v. State, No. SC14-1967, WL224428 (Fla. January 19, 2017); Williams v. State, 209 

S.3d 543 (Fla. 2017); Dubose v. State, 210 So.3d 641 (Fla. 2017); Caffoway v. State, -- So. 3d. --, 

210 So.3d 1160 (Fla. 2017); Hojan v. State, --So. 3d. --, 2017 WL 410215 (Fla. January 31, 2017); 

Durousseau v. State, --So. 3d.--, 2017 WL 411331 (Fla. January 31, 2017); Anderson v. State, -

So.3d--, 2017 WL 930924 (Fla. March 9, 2017); Ault v. State, --So.3d--, No. 2017 WL 930926 

(Fla. March 9, 2017); Smith v. State, --So.3d--, 2017 WL1023710 (Fla. March 16, 2017); Hodges 

v. State, --So.3d--, 2017 WL1024527 (Fla. March 16, 2017); Jackson v. State, --So.3d--, 2017 

WL1090546 (Fla. March 23, 2017); Baker v. State, --So.3d--, 2017 WL1090559 (Fla. March 23, 

2017); Diviney v. State, --So.3d--, 2017 WL1090560 (Fla. March 23, 2017); Orme v. State, --
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So.3d--, 2017 WL1201781 (Fla. March 30, 2017); Bradley v. State, --So.3d-- , 2017 WLll 77618 

(Fla. March 30, 2017); Wliite v. State, --So.3d--, 2017 WLl 177640 (Fla. March 30, 2017); Guzman 

v. State, --So.3d--, 2017 WL1282099 (Fla. April 6, 2017); Abdool v. State, --So.3d--, 2017 

WL1282105 (Fla. April 6, 2017); Newbeny v. State, --So.3d--, 2017 WL1282108 (Fla. April 6, 

2017); Heyne v. State, --So.3d--, 2017WL1282104 (Fla. April 6, 2017); Robards v. State, --So.3d

-, 2017 WL1282109 (Fla. April 6, 2017); McMilfian v. State, --So.3d--, 2017 WL1366120 (Fla. 

April 13, 2017); Brookins v. State, --So.3d--, 2017 WL1409664 (Fla. April 20, 2017); Banks v. 

State, --So.3d--, 2017 WL1409666 (Fla. April 20, 2017); Altersberger v. State, --So.3d--, 2017 

WL 1506855 (Fla. April 27, 2017); Hampton v. State, --So.3d--, 2017 WL 1739237 (Fla. May 4, 

2017); Card v. State, --So.3d--, 2017 WL 1743835 (Fla. May 4, 2017); Pasha v. State, --So.3d--, 

2017 WL 1954975 (Fla. May 11 , 2017); Serrano v. State, --So.3d--, 2017 WL 1954980 (Fla. May 

11, 2017); Senlgrovev. State, --So.3d--, 2017 WL 1954978 (Fla. May 11, 2017); Davis v. State, -

-So.3d--, 2017 WL 1954979 (Fla. May 11 , 2017); Hernandez v. State, --So.3d--, 2017 WL 

1954985 (Fla. May 11, 2017). 

Therefore, because the advisory panel recommendation in this case was 9-3, the Hurst 

error in this case was per se not harmless, and the State cannot carry its burden of proving the error 

was harmless beyond a reasonable doubt. 

Conclusion 

Based upon the foregoing, Mr. Cannon's penalty phase violated his rights under Hurst v. 

Florida and Hurst v. State, the Hurst opinions apply to Mr. Cannon both because bis case was not 

final when Hurst v. Florida was decided and because his case became final after Ring, and the 

error was not harmless in bis case because the advisory panel recommendation was not unanimous. 

Therefore, this could must vacate Mr. Cannon's death sentence. 
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CLAIM6 

MR. CANNON WAS ILLEGALLY SENTENCED TO 30 YEARS AS A 
PRISON RELEASE REOFFENDER ON COUNT V, ARSON OF A 
VEHICLE, AN OFFENSE WHICH CARRIES A MAXIMUM PENALTY OF 
15 YEARS. 

Mr. Cannon's amended indictment as to Count V states: 

CountV ARSON OF A VEHICLE £Ell ( emphasis added) 

On or about December 24, 2010, did willfully and unlawfully, or while in the 
commission of a felony, by fire or explosion, damage or cause to be damaged a 
vehicle, a Truck, the property of Zechariah Morgan, contrary to Section 806.01(2), 
Florida Statutes. 

R.O.A., Vol. I, Pg. 147. A person who commits arson of a vehicle under Section 806.01(2), Florida 

Statutes "is guilty of arson in the second degree, which constitutes a felony of the second degree, 

punishable as provided ins. 775.02, s. 775.083, ors. 775.084." The maximum penalty for a second 

degree felony under Section 775.082(3)(d) is 15 years imprisonment. While Mr. Cannon was 

sentenced as a Prison Release Reoffender under Section 775.082, which requires a minimum 

mandatory sentence of 15 years for a second degree felony, he was not sentenced under any other 

enhanced sentencing statute that would permit a sentence exceeding the 15 year maximum. 

Additionally, be was never noticed by the State of its intent to seek any other type of enhanced 

sentencing. Thus, Mr. Cannon was illegally sentenced to 30 years as a prison release reoffender 

on Count V, a clime punishable by a maximum penalty of 15 years. Therefore, this Court must 

vacate Mr. Cannon's sentence in Count V, and resentence him within the permissible sentencing 

range. 

CLAIM7 

MR. CANNON REMAINS SENTENCED TO 15 YEARS ON COUNT IV, 
ATTEMPTED ROBBERY WITH A DEADLY WEAPON, AN OFFENSE 
WHICH THE FLORIDA SUPREME COURT VACATED MR. CANNON'S 
CONVICTION AND SENTENCE IN CANNON V. STATE, 180 So.3d 1023, 
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1039 N. 16 (FLA. 2015). 

Mr. Cannon was convicted and sentenced on Count IV of the indictment, Attempted 

Robbery with a Deadly Weapon, to 15 years imprisonment as a prison release reoffender. On 

direct appeal, the Florida Supreme Court vacated Mr. Cannon's conviction for Attempted Robbery 

with a Deadly Weapon due to insufficient evidence. See Cannon v. State, 180 So.3d 1023, 1039 

n. 16 (Fla. 2015). According to the Florida Department of Corrections website, Mr. Cannon is 

serving a 15 years sentence for Attempted Robbery with a Deadly Weapon. This Comt should 

enter an order vacating Mr. Cannon's conviction and sentence on Count IV and directing the 

Florida Department of Con-ection to release Mr. Cannon as to that count. 

CONCLUSION AND RELIEF SOUGHT 

Mr. Cannon requests the following relief, based on his pnma facie allegations 

demonstrating violation of his constitutional rights: 

1. That he be allowed leave to amend this motion should new claims, facts , or legal 
precedent become available to counsel; 

2. That he be granted an evidentiary hearing at a reasonable time if necessary; and 
3. That his judgment and sentences be vacated. 
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CERTIFICATION 

The undersigned attorneys hereby verify that the contents of this motion have been 

discussed fully with the Defendant, that Rule 4-1.4 of the Rules of Professional Conduct has 

been complied with, and that this motion is filed in good faith. 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl .us 
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SIDA YID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.fl.us 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true copy of the foregoing has been furnished by e-mail 

to all counsel ofrecord on May 16, 2017. 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl .us 

SIDA YID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.fl .us 

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE 
12973N. Telecom Parkway Temple Terrace, Florida 33637 

(813) 558-1600 

Copies furnished to: 

The Honorable Jonathan Sjostrom 
Chief Judge 
Second Judicial Circuit 
Leon County Courthouse 
301 S. Monroe Street 
Tallahassee, Fl01ida 32301 
gauss@] eoncoun tyfl .gov 
(via email) 

Berdene Beckles 
Assistant Attorney General 
Office of the Attorney General 
PL-01 The Capitol 
Tallahassee, Florida 32399 
Cap A pp@myfloridalegal.com 
Berdene.beckles@myfloridalegal.com 
(via e-mail) 
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The Honorable Jack Campbell 
State A ttomey 
Second Judicial Circuit 
Office of the State Attorney 
Leon County Courthouse 
301 South Monroe 
Tallahasse, Florida 32399 
campbellj@leoncountyfl.gov 

James Beville 
Assistant State Attorney 
Second Judicial Circuit 
Office of the State Attorney 
l A East Jefferson Street 
Quincy, Florida 32351 
bevillej@leoncountyfl.gov 
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ST A TE OF FLORIDA 
UNIFORMED COMMITMENT TO CUSTODY 
·OF THE DEPARTMENT OF CORRECTIONS 

The Circuit Court of Gadsden County in the FaJI Term of 2012, in the case of 

STATE OF FLORIDA 

vs 
~ • · ~ 

~ndant 

IN THE NAME AND BY THE AUTHORlTY OF THE ST ATE OF FLORIDA. TO 

THE SHERIFF OF THE SAID COUNTY AND THE DEPARTMENT OF 

CORRECTIONS OF SAID STATE, GREETINGS: 

The above named defendant having been duly charged with the offense specified in the above 

styled Court, and having been duly convicted and adjudged guilty of and sentenced for said offense by said 

court, as appears from the attached certified copies oflndictment/Information, Judgment and Sentence, and 

Felony disposition and Sentence Date from which are hereby m~de parts hereof. 

Now therefore, this to command you, said Sheriff, to take and keep and within a reasonable time 

after receiving the comminnent, safely deliver the said defendant, together with any pertinent Investigative 

Report prepared in this case, into the custody of the Department of Corrections of the State ifFlorida, and 

this is to command you, the said Department of Corrections, by and thrQugh your Secretary, Regional 

Directors, Superintendents and other officials, to keep safely imprisoned the said defendant for the term of 

said sentence in the institution in the State Correctional system to which you, the said Department of 

Corrections, may cause the said defendant to be conveyed or thereafter transferred. And these present shall 

be your authority for the same. Herein f.ail not. 

WITNESS the Honorable Jonathan Sjostrom 
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( "': 
In. the Circuit Court, Second Judicial Circuit, 
in arid for Gadsden County, Florida 

Division: Felony 

State of Florida . 

UV""\11 ... 11;\ · . ,,. ~ 
u.1/~ ~ 
Defend~ · 

~,--0r-1n n r.11 ,_. n F QR w·. •., '-,. t, 
' _t_ .. , .. 

12 HO~ 15 ~11 B: 52 

Probation Violator Retrial 
Case No.___._} ~0---=--{Q{o'v--"'~~:;._ Community Control Violator -Resentence 

Count 

5 

been tried and found guilty by jury/ by court of the following crime(s) 

___ entered a plea of guilty to the following crime(s) 

___ entered a plea of nolo contendere to the following crime(s) 

___ been found -in violation by the court or entered an adrn ission to a violation of probation or community 
control for the following crime(s) 

Crime Case Number OBTSNumber 

0 
,, 
,, 
,, 

\I 

and no cause being shown why the defendant should not be adjudicated gui)ty, IT IS ORDERED that the 
d~fendant is hereby ADJUDICATED_GUILTY as to all counts or as to count(s) ~~s 

·and good cause being shown; IT IS ORDERED that ADJUDICATION OF GUILT~E WITHHELD as to all 
c~unts or as to count(s) _______ _ 

.Q00284 
Page __ of __ _ Rev. 8/30/2007 
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State of Florida 

V. 

Case Number·_~' o"----~lolc2~3--..LGFB~.,____ 

. :f<{x.. Social Security Number. ___________ _ 

3-5/ 

r CERTIFY that these re the fingerprints of the defendant, f..l-.-JW~~~.....r-...=:.~===--====--...t=.~~5iL~:::!\ 
and that they were placed hereon-by the defendant in my presence i op n urt this date. · 

·· · · · ····· ·_· ooNE ANt>" ORl)EHn rn-o-pen ·co·urtiii q·u,ncy, oadscien c·ou1,ty:· To id-a: ori .. ···l l-}-·1··6 ··/·-1·-©=,:-· 

Page __ of __ _ Rev. 8/30/2007 
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' ..s • . 

OBTS Number 

The de eourt, accompanied by the defendant's attorney of record, 

---~:a,,.,o!~~A-~!...!,,,L.,µ1:11,,,o::~~...i....6.li.o.l-.:• and having been given an opportunity to be heard and to offer matters 

to show cause why the defendant should ~ot be sentenced as provided by Jaw; and no 

(Check one if applicable) 
__ the Court places the d~fendant on probation / community control for a period of _ __ months / years 

under the supervision of the Dept. of Corrections, the conditions of which are set forth in a separate order. 

__ the Court having previously on ______ __ , deferred imposition of sentence until this date. 

__ the Court having previously entered a judgment in this case on ____________ now 

r~entences the defendant · 

__ the Court having placed the defendant on probation / community control and having subsequently revoked 

the defendant's probation/community control. 

lt Is The Sentence Of The Court that: 

The defendant pay a firye of$. , pursuant to section 775.083, F.S., plus$_..,.,';-.• -· _, _as the. 

5% surcharge required by section 938.04, F.S. · . 

The defendant is committed·to the custody of the Department of Corrections. 

__ The defendant is directed ~o the custody of the Sheriff of Gadsden County, Florida. 

__ The defendant is sentenced as a youthful offender in accordance with section 958'.04, F.S .. (.. 

To Be Imp7oned (Che~k one; unmarke~ se~tions are inapplicable): 

'_v __ For a tenn of~ 
For a term of _________ ____ months I years .. 

Said SENTENCE SUSPENDED for a period of ____________ _ subject to the 

condit ions set forth in th is or!'.fer. 

If "split" sentence, complete the appropriate paragraph. 

__ Followed by a period of _ ___________ on probation/community control under the 

supervision of the Department of Corrections according to the terms and conditions set forth ·in a separate 

·order entered herein. 
However, after serving a period of ___ ______ __ imprisonment in 

---''---------' 
the balance of the sentence shall be suspended and the defendant shall be placed 

on probation/community control for a period of . under 

supervision of the Department of Corrections according to the tenns and conditions of 

probation/community control set forth in a separate order entered herein. 

In the event the defendant is orde~ed to serve addjtio-!Jal split sentences, all incarceration portions shall be satisfied before 

the defend~nt begins service of the supervis ion terms. 
000286 
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(~~ . 

s·e Number_· . _·-•. -,~--1-D~-·; -........lo! ... , w'--3::- lo~3'-=0F5..!,_..:::,.=-· _ ·, · . . . 

OBTSNumber 

re this court, accompanied by the defendant's attorney of record, 
----=~~~~~~'..i...y:_;~~.1,.,t.:l-1..A~..._·_, and having been given an opportunity to be heard and to offer matters 

entence, and to show cause why the defendant should not be sentenced as provided by law; and no 

Th 

(Check one if applicable) 
__ the Court places the defendant oil probation I community control for a period of ___ months / years 

under the supervision of the Dept. of Corrections, the conditions of which are set forth in a separate order. 
__ the Court having previously on _______ __, deferred imposition of sentence until this date. 
__ the Court having previously entered a judgment in this case on. ____________ now 

resentences the defendant 
the Court having placed the defendant on probation I community control and having subsequently revoked 
the defendant's probation/community control. 

It Is The Sentence.Of The Court that: 

The defendant pay a fine of$ _____ , pursuant to section 775.083, F.S., plus$_.....,:.:...-- as the. 
~ 5% surcharge required by section 938.04, F.S. _ ·· 
_V __ The defendant is committed·to the custody of the Department of Corrections. 
__ The defendant is directed to the custody of the Sheriff of Gadsden County, Florida. 
__ The defendant is sentenced as a youthful offender in accordance with section 958'.04, F.S./ 

To Be Imprisoned (Check one; unmarked sections are inapplicable): 

~Fora term of natural life. PM 
For a term of _____________ months I years. 

Said SENTENCE SUSPENDED for a period of __ --''----------- subject to the 
conditions set forth in this order. 

If ''split" sentence, complete the appropriate paragraph. 

Followed by a period of ___ ~-------- on probation/community control under the 
supervision of the Department o(Corrections according to the terms and conditions set forth in a separate 
order entered herein. 

However, after serving a period of ____ ~------ imprisonment in 
_ _ _ ___ _ _ __, the balance of the sentence shall be suspended and the defendant shall be placed 
on probation/community control for a period of . under 
supervision of the Department of Corrections according to the terms and conditions of 
probation/community control set forth in a separate order entered herein-. 

Jn the event the defendant is ordered to serve additional split sentences, all incarceration portions shall be satisfied before 
the defendant begins service of the supervision terms . . 

G0-0287 
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·~ .. .. 

. . OBTS Number 

fore tl\is court, accompanied by the defendant's attorney of record, 

--~~~~~~~~~s::::::;~~..L..A-'~"--~ and having been given an opportunity to be heard and to offer matters 

and to show cause why the defendant should not be sentenced as provided by law; and no 

( Check one if applicable) 
__ the Court places the d~fendant on probation/ community control for a period of ___ months I years 

under the supervision of the Dept. of Corrections, the conditions of which are set forth in a separate order. 

__ the Court having previously on-------~ deferred imposition of sentence until this date. 

__ the Court having previously entered a judgment in this case on ____________ now 

resentences the defendant · 

the Court having placed the defendant on probation I community control and having subsequently revoked 

the defendant's probation/community control. 

It Is The Sentence Of The Court that: 

__ The defendant pay a fine of$ ______ , pursuant to section 775.083, F.S., plus$ '.· · ' 

• / 5% surcharge required by section 938.04, F.S. . 

~ The defendant is committed·to the custody of the Department of Corrections. 

__ The defendant is directed to the custody of the Sheriff of Gadsden County, Florida. 

__ The defendant is sentenced as a youthful offender in accordance with section 958:04, F.S .. (_. 

To Be Imprisoned (Check one; unmarked sections are inapplicable): 

_____L For a term of natural life. --:,T\ 
__Jl_ For a term of _____ ..::::J.....j=---"'-------fflenths / years.Tu(<. 

as the. 

Said SENTENCE SUSPENDED for a period of _____________ subject to the 

conditions set forth in this order. · 

If "split" sentence, complete the appropriate paragraph. 

Followed by a period of ____________ on probation/community control under the 

supervision of the Department of Corrections according to the terms and conditions set forth in a separate 

o rder entered herein. 

However, after serving a period of ____ ~------ imprisonment in 

_ _ ______ __, the balance of the sentence shall be suspended and the defendant shall be placed 

on probation/community control for a period of . under 

supervision of the Department of Corrections according to the terms and conditions of 

probation/community control set forth in a separate order entered herein. 

In the event the defendant is ordered to serve additional split sentences, all incarceration portions shall be satisfied before 

the defendant begins service of the supervision terms. 
800288 
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( ' . 

aseNumber· ·" ... n,.,..: _ _" __ J,[.),-,,,(LJ{Oc(fB, ~-· ·., ... .. .... 

. . : OBTS Numb.er 

► 
b f◄ re his court, accompanie~ by the defendant's attorney of record, 

--~~~'=/.~S!::..~f<-~.::J.~~~~~:.._~ and having been given an opportunity to be heard and to offer matters 

in mitigation 

cause being sho n 
, and to show cause why the defendant should not be sentenced as provided by law; and no 

· ( Check one if applicable) 

__ the Court places the d~fendant on probation I community control for a period of ___ months I years 

under the supervision of the Dept. of Corrections, the conditions of which are set forth in a separate order. 

__ the Court having previously on _______ _, deferred imposition of sentence until this date. 

__ the Court having previously entered a judgment in this case on ____________ now 

resentences the defendant 

the Court having placed the defendant on probation / community control and having subsequently revoked 

the defendant's probation/community control. 

It Is The Sentence Of The Court that: 

__ The defendant pay a fine of$ _____ , pursuant to section 775.083, F.S., plus$ ··.· · ' as the. 

• / 5% surcharge required by section 938.04, F.S. . 

u_ The defendant is committed·to the custody of the Department of Corrections. 

__ ·_ The defendant is directed ~o the custody of the Sheriff of Gadsden County, Florida,. 

__ 1:'he defendant is sentenc.ed as a youthful offender in accordance with section 958:04, F.S .. :_. 

To Be Imprisoned (Check one; unmarked sections are inapplicable): 

_flora tenn of natural life. J 5 
JL::_ For a term of _ ~ Alenfh,s /years. ~f<; 
__ Said SENTENCE SUSPENDED for a period of _____________ subject to the 

conditions set forth in this order. 

If "split" ~entence, complete the appropriate paragraph. 

__ Followed by a period of ____________ on probation/community control under the 

supervision of the Department of Corrections according to the terms and conditions set forth in a separate 

. order entered herein. 

However, after serving a perfod of ___________ imprisonment in 

________ _, the balance of the sentence shall be suspended and the defendant shall be placed 

on probation/community control for a period of · under 

supervision of the Department of Corrections according to the terms and conditions of 

probation/community control set forth in a separate order entered herein. 

In the event the defendant is ordered to serve additional split sentences, all incarceration portions shall be satisfied before 

the defendant begins service of the supervision terms. 
000289 
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(> . ( ' 

---D~~.~~l'.l;Jt:d£-)(~ N~~ber · .. --'Io:.: tow·~ -·-~-, .. --.--· · -. ·--·--· -
Other Provisions as to count(s) l-5 
Retention of Jurisdiction The court retains jurisdiction over the defendant pursuant to section 

.947. I 6( 4), F.S. (2-002). . 

. Jail Credit It is er ordered that the defendant shall be allowed a total of 

_ _,,~'---- days as credit for time incarcerated before imposition of 

this 

CREDIT FOR TIME SERVED JN RESENTENCING AFTER 
VIOLA TJON OF PROBATION OR COMMUNITY CONTROL 

(Check as applicable) 

IT IS FURTHER ORDERED that the defendant be allowed ___ days time served 

between date of arrest as a violator following release from prison to the date of resentencing. The 

Department of Corrections shall apply original jail time credit and shall compute and apply credit for 

time served and unforfeited gain time previously awarded on count(s) __________ _ 

(Offenses committed before October 1, 1989). 

************************************************************************************* 

IT IS FURTHER ORDERED that the defendant be allowed~-- days time served 

between date of arrest as a violator fol lowing release from prison to the date of resentencing. · The 

Department of Corrections shall apply original jail time credit and shall compute and apply credit for 

time served on count(s) ___ -,,---_ _ _ __,....,.....___ · 

(Offenses committed between October 1, 1989 and December 31, 1993). 

····································••.•·············································· 
The Court deems the unforfeited gain time previously awarded on the above case/count 

forfeited under section 948.06(7). 

The Court allows unforfeited gain lime previously awarded in this easel.count. (Gain 

time may be subject to forfeiture by the Department of Corrections under section 

944.28(1) ). 

__ -,,-- IT IS FURTHER ORDERED that the defendant be allowed _ __ days time served between 

date of a·rrest as a violator following release from prison to the date of resentencing. ihe Department of 

Corrections shall apply original jail time credit and shall compute and apply credit for time served only 

pursuant to section 921.00 I 7, Florida Statutes, on corint(s) --c-::--,-..,,..,,..,.,.,....-· _____ _ 

(Offenses committed between January I, 1994 and May 29, 1997). 

************************************************************************************* 

- - -=-· IT.IS FURTHER ORDERED. that the defendant be allowed ___ days time served between . 

date of arrest as a violator following release from prison to the date of resentencing. The Department of 

Corrections shall apply original j ail time credit and shall compute and apply credit for time served only 

pursuant to section 921.00 I 7, Florida Statutes on count(s) --=-----------
(Offenses committed after May 30, 1997). Q Q Q 2 9 Q 
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' '-- , \ l . , \ . . . . I . .. 
-~ase Number_]O-(a0?fft3 

fflr---~;! 
(As to Coun~ -::.:5 . 

By appropriate notation, the following provisions apply to the sentence imposed in this count: 

Firearm 

Drug Trafficking 

Controlled Substance w/in 
1,000' of School, Public Park, 
Comm.Center or Rec. Facility 
Habitual.Felony Offender 

Controlled Substance, 
Manufacture ofMetharn
Phetamine/Phencyclidine 
Habitual Violent 
Felony Offender 

Prison Releasee Reoffender 

Law Enforcement 
Protection Act 

Capital Offense 

Short-Barreled Rifle, 
Shotgun, Machine Gun 
Continuing Criminal Enterprise 

Dangerous Sexual Felony 
Offender 

Personal ID Infonnation 

Other Provisions 
(e.g., see Ch. 775, F .S.) 

✓ 

It is further ordered that the _______ minimum imprisonment 
provision of section 775.087, F.S., is hereby imposed for the sentence specified 
in this count. · 
Jt is further ordered that the -----~ ears mandatory minimum · 

. imprisonment provision of section 893.135(1), F.S., and fine in the amount of 
$. __________ is hereby imposed in this count. 

It.is further ordered that the 3-year minimum imprisonment provision 
pursuant to 893.13(l)(c), F.S., is hereby imposed for the sentence 

specified in this count. 
The defendant is adjudicated a habitual felony offender and has been sentenced 
to an extended term in accordance with the provisions of section 775.084(4)(a), 
F.S .. The requisite findings by the court are set forth in a separate order or stated 

on the record in open court. 
It is further ordered that the -'------minimum mandatory provision 
of section 893. 13(l)(g), F.S. is hereby imposed for the sentence specified in 
this count. 
The defendant is adjudicated a habitual violent felony offender and has been 
·sentenced to an extended term in accordance with the provisions of section 
775.084(4)(b), F.S .. A minimum term of _____ year(s) must be 
served prior to release. The requisite findings of the court are set forth in a 
separate order or stated on the record in open court. · 
The defendant is adjudicated a prison releasee reoffender and has been 

sentenced to serve 100 percent of the court-imposed sentence in accordance with 
section 775.082(8)(b). -
lt is further ordered that the defendant shall serve a minimum of __ 

years before release in ·accordance with section 775.0823, F.S .. 

It is further ordered that the defendant shall be ineligil>le for Parole in 
accordance with the provisions of section 775.082(1), F.S .. 
It is further ordered that the 5-year minimum provision of section 
790.221(2), F.S., is hereby imposed for the sentence specified in this count. 
lt is further ordered that the 25-year minimum sentence provision of section 
893.20, F.S., is hereby imposed for the sentence specified in this count. 
It is further ordered that the minimum imprisonment provision of section 

794.0115(2)( e), F.S. is hereby imposed for the sentence specified in this count. 
The defendant shall be imprisoned for a minimum of____ years; or, 
_____ fora tenn oflife. 

It is further order that the ________ minimwn mandatory provision of 
section 817 .568 F.S., is hereby imposed for the sentence specified in this count. 

__ 000291 
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. ti4 . rYl . ('""I . . 
f/J /'v ,.., • _, t. '//J ,,-../ ~1"" I • . . · 1 O-''i1:: ~ 

Defendant ~ ·--~ Case Number __ --+--=--~::,r;;.-~_,.__-~-~~------~ 

IT IS THE JUDGMENT AND ORDER OF THE COURT THAT DEFENDANT IS LIABLE FOR AND SHALL PAY THE fOLLOWING: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

S _________ as a fine pursuant to §775.083, F.S. 

$ _________ .as the 5% surcharge required by §938.04, F.S. 

S _________ as a court cost pursuant to §938.06, F.S. (Crime Stopper Trust Fund). 

$ _________ as a court cost pursuant to §938.01(1) F.S. (Criminal Justice Trust Fund). 

$__,,,,.........c::-...------- pursuant to §938.03, F.S .. (Crimes Compensation Trust Fund). 

~- (felony)/$ ____ (misd.) pursuant to §938.05, F.S. (Local Government Criminal Justice Trust Fund). 

S _________ as a court cost pursuant to_§ 938. 15, F.S. (County Criminal Justice Education). 

8. $ ~ as a court cost pursuant to §938.15, F.S. (City Criminal Justice Education). 

9. · S _15-crelony) / $ ____ (misd.) as a court cost pu_rsuant to §775.083(2) F.S. (County Crime Prevention). 

10. , ________ as a court ~~suant to§ 939.185, F.S. (County Additional Court Cost). 

11. _v_· I IfJ checked, the Defendant shall pay~ a fee pursuant to §27.52(c), F.S. (lndigent Criminal Defense Trust Fund). . . 

. _12. _ If checked, the Defendant shall pay $135.00 as costs pursuant to §938.07, F.S. (Driving or Boating Under The Influence). 

13.-=e:IleGlked, th:..De ndant all paySIS.00 as co.sts pu,tt.t~938.13, ~-~~rug Alcohol Asses~ment} . 

14. If che!OOhe efen ant shall pay the following as ~jiQQstat~mandated surcharges: 
$2014)0 as a surcharge and condition of supervision pursuant to §938.08, F.S. (Domestic Violence Trust Fund) 
$151.~0 as a surcharge and condition of supervision pursuant to §938.085, F.S. (Rape Crisis Program Trust Fund). 
$10000 as costs pursuant to §938.10, F.S. (Children & Family Services Child Ad. TF) 

IF CHECKED, THE-DEFENDANT IS ORDERED TO PAY THE FOLLOWING DISCRETIONARY ITEMS: 

· I 5. · $ ____ as-additional fine pursuant to §775.0835(1), F.S .. (Optional Fine for the Crimes Compensation Tru~ Fund). 
·_ If ch~cked, discretionary fine is reduced to judgment, for which let execution issue. 

16. $ ____ Statutory Incarceration and Other Correctional Costs as Liquidated Damages pursuant to· 
§960.293(2)(a) and (b), F.S. (Victim Assistance- Determination of Damages and Losses) 

$ ____ TOTAL Fine, if any, and Statutorily Mandated Costs, Fees and Surcharges 

$ ____ Court Costs/Fines a Condition of Supervision $ Court Costs/Fines· Deferred ----
$ ___ _ Court Costs Reduced to Civil Judgment $ _ _ __ Fine reduced to Civil J udgment 

. ········ --~ -~HEC~~-°-.? .. ~~~--~ -EF~-~~~1'1_1,' __ l_S _O _llI)_~~~!)_ !.~ ~ ~_Y_THE _FOLLOWING _DISCRETION ~RY_co_s::r~: 

17. $ _ ___ for documented costs of prosecution pursuant to §938.27, F.S., payable to: _ __________ _ 
_ If checked, §938.27, F.S. costs are _not being requested by the State. 

18. $ _ ___ for legal assistance costs or attorney fees pursuant to §938.29 and §27.56, F.S. . 
If checked, §938.29 and §27.56, F.S. costs or fees not being requested by the Public Defender, Special Public Defender 

- ointed Conflict Attorney. · · 

600292 
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4'11~ .. _. ~ ·. . r'i (''; 
Defendan~ (_ ~ eN~ber _ _ ....... ·/{)=-· -_{Q_{o __ 6_C_f8 __ . __ 

Other Provision Continued: 

Consecutive/Concurrent 

as to Other Counts 

Consecutive/Concurrent 

as to Other Convictions 

✓ 
✓-

(check one)_ 

It is further otdered that~•• imposed as to count(s) ~ 
_sh_all.run (ch,;c~_one) . _ ~ v• to . concurrent 

with the sentence set forth m~ · ofth1s case. . . 

*5.u Q:;t;f-Q.Cr-1.d., • ~ oroer: 
It is further ordered that the composite tenn of all sentences imposed for 

the_col)ltts specified in this order shall run (check one) 

_ __,~,.___consecutive to ____ concurrent with the following 

~ any active sentence being served 

~ speci~c sentences ) Q.- 39 CFA 

In the.-event the above sentence is to the Department of Corrections, the Sheriff of Gadsden County, Florida, is 

hereby ordere8/and directed to deliver the defendant to the Department of Corrections at the facility designated by the 

Department tQ;gether with a copy of this judgment and sentence and any other documents specified by Florida Statutes. 

The defendant.in open court was advised of the right to appeal from this sentence by filing notice of appeal 

within 30 days,:from this date with the clerk of this court and the defendant's right to the assistance of counsel in taking 

the appeal at the expense of the State on showing of indigency. 

ORDER TO PROVIDE BLOOD OR OTHER BIOLOGICAL SPECIMEN 

The defendant shall submit to collection of two (2) specimens of blood. or other biological specimens by the 

Gadsden County Sheriff's Department or by the Florida Department of Corrections. The collection of the specimens 

shall be performed in a medically approved manner and submitted to the Florida Department of Law Enforcement 

Laboratory for DNA analysis, the results of which shall be entered into the state's automated database. 

In imposing the above sentence, the court further recommends _________________ _ 

000293 
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, . . . 

IT rs FURTHER ORDERED AS FOLLOWS: 

If the court costs, fines, fees and surcharges have not been made a special condition of probation or community 

control, fhe defendant is ordered to pay the court ordered fine, court costs, fees and surcharges imposed In this case in full 

with in 60 days of the date.of this order. If not timely paid, the defendant must report to the Office of the Clerk of Court to 

enter a payment agreement and schedule to pay the balance. 
· 

If the balance is not paid within 60 days and the defendant does not thereafter report to the Clerk of Court to 

schedule to pay the balance as required, the defendant's drive~•s license may be suspended and the defendant may be required 

to appear in court to answer for the failure to appear or failure to pay. 

The defendant must Immediately notify the Clerk of Court, in writing, of any change in the defendant's mailing 

address. 
· 

UAi&hAMMGMIJiiW-4G@iiiiAMW 
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Filing # 56598447 E-Filed 05/18/2017 09:34:34 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 
Plaintiff, 

v. 

MARVIN CANNON, 
Defendant. 

I ------------

CASE NO.: 2010-CF-663 
DIV.: 

NOTICE OF SUBSTITUTION OF COUNSEL FOR ATTORNEY GENERAL 

Florida's Attorney General represents the Plaintiff as co-counsel in these proceedings. 

Assistant Attorney General Berdene Beckles has previously appeared on behalf of the Attorney 

General in this case. This case bas been reassigned to the undersigned, Lisa A. Hopkins, to 

appear on behalf of the Attorney General. Therefore, in lieu of Ms. Beckles, the undersigned 

enters her appearance on behalf of the Attorney General and requests that all pleadings and 

correspondence be directed to her in that capacity. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Notice of 

Substitution of Counsel has been furnished via the eportal to James Driscoll, Attorney for 

Defendant, driscoll@ccmr.state.fl .us and State Attorney Richard Combs, Office of the State 

Attorney, SAO2 Gadsden@leoncountyfl.gov, this 18th day of May, 2017. 

LISA A. HOPKINS 
ASSISTANT ATTORNEY GENERAL 
Florida Bar No. 99459 
Office of the Attorney General 
PL-01 , The Capitol 
Tallahassee, Fl 32399-1050 
Primary E-Mail: 
capapp@myfl ori dal egal. com 
Secondary E-Mail: 
Lisa.Hopkins@myfloridalegal.com 
(850) 414-3336 
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DATE: GMS~ T~ 
------

CLERK'S COURT WORKSHEET - CASE MANAGEMENT CONFERENCE INFO. 

JUDGE: s j Q'S..\roy\/1 
SPN: ---- STATE VS: _.._m__,_...,C,Jj.....__v....,, ..... 1"1 _ ___,(_ • ...,o,....,_0~/l__,_Oc.aQ_.......:.----,,_ 

PATTY:--+....-.,-,111'91--r,-+......,-- DATTY: (1 ·::g, fc:tp,"' RPTR: 5, Br~oni: 
LEV CNT CHARGE LITERAL ROR BOND 

_ PLEA DATE SET FOR _ -_-__ 
_ CASEMAN. CONF. SET FOR_-___ _ 
_ SENTENCE DA.TE SET FOR _-_-__ 

_ TRIAL SET FOR _-_-__ 
DEFENDANT PLEAD 
BOND ESTREATED 

_ CAPIAS ORDERED ( ______ ______________ _ 

PRE-TRIAL CMC - - j 
- TEXT ~~ o--tv=,-~~ Q)nW ~c.z- +kl_D\ 

NOTICE (A/D) 

: ... ~.s .. r.~v;f..w .. .s~;A 
LEV CNT CHARGE LITERAL G/N STATUTE ROR BOND 

PLEA ACCEPTED _PSI ORD. FOR_-_-__ CNT DEG NCIC GOC 
_PSI WAIVED _BOND EST 1 
_SET ASIDE BOND EST _PDR ORDERED _-_-__ 2 
_SENT DATE SET_-_-__ PLEA RESET _-_-__ 3 
_TRIAL SET JIN_-_-__ _DEFENDANT PLEAD 4 
_WITHDRAW CAPIAS 5 
_NO INFORMATION ON COUNTS ( _ ) ( _ ) ( _ ) ( _ ) ( _ ) 
_STATE NOLLE PROSSED COUNTS ( _ ) ( _ ) ( _ ) ( _ ) ( _ ) 

************************** 
A A Y CNTY 

CNT G W O D.O.C . JAIL 

SENTENCE 
COMM 
CONT. 

*************************** 
JAIL 

CR PROB. 
CONC/CONS/COTE/INCL 

C/L/D/I 

- - - - ---- --- - -- --- - - -- ----------
- - - - ---- --- --- --- ---- ---- ------
- - - - ---- --- --- - -- ---- ----------
- - - - - - - - --- --- --- ---- ----------
- - - - ---- --- --- --- ------:-- ----------

SENTENCED STAYED UNTIL 
_ PASSED UNTIL L~ <;:;,t>r +t:pt..11s -AGs ~te 

'Pc 0\ \.C. s9ve 2. - toe-

CLERK-~D\22 ENTERED BY _________ _ 

----·- ---- -·-· ------· - ' -~ ----- -·- --- . - -- - ------·--· .. 
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Filing # 56656392 E-Filed 05/1 9/2017 08:35:09 AM 

STATE OF FLORIDA 

V. 

MARVIN CANNON, 
Defendant. 

I ---------------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-663-CFB 
FSC CASE NO. 13SC-46 

ORDER ON STATUS CONFERENCE 

THIS CAUSE came before the Court on the Status Conference held on May 18, 2017, 

pursuant to Rule 3 .851 ( c )(2) Florida Rule of Criminal Procedure, wherein the assigned judge 

shall hold a status conference at least every 90 days until the evidentiary hearing has been 

completed or the motion has been ruled on without a hearing. 

A status conference has been scheduled for August 15, 2017. Counsel wishing to appear 

by telephone may do so. In this regard, those persons shall call 850-606-4210 just before the 9:00 

a.m. status conference on August, 15, 2017. They are to enter the passcode 123456 when 

prompted and will be joined on a conference call. Judge Sjostrom's judicial assistant, Ms. 
Lorraine Gauss, will then join the Chief Judge in the courtroom. Thirty minutes has been set 

aside for the status conference. 

WHEREFORE IT IS 

ORDERED AND ADJUDGED that a status conference shall be held on August, 15, 
2017 at 9:00 am. Courtroom 3H, at the Leon County Courthouse, 301 S. Monroe St., 

Tallahassee, FL. 

DONE AND ORDERED this 

SJOSTROM 
IRCUIT JUDGE 
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Copies to 

Berdene Beckles 
Assistant Attorney General 
Berdenc.Beckles@myflorjdalegal.com 
capapp@myfloridalegal.com 

James Beville 
State Attorneys Office 
BevilleJ@leoncountyfl.gov 

James Driscoll 
CCRC-Middle 
Oriscoll@ccmr.state.fl.us 

David Hendry 
Assistant CCRC 
Hendry@ccmr.state.fl.us 

Gregory Brown 
Assistant CCRC 
Brown@ccmr .state. fl. us 

Sarah J. Rumph 
Florida Department of Corrections 
Rumph.sarah@mail.dc.state.fl.us 

Janine Robinson 
Assistant General Counsel 
JanineRobinson@fdle.state.fl.us 

2 



Page 426

Filing # 57791393 E-Filed 06/15/2017 10: 19:40 AM 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR GADSDEN COUNTY, FLORIDA 

CASE NO.: 2010-663-CFB 

STATE OF FLORIDA 

vs. 

MARVIN CANNON, 

Defendant. 

PROCEEDINGS : 

BEFORE: 

DATE: 

TIME: 

LOCATION: 

REPORTED BY: 

I 

(Pages 1 - 11) 

TELEPHONIC STATUS CONFERENCE 

THE HONORABLE JONATHAN SJOSTROM 

May 18, 2017 

Commencing at: 9:00 A.M. 
concluding at: 9:20 A. M. 

Leon county courthouse 
Tallahassee, Florida 

SUSAN BRYANT, RMR, CRR 
Nota ry Public in and for the 
State of Florida at Large 

SUSAN BRYANT, RMR, CRR 
offici a l Court Reporter 

Leon county courthouse, Room 341 
Tallahassee, FL 32301 

SUSAN BRYANT, RMR, CRR, OFFICIAL COURT REPORTER 

1 
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1 APPEARANCES (APPEARING TELEPHONICALLY) 

2 REPRESENTING THE STATE: 

3 JAMES BEVILLE, ASSISTANT STATE ATTORNEY 
OFFICE OF THE STATE ATTORNEY 

4 lA EAST JEFFERSON STREET 
QUINCY, FLORIDA 32351 

5 

6 

7 REPRESENTING THE DEFENDANT: 

8 

9 

10 

GREGORY BROWN, ASSISTANT CCRC 
CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE 
12973 N. Telecom Parkway 
Temple Terrace, Florida 33637 

11 ALSO PRESENT TELEPHONICALLY: 

12 PAUL VAZQUEZ, ASSISTANT GENERAL COUNSEL 
DEPARTMENT OF CORRECTIONS 

13 2601 BLAIRSTONE ROAD 
TALLAHASSEE, FLORIDA 32399 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LISA HOPKINS, ASSISTANT ATTORNEY GENERAL 
OFFICE OF THE ATTORNEY GENERAL 
TALLAHASSEE, FLORIDA 32301 

SUSAN BRYANT, RMR, CRR, OFFICIAL COURT REPORTER 
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PROCEEDINGS 

THE BAILIFF: order in the court. All rise. 

Circuit Court is now in session, the Honorable Jonathan 

Sjostrom presiding. 

THE COURT: Be seated. Stay seated. Have a seat. 

Good morning. 

MR. BEVILLE: Good morning, Judge. 

THE COURT: Hello, Mr. Beville. This is Judge 

3 

Sjostrom calling in on Marvin Cannon, 2010-CFB-0663. It 

sounds like I've got Mr. Beville on the line. 

MR. BEVILLE: Yes, sir. 

THE COURT: Do I also have Ms. Rumph on the line? 

MR. VAZQUEZ: YOU have Paul Vasquez with the 

Department of corrections. 

THE COURT: oh, thank you, Mr. Vazquez. 

And representing the Defendant? 

MR. BROWN: Greg Brown from CCRC. 

THE COURT: Thank you so much, Mr. Brown. 

Is anybody else on the phone? 

MS. HOPKINS: Yes. 

UNIDENTIFIED SPEAKER: oh, I 'm sorry. 

THE COURT: Let's go one at a time. 

MS. HOPKINS: Lisa Hopkins from the AG's Office. 

THE COURT: Ms. Hopkins? 

MS. HOPKINS: Yes, Your Honor. 

SUSAN BRYANT, RMR, CRR, OFFICIAL COURT REPORTER 
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THE COURT: Thank you so much. And then who else 

was on the line? 

MR. BROWN: Your Honor, that was me, Greg Brown. 

4 

Just my co-counsels are not present with me today as they 

usually are . 

THE COURT: All right, very well. Thank you so 

much, Mr. Brown. 

All right. so last thing that 's occurred in the 

case, the Motion to vacate Judgment was filed May the 

16th. Is there a response to that that is due, Mr. 

Beville? 

MR. BEVILLE: Judge, I've not seen a response from 

the SAO, I don't know. I haven't seen an order to show 

cause or anything. I don't know if one's due --

THE COURT REPORTER: I'm sorry, Your Honor, I -

THE COURT: All right. I'm going to stop you. 

we're having a little bit of a hard time having the court 

reporter be able to hear everybody. so if you could just 

speak up a little bit and slowly and clearly, it will 

help us to make a record. so Mr. Beville, I'm --

MR. BEVILLE: Yes, Your Honor, I'm sorry about that. 

I have not -- I actually have not even seen the Motion to 

vacate Judgment , Judge. I also haven't -- you know, so I 

don't know if if the state Attorney's office 1s the 

one that does the response or the AG's office. If it's 

SUSAN BRYANT, RMR, CRR, OFFICIAL COURT REPORTER 
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the State Attorney's office, then, obviously, I'll get 

one out. 

5 

THE COURT: All right. And so from -- Ms . Hopkins, 

is that the procedural posture that we're in? Everyone 

1s awaiting an order to show cause or something else from 

me on the Motion to vacate? 

MS. HOPKINS: Your Honor, I haven't received a copy 

of that motion yet, so I'm not sure -

THE COURT: All right. 

MS. HOPKINS: -- who has to respond on that one. 

THE COURT: All right. so bottom line is everyone 

1s learning now that the Motion to vacate Judgment has 

been filed. 

Are there any other -- any other matters that we 

need to address from your perspective, Mr. Brown, today? 

MR. BROWN: Just briefly , Judge. with regards to 

the motion, by operation of Rule 3.851, the State now has 

60 days to respond. There doesn't need to be any order 

from the court to have that happen, so we would be asking 

for a status conference sometime sometime 60 more 

than 60 days out so that we have that response from the 

State by the next status conference. 

The only other issue to address is that -- it's a 

records issue. There was a filing, and I don't think 

there's anyone from FDLE on the line, but there was a 

SUSAN BRYANT, RMR, CRR, OFFICIAL COURT REPORTER 
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notice that we received from the records repository that 

an additional exempt record was shipped to the clerk's 

office for in-camera inspection by the Court. 

THE COURT: okay. what --

MR . BROWN: I'm not sure if the court has received 

any sort of notice about that. 

THE COURT: I - - if I have, I am not aware of it. 

can you give me the date of the document that you 

received? 

MR . BROWN: Yes, Judge , just one moment. we 

received from the repository, on April 17th, a notice 

that the clerk or that the repository had shipped a 

record to the clerk , and that was a letter that was dated 

April 12th. 

THE COURT: All right, fair enough. so I' m just 

showing in the court file between March 3rd of 2017 and 

May 16 of 2017, nothing has been filed. so, Mr. Brown, 

if you would -- if you would just send me by e-mail, with 

a copy to all parties, a courtesy copy of what you 

received, we can run that to ground with the clerk's 

office and make certain that we fulfill our -- that I 

fulfill my responsibilities. 

MR . BROWN: Yes, Judge . 

THE COURT: All right. 

MR . BROWN: Also, with regards to the -- to the 

SUSAN BRYANT, RMR, CRR , OFFICIAL COURT REPORTER 
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exempt record , after your original order to -- for the 

Department of corrections and FDLE to provide certain 

records to the Defense, we received a filing from the 

Department of corrections that complied with that order. 

But as -- as of this point, we haven't received anything 

from FDLE. 

The order, the Second Amended order on exempt 

records seems to indicate that the Defense would receive 

those records from the records repository. That's not 

always the easiest way for that to be accomplished 

because it puts the records repository in the position of 

dividing up and deciding which records complied with the 

court's order and which records do not 

to be disclosed under the court's order. 

or do not need 

It's usually a lot more efficient for the agency, 

FDLE in this case, to do that themselves so that they 

ensure that only non-exempt records are provided. 

Given the fact that we don't have anyone from FDLE 

with us today , I guess I wouldn't be asking the court to 

order FDLE to do that; but I wanted to make the court 

aware of that. we'll attempt to coordinate with FDLE to 

have them provide those records that the Court ordered to 

us. And if they're unwilling to do so, we'll attempt to 

do it through the repository; and if that doesn't work, 

then we will, you know, file pleadings with the court to 

SUSAN BRYANT, RMR, CRR, OFFICIAL COURT REPORTER 
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make sure that we get the records that the court has 

ordered that we're entitled to. 

8 

THE COURT: very well. Thank you for making me 

aware. If there is a motion, we will deal with it, 

obviously. Thank you for bringing that to my attention. 

All right. So --

MR. BROWN: Judge, I just want you to be aware 

THE COURT: Go ahead. Go ahead, Mr. Brown. 

Anything else? 

MR. BROWN: I want the court to be aware, so thank 

you. 

THE COURT: I appreciate it. I appreciate it. And 

don't forget to send me the e-mail with whatever it was 

that was the indication of new records so that I can make 

certain that we' re -- we're in compliance with the Public 

Records Rule. 

MR. BROWN: Yes, Your Honor. 

THE COURT: Mr. Beville, any other matters that you 

need to address today before we start talking about the 

date for our next hearing? 

MR. BEVILLE: No, Judge, no matters I need to 

address. 

THE COURT: All right. Ms. Hopkins, anything else? 

MS. HOPKINS: No, Your Honor. 

THE COURT: And Mr . -- is it Mr. Vazquez? 

SUSAN BRYANT, RMR, CRR, OFFICIAL COURT REPORTER 
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MR . VAZQUEZ: Not that I'm aware of, Your Honor. 

THE COURT: All right, very well. So what was the 

date that we were proposing for our next -- next hearing, 

MS. Moa? 

MS . MOA: what is available 1s August 14th through 

the 16th, 9: 00 or 9:30. 

THE COURT: August 14th, 15th, or 16th, 9:00 or 9:30 

is what I'm proposing . Mr. -- I'll let you go first, Mr. 

Beville, when you're ready. 

MR . BEVILLE: Judge, I don't have the calendar right 

in front of me. It sounds like it's a trial week for us, 

which , I may have another murder trial going that week. 

so if I do, I'll just have to have somebody cover for me. 

so I don't -- I mean, whatever date the court sets, we'll 

have somebody from our office present . 

THE COURT: All right. Mr. Brown, do you have any 

other conflicts with any of those days that you want to 

bring to my attention? 

MR. BROWN: The only date I'm not sure about is the 

14th, but -- so the 15th or the 16th would probably be 

better, but we will make someone available either way . 

It should mostly just be another hearing to set another 

date, so we should be able to have someone available. 

THE COURT: Indeed. Thanks so much. 

Ms . Hopkins, any thoughts on the 15th or the 16th? 

SUSAN BRYANT, RMR, CRR , OFFICIAL COURT REPORTER 
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MS . HOPKINS: I'm available either of those dates, 

Your Honor. 

THE COURT: All right. And Mr . Vazquez? 

MR. VAZQUEZ: I'm available, Your Honor. 

10 

THE COURT: All right. So why don't we say the 15th 

at 9:00, 8/ 15 at 9:00 for our next hearing. And, 

Mr . Beville and Ms. Hopkins, I just want to reemphasize 

that the CCRC says that there is no order to show cause 

that is necessary out of me , and that the clock will 

start -- has or will start running on the response to the 

Motion to vacate. 

MR . BROWN: Yes, Judge , I guess I'll get up with 

Ms. Hopkins and figure out which one of us is responsible 

for responding to that. 

THE COURT: Excellent. Ms. Hopkins, anything else? 

MS . HOPKINS: NO, that's it, Your Honor. Thank you. 

THE COURT: very wel l. Mr. Vazquez, anything else? 

MR . VAZQUEZ: No, Your Honor . 

THE COURT: And, Mr. Brown, I'll give you the last 

word. Anything else? 

MR . BROWN: No , Your Honor. 

THE COURT: All right. Thank y'all so much. We are 

adjourned . 

(The proceedings adjourned at 9:20 a.m.) 

SUSAN BRYANT, RMR, CRR , OFFICIAL COURT REPORTER 
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STA TE OF FLORIDA, 

Plaintiff, 

V. 

MARVIN CANNON, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010 CF 000663BXXXMX 
CAPITAL CASE 

I ------------

STATE'S ANSWER TO MOTION TO VACATE JUDGMENT OF 
CONVICTIONS AND SENTENCE 

COMES NOW, the State of Florida, by and through undersigned counsel, and hereby 

responds to Cannon's initial motion for postconviction relief filed pursuant to Florida Rule of 

Criminal Procedure 3.851. On May 16, 2017, Cannon filed a "Motion to Vacate Judgment of 

Conviction and Sentence." The State does not object to an evidentiary hearing on Claim 2; 

however, this Court should summarily deny Claims 1, 3, 4, and 9, and should dismiss Claims 5 

and 6 as moot or unripe. 

Preliminary Statement 

Cannon's Motion, filed on May 16, 2017, does not comport with the requirements of 

Rule 3.85l(e), Fla. R. Crim. P. Each claim or sub-claim must be separately pled and shall be 

sequentially numbered beginning with Claim 1. The State has attempted to renumber Cannon's 

claims as the rule mandates. Subsequent to the filing of this motion, the State is filing State's 



Page 438

Motion to Adopt State's Renumbering of Claims, which prays this Court accept this response as 

the controlling document for the issues presented by Cannon in his Motion. 

Citations 

Citations to tbe record shall be designated as follows: The direct appeal record shall be 

referred to by "R" and followed by the volume and page number; references to Cannon's Motion 

shall be referred to by "Motion" followed by the page number. Any other references will be self

evident 

Procedural history 

Tbe relevant facts concerning the murder of Zechariah Morgan and the attempted murder 

of Sean Neel on December 24, 2010, are recited in the Florida Supreme Court's opinion on direct 

appeal: 

Sean Neel and Zechariah Morgan were coworkers at Flmida State Hospital and 
had been ftiends for over twenty years. In the fall of 2010, Mr. Morgan and Mr. 
Neel became involved in the purchase of corn, known as "deer corn," from the 
defendant, Marvin Cannon. On December 24, 2010, Mr. Morgan and Mr. Neel 
drove to a convenience store to pick up Cannon. Mr. Neel understood the purpose 
of this trip to be the completion of a com purchase. While waiting at the store, the 
two men noticed two people walking down the street toward them. Mr. Neel had 
never met or spoken with Cannon, but was familiar with Cannon's father. Because 
of Cannon's resemblance to his father, Mr. Neel recognized Cannon as one of the 
two men walking toward the truck, but did not recognize the other man. Mr. Neel 
would later discover that the second man's name was 
Anton McMillian. Cannon and McMillian walked to Mr. Morgan's side of the 
truck, and Mr. Morgan began to explain that there was no additional room in the 
truck for anyone other than Cannon. Mr. Morgan was driving a four-door, Ford 
"King Ranch" truck with a crew cab. Cannon told them McMillian was his cousin 
from New York and that Cannon wanted him to ride with them also. After some 
discussion, Mr. Morgan agreed, and he and Mr. Neel began clearing the back seat 
by stacking the newspapers, jackets, and other items in the center of the back seat 
so Cannon and McMillian could sit on either side. Among these items was a knife 
that Mr. Morgan placed in the center console. When the seats were 
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cleared, Cannon sat on the back passenger side behind Mr. Neel and McMillian 
sat directly behind Mr. Morgan on the driver's side. 

At Cannon's direction, Mr. Morgan drove onto Interstate Highway 10 (I- 10). The 
four men conversed while driving and eventually turned off of 1-10 onto Flat 
Creek Road. While they were heading west on Flat Creek Road, Cannon informed 
them that they had missed their tum, and Mr. Morgan made a U-tum. 

As Mr. Morgan drove eastbound for about two miles, he inquired 
of Cannon about Cannon's familia1ity with the area and how Cannon could let 
them travel two miles past where they were supposed to have turned, to 
which Cannon responded, "oh, we was talking" and " it just slipped my 
mind." During the drive, Mr. Neel was "quartered around" in the front passenger 
seat with his head turned, looking directly at McMillian and conversing with 
him. Cannon eventually directed them onto a little dirt road, described by Mr. 
Neel as a " little pig trail," in an overgrown, wooded area. As soon as they turned 
onto this dirt road, Mr. Neel heard Cannon fumbling in his jacket and saw Mr. 
Morgan tum around and look directly at Cannon. 

Cannon then began to talk as though he were on the phone; however, Mr. Neel 
was unsure whether Cannon had a cell phone because Mr. Neel was only looking 
at McMillian and did not turn to see Cannon. 

Cannon then directed Mr. Morgan to tum behind an old, abandoned house. As 
Mr. Morgan made this tum, Mr. Neel glanced behind the house and 
simultaneously heard Cannon moving in the backseat. Suddenly, Mr. Neel was 

stabbed twice in the neck from behind. He testified that upon the first stab, he 
" looked right back at ... McMillian," who was sitting still in the same spot as 

before. Mr. Neel testified that although he could not see around his seat to 
see Cannon stabbing him., he knew it was Cannon because Mr. Neel was " looking 

right at [McMiUian]" and "could tell 100 percent" that McMillian was not the one 
stabbing him. 

As soon as Mr. Neel was stabbed, Mr. Morgan "looked dead at [Cannon]" and 

began to scream-"[l]ike a scared-to-death holler." Mr. Morgan floored the gas 
pedal , and Mr. Neel grabbed the knife in the console and also grabbed for the 
door handle. The truck was now "all over the place .... fishtailing everywhere," 
and when the door sprnng open, Mr. Neel flew out of the trnck, losing his shoes, 
his hat, and the knife he had in his hand. When Mr. Neel got back on his feet, he 
looked back in time to see the truck plow into a tree next to an old shed. He did 
not see anyone at or near the truck and began running back up the dirt road to get 
help. 
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'Upon reaching Flat Creek Road, Mr. Neel saw some people at a nearby home and 
ran toward them, yelling that they needed to "get the guns" and that his friend still 
needed help. The home belonged to the Renfroes. Upon seeing Mr. Neel, Vera 
Renfroe called 91 1 and ran toward Mr. Neel to help him. Some of the men from 
the home, who had retrieved their firea1ms, saw a man standing at the edge of the 
dirt road. Mr. Neel glanced in that direction, but could not say for ce1tain which of 
the two men from the ttuck it could have been. Mrs. Renfroe also noticed this 
individual standing there looking around, but was not close enough to be able to 
identify him. The man eventually huned and ran in another direction toward a 

pond. 

Alan Parrot, one of the men who had retrieved a firearm, drove his car toward the 
pond and found McMillian near the pond, looking confused and trying to run 
away. Mr. Parrot exited his vehicle and held his gun on McMillian until the police 
arrived. Sh01tly thereafter, Officer Michael Lawrence of the Gretna Police 

Department arrived. After Officer Lawrence handcuffed and put McMillian in the 
back seat of his patrol car, he and Mr. Parrot ran over to where Mr. Morgan's 
truck had crashed into the tree. They saw Mr. Morgan's body on the ground near 
the drivers side door, checked his pulse, and determined that he was deceased. 
Other officers began to an-ive on the scene and eventually someone noticed smoke 
coming from Mr. Morgan' s vehicle. When the passenger-side door was opened, 
the cab of the truck was engulfed in flames. 

Lead Investigator Robbie Maxwell of the Gadsden County Sheriffs Department 
had McMillian removed from the back of Officer Lawrence's patrol car and 
photographed. One of the photographs documented some drops of blood on 
McMillian's face. McMillian was then transferred to the patrol car of Investigator 
Brian Faison of the Gadsden County Sheriffs Department for transp01t to the 
Sheriffs Office. During transp01t, McMillian heard talk on the police radio about 
a search for a knife and told Investigator Faison that the knife they were looking 
for was in the back of the other patrol car. Upon inspection, Investigator Maxwell 
discovered a long, black-handled knife and a can or bottle opener on the back 
floorboard of the patrol car. The knife had a broken tip, which was later 
determined by a fiber and physical match analyst from the Florida Department of 
Law Enforcement (FDLE) to match a triangular piece of metal found in Mr. 

Morgan's head. 

Also on the scene was Detective Eric Bryant with the State Fire Marshal's Office. 
He testified that there was only minimal fire damage to the front of the truck with 

no fire damage to the hood or engine compartment. By this evidence, he excluded 
as the cause of the fire the truck crashing into the tt·ee. The greatest degree of 
damage occurred in the rear seats of the truck, and Detective B1yant concluded 
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that the fire's point of 01igin was the rear passenger compartment behind the 
driver's seat. He eliminated accidental causes, such as smoking and electrical or 
mechanical malfunctions, and opined that under the circumstances, the only cause 
of the fire was human, not accidental, means. No accelerants were used, and the 
truck's fire retardant seats led Detective Bryant to conclude that the fire's ignition 
point was the miscellaneous combustibles on top of the rear seats. 

Among the officers at the scene was Deputy Joseph Bames, a canine handler with 
the Gadsden County Sheriffs Department. He had his tracking dog take a scent 
off of Mr. Morgan's body to track anyone who had touched him, and the dog 
alerted positive for the scent on a fence near I-10. Deputy Bames was joined by 
handler teams from Apalachee Correctional Institution, and the officers soon 
noticed a footprint going across a field near the fence. Eventually, the dogs 
tracked about a half-mile to a mile away from the crime scene, across the 
interstate and into another field, where the officers found Mr. Morgan's wallet and 

some of its contents, including a credit card, strewn about the ground. The officers 
called someone else to secure the scene and kept tracking for about ten miles 
along the interstate toward a gas station. 

Cannon was next seen at a Shell gas station near the interstate. The gas station 
attendant testified that a nervous, sweaty man had approached the window on foot 
and asked her to get him something to drink. He also asked her to leave her shift 
early to give him a tide. When she refused, Cannon began asking other customers 
for a ride and was eventually successful in obtaining one. Investigator Maxwell 
showed up right after Cannon left. The attendant told him what had occuned and 
showed him the security footage from the store's video camera, depicting the man 
she had described. Investigator Maxwell recognized Cannon as the man in the 
video. Two days later, officers received a tip that Cannon was located in a motel 
off of Pat Thomas Parkway. Officers entered Cannon's motel room and took him 
into custody. He was wearing the same shirt as that observed on him in the 
security footage. 

Dr. Lisa Flannagan, a forensic pathologist with the Medical Examiner's Office, 
testified that she conducted the autopsy on Mr. Morgan's body and determined the 
cause of death to be multiple stab wounds. Mr. Morgan suffered at least thirty 
major stab wounds and some additional, more superficial injuries. He sustained 
four wounds to his face, one of which passed through the cheek and into the 
mouth cavity. X-rays of the wounds revealed a small ttiangular piece of metal 
embedded in the right side of his forehead, which was later dete1mined to be a 

piece from the tip of the knife found in the back of the patrol car where McMillian 
had been sitting. 
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The most severe and fatal of Mr. Morgan's wounds included a neck wound
which injured the carotid artery and the jugular vein, but would not have been 
immediately incapacitating-and stab wounds to the chest and upper back, which 
injured the pulmonary vein and punctured both lungs, causing them to collapse. 
There were several defensive wounds on his arms and hands and a curved 
configuration of small abrasions on the back of his left hand that were consistent 
with a bite mark or teeth impressions. 

The medical examiner testified that Mr. Morgan's wounds could have all been 
inflicted by the knife with the broken tip. However, she could not rule out another 
knife having caused some of the injuries. She testified that, based on the extent of 
the injuries, Mr. Morgan was likely "upright" and "struggling" for a least part of 
the attack. Lastly, the medical examiner did not believe all of the injuries were 
sustained while Mr. Morgan was in the truck "because he's, obviously, moving 
and fighting and the injuries being in so many different locations on both sides of 
the neck, the left shoulder area, the forearms, his back, and his chest." She 
testified that there was no way to determine the sequence in which 
the wounds were inflicted. 

Other testimony established that the murder occun-ed on a plot of land rented 
by Cannon's father for farming. There was never any com found stored on the 
property. The knife Cannon used to stab Mr. Neel was never conclusively 
identified. A black, butcher-type knife contained blood for which Mr. Morgan, 
McMillian and Cannon were excluded as conttibutors, but the data was 
insufficient to dete1mine Mr. Neel's possible contribution. Mr. Morgan's blood 
was found on Cannon's shirt, McMillian's clothing and shoes, and McMillian's 
face. The mixture of DNA on Mr. Morgan's back pockets excluded Cannon and 
Mr. Neel as contributors, but included Mr. Morgan and McMillian as possible 
contributors. The limited DNA evidence from the blood found under Mr. 
Morgan's fingernails excluded Cannon and Mr. Neel as possible contributors, but 
did not provide enough infmmation to dete1mine McMillian's possible 
contribution. 

As to Mr. Morgan, the jury found Cannon guilty of first-degree murder-on 
theories of both premeditation and felony murder-and robbery with a deadly 
weapon. The jury also convicted Cannon of attempted first-degree premeditated 
murder and attempted aimed robbery as to Mr. Neel and found Cannon guilty of 
arson for the burning of Mr. Morgan's truck. At the conclusion of the penalty 
phase, the jury recommended death by a vote of nine to three. 

The court conducted a Spencer hearing on November 15, 2012, at which the 
defense introduced Cannon's school records and a letter from his girlfriend. The 
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defense also presented a licensed psychologist, Dr. Terence Leland, who testified 
that Cannon's functional abilities amounted to the low average range of 
intelligence rather than the borderline range because of the very wide disparity 
between his verbal IQ score of 66 and his nonverbal IQ of 88. Dr. Leland testified 
that Cannon's overall full-scale IQ score of 77 "is probably a slight 
underestimate" of his overall abilities. He also diagnosed Cannon with depressive 
and anxiety disorders, not otherwise specified, because Cannon's symptoms were 
insufficiently severe to diagnose major depression or generalized anxiety disorder. 
Also, the parties stipulated that the trial comt could consider McMillian's case file 
and specifically requested that it consider the psychological evaluation reports 
regarding McMillian's health. The court had adjudicated McMillian "incompetent 
to proceed because of his mental retardation" on May 17, 2011. Approximately 
fifteen months later, the court conducted another competency hearing and found 
that McMillian remained incompetent to stand trial. 

The ttial court followed the jmy's death recommendation, finding that the 
aggravating factors outweighed the mitigating factors. The court found five 
aggravating circumstances: (1) Cannon was on felony probation at the time of the 
murder (great weight); (2) Cannon was previously convicted of a violent felony 
(vety great weight); (3) the murder was committed during a robbe,y/arson/for 
financial gain (merged) (moderate weight); (4) the murder was especially heinous, 
atrocious or cruel (HAC) (substantial weight); and (5) the murder was committed 
in a cold, calculated, and premeditated manner, without any pretense of moral or 
legal justification (CCP) (great weight). 

The trial court rejected all of the statuto1y mitigating factors as not proven. As 
nonstatut01y mitigating, the trial court found that Cannon demonstrated 
appropriate courtroom behavior (minimal weight); did not resist anest (minimal 
weight); has limited education (very little weight); applied for and obtained 
fa1ming grants in his youth, despite his educational sh01tcomings ( very little 
weight); worked hard as a fa1mer for the family business (very little weight); was 
a good provider to his family and step-children (very little weight); is a loving 
person to his siblings and their children (very little weight); has a low IQ (very 
little weight); came from an emotionally impoverished family background (very 
little weight); experienced the imprisonment of his siblings during his adolescent, 

teen, and young adult years (very little weight); experienced "other mental health 
diagnoses and symptoms" (very little weight); and testified for the State in the 
case that resulted in his prior violent felony convictions (very little weight). 

Cannon v. State, 180 So. 3d 1023, at 1027-32 (Fla. 2015) (internal citations and page numbers 

omitted). On appeal, the Florida Supreme Court addressed 9 claims: (1) whether the trial court 
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improperly doubled the aggravators; (2) whether the trial court erred in applying HAC to 

Cannon; (3) whether the court erred in sua sponte modifying the jury instruction on attempted 

voluntary manslaughter; whether the State's evidence was insufficient as to Cannon's 

convictions for (4) robbery, (5) attempted robbery, and (6) arson; and (7) whether the trial court 

erred in responding to a jury question during deliberations; (8) whether the court erroneously 

admitted hearsay evidence into evidence; and (9) whether Cannon 's death sentence was 

disproportionate. Id. at 1032. After briefing and oral argument, the Florida Supreme Court 

granted Claim 5, vacating Cannon's attempted robbery conviction based on insufficient 

evidence, and rejected all other claims. Cannon, 180 So. 3d at 1039, fn. 16. On May 31, 2016, 

the United States Supreme Court denied review. Cannon v. Florida, 136 S.Ct. 2389 (2016). 

Summary denials of postconviction motions 

A trial court may deny a postconviction motion without conducting an evidentiary 

hearing. When there is controlling precedent disposing of the claim or where the issue is solely a 

matter of law, it is proper for the trial court to summarily deny the postconviction motion. 

In Mann v. State, 112 So. 3d 1158, 1162 (Fla. 2013), the Florida Supreme Court rejected 

a claim that the trial comt was required to conduct an evidentiary hearing regarding a claim 

raised in a fifth successive postconviction motion that was controlled by existing precedent. The 

Florida Supreme Court explained, that "[b ]ecause Mann raised purely legal claims that have been 

previously rejected by this Court, the circuit court properly summarily denied relief." Claims 7, 

8, and 9 (numbered 5, 6, and 7 in defense's motion) are purely legal issues. No factual 

developments of the claims are needed and therefore, no evidentiary bearing .is required. 

Fmthennore, a comt may summarily deny a postconviction claim when the claim is 

legally insufficient, procedurally barred, or refuted by the record. See Franqui v. State, 59 So. 3d 
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82, 101 (Fla. 2011). Claims l , 3, and 4 are conclusively refuted by the record and do not require 

an evidentiary bearing. 
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Ineffective assistance of counsel 

To establish ineffective assistance of counsel (also known as a Strickland claim), Cannon 

must satisfy a two-prong test, establishing both deficient pe1formance and prejudice. Strickland 

v. Washington, 466 U.S. 668 (1984). To establish deficient performance, a defendant must show 

that counsel made specific errors so serious that be was not functioning as the counsel 

guaranteed to Cannon by tbe Sixth Amendment. Id. at 687; Pietri v. State, 885 So. 2d 245, 252 

(Fla. 2004) ("a court deciding an actual ineffectiveness claim must judge tbe reasonableness of 

counsel's challenged conduct on the facts of the particular case, viewed as of the time of 

counsel's conduct") (quoting Strickland, 466 U.S. at 690). Strickland refrained from providing 

specific guidelines to evaluate counsel's performance, and held " [t]he proper measure of attorney 

performance remains simply reasonableness under prevailing professional norms." Strickland, 

466 U.S. at 688. To establish prejudice, Cannon must show that there is a reasonable probability 

that but for trial counsel's deficiencies, he would have received a different outcome. Sears v. 

Upton, 561 U.S. 945 (2010). 

Because a court can make a finding on the prejudice prong of Strickland without ruling 

on the deficiency prong, claims of ineffective assistance of counsel are subject to summary 

denial when tbe court can determine the outcome of the proceeding would not be affected even if 

counsel were deficient. Franqui v. State, 59 So. 3d 82, 96 (Fla. 2011); Troy v. State, 57 So. 3d 

828 (Fla. 2011); Wails v. State, 926 So. 2d 1156, 1173 (Fla. 2006) (summary denial appropriate 

on ineffective assistance of counsel claim where evidence was cumulative). See also Stewart v. 

State, 801 So. 2d 59, 65 (Fla. 2001) (where the Strickland standard requires establishment of 

both tbe deficient performance and prejudice prongs, when a defendant fails to make a showing 

as to one prong, it is not necessary to assess the other prong). "Failure to sufficiently allege both 
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prongs results in a summary denial of the claim." Spera v. State, 971 So. 2d 754, 758 (Fla. 2007) 

(citing Thompson v. State, 796 So. 2d 51 l , 514 fn. 5 (Fla. 2001)). 
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Claim 1 - lneff ective assistance of counsel during voir dire 

A trial attorney's failure to question a venire panel does not independently establish a 

basis for a deficiency. When the trial court and the State adequately question the venire panel, 

trial counsel is not deficient for choosing not to repeat the same line of questioning. Johnson v. 

State, 921 So. 2d 490, 503 (Fla. 2005) (upholding summary denial of Strickland claim because 

the prosecutor and the court sufficiently questioned the venire). 

Likewise, an allegation of juror bias does not independently establish a basis for 

prejudice. Absent proof that jurors harbored actual bias, a claim of prejudice is based on 

conjecture about what could have occun-ed, and is insufficient for Strickland relief. In Carratelli 

v. State, 961 So. 2d 312 (Fla. 2007), the Florida Supreme Court concluded that a Strickland 

claim for failing to preserve a denial of a challenge for cause must establish that an actually 

biased juror sat on the jury, and such bias must be plain on the face of the record. The court went 

on to define an actually biased juror as one who is not impartial; one who is biased against the 

defendant. Carratelli, 961 So. 2d at 324. 

Defense relies on Singer v. State, 109 So. 2d 7 (Fla. 1959), arguing that the standard for 

determining whether trial counsel was ineffective in jury selection is whether there is reasonable 

doubt as to a juror's impartiality. However, that is not the standard for postconviction claims. 

Under Carratelli, the standard is whether there is evidence on the face of the record that any of 

the jurors that served on Cannon's jury harbored actual bias. 961 So. 2d at 324. 

A juror is competent if he or she "can lay aside any bias or prejudice and render his 

verdict solely upon the evidence presented and the instructions on the law given to him by the 

court." Lusk v. State, 446 So. 2d l 038, l 041 (Fla. 1984). Therefore, actual bias means bias-in

fact that would prevent service as an impartial juror. See United States v. Wood, 299 U.S. 123, 
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133-34 (1936) (stating, in a case where U.S. government employees served as Jurors m a 

criminal case prosecuted by the U.S. government, that the jurors' employment status did not 

automatically disqualify them, but the defendant had the ability during voir dire to "ascertain 

whether a prospective juror ... has any bias in fact which would prevent his serving as an 

impartial juror"). 

The Carratelli requirement for a defendant to establish actual bias extends to various 

types of Strickland claims involving jury selection. In Johnson v. State, 63 So. 3d 730 (Fla. 

2011), the Florida Supreme Court applied Carratelli to a Strickland claim for failure to 

sufficiently question potential jurors on exposure to pretrial publicity. Although some jurors did 

not confirm impa1tiality, actual bias was not plain on the face of the record, and the Comt found 

that the Strickland claim necessarily failed. 

In Owen v. State, 986 So. 2d 534 (Fla. 2008), the Florida Supreme Court applied 

Carratefli to a Strickland claim for failure to challenge and remove three jurors. The Court 

rejected the notion that Owen need only show that there was a question about juror impartiality. 

Although one of Owen's jurors gave confusing answers about weighing mitigation and said she 

would "probably" vote for death, counsel was not ineffective for failing to strike her because 

these facts did not establish actual bias on the face of the record. Id. at 550. See Smithers v. State, 

18 So. 3d 460 (Fla. 2009) (rejecting Strickland claim where juror indicated, "if they are guilty 

without a doubt they should get the death penalty," but that he could vote for life if he "had to," 

because actual bias was not clear on the face of the record). 

In this case, the court questioned the entire venire about their opinions and attitudes about 

the death penalty. 

The question is, do you have opinions or views or attitudes concerning the death 
penalty that would or might inte1fere with your ability to follow the law. 
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I must emphasize again that the defendant is presumed innocent throughout the 
trial phase, and our discussion of the potential of the death penalty must not 
influence your determination of whether the defendant is guilty not guilty of any 
charged offense if you are selected to serve on the jury. 

You are not to consider these questions in any way implying that the defendant is 
guilty of the crime charged. You are not to assume from the questions asked as 
any indication whatsoever that anyone in the courtroom, the lawyers, the Court, 
the judge, anyone else, believes at this stage of the proceedings that the defendant 
is guilty. You should not presume that these questions mean that a finding of 
guilt should or will be made in this case. 

These questions are asked solely because the law requires a separate inquiry be 
made with respect to your attitudes regarding the death pena.lty. Because you may 
be asked to render a sentencing verdict, your attitudes, beliefs and views 
regarding the death penalty are proper subjects of inquiry by the Court and the 
lawyers in this case. 

The fact you may have some views regarding the death penalty in general, either 
generally for or generally against the death penalty, does not disqualify you from 
serving on the jury. Reservations about or conscientious or religious objections to 
the death penalty in certain cases does not automatically disqualify you as a juror. 

The question is whether you can put aside your person beliefs and views and, in 
light of your sworn duty as a juror, follow the law concerning the potential 
penalty of death. 

It is up to each of you to search your conscience to determine whether you can 
follow the law as I give it to you and render a verdict as the evidence and the law 
may warrant. 

There are no right or wrong answers on the issue of the death penalty. We must, 
however, require that you give us your honest views and answers. When I ask 
about your views or feelings about the death penalty, I mean in the broadest sense, 
including philosophical views, political views, emotional views or feelings, moral 
views, religious views or any opinions or attitudes of any sort. 

All right. So what I will do now is ask you row by row, three questions and rm 
not going to ask you to say anything at this point. I'm just going to ask you to 
think about these questions, and then raise your band if it applies to you. 

So here's the first question for the jurors on the first row. If you feel that all 
persons convicted of killing another person must or should be sentenced to death, 
please raise your band. fll read it again. If you feel that all persons convicted of 
killing another person must or should be sentenced to death, please raise your 
hand. Anyone on the first row feel that way? 

PROSPECTIVE JUROR BENZENBERG: Can I say something? 
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THE COURT: No. Just raise your hand if you feel that way, and I will tell you 
why. If you raise your hand, we're going to talk to you about that in private. 

PROSPECTNE JUROR BENZENBERG: Okay. 

THE COURT: Fair enough. You helped us with the example, so now everybody 
will have a better idea of how we're proceeding. 

So jurors on the second row, if any of the jurors on the second row feel all persons 
convicted of killing another person must or should be sentenced to death, please 
raise your hand. 111 read it again. If you feel that all persons convicted of killing 
another person must or should be sentenced to death, please raise your band, 
jurors on the second row. Mr. Keys -- I'm son-y. Mr. Hatcher. rm having a hard 
time with my chart. Anybody else on the second row? Ms. Weaver. I saw your 
hand, Thank you, ma 'am. 

MR. GARCIA: I'm sorry. Did Ms. Weaver raise her band? 

THE COURT: She did. Juror ten. Son)' about that, Mr. Garcia. 

MR. GARCIA: Thank you, Your Honor. 

THE COURT: And on the third row, if you feel that all persons convicted of 
kjlling another person must or should be sentenced to death please raise your 
hand, jurors on the third row. All right. Mr. Cox. Mr. Cox, juror 19. And 
Mr. Dutton, did you raise your hand, juror 25? Thank you so much, Mr. Dutton. 

All right. Now I will ask you the second question. This is again for the jurors on 
the first row. If you feel that you could not vote to impose the death penalty 
under any circumstances, please raise your hand. Jurors on the first row who feel 
they could not vote to impose the death penalty under any circumstance, please 
raise your hand, front row? Very well. 

On the second row, if you feel that you could not vote to impose the death penalty 
under any circumstances, please raise your hand. All right. Mr. Keys? All right. 
Ms. Robinson. Thank you. Anybody else on the second row that I missed? I 
have Ms. Robinson and Mr. Keys. Thank you so much. 

And on the third row, if you feel you could not vote to impose the death penalty 
under any circumstances, please raise your hand. Anybody on the third row feel 
that way? Ms. Gates. And Ms. Jefferson. So that's juror 20 and juror 27. All 
right. Anybody else on the third row I missed, Ms. Jefferson, and Ms. Gates? All 
right. 

And then question number three, this is a broader, more general question. If you 
are concerned in any way that your feelings might inte1fere with your ability to 
follow the law regarding the penalty to impose, please raise your hand. If you are 
concerned that your feelings might interfere with your ability to follow the law, 
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jurors on tbe front row, anybody that we haven't already identified? 

And on the second row, if you are concerned that your feelings might interfere 
with your ability to follow the law, please raise your hand. Ma'am, your name? 

PROSPECTIVE JUROR HARVIN: LakJesbja Harvin. 

THE COURT: That's juror 15, Ms. Harvin. Anybody else on the -- I guess that 
reminds me. I should have told everybody by now. My name is Sjostrom. I'm 
Judge Sjostrom. If I mispronounce anybody's name, you will forgive me. 
Nobody pronounces my name right. I don't know how to pronounce my name, 
not speaking any Swedish. 

So on the third row, if you are concerned that your feelings might interfere with 
your ability to follow the law, please raise your hand, if we haven't already 
identified you. Anybody else? 

All right. So what we will do now at tbis time is talk to some of you -- quite a 
few of you in private. 

(R I :34-39). As prospective jurors were excused, new jurors were brought in and asked the same 

questions, verifying that tbey could follow the law. The first question asked to the entire venire 

was if anyone felt that if a person were convicted of first degree murder, they must get the death 

penalty. When new prospective jurors were brought in, the judge asked them the same questions. 

(R 1 :89-90). 

Cannon claims tbat trial counsel was ineffective for failing to strike Jurors Wike, Bentley, 

Wells, Robinson, Skipper, Hosey, and Calderon from the jury. Motion at 7-10. This claim is 

refuted by the record and should be summarily denied. 

Juror Wike 

Cannon claims that Juror Wike should bave been stricken for bis statements regarding bis 

beliefs about the death penalty and that trial counsel was ineffective for failing to strike Juror 

Wike. Specifically, Cannon takes issue with Juror Wike's statements that suggested that 

imposing the death penalty served "justice," for agreeing that the death penalty may be 

acceptable in non-homicide cases, and for failing to give examples of murder cases that did not 
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deserve the death penalty. Motion at 7. As Cannon's claim fails to establish deficiency or 

prejudice, and the facts are fully contained in the record, this claim is meritless and should be 

summarily denied. 

Trial counsel was not ineffective in failing to move to strike Juror Wike from the jury. 

The Florida Supreme Court held in Owen, 986 So. 2d at 534, that Owen' s counsel was not 

ineffective for failing to strike jurors under circumstances similar to Cannon's case. One of 

Owen's jurors gave confusing answers on how she would consider mitigation and said she would 

"probably" vote for death, but counsel was not ineffective for fai ling to strike her because Owen 

was unable to establish actual bias on the face of the record. Id. at 550. Though there may have 

been a doubt as to her impartiality, the Court held that such facts do not rise to the level of actual 

bias and Owen's claim necessarily failed. Id. 

The trial court questioned Juror Wike individually at the beginning of the jury selection, 

when prospective jurors were being qualified. 

THE COURT: So you heard everything about how the trial works. Mr. Cannon is 
presumed innocent. We have an initial what's called a trial phase, where the jury 
has to decide whether or not the State proved Mr. Cannon's guilt beyond a 
reasonable doubt by evidence. 

And then if the jury does decide that he has been proven guilty, we have what is 
called a sentencing or penalty phase, and the jury bas to decide what the 
appropriate sentence is, or punishment. That punishment can be either life in 
prison without the possibility of parole, or the sentence of death, or capital 
punishment. So what we brought you back here for is to talk about any feelings or 
opinions, views that you have about those subjects. 

PROSPECTIVE JUROR WIKE: None, really. 

THE COURT: Well, let me ask you the three questions, and you think about it 
and you respond to each of them. 

Do you feel that all persons convicted of killing another person must or should be 
sentenced to death? 

PROSPECTIVE JUROR WIKE: Not necessarily. 
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THE COURT: Okay. Do you feel tbat you could not vote to impose tbe death 
penalty under any circumstances? 

PROSPECTIVE JUROR WIKE: I'm sorry? 

THE COURT: Do you feel that you could not vote to impose tbe death penalty 
under any circumstances? 

PROSPECTIVE JUROR WIKE: No. 

THE COURT: And are you concerned that you have feelings or opinions that 
might interfere with our ability to follow tbe law that I will give you? 

PROSPECTIVE JUROR WIKE: No, I don' t. 

THE COURT: You said not necessarily to one of the questions. What were you 
talking about? 

PROSPECTIVE JUROR WIKE: I'm sorry. I can't remember which question it 
was. 

THE COURT: Do you feel all persons convicted of killing another person must or 
should be sentenced to death? 

PROSPECTIVE JUROR WIKE: It really depends on the case. 

THE COURT: So you would have to wait for the evidence? 

PROSPECTIVE JUROR WIKE: Yes. 

THE COURT: Wait to hear what the law is? 

PROSPECTIVE JUROR WIKE: Totally. 

THE COURT: Okay. As you are sitting here at this moment, assuming Mr. 
Cannon were to be convicted, and I don't mean to imply that he will be, but 
assuming that he is, are you leaning one way or the other as to what the 
appropriate penalty would be for the offense? 

PROSPECTIVE JUROR WIKE: Not until I beard all tbe evidence. 

(R 1:147-49). Juror Wike gave clear answers that he would have to listen to the evidence before 

be could make a determination as to an appropriate sentence. Trial counsel specifically asked 

Juror Wike if a person can be found guilty of first-degree murder and still not get the death 

penalty. (R 4:516). Juror Wike responded yes. (R 4:516). 
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Cannon is likewise unable to demonstrate prejudice because tbe record does not show 

that Juror Wike was actually biased in any way. Unlike tbe Owen case, where the juror 

equivocated and gave answers tbat raised concerns of partiality, Juror Wike was unequivocal in 

his assurances that he could be impartial. (R 7:274). This claim is wholly unsupp01ted by the 

record and tbe law and it should be summarily denied. 

Juror Bentley 

Juror Bentley, during voir dire, expressed tbe opinion that tbe death penalty should be an 

option for someone who is incompetent or mentally disabled. According to Cannon, this shows 

bias and trial counsel should have moved to dismiss him. However, the question posed to Juror 

Bentley is one that she would not have to consider and does not demonstrate bias. This claim is 

refuted by the record and should be summarily denied. 

Under the law, a person who is incompetent or intellectually disabled cannot receive the 

death penalty.1 Tbis question posed did not establish Juror Bentley bas a bias in favor of tbe 

death penalty. Her response to the question is that it should be a possibility. Additionally, the law 

regarding what classes of defendants could be executed was not explained to Juror Bentley 

before she gave her answer. Juror Bentley's uninformed opinion about a legal issue that is well 

outside the scope of her duties as a juror does not express a true reflection of whether she had 

actual bias. 

During his questioning, trial counsel asked Juror Bentley if she would be able to follow 

the law. Juror Bentley indicated that she would vote in favor of the death penalty if it were 

appropriate. (R 3:378). Under Carratelli, the record does not show that Juror Bentley had an 

actual bias and this claim should be summarily denied. 

1 See Florida Statute § 916.12 (2016); Dusky v. United States, 362 U.S. 402 ( 1960) (setting for the standards for 
determining whether a defendant is competent to proceed). See also Atkins v. Virginia, 536 U.S. 304 (2002) (holding 
it is unconstitlttional to execute persons with intellectual disabilities); and Oats v. State, 181 So.3d 457 (Fla. 2015). 
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Juror Wells 

Cannon claims that when Juror Wells demonstrated bias when she expressed an opinion 

that the death penalty may be appropriate for a crime other than murder "if it were my child,"2 

and asked questions about whether someone could be released after being sentenced to life 

without parole. Cannon further claims that that trial counsel was ineffective for failing to strike 

her as a juror. None of Juror Wells' responses reflects bias that is plain on the face of the record. 

As tbis claim is unsupported by the record it should be summarily denied. 

Juror Wells' questions about whether life without parole had any "loopholes" were in 

response to a question by trial counsel that required legal knowledge to answer. Trial counsel 

asked, "Do you believe a person sent to prison the rest of their life without the possibility of 

parole, do you think that person will get out of prison alive?" Juror Wells responded by asking 

whether a life without parole sentence provides an opportunity for release. (R 4:521). Her 

questions about whether loopholes exist do not indicate tbat sbe could not be fair and impartial. 

(R 4:521). After expressing her concern about loopholes, the court explained that "you're not 

being tested on your knowledge of the law that I haven't instructed you on. And it's perfectly 

okay if you don't have an opinion on these subjects to say I don't have an opinion, an opinion on 

it. The instruction that I give you wi.11 be life without the possibility of parole. And that' s the 

choice that you'll have to make." (R 4:522). A juror's lack of legal knowledge does not 

demonstrate a bias in favor or against the deatb penalty. 

Similarly, Juror Wells' response that the death penalty should be used for crimes other 

than murder if it was her own child clearly does not demonstrate bias in her role as a juror in 

Cannon's case. Her comment does not reflect any bias toward Cannon or toward applying the 

death penalty in his case. Rather, her comment reflects the heightened emotional response one 

2 (R 4 521) (emphasis added). 
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would expect to see in a case where her own child was the victim. As Juror Wells was not 

serving as a juror in a case involving her child, her comment does not demonstrate bias. 

Additionally, during prior questioning, Juror Wells indicated she could make a 

recommendation of death if it were appropiiate. (R 3 :377). As defense would be unable to prove 

actual bias of Juror Wells, defense would also be unable to prove deficient performance by trial 

counsel. This claim is wholly unsupported by the record and should be summaiily denied. 

Jurors Robinson, Skipper, and Hosey 

Cannon argues that Jurors Robinson, Skipper, and Hosey's opinion that it takes too long 

for death sentences to be earned out shows that they are biased in favor of the death penalty. 

Cannon claims trial counsel should have moved to strike them and he was ineffective for failing 

to do so. The record conclusively refutes this claim and it should be summarily denied. 

To be entitled to postconviction relief, the standard for obtaining a reversal 1s to 

demonstrate that a juror was actually biased, not merely that there was doubt about bis or her 

impartiality. Owen, 986 So. 2d at 550. With regards to the jurors who indicated that they 

believed death row inmates should be executed more quickly, this does not demonstrate a bias in 

favor of the death penalty. 

Each juror, when asked if they could follow the law or if they could impose the death 

penalty if it were appropriate, indicated that they could. 

THE COURT: If you're selected to serve, will you listen and follow the law? 

PROSPECTNE JUROR SKIPPER: Absolutely. 

(R 2:260-61 ). 

THE COURT: So if you are on the jury trying the case, can you and will you 
make your determinations based only on the evidence presented in court? 

PROSPECTNE JUROR G. ROBINSON: I will do that. 
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THE COURT: And only on the law in which I will instruct you? 

PROSPECTNE JUROR G. ROBINSON: Yes, sir. 

(R 2: 171 ). Mr. Hosey, when being questioned by the court, did not indicate that be feels someone 

convicted of murder must receive the death penalty. (R 2:201-02). 

Defense bas failed to establish actual bias when the record is viewed in its entirety. No 

"evidence of bias" is "plain on the face of the record." Carratelli, 96 l So. 2d at 324. As the 

record conclusively refutes this claim, it should be summarily denied. 

Juror Ctllderon 

Cannon claims that trial counsel was ineffective during voir dire for failing to question 

the jury on religious bias or explaining that a death penalty prosecution did not follow the 

"eye for an eye" standard. He further claims that trial counsel was ineffective for failing to strike 

Juror Calderon after he used the "eye for an eye" phrase during jury selection. Juror Calderon's 

comments did not demonstrate bias on the face of the record and the jury panel was adequately 

questioned. As such, this claim is refuted by the record and should be summarily denied. 

When asked on his opinion of the death penalty, Juror Calderon stated "[y ]ou know, like 

she said, an eye for an eye, tooth for a tooth." (R 4:507). Defense counsel bad a conversation 

with the prospective jurors regarding their understanding of an eye for an eye. (R 4:507-10). 

"Eye for an eye" is a common phrase. It is used as a way to illustrate equity and fairness. It does 

not reflect that Juror Calderon believed "eye for an eye" is a rule that he must follow in his role 

as aJuror. 

At no point did Juror Calderon express an inability to follow the law. During the court's 

initial questioning of Juror Calderon, he stated: "No, sir. I don't have friends that's been victims 

like of a crime or anything like that. And yes, I will follow the law." (R 2:277). 
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As juror Calderon's comments do not demonstrate bias on the face of the record, and the 

jury panel was adequately questioned, Cannon's claim is unsupported by the record and should 

be summarily denied. 

Conclusion 

When the trial court and the State adequately question the venire panel, trial counsel is 

not deficient for choosing not to repeat the same line of questioning. Johnson v. State, 921 So. 2d 

490, 503 (Fla. 2005) (upholding summary denial of Strickland claim because the prosecutor and 

the court sufficiently questioned the venire). Furthermore, Cannon's allegation that additional 

questioning could have revealed proof of bias is insufficient to demonstrate prejudice. Id. at 503-

04. Absent proof that jurors harbored actual bias, Cannon's claim is based on conjecture about 

what could have occurred, and is insufficient for Strickland relief. In Reaves v. State, 826 So. 2d 

932, 939 (Fla. 2002), the Florida Supreme Court affirmed the trial court's summary denial of 

Reaves' Strickland claim. The Court held that counsel's failure to further question jurors who 

indicated possible bias was not deficient, and Reaves' claim that trial counsel would have 

discovered bias upon further questioning was mere conjecture because there was no evidence 

that a cause challenge was warranted. See Boyd v. State, 200 So. 3d 685, 699-700 (Fla. 2015). To 

establish actual bias, " the defendant must demonstrate that the juror in question was not 

impa1tial-i.e., that the juror was biased against the defendant, and the evidence of bias must be 

plain on the face of the record." Carratelli, 961 So. 2d at 324. 

Trial counsel was not deficient because the venire was adequately questioned. The State 

and trial counsel both conducted some death qualification with the entire venire panel. During 

the small-panel questioning that followed, the State questioned the small panels at length 
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regarding their opinions and beliefs regarding the death penalty. (R 3 :338-411 ). Therefore, trial 

counsel did not have to repeat the same line of questioning the State had already covered. 

Even if trial counsel was deficient, Cannon's claim fails because it is based on 

speculation and does not establish prejudice. Much like the Strickland claims raised in Johnson 

and Reaves, Cannon alleges that trial counsel's error was failing to question jurors further to find 

bias. However, there is no evidence in the record that the jurors were actually biased or unable 

to fulfill their juror duties adequately, as required by Reaves to justify relief. 

Finally, Cannon was consulted during jury selection by both trial counsel and the court, 

and he consented to each member of the jury that was seated in his case. (R 4 :549). Boyd v. 

State, 200 So. 3d at 699-700 (holding trial counsel not ineffective in failing to question juror 

where defendant consented to selected jury) (citing Gamble v. State, 877 So. 2d 706, 714 (Fla. 

2004)). Because the jurors were thoroughly questioned and the record does not reflect actual bias 

in any of the jurors, this claim should be summarily denied. 
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Claim 2 - Ineffective assistance of counsel for failing to object and/or move for a mistrial 
when a law enforcement witness identified Cannon from a video 

Cannon claims that defense counsel was ineffective for failing to object when 

Investigator Robert Maxwell testified that he had known the Defendant for a number of years. 

Motion at 11-13. This testimony was not inadmissible and trial counsel was not ineffective for 

failing to object to its introduction. However, the State does not object to an evidentiary hearing 

on this claim. 

In va1ious cases, Florida courts have permitted witnesses to identify a defendant's voice 

or image where the witnesses were previously familiar with the defendant. Evans v. State, 117 

So. 3d 1219, 1229 (Fla. 2015). In Hardie v. State, 513 So. 2d 791 (Fla. 4th DCA 1987), the 

Fourth District Court of Appeal held that the cumulative effect of five police officers' 

testimonies that they recognized Hardie on a store surveillance videotape and " one officer' s 

reference to knowing the appellant through 'investigation,' when combined with their 

identification of themselves as police officers, caused reversible error." Mayes v. Stale, 718 So. 

2d 852, 853 (Fla. 4th DCA 1998). However, the Fourth District Court of Appeal has also found 

no reversible error in a case where an officer testified to the identity of a defendant. Id. In Mayes, 

the court found no reversible error where an officer identified the defendant off a video tape and 

there was corroborating evidence that it was defendant on the video. Id. at 853-54. "Because 

there was abundant evidence proving that [Mayes] was the individual who sold drugs to the 

undercover officer, we find that appellant has not cartied his burden of showing that a prejudicial 

error was made by the trial court in overruling the objection to Officer Key's gratuitous 

remarks." Id. at 854. 

When Investigator Maxwell identified Cannon in the videotape, be stated that be 

personally knew him for a number of years. (R 10:351). The videotape depicted Cannon in the 
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gas station after the murder bad already happened and was used as an investigative tool to help 

Investigator Maxwell determine a suspect. Similar to Mayes, Cannon would be unable to show 

prejudicial error in this case and could not meet the second prong of Strickland. While the 

standard applied on direct appeal for determining harmful etTor3 is far more lenient that the 

Strickland prejudice prong, Mayes demonstrates that Cannon would not even meet the more 

pe1missive direct appeal standard. Cannon could not demonstrate a reasonable probability that, 

but for counsel's deficient performance, the outcome of the trial would have been different. 

The evidence against Cannon was overwhelming. Mr. Neel testified that he knew it was 

Cannon stabbing him because he was able look right at the codefendant and "could tell 100 

percent" that the codefendant was not the one stabbing him. Cannon, 180 So. 3d at I 028. 

Additionally, other testimony established that the murder occurred on a plot of land rented by 

Cannon's father for farming and Mr. Morgan's blood was found on Cannon's shirt. Id. at 1031. 

The reasons as to why trial counsel did not object to Investigator Maxwell' s identification 

of Cannon on the surveillance video was likely a strategic decision. While the State's position is 

that trial counsel was not ineffective, the State does not object to an evidentiary hearing on this 

claim. 

3 See State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla. 1986) (holding the harmless error test requires the State to 
"prove beyond a reasonable doubt that the en-or complained of did not contribute to the verdict"). 
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Claim 3 - Ineffective assistance of counsel for failing to object and/or move for a mistrial 
for burden shifting during closing arguments 

Defense claims that trial counsel was ineffective for fai ling to object during the State's 

closing argument. The claim focuses on the comments made by the State pertaining to the 

testimony from Johnnie Cannon regarding the corn that was supposed to be on the property. 

Motion at 13-16. Defense argues that the State improperly burden shifted when they commented 

on Johnnie Cannon's lack of testimony regarding the presence of corn on the property, and trial 

counsel should have objected or moved for a mistrial. However, the State did not improperly 

shift the burden to defense and, therefore, trial counsel was not ineffective. As this claim is fully 

refuted by the record, this claim should be summarily denied. 

The standard of review is whether trial counsel's performance was deficient and whether, 

but for trial counsel's deficiencies, he would have received a different outcome. Strickland, 466 

U.S. 668. In Jackson v. State, 575 So. 2d 181, 188 (Fla. 1991), the Florida Supreme Court 

"explained that the State cannot comment on a defendant's failure to produce evidence to refute 

an element of the crime." The court further explained impermissible burden shifting: 

The standard for a criminal conviction is not which side is more believable, but 
whether, taking all the evidence into consideration, the State has proven every 
essential element of the crime beyond a reasonable doubt. For that reason, it is 
error for a prosecutor to make statements that shift the burden of proof and invite 
the ju1y to convict the defendant for some reason other than that the State has 
proved its case beyond a reasonable doubt. 

Gore v. State, 719 So. 2d 1197, 1200 (Fla. 1998). However, " [a] prosecutor's comments are not 

improper where they fall into the category of an ' invited response' by the preceding argument of 

defense counsel concerning the same subject." Walls v. State, 926 So. 2d 1156, 1166 (Fla. 2006). 

Under the invited response doctrine, "the State is permitted 'to emphasize uncontradicted 

evidence for the narrow purpose of rebutting a defense argument since the defense has invited 

the response."' Scott, at 930 (quoting Caballero v. State, 851 So. 2d 655,660 (Fla. 2003)). 
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" [A] prosecuting attorney may comment on the jury's duty to analyze and evaluate the 

evidence and state his or her contention relative to what conclusions may be drawn from the 

evidence." Bell v. State, 108 So. 3d 639, 648 (Fla. 2013) (quoting Evans v. State, 838 So. 2d 

1090, 1094 (Fla. 2002)). "When considered in context, the prosecutor's comment is properly 

understood as a statement on the jury's duty to analyze the evidence presented at trial followed 

by the prosecutor's argument regarding what conclusion the jury should reach from the 

evidence." Id. 

Trial counsel, during his closing argument, discussed the fact that no com was found on 

Cannon's property. Purchasing the com was Cannon's explanation for the victims to meet with 

Mr. Cannon and go to his property: 

There was no corn on the property. Since there was no corn on the property, we're 
going [sic] use the word lured. He was lured there to rob and kill them. 

Well, here are some interesting facts. In the daylight hours, law enforcement's 
attention was focused on McMillian, Morgan, and the track. Looking for 
Mr. Cannon. The track. They search around. Dusk becomes dark. They b1ing in 
the lights. They don't see any corn, but they really weren't looking for corn then. 
They come back to the scene and take the photographs, the daylight photographs 
that you all have seen three days later. Three days later? In my thinking about 
that, you know, I think about those officers who are charged to do what they do. 
God bless them, they doo't get paid enough money for what they do. Here they 
are, Christmas Day -- you know, why can't daddy be with us for Christmas, 
mommie? Daddy is out working a homicide. That is, for those families, an 
interruption to what you would expect a normal family routine would be on 
Christmas. So maybe that explains why those photographs aren't taken or why 
there's no one there at the scene for a couple of days or so. 

But the truth is, when you see pictures with the crime scene broken, the crime 
scene tape being broken, that's an indication that someone was there at the scene. 
There was no officer posted there. There was no -- that scene was not secured for 
three days. 

When they look for the corn two or three days later and it's not there, who else 
had been in the scene and out of the scene? We don't know. We know this. They 
didn' t secure the scene. We know there was no one posted there, guarding to 
make sure there's no people coming in and no people coming out. We know that. 

Was there corn when Morgan and Neel drove to this area where the death 
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occurred? We don't know. We don't know. 

(R 13:778-80). 

In response to trial counsel's closing argument, the State argued: 

I also thought it was very interesting that the defense presented Mr. Johnnie 
Cannon. Did you hear Mr. Johnnie Cannon testify oh, yeah, there was com out 
there; they just didn' t see it. That's where I put corn. Did Mr. Cannon say 
anything like that, that I stock corn out at this location? 

No. He fa1ms that area, which would make sense, then, that Mr. Marvin Cannon 
is very familiar with that particular location. As he testified to, his sons help him 
do the fanning. So he is familiar, even though he lives in Shiloh, he [sic] familiar 
with this property on Flat Creek Road. 

(R 13:792). The State's response was a permissible rebuttal to trial counsel's argument. The 

issue of the com went to prove why the victims were on the Flat Creek Road prope1iy. The State 

commented on evidence that was before the jury. The State's rebuttal arguments were not 

improper when looking at the entire context of his argument and did not constitute a shifting of 

the burden of proof. 

Furthermore, even if the arguments were improper, trial counsel's failure to object was 

not prejudicial. The State's argument about the lack of com was isolated and a short portion of 

his rebuttal following a lengthy closing argument. Cannon' s convictions were supported by 

compelling evidence, including the eye witness account of the surviving victim, Mr. Neel, and 

Mr. Morgan' s blood found on Cannon' s shirt. Given the weighty evidence of guilt in this case, 

Cannon cannot demonstrate that there is a reasonable probability that trial counsel's failure to 

object affected the outcome of the trial. As such, trial counsel was not ineffective when they did 

not object to the State' s comments and the claim should be summarily denied. 

Page 29 of 39 



Page 466

Claim 4 - Ineffective assistance of counsel for allowing religious themes during both guilt 
and penalty phases 

The State acknowledges the precedent set by the United States Supreme Court in Hurst v. 

Florida, 136 S.Ct. 616 (2016) (Hurst), and the Florida Supreme Comt in Hurst v. State, 202 So. 

3d 40 (Fla. 2016) (Hurst JI). The State also acknowledges the Florida Supreme Court precedent 

in Asay v. State, 201 So. 3d 1 (Fla. 2016) (holding any case in which the death sentence was final 

after June 24, 2002, would get Hurst JI relief), and Gaskin v. State, 218 So. 3d 399 (Fla. 2017) 

(holding Hurst JI is not retroactive to any case where the sentence was final before June 24, 

2002). The United States Supreme Comt denied ce1tiorari. review for Cannon on May 31, 2016. 

Cannon v. Florida, 136 S.Ct. 2389 (2016). At the conclusion of the penalty phase, the jury came 

back with a recommendation of death by a vote of 9-3. Cannon, 180 So. 3d at 1031. Under the 

controlling precedent, Cannon is entitled to a new penalty phase because his case bad a 

nonunanimous recommendation and was final after June 24, 2002, and this claim as it pertains to 

the penalty phase does not need to be addressed. 

Regarding the ineffective assistance of counsel claim dming the guilt phase, the 

Defendant has failed to meet the burden to support an ineffective assistance of counsel claim 

because the discussions and arguments about an eye for an eye did not constitute a discussion 

about religion. While trial judges and attorneys should generally avoid discussing religious 

themes, courts have found that such comments do not always warrant reversal. Ferrell v. State, 

686 So. 2d 1324, 1328 (Fla. 1996). In People v. Wash, 6 Cal. 4th 215 (Cal. 1993), the Califomia 

Supreme Court analyzed a prosecutor's reliance on the biblical commandment forbidding 

murder.4 The prosecutor's comments asserted that the Bible sanctions capital punishment, and 

the court held that such comments were an improper appeal to religious p1inciples. Though the 

4 The prosecutor's comments were not objected to at trial and thus were not preserved for appellate review. 
However, the court e lected to review the merits of the claim and determined that they were not prejudicial. 
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court criticized the prosecutor's comments, the court found the comments were not prejudicial 

when viewed in context of the evidence of guilt and the remaining portions of the prosecutor' s 

argument. Id. In Ferrell, the trial judge stated during voir dire, 

Let me add one thing here, counsel, every time this comes up, we have different 
opinions about it. 

This is not the first time this has come up during the course of a jury selection in a 
capital case. 

Inquiry has been made over the last twenty or thirty years that both Hebrew and 
Christian scholars, they tell us-these are students who have been studying it for 
long years-they tell us in the original Bible, in Greek, Hebrew, and Arabic, the 
Ten Commandments say "Thou shalt not commit murder." It doesn't say anything 
about "Thou shalt not kill." It says, "Thou shall not commit murder." It does not 
say, "Thou shalt not kill." 

That translation of the Hebrew, Greek and Arabic Bible have [sic] translated it 
from "murder" to "Thou shalt not kill." But in the original Bible it is, "Thou shall 
not commit murder." 

And also when you say-when attorneys ask you, can you sit in judgment, you 
are not talking about sitting in judgment of a person morally or socially or any 
other thing, but just to make a determination of guilt or innocence. That is what 
you are asked to do, not with judgment. 

With that proceed. 

Id. at 1327-28 (page numbers omitted). Counsel for Ferrell did not object to the judge's 

comments and claimed that the comments were fundamental e1Tor. Id. at 1328. However, the 

Court stated that the trial judge's brief discussion was not fundamental e1Tor when viewed in 

light of the entire record. Id. Additionally, the Comt found the comments in Ferreff to be less 

egregious than those in Wash. Id. 

The Florida Supreme Court has stated that "there is no categorical rule prohibiting" the 

invocation of religious authority in capital sentencing proceedings. Farina v. State, 937 So. 2d 

612, 629 (Fla. 2006). Instead, they have reasoned that " [c]ounsel should not be so restricted in 
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argument as to prevent references by way of illustration to principles of divine law ... as may be 

appropriate to the case." Id. (citing Street v. State, 636 So. 2d 1297, 1303 (Fla. 1994) (emphasis 

added) (quoting Paramore v. State, 229 So. 2d 855, 860-61 (Fla. 1969), vacated in part on other 

grounds, 408 U.S. 935 (1972)). In other cases, the Florida Supreme Court has "consistently held 

that a prosecutor's references to biblical authority during closing argument is not fundamental 

error." Farina, at 630. See, e.g., Lugo v. State, 845 So. 2d 74, 110 (Fla. 2003) (where the 

prosecutor made "no mercy" 5 and "religion"6 arguments); Lawrence v. State, 691 So. 2d 1068 

(Fla. 1997) (concluding that the prosecutor's statements, which equated the jury's sentencing 

task to "God's judgment of the wicked," were similar to the prosecutor's comments in Bonifay v. 

State, 680 So. 2d 413 (Fla. 1996)). In Lawrence, the Court concluded that the comments made by 

the prosecutor, when viewed in context of the entire argument, did not amount to fundamental 

error. Id. at 1.074. Additionally, the Court stated that "any error was harmless as it did not taint 

the jury' s recommendation." Id. 

In the present case, trial counsel questioned each of the prospective jurors if they bad any 

religious beliefs that were in favor of or against the death penalty. Each of the jurors, when 

questioned by the State and trial counsel, stated that they could follow the law as instructed by 

the court. Counsel used the example of eye for an eye to help explain concepts of fairness. 

Neither the State nor trial counsel used the comments of "eye for an eye" or " reap what you sow" 

to appeal to the religious convictions of the jurors. As such, the comments did not taint the jury' s 

recommendation and trial counsel was not deficient for failing to object. 

Even if this Court were to find that defense counsel's performance was deficient, it still 

would not pass the second prong of Strickland. The Florida Supreme Court has "rarely found that 

5 The prosecutor argued that Lugo deserved "no mercy" and "no leniency" 
6 The prosecutor argued that "[i]n any society, in any religion, [Lugo's case was] the worst." 
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such conduct rises to the level of fundamental error." Farina, at 630. As this conduct would not 

meet the fundamental error standard, it similarly will not meet the Strickland prejudice prong. 

See Chandler v. State, 848 So. 2d 1031 , 1046 (Fla. 2003). The rule against religious references is 

to prevent appealing to a jury's moral codes or asking them to enter a verdict based on their 

religious conviction. It is not intended to prohibit all references to religion. Most of the religious 

references made by both the State and trial counsel were to examine the religious biases of the 

potential jury and ensure that no one bad any religious beliefs that would prevent them from 

rendering a fair and impartial verdict. As such, this claim should be summarily denied. 
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Claim 5 - Cannon is intellectually disabled and counsel was ineffective for failing to 
investigate, develop, and present intellectual disability as a bar to execution and as 
mitigation during the penalty phase 

Under the controlling precedent of Hurst v. Florida and the Florida State Supreme 

Court's interpretation of Hurst, Cannon is entitled to a new penalty phase. The previous 

discussion of the caselaw supra, Claim 4 is hereby incorporated into this argument. As such, 

Cannon's claim of ineffective assistance of counsel for failure to investigate, develop, and 

present intellectual disability is moot. 

Additionally, defense's claim that intellectual disability is a bar to the death penalty is not 

ripe for review. Pursuant to Florida Rules of Criminal Procedure 3.203(d), the motion for 

determination of intellectual disability as a bar to execution shall be filed no later than 90 days 

prior to trial, or at such time as is ordered by the court. With Cannon getting a new penalty phase 

pursuant to the controlling caselaw, this issue should not be addressed at this time. Once the new 

penalty phase is ordered, then Cannon can file and present any appropriate motions. 
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Claim 6 - Ineffective assistance of counsel claim during the penalty phase for failing to 
investigate and present mitigation 

Cannon claims that trial counsel was ineffective during the penalty phase for failing to 

investigate and present mitigating evidence. Under controlling precedent, Cannon is entitled to a 

new penalty phase. The discussion of the caselaw supra, Claim 4 is hereby incorporated into this 

argument. As such, this claim of ineffective assistance of counsel during the penalty phase 

should be dismissed as moot and does not require an evidentiary hearing. 
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Claim 7 - Cannon is entitled to a new penalty phase under Hurst 

Under controlling precedent, Cannon is entitled to a new penalty phase. The previous 

discussion of the caselaw supra, Claim 4 is hereby incorporated into this argument. As such, the 

State does not object to this court granting Cannon a new penalty phase. 
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Claim 8 - Claim that Cannon was illegally sentenced beyond the statutory maximum for 
arson 

Undersigned counsel has reviewed both the charging documents, as well as the 

disposition documents filed by the clerk of court. Cannon was found guilty of second degree 

arson, which carries a maximum of 15 years in Florida State prison. Under Florida State Statute 

§ 806.01(2), "any person who willfully and unlawfully, or while in the commission of any 

felony, by fire or explosion, damages or causes to be damaged any structure, whether the 

property of himself or herself or another, under any circumstances not referred to in subsection 

(1), is guilty of arson in the second degree, which constitutes a felony of the second degree." 

Under Florida State Statute § 775.082(3)(d), a person guilty of a second-degree felony may be 

punished "by a term of imprisonment not exceeding 15 years." Under Florida State Statute § 

775.082(a)(3), a person who has been designated a prison releasee reoffender must be sentenced 

to a term of imprisonment of 15 years. 

Cannon was found guilty as charged on one count of second-degree arson count and was 

sentenced as a prison releasee reoffender. As such, the statutory maximum prison sentence be 

could receive is 15 years. The State does not object to Cannon's sentence for second-degree 

arson being corrected to 15 years in prison. 
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Claim 9 - Cannon remains sentenced for attempted robbery with a deadly weapon, a 
charge that was vacated by the Florida Supreme Court 

Cannon claims that the Florida Department of Corrections (hereinafter, "FLDOC") 1s 

detaining Cannon on a charge of attempted robbery that was vacated by the Florida Supreme 

Court on direct appeal. This claim is facially insufficient and should be summarily denied. 

On direct appeal, the Florida Supreme Court vacated Cannon's attempted robbery 

conviction based on insufficient evidence. Cannon, at 1039, f.1 6. The Court stated that "there 

was no evidence of any desire to rob Mr. Neel. We vacate that conviction because stabbing Mr. 

Neel in the neck, without more, is not competent, substantial evidence of attempted robbery." Id. 

Cannon now alleges that he is being illegally held on this charge by FLDOC solely because the 

charge still appears on the FLDOC publicly available website.7 The FLDOC website contains 

numerous disclaimers, including that " [i]nformation contained herein includes current and prior 

offenses." The website further provides that the information on the website is made available as a 

public service, and that the FLDOC makes no guarantees about the accuracy of the information 

on the website. FLDOC provides contact information for member of the public to notify the 

Department of any potential errors on its website. 

Cannon makes no representations that he bas taken steps to get confirmation from 

FLDOC that he is being detained on the vacated attempted robbery charge. He also has not 

demonstrated that be bas attempted to address the alleged discrepancy through readily available 

administrative channels. This claim fails to allege an error that is contemplated in Rule 3 .851, 

and fails to allege facts hat demonstrate that an error of any kind bas occurred. As such, this 

claim is facially insufficient and should be summarily denied. 

7 http://www.dc.state.fl.us/appcommon/searcbaJl.asp (fill in Marvin Cannon's name in the appropriate boxes; open 
Inmate Population Search Results) 
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CONCLUSION 

WHEREFORE, the State prays this Court schedule a Case Management conference 

within 90 days as required by Rule 3.85l(f)(5)(A), summarily deny Claims I , 3, 4, and 9, and 

dismiss Claims 5 and 6. 

Respectfully Submitted, 
PAMELA JO BONDI 
ATTORNEY GENERAL 

Isl .£,.as± dtop/Lu 
LISA A. HOPKINS 
ASSISTANT ATTORNEY GENERAL 
Flo1ida Bar No.: 99459 
Office of the Attorney General 
PL-01 , The Capitol 
Tallahassee, Florida 32399-1050 
Primary E-mail: capapp@myfloridalegal.com 
Secondary E-mail: 
Lisa.Hopkins@mytloridalegal.com 
(850) 414-3300 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing State's Answer to 

Motion to Vacate Judgment of Conviction and Sentence has been furnished via e-pmtal to James 

L. Driscoll, driscoll@ccmr.state.fl.us; David Dixon Hendry, hendry@ccmr.state.tl.us; and 

Gregory W. Brown, brown@ccmr.state.tl.us, this 17th day of July, 2017. 

Isl .£i~a , :z±. diop/y,u 
Lisa A. Hopkins 
Attorney for the State 
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Filing# 59103117 E-Filed 07/17/2017 02:28:15 PM 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010 CF 000663BXXXMX 
CAPITAL CASE 

STA TE OF FLORIDA, 

Plaintiff, 

V. 

MARVIN CANNON, 

Defendant. 

I -------------

STATE'S MOTION TO ADOPT STATE'S RENUMBERING OF CLAIMS 

COMES NOW, the State of Florida, by and through the undersigned counsel, and hereby 

prays this Court enter and order granting the State's Motion to Adopt State's Renumbering of 

Claims. As grounds therefore, the State submits the following: 

1. On May 16, 2017, Cannon filed a Motion to Vacate Judgment of Conviction and Sentence 

("Initial Motion") through counsel. 

2. Cannon's Initial Motion contains 7 claims. Claim 1 has multiple subclaims which are 

identified by alphabetic designations. Each subclaim requires separate legal and factual 

responses. 

3. Each subclaim in Cannon's Initial Motion is an independent claim that can and should 

stand on its own. Moreover, each of the subclaims are identified by alphabetic designations 

instead of being sequentially numbers and designated by Arabic numerals, as required by 

the rule. 
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4. Although there was sufficient cause to move to strike Cannon's Initial Motion, the State 

does not want to delay this proceeding, and has elected to renumber the claims in 

accordance with Rule 3.85l(e), Fla. R. Crim. P. 

5. The State is filing its State's Answer to Motion to Vacate Judgment of Conviction and 

Sentence contemporaneously with the filing of the instant motion. 

6. The State prays this Court will accept the State's Answer to Motion to Vacate Judgment of 

Conviction and Sentence as the controlling document for numbering the issues presented 

by the Defendant in his Initial Motion. 

MEMORANDUM OF LAW 

Pursuant to In re Amendments to Florida Rules of Judicial Admin.; Florida Rules of 

Criminal Procedure; and Florida Rules of Appellate Procedure - Capital Postconviction Rules, 

148 So. 3d 1171 (2014), the Florida Supreme Court amended Florida Rule of Criminal Procedure 

3.85l(e), providing new requirements for organizing initial postconviction motions. The amended 

rule states: 

Each claim or subclaim shall be separately pied and shall be sequentially numbered 
beginning with claim number 1. If upon motion or upon the court's own motion, a 
judge determines that this portion of the rule bas not been followed, the judge shall 
give the movant 30 days to amend. If no amended motion has been filed, the judge 
shall deem the non-compliant claim, subclaim, and/or argument waived. 

Fla. R. Cri m. P. 3.85 l(e) (2016). Consequently, all initial motions for postconviction relief 

filed pursuant to Rule 3 .851 should be clearly organized to reflect each claim and subclaim with 

individual numbering and should be easily identifiable. Tbe Florida Supreme Court changed the 

rule to prevent claims from being lost in the type of layered claim/subclaim numbering system 

used by Cannon in bis Initial Motion. This rule attempted to organize postconviction motions and 
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benefits all interested parties by ensuring that claims are appropriately addressed at the trial court 

level. In re Amendments, 148 So. 3d at 1171-72. 

CONCLUSION 

WHEREFORE, the State respectfully prays this Court enter an order granting the State' s 

Motion to Adopt State's Renumbering of Claims. 

Respectfully submitted, 

PAMELA JO BONDI 
ATTORNEY GENERAL 

Isl £~a ,,A. d"tapL 
LISA A. HOPKINS 
Assistant A ttomey General 
Florida Bar No. 99459 
Office of the Attorney General 
PL-0 l , The Capitol 
Tallahassee, FL 32399-1050 
Telephone: (850) 414-3336 
Primary email: 
capapp@myfloridalegal.com 
Secondary email : 
Lisa.Hopkins@myfloridalegal.com 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing State's Answer to 

Motion to Vacate Judgment of Conviction and Sentence bas been furnished via e-po1tal to James 

L. Driscoll , driscoll@ccmr.state.fl.us; David Dixon Hendry, bendry@ccmr.state.fl.us; and 

Gregory W. Brown, brown@ccmr.state.fl .us, this 17th day of July, 2017. 

Isl £~a ,,A. d"tapL 
Lisa A. Hopkins 
Attorney for the State 
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Filing # 59280537 E-Filed 07/20/2017 11 :49:31 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, CASE NO. 2010-CF-000663BXXXMX 

Plaintiff, 

v. 

MARVIN CANNON, 

Defendant. 
I --------------

DEFENDANT'S REPLY TO STATE'S MOTION TO ADOPT STATE'S 
RENUMBERING OF CLAIMS 

Comes now MARVIN CANNON, the Defendant in the above-captioned action, and 

provides the following reply to the State's Motion to Adopt State's Renumbering of Claims, and 

states the following: 

l. In paragraph 2 of the State's Motion, the State asserts that "Cannon's lnjtial Motion 

contains 7 claims. Claim 1 has multiple subclaims which are identified by alphabetic 

designations." This statement is factually inaccurate. The Defendant's subclaims under 

Claim 1 are numbered numerically following a sequential order of 1-1 , 1-2, and 1-3. 

2. Defendant's Claim 1 asserts that trial counsel was ineffective during the guilt phase of bis 

trial. Each sublcaim under Claim 1 identifies a particular type of error made by trial 

counsel during the guilt phase. 

3. In Strickland v. Washington, 466 U.S. 668 (1984), the United States Supreme Court held 

that to prove a claim of ineffective assistance of counsel, "The defendant must show that 

there is a reasonable probability that, but for counsel's unprofessional errors, the result of 

the proceeding would have been different. A reasonable probability is a probability 

sufficient to undermine confidence in the outcome . . . In making this dete1mination, a couit 

I 
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hearing an ineffectiveness claim must consider the totality of the evidence before the 

judge or jury." Id. at 694-95. (emphasis added). Thus under Strickland, a court j udging a 

claim of ineffective assistance of counsel must consider the effect of all errors, based upon 

the totality of the evidence, on the judgment or sentence under attack. 

4. Therefore, the State's assertion in paragraph 3 of its motion that "Each subclaim in 

Cannon's Initial Motion is an independent claim that can and should stand on its own" is 

incorrect. In judging the Defendant's Claim 1 alleging ineffective assistance of counsel at 

the guilt phase, this Comt must consider, based upon the totality of the evidence, the effect 

of each error claimed, logically sequentially identified as subclaims 1-1, 1-2, and 1-3, on 

Mr. Cannon's guilt phase convictions. 

5. Rule 3.851(e) states that "Each claim or subclaim shall be separately pled and shall be 

sequentially numbered beginning with claim number 1." Fla.R.Crim.P. 3.85l(e). 

a. The Oxford English Dictionary defines the word "sequential" as meaning 
"Fmming or following a logical order or sequence." 
https://en.oxforddictionaries.com/definition/sequential. 

b. Menfam-Webster's Dictionary defines "sequential" as meaning "of, relating to, or 
arranged in a sequence," with "sequence being defined as meaning "a continuous 
or connected se1ies." https:/ /www.merriam-webster.com/dictionary/sequential; 
https://www.merriam-webster.com/dictionary/sequence. 

Neither definition, and nothing in Rule 3 .851 ( e ), identifies a patticular form that sequential 

numbering must take, nor whether subclaims must be sequentially numbered in relation to 

claims, or with relation to other subclaims. 

6. Each claim or subclaim of the Defendant's Motion is separately pled in compliance with 

Rule 3 .851 ( e ), with both clear bolded headings and clear bolded numbering identifying and 

separating each claim or subclaim. 

2 
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7. Each claim or sub claim of the Defendant's Motion is sequentially numbered in compliance 

with Rule 3.85l(e). Under the definition of sequential from either the Oxford English 

Dictionary or Merriam-Webster's dictionary, Defendant's numbering of claims and 

subclaims both "follow[s] a logical order or sequence," and is "arranged in a . . . continuous 

or connected series." 

8. The numbering of the Defendant's claims or subclaims begins with claim number l , in 

compliance with Rule 3. 851 ( e ). 

9. Additionally, Rule 3.851 creates a specific remedy should the Comt determine that the 

Defendant's claims are improperly numbered. Rule 3 .851 provides that "if a judge 

determined that this portion of the rnle has not been followed, the judge shall give the 

movant 30 days to amend." Thus, the Couit is without auth01ity to adopt the State's 

renumbe1ing, and must instead allow the Defendant to amend his Motion. 

Wherefore the Defendant's respectfully requests that this Cou1t deny the State's Motion to Adopt 

State's Renumbering of Claims. 

Respectfully Submitted, 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.fl.us 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

SIDA VID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

3 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true copy of the foregoing bas been furnished by e-mail 

to all counsel ofrecord on July 20, 2017. 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Fl01ida Bar No.86437 
brown@ccmr.state.fl.us 

S/J AMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

SIDA VID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

4 
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Filing # 60550852 E-Filed 08/ 17/2017 02:05: 13 PM 

STATE OF FLORIDA 

V. 

MARVIN CANNON, 
Defendant. 

I - - -------------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-663-CFB 
FSC CASE NO. 13SC-46 

ORDER TO SHOW CAUSE 

THIS CAUSE came before the Court on the Status Conference held on August 15, 2017, 

pursuant to Rule 3.85 l(c)(2) Florida Rule of Criminal Procedure. At the hearing, the Court 

inquired of the parties why the Hurst claim raised in the Defendant's Motion to Vacate Judgmen 

should not be granted and the case reassigned for a new penalty phase if the State concedes that 

Defendant is entitled to Hurst relief. The parties were directed to respond. 

WHEREFORE IT IS 

ORDERED AND ADJUDGED that the Parties shall show cause within 14 days of the 

date of this Order why the Hurst claim in the Defendant' s Motion to Vacate Judgment should no 

be granted and the case reassigned. {i} ~ 
DONE AND ORDERED this~ day ___.,. ___ ____.'--t, 017. 

SJOSTROM 
RCUITJUDGE 
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Copies to 

Berdene Beckles 
Assistant Attorney General 
Berdene.Beckles@myfloridalegal.com 
capapp@myfloridalegal.com 

James Beville 
State Attorneys Office 
BevilleJ@leoncountyt1.gov 

James Driscoll 
CCRC-Middle 
Driscoll@ccrnr.state. t1. us 

David Hendry 
Assistant CCRC 
Hendry@ccmr.state.fl.us 

Gregory Brown 
Assistant CCRC 
Brown@ccmr.state. fl. us 

Sarah J. Rumph 
Florida Department of Corrections 
Rumph.sarah@mail.dc.state.fl.us 

Janine Robinson 
Assistant General Counsel 
JanineRobinson@fdle.state.tl. us 
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Filing # 60551124 E-Filed 08/17/20 17 02:07:36 PM 

STATE OF FLORIDA 

V. 

MARVIN CANNON, 
Defendant. 

I ---------------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-663-CFB 
FSC CASE NO. 13SC-46 

ORDER ON STATUS CONFERENCE 

THIS CAUSE came before the Court on the Status Conference held on August 15, 2017 
pursuant to Rule 3.85 l (c)(2) Florida Rule of Criminal Procedure, wherein the assigned judge 
shall hold a status conference at least every 90 days until the evidentiary hearing has been 
completed or the motion has been ruled on without a hearing. 

A status conference has been scheduled for October 16, 2017. Counsel wishing to appe 
by telephone may do so. In this regard, those persons shall call 850-606-4210 just before the 9:0 
a.m. status conference on October, 16, 2017. They are to enter the passcode 123456 when 
prompted and will be joined on a conference call. Judge Sjostrom's judicial assistant, Ms. 
Lorraine Gauss, will then join the Chief Judge in the courtroom. Thirty minutes has been set 
aside for the status conference. 

WHEREFORE IT IS 

ORDERED AND ADJUDGED that a status conference shall be held on October 16, 
2017 at 9:00 am. Courtroom 3H, at the Leon County Courthouse, 301 S. Monroe St., 
Tallahassee, FL. 

DONE AND ORDERED this 

/ 
t'G 

~>9.lftAN SJOSTROM 
IRCUIT JUDGE 
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Copies to 

Berdene Beckles 
Assistant Attorney General 
Berdene.Beckles@myfloridalegal.com 
capapp@myfloridalegal.com 

James Beville 
State Attorneys Office 
BevilleJ@leoncountytl.gov 

James Driscoll 
CC RC-Middle 
Driscoll@ccmr.state.fl.us 

David Hendry 
Assistant CCRC 
Hendry@ccmr.state. fl .us 

Gregory Brown 
Assistant CCRC 
Brown@ccmr.state. fl. us 

Sarah J. Rumph 
Florida Department of Corrections 
Rumph.sarah@mail.dc.state.fl.us 

Janine Robinson 
Assistant General Counsel 
Jan ineRobinson@fdle.state. fl. us 
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Filing # 61159642 E-Filed 08/30/2017 04:39:26 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT IN 
AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

v. CASE NO. 2010-663-CFB 

MARVIN CANNON, 

Defendant. 
I 

----------------

RESPONSE TO ORDER OF AUGUST 16, 2017 

COMES NOW, the State, by and through the undersigned counsel, and hereby 

responds to this Court's Order entered August 16, 2017, and advises the following: 

On August 16, 2017, this Court ordered the parties to show cause as to why 

this Court should not grant the Hurst claim and reassign the case to address the guilt 

phase claims, as well as the resentencing. 

It is the State's position that this Court should not reassign the case, pursuant 

to Florida State Supreme Court policy. It is the policy of the Florida Supreme Court 

that the original court handle the case for successive motions on capital cases, as the 

original court is familiar with the case, unless the original court is unavailable. 

Reassigning the case would cause undue delay in the proceedings because a new 

court would have to become familiar with the record and evidence before a new 



Page 489

penalty phase or evidentiary hearing on the guilt phase claims could be held. 1 

"Final judgment in a criminal case means sentence. The sentence is the 

judgment." Berman v. United States, 302 U.S. 211, 212 (1937). In Maharaj. the 

Eleventh Circuit held that "the district court's dismissal without prejudice" of the 

habeas petition was not in error. Maharaj v. Sec'y, Dep't of Corr., 304 F. 3d 1345, 

1349 (11th Cir. 2002). Because the defendant's resentencing had not occurred, the 

"state judgment had not become final, and thus his habeas petition ... was not ripe 

for review at that time." Id. In this case, should this Court grant Cannon a new 

penalty phase without resolving the other claims, the case would no longer be in 

postconviction and the guilt phase claims, as well as the other non-penalty phase 

claims could not be addressed at all by any court. 

The State, in its response to Cannon's Motion to Vacate Judgments of 

Conviction and Sentence, acknowledges the current case law of Hurst v. Florida, 136 

1 In Cannon's Motion to Vacate Judgment, there is an Atkins v. Virginia, 536 U.S. 304 (2002), 
claim that alleges pre-crime juvenile IQ scores that fall below the level of intellectual disability and 
raise the specter of a motion to preclude the death penalty. See Cannon Motion at 39. At trial, 
defense put on Dr. Leland, a licensed psychologist, who testified "Cannon' s functional abilities 
amounted to the low average range of intelligence rather than the borderline range because of the 
very wide discrepancy between his verbal IQ score of 66 and his nonverbal IQ of 88." Cannon v. 
State, 180 So. 3d 1023, 1031 (Fla. 2015). Dr. Leland also testified that "Cannon 's overall full-scale 
IQ of 77 ' is probably a slight underestimate' of his overall abilities." Id. 

The Office of the Attorney General does not have access to the reports that are referenced in 
Cannon's motion and cannot comment on their veracity. The discrepancy between the findings 
referenced in Cannon' s Motion and Dr. Deland' s findings would have to be addressed at a motion 
to preclude the death penalty to determine if there is a bar to the death penalty in this case. 

2 
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S. Ct. 616 (2016), and Cannon is entitled to a new penalty phase. However, there is 

a policy against not resolving all claims raised in a motion. A court's failure to 

address all of the claims mandates the type of piecemeal litigation condemned by the 

Eleventh Circuit Court of Appeals in Clisby v. Jones, 960 F. 2d 925 (11th Cir. 1992), 

cert. denied, 513 U.S. 1162 (1995). In Clisby, the Eleventh Circuit expressed deep 

concern over piecemeal litigation of federal habeas petitions filed by state prisoners. 

In response to a "growing number of cases" which required a remand for 

consideration of unresolved issues, the Eleventh Circuit adopted a strict rule: 

"Accordingly, this court, from now on, will vacate the district court' s judgment 

without prejudice and remand the case for consideration of all remaining claims 

whenever the district court has not resolved all such claims." 960 F. 2d at 938. The 

effect of granting a new penalty phase means that there is no longer a final judgment 

and sentence. Ordering a new penalty phase without addressing the guilt phase claims 

would effectively tum this litigation into piecemeal litigation. 

There are two courses of action that this Court could take. The first course of 

action is to address the penalty phase claims as they are moot and to resolve the guilt 

phase claims prior to ordering the new penalty phase. The other is for this Court to 

grant the new penalty phase under Hurst and to not address the merits of the penalty 

phase claims and to dismiss without prejudice the guilt phase claims as unripe. 

3 
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In the interest of judicial economy and efficiency, the former course of action 

is the one this Court should take.2 It would take a lot of resources to conduct a new 

penalty phase prior to addressing the guilt phase claims. This Court should set the 

case management conference, where an evidentiary hearing can be ordered on any 

appropriate claims. After any necessary hearings, this Court can then grant the new 

penalty phase under Hurst and make the appropriate findings on the remaining 

claims. 

WHEREFORE, Respondent moves this Court to decline to address the merits 

of the penalty phase claims as they are moot and to resolve the guilt phase claims 

prior to ordering the new penalty phase. 

PAMELA JO BONDI 
Attorney General 

/ s/ eR.tstJ" A . deqpkins 
LISA A. HOPKINS 
ASSIST ANT ATTORNEY 
GENERAL 

2 Assistant State Attorney James Beville expressed concemed about the possibility of having to do 
multiple penalty phases, which would require the victi m to testify multiple times. As a new penalty 
phase would effectively require the State to present all of the evidence that would be presented at 
trial, along with evidence to support findings of the aggravators, it would be more economic to keep 
all of the claims together to be addressed by the Court. 

4 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing State's 

Response to Order of August 16, 2017, has been furnished via e-portal to James L. 

Driscoll, driscoll@ccmr.state.fl.us; David Dixon Hendry, hendry@ccmr.state.fl.us; 

and Gregory W. Brown, brown@ccmr.state.fl.us, Attorneys for Defendant, this 30th 

day of August, 2017. 

5 

PAMELA JO BONDI 
Attorney General 

Is/ ff?.isa- A deopkins 

LISA A. HOPKINS 
ASSIST ANT ATTORNEY 
GENERAL 
Florida Bar No.: 99459 
PL-01, The Capitol 
Tallahassee, FL 32399-1050 
Lisa.hopkins@myfloridalegal.com 
capapp@myfloridalegal.com 
Phone: (850) 414-3336 
Fax: (850) 487-0997 
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Filing # 61191201 E-Filed 08/31/2017 12: 15:50 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. CASE NO. 2010-CF-000663BXXXMX 

MARVIN CANNON, 

Defendant. 
I --------------

RESPONSE TO THE ORDER TO SHOW CAUSE DATED AUGUST 16, 2017 

Comes now the Defendant, in response to the Order to Show Cause dated August 16, 2017, 

and states as follows: 

1. Mr. Cannon was charged by indictment with one count of first degree murder, one count 

of robbery with a deadly weapon, one count of attempted murder, one count of attempted robbery 

with a deadly weapon and one count of arson of a vehicle. Following a jury trial, the jury found 

Mr. Cannon guilty as charged. After a penalty phase the advisory panel recommended death by a 

vote of 9-3. Following a Spencer bearing, thi s Court sentenced Mr. Cannon to death. 

2. Mr. Cannon properly filed a timely Motion to Vacate Judgment and Death Sentence 

pursuant to Florida Rule of Criminal Procedure 3 .850 and 3 .851. The State bas since filed a 

response. 

3. Mr. Cannon raised the following claims in bis motion: 

CLAIM 1: MARVIN CANNON WAS DEPRIVED OF HIS RIGHT TO A RELIABLE 
ADVERSARIAL TESTING DUE TO INEFFECTIVE ASSISTANCE OF COUNSEL AT THE 
GUILT PHASE OF HIS CAPITAL TRIAL, IN VIOLATION OF HIS FOURTH, FIFTH, SIXTH, 
EIGHTH, AND FOURTEENTH AMENDMENT RIGHTS UNDER THE 'UNITED STATES 
CONSTITUTION AND HIS CORRESPONDING RIGHTS UNDER THE DECLARATION OF 
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RIGHTS OF THE FLORIDA CONSTITUTION. 

CLAIM 2: TRIAL COUNSEL WAS INEFFECTIVE FOR ALLOWING PERY ASIVE 
RELIGIOUS THEMES IN FAVOR OF THE DEATH PENALTY TO INFECT MR. CANNON'S 
TRIAL DURING BOTH THE GUILT AND PENALTY PHASES, AND THIS INEFFECTIVE 
ASSIT ANCE PREJUDICED MR. CANNON. 

CLAIM 3: MARVIN CANNON IS INTELLECTUALLY DISABLED, THUS HIS EXECUTION 
IS PROHIBTED UNDER THE EIGHTH AND FOURTEENTH AMENDMENTS OF THE 
UNITED STATES CONSTITUTION. ADDITIONALLY, TRIAL COUNSEL WAS 
INEFFECTIVE IN VIOLATION OF THE SIXTH, EIGHTH AND FOURTEENTH 
AMENDMENTS FOR FAILING TO INVESTIGATE, DEVELOP AND PRESENT MR. 
CANNON'S INTELLECTUAL DISABILITY AS A BAR TO EXECUTION AND AS 
MITIGATION IN THE PENALTY PHASE. 

CLAIM 4:TRIAL COUNSEL WAS INEFFECTIVE DURING THE PENALTY AND 
SENTENCING PHASE OF MR. CANNON'S TRJAL FOR FAILING TO INVESTIGATE AND 
PRESENT MITIGATION, THUS DENYING MR. CANNON HIS RIGHTS UNDER THE 
FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION. 

CLAIM 5:IN LIGHT OF HURST V. FLORIDA AND HURST V. STATE, MR. CANNON'S 
DEA TH SENTENCE VIOLA TES THE FIFTH, SIXTH, EIGHTH, AND FOURTEENTH 
AMENDEMENTS OF THE UNITED STATES CONSTITUTION, THE CORRESPONDING 
PROVISIONS OF THE FLORIDA CONSTITUTION AND ARTICLE I, SECTIONS 15, 16, and 
22 OF THE FLORIDA CONSTITUTION. 

4. Mr. Cannon raised important claims in his motion challenging the constitutionality of 

the guilt phase and penalty phase proceedings. Some of these claims involve just the penalty phase 

or just the guilt phase. Some of the claims allege that the constitutional violation in question denied 

Mr. Cannon's rights in both phases. 

5. Claim 5, as conceded by the State, requires that this Court vacate Mr. Cannon's death 

sentence be vacated in light of Hurst. Mr. Cannon's case became final after Ring v. Arizona and 

the advisory panel's recommendation was not unanimous. Accordingly, subject to a final order 

from this Court, Mr. Cannon's other penalty phase claims are moot, other than Claim 3, the 

intellectual disability claim. 

6. Claim 3 is affected by this Comt's anticipated grant ofrelief based on Hurst v. Florida 

2 
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and tbe Florida Supreme Court's subsequent cases in tbe sense tbat Mr. Cannon will no longer be 

sentenced to death if Hurst relief is granted. Mr. Cannon is attempting to obtain funding to produce 

a final report of Dr. Cunningham prior to the Case Management Conference on tbe instant case. In 

light of this repo1t, and the less-than-unanimous death recommendation that the State was only 

able to obtain under tbe much lower standards of Florida's pre-Hurst system, tbe State may decide 

that it is not necessary to seek death. While Mr. Cannon can certainly be sentenced to life despite 

bis intellectual disability, tbe United States Constitution prohibits tbe execution of tbe 

intellectually disabled. 

7. Whether the State agrees with Dr. Cunningham's diagnosis or not, the State not seeking 

death would render the issue of whether Mr. Cannon may be sentenced to death under the 

Constitution because of bis intellectual disability moot. Following decisions granting relief based 

on the Hurst cases, many State Attorneys throughout Florida have decided that seeking death 

following Hurst relief is not necessary. Should tbe State insist on seeking death for Mr. Cannon, 

the issue of whether Mr. Cannon's intellectual disability prohibits a death sentence still needs 

resolution. If retrial counsel fails to raise the claim, it would be the paradigm of ineffectiveness 

and leaves the possibility that Mr. Cannon could receive relief from the death sentence after the 

time and expense of a retrial. 

8. Mr. Cannon's guilt phase claims require resolution as well. It would hardly be a wise 

use of judicial resources for Mr. Cannon to receive just a new penalty phase without a resolution 

of his guilt phase claims. Mr. Cannon has the possibility of relief If the guilt phase claims are not 

adjudicated, there is a possibility that he could proceed to retrial on penalty. Whether be is 

resentenced to death or not, he will be able to pursue guilt phase relief at some point. If Mr. Cannon 

obtains guilt phase relief, any subsequent death sentence will be vacated. Deciding his guilt phase 

3 
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claims now is the most sensible decision because it avoids the possibility that a post-Hurst penalty 

phase retrial will be rendered iITelevant. 

9. Rule 3.85l(f) raises the expectation of the resolution of each claim and provides : 

(F) Rendition of the Order. If the court does not permit written closing arguments, 
the court shall render its order within 30 days of the filing of the transcript of the 
hearing. If the court permits written closing arguments, the court shall render its order 
within 30 days of the filing of the last written closing argument and no later than 60 
days from the filing of the transcript of the hearing. The court shall rule on each claim 
considered at the evidentiary hearing and all other claims raised in the motion, 
making detailed findings of fact and conclusions of law with respect to each claim, 
and attaching or referencing such portions of the record as are necessary to allow for 
meaningful appellate review. The order issued after the evidentiary hearing shall 
resolve all the claims raised in the motion and shall be considered the final order for 
purposes of appeal. The clerk of the trial court shall promptly serve upon the parties 
and the attorney general a copy of the final order, with a certificate of service. 

Whether or not the Court a11ows written closing arguments should have no bearing on the necessity 

of a final order. 

10. For purposes of appeal, a final order is also required with limited exceptions. See 

Florida Rule of Appellate Procedure Rule 9.142. Should Mr. Cannon receive a decision on the 

guilt phase issues or not, he will have to file a Notice of Appeal to protect his appellate rights and 

to prevent any future claims by the State that he is procedurally ba1Ted if he pursues relief at a later 

date. 

11. Mr. Cannon respectfully requests that regardless of judicial assignment, he be allowed 

to litigate bis properly raised guilt phase and intellectual disability claims. Mr. Cannon takes no 

position on the assignment of the case under this Circuit's local rules. 

12. This Court should follow the Fla. Rule Crim. Proc. 3.851(5) which provides, 

Case Management Conference; Evidentia,y Hearing. 

(A) Initial Postconviction Motion. No later than 90 days after the state files its 
answer to an initial motion, the trial court shall hold a case management conference. 

4 
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At the case management conference, the defendant shall disclose all documentary 
exhibits that he or she intends to offer at the evidentiaiy heating and shall file and 
serve an exhibit list of all such exhibits and a witness list with the names and 
addresses of any potential witnesses. All expert witnesses shall be specifically 
designated on the witness list and copies of all expe1t reports shall be attached. 
Within 60 days after the case management conference, the state shall disclose all 
documentary exhibits that it intends to offer at the evidentiary hearing and shall file 
and serve an exhibit list of all such exhibits and a witness list with the names and 
addresses of any potential witnesses. All expert witnesses shall be specifically 
designated on the witness list and copies of all expert reports shall be attached. At 
the case management conference, the trial court shall: 

(i) schedule an evidentia1y heating, to be held within 150 days, on claims listed by 
the defendant as requiring a factual determination; 

(ii) hear argument on any purely legal claims not based on disputed facts; and 

(iii) resolve disputes arising from the exchange of information under this 
subdivision. 

13. This Court should follow the procedure mandated above. If this Comt is inclined to 

grant Hurst relief as to the penalty phase based on the State's concession, the Court under the rules 

should then hold a Case Management Conference as to the remaining contested claims in the 

Defendant's 3.851 Motion, and proceed in accordance with the Rules. To transfer this case to a 

trial division and hold a penalty phase trial midstream in postconviction would deviate from the 

Florida Rules of Criminal Procedure. Rather than transfer this case to a ttial division, this Cou,t 

should schedule a Case Management Conference and adjudicate the remaining contested claims. 

If this case were to proceed to a penalty phase trial prematurely contraty to the rules, the case could 

return for adjudication and the grant of yet another trial: a whole new guilt phase and possible 

penalty phase trial following another guilty verdict. In the interest of adhering to the Rules, and in 

the interest of judicial economy, this Court should hold a Case Management on the remaining 

contested claims still in controversy on his pending 3 .851 Motion. 

5 
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14. The Defendant has no objection to the transfer of this case to another division, as long 

as that Division addresses and resolves the remaining contested claims in the 3 .851 Motion in 

accordance with the Rules. Once all contested claims have been adjudicated by the Court, the 

parties would have the right to appeal that final Order to the Florida Supreme Court. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing has been furnished by e-mail to 

al 1 counsel of record on August 31, 2017. 

ISi JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

ISi DAVID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state. fl .us 

ISi GREGORY W. BROWN 
GREGORY W. BROWN 
Fla. Bar. No: 86437 
brown@ccmr.state.fl.us 

CAPITAL COLLATERAL REGION AL 
COUNSEL - MIDDLE 

12973 N. Telecom Parkway 
Temple Terrace, FL 33637 

(813) 558-1600 
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Filing # 62983 115 E-Filed l 0/18/2017 11 : l 0:22 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. 

MARVIN CANNON, 
Defendant. 

I --------------

CASE NO.: 2010-CF-000663BXXXMX 

ORDER DENYING STATE'S MOTIONG TO ADOPT STATE'S RENUMBERING OF 
CLAIMS 

THIS CAUSE came before the Court on the State's Motion to Adopt State's 

Renumbering of Claims filed on July 17, 2017, by the Attorney General. The Court finds the 

Defendant's numbering scheme for their postconviction claims complies with Florida Rule of 

Criminal Procedure 3.85l(e) 

WHEREFORE IT IS 

ORDERED AND ADJUDGED that the State's Motion to Adopt State's Renumbering 

of Claims is DENIED. / 
~ 

DONEANDORDEREDthis ,~ dayof~---~2017. 

[ Copies on next page J 
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Copies to: 

Lisa Hopkins 
Assistant Attorney General 
Lisa.hopkins@myfloridalegal.com 
capapp@myfloridalegal.com 

James Beville 
State Attorney's Office 
BevilleJ@leoncountyfl.gov 

James Driscoll 
CCRC-Middle 
Driscoll@ccmr .state. fl. us 

David Hendry 
Assistant CCRC 
Hendry@ccmr .state. fl.us 

Gregory Brown 
Assistant CCRC 
Brown@ccmr.state.tl us 
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Filing # 62983364 E-Filed 10/1 8/2017 11 : 12:35 AM 

STATE OF FLORIDA 

V. 

MARVIN CANNON, 
Defendant. 

I - - - - - --- - ------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORlDA 

CASE NO. 2010-663-CFB 
FSC CASE NO. 13SC-46 

ORDER SETTING CASE MANAGEMENT CONFERENCE 

THJS CAUSE came before the Court on the Status Conference held on October 16, 2017, 

pursuant to Rule 3.85 l (c)(2) Florida Rule of Criminal Procedure, wherein the assigned judge 

shall hold a status conference at least every 90 days until the evidentiary hearing has been 

completed or the motion has been ruled on without a hearing. 

A case management conference has been scheduled for November 27, 2017. At the case 

management conference the Court will hear argument of counsel as to whether guilt phase claims 

raised in the defendant' s motion require a factual determination and argument on any purely 

legal claims not based on disputed facts. Two hours have been set aside for the case management 

conference. 

WHEREFORE IT IS 

ORDERED AND ADJUDGED that a case management conference shall be held on 

November 27, 2017 at 9:00 am., Courtroom 3H, at the Leon County Courthouse, 301 S. Monroe 

St., Tallahassee, FL. ( 
DONE AND ORDERED this - '-~ - day - ~ '---+-+-+ii---

NSJOSTROM 
IRCUIT JUDGE 
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Copies to 

Lisa Hopkins 
Assistant Attorney General 
lisa.hopkins@myfloridalegal.com 
capapp@myfloridalegal.com 

James Beville 
State Attorneys Office 
BevilleJ@leoncountyfl.gov 

James Driscoll 
CCRC•Middle 
Driscoll@ccmr.state. fl. us 

David Hendry 
Assistant CCRC 
Hendry@ccmr.state. flus 

Gregory Brown 
Assistant CCRC 
Brown@ccmr.state.fl.us 
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Filing # 63679076 E-Filed 11/02/2017 03:30:53 PM 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR GADSDEN COUNTY, FLORIDA 

CASE NO.: 2010-663-CFB 

STATE OF FLORIDA 

vs. 

MARVIN CANNON, 

Defendant. 

PROCEEDINGS: 

BEFORE: 

DATE: 

TIME: 

LOCATION: 

REPORTED BY: 

I 

TELEPHONIC STATUS CONFERENCE 

THE HONORABLE JONATHAN SJOSTROM 

October 16, 2017 

Commencing at 
Concluding at 

9:12 a.m. 
9:34 a.m. 

Leon county courthouse 
Tallahassee, Florida 

JULIE L. DOHERTY, RMR 
Notary Public in and for the 
State of Florida at Large 

JULIE L. DOHERTY, RMR 
official court Reporter 

Leon County Courthouse, Room 341 
Tallahassee, FL 32301 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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1 APPEARANCES 

2 REPRESENTING THE STATE: (VIA PHONE) 

3 

4 

5 

JAMES BEVILLE, ASSISTANT STATE ATTORNEY 
OFFICE OF THE STATE ATTORNEY 
1 EAST JEFFERSON STREET 
QUINCY, FLORIDA 32351 

6 REPRESENTING THE STATE: 

7 LISA HOPKINS, ASSISTANT ATTORNEY GENERAL 
OFFICE OF THE ATTORNEY GENERAL 

8 PL-01 THE CAPITOL 
TALLAHASSEE, FLORIDA 32399 

9 

REPRESENTING THE DEFENDANT: (VIA PHONE) 

GREGORY BROWN, ASSISTANT REGIONAL COUNSEL 

2 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JAMES L. DRISCOLL, JR., ASSISTANT REGIONAL COUNSEL 
CRIMINAL CONFLICT REGIONAL COUNSEL'S OFFICE 
12973 N. TELECOM PARKWAY 
TEMPLE TERRACE, FLORIDA 33637 

INDEX 

WITNESSES: PAGE: 

certificate of Reporter 18 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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3 

PROCEEDINGS 

THE COURT: All right. So this lS State of Florida 

v. Marvin cannon, 2010-CFB-0663. Let's -- let me just 

hear, is Mr. Beville on the phone? 

CCRC 

the 

MR. BEVILLE: Yes, ma'am -- or, yes, sir, sorry. 

THE COURT: That's all right, Mr. Beville. 

Do I have anyone for the defense on the phone? 

MR. BROWN: Yes, Judge. This lS Greg Brown from 

and I'm joined by James Driscoll. 

THE COURT: Thank you very much. Anybody else on 

phone? All right. very well. And counsel? 

MS. HOPKINS: Lisa Hopkins on behalf the Attorney 

General's office. 

THE COURT: All right. All right. Thanks very 

much. 

All right. so we're here trying to case manage this 

case . I think the issues are more or less joined now. 

Let me just ask hear from the State what your -- a 

s ummary of what you're proposing as far as resolving 

these post conviction motions . when I say "the State," I 

don't know whether that means the Attorney General or the 

office of the State Attorney. who wants to go first? 

MS. HOPKINS: Mr. Beville can go first, Your Honor. 

THE COURT: Mr. Beville, your thoughts? 

MR. BEVILLE: Judge, the State's position is to have 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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Your Honor resolve all the issues in the post conviction 

motions prior to going back for either resentencing or 

retrial 

THE COURT REPORTER: I can't hear Mr. Beville. 

THE COURT: Mr. Beville, if you could repeat it and 

speak up just a tad for the court reporter. 

MR. BEVILLE: My apologies. My position is to have 

Your Honor resolve all of the issues in the motion before 

the case gets sent back for either resentencing or 

retrial, depending on the court's rulings on the motion. 

THE COURT: And, Mr. Beville, if I'm following 

correctly -- so let me just - - all right. If I'm 

following correctly, you've suggested an evidentiary 

hearing . 

MR. BEVILLE: If that's what's required. I believe 

based on the Attorney General's response, we may not 

necessarily need an evidentiary hearing on every -- on 

every offer or any of the claims, but if that's what's 

required, then, yes, I would suggest we do that prior to 

going back to just a resentencing phase. 

I'm afraid that would put us in a resentencing 

phase, if we do that, then we may end up having to go 

back and do it again if Your Honor does grant any of the 

post conviction claims. so I'd rather just do it all at 

once, if that's the posture we end up having to be in. 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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THE COURT: All right. Fair enough. And from the 

Attorney General, do you wish to be heard as far as 

process? 

MS. HOPKINS: Your Honor, I'll rely on the response 

to the order to show cause. I believe I laid out two 

options that Your Honor could potentially take. 

our position is that everything needs to be kept 

together, not granted in part and then sent to another 

judge to resolve the rest. so it does need to stay 

together. But as far as how Your Honor wants to proceed, 

I'll defer to Your Honor. 

THE COURT: All right. And then let me just hear 

from the defense. 

MR . BROWN: Judge, we're 1n agreement that all of 

the claims need to be resolved together. And our 

position would be that the next step would be to set a 

case management conference where we could argue why we 

should be granted an evidentiary hearing on each claim 

and the State could argue against that. 

THE COURT: All right. Fair enough. And then let 

me just hear the State's motion -- let's go ahead and 

resolve today the motion to adopt the State's renumbering 

of the claims. I'll give each of you a brief opportunity 

to argue that. Is there any reason why I can't resolve 

that today? 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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MS. HOPKINS: I think we can resolve that today, 

Your Honor. 

6 

THE COURT: Excellent. so that's from you, I think, 

Ms. Hopkins. Do you want to just tell me -- let me just 

tell you my reaction to it. I read the rule, I read your 

motion. It seems to me what they're calling claim 1-1, 

1-2, 1-3, those things, what they're arguing is some 

version or analog of cumulative error. 

In other words, the way I understand it, and the 

defense can correct me if I'm wrong, but the way I 

understand the motion to vacate is each of those 

they're not saying that there's maybe I'm wrong, you 

can educate me. But I read this as saying not that each 

individual subclaim is -- entitles them entitles the 

defense to a new guilt phase trial, but that there's sort 

of cumulative error. And that's why they numbered the 

claims the way they did . 

Assuming that, does that change your view of it or 

is your view still all you get is -- all you get is 

individual numbers and not, you know, subclaims and small 

Roman numerals? 

MS. HOPKINS: Your Honor, I didn't take it as a 

cumulative error analysis. usually from what I've seen 

is that defense will usually raise a cumulative error 

argument as its own claim. That usually is held in 
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abeyance until resolution of either an evidentiary 

hearing or if there's summary denial, whichever Your 

Honor decides ultimately to do. 

The State did agree or did not object to an 

7 

evidentiary hearing on Claim 2. So it's our position 

that there would be an evidentiary hearing in this case, 

whether or not the other claims that the State argues 

could be summarily denied. 

THE COURT: And the evidence on -- let me fall back 

on that while I'm thinking about it. so that's 1-2 at 

Page 11 of their motion is a claim that law enforcement 

officer identified Mr. cannon as the person in the 

surveillance video and had known Mr. cannon the law 

enforcement officer had been a law enforcement officer 

for a number of years and had known Mr. Cannon from 

previous experience with him. 

what is the evidence the purpose of the 

evidentiary hearing would be prejudice, to determine 

prejudice and --

MS. HOPKINS: Also to determine what defense 

counsel's strategy was --

THE COURT: If there was a strategy. 

MS. HOPKINS: -- if there was a reason why they did 

not 

THE COURT: But, obviously, the record is the record 
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on that . 

MS. HOPKINS: Correct, Your Honor. 

THE COURT: we're not going to be taking additional 

evidence as to the officer's qualifications, or the 

officer's --

MS. HOPKINS: No, Your Honor. 

THE COURT: -- knowledge. All right. Fair enough. 

So prejudice and strategy. 

MS. HOPKINS: Yes, Your Honor. And my understanding 

was the officer testified that he had known him from the 

community for a number of years and that was the extent 

of how he described his relationship with him. He didn't 

say it was based on prior encounters as a law enforcement 

officer. He just said, I've known him in the community 

for a number of years, which is why the State thinks 

there needs to be an evidentiary hearing to determine 

what the strategy was, and also, ultimately, what the 

prejudice was. 

THE COURT: All right. Fair enough. So let me just 

hear from the defense. Am I wrong about the argument? 

Are each of the individual 1-1 separate bases for a new 

trial in your view or is it a cumulative sort of an 

analysis that you're suggesting? 

MR. BROWN: well, Judge, I think that you're 

essentially onto the basis of it. I would say that each 
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one individually could amount to a grounds for a new 

trial, but that the Court under Strickland is required to 

consider all of the errors in tandem. 

so that so 1n a sense it's not exactly correct to 

call it cumulative error because that's a separate 

analysis, but it's the same type of idea. And, I mean, 

what I would call it is cumulative prejudice. In order 

to decide whether or not the errors that were made in his 

trial prejudiced Mr. cannon, the court has to consider 

all of the errors and add up the prejudice to decide if 

he was afforded effective assistance of counsel under the 

sixth Amendment. 

THE COURT: All righty. Fair enough. All right. 

So 1s there anything else that you wanted to say as to 

other than -- that you haven't already said in your reply 

to the motion to adopt State's renumbering of claims? 

MR . BROWN: The only thing that I'd add, and it is 

,n my reply, but I'd just note that if the Court is going 

to find that our numbering is incorrect, then the court 

1s required to give us 30 days to amend. And so even if 

the Court has issue with our numbering scheme, the remedy 

is not to grant the State's renumbering, it directly in 

the rule says that we have 30 days to amend. 

THE COURT: All right. Fair enough. I'm going to 

go ahead and deny the motion to renumber. I think it 
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adequately follows the rule . 

MS. HOPKINS: Your Honor , how would -- would you 

like me to file an amended answer only in the -- just to 

adjust which of my claims respond to which of their 

claims? 

THE COURT: I think it's pretty plain. So -

MS. HOPKINS: Just so it's clear for the record, 

that's all. 

THE COURT: I just don't want -- I will do -- I will 

personally, without asking anybody else to draft it, I 

will personally do an order that says that it's plain 

from the substance of your response which portions of the 

language of the response apply to which of the --

MS. HOPKINS: Okay . 

THE COURT: 

more to the file. 

claims. I just don't want to add 

MS . HOPKINS: That's fine, Your Honor. I just 

wanted to make sure that it's clear for the record. So 

that's all. 

THE COURT: All right. Fair enough. And then last 

but not least , so we'll set -- let's go ahead and set the 

case management hearing that we need to set. Do you know 

1n the time line when that would need to be? 

MS. HOPKINS: I believe it's 90 days from the date 

of my response that was filed , which would be --
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July 17th was when my response was filed. 

THE COURT: So it's today. 

MS. HOPKINS: Yes. 

THE COURT: All right. 

MS. HOPKINS: But Your Honor, for good cause, can 

set it out, depending on the scheduling. we also had 

that other matter to address prior to setting the case 

management conference. 

THE COURT: "That other matter to address," what , s 

that? 

MS. HOPKINS: The order to show cause. we had to 

address that before. 

THE COURT: And that being the Hurst issue. 

MS . HOPKINS: Yes, Your Honor. 

THE COURT: So. 

MS. HOPKINS: so we can set the case management 

conference hopefully as soon as everyone is available to 

be available. I don't believe Mr. Cannon has to be 

present for that. so it's just everyone's availability. 

THE COURT: All right. And, you know, part of the 

issue I raised about -- and I'm quite persuaded that I 

need to address all of the claims, at least other than 

intellectual disability and resentencing claims. I have 

to do that, that's plain to me, before - - even though 

it's plain that I have no power to do anything other than 
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grant the relief under Hurst. 

So that being the case, why don't we since the 

State is conceding an evidentiary hearing on -- let me 

find it. 

MS. HOPKINS: It would be on their motion, Pages 11 

to 13. 

THE COURT: Fair enough. so let's go ahead on 

what's numbered Claim 1-2, which is the police officer's 

identification of Mr. cannon in the video, I'll go ahead 

and grant an evidentiary hearing on that. Let's go ahead 

and set the evidentiary hearing on that. I'll issue a 

written order on the other matters and --

MR. BROWN: Judge? 

THE COURT: Go ahead. 

MR. BROWN: This is the defense speaking. I think 

it's essential that we hold a case management conference 

for you to determine each and every claim that we are 

going to have an evidentiary hearing on. The Court can't 

decide -- I mean, obviously the State can concede that 

it's necessary on some claims but the Court can't decide 

without having a case management conference not to grant 

us an evidentiary hearing on all of our other claims. 

THE COURT: Can we treat what we're doing today as 

an evidentiary hearing? 

MR. BROWN: As a case management conference? 
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THE COURT: I'm sorry, as a case management hearing; 

I apologize. Yes, as a case management hearing. 

MR. BROWN: Judge, I would say that you can't do 

that. we would like to appear 1n person and present 

substantial argument as to which claims we should be 

granted an evidentiary hearing. And, you know, not only 

are we entitled to do that, but I think it will s ave the 

Court a lot of time in determining exactly which claims 

need to be litigated and which claims don't need to be 

litigated. 

THE COURT: All right. So let's do that, fair 

enough. Let's set a case management hearing for -- how 

far out are you proposing? 

MR . BROWN: The defense would ask for, ideally 

well, I'm just looking at my calendar, sometime in 

November. we're going to have to make travel 

arrangements so it's going to take some time . 

THE COURT: All right. So let's see. Is that what 

the Attorney General is seeking, too, sometime in 

November a case management hearing? 

MS. HOPKINS: That's fine, Your Honor. I brought my 

calendar with me. I can do sooner, Your Honor. If it's 

going to be here, I'm literally just down the s treet. I 

don't have to make travel arrangements. 

THE COURT: Mr . Beville, I'm going to set out -- and 
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how much time do we need for this case management 

hearing? 

14 

MR. BROWN: From the defense perspective, I think an 

hour would be satisfactory. 

THE COURT: An hour just for the defense's side of 

it or an hour total; meaning, a half hour for the defense 

and a half hour for the prosecution? 

MR. BROWN: I think about a half an hour. I mean, 

we could do an hour and a half total just to be safe, but 

I'm thinking about 30 minutes per s ide. 

THE COURT: All right. I'm going to go ahead and 

set out two hours. so two hours in November. 

Ms. Gauss -- there's Ms. Gauss. 

MS. GAUSS: Wednesday, November 8th at 9:00. 

THE COURT: Wednesday, November 8th is proposed at 

9:00. 

MS . HOPKINS: The Attorney General's office 1s 

available, Your Honor. 

THE COURT: The Attorney General's office i s 

available. Wednesday, November 8th, at 9:00, 

Mr . Beville? 

MR. BEVILLE: State Attorney's office can be 

available. 

THE COURT: And the defense, Wednesday, 

November 8th, at 9:00. 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 



Page 517

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. BROWN: can I have just a moment, Judge? 

THE COURT: Just a moment you shall have. 

(Pause.) 

15 

MR. BROWN: Judge, can I just have -- I need to run 

to my personal office to check my personal calendar 

because I know I have out-of-state travel plans, but I 

can't remember the date. can I just have about one 

minute? 

THE COURT: Yes, one minute you shall have. 

MR. BROWN: Thank you. 

(Pause.) 

MR. BEVILLE: Judge, while defense counsel is doing 

that, I have a jury selection that I need to get to about 

9:30. 

THE COURT: That is just fine, Mr. Beville. I think 

we can take it from here without you, except that 

MR . BEVILLE: If -- if there's a change in date, if 

y'all could just let me know, we'll find some way to make 

it work. 

THE COURT: Roger that. Thank you so much, 

Mr . Beville. 

MR. BEVILLE: Thank you Judge. 

(Mr. Beville leaves the conference call.) 

MR. BROWN: Judge? 

THE COURT: Yes. 
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MR. BROWN: I'm going to be out of the state on the 

8th through the 13th. I'd ask if we could do it either 

later in the week of the week of the 13th through the 

17th or any time the week of the 20th through the 24th. 

MS. HOPKINS: well, the 23rd and 24th are 

Thanksgiving. 

THE COURT: Hang on just a second. Ms. Gauss is 

going to see what we can do. 

MS. GAUSS: First available is Monday, 

November 27th. 

THE COURT: Monday, November 27. 

MS. HOPKINS: I'm available, Your Honor. 

THE COURT: Monday, November 27. 

MR . BROWN: Judge, that should work for the defense. 

THE COURT: At? 

MS. GAUSS: Nine? 

THE COURT: At 9 : 00 . we'll block out two hours, 

Monday, November 27th at 9:00. And anything else then 

from so the motion to renumber is denied. 

The case management conference is set for the 

purpose of determining what -- the extent to which I'll 

set an evidentiary hearing on the claims, other than 

intellectual disability, which we're just going to case 

manage that claim and acknowledge its existence since 

there's a going to be a Hurst remand anyway and -- or a 
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Hurst relief granted anyway. 

And anything else from the defense at thi s time? 

MR. BROWN: NO, Judge. I think we will plan on 

advising the court why we think you s hould handle the 

intellectual disability claim now. we'll argue that at 

the case management conference. 

THE COURT: And that i s fine. The procedural 

posture for resolving the intellectual disability claim 

we can talk about at the case management conference as 

well. 

Anything else from the attorney general? 

MS. HOPKINS: well, Your Honor, it's just the 

State's argument that anything pertaining to the penalty 

phase , since he is going to get a new penalty phase under 

Hurst, would be moot at this time so there doesn't need 

to be argument on it, but that can also be addressed at 

the Huff hearing . So I have nothing further. 

THE COURT: All right. Fair enough. Anything else 

from anyone else? All right. Thank you, folks. we're 

adjourned. 

(Hearing concluded at 9:34 a.m.) 
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Filing# 64656714 E-Filed 11/28/2017 12:25:24 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, CASE NO. 2010-CF-000663BXXXMX 

Plaintiff, 

v. 

MARVIN CANNON, 

Defendant. ______________ / 
DEFENSE WITNESS LIST AND EXHIBIT LIST 

Marvin Cannon, by and through undersigned counsel and pursuant to Fla. R. Crim. P. 

3.85 l (f)(5) hereby gives notice of the names and addresses of the following persons whom the 

defense may call as witnesses at the evidentiary hearing in this case, and a list of exhibits that Mr. 

Cannon intends to enter into evidence. The Defense notes that this Court has not definitively 

addressed whether the Court will hear at the evidentiary hearing Mr. Cannon's claim that he is 

intellectually disabled. Such decision, and the filing of the State's witness and exhibit list will 

potentially alter the witnesses and exhibits required by the Defense. Accordingly, Mr. Cannon 

request leave to amend this list if necessary. 

Witness List 

A. Lay Witnesses 

I. Armando Garcia 
Office of the Public Defender Second Jud. Cir. 
30 I S Monroe St Ste 40 I 
Tallahassee, FL 32301 - 1861 

2. Cylde Taylor, Jr. 
Taylor & Taylor P.A. 
2303 N Ponce de Leon Blvd Ste L 
Saint Augustine, FL 32084-2606 

1 
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3. Business Records Custodian for the School Board of Gadsden County 

B. Expert Witness 

I. Mark D. Cunningham, PH.D, ABPP (report attached) 
Medical Dental Building 
509 Olive Way, Suite 703 
Seattle, Washington 9810 I 

C. All witnesses listed by the State of Florida on its witness list 

D. All witnesses that previously testified at Mr. Cannon's trial 

Exhibit List 

1. Curriculum Vitae of Mark D. Cunningham, PH.D., ABPP. 

2. Affidavit of Mark D. Cunningham, PH.D., ABPP. 

3. Gadsden County School Records for Marvin Cannon. 

4. Any and all documents contained within the Record on Appeal. 

5. Any and all documents contained within the Trial Attorney Files provided to the State. 

Respectfully Submitted, 

S/GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr .state. fl. us 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.tl.us 

S/DAVID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr .state. fl. us 

2 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true copy of the foregoing has been furnished by hand 

delivery to all counsel of record on November 28, 2017. 

S/GREGOR Y W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
brown@ccmr.state.fl.us 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 · 
driscoll@ccrrir.state.f1.us 

S/DAVID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr .state. fl.us 

3 
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MARK D. CUNNINGHAM, PH.D., ABPP 
Board Certified in Clinical Psychology - Board Certified in Forensic Psychology 

American Board of Professional Psychology 

Medical Dental Building, 509 Olive Way, Suite 703 
Seattle, Washington 9810 I 

206-397-3848 
mdc@markdcunningham.com 

Li,•en.1ed psychologist: Alabama # I 564. A/ask,, #I 16954. Arizona #1662, Arkansas #98-/7P. Colorado #2305. Delaware #BI-000/047 [inacrive], 

Florida #PY8147, Idaho #PSY-379, 1//inois IIQ71-0060/ 0, Indiana #2004!376A, Iowa #1316, Louisiana #794, Nevada #PY0625, 

New York /IQ/ 71 I /-1 {inuctive]. Oregon #I 333. Pennsylvania #PS0/6942. Tennessee #2255, Texas #22351. Washington #P Y602074 I I 

Affidavit of Mark D. Cunningham, Ph.D., ABPP [dated November 10, 2017] 

I, MARK D. CUNNINGHAM, PH.D., ABPP, DECLARE AS FOLLOWS: 

l. I am a clinical and forensic psychologist licensed and qualified to practice 
psychology in the states of Florida, Alabama, Alaska, Arizona, Arkansas, Colorado, 
Delaware [inactive], Idaho, Illinois, Indiana, Iowa, Louisiana, Nevada, New York 
[inactive], Oregon, Pennsylvania, Tennessee, Texas, and Washington. I attach my 
curriculum vitae. I am over age 21. I have personal knowledge of the facts contained in 
this declaration and am competent to testify about them. 

2. Postconviction counsel for Marvin Cannon, James Driscoll, Esq., Greg Brown, 
Esq., and David Hendry, Esq., have requested that I provide expert evaluation of Mr. 
Cannon regarding capital sentencing mitigation and a potential Atkins claim that in 
October and November 2012 could have been presented to the Court pre-trial, Mr. 
Cannon's sentencing jury, and the Court in the Spencer hearing. 

Special Qualifications 

3. Board certification: l am one of approximately 320 psychologists in North 
America who are board certified in forensic psychology by the American Board of 
Forensic Psychology, a specialty board of the American Board of Professional 
Psychology (ABPP). This.credential is intended to signify the highest levels of expertise 
and practice in forensic psychology. I am one of approximately 1,200 psychologists who 
are board certified in clinical psychology by the American Board of Clinical Psychology 
(ABPP). 

4. Capital sentencing testimony: I have been recognized as a clinical and forensic 
psychology expert in testifying regarding capital sentencing determination issues including 
adverse developmental factors (i.e., "mitigation") and violence risk assessment (i.e., "future 
dangerousness") in both state and federal courts. I have testified as a clinical and forensic 
psychology expert regarding sentencing determination issues in approximately 160 state 
capital cases and approximately 55 federal capital cases. I have been recognized as an 
expert in clinical and/or forensic psychology in state and/or federal district courts in 
Florida, Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Georgia, Idaho, 
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Illinois, Indiana, Iowa, Kansas, Louisiana, Maryland, Massachusetts, Michigan, Missouri, 
New Jersey, New Mexico, New York, North Carolina, Nevada, Ohio, Oklahoma, 
Oregon, Pennsylvania, Puerto Rico, South Carolina, Tennessee, Texas, Virginia, 
Washington, West Virginia, and Wyoming. I have never failed to qualify as an expert in 
clinical and/or forensic psychology where such qualification has been extended by the 
Court . 

. 5. Evaluations of Atkins issues: I have provided reports, affidavits/declarations, 
and/or testimony regarding Atkins-related issues or detenninations in approximately 40 
capital cases in state or federal courts. 

6. Scholarship regarding capital sentencing considerations: As my curriculum 
vitae will demonstrate, I am extensively involved in research and the authoring of 
scholarly publications relevant to evaluations at capital sentencing. These scholarly 
publications include peer reviewed papers addressing standards of practice and complex 
considerations specific to evaluations of mitigating factors in capital cases, as well as 
evidentiary standards and associated scientific support for various violence risk 
assessment methodologies at capital sentencing. I am the invited author of Evaluation at 
Capital Sentencing (2010), a volume in the Oxford University Press series of texts on 
"Best Practices" in forensic mental health evaluations. I am first author of the chapter on 
forensic psychology evaluations in death penalty cases in the well-regarded 12-volume 
Handbook of Psychology (2003, 2013), as well as author of chapters on capital 
sentencing evaluations in other edited texts. I was the guest editor for a special issue 
regarding capital sentencing considerations for the Journal of Psychiatry and Law. 

7. Scholarship regarding evaluations intellectual disability: I have authored or 
coauthored scholarly publications for edited texts and peer-reviewed scientific journals 
addressing considerations and standards in evaluations of intellectual disability in a capital 
context. These publications include: 

Cunningham, M. D. (2010). Evaluation for capital sentencing. A volume in the 
Oxford best practices in forensic mental health assessment series, Series Editors: 
A. Goldstein, T. Grisso, and K. Heilbrun. New York: Oxford University Press. 

Macvaugh, G. S., Cunningham, M. D., & Tasse, M. J. (2014). Professional issues 
in Atkins assessments. In E. Polloway, (Ed.), The death penalty and intellectual 
disability: A guide. Washington: American Association on Intellectual and 
Developmental Disabilities. 

Cunningham, M. D., & Goldstein, A. M. (2013). Sentencing determinations in 
death penalty cases. In R. Otto (Ed.), Forensic psychology (vol. 11 of 12). I. 
Weiner (Ed.), Handbook of psychology, 2nd edition (pp. 473-514). New York: 
John Wiley & Sons. 
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Cunningham, M. D., & Tasse, M. (2010). Looking to science rather than 
convention in adjusting IQ scores when death is at issue. Professional 
Psychology: Research and Practice, 41 (5), 413-419. doi:10.1037/a0020226 

8. Recognition of scholarship and practice: My scholarly contributions and 
exemplary professional practice have been noted by my peers. I am the 2012 co-recipient 
of the National Register of Health Service Psychologists A. M Wellner, Ph.D. Lifetime 
Achievement Award. This annual award is the highest honor bestowed, from among 
12,000 Registrant psychologists, by the National Register to commemorate numerous and 
significant contributions to psychology during a distinguished career. 1 am the recipient 
of the highly prestigious 2006 American Psychological Association Award for 
Distinguished Contribution to Research in Public Po/icy. The American Psychological 
Association, a professional organization of 160,000 members, confers this award on one 
psychologist annually who has made distinguished empirical and/or theoretical 
contributions to research in public policy, either through a single extraordinary 
achievement or a lifetime of work. I was awarded the 2005 Texas Psychological 
Association Award for Outstanding Contribution to Science. This is an annual award in 
recognition of significant scientific contribution in the discovery and development of new 
information, empirical or otherwise, to the body of psychological .knowledge. I am a 
Fellow of the American Psychological Association, a peer-reviewed distinction reflecting 
outstanding contribution to the profession of psychology at a national level. I was the 
recipient of the 2004 National Association of Sentencing Advocates John Augustus 
Award. 

9. Graduate-course teaching regarding intellectual assessment: I instructed a 
graduate level course in individual intellectual assessment as an assistant professor of 
psychology during my tenure at Hardin-Simmons University. 

10. Disclosure: At the outset of my interviews of Mr. Cannon and third parties, I 
advised that though I was retained as an agent of Mr. Cannon's postconviction counsel, 
my findings might not be favorable for him. I additionally advised that if I were called as 
a witness by his counsel, any information I had obtained from him or any other source 
could be disclosed. In the absence of specific authorization from counsel, I did not 
inquire of Mr. Cannon regarding his account of the offense of conviction. As ample 
information regarding this offense is available from the records, the absence of Mr. 
Cannon's offense account has negligible impact on an evaluation of adverse 
developmental factors (i.e., mitigation) or whether he is a person with intellectual · 
disability (i.e., mental retardation). 
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11. Procedures of evaluation: 

Interviewed, tested, and/or rating forms: 

Name Relationship Duration Date 
(in minutes) 

Marvin Cannon Defendant 282 08/22/16 
105 08/23/] 6 

WAIS-IV, SB-5, WRAT-4, TOMM 01/06/17 

Dora Mae Cannon 
Johnny Lee Cannon, Sr. 
Johnny Lee Cannon, Jr.* 
Kelvin James Cannon* 
Latasha Cannon Britt* 
Curtis Eugene Banks 

Mother 
Father 
Brother 
Brother 
Sister 
Mat. half-brother 

* Also completed the ABAS-3. 

Records reviewed: 

INTERVIEW BINDER 
I. Cannon v. State, 180 So.3d 1023 (2015) 
2. Sentencing Order 
3. Marvin Cannon TOMM Completed Form 

85 
45 
55 

127 
43 
40 

01/07/17 
01/08/17 
01/07/17 
01/07/17 
01/07/17 
01/08/17 

4. Marvin Cannon WRAT4 Completed Record Form (Blue Test Form) 
5. Marvin Cannon WAIS-IV Completed Record Form 
6. Marvin Cannon Stanford Binet - 5 Completed Record Form 
7. ABAS-3 Completed Forms and Score Reports 

a. Latasha Cannon Britt (Sibling) 
b. Kelvin Cannon (Sibling) 
c. Johnny Cannon (Sibling) 

BINDER 1 
1 . Record on Appeal - Case History Detail 
2. Record on Appeal - Master Index 
3. Appeal Record (VOL 001 of017) 
4. Appeal Record (VOL 002 of017) 

BINDER2 · 
I. Exhibits (VOL 003 of017) 

BINDER3 
I. Transcript from Jury Trial 10/03/2012 (VOL 008 of017) 
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BINDER4 
1. Transcript from Jury Trial 10/03/2012 (VOL 009 of 0 17) 
2. Transcript from Jury Trial 10/04/2012 (VOL 010 of 017) 
3. Transcript from Jury Trial 10/04/2012 (VOL 011 of017) 

BINDERS 
I. Transcript from Jury Trial 10/05/2012 (VOL 012 of 017) 
2. Transcript from Jury Trial 10/08/2012 (VOL 013 of 017) 
3. Transcript from Jury Trial 10/09/2012 (VOL 014 of 017) 

BINDER6 
I. Transcript from.Jury Trial 10/10/2012 (VOL 015 of017) 
2. Transcript from Spencer Hearing 11/02/12 (VOL 016 of0I 7) 
3. Transcript from Sentencing Hearing 11/15/12 (VOL 017 of 017) 
4. Container List/Transmittal Sheet/CD 
5. Scanning Request Form 
6. Baya Harrison - Emails 

BINDER7 
1. Dr. Leland's Testing Records from 2012 
2. Marvin Cannon's School Records - Shanks Middle School 
3. Cannon Gadsden County School Records ESE and Cum File rec'd 8-3-16 
4. Cannon - Educational Status Report (4.22.02) + BETA III Test 
5. FL Supreme Court Ruling re Freddie Hall · 
6. Curtis Banks (Sibling) School Records 
7. Kelvin Cannon (Sibling) School Records 
8. Lee A. Monroe (Sibling) School Records 
9. Latasha Cannon (Sibling) School Records 
10. Johnny.Cannon Jr. (Sibling) School Records 
11. Donna Cannon (Sibling) School Records 
12. Cannon Family Summary by Investigator William Cordova 
13. Marvin Cannon - Siblings Years in Prison 

Numbering of paragraphs is subsequently discontinued. 
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Intellectual DisabUity (formerly Mental Retardation) 

Conclusion: Marvin Cannon is a person with intellectual disability as per diagnostic 
criteria of DSM-IV-TR, AA/DD, and DSM-5. 

The above conclusion rests on three .findings: 

1. IQ testing of Marvin Cannon demonstrates significantly subaverage intellectual 
functioning that meet diagnostic criteria for intellectual disability. 

2. Assessment of Marvin Cannon's adaptive functioning reflects deficits in adaptive 
skills that qualify for a diagnosis of intellectual disability. 

3. The onset of Marvin Cannon's intellectual deficiency and adaptive skill deficits was 
during the developmental period (i.e., prior to the age of 18). 

Diagnostic criteria for intellectual disability (formerly mental retardation) 

American Association on Intellectual and Developmental Disabilities (AAJDD): 
American Association on lntellectual and Developmental Disabilities (AAIDD), formerly 
American Association of Mental Retardation (AAMR), defines intellectual disability 
[ American Association on Intellectual and Developmental Disabilities. (20 l 0) 
Intellectual disability: Definition, classification, and systems of supports (l J th ed.). 
Washington, DC: Author.] as: 

Intellectual disability is characterized_ by significant limitations both in intellectual 
functioning and in adaptive behavior as expressed in conceptual, social, and 
practical adaptive skills. This disability originates before age 18. (at 5) 

The intellectual functioning criteria for diagnosing intellectual disability (AAIDD, 2010) 
is specified as: 

The "significant limitations in intellectual functioning" criteria for a diagnosis of 
disability is an IQ score that is approximately two standard deviations below the 
mean, considering the standard error of measurement for the specific instruments 
used and the instruments strengths and limitations. (at 31) 

The utilization above of "approximately" provides for the standard error of measurement 
(SEM), i.e., IQ ~ 75. 

· Adaptive behavior is defined by AAIDD (2010) as: 

The collection of conceptual, social, and practical skills that have been learned 
and are performed by people in their everyday lives. (at 43) 
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Examples of the above adaptive arenas are further described by AAIDD (2010): 

Conceptual skills: language; reading and writing; and money, time, and nwnber 
concepts 

Social skills: interpersonal skill, social responsibility, self-esteem, gullibility, 
naivete (i.e., warines_s), follows rules/obeys laws, and avoids being victimized, 
and social problem solving 

Practical skills: activities of daily living (personal care), occupational skills, use 
of money, safety, health care, travel/transportation, schedules/routines, and use of 
the telephone {at 44) 

The use or typical performance of relevant skills, rather than simply the acquisition of 
skills, is emphasized in this AAIDD (20 l 0) definition: 

The assessment of adaptive behavior focuses on the individual's typical 
performance and not their best or assumed ability or maximum performance. (p. 
47) 

Significant limitations in adaptive behavior are operationally defined (AAIDD, 2010) as: 

... performance that is approximately two standard deviations below the mean of 
either ( a) one of the following three types of adaptive behavior: cone:eptual, 
social, or practical or (b) an overall score on a standardized measure of 
conceptual, social, and practical skills. The assessment instrument's standard error 
of measurement must be considered when interpreting the individual's obtained 
scores. (at 43) 

Diagnostic and Statistical Manual - 4th Edition, Text Revision (DSM-IV-TR, 2000): 
According to the Diagnostic and Statistical Manual of Mental Disorders, 4th Edition, Text 
Revision (DSM-IV-TR, 2000), the diagnostic text that was being utilized at the time of 
trial in 2012, a diagnosis of mental retardation required significantly subaverage 
intellectual functioning (approximately two standard deviations below the mean); 
concurrent deficits in adaptive functioning in at least two areas ( communication, self
care, home living, social/interpersonal skills, use of community resources, self-direction, 
functional academic skills, work, leisure, health, and safety); and onset before age 18. 
There is a standard error of measurement, or inherent error, associated with an IQ score. 
For this reason, DSM-IV-TR specified that a diagnosis of Mental Retardation could be 
made when an IQ score falls between 70-75, ifthere are concurrent significant deficits in 
adaptive behavior. 
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Note that prong two regarding adaptive functioning under DSM-IV-TR specified 
qualifying deficits in at least two of 11 more specific arenas, rather than one of three 
more broadly defined arenas. 

Diagnostic and Statistical Manual - 5th Edition (DSM-5): In 2013, the American 
Psychiatric Association, reflecting current understandings of diagnostic categories and 
criteria, published the Diagnostic and Statistical Manual - Fifth Edition (DSM-5). DSM-
5 broadly adopted AAIDD diagnostic criteria for intellectual disability (formerly mental 
retardation). DSM-5, however, allows for greater application of clinical judgment in 
making this diagnosis in situations where adaptive functioning is impaired, but the IQ 
score is above 75. More specifically: 

Intellectual disability (intellectual developmental disorder) is a disorder with 
onset during the developmental period that includes both intellectual and adaptive 
functioning deficits in conceptual, social, and practical domains. The following 
three criteria must be met: 

A. Deficits in intellectual functions, such as reasoning, problem solving, 
planning, abstract thinking, judgment, academic learning, and learning from 
experience, confirmed by both clinical assessment and individualized, 
standardized testing. 

B. Deficits in adaptive functioning that result in failure to meet 
developmental and socio-cultural standards for personal independence and social 
responsibility. Without ongoing support, the adaptive deficits limit functioning in 
one or more activities of daily life, such as communication, social participation, 
and independent living, across multiple envi,ronments, such as home, school, 
work, and community. 

C. Onset of intellectual and adaptive deficits during the developmental 
period. ( at 3 3) 

DSM-5 further explained a more flexible approach to th.e IQ score prong of the diagnostic 
criteria: 

IQ test scores are approximations of conceptual functioning but may be 
insufficient to assess reasoning in real-life situations and mastery of practical 
tasks. For example, a person with an IQ score above 70 may have such severe 
adaptive behavior problems in social judgment, social understanding, and other 
areas of adaptive functioning that the person's actual functioning is comparable to 
that of individuals with a lower IQ score. Thus, clinical judgment is needed in 
interpreting the results of IQ tests. (at 37) 
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Regarding the IQ score that may demonstrate intellectual disability, DSM-5 specified: 

Individuals with intellectual disability have scores of approximately two standard 
deviations or more below the population mean, including a margin for 
measurement error (generally +5 points). On tests with a standard deviation of 15 
and a mean of 100, this involves a score of 65-75 (70 ± 5) .. .Invalid scores may 
result from the use of brief intelligence screening tests or group tests. ( at 3 7) 

Regarding the IQ score that may demonstrate intellectual disability, DSM-5 
acknowledges both the standard error of measurement (SEM) and the Flynn effect: 

Individuals with intellectual disability have scores of approximately two standard 
deviations or more below the population mean, including a margin for 
measurement error (generally +5 points). On tests with a standard deviation of 15 . 
and a mean of 100, this involves a score of 65-75 (70 ± 5). Clinical training is 
required to interpret test results and assess intellectual performance. 

Factors that may affect test scores include practice effects and the "Flynn effect" 
(i.e., overly high scores due to out-of-date test norms). (at 37) 

A diagnosis of intellectual disability (formerly mental retardation) thus relies, for one 
prong of the diagnostic criteria, on the IQ score(s) from an individually-administered, 
well-standardized, multi-subtest instrument assessing a broad spectrum of abilities that 
cumulatively provide a Full Scale IQ score. Such contemporaneous instruments include 
the Wechsler Adult Intelligence Scale, Fourth Edition (WAIS-IV) and the Stanford Binet 
Intelligence Scale, Fifth Edition (SB-5). Brief intelligence tests or screening instruments 
lack the comprehensive coverage of multiple arenas that comprise intelligence. 

Explanation of.findings regarding Intellectual Disability: 

1. IQ testing of Marvin Cannon demonstrates significantly subaverage intellectual 
functioning. 

Before discussing Mr. Cannon's IQ scores, it must be emphasized that the interpretation 
of an IQ score(s) is not a clerical enterprise. In other words, interpretation of an IQ score 
is not simply a matter ofreciting it in relation to a purported diagnostic standard. More 
specifically, it cannot be assumed that the observed score can be relied upon as valid 
without consideration of the psychometric properties of the test and the age of the 
associated norms. Three psychometric features ofIQ scores are among these important 
psychometric properties. 

a. Standard Error of Measurement: First, Mr. Cannon's Full Scale IQ scores must be 
interpreted in light of the Standard Error of Measurement (SEM). The SEM reflects the 
inherent inaccuracy of any test instrument. In other words, though the precision of an 
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exact IQ measurement would simplify diagnostic eligibility, this is beyond the 
psychometric properties of the test. More accurately, there is a range of scores that can be 
specified with a given probability (i.e., usually 90% or 95% confidence interval) as 
reflecting the psychometrically "true" score. "True" in this context reflects the 
consistency of that test result, not its validity. The 95% confidence interval around the 
observed full scale IQ score is generally ± 5, with a slight biasing toward the mean. 

b. Flynn effect: Another important consideration in the interpretation of an observed IQ 
score is norm obsolescence (known as the Flynn effect). The Flynn effect is a well
established finding that IQ scores are inflating (becoming increasing over-estimates) by 
approximately 0.3 points per year from the date of test standardization to the date of test 
administration (AAIDD, 2010; APA [DSM-5], 2013; Cunningham & Tasse, 2010; Flynn, 
1984a, 1984b, 1987, 1998; 2000, 2006; Kaufman, 2010, Trahan et al., 2014, Pietschnig & 
Voracek, 2015). Thus, an individual's IQ score becomes artificially increased as a 
function of when the intelligence test was administered relative to the date in which it 
was standardized. For example, assume an IQ test is standardized in 1972 and the mean 
IQ score is established as 100. If the same instrument were standardized 15 years later, 
the mean, based on the contemporary sample, would be 104.5 (15 years x .3 per year = 
4.5), not 100. Two standard deviations below the mean (i.e., "significantly subaverage") 
in this example, using the contemporary norms, is 74.5, not 70. 

Though not unanimous (e.g., see Hagan, Drogan, & Guillmet, 2010, for what McGrew, 
2015, characterized as a "minority position" in the professional literature), a consensus 
among scholars supports correcting IQ scores for progressive norm obsolescence (i.e., the 
Flynn effect), particularly in high-stakes determinations such as Atkins cases. lllustrative 
of this consensus: 

Macvaugh and Cunningham (2009) articulated recommendations for best practice in 
Atkins assessments, including: 

Practice recommendation 6. Though recognizing that there is debate among 
forensic practitioners regarding this issue, as well as inconsistent court rulings, we 
believe that the Flynn Effect has gained sufficient scientific acceptance that this 
factor should be described in Atkins assessments and that Flynn-corrected IQ 
scores (including the 2.34 adjustment of WAIS-III Full-Scale IQ score) should be 
reported in addition to observed scores. This recommendation is consistent with 
providing the court with scientific perspectives that will facilitate a more 
complete understanding of IQ scores. 

Cunningham and Tasse (2010) concluded: 

The death implications of Atkins evaluations and the application of best science 
call for supplementary reporting of IQ scores that are adjusted in light of 
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progressively inflating norms when describing intellectual assessments in a 
capital context. 

Kaufman, highly-respected intelligence testing scholar and editor of a special issue of the 
Journal of Psychoeducational Assessment (2010) addressing correction for the Flynn 
effect, concluded: 

I respect the diversity of opinion on the topic of capital punishment, and the 
statistical complexity that surrounds the FE [Flynn effect], but I am firmly in the 
camp with Reynolds et al. (2010), Fletcher et al. (2010), and Flynn (2006, 2007, 
2009b) that IQs obtained on outdated norms should be adjusted for the FE in 
capital punishment cases. ( at 500) 

The FE [Flynn effect] is a fact, even if its cause is elusive, and it must be 
considered carefully when making high stakes decisions such as the death penalty. 
"If the Flynn effect is real, the failure to apply the Flynn correction as we have 
described it is tantamount to malpractice. No one's life should depend on when an 
IQ test was normed" (Reynolds et al., 2010). (at 503) 

Schalock et al. (2012), in AAIDD 's User's guide: Intellectual Disability - Definition, 
classification, and systems of support, specify: 

Both the 11 th edition of the manual and this User's Guide recommend that in 
cases in which a test with aging norms is used as part of a diagnosis of ID, a 
corrected Full Scale IQ upward of 3 points per decade for age of the norms is 
warranted [citations omitted]. (at 23) 

Trahan et al. (2014) concluded from a meta-analysis of 285 studies: 

These results supported previous estimates of the Flynn effect and its robustness 
across different age groups, measures, samples, and levels of performance. ( at 
1332) 

For the present, the need to correct IQ test scores for norms obsolescence in high
stakes decision making is abundantly clear. At average levels of IQ, a score 
difference of 95 and 98 is not critical. However, in capital punishment cases, life 
and death may reside on a 3-point difference of 76 versus 73, or 71 versus 68. 
This becomes especially important when IQ test scores are compared across a 
broad period of time and when IQ test scores obtained in childhood are brought to 
bear on an adult obtained score. Correcting for norms obsolescence is a form of 
scaling to the same standard. Weight standards often are adjusted each decade 
because people get larger over time. For these changes, the critical decision points 
are changed for obesity. For intellectually disability, we could (in theory) use the 
same test over time. Thus, if a child were assessed in 2013 with the WISC- R 
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standardized in 1973, we could adjust the mean to I 09 (SD "" 15) and the cut point 
for intellectual disability to 79 (3 points). Because the convention in our society is 
to use a cut point of 70, corrections for norms obsolescence (i.e., the Flynn effect) 
must be made. 

The existence of unknown factors that influence the Flynn effect should not 
obscure the major findings of this study: The mean value of the Flynn effect 
within the modem set centered around 3 points per decade, most of the estimated 
distribution of true effects was larger than zero, and the standard error of this 
estimate is 0.35 (resulting in a 95% CI that extends about .7, rounded to 1 point, 
on either side of 3 points per decade). These findings are consistent with previous 
research and with the argument that it is feasible and advisable to correct IQ 
scores for the Flynn effect in high-stakes decisions. (at 1352) 

McGrew (2015), writing in a text published by AAIDD, observed: 

Not only is there scientific consensus that the Flynn effect is a valid and real 
phenomenon, there is also consensus that individually obtained IQ scores derived 
from tests with outdated norms must be adjusted to account for the Flynn effect. 
(at 160) 

... the current best estimate ofIQ norm obsolescence, and the recommended Flynn 
effect adjustment, is 3 points per decade, or 0.3 points per year. (at 163) 

c. Flexibility in IQ score in ID diagnosis: Both the SEM and Flynn effect illustrate that 
an IQ score may lack the preciseness to be utilized as a hard cut-off in making a 
diagnosis of intellectual disability. Further, DSM-5 cautions against applying rigid IQ 
score cut-offs in the diagnosis of Intellectual Disability. To detail: 

IQ test scores are approximations of conceptual functioning but may be 
insufficient to assess reasoning in real-life situations and mastery of practical 
tasks. For example, a person with an IQ score above 70 may have such severe 
adaptive behavior problems in social judgment, social understanding, and other 
areas of adaptive functioning that the person's actual functioning is comparable to 
persons with a lower IQ score. Thus, clinical judgment is needed in interpreting 
the results of IQ tests. [at 37) 

Full-scale individually administered tests of intelligence: 

The chart below details Mr. Cannon's performance on individually administered, well
standardized, well-respected, multi-subtest measures of his intellectual capability. These 
scores reflect his Full Scale IQ (FS IQ) performance on six administrations utilizing four 
different intelligence tests: 
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1. Stanford-Binet, Fourth Edition (SB-4) 
2. Wechsler Intelligence Scale for Children, Third Edition (WISC-III) 
3. Wechsler Adult Intelligence Scale, Fourth Edition (w AIS-IV) 
4. Stanford-Binet, Fifth Edition (SB-5) 

Date Age Test FSIQscore FE corrected FSIQ 
(standardized) (95%SEM) (95%SEM) 

School-based assessments: 

05/93* 14 SB-IV (1984) 73/75** (68-78) 70 (65-75) 
05/93* 14 WISC-Ill (1989) 62 (58-69) 6 1 (57-68) 
12/95* 16 WISC-Ill (1989) 61 (57-68) 59 (55-66) 

Capital/Atkins-related assessments: 

04/12 33 WAIS-IV (2007) 77*** (73-82) 75.5 (71-8 l ) 
01/17 37 WAIS-IV (2007) 72 (68-77) 69 (65-72) 
0 1/17 37 SB-5 (2001) 72 (69-77) 67 (64-72) 

*Dr. Leland and defense counsel were apparently unaware of these IQ assessments of 
Mr. Cannon during his school years, as they were not referenced in testimony or Spencer 
Hearing briefing. 

**The SB-IV standard score reflected M = 100, standard deviation = 16. Converting this 
to the standard score metric of the other IQ instruments (i.e., s.d. = 15) produces a 
standard score of 75 rather than 73. 

***Dr. Leland made an error in scoring a response on the Vocabulary subtest, however 
correcting for this did not change the IQ score. Dr. Leland also failed to fully complete 
the record form during the administration of the test, limiting the ability to scrutinize 

· administration/scoring. 

Variability in IQ test scores from one battery to another is frequently observed. In a meta
analysis of 18 studies (n = 2,006 persons) investigating IQ scores among persons of low 
intelligence (IQ< 80), 43% had IQ scores change by more than 6 points and 14% had IQ 
scores change by 10 points or more (Whitaker, 2008). 

Examination of the above six Full Scale IQ scores from four instruments reveals that five 
of Mr. Cannon's Full Scale IQ scores are at or below "approximately two standard 
deviations below the mean" (IQ.'.:: 75) and a sixth (Leland WAIS-IV) is on the cusp. 
When corrections for norm obsolescence a,re applied, five of six are IQ < 70, and the 
outlier (Leland WAIS-IV) is on the cusp ofIQ .::: 75. 
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Composite Full Scale IQ score: As is apparent from the above chart and discussion, the 
WAIS-IV Full Scale IQ score obtained by Dr. Leland was five points higher than the 
score Mr. Cannon demonstrated when I assessed him with the same instrument and with 
the SB-5. A statistical formula (Schneider 2012, 2013) can be applied to 
integrate/combine IQ scores. Application of this formula to the observed WAIS-IV and 
SB-5 Full Scale IQ scores obtained from Mr. Cannon (2012-2017) yields a composite 
Full Scale IQ score of 72.66 ± 3.53 (95% C.I.). With application of the SEM, the 
composite Full Scale score range extends into IQ < 70. Application of this formula to 
the norm-obsolescence corrected Full Scale scores yields a composite Full Scale IQ score 
of 69.2 ± 3.53. This corrected composite Full Scale score reflects IQ< 70, even 
without consideration of SEM. 

Screening or narrow-band intelligence measures: On two occasions in Florida DOC, 
2002 and 2006, Mr. Cannon was evaluated with the Beta-III (1999). In both 
administrations, bis standard score (M == 100, s.d. = 15) was 77. There are a number of 
caveats in interpreting this performance. 

Emphasis on nonverbal abilities: The Beta-Ill is a paper and pencil test that can be 
administered in a group format and emphasizes nonverbal intellectual capabilities: "a quick 
measure of nonverbal intellectual abilities" (publisher). Accordingly, it examines only a 
portion of the capabilities that comprise full-scale intelligence. Consistent with these 
limitations, Florida DOC utilized the Beta-III as only a screening instrument. As a result of 
these limitations, the Beta-III would not qualify as a valid measure to support a diagnosis of 
ID/MR under DSM-IV-TR, DSM-5, or AAIDD criteria. DSM-5 cautioned regarding such 
instruments: "Invalid scores may result from the use of brief intelligence screening tests 
or group tests" (at 37). 

Flynn effect: Beta-III scores must also be interpreted in light of norm obsolescence (Flynn 
effect). The effects of norm obsolescence appear to be more pronounced for measures of 
nonverbal abilities (i.e., fluid intelligence, 0.41 points annually) than verbal abilities 
( crystallized intelligence, 0.21 points annually), e.g., see Pietschnig and Voracek, 2015. 
Thus, the extent to which Beta-ill scores over-estimate IQ is likely greater than the 0.3 
points per year observed for full scale IQ scores. At the time of the 2002 administration of 
the Beta-III, this instrument was at least 4 years from standardization (i.e., score correction 
of 1-2 points). In 2006, the Beta-Ill was at least 8 years from standardization (i.e., score 
correction of2-3 points). The corrected Beta-III standard scores earned by Mr. Cannon 
would thus be 74-76 or lower. 

Enlarged SEM: Because it is a narrow-band test, the reliability (consistency) of the Beta
III is lower than is observed with the Wechsler or Stanford-Binet scales (i.e., 0.91 vs. 
0.99). As a result the Standard Error of Measurement is much wider for the Beta-lll. At 
the 95% confidence interval, the Beta-III SEM is± 9 ( 1.96 x 4.5) - i.e., there is a 95% 
likelihood that Mr. Cannon's Beta-Ill score lies between 68 and 86. If this± 9 range is 
applied to the Flynn-corrected scores, his Beta-III score is between 65-85 (95% CJ.). 
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Should the Beta-III be utilized to address prong I for a diagnosis of ID/MR, that 
eligibility range would be Beta-Ill IQ::: 79, a range that Mr. Cannon's performance falls 
within, even when not corrected for the Flynn effect. 

The emphasis of the Beta-III on nonverbal abilities rendered this instrument particularly 
vulnerable to over-estimating Mr. Cannon's IQ. Administrations of the WAIS-IV in 2012 
and 2017 (detailed above) revealed Perceptual Reasoning (nonverbal) scale scores that were 
22 points and 18 points higher than scales scores on the Verbal Comprehension scale. 

Finally, there are irregularities in the scoring of the 2006 Beta-III record form. The original 
scoring is crossed out/written over for three of five raw scores, two scale scores, the sum of 
scale scores, and the Beta IQ score. Even after these corrections, inspection of the record 
form revealed errors on two raw score totals. These features render the results reported on 
this administration of dubious validity. 

Effort assessment: Several factors support a conclusion that Mr. Cannon was making a 
good effort in the assessments performed by ~he present examiner on 01/06/17. First, my 
assessment of Mr. Cannon included "effort testing" (i.e., malingering assessment), 
utilizing the Test of Memory Malingering (TOMM). Mr. Cannon's performance on this 
test was consistent with excellent effort, as he scored 46 out of 50 on Trial I and 50 out 
of 50 on Trial 2. Second, Mr. Cannon appeared to be making a good effort on the tasks as 
appraised by my clinical observation. Third, Mr. Cannon's IQ testing performance was 
consistent with the adaptive skill descriptions and ratings of third parties. 

Thus effort testing, clinical observation, and observations of adaptive skills support the 
validity of the WAIS-IV and SB-5 Full Scale IQ scores obtained during my assessment of 
him and exclude poor effort or malingering as an explanation. 

Historical diagnosis of Intellectual Disability: The above conclusion that Mr. Cannon 
meets the significantly sub-average IQ score diagnostic criteria is a replication of the 
finding of school-based assessments during Mr. Cannon's teens. More specifically, 
Gadsen County school records regarding Mr. Cannon reflect the 1995 evaluation of 
Charlotte Johnson-Davis, Ph.D., School Psychologist, detailing both IQ scores and 
adaptive functioning scores consistent with "Mentally Handicapped" (i.e., educational 
terminology for mental retardation to reduce labeling stigma). On 04/07/98, Mr. 
Cannon's primary educational "exceptionality" was specified as "Educable Mentally 
Handicapped" (i.e., educational terminology for mild mental retardation). Elsewhere in 
his 1998 Gadsden County middle school records (Bates 000536), Mr. Cannon's 
"exceptionality" is specified as: "Intellectual Disability," ~ith this eligibility being 
determined in 1996. The diagnosis of "Educable Mentally Handicapped" was repeated 
in educational staffing of Mr. Cannon on 08/31/98 and 02/25/99. 

Dr. Leland and defense counsel were apparently unaware of that Mr. Cannon had been 
repeatedly diagnosed/classified with the educational euphemism for a person with mild 
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mental retardation and/or "intellectual disability" during his school years, as these 
classifications/diagnoses were not referenced in testimony, argument, or the Spencer 
Hearing briefing. The jury thus was not provided with arguably the most important 
information they could consider in mitigation: Mr. Cannon had been recurrently 
identified as a child with ID/MR during his school years. Subsequently, in his testimony 
at the Spencer Hearing, Dr. Leland could not integrate historical diagnostic findings that 
he had not been provided. Accordingly, he erroneously concluded that Mr. Cannon's 
intellectual ability had been underestimated in his assessment, rather than reflecting an 
outlier high score as compared to historical assessments. 

Conclusion regarding IQ testing: When appropriate consideration is taken of the 
psychometric properties of the IQ tests administered to Mr. Cannon, the Full Scale IQ 
scores meet the first prong for a diagnosis of intellectual Disability under AAIDD, DSM
IV-TR, and DSM-5 criteria. 

2. Assessment of Marvin Cannon's adaptive functioning reflects deficits in adaptive 
skills that qualify for a diagnosis of intellectual disability. 

A. Specification of arenas of adaptive functioning 

DSM-IV-TR (2000), the diagnostic system at the time of trial in 2012, detailed 11 
specific adaptive skill factors. Qualifying deficits were required in two of these 11 
factors: 

Functional academic skills 
Communication 
Social/interpersonal skills 
Self-care 
Home living 
Use of community resources 
Self-direction 
Work 
Leisure 
Health 
Safety 

AAIDD (2010) and DSM-5 (2013) provide for three broad groupings of adaptive skills, 
with a diagnosis of intellectual disability (i.e., mental retardation) requiring deficits in 
one arena or in a composite measure of all three: 

Conceptual (e.g., language; reading and writing; and money, time, and number 
concepts; self-direction) 
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Social (e.g., interpersonal skill, social responsibility, self-esteem, gullibility, 
naivete (i.e., wariness), follows rules/obeys laws, and avoids being victimized, 
and social problem solving) 

Practical ( e.g., activities of daily living (personal care), occupational skills, use of 
money, safety, health care, travel/transportation, schedules/routines, and use of 
the telephone) 

Before detailing limitations in Mr. Cannon's adaptive functioning in the above arenas, 
several considerations provide a foundational context. 

B. Adaptive functioning in the higher range of intellectual disability (i.e., mild mental 
retardation) 

Erroneous stereotypes abound regarding the appearance, presentation, and community 
functioning (i.e., adaptive skills) of persons with intellectual disabilities (i.e., mental 
retardation). Contrary to such stereotypes, none of the recognized classification 
definitions of ID/MR, whether DSM-IV-TR (2000), DSM-5 (2013), or AAIDD (20 l 0), 
specify an absence of adaptive functioning in order to meet diagnostic criteria for this 
diagnosis. Rather, the language of each describes significant impairment in adaptive 
functioning. Note, as well, that neither AAIDD nor DSM-5 specifies significant 
limitations in all areas of adaptive functioning. Rather, their criteria require significant 
impairment in one major arena (or in a global score). Previously, DSM-IV required 
qualifying deficits in only two of 11 adaptive skill factors. Thus, it is expected that 
persons with intellectual disability, particularly in the "mild" subcategory, will display 
adaptive capabilities that do not reflect significant impairment in some or even most 
areas. As a logical corollary, intellectual disability is a diagnosis based on the presence of 
impairments and is not contraindicated by the demonstration of strengths. 

Persons with mild [reflecting comparative classification rather than minimal disability] 
intellectual disability constitute the largest segment (about 85%) of those with the 
disorder. The Manual of Diagnosis and Professional Practice in Mentai Retardation 
(APA, 1996) described regarding this cl~sification: 

People classified with mild MR evidence ·small delays in the preschool years but 
often are not identified until after school entry, when assessment is undertaken 
following academic failure or emergence of behavior problems. Modest 
expressive language delays are evident during early primary school years, with 
the use of 2- to 3-word sentences common. During the later primary school years, 
these children develop considerable expressive speaking skills, engage with peers 
in spontaneous interactive play, and can be guided into play with larger groups. 

During middle school, they develop complex sentence structure, and their speech 
is clearly intelligible. The ability to use simple number concepts is also present, 
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but practical understanding of the use of money may be limited. By adolescence, 
normal language fluency may be evident. Reading and number skills will range 
from 1st- to 6th-grade level, and social interests, community activities, and self 
direction will be typical of peers, albeit as affected by pragmatic academic skill 
attainments. 

Baro ff ( 1986) ascribed a mental age range of 8 to 1 J years to adults in this group. 
This designation implies variation in academic skills, and for a large proportion of 
these adults, persistent low academic skill attainment limits their vocational 
opportunities. However, these people are generally able to fulfill all expected 
adult roles. Consequently, their involvement in adult services and participation in 
therapeutic activities following completion of education preparation is relatively 
uncommon, is often time-limited or periodic, and may be associated with issues of 
adjustment or disability conditions not closely related to MR. (pages 17-18) 

Stated more simply, the adaptive functioning of many mildly mentally retarded persons 
will correspond to what might be expected of a late elementary school-age child, except 
that they usually live independently or semi-independently in the community and may be 
involved in sexual/romantic relationships. Often persons with mild MR/ID "pass'' in the 
community. In other words, neither their appearance nor demeanor, particularly on brief 
interaction, reveals the severity of their intellectual deficiency. Persons with mild MR/ID 
are likely to respond coherently/rationally, but will communicate on a more concrete 
level. A cognitively impaired individual who did not have this capability would likely be 
classified at a moderate or greater level of retardation/disability. 

As described above, persons with mild MR/ID routinely exhibit "normal language 
fluency" by adolescence, and would be expected to respond coherently and rationally to 
questions, and to often remain on topic. Consistent with the capabilities of 8-11 year-old 
children, a mildly mentally retarded person can hide facts when he perceives that it is to 
his or others' advantage. Children routinely attempt to cover evidence of misconduct, as 
well as blatantly disavow misconduct. These are relatively primitive reactions that 
variously reflect low ego strength, poor appreciation of the evidence against them, fear of 
consequences, and/or misplaced loyalty. It has been my observation that denial is also a 
common first response by persons with mild MR/ID when confronted by misconduct. 

Consistent with the above, an adaptive strength regarding the operation of a motor 
vehicle and the verbal ability to pass a driving test do not controvert a diagnosis of 
MR/JD. Dwyer and Frierson (2006) reported on 228 consecutive defendants referred for 
pretrial forensic evaluation in South Carolina over a 5-year period. A subset of 42 
defendants had IQ :::: 70. Of this subset, files reflected driver's license information for 15. 
Ten of these 15 (67%) had a driver's license. Dwyer and Frierson reported that holding a 
driver's license did not differentiate between those with IQ:; 70 who were diagnosed 
with MR and those who were not. 
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Mr. Cannon's Full Scale IQ scores are consistent with the higher range of intellectual 
disability subcategory of Mild Intellectual Disability (i.e., IQ = 55-75). Adaptive deficits 
are thus likely to reflect a severity of impairments and limitations that are observed in this 
subcategory, described above, as opposed to moderate or severe intellectual disability. 

C. Considerations for evaluation of adaptive skills 

Diagnostic focus on impairments: Contrary to common stereotypes, none of the 
recognized classification definitions of ID/MR, whether DSM-IV-TR (2010), DSM-5 
(2013), or AAIDD (2010), specify an absence of adaptive functioning in order to meet 
diagnostic criteria for this diagnosis. Rather, the language of each describes significant 
impairment in adaptive functioning. Note, as well, that neither AAIDD nor DSM-5 
specifies significant limitations in all areas of adaptive functioning. Rather, their criteria 
require significant impairment in one major arena ( or in a global score). Previously, 
DSM-IV-TR required qualifying deficits in only two of 11 adaptive skills. Thus, it is 
expected that persons with intellectual disability, particularly in the "mild" subcategory, 
will display adaptive capabilities that do not reflect significant impairment in some or 
even most areas. As a logical corollary, intellectual disability is a diagnosis based on the 
presence of impairments and is not contraindicated by the demonstration of strengths. 

Retrospective assessment: Retrospective assessment of adaptive functioning in the open 
community for an individual after a number of intervening years is a complex and 
imperfect undertaking. The use of standardized measures of adaptive functioning is 
problematic in this context as these instruments were normed utilizing contemporaneous 
observations as opposed to retrospective ones. While standardized comparative data is 
desirable, no instrument has been standardized on retrospective reports. This calls for 
clinical judgment in evaluating the quality of the third party's recollections in 
determining whether to utilize such instruments, as well as caution in interpreting the 
associated findings. Alternatively, a retrospective assessment of adaptive functioning in 
the community may be based on testing, records, and the detailed recollections of 
multiple persons who had interactions with Mr. Cannon over a number of years in the 
community as a child, teen, and adult. 

My assessment of the adaptive functioning of Mr. Cannon in the community utilized both 
standardized measures of adaptive functioning (i.e., ABAS-3, WRA T-4) and descriptions 
of family members who had extensive and enduring observational opportunities of Mr. 
Cannon. These persons were previously specified in the "evaluation procedures" section 
of this report. The data provided by these observers reflects strong evidence of deficits in 
adaptive behavior in all three AAIDD/DSM-5 specified domains, with most pronounced 
deficits in the Conceptual and Social domains. 

Adaptive functioning in the open community: The context of interest for an assessment of 
Mr. Cannon ' s adaptive functioning is the open community, not a correctional context. 
This is because an assessment of a particular inmate's adaptive behavior while in a 
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highly-structured prison environment has very limited correspondence to the adaptive 
demands of the open community, whether or not the offender's adaptation is compared 
with other inmates. It is the discrepancy in adaptive capability as compared to persons in 
the open community that demonstrates the functional expression of intellectual 
deficiency. Comparisons become near meaningless when the adaptive demands are 
profoundly minimized by institutionalization and where the institution itself functions to 
provide pervasive assistance ... Institutional adaptation should generally not be regarded 
as dispositive of adaptive functioning in the open community. 

Also complicating assessment of adaptive functioning of an individual in a correctional 
context, "knowledge" is not synonymous with "capability." This is a weakness of 
measures of adaptive skills that query the knowledge of the person being evaluated, but 
have no mechanism to evaluate whether that knowledge could be effectively 
operationalized in the unstructured context of complex and competing demands of the 
community. For this and other reasons, assessments of adaptive functioning in 
intellectual disability determinations heavily rely on third party descriptions of behavior, 
rather than on self-reports of knowledge. 

The role of criminal behavior: Persons in the "mild" range of MR/ID are deficient, but 
not devoid of adaptive skills. These persons are capable of planning, exhibit goal-directed 
behavior, and interact with others. It is for this reason that the ability to engage in 
criminal behavior does not contraindicate a diagnosis of MR/ID; and determinations of 
deficits in adaptive functioning in the diagnosis of intellectual disability should not be 
based on criminal behavior. Premeditation or planning associated with criminal behavior 
and/or the capital offense is within the capability of a person with mild intellectual 
disability (see Macvaugh & Cunningham, 2009). This caution regarding the implications 
of criminal behavior is explicitly stated in the AAIDD User's Guide (Schalock et al., 
2012): 

Do not use criminal behavior or verbal behavior to infer level of adaptive 
behavior. The diagnosis of intellectual disability is based on meeting three 
criteria: significant limitations in intellectual functioning; significant limitations in 
adaptive behavior as expressed in conceptual, social, and practical skills; and age 
of onset prior to age 18. The diagnosis ofJD is not based on the person's "street 
smarts", behavior in jail or prison, or "criminal adaptive functioning." (at 20) 

Interview of defendant: Information related to adaptive skills obtained from the person 
being evaluated for mental retardation should be regarded with caution, seeking 
corroboration from observers. Persons who are intellectually deficient often deny their 
limitations to themselves and attempt to "pass" as unimpaired in their interactions with 
others. They may thus claim behaviors that they did not, in fact, routinely display. 
Though a defendant in an Atkins evaluation would have clear motivation to feign 
impairment (i.e., malinger intellectual disability), there was no indication of this in my 
interview of him or in the separate effort testing I performed. With the caution that Mr. 
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Cannon may have inflated his capabilities, his self-descriptions are integrated with the 
anecdotal descriptions of inmates, family, and other observers. 

Problems with inferences from written products: Not uncommonly, correspondence or 
other materials purportedly written by the defendant may be among the records provided 
for review in a capital-related assessment for mental retardation/intellectual disability. 
The implications of such writings are often ambiguous, though, because independent 
authorship cannot be assumed (see Macvaugh & Cunningham, 2009). It is not uncommon 
for less literate inmates to request that more literate inmates write correspondence, 
grievances, legal research requests, or even legal briefs on their behalf. In some cases, the 
less literate inmate may have done no more than sign the document. In other instances, 
the less literate inmate may painstakingly copy the document provided by the more 
literate inmate. Discovery of these procedures may be complicated by the less literate 
inmate's desire to avoid having his limitations revealed to others. The above factors result 
in signjficant impediments in reliably determining the literacy and conceptual 
sophistication implication of documents purportedly written by Mr. Cannon. For these 
reasons, educators and psychologists rely on standardized measures of academic 
a~hievement, rather than writing samples of uncertain authorship, in making reliable 
assessments of such matters. 

D. Deficits in adaptive skills 

In the sections that follow, data are presented that reflect significant deficits in Mr. 
Cannon's adaptive functioning in the community in Conceptual, Social, and Practical 
skills. The discussion that follows is organized by these three broad arenas of adaptive 
functioning as specified by AAIDD and DSM-5. 

Adaptive behavior scales: Norm-based comparative perspectives on Mr. Cannon's 
adaptive functioning in the community was accomplished by having three siblings 
independently complete the Adaptive Behavior Assessment System, Third Edition 
(ABAS-3). The ABAS-3 is a well-standardized, well-accepted instrument for the 
assessment of adaptive skills, providing nonnative comparisons with the community in 
standard score form. These instruments were utilized under my supervision on 0 1/07 /17 
and 01/08/17. The standard scores (M= 100, s.d. = 15) associated with the ratings of 
these observers are detailed in the table below. 
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ABAS-3 STANDARD SCORES OF RA TING REGARDING MR. CANNON 

Rater Conceptual Social Practical Composite 
(95%ile CI) 

LaTasha 54 67 58 56 (52-60) 
Sister 

Kelvin 54 58 51 50 (46-54) 
Brother 

Johnny Jr. 54 56 51 50 (46-54) 
Brother 

The ABAS-3 ratings reflect significant deficits in all three primary arenas of adaptive 
skills: Conceptual, Social, and Practical. The associated ratings produced standard scores 
that were consistently subaverage (2+ standard deviations below the mean) as compared 
to the normative sample. The General Adaptive Composite standard scores, integrating 
the respective ratings across arenas, also reflected significant adaptive skill limitations. 

Conclusion from ABAS-3 ratings: These ABAS-3 rating standard scores meet AA/DD 
and DSM-5 criteria for the second prong for a diagnosis of Intellectual Disability, as 
reflected in "performance that is approximately two standard deviations below the mean 
of either (a) one of the following three types of adaptive behavior: conceptual, social, or 
practical or (b) an overall score on a standardized measure of conceptual, social, and 
practical skills. " 
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Current standardized assessment of academic functioning: Standardized assessment of 
Mr. Cannon's functional academic capability utilized the Wide Range Achievement Test 
- 4th Edition (WRAT-4). Mr. Cannon's functional academic capabilities inform both 
Conceptual and Practical adaptive skill domains. 

WRA T-4 STANDARD SCORES, PERCENTILE RANKS, 
AND GRADE EQUIVALENTS 

Subtest Standard Score Percentile Rank Grade 
Mean = 100; s.d= 15 Equivalent 

(90%ile C.l.) 

Word Reading 67 (60-77) 1st 3.7 

Spelling · 75 (67-85) 5th 5.1 

Math 81 (72-92) 10th 5.7 
Computation 

Sentence 79 (72-88) 8th 8.1 
Comprehension 

Reading 71 (66-77) 3rd n.a. 
Composite 

With the exception of Sentence Comprehension, Mr. Cannon's WRAT-4 performance 
reflects academic achievement at an elementary school level - consistent with the literacy 
expected of persons with mild MR/ID. His standard subtest scores are approximately 2 
standard deviations below the mean (i.e., significantly sub-average) in Word Reading, 
Spelling, and Reading Composite, when considering the SEM for the WRAT-4. It should 
also be noted that Sentence Comprehension was an untimed task, and Mr. Cannon was 
slow in many of his responses. 

Prior standardized assessment of academic functioning as an adult: Mr. Cannon's 
academic capabilities were assessed in April 2002 in Florida DOC with the T ABE. He 
obtained the following grade equivalent scores: 
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Reading Grade Level 2.3 
Language Grade Level 2.5 
Mathematics Grade Level 4.8 
Average Grade Level 3.1 

Dr. Leland testified that there was nothing of mental health significance to report from 
Mr. Cannon's prison records. This was erroneous. The above poor literacy skills were 
significant in illustrating Mr. Cannon's intellectual and adaptive skill deficiency. 

· Mr. Cannon ·s academic achievement scores on the WRAT-4 demonstrate significantly 
sub-average functional academic skills (DSM-IV-TR), as well as reflect deficits having 
implications for Conceptual and Practical domains. 

Anecdotal descriptions of adult adaptive skills from self-report and interviews: Deficits 
in discrete adaptive skills from Mr. Cannon's self-report and from descriptions of family 
observers are presented below. These are grouped by Conceptual, Social, and Practical 
arenas. In illustrating these deficits by anecdotal descriptions, more discrete skill 
factors/arenas within each broad category will be utilized (adapted from DSM-IV-TR, 
2000 factors). 

Adaptive Functioning Factors 
DSM-IV-TR 
Functional academic skills 
Communication 

Social/interpersonal skills 

Self-care 
Home living 
Use of community resources 
Self-direction 
Work 
Leisure 
Health 
Safety 

} 
} 

AAWD I DSM-5 

Conceptual skill s 
• Language; reading and writing; 

money, time, and number concepts 

Social skills 
• Interpersonal skills, social 

responsibility, self-esteem, gullibility, 
naivete, follows rules, avoids being 
victimized, social problem solving 

Practical skills 
• Activities of daily living (personal 

care, occupational skills, use of 
money, safety, health care, travel and 
transportation, schedules/routines, use 
of telephone 14 

The associated anecdotal adaptive functioning data was derived from interviews of 
family members, as well as interview/assessment of Mr. Cannon. It is cautioned that a 
given discrete adaptive skill factor may relate to more than one arena. ln these third party 
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descriptions, Mr. Cannon will be referred to as "Marvin" to reduce confusion with other 
male relatives. 

Orientation to family system: Marvin Cannon ( dob 04/ 16/79) is the 5th of 6 children of 
the marriage of Johnny and Dora Cannon. Other children of this union are: Johnny Jr. 
(1972), Kelvin (1973), Donna (1974), and LaTasha (1983). There are contradictory 
reports of whether Lee (1969) was fathered by Johnny Sr. or another. Dora reported that 
during the marriage, she conceived Curtis ( 197 J) by Dennis Banks. 

Pregnancy and birth: Dora reported that Marvin was full-term. The pregnancy and birth 
were without complications. Dora denied use of cigarettes or alcohol during the 
pregnancy. 

Conceptual Skills 

[Language; reading and writing; and money, time, and number concepts; self-direction] 

General conceptual: 

Third party reports: Dora (mother) reported noticing that Marvin in early childhood was 
"slower" than his siblings had been. 

Johnny Jr. (older brother) recalled that Marvin was slow to pick up on things and required 
the same instruction regarding a farm function several times before he comprehended it. 
He also described that Marvin had little carry-over of knowledge from day to day, so that 
Marvin required new instruction for a task he had performed the prior day. Johnny Jr. 
recalled that Marvin had no awareness of the thoughts, feelings, or agendas of others (i.e., 
no theory of mind). Johnny Jr. reported that he considers Marvin to be mentally retarded. 

Curtis ( older maternal half-brother) reported an extensive prison history with associated 
limited observation of Marvin: With this caution, Curtis characterized that Marvin did not 
"have the intelligence." He explained that Marvin required help with everything. Marvin 
required repeated instructions in order to grasp a concept or task. 

Kelvin (older brother) characterized that Marvin has deficient ability to think. He 
recognized that Marvin is not as smart. 

Sibling records: That Marvin was considered intellectually deficient as compared to his 
siblings is particularly notable in light of their intellectual limitations and academic 
deficiencies, as reflected in their school records. To illustrate: 

• Lee Arthur ( older maternal half-brother) was variously classified as "Educably 
Mentally Handicapped," "Moderately Mentally Handicapped" (i.e. the 
educational euphemisms for Mental Retardation) and "mildly mentally retarded." 
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His WISC-R Full Scale IQ score in 1986 (age 16) was 50 (FE correction = 46), 
and his academic achievement on the WRA T-R was at or below 3rd grade in all 
arenas. He had previously obtained IQ scores on the Stanford Binet of 65 and 62. 

• Curtis (older maternal half-brother) was assessed with the Stanford Binet-3 in in 
1976 and 1982, obtaining IQ scores of78 and 74 respectively (77 and 73 with 
standard deviation conversion (i.e., from 16 to 15) and Flynn effect correction. In 
1985, he obtained a WISC-R Full Scale IQ score of 76 (FE correction = 72). In 
1989, Curtis obtained a WAIS-R Full Scale IQ score of 75 (FE correction =72; 
also note WAIS-Rover-estimated IQ scores in the lower range). He reported 
being retained in two grades in elementary school. At age 17, Curtis was assessed 
with reading skills at a 2.9 grade level, mathematics skills at a 6.2 grade level, and 
written language skills at a 3.7 grade level. 

• Kelvin (older brother) was assessed with the WISC-R in 1987, obtaining a Full 
Scale IQ score of78 (FE corrected = 74). At age 16, his grade level scores on the 
Woodcock-Johnson-Revised were: Broad Reading= l.9; Broad Mathematics= 
5.5; Broad Written Language= 1.6. 

• Johnny Jr. 's ( older brother) transcript reflects failing grades and the accumulation 
of no high school credits during a two-year period before he dropped out. 

• LaTasha 's (younger sister) high school transcript was replete with grades of "F." 
Academic achievement testing at age 16 reflected a Total Battery score at the 3rd 

percentile nationally. 

Apparently in the absence of the above records, Dr. Leland testified that the Cannon 
family was reasonably intelligent, but noncommunicative. The characterization of 
"reasonably intelligent" was quite inconsistent with school-based assessments. The 
characterization of "noncommunicative" in a context of deficient intelligence points to 
adaptive deficits associated with deficient intelligence. 

Marvin's mother, Dora, also presented as intellectually limited. She was vague about 
many aspects of her children's histories. Further illustrative, Dora reported that she 
continues to routinely consume soft drinks and eat sweets - though she is diabetic and her 
blood sugar levels are poorly controlled. Dora explained: "You only live once." 

Deficient intelligence among Mr. Cannon's first-degree relatives is also relevant as 
ID/MR may aggregate in some families, reflecting a hereditary etiology. 

Reading, writing, and number concepts: 

Self-report: Mr. Cannon recalled being in Special Education in school, and was 
sufficiently embarrassed by this placement that he began to refuse going to the 
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"portables" (i.e., portable buildings) for special education assistance in middle school. He 
recalled that he was retained 2-3 times (i.e., repeated grades). He described that in middle 
school and high school, he was promoted in spite of not being able to work at grade level. 
Mr. Cannon described having struggled with reading and math. Consistent with the lack 
of insight and masking of persons with mild intellectual disability, he ascribed his 
learning deficits to not trying hard enough rather than inability. Mr. Cannon recalled 
being so self-conscious about his poor reading capability that he would refuse to read 
aloud in class, and walk out of the classroom if pressed to do so. He did not recall being 
assigned homework. Mr. Cannon reported that on achievement tests, he could not 
comprehend what was being asked on many of the items or could not work quickly 
enough, so would "bubble-in" responses randomly. 

Mr. Cannon reported that rather than standard curriculum in middle school, he attended a 
"vo-tech" program based across the street from the school, where he only received 
welding instruction all day. Despite this training, he never did any significant repair 
welding on his father's farm. Instead, his father contracted with a welding service for 
these repairs. 

Mr. Cannon reported that even to date, he is unable to read or write in cursive. He 
characterized his handwriting as poor. Mr. Cannon reported that his reading has improved 
while he has been on death row, as he has worked on reading books. He described that he 
must obtain assistance from another inmate in reading and generating correspondence 
from "pen pals." Mr. Cannon reported that he also enlists the assistance of another inmate 
in writing grievances or requests. 

Mr. Cannon reported that when in the community, he "did not really count bis change, 
but had a rough idea." 

Third party reports: Dora (mother) reported that Marvin struggled in elementary school 
and was sometimes in the same classes as La Tasha ( 4 years younger). 

Johnny Sr. (father) reported that Marvin struggled in school. He could not recall ever 
observing Marvin reading a book or magazine. Johnny Jr. (older brother) recalled that 
Marvin "could barely read." 

LaTasha (younger sister) described that she never observed Marvin to read a book or 
magazine. She reported that Marvin was unable to read or understand a lease, so La Toya 
reviewed this when they moved in together. LaTasha reported that Marvin could read a 
menu. She described that Marvin did not count his change in making a purchase, rather 
simply put the money in his pocket. 
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Self-direction: 

Mr. Cannon has also exhibited adaptive skill deficits in self-direction, another arena 
within the Conceptual domain. 

Third party reports: Dora (mother) reported that Marvin accumulated traffic tickets that 
he failed to pay, even when his father gave him extra money for this purpose. Johnny Jr. 
(older brother) also recalled that Marvin accumulated many tickets that went unpaid. He 
described that Marvin's license was suspended and Marvin bad to pay $2,000 to have it 
reinstated. 

Johnny Sr. (father) described Marvin as being a poor manager of his money. He reported 
paying Marvin every Friday. Often, Marvin was broke the next day- particularly after he 
got with LaToya. 

Johnny Jr. ( older brother) described Marvin as being hungry for approval and doing 
whatever it took to fit in. He recalled that as a result, Marvin was easily mislead and 
taken advantage of. Johnny Jr. characterized that Marvin would go for anything, without 
thinking it through. Johnny Jr. recalled that as Marvin got older, Marvin got into 
robberies and stealing. He characterized that street people were making decisions for 
Marvin. 

Johnny Jr., who worked beside Marvin on the farm, reported that Marvin was a very hard 
worker, but required very specific instructions - even to do the same thing he had done 
the day before. He characterized that for Marvin, "the next day was a brand new world." 

Kelvin (older brother) described that Marvin was paid by their father each Friday, but 
was typically broke by Monday. He characterized that Marvin was unable to budget 
money to last. Kelvin described that Marvin was unpredictable as a child, recalling that 
other children did not tease Marvin because they were afraid of him. He explained that 
Marvin had poor self-control when angry. 

Communication: 

Though verbal behavior should not be relied upon to diagnose or rule out intellectual 
deficiency (see AAIDD), several aspects of Mr. Cannon's verbal interactions with me 

. were consistent with cognitive limitations. For example, he did not comprehend what I 
was referring to when 1 queried him about what "arithmetic" he could perform. He also 
did not know what "erotic" meant. 

Third party reports: Curtis ( older maternal half-brother) recalled that Marvin was slower 
in learning to talk and subsequently was not expressive of his feelings. Johnny Jr. ( older 
brother) recalled that Marvin was delayed in both receptive and expressive language 
skills. He described that even at age 13-14, Marvin would not know ifhe had expressed 
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· something out-loud or only thought it to himself. He recalled that Marvin only discussed 
concrete recent events of what was taking place in his personal experience. Marvin did 
not speak of current events, politics, or religion. 

Kelvin (older brother) described that Marvin only conversed about proximate personal 
experiences, e.g., work and associated pending tasks, what he had seen on television, etc. 
He reported that Marvin did not discuss current events, politics, or religion. Marvin also 
did not discuss relationship dynamics or the thoughts, feelings, or agendas of others. 

La Tasha described Marvin speaking of his personal experience, e.g., complaining that 
La Toya was not cleaning or cooking. He did not otherwise discuss relationships or 
relationship dynamics. She did not recall him speaking of politics or current events. His 
discussions of the future extended only to marrying La Toya and having children with her. 

Social Skills: 

[Interpersonal skill, social responsibility, self-esteem, gullibility, naivete (i.e., wariness), 
follows rules/obeys laws, and avoids being victimized, and social problem solving] 

Interpersonal skills and friendships: 

Self-report: Mr. Cannon reported that as child, he was conscious of being much larger 
than his classmates, a disparity aggravated by his being retained 2-3 times. He recalled 
that he kept to himself as a child and did not make efforts to fit in. 

Mr. Cannon reported that he did not have a best friend in elementary school. He 
identified Alan ·Holloman (now deceased) as his best friend in middle school. He recalled 
going to Alan's house and "hanging out" after school. 

Mr. Cannon reported that he was involved in ROTC in high school, which he enjoyed 
because he liked "dressing up" and there were few demands to learn. His participation 
was only partial, however, as he neither marched in formation with the other students nor 
attended competitions. 

Mr. Cannon reported that even to the present, he does not like to be in larger groups of 
people or in crowds. 

Mr. Cannon reported that his only serious romantic relationship had been with LaToya 
James. LaToya would marry and/or have children with other men while Mr. Cannon was 
in custody. They would reconcile/re-unite each time he was released. Mr. Cannon 
exhibited a surprising lack of interest/curiosity regarding her activities while he was in 
custody. This included being able to explain little about her being charged with arson. 
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Third party reports: Dora reported that Marvin did not "hang with kids" as a child like his 
siblings had done. Rather, he was "mostly to himself." Dora recalled that instead of 
interacting with other children, Marvin "played around the house with his toy trucks." 
Dora reported that Marvin's pattern of limited social interaction continued as an adult. 
She described that he was less "social" than his siblings and "mostly worked." 

Kelvin (older brother) described that Marvin did not understand relationship dynamics or 
the factors that had contributed to a conflict. He was unaware of what was motivating 
someone else or what agenda that person had. Kelvin describ~d that Marvin did not even 
know what was going on in his own head, much less someone else's. He ·characterized 
that Marvin was "the type who would steal your stuff, then try to sell it back to you like 
you wouldn't know." Kelvin characterized that Marvin did not have real friends, "just 
people he did dope with." 

Gullibility: 

Third party reports: Dora (mother) did not recall Marvin being exploited as a child, but 
perceived him as quite gullible to exploitation by LaToya. She explained that La Toya 
used drugs and obtained money from Marvin to use drugs. Dora described that LaToya 
would "spend up" all of Marvin's money so that Johnny and Dora would have to help 
them with their bills. She recalled that LaToya quickly spent Marvin's Christmas bonus. 
Dora characterized that La Toya could get Marvin to do whatever she wanted him to do. 
Dora described warning Marvin about La Toya taking advantage of him, but Marvin was 
"blind to her [LaToya's] faults." 

Johnny Sr. (father) characterized the LaToya was "a whole lot more advanced over 
Marvin." He observed that LaToya did not really care for Marvin, rather was using him. 
Johnny Sr. recalled being advised by others that LaToya and Marvin used cocaine, and 
that LaToya had been observed going into drug houses alone as well. 

Johnny Jr. ( older brother) described Marvin as being hungry for approval and doing 
whatever it took to fit in. He recalled that as a result, Marvin was easily mislead and 
taken advantage of. Johnny Jr. characterized that Marvin would go for anything, without 
thinking it through. Marvin would do anything someone told him to do. When Marvin 
was age 10-17, Marvin would "sell" the Christmas presents he had received. Johnny Jr. 
opined that it was quite likely that Marvin was cheated out of these items. Johnny Jr. 
recalled that as Marvin got older, Marvin got into robberies and stealing. He 
characterized that street people were making decisions for Marvin. 

Johnny Jr. also observed that LaToya did not really care for Marvin, rather just used him 
for the money he could provide. He described that La Toya was dominant in the 
relationship. Johnny Jr. reported that Marvin would do whatever it took to provide for 
La Toya and the kids. He described that Marvin and La Toya were heavily involved in 
abusing cocain_e. Johnny Jr. recalled trying to caution Marvin about LaToya, but Marvin 
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would only become very defensive. It is Johnny Jr. 's opinion that in some manner 
. LaToya prompted Marvin to commit the capital offense. 

Kelvin (older brother) characterized that Marvin had deficits in his ability to think. He 
explained that Marvin was "weak for women," i.e., Marvin's girlfriend, LaToya, took 
advantage of him. He detailed that La Toya abused powdered cocaine and used Marvin to 
support this habit. Kelvin recalled instances of Marvin and his brothers observing La Toya 
going. into "the dope house." On these occasions, Marvin would deny this, even though 
he had just observed it in the presence of his brothers. Kelvin asserted that "everyone 
knew" LaToya prostituted, robbed, and stole to obtain money for cocaine, but Marvin 
refused to acknowledge this. Kelvin observed that LaToya did not genuinely care for 
Marvin, rather used him for the money he could provide her. He described that La Toya 
introduced Marvin to using cocaine. 

LaTasha (younger sister) also reported that LaToya did not really care about Marvin, 
rather used him for drugs and household support for her and her two children. She 
described that Marvin worked hard every day, then gave his money to LaToya. She 
characterized that LaToya was a negative influence on Marvin, including beginning to 
abuse cocaine. LaTasha reported that Marvin and LaToya would fight when they were 
high. LaTasha reported that Marvin was oblivious to being used by La Toya and thought 
that she genuinely cared for him. LaTasha described that LaToya was not employed, but 
opined that LaToya was probably prostituting for money for drugs. LaTasha reported that 
Marvin had no friends, only interacting with LaToya and family members. 

Curtis (older maternal half-brother) characterized that Marvin was easily manipulated. 

Practical Skills: 

[Activities of daily living (personal care), occupational skills, use of money, safety, 
health care, travel/transportation, schedules/routines, and use of the telephone] 

Home living: 

Self-report: 

Mr. Cannon reported typically residing with his parents post-I 8 when not in custody. The 
d_escriptions below address this context. 

Persona/ hygiene: Mr. Cannon reported that when in the community, he bathed twice 
daily, brushed his teeth twice daily, and flossed nightly. 

Cooking, laundry, cleaning: He reported that his mother did all the food preparation. He 
never cooked his own food or even made a sandwich, though he might warm leftovers on 
the stove or, more often, in the microwave. His mother also did Mr. Cannon's laundry, 
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including washing, drying, folding, and delivering it to his room. Mr. Cannon then put 
the clean clothes in his dresser or closet. He described that he had no involvement in• 
dishwashing or house cleaning, as his mother and sisters performed these functions. 

Yard work: Mr. Cannon reported that he mowed the yard and kept it clean. He filled the 
mower with gasoline as required. 

Automobile maintenance: Mr. Cannon reported that his father and brothers changed the 
oil on the cars. He described that he had infrequently performed this independently. Mr. 
Cannon reported that in later years, he took his vehicle to a "Quik.-Lube" for this service. 
Mr. Cannon reported learning to change starters and brake pads by watching and assisting 
his father and brothers with these repairs. He reported that he could perform these 
functions independently as an adult. 

Childcare for nieces and nephews: Mr. Cannon reported that he played with his nieces 
and nephews. He changed diapers on occasion. However, he was not involved in other 
aspect of childcare such as: 

• Bathing 
• Brushing teeth 
• Administering medicine 
• Taking to doctor 
• Assisting with homework 
• Disciplining 

Mr. Cannon reported that he resided with La Toya and her three children for 
approximately 10 months beginning in March 2010. The descriptions below address that 
context. 

Residence: Mr. Cannon reported that La Toya found a house for them to rent and 
reviewed the lease, which they both signed. He recalled the rent was $550 monthly. 
La Toya received public assistance and child support. The rent was paid in cash when the 
"rent man" came to their residence each month. Mr. Cannon reported that his mother 
gave them flatware and kitchenware. He and LaToya shopped for furniture together. 

Cooking, laundry, cleaning: Mr. Cannon reported that LaToya did the housecleaning and 
washed the dishes. He described that he would infrequently wash a dish or vacuum the 
floor. Mr. Cannon described that they usually went to the Laundromat together, though 
he sometimes went alone. All participated in folding the clothes. 

Childcare: Mr. Cannon reported that he baby-sat LaToya's three children, taking them to 
the movies or to Chuck-E-Cheese. On further exploration, however, he acknowledged 
that LaToya usually accompanied them on these outings. He had never provided 
independent childcare overnight. Mr. Cannon reported that he did not participate in 
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bathing the children or brushing their teeth. He did not assist with homework. He 
administered no discipline. Both took the children to the doctor after LaToya determined 
this care was necessary. She administered medicine to the children. Both he and LaToya 
changed diapers. 

Third party reports: 

Residence: Dora (mother) reported that Marvin had always resided in her household 
when not in custody, except for a period of months of residing with LaToya in 2010. 
Marvin did not pay rent to his parents or otherwise contribute to the support of the 
household. 

Johnny Sr. reported that Marvin never secured his own apartment or lived independently. 
Johnny Sr. recalled that LaToya found the house where they lived and managed the lease. 
He characterized that Marvin would not be able to analyze a lease. 

Personal hygiene: Dora (mother) did not recall Marvin requiring prompts to bathe, brush 
his teeth, or dress appropriately. Curtis (older maternal half-brother) did not.recall Marvin 
requiring prompts to bathe or brush his teeth. Contrary to this, Johnny Jr. (older brother) 
described that Marvin required prompts to bathe and brush his teeth up to getting 
involved with La Toya. He noted that Marvin did not change his clothes often enough 
either. 

Laundry: Dora (mother) reported that she usually did Marvin's laundry. She recalled that 
when Marvin did the laundry, he would not separate the laundry by colors and whites, 
even though she repeatedly emphasized this. She described that he would use too much 
laundry powder in washing the clothes, so that she would have to run an extra rinse cycle 
to remove the soap. Dora reported that they utilized a clothesline. However, when Marvin 
hung out the clothes, he simply draped them over the line without securing them with 
clothespins. When a breeze came up, the clothes would fall to the ground and have to be 
re-washed. Dora reported that she folded the clothes, though Marvin had this capability. 
She reported that he could iron clothes. 

La Tasha (younger sister) also reported that Marvin did not separate the clothes in doing 
laundry and failed to measure the appropriate amount of detergent, rather "just poured 
some in." She also described Marvin draping the damp laundry over the clothesline 
without securing with clothespins. These fell to the ground with a breeze and then would 
have to be rewashed. Even observing this outcome and recurrently being instructed, 
Marvin would still just throw the clothes on the line. La Tasha reported that Marvin did 
not fold his clothes, rather piled them on a chair in his room. 

Kelvin (older brother) corroborated that their mother did Marvin's laundry. 
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Johnny Jr. (older brother) reported that Marvin did not and could not cook, clean; or do 
laundry. · 

Cleaning: Dora (mother) reported that she did the entire household cleaning. On occasion 
Marvin swept and vacuumed, or used 409 to clean the bathroom. She reported that 
Marvin participated in a dishwashing rotation among the children. He made his bed, 
though was "not great" in his performance of this chore. Contrary to their mother's 
report,.Kelvin (older brother) reported that Marvin was not in the dishwashing rotation 
with his siblings. He recalled that Marvin did no household cleaning. 

La Tasha (younger sister) recalled that Marvin cleaned his room when residing in their 
parents' home, but did a poor job making his bed. She reported that Marvin did not clean 
the bathroom. She also recalled that he did not always lift the toilet seat when urinating. 

Cooking: Dora (mother) reported that she did all the cooking. Marvin might heat up 
sausage links or wieners on the stove, or fix a bologna sandwich. She reported that he 
never cooked by following a recipe. Dora recalled that Marvin had claimed he had fried 
chicken. However, he had only dusted the chicken with flour, failing to dip it in egg wash 
first. Dora did not know whether Marvin bad let the grease get hot before adding the 
chicken, or had heated it all at once. She reported that Marvin did no baking and had 
never prepared a complete meal. Dora recalled that Marvin attempted to make pancakes, 
but this had not turned out very well. Kelvin (older brother) reported that Marvin's 
cooking was limited to warming sausage or a hot dog, or frying an egg. LaTasha 
(younger sister) reported that she never knew Marvin to cook. 

Table manners: Dora (mother) reported that Marvin utilized a fork in eating, but not a 
knife. Rather, he would either cut up the food with his fork or simply pick up the meat 
and bite it. · 

Kelvin (older brother) corroborated that Marvin utilized a fork in spoon in eating, but not 
a knife. He described that Marvin would just pick up a piece of chicken or pork chop and 
tear it with his teeth, rather than cutting it up into bites. Kelvin also described that Marvin 
tended to wait until others had been served, then scrape and mix everything into one pot 
not keeping the foods separate as he ate them. 

La Tasha (younger sister) also reported that Marvin mixed up different food in a single 
pot rather than having separate portions on a plate. She described that Marvin did nor use 
a knife in cutting his meat, rather picking it up with his hand and biting the meat. This 
was his custom in restaurants as well. LaTasha described that Marvin chewed with his 
mouth open, despite her constant complaints. He also talked with food in his mouth. 
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Shopping: 

Self-report: Mr. Cannon reported that LaToya handled the payment of utility bills, going 
to the respective company and paying in cash. He described that grocery shopping was 
also "LaToya's job," though he sometimes accompanied her. 

Mr. Cannon reported that he and LaToya shopped jointly pre-Christmas for shoes and 
clothing for them and her children. Mr. Cannon could specify his shoe size and pants 
measurements. He did not know his suit size or dress shirt size (neck/sleeve). 

Third party reports: Dora (mother) reported that she would shop for groceries, with 
Marvin only purchasing snack foods. She reported that Marvin purchased his own 
clothes, and believed that he could count change. 

Kelvin (older brother) reported that Marvin did not typically shop independently, rather 
their mother or a brother would shop for him. La Toya might also buy him something. 
Kelvin characterized that Marvin did not care about clothes or money. Kelvin reported 
that Marvin would not check his change. He never saw Marvin make change, so did not 
know if he had this capability. 

Finances: 

Self-report: 

Mr. Cannon reported that his father paid him $300 weekly for his labors on the family 
farm(s). He was paid in cash. He also received a cash bonus of $2,500- $4,000 two 
weeks before Christmas each year. Half of this he would give to La Toya. They would 
jointly shop for shoes and clothing for them and her children. These funds would be · 
exhausted within a couple of weeks. 

Mr. Cannon could not recall ever completing or filing a tax return and was unaware that 
he was required to do so, even if paid in cash. He explained: "I never really had a job to 
do a tax return." He did not know if his father had filled out tax returns on his behalf. 

Mr. Cannon reported that he never had a checking account or savings account. He never 
had an A TM card. Instead, he kept cash in a dresser drawer. Mr. Cannon reported that he 
bought money orders on occasion, which La Toya filled out. 

Mr. Cannon was unaware of whether he had been covered by health insurance in the 
community. He reported that he had never considered obtaining health insurance: "I 
didn't figure I needed it." Similarly, he was unaware of being covered by any life 
insurance. Mr. Cannon believed that his cars were insured, but he could provide no 
further specification. He explained: "My Dad or my Mom took care of all that stuff - I 
don't even know." 
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Mr. Cannon reported that his father bought several vehicles for him in Mr. Cannon's late 
teens and after his release from prison. Contrary to his father's testimony, however, Mr. 
Cannon denied that his father loaned him the money for these vehicles or that Mr. 
Cannon ever made payments against such a loan - rather, the vehicles were simply given 
to him . 

.Third party reports: Dora (mother) recalled that Marvin never had a bank account, rather 
paying for purchases in cash and keeping his money in a dresser drawer. She did not 
know ifhe ever had an ATM card or credit card. Consistent with Marvin's description 

· and contrary to Johnny Sr. 's testimony at trial, Dora reported that Johnny Sr. simply gave 
Marvin automobiles. These were gifts and there was never an expectation that Marvin 
make payments for these vehicles. 

Johnny Sr. reported that Marvin never had a bank account, except for funds advanced in 
the teen farming program - with Johnny Sr. expending these funds. He described that 
Marvin never had a checking account, A TM card, or credit card. Johnny Sr. never knew 
of Marvin obtaining a payday loan. 

Inconsistent with his testimony, Johnny Sr. reported purchasing two cars for Marvin, 
which he just gave to him. Marvin never went to a dealer and purchased a car. Johnny Sr. 
reported that he had maintained health insurance on Marvin, even as an adult. 

Johnny Jr. (older brother) reported that Marvin never had an independent bank account. 
He described that Marvin never had an A TM card or credit card. Johnny Jr. reported that 
Marvin took out no loans. He recalled that La Toya had a car that she borrowed money' 
against, with Johnny Sr. ultimately covering this debt. 

Kelvin (older brother) rep·orted that Marvin did not have a bank account, checking 
account, A TM card, or credit card. He described that Marvin was paid by their father 
each Friday, but was typically broke by Monday. He characterized that Marvin was 
unable to budget money to last. 

La Tasha (younger sister) corroborated that Marvin had no bank account, credit card, 
A TM card, or loan history. She recalled that their parents purchased cars for Marvin and 
also took care of the insurance for these vehicles. La Tasha described that Marvin was 
irresponsible about paying his traffic tickets, ignoring these until his license was 
suspended. Much money was then required to pay the fines to reinstate his license. 
LaTasha reported that LaToya managed and paid the household bills when she and 
Marvin resided together. However, she reported that LaToya and Marvin did drugs 
together, and their money increasingly went to drugs rather than bills. La Tasha reported 
that just prior to instant offense, La Toya and Marvin had lost their place - with La Toya 
moving in with her mother and Marvin moving into LaTasha's home. 
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Transportation: 

Self-report: Mr. C8:nnon reported that his father began teaching him to drive at age 12-
13. He described taking the written test for his driver's license three times before passing. 
These attempts were all on the same day, with the computer displaying when an answer 
was wrong. He described that a female friend from the neighborhood filled out the forms 
for him. Mr. Cannon described driving locally. Mr. Cannon reported that he had only 
driven out of town to Dothan, Alabama- about three hours away- both independently 
and with La Toya. He did not know how to use a map and had never utilized a GPS. Mr. 
Cannon explained that he was able to drive to Dothan as he had ridden there on many 
occasions with his father for auctions. He described that after arriving in Dothan, a friend 
met him and Mr. Cannon followed the friend to the friend's residence. He reported that 
he is unable to find a street address that he has never been to before. 

Mr. Cannon reported that he had never ridden on a local or inter-city bus. He had never 
traveled by rail or air. 

Third party report: Dora (mother) recalled that Marvin learned to drive an automobile 
from driving a tractor. She described that he drove locally, but not out of town. She never 
saw him use a map or GPS. Similarly, Johnny Sr. did not believe Marvin had ever driven 
out of town by himself. He never observed Marvin to use a map. 

Johnny Jr. (older brother) corroborated Marvin's report that it took Marvin three tries to 
pass the written driver's license test. He described that Marvin only drove locally and 
could not use a map. Johnny Jr. reported that Marvin took the bus to Tampa, 
accompanied by La Toya. Otherwise, Marvin had not traveled out of town by bus. 

Kelvin (older brother) reported that Marvin drove, but did so recklessly. Kelvin recalled 
that Marvin once drove to Panama City/Ft. Walton, but ran out of gas and called Kelvin 
at 2:00 a.m. to come get him. He reported that Marvin did not attend to how much 
gasoline was in a vehicle, so ran out of gas regularly. Kelvin reported that Marvin 
received many traffic citations. He recalled that Marvin continued driving, without 
concern, after he lost his license. 

LaTasha also reported that Marvin received many tickets. She recalled that their father 
kept up with the oil changes and maintenance on Marvin's vehicles. 

Employment: 

Self-report: 

Farming: Mr. Cannon described assisting his father on the farm from age 11. He detailed 
that after arriving home from school on the bus, he would change his clothes and wait for 
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his father to get home. Under his father's direction, he put seeds in the "hoppers" and 
filled "tanks" with water so that they would be prepared for his father to add chemicals 
for crop application. He also would pour a 5 lb. can of com in the pigs' feed trough and 
make sure the pigs had water. 

Mr. Cannon reported that at age 12-13, his father would allow him to drive the tractor to 
prepare the fields for planting. This involved lining up the "hare" (edge of the plough) 
with the last furrow plowed and driving back and forth. 

Mr. Cannon's report of his occupational functioning/farming is far more primitive than 
that suggested by his father's testimony at trial. Mr. Cannon described that he has never 
farmed independently, as a teen or an adult, apart from rote activities at his father's 
direction. 

Regarding the federal grant program supporting his ostensible farming enterprise as a 
teen (father's testimony), Mr. Cannon reported that he does not know much about this 
federal grant. He recalled that he signed a power of attorney for his father in his early 
teens. He recalled that his father filled out the application for the federal grant. Mr. 
Cannon was uncertain of whether this grant was ever awarded - as he never actually 
received any money. Mr. Cannon reported that he never purchased a tractor, though his 
father may have had him sign documents and purchased farm equipment on his behalf. 

Mr. Cannon reported that as a teen or an adult, he never: 

• Took out farm loans independently or participated in financial management; 
• Took out crop insurance or participated in discussions about this; 
• Selected and purchased farm equipment, or participated in discussions about this; 
• Determined what crop to plant, when to put the crop in the ground, what 

chemicals to apply to the crop, when to apply chemicals to the crop, when to 
harvest the crop, or how to market a crop; or participated in this decision-making; 
or 

• Received a percentage of the crop. 

Mr. Cannon reported that even when he was an adult, he was rarely allowed to drive the 
tractor in spreading seed and/or chemicals. He mixed chemicals with very simple 
directions from his father: add six cans (quart-sized) of chemical to the tank of water. Mr. 
Cannon summarized: "All I did was what he told me to do, when he told me do it." 

Animal care: Mr. Cannon reported that he was given two horses by a girlfriend who was 
unable to provide care for them, under an agreement the animals would revert to her if 
Mr. Cannon was not present. Mr. Cannon reported that he made sure the horses were fed 
and watered. His father, however, purchased the hay, bought worming medicine for them, 
and secured veterinary services as needed. 
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·-- · ·------ ------- ··- ·--

Community employment: 

National Linen: Mr. Cannon reported working for approximately two months at age 16-
17 for National Linen. His duties included separating into large baskets the soiled sheets 
from other items and pushing these carts toward the washing machines, where other 
workers took over. He described that on weekends, he put new belts on the "pressers" 
and greased the equipment. Mr. Cannon reported that_he was fired after falling asleep in 
one of the trucks, awakening to the movement of the vehicle - which by then was in 
another county. 

Imperial Nursery: Mr. Cannon reported working for the nursery as a summer job at age 
15-16. His duties were to pick weeds out of the flowerpots and plant flowers in buckets. 
He described quitting after six weeks, as there were "too many snakes around." 

Higman Furniture: Mr. Cannon reported that he worked on a furniture assembly line for 
30-60 days at age 18-19, "putting this stuff' (pointing to the Formica veneer on the 
testing table] on desks and tables. He was fired when urinalysis was positive for 
marijuana (THC). 

Mr. Cannon's self-reported competitive employment in the community were both time
limited and rote functions that are within the expected capability of a person with mild 
intellectual disability. 

Third party reports: Dora (mother) reported that Johnny Sr. was in charge of the farm and 
ran this business. She reported that Johnny Sr. directed Marvin's work activities on the 
farm, including driving a tractor. Dora described that Marvin would know to do some 
things from experience. She characterized that Marvin was a hard worker and did 
whatever Johnny Sr. needed. 

Dora recalled that Johnny Sr. worked with his sons to get farm and equipment grants. 
However, Johnny Sr. then purchased all the equipment and determined what property to 
lease. She described that Marvin had no role in these decisions. Similarly, Johnny Sr. 
determined what crops to plant and when to put these in the ground. 

Johnny Sr. (father) reported that he coordinated Marvin's applications for "grants" and 
"operating loans." These funds were invested back with Johnny Sr. in his [Sr.'s] farm 
operation. He described having a power of attorney for Marvin, as well as putting 
documents in front of Marvin to sign. Johnny Sr. acknowledged selecting the farm 
equipment to purchase and land to lease. Johnny Sr. reported making the land payment, 
as well as purchasing the seed and fertilizer. Johnny Sr. reported he then determined what 
crop to plant and when to put it in the ground - to make sure Marvin's farming venture 
would be successful. Johnny Sr. described that he paid Marvin a wage rather than a share 
of the crop, as Marvin was working on Sr. 's land as well. Johnny Sr. reported that after 

. . 
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the grant program ended, he continued to pay Marvin a week.Jy wage, with a year-end 
bonus. 

Johnny Sr. reported that in the beginning, he would teil Marvin the night before or that 
morning what needed to be done that day on the farm. He described that Marvin (and his 
other sons off and on) worked for him and was not an independent farmer. Johnny Sr. 
would then check on Marvin and work on the farm himself after getting off work. He 
described that Marvin's brothers likely helped Marvin in mixing chemicals and 
troubleshooting. 

Johnny Sr. recaHed that Marvin attempted to weld, but was not very good at it [despite 
the vo-tech instruction Marvin had received). He characterized: "Marvin didn't really 
know how to weld." Johnny Sr. recalled that Marvin would observe Kelvin welding, but 
this observation did not result in any improvement in Marvin's skills. Similarly, Kelvin 
recalled the Marvin took welding classes in school, but reported that Marvin did not have 
good welding skills. As a result, Kelvin did the major welding repairs. Kelvin reported 
that Marvin could take a starter on and off, but could not repair the part. 

From 1999, Johnny Sr. was farming exclusively/full-time. He continued the practice of 
giving Marvin instructions the night before or in the morning. He would then check on 
Marvin periodically during the day. 

Johnny Jr., who also worked for their father on the farm, reported that Marvin was never 
an independent farmer in high school. Rather, their father had power of attorney and used 
Marvin as a "front" to obtain funds and grants to buy and lease equipment. Marvin 
simply signed whatever paper was placed in front of him. Johnny Jr. reported that his 
father had also run a small farm in Jr. 's name as he had Jr. 's power of attorney as well. 

Johnny Jr. reported that Marvin was never involved in determining what equipment to 
buy. Johnny Jr. characterized that Marvin was primarily a tractor operator on the farm, 
driving up and down the field. He described that Marvin was a very hard worker, but 
required very specific instructions - even to do the same thing he had done the day 
before. He characterized that for Marvin, "the next day was a brand new world." He also 
recalled that Marvin was slow to pick up on things and required the same instruction 
regarding a farm function several times before he comprehended it. 

More specifically, Johnny Jr. detailed that Marvin could not remember the sequence of 
chemical additives that needed to be added to the seeds before planting. Even when these 
were lined up in order for Marvin, Marvin still might have to come back with questions. 
Johnny Jr. reported that Marvin would approach him with questions several times daily. 
These included recurrent instances of Marvin inquiring of him why the tractor he 
[Marvin] was operating had stopped - not realizing that it had run out of fuel, as reflected 
by a fuel gauge on "empty". 
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Johnny Jr. described that in assisting with repairs on the farm, Marvin was primarily 
utilized for his strength. In assisting Johnny Jr., Marvin's assistance was typically limited 
to passing Johnny Jr. tools, and then Marvin might not even pass the correct wrench that 
was requested. 

Kelvin (older brother) corroborated that Marvin worked under their father's direct 
supervision on the farm. He characterized that Marvin was unable to run a farm, but 
could carry out farm functions under direction. More specifically, Kelvin described that 
Johnny Sr. managed the financing, grants, and loans for the farming operation. Johnny Sr. 
made the decisions about what equipment to purchase, as Marvin did not know if it was a 
good price. Similarly, Johnny Sr. made all decisions regarding what to plant and when to 
put it in the ground. Johnny Sr. determined when to apply chemicals. 

Recreation: 

Self-report: Mr. Cannon reported that he did not participate in extracurricular clubs or 
activities in high school. He also did not play any organized sports. 

Mr. Cannon described no adult hobbies. He reported that he follows football and 
basketball on television. Consistent with the former sport, he accurately responded to 
queries regarding the primary rules and scoring in football. However, regarding 
basketball, he did not know what "double-dribble" or "traveling" violations entailed. 

All of these deficits are simply recreation expressions of broader conceptual limitations. 

Third party reports: Dora (mother) reported that Marvin did not play sports in school, 
preferring to come home after school and assist his father on the fann. As an adult, 
Marvin liked action and comedy shows on television. Dora recalled that he also enjoyed 
watching football and basketball on television. 

La Tasha (younger sister) reported that Marvin had never participated in organized sports, 
but followed NFL football on television. She described that he like to shoot pool at a 
nightclub and sometimes went to the movies with La Toya. 

Health and safety: 

Self-report: 

Mr. Cannon reported that he went to the hospital emergency room for any medical care. 
He had never had a personal physician or family doctor. In the community, he had not 
had a physical exam as an adult. Mr. Cannon reported that at age 30-31, he amputated the 
tip of his left index finger. He described that he managed the prescription of antibiotics 
for several days. · 
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Mr. Cannon reported that as an adult in the community, he had never been to the dentist. 

Mr. Cannon presents as an obese male, specifying his height as 5 '9" and his weight as 
360 lbs. He recalled his community weight as approximately 220-240 lbs. Mr. Cannon 
described taking walks with his family, but no deliberate fitness activities such as jogging 
or gym work-outs. Mr. Cannon had no perception of a balanced diet when in the 
community. He had never gone on a diet or otherwise attempted to lose weight. 

Mr. Cannon reported that he routinely used a condom if picking up a woman in a club, 
but did not with more routine sexual partners: He denied ever contracting an STD. 

Third party reports: Dora (mother) reported that Marvin received medical care from a 
minor emergency clinic. She had to make the decision when his injury required medical 
attention. Dora recalled an incident where Marvin, as an adult, crushed a finger using a 
carjack. He came to her to examine it, being unable to make himself look at it. She 
advised him that the injury was beyond her ability to address and that he had to go to a 
doctor. Dora reported that if a medication were prescribed for Marvin, she would have to 
manage its administration - as Marvin would not dose the medication properly or forget 
doses. 

Johnny Jr. (older brother) described that Marvin was inattentive to safety issues. He 
recalled that Marvin's thumb was crushed when putting it into a slot on a carjack being 
utilized, even though Johnny Jr. warned him not to do so as the jack would drop suddenly 
when it was released. 

Kelvin (older brother) also reported that Marvin was not careful or cautious in working 
around machinery. He described that Marvin lost part of a finger by a moving chain from 
putting his hand into equipment that was running. Kelvin also reported that Marvin's 
thumb was crushed by a jack. He recalled that Marvin had his hand next to the jack, 
which slipped off a block of wood and crushed Marvin's thumb. Kelvin characterized 
that Marvin did things his way, even if cautioned or instructed. Kelvin characterized that 
Marvin was reckless in driving as well. He described catching Marvin driving at night 
with his lights off and deliberately engaging in other "crazy stuff." 

Kelvin reported that Marvin would not go to the doctor unless forced, even with _ 
significant injuries such as severing part of a finger or crushing his thumb. He described 
that Marvin was unable to dose his own prescription medications. Kelvin recalled that 
Marvin was extremely obese by age J 2, but was not self-conscious about his size. He 
reported that Marvin did not diet, attend to a balanced diet, or deliberately exercise. 
Kelvin described Marvin engaging in inexplicable behaviors that were unhealthy, such as 
sitting out in a car for 5:-6 hours, in cold weather, and with the engine off. 

La Tasha reported that Marvin could not manage medication schedules for himself or 
Latoya's children. If injured, Marvin would ask his mother _if he should go to the doctor. 
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She does not know if he went to the dentist as an adult in the community. La Tasha 
reported that Marvin did not discuss or observe positive health habits. He bad no 
awareness of a balance diet, did not attempt to lose weight, and did not deliberately 
exercise or workout. 

Summary of adaptive skill deficits: 

Qualifying adaptive skill deficits under DSM-IV-TR (2000) only need be present in two 
of 11 factors. As reflected in the chart below, anecdotal descriptions support the presence 
of significant deficits in at least nine of 11 factors. Similarly, anecdotal descriptions 
demonstrate the presence of qualifying adaptive skill deficits in all three of the adaptive 
ski II domains: Conceptual, Social, and Practical skills. 

Adaptive Functioning Factors 
DSM-IV-TR AAIDD / DSM-5 

✓ Functional academic skills } ✓ Conceptual sk ills 
✓ Communication • Language; reading and writing; 

money, time, and number concepts 

✓ Social/interpersonal skills 

Self-care 
✓ Home living 

} 
✓ Social skills 
• lnicrpersonal skills, social 

responsibility, self-esteem, gullibility, 
naivete, follows rules, avoids being 
victimized, social problem solving 

✓ Use of community resources ✓ Practical skills 
✓ Self-direction 
✓ Work 

Leisure 
✓ Health 
✓ Safety 

• Activities of daily living {personal 
care, occupational skills, use of 
money, safoty, health care, travel and 
ttansportalion, schedules/routines, use 
of telephone 230 

As was previously detailed, standardized ratings reflected significantly subaverage skills 
in all three of the adaptive domains, as well as a composite measure. Further, 
standardized academic achievement testing demonstrated significant deficits, with 
implications for both Conceptual and Practical adaptive domains. 

Conclusion regarding adaptive functioning: Integrating standardized assessment 
techniques and the anecdotal description of multiple third parties, Mr. Cannon 
demonstrates significantly subaverage adaptive functioning, meeting prong two of 
criteria of DSM-IV-TR, AA/DD, and DSM-5 for a diagnosis of intellectual disability. 
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3. The onset of Marvin Cannon 's intellectual deficiency and adaptive skill deficits was 
during the developmental period (i.e., prior to the age of I 8). 

The third diagnostic prong for a diagnosis oflntellectual Disability under AAIDD, DSM
IV-TR, and DSM-5 criteria is an onset during the developmental period (i.e., pre-18). 

Pre-I 8 IQ score evidence of Intellectual Disability: 

As detailed in an earlier section, Mr. Cannon had three pre-18 administrations of various 
editions of the Wechsler and Stanford Binet scales, all of which are within eligibility for 
the IQ score prong (IQ S 75, with consideration of SEM) for a diagnosis of intellectual 
disability (formerly mental retardation). As previously detailed, Mr. Cannon's historical 
Full Scale IQ scores on these administrations were: 

Date 

05/93 
05/93 
12/95 

Age 

14 
14 
16 

Test 
(standardized) 

SB-IV (1984) 
WISC-Ill (1989) 
WISC-III (1989) 

FS IQ score FE corrected FSIQ 
(95% SEM) (95%SEM) 

73/75 (68-78) 70 (65-75) 
62 (58-69) 61 (57-68) 
61 (57-68) 59 (55-66) 

Pre-18 IQ school-based assessments of adaptive skills consistent Intellectual Disability: 

Gadsen County school records reflect that Mr. Cannon was retained in I st and 61
h grades, 

and then enrolled in vocational programming. His grade performance was poor. Both 
standardized psychoeducational (academic achievement) and language assessments 
specify marked deficiencies, with standard scores that are significantly subaverage. A 
Social History regarding Mr. Cannon by Eleanor W. Fleming, M.S., School Social 
Worker, dated 05/08/96 described him as displaying speech and learning deficiencies. 
Academic and language deficiencies are thus demonstrated in school records in grade 
retention, poor grade performance, standardized testing, and family and school 
observation. These deficiencies impact conceptual, social, and practical adaptive 
functioning arenas. 

In a Psychological Report by Charlotte Johnson-Davis, Ph.D., dated December 1996 (9th 

grade), Mr. Cannon was described as receiving services in the Language Impaired 
program and as failing most of his classes. He attempted all tasks with an average amount 
of attention and persistence. The results were judged to be a valid reflection of his current 
functioning. 

When 16 years 8 months of age, Mr. Cannon's academic capabilities as reflected on the 
Woodcock Johnson Psycho-Educational Battery - Revised (WJ-R) were 5-9 years below 
his expected grade level (i.e., 1 I th grade): 
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WJ-R GRADE EQUIVALENT, AGE EQUIVALENT, PERCENTILE RANK, 
. ANDSTANDARDSCORES 

SUBTEST/CLUSTER GRADE AGE PERCENTILE STANDARD 
SCORE SCORE SCORE 

Broad Reading 3.0 8-2 0.5 61 

Broad Mathematics 5.9 11-3 11 82 

Broad Written 
Language 2.1 7-9 0.3 58 

Adaptive capabilities were assessed with the Adaptive Behavior Inventory (ABI), using 
two teachers as raters. As compared to a "normal" sample, Mr. Cannon was rated with 
ABI Composite standard scores of 51 and 59 (M = I 00, s.d. = 15), both reflecting below 
the I st percentile. Even when utilizing "mentally retarded" norms, Mr. Cannon was rated 
as significantly subaverage in comparison to intellectually disabled peers: ABI 
Composite standard scores of 63 and 74 respectively 

Dr. Johnson-Davis summarized: 

The results of the present evaluation find him [Marvin CannonJ to be functioning 
in the Mentally Handicapped range of intellectual abilities as measured by the 
WISC-III with commensurate academic skills in reading and written language. 
His mathematic skills are below average, but higher than his academic skills in 
other areas. On the ABI, Marvin's overall adaptive behavior was rated very poor 
when compared to a normative sample and poor to very poor when compared to a 
Mentally Handicapped sample. 

In November 1998, Mr. Cannon was re-evaluated by Dr. Johnson-Davis, and exhibited 
. little academic progress over the intervening two years. His W J-R performance was: 

Postconviction affidavit of Cunningham regarding Marvin Cannon, 11/10117 Page 45 



Page 571

WJ-R GRADE EQUIVALENT, AGE EQUIVALENT, PERCENTILE RANK, 
AND STANDARD SCORES 

SUBTEST/CLUSTER GRADE PERCENTILE STANDARD 
SCORE SCORE 

Broad Reading 3.3 0.5 61 

Broad Mathematics 6.9 15 84 

Broad Written 
Language 2.1 0.1 55 

The academic deficiency Mr. Cannon demonstrated on the WJ-R in his teens was a 
continuation of poor performance on standardized assessments. To illustrate, on the 

· Comprehensive Test of Basic Skills (CTBS), Mr. Cannon's total battery score in 1989 
was at the 1st percentile and other years <6%ile. 

As referenced in Dr. Johnson-Davis' 1996 report, Mr. Cannon's adaptive skill deficits 
included language/communication skills. Utilizing the Clinical Evaluation of Language 
Fundamentals - 3 in January 1999, Mr. Cannon exhibited: 

Receptive Language standard score 78 
Expressive Language standard score 69 
Total Language standard score 72 

An exceptional student staffing in February 1999 found that Mr. Cannon continued to be 
eligible to participate in the Educable Mentally Handicapped program and the Speech and 
Language program. 

Pre-18 IQ diagnosis of Intellectual Disability: 

As previously detailed, Gadsen County school records regarding Mr. Cannon reflect the 
1995 evaluation of Charlotte Johnson-Davis, Ph.D., School Psychologist, detailing both 
IQ scores and adaptive functioning scores consistent with "Mentally Handicapped" (i.e., 
educational terminology for mental retardation to reduce labeling stigma). On 04/07/98, 
Mr. Cannon's primary educational "exceptionality" was specified as "Educable Mentally 
Handicapped" (i.e., educational terminology for mild mental retardation). Elsewhere in 
his 1998 Gadsden County middle school records (Bates 000536), Mr. Cannon's 
"exceptionality" is specified as: "Intellectual Disability," with this eligibility being 
detennined in I 996. The diagnosis of "Educable Mentally Handicapped" was repeated in 
educational staffings of Mr. Cannon on 08/31/98 and 02/25/99. 
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Dr. Leland testified at the Spencer Hearing that Mr. Cannon had never had an 
IEP/exceptionality and that Mr. Cannon's school records contained no psychological 
reports. This testimony was erroneous. More accurately, Dr. Leland had not been 
provided and/or had not reviewed the school records regarding Mr. Cannon that 
contained psychological reports, IEPs, and determinations of exceptionality - as 
extensively cited above. 

Conclusion regarding pre-18 evidence of MR/ID: The presence of qualifying IQ scores; 
adaptive functioning deficits reflected in adaptive rating scales, academic achievement, 
and speech/language; and diagnoses of intellectual disability equivalents (i.e., mentally 
handicapped, educable mentally handicapped, and intellectual disability) demonstrate 
the presence of intellectual disability prior to the age of 18. The pre-18 presence of this 
disability meets the third prong for a diagnosis of intellectual disability. 

Critique of intellectual assessment and testimony of Dr. Leland: 

Absence of school-based assessments: Dr. Leland testified at the Spencer Hearing that 
Mr. Cannon had never had an IEP/exceptionality and that Mr. Cannon's school records 
contained no psychological reports. This testimony was obviously erroneous. More 
accurately, Dr. Leland had not been provided and/or had not reviewed the school records 
regarding Mr .. Cannon that contained psychological reports, IEPs, and determinations of 
exceptionality - as extensively cited above. As a starting point, then, Dr. Leland lacked 
the developmental perspective that would prompt a competent mental health professional 
to examine this issue more carefully. 

Failure to attend to Florida DOC assessments: Dr. Leland testified there was nothing of 
mental health significance to report from Mr. Cannon's Florida prison records. This was 
erroneous. The Beta-lll scores, with the limitations previously detailed, were significant 
in illustrating Mr. Cannon's intellectual deficiency. As Dr. Leland did not regard these 
scores as significant, it can be reasonably inferred that he did not make application of the 
broader SEM associated with this scale or considerations of norm obsolescence (i.e., 
~lyn~ e~fect). Further, Dr. Leland did not aprreciate .the intellectual deficiency 
1mphcat1ons of Mr. Cannon's 2nd grade to 41 grade hteracy as reflected on the TABE 
administered in Florida DOC in April 2002. 

IQ score prong diagnostic criteria: Dr. Leland testified that IQ score eligibility for a 
diagnosis of mental retardation is "below 70" [Vol. 16, at 36). This testimony failed to 
specify incorporation of SEM for a qualifying IQ score(~ 75 on full scale instruments), 
as specified in DSM-IV-TR, DSM-5, and AAIDD criteria. The clinical criteria for a 
diagnosis of ID/MR reflected SEM latitude, whether or not this latitude was recognized 
for Atkins purposes by the Florida Supreme Court at that time. Further, .there is no 
indication from his testimony that Dr. Leland incorporated considerations of norm 
obsolescence (i.e., Flynn effect) in his interpretation of Mr. Cannon's WAIS-IV Full 
Scale Score. 
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WAIS-IV record form, scoring, and interpretation: The WAIS-IV manual specifies how 
the record form of the WAIS-IV should be completed during administration of the test to 
support checking for scoring errors and to illuminate interpretation. Dr. Leland failed to 
fully complete the record form during the administration of the test, limiting the ability to 
scrutinize administration/scoring. On the Vocabulary subtest where Dr. Leland noted Mr. 
Cannon's responses, Dr. Leland made an error in scoring. Though correcting this error 
did not alter Mr. Cannon's IQ score, the presence of this error - combined with the only 
partial completion of the record form - raises questions regarding the rigor of the 
assessment procedures. 

Dr. Leland also revealed a disturbing lack of familiarity with the psychometric meaning 
ofIQ scores. He testified that Mr. Cannon's IQ Full Scale IQ score of77 was at the 1st 

percentile: 

In Mr. Cannon's case, that score of 77 represents about - places him about the 
first percentile, which means that if you were to take a random - snatch up a 
random sample of a hundred of his same age cohorts, tested their IQs, he would 
be at the first percentile, meaning there would be 99 people, maybe 98 people 
who would be functioning at a level higher than he. [Vol 16., at 37] 

In fact, an IQ score of 77 corresponds to the 6th percentile, not the l st percentile. Dr. 
Leland's specification of this score as at the 1st percentile is startling because the most 
basic competence with standard scores and the associated bell curve recognizes that one 
standard deviation below the mean (i.e., 85) reflects the 16th percentile and two standard 
deviations below the mean (i.e., 70) is at the 2.2 percentile. Dr. Leland's testimony does 
not reflect such basic psychometric competence. 

Adaptive functioning assessment: Dr. Leland testified that he did not undertake an 
evaluation of Mr. Cannon's adaptive functioning [Vol. 16, at 59). Thus, he did not 
undertake systematic descriptive interviewing of Mr. Cannon's functional capabilities 
across life arenas or obtain ratings on adaptive behavior scales with family members. 
Accordingly, Dr. Leland did not have the benefit of adaptive functioning perspectives in 
illuminating whether the IQ score he obtained was an over or under estimate of Mr. 
Cannon's functional intellectual abilities. Further, as his testimony was prior to the 
publication of DSM-5, Dr. Leland could not know that DSM-5 would specify that a 
diagnosis of ID could be made in the face of sufficient limitations in adaptive 
functioning, even if the IQ score was not in an eligibility zone. Finally, in the absence of 
adaptive behavior descriptions and ratings, Dr. Leland was not equipped to detail Mr. 
Cannon's adaptive limitations to the jury or Court, whether or not a diagnosis of ID/MR 
could be made. 
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Conclusion regarding Intellectual Disability: 

It is my professional opinion with a reasonable degree of psychological certainty that Mr. 
Cannon meets criteria for a diagnosis of Mental Retardation/ Intellectual Disability under 
DSM-IV~TR, AAIDD, and DSM-5; and was a person with MR/ID at the time of the 
instant offense and at the time of trial in 20 l 2. 

Mitigating implications of deficient intelligence: 

Impairments associated with mental deficiency outside of ID/MR: T~e mitigating 
implications of Mr. Cannon's intellectual and adaptive skill limitation are not limited to 
the death penalty exclusion of a diagnosis of MR/ID. Even if the trial court or sentencing 
jury had not found Mr. Cannon to be a person with MR/ID, he certainly would remain on 
the cusp of that condition. Importantly, intelligence is on a continuum - thus an 
individual is not either MR/ID or "normal." Mr. Cannon's close proximity to MR/ID, and 
the associated marked limitations in the raw material he brought to his decision-making, 
moral reasoning, and impulse control are illustrated on the IQ d istribution curve below. 

WISC-Ill 
FSIQ=59 
(12/95) 

WISC-Ill 
FSIQ=61 
(05/93) 

WAIS-IV 
FSIQ=69 

1/17) 

SB-IV 
FSIQ=70 
(05/93) 

IQ Testing of Marvin Cannon 

WAIS-IV 
FSIQ=75 
(04/1 f ) 

I 

With Standard Error of Measurement (SEM/SEE) 
Flynn effect corrected FS IQ scores · 22 

There may be almost indiscernible difference between the intellectual capabilities 
supporting decision-making, impuls ivity, and limited moral reasoning of persons who are 
at the high end of MR/ID and the low end of borderline intelligence. Both exhibit limited 
ability to adequately control or fully apprehend the significance of behavior. Mr. Cannon 

· certainly is a person of markedly deficient intetlectual capability and severely limited 
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adaptive skills, whether or not my diagnostic finding of ID/MR is embraced. These 
deficiencies result in marked impairment in his capacity to understand and control his 
actions. 

To further explain, persons with deficient intellect - whether or not meeting full 
diagnostic criteria for MR/ID - have a reduced ability to cope with and function in the 
everyday world. As was illustrated in the anecdotal descriptions of Mr. Cannon's 
adaptive skills, this reduced ability is found in every dimension of functioning including: 

Language 
Communication 
Memory 
Attention 
Ability to control impulsivity 
Moral development 
Self-concept 
Se! f-perception 
Suggestibility 
Knowledge of basic information 
General motivation 

Persons with deficient intellect typically have impaired logical reasoning, strategic 
thinking, and foresight. They exhibit reduced ability to understand causation or predict 
consequences. Persons with deficient cognitive ability typically demonstrate intellectual 
rigidity demonstrated by: 1. Inability to learn from mistakes and a pattern of persisting in 
behaviors even when they have proven counterproductive or unsuccessful; and, 2. 
Inability to independently generate in his/her mind a sufficient range of behaviors from 
which to select an action appropriate to the situation - particularly under stress. 

Quality of moral reasoning directly rests on intellectual ability, an observation that is 
obvious as moral reasoning becomes more principled and nuanced, with greater empathy 
and social reciprocity, as a child grows into adulthood and has correspondingly greater 
intellectual ability. Persons with deficient intelligence exhibit a limited ability to reach 
full moral reasoning ability - which develops incrementally and is dependent on 
intellectual ability and developmental level. Additionally, intellectual deficiency places 
an upper limit on the attainment of full moral reasoning ability. Intellectual deficiency is 
also associated with less ability to control their behavior. All of these features reflect a 
qualitative continuum on which Mr. Cannon was quite low. 

lmpulsivity: An important way in which intellectual deficiency impacts on behavior 
involves impulsivity. In this regard, it is crucial to understand that "spontaneous" and 
"impulsive" are overlapping, but not synonymous terms/concepts. Rather, there are two 
types of impulsivity. The first type is reactive impulsivity. Reactive impulsivity involves an 
immediate reaction without pause or reflection: you are shoved and you shove the other 
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person back. It is spontaneous in its immediacy. Reactive impulsivity is most often observed 
in pre-school age children, persons who are intoxicated, persons in a crisis or emergency 
situation, and persons who are demented. 

The second type of impulsivity is judgment impulsivity. Judgment impulsivity is 
characterized by the press of internal forces, with inadequate consideration for the 
consequences or alternative options. For example, you meet an attractive person today and 
spend the next two days planning your wedding and life together. On the third day you 
marry. This represents a profoundly impulsive action, even though two days were spent in 
planning. Judgment impulsivity is characteristic of children and adolescents, persons with 
intellectual disability, and persons with substance abuse- the latter two conditions affecting 
Mr. Cannon's decision-making. Thus, even though Mr. Cannon premeditated the 
robbery/murder, this would not negate judgment impulsivity. The initiation/course of the 
associated assault likely implicated reactive impulsivity as well. 

Mr. Cannon's behavior in his criminal conduct, discussed below, points to poor decision
making and an associated high likelihood of apprehension. In this sense, it appears that 
his ''forethought" extended no further than the next few hours. 

Intellectual deficiency in the capital offense: Mr. Cannon's intellectual deficiency, 
whether or not meeting a diagnostic threshold for ID/MR; was evident in many aspects of 
the instant offense. He had received a $2,500 Christmas bonus from his father just days 
before, but had apparently already exhausted these funds. This reflected his poor self
direction, financial irresponsibility, and deficient capacity to look down the road. To the 
extent that La Toya had actively depleted these funds for drug abuse, his gullibility was 
implicated as well. Had a portion of this money remained, Mr. Cannon could have simply 
refunded the money for the second deer corn purchase to Mr. Zechariah Morgan. The 
offense appears to have been motivated by Mr. Cannon's attempt to keep his father from 
becoming aware that he was selling deer com on the side - a .childlike avoidance of 
disapproval. Mr. Cannon then agreed to the deer corn delivery with his cell phone, 
creating a certain and easily discoverable link between him and the victim. 

Mr. Cannon enlisted the assistance of an equally if not more compromised accomplice, 
Antone McMillian, whose effective participation and enduring discretion was dubious at 
best. Consistent with this reservation, Mr. Neel testified that Mr. McMillian just sat there 
during the initial attack. Also reflective of Mr. McMillian's cognitive limitations, he left 
the murder weapon in the back of a patrol car. Mr. Cannon subsequently did not abandon 
the plan when both Mr. Morgan and Mr. Sean Neel came for the delivery, though the 
presence of two men markedly complicated being able to immediately incapacitate them 
with a knife. This illustrates the deficient ability of persons who are mentally deficient to 
consider alternatives or abandon a solution that has become unworkable. Mr. Cannon 
initiated the attack in a moving vehicle that predictably crashed - allowing Mr. Neel to 
flee and apparently disabling the truck. Mr. Cannon appears to have had no contingency 
plan to flee and was still in Gadsden County at his arrest. Committing a double-murder to 
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avoid acknowledging that there is no deer com to deliver is obviously a very poorly 
reasoned response to a problem. Even the ostensible callousness of the offense takes on a 
different connotation when viewed through a lens of Mr. Cannon's intellectual 
deficiency. Mr. Cannon's intellectual limitations result in his lacking a "theory of mind." 
He is unable to grasp the thoughts and feelings of others. The associated limitations in 
empathy are not a personality feature; they are an expression of this inability. 

Intellectual deficiency in prior criminal conduct: Though criminal conduct should not be 
utilized to determine adaptive deficits, there is a nexus and/or consistency between Mr. 
Cannon's intellectual deficiency and his prior criminal conduct. To illustrate, after 
impulsively stealing a generator from the bed of a pick-up truck, he utilized his driver's 
license as he pawned it in the same county - virtually guaranteeing his apprehension. Io 
the armed carjacking/kidnapping to facilitate a felony with a firearm, Mr. Cannon 
impulsively agreed to participate in a robbery being planned by others; then was the only 
codefendant whose identity was not concealed by a mask during contact with the victim. 
Note that ID/MR does not prevent premeditation, planning, or active participation; rather, 
these features are more likely to be flawed. 

Enhanced susceptibility to corruptive family influences: Mr. Cannon's intellectual 
deficiency left him particularly vulnerable to the corruptive influences of his older 
siblings and father. Mr. Cannon's sentencing jury did not have the benefit of testimony 
addressing this linkage. Although these corruptive influences were referenced in Dr. 
Leland's testimony at the Spencer Hearing, Dr. Leland did not establish Mr. Cannon's 
enhanced vulnerability as a result of intellectual deficiency. Illustrative of these 
corruptive influences, family members report: 

• Johnny Sr. (father) was involved in extramarital affairs, including having other 
families out-of-state. Johnny Jr. reported that Sr. has 5-6 other families. Johnny Jr. 
and Marvin know of at least two outside children that their father has had with 
women in Georgia. Johnny Jr. described that their father has houses and 
businesses under the names of these women or their children. Dora is aware of 
these relationships and children as well. 

• Johnny Sr. utilized the identities of his sons as minors to secure grants and loans 
to fund his own farm operations. 

• Johnny Sr. bought stolen farm equipment/parts. 
• Lee Arthur, maternal half-brother, was in prison 1990-1992, 1998-1999, 2001-

2004, and 2007-2010. 
• Curtis, maternal half-brother, was in prison 1989-1990, 1993-200 I, 2005, 2008-

2010. Curtis has a younger paternal half-brother who has been executed for a 
1992 double murder. 

• Johnny Jr. was in prison 1991-1992, 1997-1998, 2005-2007. 
• Kelvin was in prison 1992-2000, 2002-2010. 
• Donna has been convicted of murder and has been in prison since 2007. 
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The extent of serious criminality among Mr. Cannon's siblings additionally strongly 
points to the inadequacies of the family environment during their childhoods. · 

Personality assessment: 

In the absence of a comprehensive view of Mr. Cannon's intellectual deficiency and 
associated limitations in adaptive functioning, Dr. Leland attempted to explain Mr. 
Cannon's behavior as reflecting personality maladjustment. His foundation for this was 
fundamentally flawed by this same failure. Though he did not directly reference the 
instrument in his testimony, review of his file reflects that Dr. Leland relied on the Millon 
Clinical Multiaxial Inventory- 3rd Edition (MCMI-3) for his personality formulations 
regarding Mr. Cannon. There are serious methodological problems with the construction, 
standardization, and scoring metric of the MCMI-3. Even apart from these, the MCMI-3 
was not standardized with persons whose literacy level as measured by the T ABE in 
Florida DOC (April 2002) was: Reading Grade Level 2.3, Language Grade Level 2.5; or 
WRA T-4 Reading Composite standard score of 71 (January 2017). 

More importantly, the MCMI-3 was also not standardized on persons with borderline 
intelligence, muc;h less ID/MR. Thus, even had Mr. Cannon been able to adequately read 
the items, his conceptual understanding - particularly as this involves self
reflection/insight - cannot be assumed to be equivalent to the sample on which the 
instrument was standardized. Any interpretation of the associated results as 
demonstrating personality characteristics of one sort or another is entirely speculative. 

The behavioral deficits exhibited by Mr. Cannon ( e.g., lack of appreciation of the feelings 
of others, social awkwardness and avoidance, inflated confidence in ability, assumptions 
that everything will work out) are most parsimoniously accounted for by his intellectual 
limitations. Beyond recurrent criminal offending (arguably expressions of the adaptive 
deficits of impulsivity, gullibility, not following rules, no theory of mind and associated 
poor empathy, and inability to weigh outcomes), there is little to no evidence that Mr. 
Cannon suffered from a personality disorder. He was a self-motivated, hard worker 
(though requiring direction); supported his romantic partner and her children; was 
respectful to his parents; did not seek to be the center of attention or dominate others; did 
not seek to exploit others; lived a simple life; and had little desire for acquisition. 

Contrary to Dr. Leland's testimony, Mr. Cannon's plea-related deficits were an "issue of 
comprehension." As a result of his ID/MR, Mr. Cannon lacked the ability weigh the 
probability of future outcomes so that these reasonably infonned his decision-making 
regarding his case. Further, Mr. Cannon's rigidity, including in his rejection of a plea 
bargain, was an expression of intellectual limitations and not narcissism or other 
personality disturbance. 

Dr. Leland further testified at the Spencer·Hearing that Mr. Cannon's purported 
"personality disorder" was a risk factor for dangerousness in a prison context. Even apart 
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from the dubious basis of the personality disorder diagnosis of Mr. Cannon, Dr. Leland's 
conclusion reflects a fundamental lack of knowledge regarding the correlates of prison 
violence. Most simply, there is no personality characteristic, personality profile, or 
personality disorder that is predictive of serious violence in American prisons (see 
Cunningham, 2006; Edens et al., 2005). This conclusion is quite obvious from the 
prevalence rate of personality disorder among prison inmates. To illustrate, the 
prevalence rate of Antisocial Personality Disorder (a key feature of which is an 
inadequate appreciation of the rights and feelings of others, i:e., conscience) among a 
male state prison inmates population ranges from 49%-80% (for a review, see 
Cunningham & Reidy, 1998a). Any characteristic or deficiency that is present in half or 
more of a population will fail to predict the rare act of serious violence. 

Statutory mitigating factors: The history and assessments described above supports a 
finding that Mr. Cannon acted under extreme mental or emotional disturbance at the time 
of the offense, reflecting the dysfunction, disorder, and associated disturbance from the 
interaction of intellectual deficiency and systemically conuptive family factors. This 
extreme mental or emotional disturbance is not limited to the time immediately proximate 
to the offense or a finding by the Court of ID/MR. Rather, it reflects the static nature of 
the defendant's mind during the broad time period encompassing the offense. 

This history additionally supports a finding that the capacity of Mr. Cannon to appreciate 
the criminality of his conduct or to conform his conduct to the requirements of law was 
substantially impaired at the time of the offense, reflecting the interacting effects of 
intellectual deficiency and systemically corruptive family influences on the defendant's 
morality, value system, social identification, empathy, judgment and impulse control. 
This substantial impairment in the defendant's capability to appreciate the criminality of 
his conduct or conform his conduct to the requirements of the law was not limited to the 
time period immediately proximate to the offense or a finding by the Court of ID/MR 
Rather, it reflects the static nature of the defendant's mind during the broad time period 
encompassing the offense. 

Expert testimony could have explained that the presence of these statutory mitigating 
factors (i.e., appreciate, confonn) is not restricted to whether such capabilities were 
present or absent in an "absolute" sense. There is a continuum of "appreciation" of 
conduct that involves the functional value system and empathy capabilities absorbed 
from developmental experiences. Similarly, there is a qualitative continuum of self
control that underlies the capability to "conform" conduct. Mr. Cannon's intellectual 
deficiency and the corruptive influences of his family substantially impaired his 
capabilities to "appreciate" and "conform." The continuum of capability to " appreciate" 
and "conform" may, indeed, may be progressi\'.ely impacted as intellectual capacity 
declines. 
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Availability of evaluation and testimony: Had I or a well-qualified psychologist been 
retained by the defense in 2012, provided with adequate school records, and given access 
to family members for adaptive functioning descriptions and ratings, the above findings 
and conclusions could have been detailed in testimony to the sentencing jury and further 
elaborated on to the Court at the Spencer Hearing. The above findings and conclusions 
are offered with a reasonable degree of psychological certainty. 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST 
OF MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE 
FOR USE AS EVIDENCE IN COURT AND JS SUBJECT FOR PENALTY OF 
PERJURY 

Dated this J 0th day of November, 2017 at Seattle, Washington. 

~ingham, Ph.D., ABPP 

STATE OF WASHINGTON 

COUNTY OF KING 

ACKNOWLEDGMENT 

Before me, Am~ Kaf'.YlmfJ , a notary public, 
on this day person lly appeared MARK D. CUNNINGHAM, Ph.D., ABPP, known to me to 
be the person whose name is subscribed to the foregoing instrument and acknowledged to 
me that he executed the same for the purpose and consideration therein expressed. Given 
under my hand and seal of office this I 01

h day of November, 2017. 

SEAL 

. AMYKANAM£ 
Notify Public 

Stitt of Withington 
My Appointmltnl Explrtt May 15, 2020 
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IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR GADSDEN COUNTY, FLORIDA 

CASE NO.: 2010-663-CFB 

STATE OF FLORIDA 

vs. 

MARVIN CANNON, 

Defendant. 

PROCEEDINGS: 

BEFORE : 

DATE: 

TIME: 

LOCATION: 

REPORTED BY: 

I 

(Pages 1 - 32) 

CASE MANAGEMENT CONFERENCE 
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Commencing at: 9:00 A.M. 
concluding at: 9:51 A. M. 
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PROCEEDINGS 

THE BAILIFF: Order in the court . All rise. 

circuit Court is now in session, the Honorable chief 

Judge Jonathan Sjostrom presiding. 

THE COURT: Be seated. Stay seated. Have a seat. 

Good morning . All right. So Mr. Cannon, 

2010-CFB-663, Gadsden county case. 

Let's go ahead and take appearances. Let's start 

left to right. Mr. Beville. 

MR . BEVILLE: James Beville, State Attorney's 

office. 

THE COURT: Thank you. 

MS. HOPKINS: Lisa Hopkins, Attorney General's 

office. 

THE COURT: Ms. Hopkins. 

MR . BROWN: Gregory Brown from CCRC Middle. 

THE COURT: Mr. Brown. 

MR . HENDRY : David Hendry from CCRC Middle. Good 

morning, Judge. 

THE COURT: Mr. Hendry , thank you. 

3 

MR . DRISCOLL: James Driscoll from CCRC Middle, Your 

Honor. 

THE COURT: Excellent. Thanks so much. 

All right. so we're here on an order setting case 

Management conference . I never know who to hear from 
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first on these. It's the Mr. cannon's motions that 

are pending, so why don't we go ahead and hear from 

Mr. Cannon's counsel first this morning as far as the 

process that you feel like we should -- we should follow. 

MR . BROWN: Yes, Judge . we're asking that the 

Court -- well, as a preliminary matter, our claim 

regarding the Hurst issue 

THE COURT: Yes. 

MR. BROWN: -- the resentencing, I believe that the 

State, in their reply, is conceding that Mr. cannon is 

entitled to resentencing. so based on that, it's our 

position that Mr. Cannon's purely penalty phase claims 

will become moot; and that would be in our motion, 

claim claim No. 4, so we believe that claim No. 4 

would be moot at this time. 

we have identified two claims that we do not believe 

require an evidentiary hearing, that would be claims 6 

and 7 . I believe that claim 6, the state also conceded, 

that had to do with the fact that Mr. cannon was 

sentenced to 30 years for arson. And it was a count that 

carried a maximum penalty of 15 years. 

so we believe that the court in -- ,nits order can 

grant claim 6 as well and fix that sentence to the -- to 

an appropriate sentence under the law. 

And we also identified in claim 7 that the 
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Department of corrections 1s still holding Mr. cannon for 

attempted robbery with a deadly weapon, an offense which 

the Florida Supreme Court reversed on direct appeal. So 

we'd ask that in the court's order that the court order 

the Department of corrections to release Mr. cannon on 

that count. 

As for the rema1n1ng claims, we have claim 1, and 

its subparts are all guilt phase claims. we are asking 

for an evidentiary hearing on each of those claims. 

The rule that we're dealing with in this case under 

3.851 states that: "At the case management conference, 

the trial court shall: (i) schedule an evidentiary 

hearing to be held within 150 days, on claims listed by 

the defendant as requ1 r, ng a factual dete rmi nation." 

we have alleged that we have listed those clai ms as 

requiring a factual determination, and so we believe we 

are entitled to one. 

I -- I'd point out that in 2001 the Rule 3.851 was 

amended by order of the Florida supreme court; and in 

amending it -- and this was -- this can be found at 

797 so.2d 1213. 

The Florida supreme Court stated: "Amended Rule 

3.851 , as did our proposals , requires that an evidentiary 

hearing be held on claims identified in an initial motion 

as requiring a factual determination. we have considered 
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the comments in opposition to this requirement but 

continue to believe that 'in light of the large number of 

summary denials of initial motions which the Court has 

been compelled to reverse under the current rules ... this 

change will reduce unwarranted delay in many cases."' 

So we have in Claim 2 a claim that is kind of a 

hybrid between guilt phase and penalty phase issues. It 

does require a factual determination. 

Our position would be that the guilt phase aspect of 

that would obviously be moot because it -- he'll be 

receiving a new penalty phase. But the remaining --

THE COURT: I'm -- I'm going to just ask you, rather 

than just referring to the claims by numbe r --

MR. BROWN: Yes, Judge. 

THE COURT: if you can if you can direct me, I 

think of claim 2 as the religious themes claim. 

MR. BROWN: Yes, Judge. 

THE COURT: So if you could just help -- help my 

memory out because you know your numbers much better than 

I do. 

MR. BROWN: Absolutely, Judge. 

Claim 2, as you stated, has to do with the religious 

theme . we raised -- raised that claim as having to do -

basically, starting from the voir dire and going all the 

way through the summations and -- and the penalty phase 
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as well. so . . . 

THE COURT: And let me -- and on -- on -- on that, 

the -- since -- because of the Hurst resentencing that's 

going to have to be imposed, the record that's in the 

in the -- the issue there is going to be purely guilt 

phase , right? I mean, because -- because, obviously, the 

jury wouldn't have known what was going to happen in the 

penalty phase during the guilt phase, presumably. 

MR. BROWN: Yes, Judge. I -- I would be perfectly 

willing to -- to admit that anything said after the 

the guilt phase concluded, that the court need not 

consider that in addressing that claim as it -- as it 

pertains to the guilt phase. 

so claim 2 we have identified as -- as requiring a 

factual determination. so based on my previous citation, 

I believe that we're entitled to an evidentiary hearing. 

And claim 3 is the intellectual disability claim. 

Again, we've cited that that requires a factual 

determination , and we've -- I have the -- for the court, 

and I've already provided this to the State and the 

Attorney General's office. If I could approach? 

THE COURT: 

MR. BROWN: 

Thank you very much. of course. 

And this is our defense exhibit and 

witness list. It also, as required by the rule, contains 

a copy of our expert report , which is attached on the 
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back of the motion. so we -- we have provided a report 

of -- of our -- of our expert which supports our claim of 

intellectual disability. 

Again, the rule requires that the court hold an 

evidentiary hearing if we if we allege that there are 

factual determinations to be made, regarding the, you 

know, the somewhat unique position that we're in here in 

that a new penalty phase is going to be granted. 

I would also point out the judicial economy of this 

court hearing this now as opposed to sending it back to 

the trial court to make that determination. 

The parties in the case are -- are more familiar at 

this point; and , certainly, this post- conviction counsel, 

who retained and has expended great resources on this 

expert, is in a position to address this claim at this 

time. 

If Mr. cannon is found intellectually disabled, that 

would prevent any sort of penalty phase from going 

forward against him , and we believe that the Eighth 

Amendment not only prohibits the imposition of a death 

penalty against an intellectually disabled person, but it 

also prohibits a prosecution against an intellectually 

disabled person , and so the Court should hear that - -

THE COURT: wait, wait , wait. what do you mean by 

that last part, prevents a prosecution? Are you arguing 
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same 

are you all intending to argue that he's in the 

Mr. cannon is in the same position that the 

co-defendant is in? 

9 

MR. BROWN: well, not exactly the same position, in 

that the co-defendant has been -- when I -- when I let 

me clarify what I meant by the word "prosecution." 

THE COURT: okay. 

MR . BROWN: I meant that to apply to a penalty phase 

proceeding, so that the -- the State is prohibited from 

seeking death against Mr. cannon. 

THE COURT: You're -- you're proceeding under the 

you're proceeding under the rule of criminal procedure 

for an intellectually disabled person and a death penalty 

di squa 1 i fie r? 

MR . BROWN : Yes. 

THE COURT: I'm following you. 

MR. BROWN: I certainly don't mean to suggest that 

he 1s --

THE COURT: Is exempt from prosecution at all. 

MR. BROWN: Yes. so it's our position that this 

court should hear the intellectual disability claim as 

well as all the other claims which we've identified as 

requiring an evidentiary hearing. 

The other thing that I just note for the record is 

that I made up a disk that -- that contained the trial 
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court's file, as well as some school records that are 

part of our exhibit list as well as our doctor's cv. I 

inadvertently left that in my office. 

I have advised the state of that, and we'll have 

that out in the mail tomorrow morning for them. But I 

just want to let the Court know that. 

THE COURT: Thank you very much. 

MR . BROWN: And, Judge , can I file a copy of the 

exhibit list in person , or should I do that 

electronically? 

THE COURT: I'm not sure I'm following you. 

MR. BROWN: The exhibit list that I handed to the 

court, can that be placed into the record, or would you 

like me to file that electronically? 

10 

THE COURT: I would much rather that you filed it 

electronically. The -- if you file it electron- -- if I 

file it, I have to scan it. There is no paper file, so 

it has to be filed electronically by either you or by me. 

I'm hoping your scanner is better than mine. 

MR. BROWN: we will get that filed as soon as we get 

back. 

THE COURT: Thank you very much. 

All right. So bottom line of the whole thing is 

other than the things where the state is conceding, you 

feel like we need an evidentiary hearing on all claims. 
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MR. BROWN: Yes, Judge , and that the rule requires 

it. 

THE COURT: And you feel that it is a matter of 

to the extent that I have discretion, that I should 

resolve the intellectual disability claim as opposed to 

reassigning it to the present felony judge in Gadsden 

county? 

11 

MR . BROWN: That would be the gist of -- of the 

argument. But I also believe that the rule doesn't 

create any mechanism for the court to pass that off; that 

the court shall hold that hearing. 

THE COURT: Fair enough. All right. And who wants 

to be heard next? 

MS . HOPKINS: Thank you, Your Honor. 

I'll start with the intellectual disability claim. 

It ' s my position -- it ' s the state's position that Your 

Honor does not need to hold an evidentiary hearing on the 

intellectual disability because it is something that 

needs to be raised prior to the penalty phase, which 

Mr. cannon is getting, and that's pursuant to Florida 

Rules of criminal Procedure 3.203(d), which, "The motion 

for a determination of intellectual disability as a bar 

to execution shall be filed- - " 

THE COURT: could you state the rule cite again? 

MS. HOPKINS: sorry. 3.203(d) requires that the 
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motion be filed no later than "90 days prior to trial, or 

at such time as ordered by the court." 

Mr . Cannon is entitled to a new penalty phase. It's 

the state ' s position that when his new penalty phase is 

set, that is when his assigned trial counsel can raise 

the appropriate motions based on all the information that 

Regional -- that 

THE COURT: In other words -- it's not a --

MS . HOPKINS: It's not something for an evidentiary 

hearing . 

THE COURT: It's not a post-conviction motion at 

all? 

MS. HOPKINS: correct. No, Your Honor. This is 

actually something that's supposed to be pretrial not 

post-conviction. so it's our position that Your Honor 

does not need to hold an evidentiary hearing on it. 

THE COURT: And I'll give y'all the last word again 

here in just a second on this so you can respond to that 

argument. But -- whenever you're ready. Sorry for the 

interruption. 

MS . HOPKINS: No, that's fine, Your Honor. 

Regarding the claim of ineffective assistance of 

counsel during voir dire, it's the State's position that 

the record fully contains all that Your Honor needs to 

make a ruling . 
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It's our position that the Defense would not be able 

to prove prejudice based on the record. And I did -- in 

my response -- I would be relying on my response as 

filed. 

But I do cite a lot of the record and point Your 

Honor to where it shows that there was no prejudice. 

The -- each of the prospective jurors did indicate that 

they could be fair and impartial and that it was not 

ineffective assistance of counsel. 

The State did not object to an evidentiary hearing 

on the ineffective assistance of counsel claim for 

failing to object or move for a mistrial when law 

enforcement identified Mr. cannon from a video. 

I do think there needs to be some testimony from 

trial counsel indicating what his strategy was when that 

information came out. 

Regarding the ineffective assistance of counsel 

claim for failing to object --

THE COURT: So let me just -- yeah. 

MS. HOPKINS: sorry. 

THE COURT: You talk faster than I can type. 

MS . HOPKINS: Sorry. 

THE COURT: So - - so on the - - on the law 

enforcement's prior knowledge of the existence and 

identification of Mr. cannon, you concede that an 
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evidentiary hearing is required? 

MS. HOPKINS: Yes, Your Honor. I don't object to 

it. 

14 

Regarding failure -- the claim for failing to object 

or move for a mistrial for burden shifting, the State 

does object to an evidentiary hearing. 

Again, I would be relying on my response that there 

was no prejudice; that it's -- it's our position that 

trial counsel was not deficient in his performance; and 

even if he was, there was no prejudice; and, therefore, 

he cannot -- he cannot meet his burden for a claim of 

ineffective assistance of counsel for this matter. 

For the religious themes, again, relying on my 

response, it is the State's position that Your Honor can 

make a ruling based on the case law, based on the record 

as fully contained in the trial transcript. And Your 

Honor does not need an additional factual development ,n 

order to make a ruling on this matter . 

I believe the rest were all penalty phase claims, 

which , again, because he is -- Mr. cannon is getting a 

new penalty phase under Hurst, there 1s -- all these 

claims would be moot or unripe -- or moot. 

And then I agree with Defense counsel that the claim 

that Mr. cannon was sentenced beyond the statutory 

maximum for arson, the state did agree. I did do a 
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thorough review of the record , of the information as he 

was charged and also the jury verdict. It does appear he 

was convicted of second-degree arson, which does make it 

a second-degree felony, which, the statutory maximum is 

15 years, Florida State Prison. 

And then regarding their final claim in which 

Mr. cannon remains sentenced for an attempted robbery 

with a deadly weapon, a charge that was vacated by the 

Florida Supreme Court, there is no evidentiary hearing 

that needs to be held . 

However, it is the State's position that no 

representations were made that he was -- that steps were 

taken to get confirmation from Department of corrections 

that he was still being held on that charge. 

THE COURT: would -- would it take anything else 

other than a and I'm going to ask y'all to respond to 

this, too but anything on that -- just something in 

the order that says the court again reaffirms that --

MS. HOPKINS: well , because the charge was vacated 

by the Florida supreme court, there is a mandate from the 

Florida supreme court vacating that charge. so they 

would just need to follow up with the Department of 

Corrections . 

They do -- Department of corrections does get copies 

of all the mandates from the Florida supreme court. They 
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may just not have updated their system. Their web site 

actually even gives disclaimers that not all the 

information as pertained on there is correct. And this 

is not something that is contemplated by Rule 3.851. so 

it's our position that this is not the correct avenue to 

have this resolved. 

It -- the -- I do agree that the Florida Supreme 

court did vacate that charge. But counsel -- Defense 

does need to follow up with Department of Corrections and 

make sure that is accurately reflected. 

It would be no issue to just contact them and say, 

hey, Florida Supreme Court vacated this, can we please 

make sure that it's accurately reflected? And just -

and just confirm that it was. 

THE COURT: so maybe the sensible thing to do ,s 

acknowledge that that conviction was vacated in in a 

court order, and hopefully that can be used. But I'll 

hear from the Defense on what the -- what the record is 

as far as their view of why something needs to be done on 

the robbery conviction. All right. Fair enough. 

Anything else? 

MS. HOPKINS: No, that's it, Your Honor. 

THE COURT: All right. Mr. Beville, anything else? 

MR. BEVILLE: No, Judge. 

THE COURT: Thank you so much. All right. so, 
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MR. BROWN: Yes, Judge . Beginning generally with 

with the guilt phase claims and the allegation that we 

should not be addressing some of them, first off, the 

court is, at this stage, is to consider all of the 

Defense's allegations as true for purposes of making that 

determination . I point that out. 

I'd also point out, again, from the Florida supreme 

Court --

THE COURT: I mean , but the -- they're -- they're 

14 true in the sense that the record says whatever it 1s 

15 that the record says as far as a factual dispute. 

16 MR. BROWN: Yes, Your Honor. But, also, the court 

17 needs to hear from the Defense attorneys themselves to 

18 hear why they made the decisions that they made. 

19 THE COURT: Certainly, to determine whether it's a 

20 matter of strategy or whether there was a -- but 

21 but -- but whether the -- whether the record supports 

22 ineffective lawyering or ineffective assistance should be 

23 plain from the -- from the record itself. what am I 

24 missing? 

25 MR . BROWN: To a certain extent, Judge; but, again, 
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not only are the factual allegations of the Defense to be 

assumed true, but any inferences that could be made from 

them are to be assumed true as well. 

The other thing that I would point out just 

regarding all -- in general , again, I read briefly from 

the Florida Supreme Court's amendments to the rule, but 

I'd also read further -- this was a quote from them ,n 

Allen v. Butterworth, 756 so.2d 52. "This court has been 

compelled to reverse a significant number of cases due to 

this failure," speaking about the failure to hold an 

evidentiary hearing. "when a case gets reversed for this 

reason, the entire system is put on hold, as the hearing 

on remand takes many months to be scheduled and 

completed , and the appeal therefrom takes many additional 

months in order for the record on appeal to be prepared 

and the briefs to be filed in this court." 

so we're already going to have the Defense attorneys 

here to question them about one claim . we can add, you 

know, perhaps an hour or a little bit -- an hour or two 

to that hearing and address all of the clai ms. It 

would -- it would be against the Florida supreme court's 

mandate and also a terrible waste of judicial resources 

when we have attorneys sitting here testifying to prevent 

the Defense from asking them additional questions. 

THE COURT: I'm following you. 
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MR. BROWN: As to --

THE COURT: I apologize. Go ahead. 

MR. BROWN: -- the intellectual disability claim, I 

just want to point out that post-conviction courts 

routinely hear claims of intellectual disability, because 

if they didn't, then if the trial attorneys never raised 

it, then they would never have an opportunity to raise it 

unless they received resentencing, which is a rare 

feature of this case. 

But to say that post-conviction courts don't handle 

matters of intellectual disability, that's just simply 

not the case. It's done routinely. Every time that it's 

13 raised, essentially. 

14 THE COURT: But -- but I guess that's the point, lS 

15 ,n a case that's ,n this posture, in the Hurst posture, 

16 where we don't know ultimately whether this will be a 

17 death penalty case or not, a capital punishment case or 

18 not, as a prudential matter , what makes more sense and --

19 I don't know what the answer 1s. I mean 

20 MR. BROWN: Let me just point out a couple of 

21 additional things . when this court appoints new counsel 

22 for Mr. cannon for that rehearing, they're going to 

23 expend just a ridiculous amount of resources to get ready 

24 to prepare for a penalty phase that might not be 

25 necessary . so -- and -- and I mean -- and I'm sure the 
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court is aware of the types of resource, they're going to 

come to you asking --

THE COURT: You know, that's not what I thought you 

were going to say. I thought you were going to say they 

are going to have to -- if if I take the State's 

position, they're going to have to redo the work that you 

already did. 

MR . BROWN: well, it's not just that, but they're 

they're going to come into -- I know that he was 

represented by registered counsel before. They are going 

to come in here with a motion to appoint 

THE COURT: A disability I mean, a --

MR. BROWN: - - a second chair, a mitigation 

specialist, an investigator , additional experts. It's 

not just this issue. They're going to have to prepare 

in case that motion is denied , they ' re going to have to 

prepare the entire case; and, likewise, the new State 

Attorney is going -- well, I'm not sure how their office 

works , but I presume that they -- that there's going to 

be a different State Attorney prosecuting the case who is 

going to have to get familiar with the case. The judge 

is going to have to get familiar with the case. 

THE COURT: I think the attorney that prosecuted it 

the first ti me is retired. 

MR . BEVILLE: Well , I sat second chair with him, but 
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yes. 

THE COURT: Well, fair enough. All right. All 

right . All right . well, the -- you know what I mean, 

Mr. Beville. I hope you will not take offense. I did 

not intend any. 

MR. BEVILLE: I didn't. 

21 

MR. BROWN: There's going to be a certain learning 

curve for all of the parties, but particularly for the 

Defense counsel. we've raised ineffective assistance of 

counsel claims against these two attorneys that 

previously represented him. so, you know, I'm not going 

to make any judgments here, but the chances of them 

representing him again when there's pending pending 

allegations of intellectual disability, normally, what we 

see 1n that case is that those attorneys conflict off the 

case. The Public Defender's office is already conflicted 

off the case. so we're going to be dealing with -- with 

attorneys that have never met Mr. cannon, know nothing 

about his case. And, again, all of those expenses that 

they are going to be requesting from you from day one, 

all of that could be avoided by hearing -- by hearing 

this claim before Your Honor. 

The last thing I would address is just that last 

claim regarding fixing the record. we would certainly 

appreciate it if the court could -- could include in the 
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order , you know , that -- that we reaffirm that this has 

been struck, just simply because I don't know --

THE COURT: what -- what is the source of your 

uncertainty on that? 

MR . BROWN: It is from the Department of 

Corrections' records indicating what -- what our client 

is serving time for. And just from my personal 

experience, Judge, we are able to get a lot more done 

with the Department of Corrections when we have a 

22 

judicial order versus me. Just they don't necessarily 

take defense attorneys' word as strongly as judges'. 

THE COURT: I would hope they would take the 

mandate of the Florida supreme court with -- as 

authoritative . I certainly do. 

All right, fair enough. I'm following you. 

MR . BROWN: Thank you, Judge . 

the 

THE COURT: so let me just hear one more time from 

the Attorney General what your views are on the 

intellectual disability and the need for and I'm 

wondering to the extent that -- you know, I'm -- I'm 

thinking about scheduling and that sort of thing. well, 

anyway, let me just hear from you on intellectual 

disability. 

MS. HOPKINS: Yes, Your Honor. For the intellectual 

disability, counsel's argument that another -- that a new 
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trial counsel would be appointed and would be starting 

from ground zero, I don't believe that to be true at all, 

unless counsel is saying that he would not allow a new 

trial counsel to have access to what he has already 

raised, what he has already -- what he's already provided 

to the Court. And he's provided reports as well as the 

CV of an expert. 

It would be no trouble for a new trial counsel to 

adopt that person as a witness for them, to adopt -- to 

provide those reports . They would not be starting from 

ground zero. 

And while there is a learning curve, that is 

something that is a regular practice when cases come 

back. say this case came back on a mandate from the 

Florida supreme court for a new penalty phase, it would 

be no different . 

so I disagree that it would be a huge expenditure of 

resources to not -- to not hold the -- to hold the 

intellectual disability motion claim right before the new 

penalty phase. 

If -- I don't think it would be appropriate 1n this 

case because, as Your Honor pointed out, Mr. Cannon 1s 

already getting a new penalty phase. we know that to be 

true. 

And in times when -- when intellectual disability is 
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being handled by a post-conviction court, it's because 

the defendant is not entitled to a new penalty phase, and 

so it does have to be handled by the post-conviction 

court. 

we are ,n a different posture from those cases. so 

it's our position that the intellectual disability claim 

really should be handled right before the new penalty 

phase , and that this evidentiary hearing that we are 

getting ready to schedule should be pertaining to the 

claims that Your Honor thinks need a factual development 

to determine whether or not the guilt phase claims should 

be granted or denied. And there is no need to handle the 

intellectual disability at the evidentiary hearing. 

THE COURT: All right, fair enough. 

so -- so here -- here is what I think. Let 's go 

ahead and schedule the evidentiary hearing that we know 

we're going to need at this point, and I'll issue a 

written order , unless one of y'all are going to tell me 

there's a -- a case that says I have to tell you right at 

this moment. My intention is to issue a written order 

quickly . But go ahead and schedule the evidentiary 

hearing . Set aside a whole day. Maybe we need less 

time, as it turns out, than a whole day; but I don't 

think we'll need more than a whole day. 

I don't know. I mean, you -- you only listed two 

SUSAN BRYANT, RMR, CRR, OFFICIAL COURT REPORTER 



Page 610

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

witnesses for -- even for the intellectual disability 

part of it. The other evidentiary hearing, I'm 

25 

thinking -- there were two defense counsel that I can 

remember. so I'm hopeful that we could get -- even if I 

set an evidentiary hearing on everything that you're 

asking me to set an evidentiary hearing for, we can get 

it done in a day. 

Mr . Brown, do you have any thoughts about it? 

Anybody else that wants to talk, can. I'm sorry. 

MR . DRISCOLL: Your Honor, I think - -

THE COURT: And you can sit or stand, it makes no 

difference to me. It actually works a little bit better 

to sit in this room because of the - - because of the 

this is my dependency courtroom, and so the way that it's 

set up, it works better to sit. 

MR . DRISCOLL : I understand. Just if - - if 

Dr. Cunningham -- he's listed as an expert witness, so 

there would be three, two defense counsel and 

Dr. Cunningham. 

THE COURT: Oh , I'm sorry, I missed --

MR . DRISCOLL: Yeah. And Dr . Cunningham, I think ,n 

an abundance of caution, would be two days. It's --

it's - - I mean, we are not going overboard, but he - 

he's very thorough. 

THE COURT: so you're asking for a total of two days 
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set aside? 

MR. DRISCOLL: Yes, Your Honor. 

THE COURT: All right. 

26 

MR. DRISCOLL: That would be -- that would be -- I 

think if it was just the defense counsel on the guilt 

phase claims, that could be one day. But in an abundance 

of caution, if the court 1s inclined to grant that 

evidentiary hearing on the intellectual disability claim, 

we would need Dr. Cunningham, and that could take a whole 

day . 

THE COURT: All right. Let's -- let's go ahead and 

for now set aside one day, depending on how I decide to 

do this. I may call y'all back up and get on the phone 

and schedule a second day, but for now let's pick one 

day. we' ll do what we can do. so 150 days from what? 

what is that time frame running from? 

MR. BROWN: From today. 

THE COURT: 150 days from today. so five months 

from today, so sometime between now and --

MR. BEVILLE: March. 

THE COURT: March. Thank you, Mr. Beville. 

Mr. Beville is always the one who does the math when I'm 

in the room. Thank you. 

so why don't I get Ms. Gauss ,n here, and we'll see 

if we can't pick a day. Give me just a second. 
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(Pause . ) 

THE COURT: Thank you. Come on in. So this 

actually the end of March -- there's five weeks in 

March, from my calendar, so March 26th through the 

29th -- the 30th is a holiday , I guess. so do y'all know 

if any of those days are excluded for you at this point? 

Anybody know? Anybody from the Defense know? 

MR . BROWN: what were the dates? 

THE COURT: March 26th , the last week of March, with 

the 30th being the holiday. 

MR. DRISCOLL: I have nothing. 

THE COURT: Are you -- are you flying somebody in? 

MR. BROWN: well, that would depend on whether 

THE COURT: on whether we're doing the i nte 11 ectua l 

disability or not. 

MR . BROWN: But it appears that those dates would 

work for us. 

THE COURT: All right. so Mr. Beville 

MR. BEVILLE: Judge, that's a normally scheduled 

trial week in Gadsden, which I could make work as long as 

we didn't do Monday if I had to pick a Jury. 

THE COURT: Because of jury selection. All right. 

So why don't we say March 27th. ultimately, if we decide 

on a -- if I decide on a second day, we'll do 27th and 

28th. I'm going to try and make that decision very 
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quickly . so March 27th with the possibility of 

March 28th. I'm going to pencil in March 27th and 28th 

on my calendar, but you'll get an order out of me 

quickly. All right. Anything else from anyone else 

today? 

MS . HOPKINS: Yes, Your Honor. The evidentiary 

hearing, would that be here, or would that be held in 

Gadsden county? 

THE COURT: My preference would be to do it here, 

just for my own convenience . But you probably have 

the -- either side probably has the right to do it in 

Gadsden County if you would prefer. 

28 

MR. DRISCOLL: Your Honor, we would - - we would have 

no objection to doing it here in Tallahassee. It's 

easier for us to stay. However, Mr. cannon would be 

present for the evidentiary hearing, and I don't know how 

that works with the --

THE COURT: I will have to work with the sheriff's 

Departments of both counties, and the -- and the -- it'll 

be a lot easier for us to get courtrooms in Leon county 

than it would be in Gadsden county. Mr. Beville, I don't 

know your thoughts. 

MR . BEVILLE: Judge, I'm obviously the only counsel 

that would have to be coming from Gadsden county. My 

concern is with the victims . If they want to be 
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present --

THE COURT: of course. 

MR. BEVILLE: -- coming here is not as easy as 

Quincy, so I would need to consult with them before I --

THE COURT: If you would and let us know. My 

working hypothesis is that we'll do it here, purely 

for -- so that -- so that I don't disrupt Judge Hobbs' 

trial week or -- or Judge Allman's use of his courtroom 

because we just don't have a lot of -- we don't have a 

lot of courtrooms available in Gadsden county. 

But, Mr. Beville, if you'll let me know, then I'll 

get to work on that , and then I'll get to work on the 

transport issues also. 

MR . BEVILLE: I Yes, ma am -- yes, sir. 

THE COURT: All right. very well. 

MS. HOPKINS: Actually, Your Honor, the victim's 

family is here. 

THE COURT: Thank you so much for being here. 

MR. BEVILLE: Really rather not put them on the spot 

right this --

THE COURT: Do you want me to take a brief break and 

you can --

MS. HOPKINS: If we could take about ten minutes. 

THE COURT: That's absolutely fine. There's no -

there's no hurry. Do not feel pressure. If you don't 

SUSAN BRYANT, RMR, CRR, OFFICIAL COURT REPORTER 
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feel comfortable making a decision about this today, 

that's okay, too. I don't want to put anybody under any 

pressure. Thank you, folks. we'll take ten minutes if 

that's acceptable. 

(Recess.) 

THE BAILIFF: Court is back in session. 

THE COURT: Be seated. Stay seated. Have a seat. 

Have a seat, folks. 

All right. So, Counsel, as far as the location of 

the evidentiary hearing --

MR. BEVILLE: Judge, the victim's family has said 

that they would be fine coming here. 

THE COURT: okay, excellent. Thank you for that. 

so we'll set the evidentiary hearing here. what did we 

say? The 27th and the 28th if we need it? 

MS. HOPKINS: Yes, Your Honor. 

THE COURT: All right. Very well. Anything else 

from anybody else? 

MS. HOPKINS: And we would be starting at nine a.m.? 

THE COURT: Nine a.m. Yes, yes, yes. Thank you. 

MS. HOPKINS: And then courtroom to be determined? 

THE COURT: Courtroom to be determined. All right . 

MS. HOPKINS: Okay. 

THE COURT: Anything else from anybody else? 

MR. BROWN: No, Judge. 

SUSAN BRYANT, RMR, CRR, OFFICIAL COURT REPORTER 
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THE COURT: Thank y'all so much for your advocacy. 

Always a pleasure. we are adjourned. 

(The proceedings adjourned at 9:51 a.m.) 

SUSAN BRYANT, RMR, CRR, OFFICIAL COURT REPORTER 
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1 CERTIFICATE 

2 STATE OF FLORIDA: 

3 COUNTY OF LEON: 

4 I, SUSAN BRYANT, Registered Merit Reporter, do 

5 hereby certify that the foregoing proceedings were taken 

6 before me at the time and place therein designated; that my 

7 shorthand notes were thereafter translated under my 

8 supervision; and the foregoing pages are a true and correct 

9 record of the aforesaid proceedings. 

10 I FURTHER CERTIFY that I am not a relative, 

11 employee, attorney or counsel of any of the parties, nor 

12 relative or employee of such attorney or counsel, or 

13 financially interested in the foregoing action. 
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Filing # 65812498 E-Filed 12/27/2017 09:01:51 AM 

ST A TE OF FLORIDA 

V. 

MARVIN CANNON, 
Defendant. 

I ----------- - - - --

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-663-CFB 
FSC CASE NO. l 3SC-46 

CASE MANAGEMENT ORDER AND NOTICE OF EVIDENTIARY HEARING 
THIS CAUSE came before the Court on the case management conference held on 

November 27, 2017, pursuant to Rule 3.85l(f)(5) Florida Rule of Criminal Procedure. At the 

case management conference, the Court heard argument on whether claims raised in the 

Defendant' s motion require a factual determination at an evidentiary hearing. 

The Court grants an evidentiary hearing on the following claims: 

Claim 1-2: Trial counsel was ineffective for failing to object to and move for a mistrial when a law enforcement officer identified Mr. Cannon in a surveillance video and stated that Mr. Canon had been known to him for years. 

Claim 1-3: Trial counsel was ineffective for failing to object and move for a mistrial when the State improperly shifted the burden of proof to Mr. Cannon during closing arguments. 

The Court denies an evidentiary hearing on the following claims: 

Claim 1-1: Trial counsel was ineffective during voir dire for allowing several biased jurors to serve on the jury. 

Claim 2 -Trial counsel was ineffective for allowing pervasive religious themes in favor of the death penalty to infect Mr. Cannon's trial during both the guilt and penalty phases, and this ineffective assistance prejudiced Mr. Cannon. 

Claim 3 - Mr. Cannon is intellectually disabled, thus his execution is prohibited under the Eighth and Fourteenth Amendments to the United States Constitution. Additionally, trial counsel was ineffective in violation of the Sixth, Eighth and Fourteenth Amendments for failing to investigate, develop and present Mr. Cannon's intellectual disability as a bar to execution and as mitigation in the penalty phase. 
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Claim 4 - Trial counsel was ineffective during the penalty and sentencing phase of Mr. Cannon's trial for failing to investigate and present mitigation, thus denying Mr. Cannon his right under the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution. 

Claim 5- In light of Hurst v. Florida and Hurst v. State, Mr. Cannon's death sentence violates the Fifth, Sixth, Eighth and Fourteenth Amendments of the United States Constitution, the corresponding provisions of the Florida Constitution and Article I, Sections 15, 16, and 22 of the Florida Constitution. 

Claim 6- Mr. Cannon was illegally sentenced to 30 years as a prison release reoffender on Count V, arson of a vehicle, an offense which carries a maximum penalty of 15 years. 

Claim 7 - Mr. Cannon remains sentenced to 15 years on count IV, Attempted Robbery with a Deadly Weapon, an offense which the Florida Supreme Court vacated Mr. Cannon's conviction and sentence in Cannon v. State, 180 So.3d 1023, 1039 N. 16 (Fla.2015). 

WHEREFORE IT IS 

ORDERED AND ADJUDGED that an evidentiary hearing shall be held on March 

27, 2018 at 9:00 am., Courtroom 3G, at the Leon County Courthouse, 301 S. Monroe St., 

Tallahassee, FL. The evidentiary hearing is/heduled for a full day. 

DONE AND ORDERED this ft~ day ~(, • , 2017. 

Copies to 

Lisa Hopkins 
Assistant Attorney General 
lisa.hopkins@myfloridalegal.com 
capapp@myfloridalegal.com 

James Beville 
State Attorneys Office 
BevilleJ@leoncountyfl.gov 

James Driscoll 
CCRC-Middle 
Driscoll@ccmr.state. fl. us 

2 
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David Hendry 
Assistant CCRC 
Hendry@ccmr.state.fl.us 

Gregory Brown 
Assistant CCRC 
Brown@ccmr.state.fl.us 

3 
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Filing # 69438574 E-Filed 03/19/2018 09: 14:04 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

ST ATE OF FLORIDA, CASE NO. 201 0-CF-000663B:XXXMX 

Plaintiff, 

v. 

MARVIN CANNON, 

Defendant. 
I -------------

TRANSPORT ORDER 

Reviewing the Court file in Chambers, understanding that the Defendant's presence is 

required at the upcoming hearing scheduled for March 27, 2018, it is hereby ORDERED AND 

ADJUDGED: 

The Department of Corrections and/or the Leon County Sheriff's Department shall 

transport Marvin Cannon, Defendant, death row inmate (DOC #N08206), from The Union 

Correction Institution in Raiford, Florida, 32083 to Bailiff Transport, 301 S. Monroe Street, 

Tallahassee, Florida, 32301 to be held there for an Evidentiary Hearing in the above styled case 

on March 27, 2018, at 9:00 a.m. at the Leon County Courthouse, 301 S. Monroe Street, 

Courtroom 3G, Tallahassee, FL 32301 , Florida 32796-3501 , and at the conclusion of the hearing 

will be transported back to the Union Correctional Institution. 

~ DONE AND ORDERED in chambers in Leon County, Florida this _\1_ day of March, 

2018. 
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Copies furnished to: 

Bailiff Transport 
201 S. Monroe Street 
Tallahassee, Florida 32301 
Bailiffiu@leoncountyfl.gov 

James L. Driscoll, Jr. 
Assistant CCRC 
12973 N. Telecom Parkway 
Temple Terrace, Florida33637 
driscoll@ccmr.state.fl.us 

David D. Hendry 
Assistant CCRC 
12973 N. Telecom Parkway 
Temple Terrace, Florida33637 
hendry@ccmr.state.tl. us 

Gregory W. Brown 
Assistant CCRC 
12973 N. Telecom Parkway 
Temple Terrace, Florida33637 
brown@ccmr.state.fl.us 

James Beville 
Assistant State Attorney 
State Attorney's Office 
2nd Judicial Cir 
1 A E Jefferson St 
Quincy, FL 32351-:2405 
bev ii le@leoncount yfl. gov 
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Clerk of the Courts 
Leon County, Florida 
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Hearing Record 

JO. ------------------
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Filing # 7008t82 E-Filed 04/02/2018 11 :27: 11 AM 

STA E OF FLORIDA, 

VS. 

VIN CANNON, 

Defendant. 
I ----r----------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN AND 
FOR GADSDEN COUNTY, FLORIDA 

CASE NO. 2010-663-CFB 
FSC CASE NO. 13SC--46 

ORDER SETTING SCHEDULE FOR WRITTEN CLOSING ARGUMENTS 

THIS CAUSE is before the Court on Defendant's Motion to Vacate Judgment of 

Conv · ction and Sentence filed on May 16th, 2017. An evidentiary hearing was held March 27th, 

2018, wherein the court ordered the following closing argument schedule. 

WHEREFORE IT IS 

ORDERED AND ADJUDGED that: 

( 1) The Court Reporter has until April 17th, 2018 to prepare transcripts of the hearing. 
i 
• (2) Both parties are to file their wri';- closings on or before May 29th, 2018. 

DONE AND ORDERED this Z day of March 2018. 

Co ie to: 

James . Driscoll, Jr. 
Assistant CCRC 
driscoll@ccmr.state.fl us 

I 

AN SJOSTROM 
TJUDGE 
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Dal D. Hendry 
Assiftance CCRC 
Henjry@ccmr.state.fl.us 

Greg ry W. Brown 
Assi tant CCRC 

Lisa opkins 
Assis t Attorney General 

opkins@myfloridalegal.com 

ussey, Leon Co. Court Reporter 
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Filing # 70941203 E-Filed 04/19/2018 11:07:15 AM 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR GADSDEN COUNTY, FLORIDA 

CASE NO.: 2010-663-CFB 

STATE OF FLORIDA 

vs. 

MARVIN CANNON, 

Defendant. 

PROCEEDINGS: 

BEFORE: 

DATE: 

TIME : 

LOCATION : 

REPORTED BY: 

I 

EVIDENTIARY HEARING 

THE HONORABLE JONATHAN SJOSTROM 

March 27, 2018 

Commen cing at 9:17 a.m. 
Concluding at 10:36 a.m. 

Leon County Cou rthouse 
Tallahassee, Florida 

JULIE L. DOHERTY, RMR 
Notary Public in and for the 
State of Florida at Large 

JULIE L. DOHERTY, RMR 
official court Reporter 

Leon county courthouse, Room 341 
Tallahassee, FL 32301 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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PROCEEDINGS 

THE COURT: Be seated. Have a seat. Good morning. 

MR. BEVILLE: Good morning, Judge. 

MS. HOPKINS: Good morning, Judge. 

MR. BROWN: Good morning. 

THE COURT: okay. so give me a half a second here. 

All right. So this is 2010-CFB-0663, State of 

Florida v . Marvin Cannon. And we're here for an 

evidentiary hearing on the post-conviction motions. 

Let's go ahead and take appearances, beginning with 

the State. Mr. Beville. 

MR. BEVILLE: Good morning, Judge. James Beville, 

State Attorney's office. 

MS . HOPKINS: Good morning, Your Honor, Lisa Hopkins 

on behalf of the Attorney General's office. 

THE COURT: Very well. 

MR . BROWN: Good morning , Your Honor, Greg Brown on 

behalf of CCRC, and Mr. Cannon, along with Mr. David 

Hendry and James Driscoll. 

THE COURT: All right. Very well. Thanks so much . 

How do you wish to proceed? 

MR. BROWN: Judge, we're ready to proceed with 

calling our witnesses . 

THE COURT: All right. whenever you're ready. 

MR. BROWN: Judge, our first witness we'd call is 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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Clyde Taylor. And just so just for the court's 

knowledge, Mr. Garcia will be our second witness. He's 

upstairs at the Public Defender's office and just asked 

that we give him a call for him to come down when we're 

ready for him. 

THE COURT: Very well. Thank you so much. 

Mr. Taylor, come on up, have a seat. Nice to see you. 

THE WITNESS: Good morning, Judge. 

THE COURT: All right. Give me a half a second to 

get ready and I'll swear the witness. Sir, would you 

11 please raise your right hand? 

12 whereupon, 

13 CLYDE M. TAYLOR, JR. 

14 was called as a witness, having been first duly sworn, was 

15 examined and testified as follows: 

16 THE COURT: when you and the witness are ready, you 

17 may proceed . 

18 DIRECT EXAMINATION 

19 BY MR. BROWN: 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Good morning . Could you start by saying your name? 

Clyde M. Taylor, Jr. 

How are you employed? 

I am an attorney and have been s ince 1970. 

And what type of practice do you have? 

criminal defense exclusively pretty much since 1978. 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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Q All right. And what's your educational background? 

A undergraduate at the university of Florida, law 

school at the university of Florida. Those are the two 

degrees. 

Q And did you go straight into your law practice out 

of law school? 

A I went with the State of Florida with the office of 

the State Comptroller for five years, and then joined a civil 

firm for three years, and then began the criminal practice 

here in Tallahassee. 

11 Q when did you begin trying capital cases? 

12 A The older you get, the harder your memory is. The 

13 first one was probably late 1980s. 

14 

15 

16 

Q 

A 

Q 

And how many capital cases have you tried? 

Fourteen, I believe. 

How many of those, approximately, were you the first 

17 chair versus being a second chair? 

18 

19 

20 

21 

A 

Q 

A 

Q 

All but I think one. 

You were the first chair? 

Yes, sir. 

How many of those actually went through to a trial? 

22 A Most of them went to trial. There were a few where 

23 the State dropped the DP right at the end or toward the end of 

24 the trial. The ones that were death cases that went to trial, 

25 through penalty phase, I think we had six, maybe seven. 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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A 

Q 

And how many of those received a death sentence? 

Two. 

Two out of the six or seven? 

A Yes, sir. 

Q All right. Have you been through post-conviction 

hearings before? 

case? 

A 

Q 

A 

Q 

A 

Yes. 

Have you ever been found ineffective 1n a death 

NO. 

How was the defense team in this case composed? 

I would have been appointed as lead counsel and 

13 moved for second chair counsel. And we had Mr. Garcia, 

6 

14 Armando Garcia, appointed. And then once we got involved, it 

15 was decided pretty much early on that he was going to try the 

16 case in the guilt phase and I would handle the penalty phase, 

17 if necessary . 

18 And we divided the work probably as to the guilt 

19 phase maybe 80/20. I did 20 percent or so these are rough 

20 figures, it's been a while. The primary focus that I had on 

21 it was while we developed -- hoped to develop a penalty phase 

22 defense or penalty phase arguments with mitigators that we 

23 wouldn't be in complete conflict, or hopefully no real 

24 conflict, with the defense that Mandy was putting 

25 Mr. Garcia was putting together. 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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1 Q And what was the reason that he was chosen to do the 

2 guilt phase and you were chosen to do the penalty phase? 

3 A Just a mutual conversation as to what we were doing. 

4 It may have been my schedule at the time. I know I had a big 

5 case going out in Fort Walton, west Florida. It may have been 

6 something along those lines. More scheduling probably than 

7 anything else. 

8 Q what was the defense's theory of defense during the 

9 guilt phase? 

10 A The guilt phase, the defense was that -- there 

11 wasn't much doubt that Mr. Cannon had been present at the 

12 incident. And the defense basically was he didn't do it, the 

13 other guy did. "The other guy" being a fellow by the name of 

14 McMillian, who had been determined to be intellectually 

15 disabled, is the term now, and was not facing the death 

16 penalty. so we thought we could point to the evidence that 

17 indicated McMillian was far more involved than was Mr . Cannon . 

18 And basically that was where we went with it. 

19 Q All right. was your goal from the beginning to try 

20 to have Mr. Cannon found not guilty? 

21 A Insofar as the first -- the indicted charge, yes. 

22 Perhaps an accessory, perhaps second, felony murder, maybe. I 

23 mean, there were a lot of different things that rolled through 

24 our minds. Mandy, Mr. Garcia, was the one that was trying to 

25 sort through and determine the best way to go, based on the 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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1 evidence. And we had a lot of evidence to look at that 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

pointed at McMillian, candidly. 

Q so this definitely wasn't a case where you were kind 

of conceding the guilt phase to set up the penalty phase? 

A Not by my recollection. I don't think the record 

would reflect that either. 

Q You mentioned that there was a good deal of evidence 

that pointed towards McMillian. Do you remember the specifics 

of what that was? 

A weapons. There were at least 

identified two himself, McMillian did. 

I believe he 

He told law 

enforcement, oh, I left the knife and my recollection , it was 

a church key, you know , the old style beer can openers, in the 

14 patrol car. I think he had DNA on some clothing or some other 

15 item that was found out there. He'd been seen walking or 

16 coming from the area of the pond on the property that involved 

17 the deceased . And my client , our client, wasn't anywhere 

18 around. 

19 

20 

21 

22 

23 

24 

25 

Q All right. And so because the physical evidence 

pointed towards McMillian as a -- potentially the actual 

killer in the case , your goal was to paint Mr. Cannon as 

someone who was merely present during that murder? 

A Correct. 

Q 

A 

Do you know who Johnny cannon is? 

I do. 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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Q 

A 

Q 

who is Johnny cannon? 

That's Marvin Cannon's father. 

And did -- were you the attorney that examined 

Johnny cannon during his direct testimony? 

A I believe I was. 

Q Did you meet with Mr. Johnny cannon before the 

trial? 

9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

A One time, maybe two; and there were two other times 

10 

11 

12 

13 

14 

15 

16 

we hoped to have meetings and for whatever reason he didn't 

make those meetings. 

Q Okay. Do you recall if Johnny Cannon was the only 

witness that the defense presented? 

A I don't recall that. 

Q Okay. But the record would reflect, obviously? 

A That's true. 

Q what was -- what was the purpose of calling Johnny 

17 Cannon as a witness? 

18 A There was an issue concerning a motive for the 

19 crime. The issue was the usual, dollars. I think at one 

20 point in time there was a theory that Marvin Cannon was going 

21 to try to lure the victim out into an area and steal his money 

22 that was supposed to be for deer corn. And the figure -- it's 

23 been a while, but the figure that kept coming back to me was 

24 it was over a couple hundred bucks. 

25 Marvin had a significant amount of money that he had 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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1 access to consistently. The testimony that we knew about or 

2 the evidence we had was his dad was paying him roughly 400 a 

3 week for working on the farm . And that was an extensive farm 

4 lease situation. 

5 And that he -- I believe he told me in the interview 

6 that every year he gave bonuses, Christmastime, when they 

7 totalled up how the crops went. And I don't recall whether he 

8 said he had an accountant or not , but basically he figured out 

9 how much money it was. And then any of the children that 

10 worked the farm got a bonus. 

11 And I think there was testimony at the trial, I 

12 haven't read the transcripts , but it's a couple thousand 

13 dollars that he had given to Marvin within a reasonable time 

14 prior to the homicide. And, therefore, our theory was there 

15 was -- if you're talking about motive to rob, we don't have 

16 it. 

17 Q All right . So, overall, the purpose of calling 

18 Johnny Cannon was to try to eliminate a financial motive for 

19 the crimes? 

20 

21 

22 

23 

24 

25 

A Correct. 

Q And Mr. Cannon was charged with robbery as a 

secondary offense; correct? 

A Correct, but that may have been because the wallet 

was missing as opposed to actually trying to take cash. 

Q Now you mentioned corn briefly in your testimony. 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 
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what was the significance of deer corn ,n the case? 

A That was supposedly what the victim and his buddy, I 

think it was Mr. Neel, wanted to buy. And that Marvin, 

presumably, had deer corn for sale. 

Q And do you recall if Johnny Cannon leased farm 

property at the scene of the murder? 

A That I don't know. I know he had property all over; 

Gadsden County , up in Georgia. So that I can't answer. 

Q All right. was the State suggesting that the deer 

corn transaction was a ruse to lure the victim to the crime 

scene? 

A 

Q 

I believe that's correct. 

All right. Did you believe that the State's ability 

14 to prove that there was never any corn at the crime scene 

15 would have been -- would be damaging to your defense? 

16 A I don't think it ever came up, per se, like that, 

17 whether there was corn or not . At one point, I think there 

18 had been some testimony -- something had come up about whether 

19 they went to the right location or whether they had -- whether 

20 Marvin Cannon had gotten lost or whatever. So -- and I think 

21 that testimony came in . They drove by and then had to turn 

22 

23 

24 

25 

around and come back and go down a dirt road. so whether 

there was corn there or not, I don't recall it ever being a 

big issue. 

Q But do you remember if you ever asked Johnny cannon 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 



Page 638

12 

whether there was corn on the scene? 1 

2 

3 

4 

5 

6 

7 

8 

9 

A I don't recall that. I don't know why, unless it 

was a really big issue , that I would have. But I don't have 

any independent recollection of that. 

10 

11 

12 

Q Do you recall Mr. Garcia dedicating a portion of his 

closing argument dealing with the issue of whether there was 

corn or not? 

A No, sir. 

Q okay. It was Mr. Garcia that did the closing 

argument; correct? 

A Yes. 

Q And it, therefore, would have been his 

13 responsibility to make any objections during the closing 

14 argument? 

15 A I can't remember what His Honor's policy was, but 

16 usually that is the policy. whoever is cross -examining or 

17 making the argument, whatever, would be responsible for that. 

18 I don't have any independent recollection of that, but that 

19 would be my belief. 

20 Q Is that typically your practice is to allow the 

21 examining attorney to do the objecting? 

22 A we usually get that clarified at one of the 

23 preliminary matters, particularly if you've got multiple 

24 defendants and multiple lawyers. okay, you're going to be 

25 objecting. You know , you don't cross, you don't object. 
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1 

2 

3 

was? 

Q 

A 

13 

Okay. Do you remember who Detective Robert Maxwell 

The name rings a bell, but that's about it. I think 

4 I had him in another case or two over there. 

5 Q And, again, if Mr. Garcia was the attorney that was 

6 examining Mr. Maxwell, you would have left the objections up 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

to Mr. Garcia? 

A Correct. 

MR. BROWN: Just a moment, Your Honor. 

THE COURT: One moment you may have. 

(Attorneys confer.) 

MR. BROWN: Judge, I don't have any more questions 

for Mr. Taylor. 

THE COURT: Any questions for the witness on 

cross-examination? 

MR. BEVILLE: Yes, Judge, thank you. 

THE COURT: whenever you're ready, Mr. Beville . 

18 CROSS EXAMINATION 

19 BY MR. BEVILLE: 

20 

21 

22 

23 

24 

25 

Q Good morning. 

THE COURT: Good morning. oh, you're not saying 

good morning to me, you're saying good morning to the 

witness. I apologize. 

MR. BEVILLE: That's correct. 

(Laughter.) 
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1 THE WITNESS: He already said it. 

2 THE COURT: whenever you're ready. I apologize. 

3 BY MR. BEVILLE: 

4 

5 

6 

7 

8 

9 

Q Mr. Taylor, while you may not have handled the guilt 

10 

11 

12 

phase, you were familiar with the evidence against your client 

,n the case? 

A Correct. 

Q You were familiar with the fact that there was a 

surveillance video of him presumably at, I believe it was a 

gas station? 

A Correct. 

Q And, obviously , he was wearing clothing in that 

13 video? 

14 A Yes. 

15 Q You were aware that he was found with much, if not 

16 all, of the same clothing on? 

17 

18 

A 

Q 

Yes. 

on that clothing or shoes was found the deceased 

19 victim's blood? 

20 A I'm sorry? 

21 Q On the clothing, or I believe it was on his shoes, 

22 was the blood of the deceased victim? 

23 A There was some -- I thought what he called it was 

24 minor DNA evidence on the shoes, nothing significant. 

25 Q But there was DNA evidence of the victim --
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15 

True. A 

Q 

A 

-- tying Mr. Cannon back to the scene of the crime? 

Yes. 

Q There was also a surv1v1ng victim who could identify 

Mr. Cannon as being there? 

A That is correct. 

Q The defendant and his family, were you familiar with 

how long they had been in Gadsden County? 

A Yes. 

10 Q About how long? 

11 A Probably a generation or so. They had been farming 

12 forever. His father was pretty aggressive in getting leases, 

13 tying up land, and then raising crops on those. 

14 Q To your knowledge, the Cannon family was fairly well 

15 known in Gadsden County? 

16 A I don't think there's any question about that. They 

17 were a large family . There were a number of brothers and 

18 sisters, and many of them had had problems with the law. 

19 

20 

21 

22 

23 

24 

25 

Q And the investigator -- I guess let me ask you this 

question first. Gadsden County, it's different from say 

Orange or Duval or Dade County. It's very small, 

population- wise? 

A Correct. 

Q The saying, you know, most everybody knows everybody 

applies there? 
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7 

8 

9 

10 

16 

A well, certainly in years past and probably up 

through 2010, which is about the furthest I can go, but, yes. 

we've tried cases over there and one of the issues that comes 

up with jury selection 1s, yeah, he's my third cousin; or I 

went to school with him, I couldn't be fair. That happens 

quite frequently in the smaller counties. 

Q And with relation to Investigator Maxwell, are you 

familiar with how long Mr. Maxwell and his family have been in 

Gadsden county? 

A I am not. 

11 Q would it surprise you to learn he grew up there, his 

12 family has been there, they 

13 MR. BROWN: objection, Judge. The question has been 

14 asked and answered. 

15 THE COURT: It's sustained. The State of the 

16 witness's surprise is not relevant. He says he does not 

17 know how long Maxwell has been there, if you want to back 

18 up and rephrase, Mr. Beville. 

19 BY MR. BEVILLE: 

20 Q If Mr. Maxwell had grown up in Gadsden County, would 

21 to be surprising for him to have known who Mr. -- who the 

22 defendant was for a number of years? 

23 MR. BROWN: Objection to the relevance. 

24 

25 

THE COURT: It's sustained. 

MR. BEVILLE: Your Honor --
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9 

10 

11 

12 

13 

14 

15 

17 

THE COURT: He's already said it's a small county, 

everybody knows everybody else, and he doesn't know how 

long Maxwell has been there , Mr. Beville. 

MR. BEVILLE: On the issue of relevance, Judge, one 

of the defendant's claims 1n their motion is that the 

defendant -- or Investigator Maxwell testified that he's 

known Mr. cannon for years and he could identify him on 

the surveillance video. Therefore, the implication that 

Mr. cannon has been in trouble before, the jury was 

prejudiced. 

Pointing out the nature of Gadsden County, the 

nature of the families having grown up there, the fact 

that they knew each other for years does not impugn 

Mr. Cannon has been arrested. 

THE COURT: So you can ask a more specific question 

16 of -- because of what this witness knows about the -- the 

17 county, if he thinks it's reasonable that people know 

18 each other just from living there as opposed to from 

19 prior law enforcement encounters, which is I think where 

20 you're going. So you can rephrase, Mr. Beville. 

21 BY MR. BEVILLE: 

22 Q Mr. Taylor, would it be reasonable for somebody 

23 to -- if having testified that they knew somebody for a number 

24 of years in Gadsden county, for Jurors to believe that they 

25 would have none each other from merely being in Gadsden 
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1 county, and not necessarily law enforcement contact? 

2 MR. BROWN: Judge, I'll object to the witness's 

3 opinion on this. It's not relevant. 

4 THE COURT: It's overruled. You can answer the 

5 question. 

6 THE WITNESS: It wouldn't surprise me. I mean, I've 

7 probably tried 20 cases over the years in Gadsden, 

8 including murder cases before . The law enforcement knows 

9 the other guys. A lot of times they went to high school 

10 together, middle school, families know people. That 

11 would not be a surprise to me at all. 

12 BY MR. BEVILLE: 

13 Q All right. Now, going to Johnny cannon's testimony 

14 and the corn. At some point there did come up in the trial 

15 the question of whether the corn was ever on the property or 

16 not? 

17 

18 

A 

Q 

I think that was going to be an issue, yes. 

And you don't remember asking Mr. Cannon if there 

19 was corn there or not? 

20 A No, sir. It turned out that what you often are 

21 concerned with pretrial, even up to the trial and opening 

22 statements, changes based upon the testimony as the evidence 

23 comes in . My recollection i s whether or not corn was on the 

24 property never became a key feature of this particular trial. 

25 Q sure. All right. so it wasn't a key feature. To 
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1 the point where that came up at all in your mind was buried 

2 with everything else going on in that trial? 

3 

4 

5 

6 

7 

8 

9 

10 

I t 

BY 

A 

just 

MR . 

Q 

I don't even recall how it did or didn't come up. 

was n' t a big deal. 

MR . BEVIL LE: Judge, I have no further questions . 

THE COURT: Redirect. 

MR. BROWN: Yes, Judge. 

REDIRECT EXAMINATION 

BROWN: 

The State asked you a little bit about the evidence 

11 against Mr. Cannon and cited to hi s clothi ng, the fact that 

12 there was -- there was a survei ll ance video of him wearing 

13 that clothing , and that there was blood on the clothing . was 

14 that cons i stent with your theory of defense? 

15 

16 

A 

Q 

Yes. 

And in terms of the questi on -- the line of 

17 questioning about Investigator Maxwell, you already stated, 

18 correct, that you don't know how long he was in the community? 

19 

20 

A 

Q 

I have no idea. 

what about Mr. Cannon, had he had pri or run-ins with 

21 law enforcement? 

22 

23 

24 

A 

Q 

A 

He di d. 

He had -- had he been to prison before? 

I represented him about six or eight years before 

25 that and he caught some time , yes. 
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Q so when the state asked you if it was possible that 

a person would just know another person in the community 

because it's a small community and you said yes, is it also 

true that Investigator Maxwell could have known Marvin cannon 

because Marvin Cannoned had had multiple run-ins with law 

enforcement? 

A No question about that. 

Q And how extensive, 1n your memory, was Marvin 

cannon's criminal record? 

A I should have looked at it. I think there was 

11 probably eight to ten or 12 arrests over a period of time. 

12 How they were resolved , I don't recall. 

13 

14 

Q 

A 

But so approximately a dozen arrests? 

Probably at least that , yeah . He had been in 

15 trouble off and on pretty regular. of course, I don't know 

16 how long Maxwell had been with the department either so. 

17 Q Okay . with regards to the corn, I know that you 

18 said that to you it wasn't really a big issue, but had there 

19 been corn on the scene of the crime, would that have helped 

20 bolster the defense's theory that there was no ruse, that 

21 there was an actual corn transaction? 

22 

23 

24 

25 

A Certainly we would have used that, yes. 

THE COURT: I'm just going to stop. I'll just note 

for the record one of the witnesses has walked in the 

room. I don't know if the rule of sequestration is to be 
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21 

invoked or not, but Mr. Garcia has arrived. Thank you so 

much, Mr. Garcia. 

rule. 

MR. BROWN: Judge, just out of --

THE COURT: Any objection to having him in the room? 

MR. BROWN: Just for precaution, we'll invoke the 

7 THE COURT: so, Mr. Garcia, if you'll wait outside. 

8 I don't think it's going to be very long. It doesn't 

9 seem that way. Not that I'm limiting you. Take the time 

10 that you need , of course. 

11 MR. BROWN: Absolutely, Judge. 

12 BY MR. BROWN: 

13 Q Let me, I guess, rephrase the question that I asked. 

14 would the existence of corn at the scene, would that have 

15 supported your theory of this case that there was no ruse, and 

16 that there was an actual transaction that was to take place? 

17 

18 

19 

A 

Q 

A 

Yes. 

So that would have been a helpful fact for you? 

well, yes. And no DNA on the client would have been 

20 a helpful fact. 

21 

22 

23 

Q 

facts? 

A 

It would have been one of many possible helpful 

Yes. 

24 Q And would the nonexistence of corn anywhere ,n the 

25 area have helped support the State's theory that this was a 
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1 ruse? 

2 A I think they argued Mr. Combs, I believe, wanted 

3 to argue that. our argument, if it had become a big feature, 

4 was he was lost. Our client was lost. He went to the wrong 

5 spot. I mean, I believe they drove around or they drove down 

6 one road, then had to come back, and then went down this dirt 

7 road out of sight. so I'm not sure whether we raised that or 

8 not. Again, to me, the corn was just not that big a deal. 

9 Q okay. But the record would speak for itself about 

10 whether you raised it or not? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. 

MR. BROWN: I don't have any more questions, Judge. 

THE COURT: Anything else for the witness? seeing 

no takers, thank you so much, Mr. Taylor, for your 

time 

THE WITNESS: Thank you, Judge. 

THE COURT: -- you are free to go. 

THE WITNESS: Thank you, Your Honor. 

THE COURT: All right. Defense's next witness. 

MR. BROWN: Judge, the defense would call Armando 

Garcia. 

THE COURT: very well. Thank you so much. 

Mr. Garcia, take your time. Once you come on up and 

have a seat, I'll swear you in and we'll take your 

testimony. come on up and please be seated. Have a 
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1 seat . woul d you pl ease raise your rig ht ha nd? 

2 where upon , 

3 ARMANDO GARCIA 

4 was call ed as a witness, havi ng been fi r st dul y swo rn , was 

5 examined and testifi ed as foll ows: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: ve r y wel l. whe n you a nd t he wit ness are 

ready, you may proceed. 

MR . BROWN : J udge, may I app roach t he wi t ness? I 

have a port i on of t he record t hat I' m going to as k t he 

witness about. 

THE COURT: very wel l . Any di scussion about that 

from t he state? 

MR . BEVIL LE: The State has not seen t he record . 

THE COURT: Do you want to take a min ute and look 

over, Mr . Bevi ll e? 

MR. BEVI LLE: Please . 

it 

THE COURT: Could you take that to - - do you have a 

copy for Mr . Beville? 

MR . BROWN : Judge, I have a n extra copy. 

THE COURT: Thanks very much . Mr. Bevil l e, take a 

l ook and l et me know when you're ready to get started . 

(Pause.) 

MR . BROWN: Judge, I've given the State a copy of 

the portions of the record that I 'm goi ng to be referring 

to . 
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1 THE COURT: Thank you. 

2 DIRECT EXAMINATION 

3 BY MR. BROWN: 

4 

5 

6 

7 

8 

9 

Q 

A 

Q 

A 

Q 

A 

sir, could you sta rt by stating your name? 

My name is Armando Garcia. 

And what's your occupation? 

I'm a lawyer. 

How long have you been a lawyer? 

Forty -- 40 years. 

24 

10 Q And what type of education did you have before that? 

11 A I got my undergraduate degree at the university of 

12 south Florida. I graduated in 1974. From there I went to the 

13 Florida State university college of Law, graduated in 1977. I 

14 was admitted to the Bar in November, 1977. 

15 

16 

17 

18 

Q 

A 

Q 

A 

And did you immediately start practicing? 

I did. 

And what type of practice was that? 

I started doing a civil practice with a civil law 

19 firm, administrative law , civil. And I piqued my interest in 

20 criminal law in the late '70s, let me see, 1979, 1980. So I 

21 started doing more criminal defense . I had an opportunity to 

22 become a Federal Public Defender in the '80s and took a 

23 position . I was an Assistant Federal Public Defender 1n the 

24 Northern District of Florida. 

25 From there, I went to wo rk with the volunteer 
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1 Lawyers Resource center doing post - conviction ,n capital 

2 cases. And then from there, I went and started a private 

3 practice with a classmate of mine, Steven seliger, and 

25 

4 practiced in Tallahassee and Quincy doing almost exclusively 

5 criminal defense cases. 

6 In 2012, I closed my office and went to work for the 

7 Public Defender with the Second Judicial Circuit, where I'm 

8 currently employed. 

9 Q All right. And so you've been doing almost 

10 exclusively criminal work since the early '80s; is that right? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Yes. 

How many death cases have you done? 

A handful, maybe four or five. 

And how many of those were you the first chair? 

None. 

None. were any of those in federal court? 

No . 

okay. so they were all Florida capital cases? 

Yes. 

And how many of those, if you recall, went to trial? 

Five. 

Q Okay. Have you been through post - conviction as a 

witness before? 

A 

Q 

I have, but not ,n a capital case. 

You have not in a capital case? 
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26 

No. A 

Q 

A 

How was the defense team composed in this case? 

The defense team was composed of Clyde Taylor, who 

was the appointed counsel. He brought me in at second chair. 

we had Monica Jordan as a mitigation specialist, and we had 

assistance with Dr. Terry Leland as a psychologist. 

Q How early on did you join the defense team? 

A It was relatively early on. My recall is relatively 

early. 

Q okay. And what, ultimately, were the roles of 

yourself and Mr. Taylor? 

A ultimately , we adjusted things such that I would be 

primarily responsible for the phase one, and Mr. Taylor and 

Ms. Jordan would head the effort on phase two. 

Q was there any particular reason that it was divided 

16 that way? 

17 A For my thinking, I didn't feel like Ms. Jordan was 

18 being responsive to me on developing mitigation. And she and 

19 Clyde seemed to have a much better working relation. so I 

20 thought if I got out of that role, that they would do a better 

21 effort on the mitigation s ide of the case and I would do the 

22 first phase. 

23 Q So that's the reason that you believe that you 

24 ultimately were responsible for the guilt phase? 

25 A That was my motivation, yes. 
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Q what was the defense's theory of defense ,n the 

case? 

1 

2 

3 

4 

5 

6 

7 

8 

9 

A My theory of defense, if I recall, was that there 

10 

was some doubt as to who did the actual killing. And my 

theory of defense was to place the blame on McMillian, the 

codefendant, and try to exonerate Mr. cannon. 

Q was there evidence that you believed supported your 

theory? 

A Yes. 

Q what was that evidence, if you recall? 

11 A The thing that strikes me most is that there was a 

12 knife found in the seat of the vehicle where the deceased was 

13 found. And the knife was tied to Mr. McMillian, not 

14 Mr. Cannon. So, to me, the murder weapon could be placed ,n 

15 Mr. McMillian's hands and not in Mr. Cannon's hands. 

16 Q okay. But it was never -- it was never part of your 

17 theory that Mr . Cannon was not present? 

18 

19 

A 

Q 

No. 

Your theory was that he was present, but that he was 

20 not a participant? 

21 A My theory was that he was present, but he was not 

22 the killer. 

23 Q Okay. And was there other evidence that seemed to 

24 suggest that McMillian was the actual killer? 

25 A I don't recall. I remember the -- the knife in the 
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1 truck. But outside of that, I don't recall what other 

evidence there was. There may have been. I don't recall. 2 

3 

4 

5 

6 

7 

8 

9 

Q okay. And the record would reflect, certainly your 

10 

closing argument would reflect, what evidence you thought 

supported that theory? 

A Yes, there was my closing argument and, of course, 

there was the trial evidence that's all part of the record so. 

Q Sure. But the closing argument would give a window 

into what you believed the evidence showed; correct? 

A Yes. 

11 Q How did the concept of reasonable doubt come into 

12 your theory of defense in this case? 

13 

14 know . 

15 

A 

Q 

I don't -- I don't know. I can't recall. I don't 

was this a case where you were attempting to prove 

16 Mr. cannon's innocence, or a case where you were attempting to 

17 persuade the jury that the State hadn't met its burden? 

18 A I suspect it's the latter. Not having read my 

19 argument nor, you know, done it for a number of years, I 

20 suspect it was the latter. 

21 Q okay. well, we'll go over some portions of the 

22 testimony 

23 A Sure. 

24 

25 

Q -- and so perhaps that will refresh your 

recollection. 
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29 

Let me ask you , are you familiar with Florida Rule 

of Evidence .404(2) which deals with character evidence? 

A I'm familiar with it. 

Q All right. why is it important to limit the State 

from entering bad character evidence against a defendant? 

A Because you don't want the jury to convict on the 

basis of character. 

MR. BEVILLE: Your Honor , I'm going to object to the 

relevance of the claims we're here for today. 

THE COURT: I'm going to overrule the question at 

this point. we'll see how far it goes. But that's fine, 

go ahead. 

BY MR. BROWN: 

Q All right. So it's important to keep the State from 

15 entering bad character evidence against a defendant? 

16 A Absolutely. 

17 

18 

19 

Q 

A 

Q 

And you're familiar with the Williams rule? 

I am. 

And the State's required to file an intent if they 

20 intend to enter -- a notice of intent if they intend to enter 

21 Williams rule evidence? 

22 

23 

24 

25 

A Yes. 

Q Do you recall if they filed a Williams rule notice 

1n this case? 

A I don't recall seeing a .404 notice in this case. 
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30 

Q And in the absence of a Williams rule notice, they 

would -- the State would be prohibited from entering character 

evidence against Mr. cannon? 

A well, that would be a basis for an objection. 

Q And whose role would it be to make that objection? 

A The defense. 

Q okay. Now, given the particular theory of defense 

1n this case; that is, that Mr. McMillian -- or Mr. Cannon was 

present but not the actual killer, was there any special 

importance to making sure that bad character evidence against 

Mr Cannon didn't come in? 

A I don't know about the use of the words "special 

importance." It's important. Because it's important, I guess 

1n that sense it's special . But , yes, it would be important 

to exclude inadmissible bad character evidence. 

Q okay. well, let me rephrase a little bit. It's 

17 always important to make sure that bad character evidence 

18 doesn't come 1n; correct? 

19 

20 

21 

22 

23 

24 

25 

A Yes. 

Q All right. But 1n a case where you're claiming that 

your client was present at the scene of a murder but was not 

the murderer, it becomes more important? 

A Okay. 

Q 

A 

Do you agree with that? 

sure. I mean, I don't disagree with it. I mean, it 
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1 doesn't have context for me now because I don't know what 

2 evidence was admitted that should not have been admitted. But 

3 I agree with you, sir, that it's important to keep out 

4 

5 

6 

7 

8 

9 

10 

inadmissible bad character evidence. 

Q All right. 

A It's always important. 

Q 

A 

Q 

A 

Do you remember who Investigator Robert Maxwell was? 

Yes. 

was he the lead investigator in this case? 

He may have been, yes. 

11 Q Okay. And because you were the attorney that did 

12 the bulk of the guilt phase, you would have been the attorney 

13 that cross-examined Mr. Maxwell? 

14 

15 

A 

Q 

Probably so. 

All right. And the record will reflect whether or 

16 not you were; correct? 

17 A Yes. 

18 Q And if you were the attorney examining him, would 

19 you have been the attorney responsible for making objections 

20 during his testimony? 

21 A Yes. 

22 Q Now, do you -- do you know who Robert Maxwell is 

23 outside of this case? 

24 A Yeah. I mean, I practiced in Quincy for a number of 

25 years and he's a longstanding detective there. so I ran into 
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1 him on other cases. 

2 Q So he's someone that's familiar to you outside of 

3 this case? 

4 A Yes. 

5 Q Let me now call your attention to the record on 

6 appeal. And I'll just start you off in what should be the 

7 first page that you have, which i s volume 10, and it starts on 

8 Page 338. It's in that blue binder that you have there. 

9 A Okay. 

10 Q All right. And just very briefly, at Line 23 on 

11 Page 338, it says: "Mr. Combs, State's next witness." 

12 Twenty- four, "Mr. combs: The State would call Robbie 

13 Maxwell." so this is the testimony of Investigator Maxwell; 

14 correct? 

15 

16 

17 

18 

19 

20 

A 

Q 

A 

Q 

A 

Q 

okay. 

Is that correct? 

well, I mean, you're reading from a 

Yes, I am. 

Okay. well, then the record speaks 

All right. Let me move you to Page 

record, yes? 

for itself. 

339, the direct 

21 examination. I'm just going to ask you --

22 

23 

24 

25 

THE COURT: Are you asking him to open that document 

that he has in front of him and look at it because I'm 

not certain that the communication is effective at this 

moment. 
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1 BY MR. BROWN: 

2 Q Could you take a look at, 1n the record, at 

3 Page 339? 

4 A volume? 

5 Q volume 10. It should be the second page 1n the 

6 notebook. 

A Okay. 7 

8 

9 

Q So at Line 10, Mr. Combs is doing the questioning. 

And it starts: "sir, can you state your name and occupation? 

10 "Answer: Robert Maxwell , I'm a criminal 

11 investigator with the Gadsden County Sheriff's office. 

12 ''Question: How long have you been in law 

13 enforcement? 

14 

15 

"Answer: Nineteen-and-a-half years. 

A little bit further down at Line 19 it says: "And 

16 in the course of all of the activities, have you become the 

17 lead investigator? 

18 

19 

"Answer: Yes, s ir." 

All right. so I asked you before whether or not he 

20 was the lead investigator. Did that refresh your recollection 

21 that he was the lead investigator? 

22 

23 

A 

Q 

Yes. 

Okay. And it was clear from Robert Maxwell' s 

24 testimony that he was a law enforcement officer; is that 

25 correct? 
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1 A Yes. 

2 Q was there anything else about Mr. Maxwell's 

3 testimony that would have indicated to a jury that he was a 

4 law enforcement officer, outside of the testimony? was he 

5 wearing a badge or a gun; do you recall? 

6 A I don't recall. My inclination 1s to think that he 

7 was in plain clothes. I don't know that he walked into the 

8 courtroom armed. And I don't know that he had a badge 

9 displayed, you know, in a prominent sort of way. 

10 

11 

12 

13 

Q But from the entirety of his testimony, there was no 

question that he was a law enforcement officer? 

A oh, I think that was pretty clear, yes. 

Q And when they -- in Gadsden county when someone 

14 identifies themself as a criminal investigator, that's what 1n 

15 other places might be called a detective? 

16 

17 

A 

Q 

sure. 

Okay . Do you remember there being evidence of a 

18 video at a gas station being entered against Mr. Cannon? 

19 

20 

A 

Q 

Yes. 

And there was testimony from the store clerk at that 

21 gas station? 

22 

23 

A 

Q 

I recall that. 

Okay. Do you remember who actually identified 

24 Mr. cannon as the person in the video? 

25 A I think it was one of the law enforcement officers. 
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Q All right. Let me - - let me have you please turn to 

Page 351, which is also in volume 10. 

A okay. 

Q And let me call your attention to Line 14. So 

beginning at Line 14, it says: "Question: That individual 

right there that we see at the window, is that the individual, 

the suspect, that we -- that you were interested in? 

"Answer: Yes, sir , that's Marvin Cannon. I 

recognized him. He has been personally familiar to me for a 

number of years. I recognized him in the video." 

Did you -- did you believe that it was proper to 

allow a law enforcement officer to identify Mr. cannon and 

state that he had been familiar with him for a number of 

years? 

A In this context, I saw that it was not 

objectionable. I think we need to consider that this is a 

very small community , Gadsden County . The Cannon family had 

been farming there for years. Maxwell had lived there for 

19 years. People know each other in these small, little towns. 

20 And so I did not see that as Marvin Cannon being familiar to 

21 Maxwell in some sort of criminal way or bad way, just that 

22 he's personally familiar with him. so I didn't see that as an 

23 objectionable thing. 

24 

25 

Q 

A 

so you didn't think that it was objectionable? 

No, I did not. 
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1 Q Now, Mr. cannon had had multiple previous encounters 

2 with law enforcement involving criminal matters; is that 

3 correct? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A 

Q 

A 

three. 

He's had a few, yes. 

Do you know how many? 

I want to think that there were at least two, maybe 

Q Okay. And are you aware if Mr. Cannon had been to 

prison before? 

A Yes. 

Q So he had -- certainly had multiple contacts with 

law enforcement? 

A 

Q 

Yes. 

But you didn't believe that that was an 

15 objectionable statement? 

16 

17 

A 

Q 

That's correct. 

All right . And that's because you believed that it 

18 was a small community? 

19 A Right. I took the words "personally familiar to 

20 me," if those were the words -- yeah, "personally familiar to 

21 me," I did not take that to mean that I know him as a criminal 

22 

23 

24 

25 

or I know him as --

Q well, it certainly could suggest that. 

A I'm sorry? 

MR. BEVILLE: Objection. 
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1 BY MR. BROWN: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Q 

A 

It certainly could suggest that; correct? 

It could suggest that. 

MR. BEVILLE: Objection, speculation. 

THE COURT: So I'm going to sustain on leading. 

Rephrase, please. 

BY MR. BROWN: 

Q Could it have suggested that there were prior 

contacts with law enforcement? 

A It could have, yes. 

Q And do you recall if there actually was any 

testimony about it being a small community? 

A NO. 

Q And if there was an innocent explanation for why 

15 this officer was familiar with Mr. Cannon, he could have 

16 freely volunteered that to the jury; correct? 

17 A He could have . 

37 

18 Q And the State could have asked him quest ions about 

19 that? 

A They could have. 

Q Do you recall if that happened? 

A I do not recall that happening. 

Q But you don't recall it happening as 1n you don't 

20 

21 

22 

23 

24 

25 

believe that it did happen? 

A I don't recall it happening. 
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happened? 
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Q 

so you don't recall 

That's correct. 

so the record would 

Yes, it would. 

Now, based on your 

38 

whether it happened or not? 

reflect whether or not that 

theory of defense that Mr. Cannon 

7 was present during a homicide but it was the codefendant that 

8 committed the homicide , do you believe that it would have been 

9 helpful to your case for the jury to possibly suspect that he 

10 had prior run-ins with law enforcement? 

11 

12 

A 

Q 

Can you restate the question? 

Given the specific defense in this case, which was 

13 that Mr. cannon was present during a homicide, but the 

14 codefendant was the actual killer, do you believe it would 

15 have been helpful for the jury to possibly know that there 

16 were other contacts with law enforcement? 

17 

18 

A 

Q 

No, it would not . It would have been detrimental. 

And you already said that you didn't object to the 

19 testimony and why you didn't object. Did you also not move 

20 for a mistrial --

21 

22 

23 

24 

25 

A 

Q 

That's correct. 

-- based on this testimony? 

MR. BROWN: Can I have a moment, Judge? 

THE COURT: A moment you shall have. 

(Off-the-record discussion.) 
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BY MR. BROWN: 

Q All right. Let me kind of shift focus a little bit. 

DO you beli eve that a defendant's right to have the State 

prove its case beyond a reasonable doubt lS an important ri ght 

, n a criminal case and in a capital case ,n particular? 

A Yes, I do. 

MR. BEVILLE: Object i on. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

THE COURT: The objection 1s sustai ned . It's the 

law. He doesn ' t get to have an opini on on whether the 

10 i t's irrelevant whether he has an opin i on on t he law that 

11 exists. 

12 BY MR . BROWN: 

13 Q As a defense attorney, why is it important to hold 

14 the State to its burden of proof? 

15 A It ' s important because it might make the difference 

16 between a conviction or an acqui ttal . 

17 Q Do you recall if you were the attorney that 

18 delivered the closing argument? 

19 

20 

21 

22 

A 

Q 

A 

Q 

I do. 

were you? 

Yes . 

wou l d it have been your duty to make objecti ons to 

23 improper arguments made during the State ' s closing argument as 

24 the attorney that delivered the closing argument? 

25 A Yes . 
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1 Q what , if you recall, was the overall theme of your 

2 closing argument? 

3 A I think I've already stated that. My recall is my 

4 

5 

6 

7 

8 

9 

10 

11 

12 

overall theme was that we really didn't know what happened in 

that truck. 

Q so that was the theory that was significantly tied 

in with the concept of reasonable doubt? 

A Absolutely . 

Q so your theory was if we don't know, then that means 

there's a reasonable doubt? 

A Yes. 

Q okay. Let me call your attention in volume 12, on 

13 Page 778. 

14 

15 

A 

Q 

I don't have a 778 in volume 12. 

oh, r'm sorry, it's volume 13. Thank you. And 

16 before I get into the actual testimony, what was the 

17 significance of deer corn in this case? 

18 A The significance of the deer corn 1s what was the 

19 thing that drew the suspects and the victims together. 

20 Q Okay. So there was a supposed transaction for deer 

21 corn 

22 

23 

24 

25 

A 

Q 

A 

Q 

Yes. 

-- that brought the parties together? 

Yes. 

And Marvin cannon was the person that was supposedly 
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1 supposed to be selling the deer corn? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A 

Q 

That's my recall. 

I'm just going to read a portion of your closing 

argument and then I'll ask you some questions about it . 

A Okay. 

Q It's relatively brief, but starting on Page 778 at 

Line 22. This is you talking: "The corn. Ah, Mr. Garcia, 

there was no corn on the property. Since there was no corn on 

the property, we're going -- going to use the word 'lured' 

because he was lured there to kill and rob them. 

"well here are some interesting facts. In the 

daylight hours , law enforcement's attention was focused on 

McMillian, Morgan, and the track; looking for Mr. cannon, the 

track. They search around, dusk becomes dark, they bring 1n 

the lights. They don't see any corn, but they really weren't 

looking for corn then. They come back to the scene and take 

the photographs, the daylight photographs that you have all 

18 seen, three days later. Three days later. 

19 "In my thinking about that, you know, I think about 

20 those officers who are charged to do what they do. God bless 

21 them. They don't get paid enough money for what they do. 

22 Here they are, Christmas Day. You know, why can't daddy be 

23 with us for Christmas, mommy? Daddy is out there working a 

24 homicide. That is, for those families, an interruption to 

25 what you would expect a normal family routine would be on 
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1 Christmas. 

2 "So maybe that explains why those photographs aren't 

3 taken or why there's no one there at the scene for a couple of 

4 days or so. But the truth is when you see pictures with the 

5 crime scene broken, the crime scene tape being broken, that's 

6 an indication that someone was there at the scene. There was 

7 no officer posted there. There was no -- that scene was not 

8 secured for three days. 

9 when they looked for the corn two or three days 

10 later and it's not there, who else had been in the scene and 

11 out of the scene? we don't know. we don't know this. They 

12 didn't secure the scene. we know there was no one posted 

13 there, guarding to make sure there's no people coming in and 

14 people coming out. we know that. was there corn when 

15 Mr. Morgan and Neel drove to this area where the death 

16 occurred? we don't know. we don't know." 

17 So in terms of the existence or nonexistence of 

18 corn, that was another factor that fit 1n with your theory of 

19 defense that we simply don't know what happened? 

20 A Yes. 

21 Q And that when we don't know, that means the State 

22 hasn't proven a fact and that reasonable doubt exists? 

23 A Yes. 

24 Q All right. so 1n your mind, whether there was 

25 actual corn at the scene of the crime, that would have been a 
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bad fact - - that would have been a good fact for Mr. cannon if 

there was corn? 

A Yes. 

Q Because it would have suggested that it was -- an 

actual transaction could have taken place? 

A It would have taken one of the bullets out of the 

prosecutor's arsenal. 

Q And that bullet 1n this case would be if there's no 

corn there, then it heavily suggests that this was a ruse from 

the beginning? 

A Yes. 

Q And so that's what you -- why you spent this - - you 

13 know, I think it's 39 lines of testimony talking about the 

14 corn 1n your closing argument, because it's potentially a 

15 significant bullet? 

16 A I saw that as a weak point that I could exploit in 

17 the State's argument . 

18 Q okay. All right. Let me now direct you to 

19 Page 792. And this is now -- this is now the State's closing 

20 argument . At Line --

21 A I'm sorry? 

22 

23 

24 

25 

Q This is the State's closing argument. This is no 

longer your statement. 

okay. A 

Q Starting at Line 14: "I a 1 so thought it was very 
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1 interesting that the defense presented Mr. Johnny cannon. Did 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

you hear Mr. Johnny Cannon testify, oh, yeah, there was corn 

out there, they just didn't see it. That's where I put 

that's where I put corn. Did Mr. cannon say anything like 

that? That I store corn out there, out at this location? 

No." 

Did you believe that that statement improperly 

shifted the burden of proof to the defense? 

A I see it now. 

Q 

A 

Q 

A 

okay. At the time, did you object? 

No . 

okay. And at the time , did you move for a mistrial? 

NO. 

MR . BROWN: Just a moment Judge? 

THE COURT: One moment you shall have. whenever 

16 you're ready. 

17 BY MR . BROWN : 

18 Q Is the reason that you didn't object at trial 

19 because you didn't recognize it as burden shifting at the 

20 time? 

21 

22 

23 

24 

25 

MR. BEVILLE: objection, leading. 

THE WITNESS: Yes. 

THE COURT: would you please rephrase? 

BY MR. BROWN: 

Q what is the reason you didn't object at trial? 
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1 A I didn't recognize it when it was said as 

2 objectionable. 

3 Q All right. Let me have you turn now to Page 7 --

4 731. It will start at Line 9. This is also from the State's 

5 closing argument. 

6 "Folks, I suggest to you that that is very 

7 significant because this is the defendant, Mr. cannon, is 

8 the one who is setting up the operation, setting up the 

9 situation, contacting Mr. Morgan for the purpose of getting 

10 together to get the corn. He directs them to this location, a 

11 location ,n which, it turns out, there is no corn." 

12 Now did you believe that this section of the State's 

13 closing was highlighting the fact that Mr. cannon had not 

14 proved there was corn at the scene? 

15 

16 

A 

Q 

I want to give a thoughtful answer. 

well, let me start -- let me give a little more 

17 context to that statement because it says --

18 A Let me ask you this, if I may, you said this 1s 

19 Mr. Combs -- is this Mr. Combs' first close? 

20 

21 

22 

23 

24 

25 

Q 

A 

This is his first close. 

okay. Go ahead. 

Q And let me read a little bit more of the statement. 

It says: "rt turns out when they arrived there, there is no 

corn for sale at this location. Folks, I suggest to you that 

this is very significant because this -- the defendant, 
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Mr. cannon , is the one who is setting up the operation, 

setting up the situation, contacting Mr. Morgan for the 

purpose of getting together to get the corn. He directs them 

to this location, a location, which it turns out, there is no 

corn. 

so do you believe that the State was highlighting 

the fact that Mr. cannon had not proved that there was corn at 

the location? 

A I still don't see that they're highlighting 

Mr. cannon's failure to prove that there was corn there. so, 

no, I don't. I don't see that he's highlighting Mr. Cannon's 

failure to prove something. 

Q okay. 

A But if - - you know , if I could read it again, maybe 

I'll see it differently. 

Q well, you're welcome -- would you like to review it 

17 again? 

18 A Yeah, let me read it again. Starting at Line 9 on 

19 Page 731? 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

You can start at Line 7. 

(Witness reads transcript.) okay. 

All right. And does that change your answer at all? 

No . 

Q You were not the attorney that actually examined 

Johnny cannon; is that correct? 
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cor r ect. 1 

2 

A 

Q And do you recal l whethe r or not t he defense as ked 

3 Mr . cannon - - Johnny cannon about the ex i s t e nce of co rn ? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

A NO. 

Q You don 't recall ? 

A No . 

MR. BROWN: May I have a mome nt, Judge? 

THE COURT: A moment you s ha ll have . 

(of f - the-reco rd di scuss i on. ) 

MR. BROWN: Judge, no mo re questi ons at t hi s t i me . 

THE COURT: Cross-examinati on, Mr. Bevill e . 

MR . BEVIL LE: Tha nk you, Judge . 

13 CROSS EXAMINATION 

14 BY MR. BEVI LL E: 

15 Q s ince i t ' s t he issue t hat's been tal ked about most 

16 r ecent l y, we 'll sta r t wi t h t he co rn. On Page 731 , s ince 

17 t hat ' s where we just were, t hat's Mr . Combs's fi rst cl os i ng; 

18 right? And does it appear to you t hat he's j ust l aying out 

19 t he State ' s t heory of t he case at t hat point? 

20 

21 

A 

Q 

Yes. 

okay . I f we' ll t ur n -- l et me as k you t his , on --

22 in t hi s t ri al , t he State ha d two cl os ing a rgume nts ; ri ght? 

23 They ha d t hei r f irst cl os ing and t hen what we call t he ir 

24 r ebuttal cl osi ng? 

25 A Yes . 
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Q what is the purpose of the rebuttal closing? 

A My understanding of the purpose of the rebuttal 1s 

to rebut the arguments made by the defense. 

Q Right. And on Page 778 and then going on to 779 and 

780, that 1s your closing argument where you specifically 

address the issue of no corn on the property? 

A 

Q 

A 

Q 

Okay. 

Is that correct? 

well, the record speaks for itself. 

I'm asking you what you were trying to do; right? 

11 You were trying to show a hole in the theory of the State's 

12 case? 

13 A I was trying to attack the contention that there was 

14 no corn. 

15 Q And pointing out that, in fact, there could have 

16 been, but the scene was unsecure for a couple of days and 

17 somebody could have come and taken the corn? 

18 A Three days is a lot of time to come and get a couple 

19 barrels of corn. 

20 Q And this 1s Johnny Cannon's property? 

21 A This was leased -- yes , I mean, it's not his that he 

22 owned it. I understood he was a lease farmer, that he leased 

23 the property. 

24 

25 

Q 

A 

It's property that Mr. cannon farmed? 

Yes. 
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All right. so then on page, what was it, 792 --

49 

A Let me -- I don't recall the defense calling Johnny 

Cannon, but the record will speak for itself whether we did or 

not. 

Q sure, okay. So -- all right. If the defense called 

Johnny Cannon --

A Yes. 

Q 

A 

-- that would be reflected in the record? 

Yes, yes. 

Q You believe it's fair game for an attorney to point 

13 out not only what a witness says during testimony, but what 

14 they don't say? 

15 

16 

17 

A Yes. 

MR. BROWN: objection, relevance. 

THE COURT: It's overruled . 

18 BY MR. BEVILLE: 

19 

20 

21 

Q 

A 

Q 

And so on Page 792, if you could turn there with me? 

Sure. 

During the direct examination, you were directed to 

22 Line 14, but if we could back up to Line 3, if you could read 

23 that paragraph real quick. 

24 

25 

A 

Q 

(Witness complies.) okay. 

From Line 3 to Line 13 , Mr. combs is -- and I guess 
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even then to where you were directed on 14 down -- Mr. combs 

is responding to your argument about why there was no corn on 

the property? 

A It would appear that way. 

Q And part of your argument was that the investigators 

weren't looking for corn at all, they were more focused on 

McMillian, the deceased, and the track for Mr. cannon, and not 

worried about corn? 

A That's correct. 

Q Mr. Combs then rebuts that with, Investigator 

Maxwell would have spoken to Mr. Neel, found out what all this 

was about, and then looked and saw no corn? 

A He looked and there was no corn. 

Q Then is when he goes further and he points out that, 

15 in fact, the defense calls Johnny Cannon? 

16 

17 

18 

19 

A 

Q 

A 

Q 

Okay. 

Is that correct? 

Yes. 

And in there, he's doing two things. One, he's 

20 pointing out something a witness did not testify to; correct? 

21 

22 

23 

24 

25 

A Yes. 

Q And he's specifically rebutting an argument you made 

1n your closing? 

A It would appear that. 

Q Are you familiar with the terminology of invited 
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1 response? 

2 

3 
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8 

9 

A 

Q 

No, but it certainly has an intuitive meaning to me. 

would that intuitive meaning be that --

A You're inviting a response. 

Q Right. If something is said, you can respond to it, 

that you otherwise may not be able to. 

A Okay. 

Q Does that seem 

A That's fair. 

10 Q All right. Now let's back up to the issue of 

11 Investigator Maxwell and the surveillance video. I believe 

12 that's in volume 10 I believe. I believe it was on 350 -- or 

13 351, sorry. All right. 

14 You mentioned earlier and you specifically pointed 

15 out the words "personally familiar" that Investigator Maxwell 

16 used. Is that correct? 

17 A I'm sorry, say it again? 

18 Q On Page 351, during your direct examination you 

19 pointed out the words that Investigator Maxwell used as 

20 "personally familiar"? 

21 A You're talking about direct examination here this 

22 morning? 

23 Q Correct, yes. 

24 A I believe counsel was drawing my attention to those 

25 words. 
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1 

2 

3 

Q 

A 

Q 

Starting on Line 17? 

Yes. 

The words "personally familiar" have a different 

4 connotation than professionally familiar? 

A They do to me. 

52 

5 

6 

7 

8 

9 

Q And you pointed out Gadsden county lS a very small 

community? 

A Yes. 

Q And you indicated that you've known Investigator 

10 Maxwell for a number of years as well? 

11 

12 

A 

Q 

Yeah, yeah. 

You're familiar with the fact that he had been in 

13 Gadsden county for a number of years? 

14 

15 

16 

17 

18 

19 

20 

21 

A 

Q 

A 

Q 

A 

Q 

A 

Yes. 

Grew up there? 

Okay. 

You do or don't know that? 

I'm sorry, are you saying that he grew up there? 

I'm asking 

I'm not familiar with --

THE COURT: Let's rephrase ,n a non-leading form, if 

22 you would, Mr. Beville. 

23 BY MR. BEVILLE: 

24 

25 

Q 

A 

I'm asking if you knew he grew up there? 

I don't know that. 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 



Page 679

1 

2 

3 

4 

5 

6 

53 

Q Are you familiar with whether or not Investigator 

Maxwell farmed there himself? 

A I'm not familiar with that. 

Q okay. But during the trial, the simple fact that 

Investigator Maxwell knew Mr. Cannon and said that he was 

personally familiar with him did not jump out to you as he's 

7 saying Mr. cannon has been arrested? 

8 A It did not set off any alarms for me. I did not 

9 find that to be offensive. 

10 Q And the -- you were asked about Williams rule and 

11 character evidence and all that. At any time, did the State 

12 elicit any testimony from Investigator Maxwell that Mr. cannon 

13 had been arrested? 

14 A I don't recall that. 

15 

16 

17 

Q 

A 

Q 

The record would reflect if it did? 

It certainly will. 

The -- did the State ever introduce any evidence 

18 that Mr. Cannon had been involved in this type of activity 

19 before, during the guilt phase of the trial? 

20 

21 

22 

23 

24 

25 

A No . 

Q All right. And the record would reflect, of course. 

A certainly. 

Q This interaction well , let me -- the surveillance 

video showed Mr. cannon there dressed in some clothing. I 

mean, he wasn't nude? 
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A Yes, he was dressed. 

Q All right. And when Mr. Cannon was eventually 

found, he was wearing the same clothing as he was seen in the 

surveillance video? 

A Okay. 

Q Do you recall that? 

A I don't have a specific recall of that, but that 

would make sense. 

Q And the record, of course, would reflect that 

evidence, if it came out. 

A If it came out, it would be 1n the record. 

Q And Mr. cannon, when he was found, had the 

defendant's -- or, sorry, had the victim's blood or DNA on him 

as well; 1s that correct? 

A I don't recall. 

Q 

A 

The evidence would -- the record would reflect that? 

Yes. 

MR. BEVILLE: Just a minute, Judge. 

THE COURT: Take your time. 

(Off-the-record discussion.) 

MR. BEVILLE: Judge, I have no further questions. 

THE COURT: Redirect. 

MR. BROWN: Just briefly , Judge. 

THE COURT: whenever you're ready. 

REDIRECT EXAMINATION 
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BY MR. BROWN: 

Q All right. Starting with the issue of the 

1 

2 

3 

4 

5 

6 

7 

8 

9 

identification. At the time of the trial, did you believe 

that it was proper for a law enforcement officer, identifying 

himself as a law enforcement officer, to identify a person 

based on an image that that person saw? 

10 

11 

12 

13 

14 

A Yes. 

Q All right. And if there -- are you aware of any 

authority to the contrary? 

A NO. 

Q Once again, we've been saying the record speaks for 

itself, but that authority would speak for itself as well? 

A 

Q 

Yes. 

I want to ask you a little bit more now about the 

15 corn issue. 

16 

17 

A 

Q 

Okay. 

Now, I already read into the record about a page and 

18 a half of your closing argument. And that was starting at 

19 Page 778, if you could turn to that page. 

20 A Okay. 

21 Q That starts at Line 22 and goes through Page 780, 

22 Line 10, if you wouldn't mind just reviewing that one more 

23 time for me. And let me give you some context of what I'm 

24 going to ask you about. Did you mention Johnny cannon's 

25 testimony at all in your closing argument? 
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A I don't recall doing so. 1 

2 

3 

4 

5 

6 

7 

8 

9 

Q Okay. And during your direct examination, you were 

10 

asked whether -- or your cross-examination, you were asked 

whether or not it's proper for an attorney to comment not only 

on what a person testified to, but also what a person didn't 

testify to. Do you remember being asked that question? 

A Yes. 

Q Do you think that that's true even when we're 

talking about defense witnesses? 

A sure. 

11 Q So you think that it's proper for a State Attorney 

12 to comment on certain evidence that wasn't presented by a 

13 defense witness? 

14 A well, it depends on the context. Okay? Sometimes 

15 it's okay and sometimes it would not be okay. I mean , 

16 sometimes it would be a placing a burden of proof on the 

17 defendant . 

18 Q okay. so when you answered that question before, 

19 that it -- that it is proper to comment on what a witness did 

20 not say, that's more true of what State witnesses say than it 

21 1s of what defense witnesses say? 

22 A well, it depends on the context. As an abstract 

23 principle, I think, generally, it would be okay. But once you 

24 place things in context, it may have -- it may look 

25 differently. so. 
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Q Okay. so -- but as a defense attorney, I mean, 

you've made your living arguing what the State failed to 

present; is that fair to say? 

A Yes. 
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1 

2 

3 

4 

5 

6 

Q I mean, it's a main strategy of defense attorneys to 

point out what the State failed to present? 

7 A Yes. They have to prove what they accuse people of 

8 doing. And if they can't yes. 

9 Q But because -- and that's because it's the State's 

10 burden of proof? 

11 

12 

13 

14 

15 

A 

Q 

proof? 

A 

Q 

Yes. 

All right. But the defense doesn't have a burden of 

That's correct. 

So the State doesn't always, and you talk about 

16 context, the State doesn't always get to point out what you 

17 failed to present? 

18 A I think we might -- we're not hitting here. we're 

19 not communicating. I understood when I was asked, is it okay 

20 for the prosecution to also point out what a witness didn't 

21 say, I stand by my answer. Yes, at times it's okay for the 

22 prosecution to point out what a witness didn't say. 

23 Q But it's not always okay? 

24 A But it's not -- it's never okay for the prosecution 

25 to place a burden of proof on the defense. 
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1 Q And when we initially went over the -- let me just 

2 get the page number for you. 

3 All right. so it's on Page 792. And at Line 14, 

4 this is the part that says: "I also thought it was very 

5 interesting that the defense presented Mr. Johnny Cannon. Did 

6 you hear Mr. Johnny cannon testify, oh, yeah, there was corn 

7 out there, they just didn't see it. That's where I put corn. 

8 Did Mr. Cannon say anything like that? That I store corn out 

9 at this location? No." 

10 so when I initially asked you about that and whether 

11 or not you believed that was burden shifting, you said, "I see 

12 it now"? 

13 

14 

A 

Q 

I do. 

And so now having testified that sometimes it's okay 

15 to point out testimony that a person didn't give and sometimes 

16 it's not, is this the latter? 

17 A In this context, as I see it now, I say I should 

18 have made an objection. At the time, I didn't see it. 

19 Q so this is just one of those things that you missed? 

20 

21 

22 

23 

24 

25 

A Yes. 

MR. BROWN: May I just have one moment, Judge? 

THE COURT: One moment you shall have. 

MR. BROWN: Nothing further, Judge. 

THE COURT: Anything else for the witness? 

MR. BEVILLE: No, Judge. 
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THE COURT: Thank you, sir, for your time. You are 

free to go. 

THE WITNESS: Thank you, sir. 

THE COURT: Any other witnesses or other evidence 

for the defense? 

MR. BROWN: No, Judge. The defense rests. 

THE COURT: very well. Any witnesses or other 

evidence for the State? 

oh, do you all need something else? 

MR. HENDRY: Judge, just for the record, we're 

prohibited from asking this witness any questions about 

jury selection. 

THE COURT: very well, based on the prior ruling and 

the order that I issued. It is plain . Thank you so 

much. You don't need to remake that objection. It's 

preserved for purposes of appeal. 

Mr . Beville? 

MR. BEVILLE: Judge, the State's two witnesses would 

have been the same witnesses called here. I believe we 

covered all the information we would have covered. we 

have no additional witnesses. 

THE COURT: All right. Very well. So do y'all want 

to go ahead and argue? 

MR. BROWN: Judge, we'd be requesting written 

closing arguments in accordance with the rule and 3.851. 
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THE COURT: Mr. Beville or the State have any - - or 

the Attorney General have anything to say about that? 

MR. BEVILLE: Judge, I believe we would be 

requesting the same. 

MS. HOPKINS: Yes, Your Honor. 

THE COURT: So timing? 

MS. HOPKINS: usually, Your Honor, written closings 

are due 30 days after the receipt of the transcript so 

that way both sides have enough time. And I would be 

asking that they be filed at the same time. 

THE COURT: All right. And the defense? 

MR. BROWN: And, Judge , that's our understanding of 

the rule as well. 

THE COURT: All right. So I'll order that the 

transcript be prepared and submitted to all counsel. And 

we will have -- I'd rather set actual dates than 

concepts. So maybe I could just ask the court reporter 

about how long it will take to get a transcript done. 

THE COURT REPORTER: No more than 30 days, Judge. 

THE COURT: All right. So today is March 27th, so 

that would be not due until April 27th to get the 

transcript. And, let's see, May 27th -- so May 28th. 

MR. BEVILLE: That's a holiday. 

THE COURT: May 28th lS a holiday? 

MS. HOPKINS: Yes, Your Honor. It's Memorial Day. 
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THE COURT: May 29th for the written closings. Is 

that acceptable? 

MS. HOPKINS: That's fine, Your Honor. 

MR. BROWN: Yes, Judge. And if any issues with the 

transcript come up, then we'll just address it with the 

court. 

THE COURT: of course. If we have -- all of this is 

contingent with getting the transcript done in 30 days. 

so I'll just make a note here. 

All right. So transcript due by April 27, written 

closings due by May 29. 

Any other matters that we need to address at this 

time? 

MR . DRISCOLL: Your Honor, if the transcript 1s 

early, will we still have until May 29th? 

THE COURT: I'm going to make it May 29. 

MR . DRISCOLL : Thank you . 

THE COURT: All right. May 29, date certain. 

Anything else from anyone else? 

MR . BROWN: Judge, just that Mr. Cannon's presence 

,n Leon County is no longer necessary. So if the Court 

could order him returned to the Department of 

Corrections, we'd ask for that. 

THE COURT: so ordered. Mr. Cannon can be 

transported to the department immediately. 
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Mr. Beville, the Attorney's General office, anything 

else? 

MR. BEVILLE: Not from the State, Judge. 

MS. HOPKINS: NO , Your Honor . 

THE COURT: All right. Thank you all so much for 

your advocacy. we are adjourned. 

(Court adjourned at 10:36 a.m.) 
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1 CERTIFICATE 

2 STATE OF FLORIDA: 

3 COUNTY OF LEON: 

4 I, JULIE L. DOHERTY, Regi ste red Merit Reporter, do 

5 hereby certify that the foregoing proceedings were taken 

6 before me at the time and place therein designated; that my 

7 shorthand notes were thereafter translated under my 

8 supervision; and the foregoing pages are a true and correct 

9 record of the aforesaid proceedings. 

10 I FURTHER CERTIFY that I am not a relative, 

11 employee, attorney or counsel of any of the parties, nor 

12 relative or employee of such attorney or counsel, or 

13 financially interested in the foregoing action. 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v . CASE NO . 2010-CF-000663BXXXMX 

MARVIN CANNON, 

Defendant. _________________/ 
DEFENDANT'S WRITTEN CLOSING ARGUMENT FOLLOWING EVIDENTIARY 

HEARING ON GUILT PHASE CLAIMS 

COMES NOW, the Defendant, Marvin Cannon , by and through the 

undersigned counsel and states t hat no claim or argument is waived 

by exclusion from this , f ully incorporates his Motion to Vacate 

J udgment of Conviction and Sentence, and argues : 

PROCEDURAL HISTORY 

Mr . Cannon was charged by indictment with one count of first-

degree murder , one count of robbery with a deadly weapon, one count 

of attempted murder , one count of attempted robbery with a deadly 

weapon and one count of arson of a vehicle. Following a jury trial, 

the jury found Mr . Cannon guilty as charged . After a penalty phase 

the advi sor y panel recommended death by a vote of 9-3 . Following 

a Spencer hearing, the trial court sentenced Mr. Cannon to death . 

On direct appeal , t he Florida Supreme Court vacated Mr . Cannon's 
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conviction for attempted robbery , but affirmed his convictions for 

first-degree murder , attempted first-degree murder, robbery, and 

arson. Cannon v . State , 180 So . 3d 1023 , 1032 (Fla. 2015) , reh'g 

denied (Dec . 18, 2015), cert . denied, 136 S . Ct . 2389, 195 L . Ed . 

2d 764 (2016) . Mr . Cannon filed a Motion to Vacate Judgment of 

Conviction and Sentence under Florida Rules of Criminal Procedure 

3.850 and 3 . 851 on May 16, 2017, and asserted that an evidentiary 

hearing was required to determine claims 1 , 2 , 3 , and 4 . On July 

17 , 2017 the State filed the State's Answer to Motion to Vacate 

Judgment of Conviction and Sentence . The State ' s answer conceded 

claim 5, that Mr . Cannon is entitled to a new penalty phase under 

Hurst , and claim 6 , that Mr . Cannon was illegally sentenced in 

excess of the maximum penal ty for second degree arson . A case 

management conference was held on November 27, 2017 . On December 

27, 2017 , this Court entered an order granting an evidentiary 

hearing on claims 1-2 and 1-3 of the Motion to Vacate Judgment of 

Conviction and Sentence , and denying an evidentiary on claims 1 -

1 , 2 , 3 , 4 , 5 , 6 , and 7 . On March 27 , 2018 an evidentiary hearing 

was held on claims 1-2 and 1-3 . 

INTRODUCTION 

In Strickland v . Washington , 466 U. S . 668 (1984), the United 

States Supreme Court held that counsel has a duty to bri ng to bear 

such skill and knowledge as will render the trial a reliable 

adversary testing process . Id . at 688 . Specifically, counsel has 
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a duty to investigate in order to make the adversarial testing 

process work in the particular case . Id . at 690 . "An ineffective 

assistance of counsel claim has two components : A petitioner must 

show that counsel's performance was deficient and that the 

deficiency prejudiced the defense. To establish deficient 

performance, a petitioner must demonstrate that counsel's 

representation 'fell below an objective standard of 

reasonableness ."' Strickland v . Washington, 466 U. S . 668, 687-688 

(1984) (internal citations omitted) ; see also State v . 

Fitzpatrick, 118 So . 3d 737 (Fla. 2013). Prejudice is defined as "a 

reasonable probability that, but for counsel's unprofessional 

errors , the result of the proceeding would have been different . A 

reasonable probability is a probability sufficient to undermine 

confidence in the outcome . " Id. at 694 . 

Mr. Cannon was denied his right to a fair trial . Mr . Cannon 

was tried and found guilty without the counsel that the Sixth 

Amendment requires to adversarially confront the State's case 

against him . In the absence of such adversarial testing, subsequent 

reviewing courts were, and will continue to be, denied the standard 

indicia of reliability that is only possible when counsel acts as 

the counsel contemplated by the Sixth Amendment . Trial counsel ' s 

repeated flagrant deficient performance prejudiced Mr . Cannon ; 

this Court should vacate his convictions . 

Mr. Cannon submits this argument in support of this Court 
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granting the appropriate relief . No claim or argument is waived . 

Based upon the arguments contained in Mr. Cannon ' s motion and 

herein , and based on the evidence and testimony this Court heard 

at the evidenti ary hearing, thi s Court should vacate Mr . Cannon ' s 

convictions . 

CLAIM 1 

MARVIN CANNON WAS DEPRIVED OF HIS RIGHT TO A RELIABLE 
ADVERSARIAL TESTING DUE TO INEFFECTIVE ASSISTANCE OF 

COUNSEL AT THE GUILT PHASE OF HIS CAPITAL TRIAL, IN 
VIOLATION OF HIS FOURTH, FIFTH, SIXTH, EIGHTH, AND 

FOURTEENTH AMENDMENT RIGHTS UNDER THE UNITED STATES 

CONSTITUTION AND HIS CORRESPONDING RIGHTS UNDER THE 

DECLARATION OF RIGHTS OF THE FLORIDA CONSTITUTION . 

1 - 2: TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT 
TO AND MOVE FORA MISTRIAL WHEN A LAW ENFORCEMENT OFFICER 
IDENTIFIED MR. CANNON IN A SURVEILLANCE VIDEO AND STATED 
THAT MR. CANNON HAD BEEN KNOWN TO HIM FOR YEARS. 

Under Section 90 . 404(2) , Florida Statutes , character evidence 

regarding other crimes, wrongs or acts is inadmissible when offered 

to prove the bad character or propensity to commit crime . Under 

Section 90 . 404(2) and Williams v . State, 110 So . 2d 654 (Fla . 1959), 

for evi dence of collateral cri mes to be admi ss i b l e, the facts of 

the prior crimes or bad acts must be either inseparable from the 

crimes charged, or inextricably intertwined with the crimes 

charged (hereinafter Williams Rule Evidence) . If the State intends 

to admit Williams Rule Evidence, written notice must be provided 

to the Defendant of the i ntent to rely upon Williams Rul e Evidence 

at least 10 days prior to trial . See Section 90 . 404 (2) (d) . 
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"[P]ermitting questions that elicit a witness ' s position as 

a police officer when that witness is identifying a defendant's 

voice or image has been held to be reversible error even when the 

identification itself was permi ssi b l e ." Evans v . State, 177 So . 

3d 1219, 1230 (Fla. 2015). In Evans , the Florida Supreme Court 

approved the reasoning of the Fourth District Court of Appeals 

decision in Hardie v . State , 513 So .2d 791 (Fla. 4th DCA 1987 ), 

and the Second Distri ct Court of Appeal s deci s i on in Day v . State, 

105 So.3d 1284 (Fl a . 2d DCA 2013) . In Hardie , the court hel d that 

police officers who had prior knowledge and contact with the 

defendant before the crime at issue could testify as to the 

defendant ' s identity so long as they did not identify themselves 

as police . Id . at 792 . Hardi e ' s convi ct i on for Grand Theft was 

reversed solely based on the fact that identified l aw enforcement 

officers were allowed to i dent i fy the defendant from store 

surveillance video . Id. at 794 . In Day, an identified police 

officer witness ident i f i ed the defendant from store video 

s u rveillance and based her knowledge of the defendant on the fact 

that " she had ' had contact with them' whi l e she was a community 

police officer." Day, 105 So . 3d at 1286 . The court reversed Day ' s 

conviction for Grand Theft solely based upon the fact that an 

identified law enforcement offi cer was allowed to i denti fy the 

defendant from video surveillance . Id . 

Other Florida courts have reached the same concl usion . State 
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v . Price, 701 So . 2d 1204 (Fla . 3d DCA 1997 ) (prosecution may not 

disclose t h e occupation of a law enforcement officer who provides 

opinion testimony identifying a defendant as same person depicted 

on a videotaped drug transaction , where officer was not involved 

in transaction , reviewed videotape sometime later , and testified 

purely to provide identification opinion testimony based on his 

familiarity with defendant) ; Edwards v . State , 583 So.2d 740 (Fla . 

1st DCA 1 991 ) (officer's identification testimony , who was not 

present at scene but later reviewed videotape , might be deemed 

admissibl e if he is not identified to the jury as a police 

officer); Willis v . State , 669 So .2d 1090 , 1093 (Fla . 3d DCA 1996 ) 

(defendant unduly prejudiced, and his right to fa i r tri al denied, 

in light of officer's testimony that Willis had previous contacts 

with the police in other incidents ). 

Several federal courts have reached the same conclusion . In 

U. S . v . Pierce , t he Eleventh Circuit Court of Appeals recognized 

that 

Identification testimony from law enforcement or 
corrections personnel may increase the possibility of 
prejudice to the defendant either by highlighting the 
defendant ' s prior contact with t he criminal justice 
system, if the wi tness's occupat i on is revealed to the 
jury , or by effectively constraining defense counsel ' s 
ability to undermine the basis for the witness's 
identification on cross-examination , i f the witness's 
occupation is t o remain concealed . 
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136 F.3d 770 , 776 (11th Cir . 1998} (Pierce ' s convict i on was 

affirmed because t he parol e officer's identification testimony did 

not prejudice Pierce since other evidence of five other bank 

robberies was properly admitted elsewhere in the t rial ). In U. S . 

v . Calhoun , the Sixth Circuit Court of Appeals held that it was 

error for a parole officer to give identity testimony even where 

h e did not identify himself as law enforcement , because the 

defendant ' s ability to cross-examine the witness as to his speci a l 

familiarity with the defendant was curtailed by the risk of 

prejudice , thus violating his Sixth Amendment right to cross

examination outright . 544 F .2d 291, 296 (6th Cir . 1 976} 

In the present case , at t he out set , the State did not provide 

notice of intent to rely upon Williams Rule Evidence . Therefore, 

any evidence of prior crimes, wrongs , or acts by the Defendant was 

inadmissible . Mr . Cannon ' s tri a l attorney Armando Garci a 

recognized at the evidentiary hearing the importance of excluding 

bad character evidence , testifying it i s important for a defense 

attorney to limit the state from enter ing bad character evidence 

against the defendant " [b ]ecause you don ' t want the jury to convict 

on the basis of character ." EH Transcript at 29 . However, 

inadmissible Williams Rule Evidence was admitted regarding prior 

contacts between Mr . Cannon and law enforcement . Law enforcement 

witnesses testified that they tracked a suspect from the scene of 

the crime to a gas station . R.O. A., Vol. X, pgs . 318-317 . An 
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employee from the gas station testified that a nervous looking, 

sweaty individual arrived at the gas stat ion on foot, and video 

s urveillance equipment at the gas station captured the encounter . 

R . O. A, Vol . X, pgs. 327-329 . Later , law enforcement Officer Robert 

Maxwell was called to the stand . The following e x change occurred : 

Q: Sir , can you state your name and occupation? 

A: Robert Maxwell . I ' m a criminal investigator wi th the 
Gadsden Cou nty Sheriff ' s Office . 

Q: How long have you been i n l aw enfor cement? 

A: Nineteen and a half years . 

R . O. A., Vol X, pg . 339 . Trial counsel , when asked whether it was 

c l ear from his testimony t hat Detective Maxwell was a law 

enforcement offi cer , stated, " Oh, I think it was pretty c l ear , 

yes." EH Transcript at 34 . After identifying himself as a l aw 

enforcement officer , Detective Maxwell identified the Defendant as 

the person seen in the gas station video . "That ' s Marvin Cannon . 

I recognize him . He has been personally familiar to me for a number 

of years . I recognized h i m from the v i deo." R. O. A, Vol . X, pg . 

351. 

This type of identification of a defendant by an identified 

l aw enforcement officer is the preci se type prohibi ted by the 

Florida Supreme Court in Evans , and by the Florida District Courts 

in Hadie , Day, Price , Edwards , and Willis . By identifyi ng h i msel f 

as law enforcement , and t hen comment ing t hat Mr . Cannon had been 
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familiar to him for years , "gives rise to at least a reasonable 

implication that [he] had previously been involved in criminal 

activity.n Day v . State , 105 So . 3d at 1288 . Trial counsel failed 

to object to the admission of this testimony. When asked at t he 

evidentiary hearing why he did not object to this testimony, trial 

counsel testified that he did not believe that 

objectionable : 

it was 

Q: [D] id you believe that i t was proper to allow a law 
enforcement officer to identify Mr . Cannon a nd state 
that he had been familiar with him for a number of years? 

A: I n this context, I saw that it was not objectionable . 

Eh Transcript at 35 . Trial counsel Garcia attempted to justify 

this position by explaining , " I think we need to consider that 

this is a very small community, Gadsden County. The Cannon family 

had been farming there for years . Maxwell had lived there for 

years. People know each other in these small , little towns . And so 

I did not see that as Marvin Cannon being familiar to Maxwell in 

some sort of criminal or bad way, just that he ' s personally 

familiar with him . n EH Transcript at 35 . This is precisely the 

type of " post hoc rationalizationn rejected by the United States 

Supreme Court in Wiggins v . State, 539 U. S . 510, 526 (2003) . 

Trial counsel Garcia ' s justification is legally insufficient 

for two reasons . First, i t demonstrates that he completely l acked 

an understanding of the applicable precedent . At the evidentiary 

hearing , trial counsel Garcia testified, 
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Q: At the time of the trial , did you believe that it was 
proper for a law enforcement officer , identifying 
himsel f as a l aw enforcement officer , to identify a 
person based on an image that that person saw? 

A: Yes . 

Q: All right . And if there-are you aware of any authority 
to the contrary? 

A: No . 

EH Transcript at 55. Flor ida jurisprudence, dating back at least 

to 1987 in Hardie , has held that while a witness i ncluding a police 

officer that has prior knowledge of a defendant's appearance may 

testify as to identification, he or she may not identify themselves 

as a law enforcement officer . Thus , trial counsel ' s explanation 

that Detective Maxwell's contacts with Mr . Cannon might have been 

innocent misses the point ; police officers identifying a defendant 

from an image or video may not discl ose that they are police 

officers. The reason why it does not matter how the police officer 

knew t h e defendant is twofold. First , " When a police officer, who 

is generally regarded by the jury as disinterested and objective 

and therefore highly credible, is the corroborating witness, the 

danger of improperly influencing the jury becomes particularly 

grave." Martinez v . State, 761 So . 2d 1074, 1080 (Fla . 2000). 

Second , the officer identifying himself as a law enforcement 

officer and stating that he had contacts with the defendant makes 

it "inconceivable that the jury would not have concluded that [the 

defendant ] had been involved in prior criminal conduct ." Hardie , 
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513 So.2d at 793 - 94. 

The second reason that the explanation of trial counsel Garcia 

as to why he did not believe that the testimony was objectionable 

is unpersuasive is even more striking. Even if the nature of the 

contacts was relevant to the inquiry, which the case law clearly 

establishes that it is not , the record is clear that the jury would 

have been completely unaware of the innocent explanation for the 

contacts . Detective Maxwell never testified how long he had been 

working for the Gadsden County Sheriff's Office , he never testified 

whether he even lived in Gadsden County , let alone for how long . 

Likewise , the State presented no evidence that Marvin Cannon ever 

lived or worked in Gadsden County . Trial Counsel Garcia abandoned 

his role as advocate for Mr. Cannon and allowed the State to enter 

inadmissibl e character evidence against Mr . Cannon based upon his 

own conjecture of a possibl e innocent explanation for Mr. Cannon ' s 

prior contacts with Detective Maxwell , conjecture that was 

completely unsupported by record evidence in the trial . Trial 

counsel Garcia ' s own evidentiary hearing testimony illustrates the 

folly of his conjecture: 

Q: Now , Mr . Cannon had had multiple previous encounters 
with l aw enforcement involving criminal matter; is that 
correct? 

A: He ' s had a few, yes . 

Q: Do you know how many? 

A: I want to think that there were at l east two , maybe 
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three. 

Q: Okay . And are you aware if Mr . Cannon had been to prison 
before? 

A: Yes . 

Q: So he had-certainly had multiple contacts with law 
enforcement? 

A: Yes. 

Q: Al l right . And that's because you believed that it was 
a small community? 

A: Right . I took the words "personally familiar to me, n if 
those were the words-yeah, "personally familiar to me ,n 
I did not take that to mean that I know him as a criminal 
or I know his as-

[ l 

Q: Could it have suggested that there were prior contacts 
with law enforcement? 

A: It could have, yes . 

Q: And do you recall if there actually was any testimony 
about it being a small community? 

A : No . 

Q: And if there was an innocent expl anat ion for why thi s 
officer was familiar with Mr . Cannon, he could have 
freely volunteered that to the jury; correct? 

A: He coul d have. 

Q: And the State could have asked h im quest i ons about that? 

A: They could have. 

Q: Do you recall that happening? 

A: I do not recall that happening . 

EH Transcript at 36-37 . 
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Mr. Cannon ' s other trial attorney, Clyde Taylor, detailed an 

even more extensive criminal history of Mr. Cannon. 

Q: What about Mr . Cannon , had he had prior run-ins with law 
enforcement? 

A: He did . 

Q: He had- had he been to prison before? 

A: I represented him about s i x or eight years before that 
and he caught some time, yes . 

Q: So when the State asked you if it was possible that a 
person would just know another person in the community 
because it ' s a small town and you said yes , it is a l so 
true that Investigator Maxwell could have known Marvin 
Cannon because Marvi n Cannoned (sic) had had multiple 
run-ins with law enforcement? 

A: No question about that . 

Q: And how extensive , in your memory , was Marvin Cannon ' s 
criminal record? 

A: I should have l ooked at it . I think there was probabl y 
eight to ten or 12 arrests over a period of time. How 
they were resolved, I don't recall. 

Q: But approximately a dozen arrests? 

A: Probably at least that, yeah . Of course , I don't know 
how long Maxwell had been with the department e i ther so . 

EH Transcript at 19-20 . 

By tri al counsel ' s own admissions, Detect i ve Maxwell' s 

testimony coul d have suggested to the jury that Mr . Cannon had 

been involved in other criminal activity . Even if one accepts trial 

counsel's unsupported belief that Detective Maxwell mi ght have 

known Mr . Cannon for reasons other than criminal contacts with Mr . 
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Cannon, trial counsel themselves admit that it is at least as 

likely that Detective Maxwell knew Mr . Cannon because of multiple 

criminal contacts . However, the important inquiry is ultimately 

what the jury knew, not what Mr . Cannon ' s lawyers knew. There is 

no way to know what each juror ' s experience in the community was; 

each could have been lifelong members of the community who shared 

trial counsel' s view of the community as a small community where 

everyone knew each other, or equally could have been new members 

of the community unfamiliar with the local community . What we do 

know is that there was not any testimony about it being a small 

community where everyone knew each other . There was no testimony 

as to how long Detective Maxwell worked in Gadsden County , no 

testimony that he ever lived in Gadsden County , no testimony that 

Mr . Cannon ever lived in Gadsden County, and no innocent 

explanation offered as to why Detect i ve Maxwell knew Mr . Cannon . 

The jury was left to speculate why i t was that Mr . Cannon was 

personally familiar to Detective Maxwell for a number of years . 

This speculation on the part of the jury, and the obvious 

danger that the jury will assume that the familiarity is based on 

prior criminal activity of the accused is why Florida law prohibits 

an identified member of law enforcement from identifying a 

defendant after perceiving him on film . This is also why the 

inquiry ends at whether an i dent i fied law enforcement officer 

identified the defendant after perceiving him on video, and why 
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trial counsel Garcia' s conjured up , unsupported by the evidence , 

innocent explanation for the contacts , is irrelevant to the 

inquiry. An identified law enforcement officer identifi ed Mr . 

Cannon after viewing a video of him . This violated well-established 

Fl orida law, and trial counsel was deficient for fai l ing to object 

and move for a mistrial . 

Th e i mpermissible inference that Mr . Cannon had pri or 

contacts with law enforcement was particularly damaging under the 

u nique facts of this case . Mr . Cannon had a codefendant , Anton 

McMill ian. Mr . McMillian was arrested at the scene of the murder . 

R.O.A. , Vol. X, pg . 339 . The murder weapon , a knife with a broken 

tip , was discovered in t he back of a police crui ser where Mr . 

McMillian was being detained , and Mr . McMillian admitted that he 

p l aced the knife there . R. O. A., Vol. X, pg . 342 . The tip of that 

kni fe was found embedded in the v i cti m' s head . R . O. A., Vol . XI , 

pg. 410 ; R . O. A., Vol. XI , pg . 435-36 . Mr . McMil l ian had droplets 

of the victim' s blood on his face when arrested . R. O. A., Vol . X, 

pg . 340 ; R . O. A., Vol . XII , pg . 577. The victim' s blood was found 

on Mr. McMillian ' s shoes . R. O. A. , Vol. XII, pg . 580. Mr . Cannon ' s 

shoes were analyzed , and there was no blood found , and no DNA 

sample was found . R.O.A. , Vol . XI I , pg. 582 . Mr . McMillian was 

included as a possible source of DNA was found inside the victim' s 

pockets , Mr. Cannon was excluded as a possible source of that DNA, 

and the victim' s wallet had been taken . R. O. A., Vol . XII, pg . 570 . 
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DNA evidence obtained from scraping the v ictim's f inger nails could 

not exclude Mr. McMillian, but did exclude Mr. Cannon. R.O.A., 

Vol . XII, pg. 576 . Trial counsel Garcia summed up the defense 's 

theory of defense at the evidentiary hearing: 

A: My theory of defense, if I recall , was that there was 
some doubt as to who did the actual killing . And my 
theory of defense was to place the blame on McMillian, 
t h e codefendant, and try to exonerate Mr. Cannon . 

EH Transcript at 27 . 

In a case where the Defense i s claiming that the Defendant 

was present at a murder scene, but that he was not a participant , 

the character of the Defendant becomes particularly important . To 

allow the jury to infer t hat Mr. Cannon had prior contacts with 

law enforcement, spanning a number of years , and thus had a 

propensity for criminal activity , is simply indefensible . The 

forensic evidence in this case strongly suggested that the 

codefendant Anton McMillian committed the murder . The question for 

the jury was whether Mr . Cannon was a principal to the murder, and 

the jury was left to answer this question having been given the 

improper inference that Mr. Cannon was prone to criminal activity . 

Trial counsel's failure in this case severel y prejudiced Mr . 

Cannon. The jury in this case was l eft with the impression that 

Mr. Cannon had a criminal record and contacts with law enforcement 

spanning at least "a number of years." The impermissible inference 

that Mr . Cannon had prior contac ts with law enforcement was 
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particularly damaging under the unique facts of thi s case . Had 

t his inadmissible evidence been objected to, and a mistrial been 

sought , Mr . Cannon would have received a new trial . Had this 

evidence been properly excluded, there is a substantial 

probability that the outcome of Mr . Cannon' s trial woul d have been 

different . This Court should grant Mr. Cannon relief . 

1-3: TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT 
AND MOVE FOR A MISTRIAL WHEN THE STATE IMPROPERLY SHIFTED 
THE BURDEN OF PROOF TO MR. CANNON DURING CLOSING 
ARGUMENTS. 

In criminal cases, the State bears the burden of proving the 

Defendant ' s guilt beyond a reasonable doubt . See In re Winship , 

397 U. S . 358 (1970) . " The state cannot comment on a defendant ' s 

failure to produce evidence to refute an element of the crime , 

because doing so could erroneously lead the jury to believe that 

the defendant carried the burden of introducing evidence ." Jackson 

v . State , 575 So . 2d 181 , 188 (Fla. 1991). See also Rodriguez v . 

State, 753 So . 2d 29 , 37 (Fla . 2000) (the " State may not comment on 

a defendant ' s failure to mount a defense because doing so could 

lead the jury to erroneously conclude that the defendant has the 

burden of doing so ." ). 

In this case , the Defendant called his father Johnny Cannon 

as his only witness during the guilt phase of the trial . Johnny 

Cannon is a farmer who leased farm land where the murder occurred . 

Mr . Johnny Cannon ' s testimony was present ed by the Defense to 
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establish that Johnny Cannon had given the Defendant approximately 

$2000-$2500 as a bonus for farming, a day or two before the murder, 

thereby refuting the State's argument that the Defendant had a 

financial motive for committing t he murder . R . O.A. , Vol . XII, pg . 

622. Trial counsel at the evidentiary hearing confirmed that this 

was the purpose of calling Johnny Cannon to testify. 

Q: [W] hat was the purpose of calling Johnny Cannon as a 
witness? 

A: There was an issue concerning a motive for the crime. 
The issue was the usual , dollars. I think at one point 
in time there was a theory that Marvin Cannon was going 
to try to lure the victim out into an area and steal his 
money that was supposed to be for deer corn. And the 
figure-it ' s been a while, but the figure that kept coming 
back to me was it was over a couple hundred bucks. 

Marvin had a significant amount of money that he had 
access to consistently. The testimony that we knew about 
or the evidence we had was his dad was paying him roughly 
400 a week for working on the farm . And that was an 
extensive farm lease situation . 

And that he- I believe he told me in the interview that 
every year he gave bonuses, Christmastime, when they 
totaled up how the crops went . And I don ' t recall whether 
he said he had an accountant or not , but basically he 
figured out how much money i t was . And then any of the 
children that worked the farm got a bonus . 

And I think there was testimony at the trial , I haven't 
read the transcripts, but it ' s a couple thousand dollars 
that he had given to Marvin within a reasonable time 
prior to the homicide . And, therefore, our theory was 
there was-if you ' re talking about motive to rob, we don ' t 
have that. 

Q: All right . So overall, the purpose of calling Johnny 
Cannon was to try to eliminate a financial motive for 
the crimes? 
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A: Correct . 

EH Transcript at 9-10 . 

The State bri efly cross- exami ned Johnny Cannon , but did not 

as k h i m whether there was any corn stored at the property he l eased 

which was the scene of the murder . 

Du ring closing arguments , the State made the following 

argument : 

I also thought it was very interesting that the defense 
presented Mr . Johnni e (s i c ) Cannon . Did you hear Mr . 
Johnnie (sic) Cannon testify , oh , yeah , there was corn 
out there; they just didn ' t see it . That ' s where I put 
corn. Did Mr . Cannon say anything like that , that I store 
corn at this location? 

R.O.A., Vol . XIII, Pg . 792 . The State was attempting to use the 

absence of corn at the location as evi dence of premedi tation, as 

evidenced by their c l osing argument . 

Folks, I suggest to you that that is very significant , 
because this is the defendant, Marvin Cannon , is the one 
who is setting up the operation , setting up the 
situation. Contacting Mr . Morgan for t he purpose of 
getting together t o get the corn . He d i rects them to 
this location . A location in whi ch i t turns out there is 
no corn ... thi s defendant sets up thi s s i tuati on , gets them 
to the secluded location on the pretext of a business 
transaction that's not there . 

R.O.A., Vol. XII, pg. 731-739 . Thus , not onl y did the State 

improperly shift the burden to the Defendant , the State then 

highlighted the Defendant ' s fa ilure to present certain evi dence as 

"very signifi cant ." 

On the o t her hand, it was clearly an import ant part of the 
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Defense ' s theory of defense t hat the State had not proven whether 

t h ere was corn at t he s c e ne o f t he murder . Trial counsel spent a 

s i g ni f i can t port i on o f his c l os ing argument (39 lines of 

transcript ) argui ng that the State had failed to prove that there 

was no corn a t the scene of t he murder . R. O. A., Vol XII, pgs . 

779- 78 1. 

Therefore , i t was clear t hat t he St ate ' s f a ilure to prove 

t hat t here wa s not c o r n a t t he scene of t he murder was a crucial 

part of tri al counsel ' s t heory of defense. Trial counsel Garcia 

admi tted as much during the evident i ary heari ng : 

Q: All r i g h t . So in your mind, whet her t here was actual 
corn a t the scene o f t he cri me , t hat wou ld have been a 
bad fac t - that would have b een a good fact f o r Mr . Cannon 
if t h ere was corn? 

A : Yes . 

Q: Becau se i t woul d have suggested that it was- an actual 
transact ion could have t aken place? 

A: I t would have t aken o ne of t he b ullets out o f 
t h e prosecutor ' s arsenal . 

Q: And t hat b u lle t i n this case woul d b e if there ' s no cor n 
t h ere , t he n i t heavily suggest s t hat thi s was a ruse 
from t h e beginning? 

A: Yes. 

EH Transcri p t a t 4 2 - 43 . 

Yet , wh e n t h e St a t e argued during clos i ng arguments that t he 

Defense had failed to present test i mony from Johnny Cannon provi ng 

t hat t h e r e was in fact corn on t he property , tri a l c ounsel failed 
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to object and move for a mistrial . Trial counsel Garcia admitted 

at the evidentiary hearing that he made a mistake. 

Q: Did you believe that that statement improperly shifted 
the burden of proof to the defense? 

A: I see it now. 

Q: Okay. At the time, did you object? 

A: No. 

EH Transcript at 7- 11 . 

Q: What is the reason you didn't object at trial? 

A: I didn't recognize it when it was said as objectionabl e . 

EH Transcript at 44 - 45. 

A: In this context, as I see it now, I say I should have 
made an objection . At the time, I didn't see it. 

EH Transcript at 58 . The State's argument that the Defendant d i d 

not prove that there was corn at the scene of the murder clearly 

was an improper shifting of the burden of proof to Mr . Cannon . Mr . 

Cannon had no burden to present any evidence, let alone to 

specifically rebut the State ' s theory of premeditation that Mr . 

Cannon lured the victim to a location based upon the pretense of 

non-existent corn . 

It is significant to note , in addition , that the State had a 

full opportunity to cross-examine Johnny Cannon, and failed to ask 

him any questions about the existence o r non-existence of corn at 

the murder scene . Yet, the issue of the existence of corn did not 

come up either during Johnny Cannon ' s direct examination by the 
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Defense, nor during the State's cross- examination . This is further 

evidence that the State ' s intention by commenting on Mr . Cannon ' s 

failure to elicit testimony from Johnny Cannon regarding the 

existence of corn was an attempt to shi ft the burden to Mr. Cannon . 

Thus, the State consciously shifted the burden of proof beyond 

a reasonable doubt to Mr. Cannon on a disputed fact that was 

critical to trial counsel ' s theory of defense, and trial counsel 

made no objecti on, and no motion for mi stri a l . This fa i lure on 

trial counsel 's part which shifted the burden of proof to Mr . 

Cannon allowed the j ury to question what the defense was hiding by 

failing to elicit the testimony from Johnny Cannon , or , to assume 

a critical fact as proven simply because Mr. Cannon failed to 

produce evi dence. Thi s was a clear violation of Mr . Cannon ' s due 

process rights under the Fifth and Fourteenth Amendments, and his 

rights against self- incrimination under the Fifth Amendment, and 

constituted ineffective assistance of counsel under the Sixth 

Amendment. Mr . Cannon was prejudiced by trial counsel ' s deficient 

performance , particularly given the extensive evidence in this 

case that the codefendant committed the murder , and this Court 

should grant relief . 

CLAIM 5 

IN LIGHT OF HURST V. FLORIDA AND HURST V. STATE , MR. 
CANNON'S DEATH SENTENCE VIOLATES THE FIFTH, SIXTH , 
EIGHTH , AND FOURTEENTH AMENDEMENTS OF THE UNITED STATES 
CONSTITUTION , THE CORRESPONDING PROVISIONS OF THE 
FLORIDA CONSTITUTION AND ARTICLE I , SECTIONS 15 , 16, and 
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22 OF THE FLORIDA CONSTITUTION. 

The State conceded, in its answer, that Mr . Cannon is entitled 

to a new penalty phase under Hurst v . Florida , 136 S . Ct . 616 

(2016) and Hurst v . State , 202 So . 3d 40 (Fla . 2016). 

CLAIM 6 

MR. CANNON WAS ILLEGALLY SENTENCED TO 30 YEARS AS A 
PRISON RELEASE REOFFENDER ON COUNT V , ARSON OF A VEHICLE, 
AN OFFENSE WHICH CARRIES A MAXIMUM PENALTY OF 15 YEARS. 

The State, in i ts answer, conceded that Mr . Cannon was 

illegally sentenced to 30 years for second degree arson , a crime 

which carries a maximum penalty of 15 years . 

CLAIM 7 

MR . CANNON REMAINS SENTENCED TO 15 YEARS ON COUNT IV, 
ATTEMPTED ROBBERY WITH A DEADLY WEAPON, AN OFFENSE WHICH 
THE FLORIDA SUPREME COURT VACATED MR. CANNON' S 
CONVICTION AND SENTENCE IN CANNON V. STATE, 180 So.3d 
1023, 1039 N. 16 (FLA. 2015). 

Mr. Cannon was convicted and sentenced on Count IV of the 

indictment, Attempted Robbery with a Deadly Weapon , to 15 years 

imprisonment as a p rison release reoffender . On d irect appeal , the 

Florida Supreme Court vacated Mr . Cannon ' s conviction for 

Attempted Robbery with a Deadly Weapon due to insufficient 

evidence. See Cannon v . State , 180 So . 3d 1023, 1039 n . 16 (Fla . 

2015). According to the Florida Department of Corrections website , 

23 



Page 715

Mr. Cannon is serving a 15 years sentence for Attempted Robbery 

with a Deadly Weapon . This Court should enter an order vacating 

Mr. Cannon's conviction and sentence on Count IV and directing the 

Florida Department of Correction to release Mr . Cannon as to that 

count . 

CONCLUSION 

This Court should afford all relief requested herein in 

accordance with the law, and vacate Mr . Cannon ' s convictions . 

Respectfully Submitted, 

Isl GREGORY W. BROWN 
GREGORY W. BROWN 
Florida Bar No.86437 
CAPITAL COLLATERAL REGIONAL 
COUNSEL - MI DDLE 
12973 Telecom Parkway 
Temple Terrace, Florida 33637 
(813) 558-1600 
brown@ccmr . state . fl . us 

Isl DAVID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla . Bar No . 0160016 
CAPITAL COLLATERAL REGIONAL 
COUNSEL - MIDDLE 
12973 Telecom Parkway 
Temple Terrace, Florida 33637 
(813) 558-1600 
hendry@ccmr . state . fl . us 

Isl JAMES L . DRISCOLL JR . 
JAMES L. DRISCOLL JR . 
Fla. Bar No . 0078840 
CAPITAL COLLATERAL REGIONAL 
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Filing # 72762498 E-Filed 05/29/2018 02:33:51 PM 

ST A TE OF FLORIDA, 

Plaintiff; 

V. 

MARVIN CANNON, 

Defendant. 

I ------------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, 
FLORIDA 

CASE NO. 2010 CF 000663BXXXMX 
CAP IT AL CASE 

STATE'S ANSWER TO MOTION TO VACATE JUDGMENT OF 
CONVICTIONS AND SENTENCE 

COMES NOW, the State of Florida, by and through undersigned counsel, and 

hereby responds to Cannon's initial motion for postconviction relief filed pursuant 

to Florida Rule of Criminal Procedure 3 .851. On May 16, 2017, Cannon filed a 

"Motion to Vacate Judgment of Conviction and Sentence." On March 29, 2017, an 

evidentiary hearing was held on defense claims 1-2 and 1-3. Cannon has failed to 

successfully present evidence to support a finding of ineffective assistance of 

counsel and these claims must be denied. 
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Citations 

Citations to the record shall be designated as follows: The direct appeal record 

shall be referred to by "R" and followed by the volume and page number; references 

to Cannon's Motion shall be referred to by "Motion" followed by the page number. 

Any other references will be self-evident. 
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Procedural history 

The relevant facts concerning the murder of Zechariah Morgan and the 

attempted murder of Sean Neel on December 24, 2010, are recited in the Florida 

Supreme Court's opinion on direct appeal: 

Sean Neel and Zechariah Morgan were coworkers at Florida State 
Hospital and had been friends for over twenty years. In the fall of 2010, 
Mr. Morgan and Mr. Neel became involved in the purchase of com, 
known as "deer corn," from the defendant, Marvin Cannon. On 
December 24, 2010, Mr. Morgan and Mr. Neel drove to a convenience 
store to pick up Cannon. Mr. Neel understood the purpose of this trip 
to be the completion of a corn purchase. While waiting at the store, the 
two men noticed two people walking down the street toward them. Mr. 
Neel had never met or spoken with Cannon, but was familiar 
with Cannon's father. Because of Cannon's resemblance to his father, 
Mr. Neel recognized Cannon as one of the two men walking toward the 
truck, but did not recognize the other man. Mr. Neel would later 
discover that the second man's name was 
Anton McMillian. Cannon and McMillian walked to Mr. Morgan's side 
of the truck, and Mr. Morgan began to explain that there was no 
additional room in the truck for anyone other than Cannon. Mr. Morgan 
was driving a four-door, Ford "King Ranch" truck with a crew 
cab. Cannon told them McMillian was his cousin from New York and 
that Cannon wanted him to ride with them also. After some discussion, 
Mr. Morgan agreed, and he and Mr. Neel began clearing the back seat 
by stacking the newspapers, jackets, and other items in the center of the 
back seat so Cannon and McMillian could sit on either side. Among 
these items was a knife that Mr. Morgan placed in the center 
console. When the seats were cleared, Cannon sat on the back 
passenger side behind Mr. Neel and McMillian sat directly behind Mr. 
Morgan on the driver's side. 
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At Cannon's direction, Mr. Morgan drove onto Interstate Highway 10 
(I- 10). The four men conversed while driving and eventually turned off 
of I-10 onto Flat Creek Road. While they were heading west on Flat 
Creek Road, Cannon infonned them that they had missed their tum, 
and Mr. Morgan made a U-tum. 

As Mr. Morgan drove eastbound for about two miles, he inquired 
of Cannon about Cannon's familiarity with the area and 
how Cannon could let them travel two miles past where they were 
supposed to have turned, to which Cannon responded, "oh, we was 
talking" and "it just slipped my mind." During the drive, Mr. Neel was 
"quartered around" in the front passenger seat with his head turned, 
looking directly at McMillian and conversing with 
him. Cannon eventually directed them onto a little dirt road, described 
by Mr. Neel as a "little pig trail," in an overgrown, wooded area. As 
soon as they turned onto this dirt road, Mr. Neel 
heard Cannon fumbling in his jacket and saw Mr. Morgan turn around 
and look directly at Cannon. 

Cannon then began to talk as though he were on the phone; however, 
Mr. Neel was unsure whether Cannon had a cell phone because Mr. 
Neel was only looking at McMillian and did not tum to see Cannon. 

Cannon then directed Mr. Morgan to turn behind an old, abandoned 
house. As Mr. Morgan made this turn, Mr. Neel glanced behind the 
house and simultaneously heard Cannon moving in the backseat. 
Suddenly, Mr. Neel was stabbed twice in the neck from behind. He 
testified that upon the first stab, he "looked right back at ... McMillian," 
who was sitting still in the same spot as before. Mr. Neel testified that 
although he could not see around his seat to see Cannon stabbing him, 
he knew it was Cannon because Mr. Neel was "looking right at 
[McMillian]" and "could tell 100 percent" that McMillian was not the 
one stabbing him. 

As soon as Mr. Neel was stabbed, Mr. Morgan "looked dead at 
[Cannon]" and began to scream- "[l]ike a scared-to-death holler." Mr. 
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Morgan floored the gas pedal, and Mr. Neel grabbed the knife in the 
console and also grabbed for the door handle. The tn1ck was now "all 
over the place .... fishtailing everywhere," and when the door sprung 
open, Mr. Neel flew out of the truck, losing his shoes, his hat, and the 
knife he had in his hand. When Mr. Neel got back on his feet, he looked 
back in time to see the truck plow into a tree next to an old shed. He did 
not see anyone at or near the truck and began running back up the dirt 
road to get help. 

Upon reaching Flat Creek Road, Mr. Neel saw some people at a nearby 
home and ran toward them, yelling that they needed to "get the guns" 
and that his friend still needed help. The home belonged to the 
Renfroes. Upon seeing Mr. Neel, Vera Renfroe called 911 and ran 
toward Mr. Neel to help him. Some of the men from the home, who had 
retrieved their firearms, saw a man standing at the edge of the dirt road. 
Mr. Neel glanced in that direction, but could not say for certain which 
of the two men from the truck it could have been. Mrs. Renfroe also 
noticed this individual standing there looking around, but was not close 
enough to be able to identify him. The man eventually turned and ran 
in another direction toward a pond. 

Alan Parrot, one of the men who had retrieved a firearm, drove his car 
toward the pond and found McMillian near the pond, looking confused 
and trying to run away. Mr. Parrot exited his vehicle and held his gun 
on McMillian until the police arrived. Shortly thereafter, Officer 
Michael Lawrence of the Gretna Police Department arrived. After 
Officer Lawrence handcuffed and put McMillian in the back seat of his 
patrol car, he and Mr. Parrot ran over to where Mr. Morgan's truck had 
crashed into the tree. They saw Mr. Morgan's body on the ground near 
the driver's side door, checked his pulse, and determined that he was 
deceased. Other officers began to arrive on the scene and eventually 
someone noticed smoke coming from Mr. Morgan's vehicle. When the 
passenger-side door was opened, the cab of the truck was engulfed in 
flames. 
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Lead Investigator Robbie Maxwell of the Gadsden County Sheriff's 
Department had McMillian removed from the back of Officer 
Lawrence's patrol car and photographed. One of the photographs 
documented some drops of blood on McMillian's face. McMillian was 
then transferred to the patrol car of Investigator Brian Faison of the 
Gadsden County Sheriff's Department for transport to the Sheriff's 
Office. During transport, McMillian heard talk on the police radio about 
a search for a knife and told Investigator Faison that the knife they were 
looking for was in the back of the other patrol car. Upon inspection, 
Investigator Maxwell discovered a long, black-handled knife and a can 
or bottle opener on the back floorboard of the patrol car. The knife had 
a broken tip, which was later determined by a fiber and physical match 
analyst from the Florida Department of Law Enforcement (FDLE) to 
match a triangular piece of metal found in Mr. Morgan's head. 

Also on the scene was Detective Eric Bryant with the State Fire 
Marshal's Office. He testified that there was only minimal fire damage 
to the front of the truck with no fire damage to the hood or engine 
compartment. By this evidence, he excluded as the cause of the fire the 
truck crashing into the tree. The greatest degree of damage occurred in 
the rear seats of the truck, and Detective Bryant concluded that the fire's 
point of origin was the rear passenger compartment behind the driver's 
seat. He eliminated accidental causes, such as smoking and electrical or 
mechanical malfunctions, and opined that under the circumstances, the 
only cause of the fire was human, not accidental, means. No accelerants 
were used, and the truck's fire retardant seats led Detective Bryant to 
conclude that the fire's ignition point was the miscellaneous 
combustibles on top of the rear seats. 

Among the officers at the scene was Deputy Joseph Barnes, a canine 
handler with the Gadsden County Sheriffs Department. He had his 
tracking dog take a scent off of Mr. Morgan's body to track anyone who 
had touched him, and the dog alerted positive for the scent on a fence 
near I- 10. Deputy Barnes was joined by handler teams from Apalachee 
Correctional Institution, and the officers soon noticed a footprint going 
across a field near the fence. Eventually, the dogs tracked about a half-
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mile to a mile away from the crime scene, across the interstate and into 
another field, where the officers found Mr. Morgan's wallet and some 
of its contents, including a credit card, strewn about the ground. The 
officers called someone else to secure the scene and kept tracking for 
about ten miles along the interstate toward a gas station. 

Cannon was next seen at a Shell gas station near the interstate. The gas 
station attendant testified that a nervous, sweaty man had approached 
the window on foot and asked her to get him something to drink. He 
also asked her to leave her shift early to give him a ride. When she 
refused, Cannon began asking other customers for a ride and was 
eventually successful in obtaining one. Investigator Maxwell showed 
up right after Cannon left. The attendant told him what had occurred 
and showed him the security footage from the store's video camera, 
depicting the man she had described. Investigator Maxwell 
recognized Cannon as the man in the video. Two days later, officers 
received a tip that Cannon was located in a motel off of Pat Thomas 
Parkway. Officers entered Cannon's motel room and took him into 
custody. He was wearing the same shirt as that observed on him in the 
security footage. 

Dr. Lisa Flannagan, a forensic pathologist with the Medical Examiner's 
Office, testified that she conducted the autopsy on Mr. Morgan's body 
and determined the cause of death to be multiple stab wounds. Mr. 
Morgan suffered at least thirty major stab wounds and some additional, 
more superficial injuries. He sustained four wounds to his face, one of 
which passed through the cheek and into the mouth cavity. X-rays of 
the wounds revealed a small triangular piece of metal embedded in the 
right side of his forehead, which was later determined to be a piece from 
the tip of the knife found in the back of the patrol car where McMillian 
had been sitting. 

The most severe and fatal of Mr. Morgan's wounds included a 
neck wound-which injured the carotid artery and the jugular vein, but 
would not have been immediately incapacitating-and stab wounds to 
the chest and upper back, which injured the pulmonary vein and 
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punctured both lungs, causing them to collapse. There were several 
defensive wounds on his arms and hands and a curved configuration of 
small abrasions on the back of his left hand that were consistent with a 
bite mark or teeth impressions. 

The medical examiner testified that Mr. Morgan's wounds could have 
all been inflicted by the knife with the broken tip. However, she could 
not rule out another knife having caused some of the injuries. She 
testified that, based on the extent of the injuries, Mr. Morgan was likely 
"upright" and "struggling" for a least part of the attack. Lastly, the 
medical examiner did not believe all of the injuries were sustained 
while Mr. Morgan was in the truck "because he's, obviously, moving 
and fighting and the injuries being in so many different locations on 
both sides of the neck, the left shoulder area, the forearms, his back, 
and his chest." She testified that there was no way to determine the 
sequence in which the wounds were inflicted. 

Other testimony established that the murder occurred on a plot of land 
rented by Cannon's father for farming. There was never any corn found 
stored on the property. The knife Cannon used to stab Mr. Neel was 
never conclusively identified. A black, butcher-type knife contained 
blood for which Mr. Morgan, McMillian and Cannon were excluded as 
contributors, but the data was insufficient to determine Mr. Neel 's 
possible contribution. Mr. Morgan's blood was found 
on Cannon's shirt, McMillian's clothing and shoes, and McMillian's 
face. The mixture of DNA on Mr. Morgan 's back pockets 
excluded Cannon and Mr. Neel as contributors, but included Mr. 
Morgan and McMillian as possible contributors. The limited DNA 
evidence from the blood found under Mr. Morgan's fingernails 
excluded Cannon and Mr. Neel as possible contributors, but did not 
provide enough information to determine McMillian's possible 
contribution. 

As to Mr. Morgan, the jury found Cannon guilty of first-degree 
murder-on theories of both premeditation and felony murder-and 
robbery with a deadly weapon. The jury also convicted Cannon of 
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attempted first-degree premeditated murder and attempted armed 
robbery as to Mr. Neel and found Cannon guilty of arson for the 
burning of Mr. Morgan's truck. At the conclusion of the penalty phase, 
the jury recommended death by a vote of nine to three. 

The court conducted a Spencer hearing on November 15, 2012, at 
which the defense introduced Cannon's school records and a letter from 
his girlfriend. The defense also presented a licensed psychologist, Dr. 
Terence Leland, who testified that Cannon's functional abilities 
amounted to the low average range of intelligence rather than the 
borderline range because of the very wide disparity between his verbal 
IQ score of 66 and his nonverbal IQ of 88. Dr. Leland testified 
that Cannon's overall full-scale IQ score of 77 " is probably a slight 
w1derestimate" of his overall abilities. He also diagnosed Cannon with 
depressive and anxiety disorders, not otherwise specified, 
because Cannon's symptoms were insufficiently severe to 
diagnose major depression or generalized anxiety disorder. Also, the 
parties stipulated that the trial court could consider McMillian's case 
file and specifically requested that it consider the psychological 
evaluation reports regarding McMillian 's health. The court had 
adjudicated McMillian "incompetent to proceed because of his mental 
retardation" on May 17, 2011 . Approximately fifteen months later, the 
court conducted another competency hearing and found that McMillian 
remained incompetent to stand trial. 

The trial court followed the jury's death recommendation, finding that 
the aggravating factors outweighed the mitigating factors. The court 
found five aggravating circumstances: (1) Cannon was on felony 
probation at the time of the murder (great weight); (2) Cannon was 
previously convicted of a violent felony (very great weight); (3) the 
murder was committed during a robbery/arson/for financial gain 
(merged) (moderate weight); (4) the murder was especially heinous, 
atrocious or cruel (HAC) (substantial weight); and (5) the murder was 
committed in a cold, calculated, and premeditated manner, without any 
pretense of moral or legal justification (CCP) (great weight). 
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The trial court rejected all of the statutory mitigating factors as not 

proven. As nonstatutory mitigating, the trial court found that Cannon 
demonstrated appropriate courtroom behavior (minimal weight); did 

not resist arrest (minimal weight); has limited education (very little 
weight); applied for and obtained farming grants in his youth, despite 

his educational shortcomings (very little weight); worked hard as a 

farmer for the family business (very little weight); was a good provider 
to his family and step-children (very little weight); is a loving person to 

his siblings and their children (very little weight); has a low IQ (very 
little weight); came from an emotionally impoverished family 

background (very little weight); experienced the imprisonment of his 
siblings during his adolescent, teen, and young adult years (very little 

weight); experienced "other mental health diagnoses and symptoms" 

(very little weight); and testified for the State in the case that resulted 
in his prior violent felony convictions (very little weight). 

Cannon v. State, 180 So. 3d 1023, at 1027-32 (Fla. 2015) (internal citations and page 

numbers omitted). On appeal, the Florida Supreme Court addressed 9 claims: (1) 

whether the trial court improperly doubled the aggravators; (2) whether the trial 

court erred in applying HAC to Cannon; (3) whether the court erred in sua sponte 

modifying the jury instrnction on attempted voluntary manslaughter; whether the 

State's evidence was insufficient as to Cannon's convictions for (4) robbery, (5) 

attempted robbery, and (6) arson; and (7) whether the trial court erred in responding 

to a jury question during deliberations; (8) whether the court erroneously admitted 

hearsay evidence into evidence; and (9) whether Cannon 's death sentence was 

disproportionate. Id. at 1032. After briefing and oral argument, the Florida Supreme 

Court granted Claim 5, vacating Cannon's attempted robbery conviction based on 
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insufficient evidence, and rejected all other claims. Cannon, 180 So. 3d at 1039, fn. 

16. On May 31, 2016, the United States Supreme Court denied review. Cannon v. 

Florida, 136 S.Ct. 2389 (2016). 

On May 16, 2017, postconviction counsel for Cannon filed a "Motion to 

Vacate Judgment of Conviction and Sentence." After the State filed its Response, a 

case management conference was held on November 27, 2017, where the 

evidentiary hearing was set to be held on March 27, 2018. At the evidentiary hearing, 

this Court ordered the parties to file written closing arguments to be filed by May 

29, 2018. This is the State's written closing argument. 

Ineffective assistance of counsel 

To establish ineffective assistance of counsel (also known as a Strickland 

claim), Cannon must satisfy a two-prong test, establishing both deficient 

performance and prejudice. Strickland v. Washington, 466 U.S. 668 (1984). To 

establish deficient performance, a defendant must show that counsel made specific 

errors so serious that he was not functioning as the counsel guaranteed to Cannon by 

the Sixth Amendment. Id. at 687; Pietri v. State, 885 So. 2d 245, 252 (Fla. 2004) ("a 

court deciding an actual ineffectiveness claim must judge the reasonableness of 

counsel's challenged conduct on the facts of the particular case, viewed as of the 

time of counsel's conduct") (quoting Strickland, 466 U.S. at 690). Strickland 

refrained from providing specific guidelines to evaluate cow1sel' s performance, and 
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held "[t]he proper measure of attorney perfom1ance remains simply reasonableness 

under prevailing professional norms." Strickland, 466 U.S. at 688. To establish 

prejudice, Cannon must show that there is a reasonable probability that but for trial 

counsel's deficiencies, he would have received a different outcome. Sears v. Upton, 

561 U.S. 945 (2010). 
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Claim 1-2 - Ineffective assistance of counsel for failing to object and/or move 
for a mistrial when a law enforcement witness identified Cannon from a video 

Cannon claims that defense counsel was ineffective for failing to object when 

Investigator Robert Maxwell testified that he had known the Defendant for a number 

of years. Motion at 11-13. This testimony was not inadmissible and trial counsel 

was not ineffective for failing to object to its introduction. 

In various cases, Florida courts have permitted witnesses to identify a 

defendant's voice or image where the witnesses were previously familiar with the 

defendant. Evans v. State, 117 So. 3d 1219, 1229 (Fla. 2015). In Hardie v. State, 513 

So. 2d 791 (Fla. 4th DCA 1987), the Fourth District Court of Appeal held that the 

cumulative effect of five police officers' testimonies that they recognized Hardie on 

a store surveillance videotape and "one officer's reference to knowing the appellant 

through 'investigation,' when combined with their identification of themselves as 

police officers, caused reversible error." Mayes v. State, 718 So. 2d 852, 853 (Fla. 

4th DCA 1998). However, the Fourth District Court of Appeal has also found no 

reversible error in a case where an officer testified to the identity of a defendant. Id. 

In Mayes, the court found no reversible error where an officer identified the 

defendant off a video tape and there was corroborating evidence that it was defendant 

on the video. Id. at 853-54. "Because there was abundant evidence proving that 

[Mayes] was the individual who sold drugs to the undercover officer, we find that 

appellant has not carried his burden of showing that a prejudicial error was made by 
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the trial court in overruling the objection to Officer Key's gratuitous remarks." Id. 

at 854. 

When Investigator Maxwell identified Cannon in the videotape, he stated that 

he personally knew him for a number of years. (R 10:351). The videotape depicted 

Cannon in the gas station after the murder had already happened and was used as an 

investigative tool to help Investigator Maxwell determine a suspect. Similar to 

Mayes, Cannon is unable to show prejudicial error in this case and does not meet the 

second prong of Strickland. While the standard applied on direct appeal for 

determining harmful error1 is far more lenient that the Strickland prejudice prong, 

Mayes demonstrates that Cannon does not even meet the more permissive direct 

appeal standard. Cannon cannot demonstrate a reasonable probability that, but for 

counsel's deficient perfonnance, the outcome of the trial would have been different. 

The evidence against Cannon was overwhelming. Mr. Neel testified that he 

knew it was Cannon stabbing him because he was able look right at the codefendant 

and "could tell 100 percent" that the codefendant was not the one stabbing him. 

Cannon, 180 So. 3d at 1028. Additionally, other testimony established that the 

murder occurred on a plot of land rented by Cannon's father for farming and Mr. 

Morgan's blood was found on Cannon's shirt. Id. at 1031. 

t See State v. DiGuifio, 491 So. 2d 1129, 1135 (Fla. 1986) (holding the harmless error test requires 
the State to "prove beyond a reasonable doubt that the error complained of did not contribute to 
the verdict"). 
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At the evidentiary hearing, Armando Garcia, one of Cannon's defense 

attorneys for the trial, testified that he did not believe Inspector Maxwell' s 

identification of Cannon on the video was objectionable. (Evid. Hrg. Trans. 35). 

Inspector Maxwell testified that he "personally knew" Cannon. (R 10:338). Mr. 

Garcia testified that in a county like Gadsden County, many of the people know each 

other. (Evid. Hrg. Trans. 35). He felt that in the context of Inspector Maxwell 

testifying that he personally knew Cannon, he did not have a basis to object. (Evid. 

Hrg. Trans. 35). 

In this context, I saw that it was not objectionable. I think we need to 
consider that this is a very small community, Gadsden County. The 
Cannon family had been farming there for years. Maxwell had lived 
there for years. People know each other in these small, little towns. And 
so I did not see that as Marvin Cannon being familiar to Maxwell in 
some sort of criminal or bad way, just that he's personally familiar with 
him. So I didn' t see that as an objectionable thing. 

(Evid. Hrg. Trans. 35). 

Clyde Taylor, the other trial counsel for Cannon, testified that Gadsden county 

is a small community and that it is common that law enforcement officers know 

people in the community because many of them grew up together. (Evid. Hrg. Trans. 

18). Mr. Taylor stated that the Cannon family had been in Gadsden County for 

"probably a generation or so." (Evid. Hrg. Trans. 15). "They had been fanning 

forever. " (Evid. Hrg. Trans. 15). 
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There was more than sufficient evidence aside from Inspector Maxwell 's 

testimony to show that Cannon was the person on the surveillance video. Cannon 

was wearing the same clothes he was wearing on the video when he was arrested, 

which corroborates that he was the person on the surveillance video. (Evid. Hrg. 

Trans. 14). Additionally, some of the victim's DNA was found on Cannon's clothes. 

(Evid. Hrg. Trans. 14). There was also a surviving victim who identified Cannon as 

being there on the night of the murder. (Evid. Hrg. Trans. 15). 

The reasons as to why trial counsel did not object to Investigator Maxwell's 

identification of Cannon on the surveillance video was that counsel did not believe 

it to be objectionable. As such, trial counsel's performance was not deficient and the 

defense has failed to establish prejudice, as required under Strickland. 
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Claim 1-3 - Ineffective assistance of counsel for failing to object and/or move 
for a mistrial for burden shifting during closing arguments 

Defense claims that trial counsel was ineffective for failing to object during 

the State's closing argument. The claim focuses on the comments made by the State 

pertaining to the testimony from Johnnie Cannon regarding the com that was 

supposed to be on the property. Motion at 13-16. Defense argues that the State 

improperly burden shifted when they commented on Johnnie Cannon's lack of 

testimony regarding the presence of com on the property, and trial counsel should 

have objected or moved for a mistrial. However, the State did not improperly shift 

the burden to defense and, therefore, trial counsel was not ineffective. 

The standard of review is whether trial counsel' s perfonnance was deficient 

and whether, but for trial counsel's deficiencies, he would have received a different 

outcome. Strickland, 466 U.S. 668. In Jackson v. State, 575 So. 2d 181, 188 (Fla. 

1991), the Florida Supreme Court "explained that the State cannot comment on a 

defendant's failure to produce evidence to refute an element of the crime." The court 

further explained impermissible burden shifting: 

The standard for a criminal conviction is not which side is more 
believable, but whether, taking all the evidence into consideration, the 
State has proven every essential element of the crime beyond a 
reasonable doubt. For that reason, it is error for a prosecutor to make 
statements that shift the burden of proof and invite the jury to convict 
the defendant for some reason other than that the State has proved its 
case beyond a reasonable doubt. 
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Gore v. State, 719 So. 2d 1197, 1200 (Fla. 1998). However, " [a] prosecutor's 

comments are not improper where they fall into the category of an ' invited response' 

by the preceding argument of defense counsel concerning the same subject." Walls 

v. State, 926 So. 2d 1156, 1166 (Fla. 2006). Under the invited response doctrine, 

"the State is permitted ' to emphasize uncontradicted evidence for the narrow 

purpose of rebutting a defense argument since the defense has invited the response.' " 

Scott, at 930 (quoting Caballero v. State, 851 So. 2d 655, 660 (Fla. 2003)). 

"[A] prosecuting attorney may comment on the jury's duty to analyze and 

evaluate the evidence and state his or her contention relative to what conclusions 

may be drawn from the evidence." Bell v. State, 108 So. 3d 639, 648 (Fla. 2013) 

(quoting Evans v. State, 838 So. 2d 1090, 1094 (Fla. 2002)). "When considered in 

context, the prosecutor's comment is properly tmderstood as a statement on the 

jury's duty to analyze the evidence presented at trial followed by the prosecutor's 

argument regarding what conclusion the jury should reach from the evidence." Id. 

Trial counsel, during his closing argument, discussed the fact that no corn was 

found on Cannon's property. Purchasing the corn was Cannon's explanation for the 

victims to meet with Mr. Cannon and go to his property: 

There was no corn on the property. Since there was no corn on the 
property, we're going [sic] use the word lured. He was lured there to 
rob and kill them. 

Well, here are some interesting facts. In the daylight hours, law 
enforcement's attention was focused on McMillian, Morgan, and the 
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track. Looking for Mr. Cannon. The track. They search around. Dusk 
becomes dark. They bring in the lights. They don't see any com, but 
they really weren't looking for com then. They come back to the scene 
and take the photographs, the daylight photographs that you all have 
seen three days later. Three days later? In my thinking about that, you 
know, I think about those officers who are charged to do what they do. 
God bless them, they don't get paid enough money for what they do. 
Here they are, Christmas Day -- you know, why can't daddy be with us 
for Christmas, mommie? Daddy is out working a homicide. That is, for 
those families, an interruption to what you would expect a normal 
family routine would be on Christmas. So maybe that explains why 
those photographs aren't taken or why there's no one there at the scene 
for a couple of days or so. 

But the tmth is, when you see pictures with the crime scene broken, the 
crime scene tape being broken, that's an indication that someone was 
there at the scene. There was no officer posted there. There was 
no -- that scene was not secured for three days. 

When they look for the com two or three days later and it's not there, 
who else had been in the scene and out of the scene? We don't know. 
We know this. They didn't secure the scene. We know there was no 
one posted there, guarding to make sure there's no people coming in 
and no people coming out. We know that. 

Was there com when Morgan and Neel drove to this area where the 
death occurred? We don't know. We don't know. 

(R 13:778-80). 

In response to trial counsel's closing argument, the State argued: 

I also thought it was very interesting that the defense presented Mr. 
Johnnie Cannon. Did you hear Mr. Johnnie Cannon testify oh, yeah, 
there was com out there; they just didn' t see it. That's where I put com. 
Did Mr. Cannon say anything like that, that I stock com out at this 
location? 

No. He farms that area, which would make sense, then, that Mr. Marvin 
Cannon is very familiar with that particular location. As he testified to, 
his sons help him do the farming. So he is familiar, even though he lives 
in Shiloh, he [sic] familiar with this property on Flat Creek Road. 
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(R 13:792). The State's response was a permissible rebuttal to trial counsel's 

argument. The issue of the com went to prove why the victims were on the Flat 

Creek Road property. The State commented on evidence that was before the jury. 

The State's rebuttal arguments were not improper when looking at the entire context 

of his argument and did not constitute a shifting of the burden of proof. 

Mr. Garcia even admitted at the evidentiary hearing that he did not believe the 

State's argument to be improper at the time he heard it. (Evid. Hrg. Trans. 46). In 

fact, Mr. Garcia stated that he did not "see that [the State is] highlighting Mr. 

Cannon's failure to prove anything." (Evid. Hrg. Trans. 46). After reading the 

statements again, Mr. Garcia stated his answer remained the same. (Evid. Hrg. Trans. 

46). 

Mr. Taylor testified that Mr. Garcia was the one who handled the closing 

argument and could not recall if the issue about corn was discussed during the 

closing arguments. (Evid. Hrg. Trans. 12, 18-19). He stated that "[i]t just wasn't a 

big deal." (Evid. Hrg. Trans. 19). Mr. Taylor stated that the strategy for trial was to 

put the murder on the codefendant because there was not much doubt that Cannon 

was present during the murder. (Evid. Hrg. Trans. 7). The defense's goal was to 

focus on the physical evidence that pointed to the codefendant as the actual killer 

and to portray Cannon was someone who was merely present during the murder. 

(Evid. Hrg. Trans. 8). 
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Trial counsel had a clear strategy for the case and Mr. Garcia's own initial 

reaction to the statements show he did not believe that the State was burden shifting. 

The State's closing argument was clearly a permissible rebuttal comment to the 

defense's closing argument. As such, trial cmmsel's performance was not deficient 

for not objecting to the State's comments about the corn during closing argument. 

Furthermore, even if the arguments were improper, trial counsel's failure to 

object was not prejudicial. The State's argument about the lack of corn was isolated 

and a short portion of his rebuttal following a lengthy closing argument. Cannon's 

convictions were supported by compelling evidence, including the eye witness 

account of the surviving victim, Mr. Neel, and Mr. Morgan's blood found on 

Cannon's shirt. Given the weighty evidence of guilt in this case, Cannon did not 

demonstrate that there is a reasonable probability that trial com1sel' s faihrre to object 

affected the outcome of the trial. 

As such, trial counsel was not ineffective when they did not object to the 

State's comments and the claim must be denied. 
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Conclusion 

WHEREFORE, the State prays this Court deny Mungin's Successive Motion 

to Vacate Judgments of Conviction and Sentence. 

JACK CAMPBELL 
STATE ATTORNEY 
GADSDEN COUNTY, FLORIDA 

Isl James Beville 
JAMES BEVILLE 
Florida Bar No. 55426 
Assistant State Attorney 
Office of the State Attorney 
IA East Jefferson Street 
Quincy, FL 32202 
(850) 627-9647 
bevillej@leoncountyfl.gov 

PAMELA JO BONDI 
ATTORNEY GENERAL 
TALLAHASSEE, FLORIDA 

Isl Lisa A. Hopkins 
LISA A. HOPKINS 
Florida Bar No. 99459 
Assistant Attorney General 
Office of the Attorney General 
PL-01, The Capitol 
Tallahassee, FL 32399 
(850) 414-3336 
capapp@m yfloridalegal .com 
Lisa.Hopkins@myfloridalegal.com 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing State's 

Answer to Motion to Vacate Judgment of Conviction and Sentence has been 

furnished via e-portal to James L. Driscoll, driscoll@ccmr.state.fl.us; David Dixon 

Hendry, hendry@ccmr.state.fl.us; and Gregory W. Brown, brown@ccmr.state.fl.us, 

this 29th day of May, 2018. 

Isl Lisa A. Hopkins 
Lisa A. Hopkins 
Attorney for the State 
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Filing# 72847679 E-Filed 05/30/2018 04:17:12 PM 

ST A TE OF FLORIDA, 

Plaintiff; 

V. 

MARVIN CANNON, 

Defendant. 

I ------------

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, 
FLORIDA 

CASE NO. 2010 CF 000663BXXXMX 
CAP IT AL CASE 

STATE'S WRITTEN CLOSINGS1 

COMES NOW, the State of Florida, by and through undersigned counsel, and 

hereby responds to Cannon's initial motion for postconviction relief filed pursuant 

to Florida Rule of Criminal Procedure 3 .851. On May 16, 2017, Cannon filed a 

"Motion to Vacate Judgment of Conviction and Sentence." On March 29, 2017, an 

evidentiary hearing was held on defense claims 1-2 and 1-3 . Cannon has failed to 

successfully present evidence to support a finding of ineffective assistance of 

counsel and these claims must be denied. 

1 Originally filed May 29, 2018. This is amended as to the title of the document only. 
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Citations 

Citations to the record shall be designated as follows: The direct appeal record 

shall be referred to by "R" and followed by the volume and page number; references 

to Cannon's Motion shall be referred to by "Motion" followed by the page number. 

Any other references will be self-evident. 
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Procedural history 

The relevant facts concerning the murder of Zechariah Morgan and the 

attempted murder of Sean Neel on December 24, 2010, are recited in the Florida 

Supreme Court's opinion on direct appeal: 

Sean Neel and Zechariah Morgan were coworkers at Florida State 
Hospital and had been friends for over twenty years. In the fall of 2010, 
Mr. Morgan and Mr. Neel became involved in the purchase of com, 
known as "deer corn," from the defendant, Marvin Cannon. On 
December 24, 2010, Mr. Morgan and Mr. Neel drove to a convenience 
store to pick up Cannon. Mr. Neel understood the purpose of this trip 
to be the completion of a corn purchase. While waiting at the store, the 
two men noticed two people walking down the street toward them. Mr. 
Neel had never met or spoken with Cannon, but was familiar 
with Cannon's father. Because of Cannon's resemblance to his father, 
Mr. Neel recognized Cannon as one of the two men walking toward the 
truck, but did not recognize the other man. Mr. Neel would later 
discover that the second man's name was 
Anton McMillian. Cannon and McMillian walked to Mr. Morgan's side 
of the truck, and Mr. Morgan began to explain that there was no 
additional room in the truck for anyone other than Cannon. Mr. Morgan 
was driving a four-door, Ford "King Ranch" truck with a crew 
cab. Cannon told them McMillian was his cousin from New York and 
that Cannon wanted him to ride with them also. After some discussion, 
Mr. Morgan agreed, and he and Mr. Neel began clearing the back seat 
by stacking the newspapers, jackets, and other items in the center of the 
back seat so Cannon and McMillian could sit on either side. Among 
these items was a knife that Mr. Morgan placed in the center 
console. When the seats were cleared, Cannon sat on the back 
passenger side behind Mr. Neel and McMillian sat directly behind Mr. 
Morgan on the driver's side. 
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At Cannon's direction, Mr. Morgan drove onto Interstate Highway 10 
(I- 10). The four men conversed while driving and eventually turned off 
of I-10 onto Flat Creek Road. While they were heading west on Flat 
Creek Road, Cannon infonned them that they had missed their tum, 
and Mr. Morgan made a U-tum. 

As Mr. Morgan drove eastbound for about two miles, he inquired 
of Cannon about Cannon's familiarity with the area and 
how Cannon could let them travel two miles past where they were 
supposed to have turned, to which Cannon responded, "oh, we was 
talking" and "it just slipped my mind." During the drive, Mr. Neel was 
"quartered around" in the front passenger seat with his head turned, 
looking directly at McMillian and conversing with 
him. Cannon eventually directed them onto a little dirt road, described 
by Mr. Neel as a "little pig trail," in an overgrown, wooded area. As 
soon as they turned onto this dirt road, Mr. Neel 
heard Cannon fumbling in his jacket and saw Mr. Morgan turn around 
and look directly at Cannon. 

Cannon then began to talk as though he were on the phone; however, 
Mr. Neel was unsure whether Cannon had a cell phone because Mr. 
Neel was only looking at McMillian and did not tum to see Cannon. 

Cannon then directed Mr. Morgan to turn behind an old, abandoned 
house. As Mr. Morgan made this turn, Mr. Neel glanced behind the 
house and simultaneously heard Cannon moving in the backseat. 
Suddenly, Mr. Neel was stabbed twice in the neck from behind. He 
testified that upon the first stab, he "looked right back at ... McMillian," 
who was sitting still in the same spot as before. Mr. Neel testified that 
although he could not see around his seat to see Cannon stabbing him, 
he knew it was Cannon because Mr. Neel was "looking right at 
[McMillian]" and "could tell 100 percent" that McMillian was not the 
one stabbing him. 

As soon as Mr. Neel was stabbed, Mr. Morgan "looked dead at 
[Cannon]" and began to scream- "[l]ike a scared-to-death holler." Mr. 
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Morgan floored the gas pedal, and Mr. Neel grabbed the knife in the 
console and also grabbed for the door handle. The tn1ck was now "all 
over the place .... fishtailing everywhere," and when the door sprung 
open, Mr. Neel flew out of the truck, losing his shoes, his hat, and the 
knife he had in his hand. When Mr. Neel got back on his feet, he looked 
back in time to see the truck plow into a tree next to an old shed. He did 
not see anyone at or near the truck and began running back up the dirt 
road to get help. 

Upon reaching Flat Creek Road, Mr. Neel saw some people at a nearby 
home and ran toward them, yelling that they needed to "get the guns" 
and that his friend still needed help. The home belonged to the 
Renfroes. Upon seeing Mr. Neel, Vera Renfroe called 911 and ran 
toward Mr. Neel to help him. Some of the men from the home, who had 
retrieved their firearms, saw a man standing at the edge of the dirt road. 
Mr. Neel glanced in that direction, but could not say for certain which 
of the two men from the truck it could have been. Mrs. Renfroe also 
noticed this individual standing there looking around, but was not close 
enough to be able to identify him. The man eventually turned and ran 
in another direction toward a pond. 

Alan Parrot, one of the men who had retrieved a firearm, drove his car 
toward the pond and found McMillian near the pond, looking confused 
and trying to run away. Mr. Parrot exited his vehicle and held his gun 
on McMillian until the police arrived. Shortly thereafter, Officer 
Michael Lawrence of the Gretna Police Department arrived. After 
Officer Lawrence handcuffed and put McMillian in the back seat of his 
patrol car, he and Mr. Parrot ran over to where Mr. Morgan's truck had 
crashed into the tree. They saw Mr. Morgan's body on the ground near 
the driver's side door, checked his pulse, and determined that he was 
deceased. Other officers began to arrive on the scene and eventually 
someone noticed smoke coming from Mr. Morgan's vehicle. When the 
passenger-side door was opened, the cab of the truck was engulfed in 
flames. 
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Lead Investigator Robbie Maxwell of the Gadsden County Sheriff's 
Department had McMillian removed from the back of Officer 
Lawrence's patrol car and photographed. One of the photographs 
documented some drops of blood on McMillian's face. McMillian was 
then transferred to the patrol car of Investigator Brian Faison of the 
Gadsden County Sheriff's Department for transport to the Sheriff's 
Office. During transport, McMillian heard talk on the police radio about 
a search for a knife and told Investigator Faison that the knife they were 
looking for was in the back of the other patrol car. Upon inspection, 
Investigator Maxwell discovered a long, black-handled knife and a can 
or bottle opener on the back floorboard of the patrol car. The knife had 
a broken tip, which was later determined by a fiber and physical match 
analyst from the Florida Department of Law Enforcement (FDLE) to 
match a triangular piece of metal found in Mr. Morgan's head. 

Also on the scene was Detective Eric Bryant with the State Fire 
Marshal's Office. He testified that there was only minimal fire damage 
to the front of the truck with no fire damage to the hood or engine 
compartment. By this evidence, he excluded as the cause of the fire the 
truck crashing into the tree. The greatest degree of damage occurred in 
the rear seats of the truck, and Detective Bryant concluded that the fire's 
point of origin was the rear passenger compartment behind the driver's 
seat. He eliminated accidental causes, such as smoking and electrical or 
mechanical malfunctions, and opined that under the circumstances, the 
only cause of the fire was human, not accidental, means. No accelerants 
were used, and the truck's fire retardant seats led Detective Bryant to 
conclude that the fire's ignition point was the miscellaneous 
combustibles on top of the rear seats. 

Among the officers at the scene was Deputy Joseph Barnes, a canine 
handler with the Gadsden County Sheriffs Department. He had his 
tracking dog take a scent off of Mr. Morgan's body to track anyone who 
had touched him, and the dog alerted positive for the scent on a fence 
near I- 10. Deputy Barnes was joined by handler teams from Apalachee 
Correctional Institution, and the officers soon noticed a footprint going 
across a field near the fence. Eventually, the dogs tracked about a half-
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mile to a mile away from the crime scene, across the interstate and into 
another field, where the officers found Mr. Morgan's wallet and some 
of its contents, including a credit card, strewn about the ground. The 
officers called someone else to secure the scene and kept tracking for 
about ten miles along the interstate toward a gas station. 

Cannon was next seen at a Shell gas station near the interstate. The gas 
station attendant testified that a nervous, sweaty man had approached 
the window on foot and asked her to get him something to drink. He 
also asked her to leave her shift early to give him a ride. When she 
refused, Cannon began asking other customers for a ride and was 
eventually successful in obtaining one. Investigator Maxwell showed 
up right after Cannon left. The attendant told him what had occurred 
and showed him the security footage from the store's video camera, 
depicting the man she had described. Investigator Maxwell 
recognized Cannon as the man in the video. Two days later, officers 
received a tip that Cannon was located in a motel off of Pat Thomas 
Parkway. Officers entered Cannon's motel room and took him into 
custody. He was wearing the same shirt as that observed on him in the 
security footage. 

Dr. Lisa Flannagan, a forensic pathologist with the Medical Examiner's 
Office, testified that she conducted the autopsy on Mr. Morgan's body 
and determined the cause of death to be multiple stab wounds. Mr. 
Morgan suffered at least thirty major stab wounds and some additional, 
more superficial injuries. He sustained four wounds to his face, one of 
which passed through the cheek and into the mouth cavity. X-rays of 
the wounds revealed a small triangular piece of metal embedded in the 
right side of his forehead, which was later determined to be a piece from 
the tip of the knife found in the back of the patrol car where McMillian 
had been sitting. 

The most severe and fatal of Mr. Morgan's wounds included a 
neck wound-which injured the carotid artery and the jugular vein, but 
would not have been immediately incapacitating-and stab wounds to 
the chest and upper back, which injured the pulmonary vein and 
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punctured both lungs, causing them to collapse. There were several 
defensive wounds on his arms and hands and a curved configuration of 
small abrasions on the back of his left hand that were consistent with a 
bite mark or teeth impressions. 

The medical examiner testified that Mr. Morgan's wounds could have 
all been inflicted by the knife with the broken tip. However, she could 
not rule out another knife having caused some of the injuries. She 
testified that, based on the extent of the injuries, Mr. Morgan was likely 
"upright" and "struggling" for a least part of the attack. Lastly, the 
medical examiner did not believe all of the injuries were sustained 
while Mr. Morgan was in the truck "because he's, obviously, moving 
and fighting and the injuries being in so many different locations on 
both sides of the neck, the left shoulder area, the forearms, his back, 
and his chest." She testified that there was no way to determine the 
sequence in which the wounds were inflicted. 

Other testimony established that the murder occurred on a plot of land 
rented by Cannon's father for farming. There was never any corn found 
stored on the property. The knife Cannon used to stab Mr. Neel was 
never conclusively identified. A black, butcher-type knife contained 
blood for which Mr. Morgan, McMillian and Cannon were excluded as 
contributors, but the data was insufficient to determine Mr. Neel 's 
possible contribution. Mr. Morgan's blood was found 
on Cannon's shirt, McMillian's clothing and shoes, and McMillian's 
face. The mixture of DNA on Mr. Morgan 's back pockets 
excluded Cannon and Mr. Neel as contributors, but included Mr. 
Morgan and McMillian as possible contributors. The limited DNA 
evidence from the blood found under Mr. Morgan's fingernails 
excluded Cannon and Mr. Neel as possible contributors, but did not 
provide enough information to determine McMillian's possible 
contribution. 

As to Mr. Morgan, the jury found Cannon guilty of first-degree 
murder-on theories of both premeditation and felony murder-and 
robbery with a deadly weapon. The jury also convicted Cannon of 
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attempted first-degree premeditated murder and attempted armed 
robbery as to Mr. Neel and found Cannon guilty of arson for the 
burning of Mr. Morgan's truck. At the conclusion of the penalty phase, 
the jury recommended death by a vote of nine to three. 

The court conducted a Spencer hearing on November 15, 2012, at 
which the defense introduced Cannon's school records and a letter from 
his girlfriend. The defense also presented a licensed psychologist, Dr. 
Terence Leland, who testified that Cannon's functional abilities 
amounted to the low average range of intelligence rather than the 
borderline range because of the very wide disparity between his verbal 
IQ score of 66 and his nonverbal IQ of 88. Dr. Leland testified 
that Cannon's overall full-scale IQ score of 77 " is probably a slight 
w1derestimate" of his overall abilities. He also diagnosed Cannon with 
depressive and anxiety disorders, not otherwise specified, 
because Cannon's symptoms were insufficiently severe to 
diagnose major depression or generalized anxiety disorder. Also, the 
parties stipulated that the trial court could consider McMillian's case 
file and specifically requested that it consider the psychological 
evaluation reports regarding McMillian 's health. The court had 
adjudicated McMillian "incompetent to proceed because of his mental 
retardation" on May 17, 2011 . Approximately fifteen months later, the 
court conducted another competency hearing and found that McMillian 
remained incompetent to stand trial. 

The trial court followed the jury's death recommendation, finding that 
the aggravating factors outweighed the mitigating factors. The court 
found five aggravating circumstances: (1) Cannon was on felony 
probation at the time of the murder (great weight); (2) Cannon was 
previously convicted of a violent felony (very great weight); (3) the 
murder was committed during a robbery/arson/for financial gain 
(merged) (moderate weight); (4) the murder was especially heinous, 
atrocious or cruel (HAC) (substantial weight); and (5) the murder was 
committed in a cold, calculated, and premeditated manner, without any 
pretense of moral or legal justification (CCP) (great weight). 
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The trial court rejected all of the statutory mitigating factors as not 

proven. As nonstatutory mitigating, the trial court found that Cannon 
demonstrated appropriate courtroom behavior (minimal weight); did 

not resist arrest (minimal weight); has limited education (very little 
weight); applied for and obtained farming grants in his youth, despite 

his educational shortcomings (very little weight); worked hard as a 

farmer for the family business (very little weight); was a good provider 
to his family and step-children (very little weight); is a loving person to 

his siblings and their children (very little weight); has a low IQ (very 
little weight); came from an emotionally impoverished family 

background (very little weight); experienced the imprisonment of his 
siblings during his adolescent, teen, and young adult years (very little 

weight); experienced "other mental health diagnoses and symptoms" 

(very little weight); and testified for the State in the case that resulted 
in his prior violent felony convictions (very little weight). 

Cannon v. State, 180 So. 3d 1023, at 1027-32 (Fla. 2015) (internal citations and page 

numbers omitted). On appeal, the Florida Supreme Court addressed 9 claims: (1) 

whether the trial court improperly doubled the aggravators; (2) whether the trial 

court erred in applying HAC to Cannon; (3) whether the court erred in sua sponte 

modifying the jury instrnction on attempted voluntary manslaughter; whether the 

State's evidence was insufficient as to Cannon's convictions for (4) robbery, (5) 

attempted robbery, and (6) arson; and (7) whether the trial court erred in responding 

to a jury question during deliberations; (8) whether the court erroneously admitted 

hearsay evidence into evidence; and (9) whether Cannon 's death sentence was 

disproportionate. Id. at 1032. After briefing and oral argument, the Florida Supreme 

Court granted Claim 5, vacating Cannon's attempted robbery conviction based on 
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insufficient evidence, and rejected all other claims. Cannon, 180 So. 3d at 1039, fn. 

16. On May 31, 2016, the United States Supreme Court denied review. Cannon v. 

Florida, 136 S.Ct. 2389 (2016). 

On May 16, 2017, postconviction counsel for Cannon filed a "Motion to 

Vacate Judgment of Conviction and Sentence." After the State filed its Response, a 

case management conference was held on November 27, 2017, where the 

evidentiary hearing was set to be held on March 27, 2018. At the evidentiary hearing, 

this Court ordered the parties to file written closing arguments to be filed by May 

29, 2018. This is the State's written closing argument. 

Ineffective assistance of counsel 

To establish ineffective assistance of counsel (also known as a Strickland 

claim), Cannon must satisfy a two-prong test, establishing both deficient 

performance and prejudice. Strickland v. Washington, 466 U.S. 668 (1984). To 

establish deficient performance, a defendant must show that counsel made specific 

errors so serious that he was not functioning as the counsel guaranteed to Cannon by 

the Sixth Amendment. Id. at 687; Pietri v. State, 885 So. 2d 245, 252 (Fla. 2004) ("a 

court deciding an actual ineffectiveness claim must judge the reasonableness of 

counsel's challenged conduct on the facts of the particular case, viewed as of the 

time of counsel's conduct") (quoting Strickland, 466 U.S. at 690). Strickland 

refrained from providing specific guidelines to evaluate cow1sel' s performance, and 
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held "[t]he proper measure of attorney perfom1ance remains simply reasonableness 

under prevailing professional norms." Strickland, 466 U.S. at 688. To establish 

prejudice, Cannon must show that there is a reasonable probability that but for trial 

counsel's deficiencies, he would have received a different outcome. Sears v. Upton, 

561 U.S. 945 (2010). 
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Claim 1-2 - Ineffective assistance of counsel for failing to object and/or move 
for a mistrial when a law enforcement witness identified Cannon from a video 

Cannon claims that defense counsel was ineffective for failing to object when 

Investigator Robert Maxwell testified that he had known the Defendant for a number 

of years. Motion at 11-13. This testimony was not inadmissible and trial counsel 

was not ineffective for failing to object to its introduction. 

In various cases, Florida courts have permitted witnesses to identify a 

defendant's voice or image where the witnesses were previously familiar with the 

defendant. Evans v. State, 117 So. 3d 1219, 1229 (Fla. 2015). In Hardie v. State, 513 

So. 2d 791 (Fla. 4th DCA 1987), the Fourth District Court of Appeal held that the 

cumulative effect of five police officers' testimonies that they recognized Hardie on 

a store surveillance videotape and "one officer's reference to knowing the appellant 

through 'investigation,' when combined with their identification of themselves as 

police officers, caused reversible error." Mayes v. State, 718 So. 2d 852, 853 (Fla. 

4th DCA 1998). However, the Fourth District Court of Appeal has also found no 

reversible error in a case where an officer testified to the identity of a defendant. Id. 

In Mayes, the court found no reversible error where an officer identified the 

defendant off a video tape and there was corroborating evidence that it was defendant 

on the video. Id. at 853-54. "Because there was abundant evidence proving that 

[Mayes] was the individual who sold drugs to the undercover officer, we find that 

appellant has not carried his burden of showing that a prejudicial error was made by 
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the trial court in overruling the objection to Officer Key's gratuitous remarks." Id. 

at 854. 

When Investigator Maxwell identified Cannon in the videotape, he stated that 

he personally knew him for a number of years. (R 10:351). The videotape depicted 

Cannon in the gas station after the murder had already happened and was used as an 

investigative tool to help Investigator Maxwell determine a suspect. Similar to 

Mayes, Cannon is unable to show prejudicial error in this case and does not meet the 

second prong of Strickland. While the standard applied on direct appeal for 

determining harmful error2 is far more lenient that the Strickland prejudice prong, 

Mayes demonstrates that Cannon does not even meet the more permissive direct 

appeal standard. Cannon cannot demonstrate a reasonable probability that, but for 

counsel's deficient perfonnance, the outcome of the trial would have been different. 

The evidence against Cannon was overwhelming. Mr. Neel testified that he 

knew it was Cannon stabbing him because he was able look right at the codefendant 

and "could tell 100 percent" that the codefendant was not the one stabbing him. 

Cannon, 180 So. 3d at 1028. Additionally, other testimony established that the 

murder occurred on a plot of land rented by Cannon's father for farming and Mr. 

Morgan's blood was found on Cannon's shirt. Id. at 1031. 

2 See State v. DiGuifio, 491 So. 2d 1129, 1135 (Fla. 1986) (holding the harmless error test requires 
the State to "prove beyond a reasonable doubt that the error complained of did not contribute to 
the verdict"). 
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At the evidentiary hearing, Armando Garcia, one of Cannon's defense 

attorneys for the trial, testified that he did not believe Inspector Maxwell's 

identification of Cannon on the video was objectionable. (Evid. Hrg. Trans. 35). 

Inspector Maxwell testified that he "personally knew" Cannon. (R 10:338). Mr. 

Garcia testified that in a county like Gadsden County, many of the people know each 

other. (Evid. Hrg. Trans. 35). He felt that in the context of Inspector Maxwell 

testifying that he personally knew Cannon, he did not have a basis to object. (Evid. 

Hrg. Trans. 35). 

In this context, I saw that it was not objectionable. I think we need to 
consider that this is a very small community, Gadsden County. The 
Cannon family had been farming there for years. Maxwell had lived 
there for years. People know each other in these small, little towns. And 
so I did not see that as Marvin Cannon being familiar to Maxwell in 
some sort of criminal or bad way, just that he's personally familiar with 
him. So I didn' t see that as an objectionable thing. 

(Evid. Hrg. Trans. 35). 

Clyde Taylor, the other trial counsel for Cannon, testified that Gadsden county 

is a small community and that it is common that law enforcement officers know 

people in the community because many of them grew up together. (Evid. Hrg. Trans. 

18). Mr. Taylor stated that the Cannon family had been in Gadsden County for 

"probably a generation or so." (Evid. Hrg. Trans. 15). "They had been fanning 

forever." (Evid. Hrg. Trans. 15). 
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There was more than sufficient evidence aside from Inspector Maxwell ' s 

testimony to show that Cannon was the person on the surveillance video. Cannon 

was wearing the same clothes he was wearing on the video when he was arrested, 

which corroborates that he was the person on the surveillance video. (Evid. Hrg. 

Trans. 14). Additionally, some of the victim's DNA was found on Cannon' s clothes. 

(Evid. Hrg. Trans. 14). There was also a surviving victim who identified Cannon as 

being there on the night of the murder. (Evid. Hrg. Trans. 15). 

The reasons as to why trial counsel did not object to Investigator Maxwell's 

identification of Cannon on the surveillance video was that counsel did not believe 

it to be objectionable. As such, trial counsel's performance was not deficient and the 

defense has failed to establish prejudice, as required under Strickland. 
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Claim 1-3 - Ineffective assistance of counsel for failing to object and/or move 
for a mistrial for burden shifting during closing arguments 

Defense claims that trial counsel was ineffective for failing to object during 

the State's closing argument. The claim focuses on the comments made by the State 

pertaining to the testimony from Johnnie Cannon regarding the com that was 

supposed to be on the property. Motion at 13-16. Defense argues that the State 

improperly burden shifted when they commented on Johnnie Cannon's lack of 

testimony regarding the presence of com on the property, and trial counsel should 

have objected or moved for a mistrial. However, the State did not improperly shift 

the burden to defense and, therefore, trial counsel was not ineffective. 

The standard of review is whether trial counsel' s perfonnance was deficient 

and whether, but for trial counsel's deficiencies, he would have received a different 

outcome. Strickland, 466 U.S. 668. In Jackson v. State, 575 So. 2d 181 , 188 (Fla. 

1991), the Florida Supreme Court "explained that the State cannot comment on a 

defendant's failure to produce evidence to refute an element of the crime." The court 

further explained impermissible burden shifting: 

The standard for a criminal conviction is not which side is more 
believable, but whether, taking all the evidence into consideration, the 
State has proven every essential element of the crime beyond a 
reasonable doubt. For that reason, it is error for a prosecutor to make 
statements that shift the burden of proof and invite the jury to convict 
the defendant for some reason other than that the State has proved its 
case beyond a reasonable doubt. 

Page 17 of 22 



Page 757

Gore v. State, 719 So. 2d 1197, 1200 (Fla. 1998). However, " [a] prosecutor's 

comments are not improper where they fall into the category of an 'invited response' 

by the preceding argument of defense counsel concerning the same subject." Walls 

v. State, 926 So. 2d 1156, 1166 (Fla. 2006). Under the invited response doctrine, 

"the State is permitted ' to emphasize uncontradicted evidence for the narrow 

purpose of rebutting a defense argument since the defense has invited the response.' " 

Scott, at 930 (quoting Caballero v. State, 851 So. 2d 655, 660 (Fla. 2003)). 

"[A] prosecuting attorney may comment on the jury's duty to analyze and 

evaluate the evidence and state his or her contention relative to what conclusions 

may be drawn from the evidence." Bell v. State, 108 So. 3d 639, 648 (Fla. 2013) 

(quoting Evans v. State, 838 So. 2d 1090, 1094 (Fla. 2002)). "When considered in 

context, the prosecutor's comment is properly tmderstood as a statement on the 

jury' s duty to analyze the evidence presented at trial followed by the prosecutor's 

argument regarding what conclusion the jury should reach from the evidence." Id. 

Trial counsel, during his closing argument, discussed the fact that no corn was 

found on Cannon's property. Purchasing the corn was Cannon's explanation for the 

victims to meet with Mr. Cannon and go to his property: 

There was no corn on the property. Since there was no corn on the 
property, we're going [sic] use the word lured. He was lured there to 
rob and kill them. 

Well, here are some interesting facts. In the daylight hours, law 
enforcement's attention was focused on McMillian, Morgan, and the 
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track. Looking for Mr. Cannon. The track. They search around. Dusk 
becomes dark. They bring in the lights. They don't see any com, but 
they really weren't looking for com then. They come back to the scene 
and take the photographs, the daylight photographs that you all have 
seen three days later. Three days later? In my thinking about that, you 
know, I think about those officers who are charged to do what they do. 
God bless them, they don't get paid enough money for what they do. 
Here they are, Christmas Day -- you know, why can't daddy be with us 
for Christmas, mommie? Daddy is out working a homicide. That is, for 
those families, an interruption to what you would expect a normal 
family routine would be on Christmas. So maybe that explains why 
those photographs aren't taken or why there's no one there at the scene 
for a couple of days or so. 

But the tmth is, when you see pictures with the crime scene broken, the 
crime scene tape being broken, that's an indication that someone was 
there at the scene. There was no officer posted there. There was 
no -- that scene was not secured for three days. 

When they look for the com two or three days later and it's not there, 
who else had been in the scene and out of the scene? We don't know. 
We know this. They didn't secure the scene. We know there was no 
one posted there, guarding to make sure there's no people coming in 
and no people coming out. We know that. 

Was there com when Morgan and Neel drove to this area where the 
death occurred? We don't know. We don't know. 

(R 13:778-80). 

In response to trial counsel's closing argument, the State argued: 

I also thought it was very interesting that the defense presented Mr. 
Johnnie Cannon. Did you hear Mr. Johnnie Cannon testify oh, yeah, 
there was com out there; they just didn' t see it. That's where I put com. 
Did Mr. Cannon say anything like that, that I stock com out at this 
location? 

No. He farms that area, which would make sense, then, that Mr. Marvin 
Cannon is very familiar with that particular location. As he testified to, 
his sons help him do the farming. So he is familiar, even though he lives 
in Shiloh, he [sic] familiar with this property on Flat Creek Road. 
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(R 13:792). The State's response was a permissible rebuttal to trial counsel's 

argument. The issue of the com went to prove why the victims were on the Flat 

Creek Road property. The State commented on evidence that was before the jury. 

The State's rebuttal arguments were not improper when looking at the entire context 

of his argument and did not constitute a shifting of the burden of proof. 

Mr. Garcia even admitted at the evidentiary hearing that he did not believe the 

State's argument to be improper at the time he heard it. (Evid. Hrg. Trans. 46). In 

fact, Mr. Garcia stated that he did not "see that [the State is] highlighting Mr. 

Cannon's failure to prove anything." (Evid. Hrg. Trans. 46). After reading the 

statements again, Mr. Garcia stated his answer remained the same. (Evid. Hrg. Trans. 

46). 

Mr. Taylor testified that Mr. Garcia was the one who handled the closing 

argument and could not recall if the issue about com was discussed during the 

closing arguments. (Evid. Hrg. Trans. 12, 18-19). He stated that "[i]t just wasn't a 

big deal." (Evid. Hrg. Trans. 19). Mr. Taylor stated that the strategy for trial was to 

put the murder on the codefendant because there was not much doubt that Cannon 

was present during the murder. (Evid. Hrg. Trans. 7). The defense's goal was to 

focus on the physical evidence that pointed to the codefendant as the actual killer 

and to portray Cannon was someone who was merely present during the murder. 

(Evid. Hrg. Trans. 8). 
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Trial counsel had a clear strategy for the case and Mr. Garcia's own initial 

reaction to the statements show he did not believe that the State was burden shifting. 

The State's closing argument was clearly a permissible rebuttal comment to the 

defense's closing argument. As such, trial cmmsel's performance was not deficient 

for not objecting to the State's comments about the corn during closing argument. 

Furthermore, even if the arguments were improper, trial counsel's failure to 

object was not prejudicial. The State's argument about the lack of corn was isolated 

and a short portion of his rebuttal following a lengthy closing argument. Cannon's 

convictions were supported by compelling evidence, including the eye witness 

account of the surviving victim, Mr. Neel, and Mr. Morgan's blood found on 

Cannon's shirt. Given the weighty evidence of guilt in this case, Cannon did not 

demonstrate that there is a reasonable probability that trial com1sel' s faihrre to object 

affected the outcome of the trial. 

As such, trial counsel was not ineffective when they did not object to the 

State's comments and the claim must be denied. 
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Conclusion 

WHEREFORE, the State prays this Court deny Mungin's Successive Motion 

to Vacate Judgments of Conviction and Sentence. 

JACK CAMPBELL 
STATE ATTORNEY 
GADSDEN COUNTY, FLORIDA 

Isl James Beville 
JAMES BEVILLE 
Florida Bar No. 55426 
Assistant State Attorney 
Office of the State Attorney 
IA East Jefferson Street 
Quincy, FL 32202 
(850) 627-9647 
bevillej@leoncountyfl.gov 

PAMELA JO BONDI 
ATTORNEY GENERAL 
TALLAHASSEE, FLORIDA 

Isl Lisa A. Hopkins 
LISA A. HOPKINS 
Florida Bar No. 99459 
Assistant Attorney General 
Office of the Attorney General 
PL-01, The Capitol 
Tallahassee, FL 32399 
(850) 414-3336 
capapp@m yfloridalegal .com 
Lisa.Hopkins@myfloridalegal.com 
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I HEREBY CERTIFY that a true and correct copy of the foregoing State's 

Answer to Motion to Vacate Judgment of Conviction and Sentence has been 

furnished via e-portal to James L. Driscoll, driscoll@ccmr.state.fl.us; David Dixon 
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Isl Lisa A. Hopkins 
Lisa A. Hopkins 
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Filing # 80545232 E-Filed 11/08/2018 12:49:46 PM 

THE SECOND CIRCUIT COURT, GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 
CASE: 2010-663-CFB 

vs. 

MARVIN CANNON, 
Defendant. 

I --------

Order on Motion to Vacate Judgment of Conviction and Sentence 

This matter is before the court on defendant Cannon's document filed May 16, 
2017 and entitled, "Motion to Vacate Judgment of Conviction and Sentence" ('1he 
Motion"). The State of Florida filed its written response, entitled "State's Answer 
to Motion to Vacate Judgment of Convictions and Sentence," July 17, 2017. 

List of Claims and Procedural Background 

Mr. Cannon was sentenced to death by final judgment of November 15, 2012. 
That sentence was affirmed on direct appeal. Cannon v. State, 180 So.3d 1023 
(Fla. 2015). Mr. Cannon asserts the following claims as numbered in the Motion: 

1-1 Jurors' views regarding the death penalty expressed in jury selection. 
1-2 Officer's identification of accused on a video recording. 
1-3 Prosecutor's comment on testimony of witness ca1led by the defense. 
2 Religious themes. 
3 Intellectual disability of Mr. Cannon. 
4 Mitigation. 
5 Hurst; Jury not unanimous in penalty phase. 
6 PRR sentence for arson. 
7 DOC website lists inaccurate sentence. 

This court granted an evidentiary hearing on the issues of the investigator's 
identification (claim 1-2) and burden shifting (claim 1-3) and resolves the 
remaining issues summarily. The court conducted the evidentiary hearing on 
March 27, 2018. The parties filed written arguments on May 29 and 30, 2018. 
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This court issued its Order to Show Cause August 17, 201 7 directing both parties 
to address the issue of the jury's absence of unanimity during the penalty phase. 
The parties filed responses on August 30 and 31, 2017. The State's response 
conceded, "Cannon is entitled to a new penalty phase." 

Summary Resolution of Claims 1-1, 2, 3 and 4 

Claim 1-1 is meritless. The record does not demonstrate actual bias against Mr. 
Cannon and no facts are alleged to meet that requirement. Carratelli v. State, 961 
So.2d 312, 323 (Fla. 2007) (prejudice for post-conviction relief may be proved 
only if a juror "who was actually biased against the defendant sat as a juror."). 
Claim 1-1 must therefore be denied. 

Claim 2 (religious themes) is rendered moot to the extent that it asserts that the 
prosecution alluded to religious themes during the penalty phase victim impact 
statements because Mr. Cannon is entitled to a new penalty phase. 

The defense counsel, juror and prosecutor allusion to religious themes were de 
minimis. Indeed, the sole reference asserted in the motion as to the prosecution's 
guilt-phase closing argument is "this man reaps what he sowed." To the extent that 
defense counsel asked jurors about their religious convictions, the strategic 
forethought is obvious - juror religious concerns about the death penalty and 
homicide are ubiquitous. Defense counsel did no more than permit the jurors to 
disclose their views; neither defense counsel nor the prosecutor injected a 
discussion of religious philosophy. Claim 2 must be denied. 

Claim 3 - that Mr. Cannon is ineligible for the death penalty because of intellectual 
disability - is moot because he is entitled to a new penalty phase. 

Claim 4 - that the defense should have presented additional mitigation evidence -
is moot because Mr. Cannon is entitled to a new penalty phase. 

Claim 5 - Claim 5 must be granted. The court grants a new sentencing phase 
because the jury was not unanimous. Hurst v. State, 202 So.3d 40 (Fla. 2016). 

Claim 1-2: Identification of Mr. Cannon by law enforcement officer 

Defendant alleges that his trial counsel was ineffective for failing to object and 
move for a mistrial when Investigator Maxwell, a law enforcement officer, 
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identified Defendant from a convenience store video. The entire testimony on this 
point was: 

Q: (by prosecutor]: That individual right there that we see at the window, is 
that the individual, the suspect that you were interested in? 

A: Yes, sir. That's Marvin Cannon. I recognize him. He has been 
personally familiar to me for a number of years. I recognize him in the 
video. 

Attachment A at 351. 

The prosecutor's entire reference to this testimony in closing argument was: 

Investigator Maxwell, upon getting the information, indicated he went to the 
Shell Station, played the video and then made the copy which was played for 
you, and he recognized the defendant, Marvin Cannon. 

Attachment B at 73 7. 

The record does not establish ineffective assistance. Nothing about the exchange 
suggested any prior law enforcement contact by Mr. Cannon, much less prior bad 
acts. King v. State, 765 So.2d 64 (Fla. 4th DCA 2000). ("Neither the prosecutor's 
comments in opening, nor Officer Moschette's brief, innocuous statement that he 
knew appellant prior to the day of the sale "improperly inferred that the [police] 
had contact with appellant in an official capacity and suggested prior criminal 
activity on the part of appellant.")(quoting Mayes v. State,718 So.2d 852, 853 (Fla. 
4th DCA 1998)). 

Investigator Maxwell's statement does not support a basis to speculate as to prior 
bad acts by Mr. Cannon. Investigator Maxwell made no statement even alluding to 
prior law enforcement contact with Mr. Cannon. 

This record demonstrates no prejudice much less a reasonable probability that the 
outcome would have been different without the testimony. The statement by 
Investigator Maxwell was brief, innocuous and non-responsive; the prosecutor 
never elicited the source of the investigator's knowledge; the source of knowledge 
was never mentioned by the witness or prosecutor; and identity was never 
contested. Cf. Spike v. State, 251 So.3d 1017 (Fla. 2d DCA 2018) (admission of 
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officer identification based on explicit law enforcement contacts over defense 
objection was hannless error). 

The record demonstrates neither ineffective assistance or prejudice. Claim 1-2 
must be denied. 

Claim 1-3: Prosecutor,s comment on witness called by the defense 

The Motion asserts that the prosecutor shifted the burden of proof by a comment 
during rebuttal argument. 

Sean Neel, the surviving victim, testified that he and Mr. Morgan travelled with 
Mr. Cannon for the purpose of purchasing com. The prosecution introduced 
evidence that no com was present at the place to which Mr. Cannon directed them 
and instead, Marvin Cannon stabbed Sean Neel without warning or provocation 
before Zechariah Morgan was killed. 

The defense introduced the testimony of Marvin Cannon's father, Johnny Cannon. 
Johnny Cannon testified, in pertinent part, in response to questions by defense 
counsel: 

Q: All right: So you don't need to go in that little two-rut road to get back 
on the property. 

A: No, sir. You don't need to go that road. 

Q: And anyone could go on that property and, and put a wagon on it or 
take a wagon off; isn't that true? 

A: Yes, sir. 

Q: Anybody could go on there and plant corn? 

A: Yes, sir. 

Attachment C at 624 ( emphasis added). 

The prosecution argued in closing that, "this defendant lured Zachariah Morgan 
and his friend Sean Neel to this secluded area off Flat Creek Road on a pretext, the 
pretext of picking up some com, some unfinished business that had been started 
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earlier." Attachment Bat 728. The prosecutor continued, "It turns out when they 
arrive there, there is no com for sale at this location." Attachment B at 731 . 

Defense counsel argued in closing: 

"The com. Ah, Mr. Garcia. There was no com on the property. Since there 
was no com on the property, we're going to use the word lured. He was 
lured there to kill and rob them." 

Attachment B at 778. Defense counsel then argued that the absence of com did not 
demonstrate premeditation because the crime scene was not secure. Because the 
crime scene was not secure, counsel argued, the com might have been present at 
the time of the offenses and taken off later. 

During rebuttal argument, the prosecutor stated: 

"The argument was made well, there's no evidence of any conscious intent. 
That's not paying attention to some of the testimony. 

Who set up this bogus transaction of com? Who created that scenario? 
Who put them in that place, which turns out to be a place in which there is 
no com? 

Now, the defense goes oh, well, you can't really rely upon that, because 
maybe somebody took com .... '' 

[But investigator Maxwell testified]. "And he testifies he looked around and 
there was no com." 

Attachment B at 791. The prosecutor continued: 

"I also thought it was very interesting that the defense presented Mr. 
Johnnie Cannon. Did you hear Mr. Johnnie Cannon testify oh, yeah, there 
was com out there; they just didn't see it. That's where I put com. Did Mr. 
Cannon say anything like that, that I store com at this location? 

No. He farms that area, which would make sense, then, that Mr. Marvin 
Cannon is very familiar with that particular location. As he testified to, his 
sons help him do the farming. . . . ,, 
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"And it is clear that Mr. Cannon is the individual who directs them all to this 
particular location." 

Attachment Bat 792-93. 

The prosecutor's statement in rebuttal emphasized the speculative limits of Johnny 
Cannon's testimony. Johnny Cannon only testified that "anyone could go on that 
property and put a wagon on it or take a wagon off' or "someone could plant" ( or 
by implication remove) com. But there was no evidence that anyone did plant or 
remove com because there was never any evidence of any com. 

The defense called a witness and it was appropriate for the prosecution to comment 
on the limits of that testimony. Scott v. State, 66 So.3d 923 (Fla. 2011) ("the 
prosecutor's commentary, which stated that Scott's alibi witnesses were never 
asked about whether the recorded voice was Scott's, went no further than to point 
out the lack of evidence to support Scott's alternative theory and that the State's 
evidence on this matter was uncontradicted."). The record demonstrates no 
ineffective assistance in failing to object. 

Moreover, this record demonstrates no prejudice. 

In order to require a new trial based on improper prosecutorial comments, 
the prosecutor's comments must "either deprive the defendant of a fair and 
impartial trial, materially contribute to the conviction, be so harmful or 
fundamentally tainted as to require a new trial, or be so inflammatory that 
they might have influenced the jury to reach a more severe verdict than that 
it would have otherwise." 

Walls v. State, 926 So.2d 1156 (Fla. 2006) (quoting Spencer v. State, 645 So.2d 
377,383 (Fla.1994)). 

Sean Neel' s testimony was not contradicted. Attachment D. He testified that four 
persons sat in a quiet vehicle for an entirely lawful apparent purpose. With no 
provocation or conflict and no warning, Marvin Cannon stabbed Mr. Neel twice in 
the neck. The evidence was also uncontradicted that Zechariah Morgan was then 
immediately robbed and murdered, his truck burned and Mr. Cannon fled for miles 
through the woods with Zechariah Morgan's wallet. Marvin Cannon was captured 
days later wearing the same shirt containing Zechariah Morgan· s blood. There is 
no prejudice on this record. 

6 



Page 768

The record demonstrates neither ineffective assistance or prejudice. Claim 1-3 
must be denied. 

Claim 6: PRR sentence for arson 

The State concedes that doubling Mr. Cannon's sentence for arson was not 
permissible under the Prison Releasee Reoffender Act, section 806.01(2) of the 
Florida Statutes. The sentence should have been a mandatory fifteen instead of a 
mandatory 30 years. 

Claim 6 must therefore be granted. 

Claim 7: DOC website lists inaccurate sentence 

The Motion asserts in Claim 7: 

According to the Florida Department of Corrections website, Mr. Cannon is 
serving a 15 years sentence for Attempted Robbery with a Deadly Weapon. 
This Court should enter an order vacating Mr. Cannon's conviction and 
sentence on Count IV and directing the Florida Department of Correction 
[sic] to release Mr. Cannon as to that count. 

The Motion acknowledges that the Florida Supreme Court has already resolved the 
issue of Mr. Cannon's sentence on this charge. The court is unfamiliar with any 
authority supporting the use of serial orders vacating a sentence as an appropriate 
method for correcting a website -- the Motion sites no authority. 

Claim 7 is denied. 

Conclusion 

ORDERED AND ADJUDGED that Claims 1-1, 1-2, 1-3, 2, 3, 4, and 7 of the 
Motion are hereby DENIED. 

IT IS FURTHER ORDERED AND ADJUDGED that Claim 5 of Defendant's 
motion is hereby GRANTED. Defendant's sentence of death is VACATED. The 
Court will address the procedure for resentencing by separate order. 
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IT IS FURTHER ORDERED AND ADJUDGED that Claim 6 of Defendant' s 
motion is hereby GRANTED. Defendant's 30-year sentence for arson is 
VACA TED. The Court will address the process for resentencing by separate order. 

Notice of appeal must be filed within 30 days of the date of this order to preserve 
the right to appeal. 

DONE AND ORDERED in chambers at Tallahass e ounty, Florida this 
~~ day of A)1,w.Jv{ , 2018. 

Copies to: 

James L. Driscoll, Jr. 
Assistant CCRC 
driscoll@ccmr.state.fl.us 

Gregory W. Brown 
Assistant CCRC 
brown@ccmr.state.fl.us 

Lisa Hopkins 
Assistant Attorney General 
lisa.hopkins@myfloridalegal.com 

David D. Hendry 
Assistant CCRC 
hendry@ccmr.state.fl.us 

James Beville 
Assistant State Attorney 
beville@leoncountyfl.gov 
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- ATTACHMENT A 

1 your right hand? 

2 whereupon, 

3 ROBERT MAXWELL 

4 was called as a witness, having been first duly sworn, was 

5 examined and testified as follows: 

6 THE COURT: when you and the witness are ready, 

7 Mr. Combs. 

8 DIRECT EXAMINATION 

9 BY MR. COMBS: 

10 Q sir, can you state your name and occupation? 

339 

11 A Robert Maxwell. I'm a criminal investigator with 

12 the Gadsden county Sheriff's office . 

13 Q How long have you been in law enforcement? 

14 A Nineteen and a half years . 

15 Q okay. Drawing your attention to December the 24th, 

16 2010, did you respond to the scene of a homicide off of Flat 

17 creek Road in Gadsden county? 

18 A Yes, sir, I did. 

19 Q And in the course of all of the activities, did you 

20 become the lead investigator? 

21 A Yes, sir. 

22 Q At the time that you arrived was an individual, 

23 Anton McMillian, already in custody? 

24 A Yes, sir. 

25 Q And where was he physically located at that time? 
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A He was in the backseat of a Gretna Police Department 

car. 

Q In the course of the events there after this scene 

was secured and all, did you have Mr. McMillian removed from 

the vehicle? 

A Yes, sir, I did. 

Q And did you take some photographs of him and his --

contents of his person at that point time. 

A Yes, sir. 

Q Qkay. If I could show of a series of photographs, 

starting with State's Exhibit No. 30A, B, C, D, E and F. DO 

you recognize the scenes depicted in those photographs? 

A Yes, sir, I do. 

Q And were those photographs taken by you or your 

agency on December the 24th, reference Mr. Anton McMillian? 

A Yes, sir, they were taken by myself. 

Q okay. The initial photographs there A and B, do 

they depict Mr. McMillian in the condition or in the situation 

he was at the time after he was removed from the patrol car? 

A Yes, sir. 

Q Did you notice anything particular about 

Mr. McMillian when you -- he was removed, that you saw on him 

that you thought needed to be later looked at by some of the 

other officers? 

A Yes, sir. I noticed some blood drops on his face, a 
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341 

1 little close up picture on -- on this one. 

2 Q And in No . B there appears to be some blood drops? 

3 

4 

A 

Q 

Yes, sir. 

The other photographs -- was Mr. McMillian, was he 

S then searche~ for any of the objects that were on his proper 

6 person? 

7 

8 

A 

Q 

Yes, sir . 

okay. And are those objects then depicted in the 

9 photographs? 

10 A Yes, sir, they are. 

11 Q Also, was there some indication about -- or did you 

12 take some pictures of his shoes that he was wearing at that 

13 time, the soles of his shoes? 

14 A Yes, sir, I did. 

15 Q And are those depicted in, I believe it to be c and 

16 D of that exhibit? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

Q And they -- what was the condition of his shoes at 

that point in time? 

A They were quite muddy, the soles were. 

MR. COMBS: Your Honor, the state would offer into 

evidence what's marked for identification purposes as 

State's Exhibits, I don't remember the number, 30A 

through F. I think I got it. Yeah. Yeah. 

MR. GARCIA: No objection , Your Honor. 
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1 THE COURT: 30A through Fare admitted into 

2 evidence. 

3 (State's Exhibit No . 30A-30F recei ved in evidence . ) 

4 BY MR . COMBS: 

5 Q After Mr. McMillian was removed and searched and 

6 photographed, what was done wi th Mr. McMillian at that point 

7 in time? 

8 A He was transferred to Investigator Faison's car of 

9 the sheriff's office to transport back to the office. 

10 Q After Investigator Faison left with Mr. McMillian, 

11 did you get some information from Mr. Faison that led you back 

12 

13 

to the patrol car? 

A Yes, sir. He called me back on the radio and 

14 advised that he had been given a statement that he the 

15 McMi llian had left a knife in the Gretna patrol car. 

16 Q And did you go and take a look in the Gretna patrol 

17 car? 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

Yes, sir. 

And what did you find? 

A I found a long, black handled silver kitchen knife 

in the floorboard underneath where Mr . McMillian was sitting 

and on the opposite floorboard and a can or bottle opener. 

Q I'm showing you other photographs in this Exhibit 

30 , reference a 30G. what do we see in 30G? 

A That's the kitchen knife that I located on the 

LINDA CUNNINGHAM, RPR, OFFICIAL COURT REPORTER 



Page 774

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

343 

floorboard in the backseat of the car. 

Q okay. And then also 30H , what does that show? 

A That depicts the can opener or bottle opener that 

was located on the opposite side. 

Q And were these objects then seized and taken into 

custody by the sheriff' s department and the Florida Department 

of Law Enforcement? 

A Yes , sir . I took them into custody and transported 

them at a later time to the Florida Department of Law 

Enforcement analyst. 

MR. COMBS : The State would offer into evidence 

what's marked for identification as 30G and 30H . 

MR . GARCIA: No objection . 

THE COURT: 30G and 30H are admitted in evidence. 

(State's Exhibit No . 30G, 30H received in evidence.) 

BY MR. COMBS: 

Q At the time that you arrived, the other individual 

who had been on scene , Mr . Sean Neel, had he al ready been 

transported to the hospital ? 

A Yes , sir. 

Q Did you, as the lead investigator, send an 

investigator to the hospital to talk with Mr . Neel and get a 

statement from him on that date? 

24 A 

25 there. 

Yes, sir, I did. Investigator Godwin went over 
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Q And did he basically report back to you the 

information he received from Mr. Neel? 

A 

Q 

Yes, sir . 

okay. The in the course of this investigation, 

5 the knife that you found in the backseat of the vehicle that 

6 was depicted in 30, was that later sent to the crime lab for 

7 an evaluation or a comparison with a photograph or an object 

8 that was removed from Mr. Zachariah Morgan? 

9 

10 

A 

Q 

Yes, sir. 

I'm showing you these photographs in State's 32, of 

11 a knife tip, a broken knife tip, and a knife and then it's 

12 

13 

14 

15 

16 

17 

18 

19 

shown 

to in 

car? 

A 

BY MR. 

Q 

as 32C. Is that the same knife that you are referring 

State's 30 that was taken out of the back of the patrol 

Yes, sir. 

MR. COMBS: okay. Did I move these into evidence? 

MR. BEVILLE: Yes. 

COMBS: 

okay. In the course of the various investigation, 

20 were you aware that canine had arrived and was looking for 

21 trails or tracks of i ndividuals that might be associated with 

22 this case? 

23 

24 

25 

A 

Q 

Yes, sir . 

Okay. And did you receive information that during a 

track some objects --
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MR . GARCIA : 

hearsay. 

THE COURT: 

MR . COMBS : 

Your Honor, I'm going to object to 

so on the foundation, Mr. combs? 

well, we were talking about the same 

if we could approach about the other? 

TH.E COURT: That's fine. 

(A Bench Conference was held as follows:) 

MR. COMBS: This is about Brittany Auclair's 

345 

photographs. she took these photographs and he was going 

to identify her photographs. 

MR. GARCIA: okay. I thought you said , oi d you 

receive information --

MR. COMBS : Yeah. And then what did you do? They 

took photographs of what was there . 

MR. GARCIA: well, when you say, Did you receive 

information, it just throws my radar on. 

THE COURT: set off his hearsay button. so, is this 

something that you all have worked out in advance and - 

MR . GARCIA: we have agreed that the -- yes, on the 

Auclair photographs . He can, but -- sorry 

THE COURT: It's okay, not at all. 

MR , GARCIA: Just stay away from the hearsay, if I 

could. 

MR. COMBS : Yeah, I was just he's going to say 

what these photographs are. This is based upon 
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MR. GARCIA: All right. we can do that. NO 

problem. 

Thank you, Judge. 

(The Bench conference was concluded.) 

BY MR. COMBS: 

346 

Q Let me ask you this as a predicate. Upon arrival 

7 there at the scene, did you request the assistance of Florida 

8 Department of Law Enforcement crime scene unit? 

9 A Yes, sir. 

10 Q And did they when Brittany Auclair arrive and do 

11 a lot of processing there at the scene? 

12 A Yes, sir. 

13 Q Later on, did Ms. Auclair go and take some 

14 photographs of some objects found along a trail by Deputy 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Barnes? 

A Yes, sir. 

Q Okay. If I could show you what I have marked as 

State's Exhibit No. 31. Take a look at these photographs, 

first 31A, B, c, D and E, are these photographs taken in place 

where -- or what looks like to be a wallet and some papers are 

located by Deputy Barnes on the trail? 

A Yes. 

Q okay. After the photographs were taken, did FDLE 

Agent Auclair collect that property and later photograph it 

back at the crime lab? 
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Yes, sir . 

okay . I'm showing you, then, these photographs E, 

or it shows you E, F, G, H, I J, Kand L. oo these 

depict the wallet and contents that were then collected out 

there as shown in the earlier photographs? 

A ves, sir. 

MR. COMBS: Your Honor, at this time the state would 

offer into evidence what's marked for identification 

purposes as State's Exhibit No. 31 through L? 

THE COURT: 31A through L? 

MR. GARCIA: No objection. 

THE COURT: 31A through Lis admitted . 

(state's Exhibit No. 31A-31L received in evidence.) 

BY MR . COMBS: 

Q Now, during the time that you were out there and the 

16 crime scene unit came, did you have to -- were you all out 

17 there for a good number of hours on this property? 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

Yes, sir . we was for quite a few. 

Did you all get involved in checking any of the 

structures that were there, going inside any of the structures 

to see if there was anything of significance or any people of 

significance inside any of the structures inside on this 

property? 

A Yes, sir . we searched the house that was located 

there and a couple of the outbuildings there trying to 
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determine if there were any suspects there or anything of 

evidentiary value and that kind of thing while we were waiting 

on the Florida Department of Law Enforcement to arrive. 

Q And then by the time they got there or FDLE got 

there, was it getting close to dark at that point or --

A Yes, sir. 

Q Did you all make some arrangements, then, for some 

lighting assistance for them? 

A Yes, sir. 

Q okay. During the time -- about how many hours were 

you out there on scene, roughly? 

A 

Q 

A 

Q 

I would guess eight to ten hours or more . 

During both daylight and dark time? 

Yes, sir. 

okay. And during the time that you were out there, 

besides viewing the apparent cri me scene itself where this 

body was and some objects that were going to be collected by 

FDLE, did you get involved in looking around the broader area 

in and around that particular scene? 

A Yes, sir. 

Q okay. Did you ever note anything or see anything, 

any type of corn or something that would contain corn, such as 

a barrel or a crib or a wagon on anything like that, with 

either shelled or unshelled type of corn? 

A No, sir. The old house was abandoned, the shed that 
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1 the truck ran into had a few little pieces of firearm 

2 equipment under it and the barn was delapidated. It was there 

3 and nothing there of value. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

Do you get involved in hunting yourself? 

Yes, sir. 

Okay. Are you familiar with deer corn? 

Yes, sir. 

okay. And did you observe anything out there on 

this property that would be considered deer corn at all? 

A No, sir. 

Q In the course of the events that occurred there at 

the that night, did you get information that lead you up to 

a shell station at 270 and I-10? 

A Yes, sir. 

Q okay. And upon arrival at that location, did you 

have contact with the clerk, Ana Alas? 

A 

Q 

Yes, sir, I did. 

And in talking with her about what she knew, did she 

indicate to you that there was a video that you could view? 

A Yes, sir. 

Q 

A 

And did you view that video? 

Yes, I did. 

Q I'm showing you what I have marked as State's 

Exhibit No. 34. could you identify this object? 

A Yes, sir. It's a compact disk that I made a copy of 
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the video that I retrieved from the store. 

Q 

A 

Did you observe the video prior to making a copy? 

Yes, sir . 

Q okay. And, based upon what you observed on there, 

did you see things you thought might be of some relevance to 

the case you're investigating? 

A Yes, I did . 

Q And did you then make a copy of that and put it on 

that disk? 

A 

Q 

Yes, sir. 

And was that a fair and accurate copy of what you 

observed that date on their video system? 

A Yes, sir. 

MR. COMBS: Your Honor, the State at this time would 

offer into evidence what's marked for identification 

purposes as state's Exhibit No. 34? 

MR. GARCIA : No objection . 

THE COURT: state's 34 is admitted in evidence. 

(State's Exhibit No. 34 received in evidence.) 

MR. COMBS: Your Honor, at this time I would request 

permission to publish to the jury state's 34. 

THE COURT: very well . so, we"re going to show the 

vi deo . My understanding is it's about 20 minutes long . 

That will take us a little bit past the lunch hour. I 

anticipate taking our lunch break once we've viewed this 
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video. 

(State's Exhibit No. 34 published in open court.) 

BY MR. COMBS: 

Q Now, I take it this video does not have any sound; 

is that correct? 

A No, sir. No, sir. And just for the jury, this is a 

camera inside of the store on the back wall that's facing 

towards the parking lot and the gas pumps outside of the 

store. 

Q And at this point in time at night, is the store --

where does it do the transactions? 

A Through the window here. !hey have got a slide 

there underneath the window . They keep the doors locked. 

Q That individual right there that we see at the 

window, is that the individual, the suspect, that you were 

interested in? 

A Yes, sir. That's Marvin cannon. I recognize him . 

He has been personally familiar to me for a number of years . 

I recognized him in the video. 

{Long pause while video is playing . ) 

BY MR. COMBS: 

Q This is where we see Mr. cannon get to the pickup 

23 truck and leave. 

24 The vehicle you see right there, is that a sheriff's 

25 car? 
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1 A Yes, sir. 

2 Q At that point in time, did you have units out in 

3 that area, because the dog track headed in that area looking 

4 to see if they could find a suspect? 

5 A Yes, sir . That's the end of the video. 

6 (State's Exhibit No. 34 stopped.) 

7 BY MR . COMBS: 

8 Q Now, in the course of the -- your testimony 

9 indicated you showed us some photographs of some evidence that 

10 was found out along a trail by Deputy Barnes . I would like to 

11 show you what's marked as State's No . 22. can you identify 

12 what's contained in that package? 

13 A This was collected by FDLE crime Analyst Brittany 

14 Auclair. One empty brown leather wallet and one Wal-Mart in 

15 store credit card from the ground in the woods off of Cochran 

16 Road is where it was located . 

17 Q I'm going to show you what's marked as State's 

18 Exhibit No, 23. can you tell us what's contained in that 

19 package? 

20 A Yes, sir. Again, this was collected by Brittany 

21 Auclair with FDLE. various receipts and business cards from 

22 the ground off -- in the woods off of Cochran Road, again. 

23 where the wallet was located. 

24 

25 

Q Are all of those the various objects then collected1 

packaged and transferred to the crime lab for further analysis 
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1 of any evidence that may or may not be on it? 

2 A Yes, sir. 

3 MR. COMBS: Your Honor, the State would offer into 

4 evidence what's marked for identification purposes as 

5 State's Exhibit No. 22, a wallet, and 23, all of the 

6 contents. 

7 MR. GARCIA: No objection. 

8 THE COURT: state's 22 and 23 are admitted in 

9 evidence. 

10 (State's Exhibit No. 22, 23 received in evidence.) 

11 BY MR . COMBS: 

12 Q I would like to show you what is marked as State's 

13 Exhibit No. 24. The contents of this box, can you identify 

14 what's contained in that box on the labeling there? 

15 A Yeah. There's one black handled, stainless steel 

16 knife. 

17 Q Is that the knife that was shown in the other 

18 photographs, the photograph you showed us in the back of the 

19 patrol car? 

20 A Yes, sir. 

21 

22 

23 

24 

25 

Q And the other photograph of the knife with the 

broken tip? 

A Yes, sir. 

Q And that's all this -- that is the knife with the 

broken tip? 
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A Yes, sir. 

MR. COMBS: Your Honor, at this time the State would 

offer i nto evidence what's marked for identification 

purposes as State's Exhibit No. 24 . 

MR. GARCIA: Thirty-four? 

MR. COMBS : Twenty-four is 

MR . GARCIA: No objection . 

THE COURT: State's 24 --

MR. COMBS : -- 3-2 on the 

THE COURT: State's 24 is admitted in evidence. 

11 (State's Exhibit No. 24 received in evidence.) 

12 BY MR . COMBS: 

13 Q In the course of the events after you - - strike 

14 that. 

15 After viewing this store video and the information 

16 you had at that point in time , were you putting out, having 

17 units out looking for one, Marvin cannon? 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

Yes, sir . 

was - - was he at all located by anybody that night? 

No, sir. 

okay . Did you ever locate the - - you say from the 

store video he gets into a vehicle . Did you ever locate that 

vehicle or have any contact with those people at all? 

A 

Q 

No, sir . 

was it a general kind of what is sometimes referred 
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to as a BOLO, then, for Marvin cannon and you all were putting 

out information trying to see if you could locate him? 

A Yes, sir, to be on the lookout. 

Q In the sequence of events, did you eventually end up 

having some contact with Mr. Sean Neel a few days later? 

A Yes, sir. 

Q In the course of that, when you had contact with 

Mr. Neel did you sit down and take a formal statement? 

A Yes, I did. 

Q Earlier I think you said you had Investigator Godwin 

took a statement from him on the night of the event itself? 

A Yes, sir. 

Q okay. Then you, yourself, sat down and got 

information from him in more detail. would that be fair? 

A Yes, sir. 

Q In the course of that, did you -- he apparently have 

some injuries that were photographs? 

A Yes, sir, he did. 

Q I would like to show you what is marked in state's 

Exhibit 33A and B. oo you recognize the scene depicted in 

that in those photographs? 

A Yes, sir. Those are photographs I took at the time 

of that interview of Mr. Neel ' s injuries. 

Q okay. And is it a fair pictorial representation of 

the condition after he had been treated and sewn up and 

LINDA CUNNINGHAM, RPR, OFFICIAL COURT REPORTER 



Page 787

356 

released? 

A Yes, sir. 

1 

2 

3 

4 

s 

6 

7 

MR. COMBS: Your Honor, the State would offer into 

evidence what's marked for identification purpose as 

State's Exhibit 33A and B. 

MR. GARCIA: NO objection. 

THE COURT : 33A and Bis admitted into evidence. 

8 (State's Exhibit No. 33A, 33B received in evidence.) 

9 BY MR. COMBS : 

10 Q when you were taking -- in the interview of Mr.--

11 the interview of Mr. Neel and getting the -- taking those 

12 photos, did you also get some -- what I'll also refer to as a 

13 buccal swab for DNA analysis purposes? 

14 A Yes, sir. 

15 Q Okay. I would like to show you what is marked for 

16 identification purposes as state's No. 68 -- or, excuse me, 

17 state's No. 29 . can you identify that exhibit? 

18 A Yes. They are buccal swabs of Mr. Sean Neel, DNA 

19 standard as we refer to it, the lab refers to it. And this 

20 was actually collected at a later date, not at the time of the 

21 interview. 

22 Q okay. Is this the same individual that was depicted 

23 in the other photograph I just showed you of Sean Neal? 

24 

25 

A 

Q 

Yes . 

And could you explain to the jury what a buccal swab 
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4 
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6 

A A Q-tip applicator that we take to get a standard 

from an individual, so that we could submit it to the lab as 

representative of that person's DNA for analyzation at the 

lab. 

Q Is that something standard you do for -- often for 

7 various individuals who may or may not be involved in a 

8 particular case? 

9 A Yes, sir. 

10 Q And was this then sent to the crime lab for any 

11 comparison for any other DNA they may have found on any of the 

12 other evidence that was located during the course of the 

13 investigation? 

14 

15 

A Yes, sir. 

MR. COMBS: The State would offer State ' s 29 into 

16 evidence. 

17 MR. GARCIA: NO objection, Your Honor. 

18 THE COURT: State's 29 is admitted. 

19 (State's Exhibit No. 29 received in evidence.) 

20 BY MR. COMBS: 

21 Q Now, I believe you indicated -- let me just strike 

22 that and go to this. 

23 When you interviewed Mr. Sean Neal a few days later, 

24 did you construct any type of a photo line to show Mr . Neel to 

25 see if he could identify the subjects that were involved in 
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1 this particular case? 

2 A Yes, sir, I did . 

3 Q I would like to show you what I have marked as 

4 state's Exhibit No. 35 and 36. can you identify these two 

5 

6 

exhibits? 

A Yes, sir. This a photographic lineup that I 
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7 prepared of -- that included the defendant, Mr. cannon, and 

8 this is a photographic lineup that I prepared that included 

9 Anton McMillian. 

10 

11 

12 

13 

14 

15 

16 

17 

Q 

A 

Q 

A 

How did you -- did you present those to Mr . Neel? 

Yes, sir , I did. 

And how did you present those to him? 

Just as you see, the plain piece of paper with the 

pictures with a number under each one of them and I asked him 

if he could identify anybody in the picture that was involved 

in the attack on him . 

Q And did he, in fact, indicate that he was able to do 

18 that? 

19 A Yes, sir, he did . 

20 Q okay . And did he mark each of those as to the 

21 individual he was selecting in each photo pack? 

22 A Yes, sir. He circled the person that he identified 

23 in each lineup and put his initial, the date and the time. 

24 

25 

Q 

A 

what date are we doing this ID? 

That was December the 28th at 10 :10 and 10:12 a . m. 
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Q on the back of that, each of those exhibits there's 

a document. what is that document? 

A This is a document of the other photographs that I'd 

used along with the name, race, sex and birth date of the 

people that were used in it. And afterwards the -- Mr. Neel 

6 al so signed this that he had chosen the person on the front 

7 that he had chosen. 

8 Q so, that's the list of who it is that's shown in the 

9 various photographs? 

10 

11 

12 

13 

14 

1S 

16 

17 

18 

19 

BY 

A Yes, sir. 

MR. COMBS: Okay. The State would offer into 

evidence what's marked for i dentification purposes as 

State's 35 and 36. 

MR. GARCIA: No objection . 

THE COURT: Thirty-five and 36 are admitted into 

evidence. 

(state's Exhibit NO. 35, 36 received in evidence.) 

MR. COMBS: 

Q Now, did -- after -- or during the course of all of 

20 these events, having put out some information looking for 

21 Mr. Marvin cannon, did you all get some tip on a date that 

22 lead you to eventually having contact with Marvin Cannon? 

23 

24 

25 

A 

Q 

the tip? 

Yes, sir , we did . 

And where was -- where was he supposed to be from 
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A supposed to be located in the motel, clary•s Motel, 

off of Pat Thomas Parkway . 

Q During this period of time -- what date are we 

talking about that you went to that location? 

A I believe this was on the 26th, two days later. 

Q Two days later? 

A Yes , sir. 

Q okay. where is Clary's Motel located? 

A off of Pat Thomas Parkway, right at the railroad 

tracks . It's one block off of Pat Thomas Parkway actually by 

the Old Stevens street school . 

Q okay. Here in Quincy? 

A Yes, sir. 

Q okay. Before you had gone to that locat ion, had 

15 you have -- did you have units going to Mr. Cannon's residence 

16 or his family looking for Mr . cannon? 

17 A Yes , s i r . 

18 Q Had he been located in any of t hese places where he 

19 lived or his family li.ved? 

20 

21 

22 

23 

24 

25 

day? 

A 

Q 

A 

No , sir. 

When you went to Clary's motel what happened that 

I took a photograph i n to the clerk at the motel 

to -- of Mr. cannon to see if they could identify him as 

renting a room or being an occupant of a room at the hotel and 

LINDA CUNNINGHAM, RPR, OFFICIAL COURT REPORTER 



Page 792

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

361 

clerk told us that he was an occupant of one of the rooms and 

gave us the key to the room and the room number. 

Q okay. And did when you went to that room, 

what did you find Mr. Cannon? 

A Yes, sir, we did. 

Q And what -- when you -- what happened? How did you 

go in? 

A several of us went in, firearms drawn, looking for a 

murder suspect and we located Mr. cannon just inside of the 

room. 

Q 

A 

cigarette. 

Q 

What was he doing at that point in time? 

I believe he was standing there just smoking a 

Did you take him into custody? 

15 A Yes, sir, we did. 

16 Q Okay. The clothing that he was wearing at that time 

17 did you seize that clothing? 

18 A Yes, sir, I did. I recognized the -- particularly 

19 the shirt to be the shirt on the video from the convenience 

20 store on the night of the crime and when we took him to the 

21 office, then I collected that clothing . 

22 Q Did you look in the motel room and see if there was 

23 any other evidence, other than the clothes he was wearing, 

24 that might be connected? 

25 A Yes, sir. There was nothing else in the room of any 
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1 evidentiary value or belonging to him. 

2 Q Did you find anything else of l i ke personal effects, 

3 like other clothes or something l i ke a suitcase or anything 

4 like that? 

5 A No, sir. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q Okay . I would like to show you what I have marked 

as State's Exhibits ·No . 26 . Could you tell me what is 

contained in that bag? 

A The clothing of Marvin cannon that I collected on 

the date that we located him. 

Q After he was placed under arrest, he was taken to 

the sheriff's department and it was where you seized his shirt 

and his pants 

A Yes, sir. 

Q -- and all? was all of that, then, packaged up and 

16 sent to the crime lab for any analysis of any trace evi dence 

17 on that clothing? 

18 A Yes, sir. 

19 MR . COMBS: Your Honor, the State at this time would 

20 offer i nto evidence what ' s marked for i dentification 

21 purposes as State's Exhibit No . 26. 

22 MR . GARCIA: No objection, Your Honor. 

23 THE COURT: State's 26 is admitted into evidence . 

24 (State's Exhibit No. 26 received in evidence.) 

25 BY MR. COMBS : 
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1 Q Besides those clothing, let me see show you this. 

2 Did you State's No. 27, could you identify what is in that 

3 bag, sir? 

4 A Yes, sir. It's a pair of, I believe, they were Nike 

5 tennis shoes we --

6 MR. GARCIA: I 1 m sorry. I can't. 

7 THE COURT: Hang on just a second. You have got to 

8 wait just a second. 

9 MR . GARCIA: With the rustling bag, I couldn't hear. 

10 

11 

12 

13 

14 

15 

16 

THE COURT: NO troubles. 

THE WITNESS: I'm sorry, sir. 

THE COURT: I think the question is, What is in the 

bag marked Prosecution 27. 

THE WITNESS: This is the tennis shoes that I 

collected from Mr. cannon at the same time that I 

collecting the clothing. They are just packaged in a 

17 separate, a separate package. 

18 BY MR. COMBS: 

19 Q Did you send those to the crime lab for any analysis 

20 of anything on his shoes? 

21 A Yes, sir . 

22 MR. COMBS: Your Honor, the State would offer into 

23 evidence what is marked as State's 27. 

24 

25 

MR. GARCIA: NO objection. 

THE COURT: State's 27 is admitted. 
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1 (state's Exhibit No. 27 received in evidence.) 

2 BY MR. COMBS: 

3 Q In the course of the events you've talked to us 

4 about, taking a buccal swab of Mr. Neel, I would like to show 

5 you state's Exhibit 28. If you could identify that, sir? 

6 A Yes, sir. This is the package containing the buccal 

7 swabs or the sterile Q-tip swabs we used to collect the buccal 

8 swab from Marvin cannon. 

9 Q okay. The individual that you're referring to as 

10 Marvin cannon, from whom you took the clothes in 26, 27 and 

11 that buccal swab you have there, 28, is that individual here 

12 in courtroom? 

13 

14 

15 

16 

17 

18 

19 

20 

A Yes, sir . 

Q Could you point him out and describe for me where he 

is located? 

A At the defense table in the maroon suit. 

MR. COMBS : If the record could reflect the witness 

identified the defendant Marvin cannon. 

THE COURT: 

MR. COMBS : 

You may proceed. 

Thank you . 

21 BY MR. COMBS : 

22 Q The 

23 occasion to --

after a lot of this was done, did you have 

24 

25 

MR . COMBS: Did I offer this into evidence, 28? I 

don't think I did. 
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THE COURT: It has not been admitted . 

MR. COMBS : okay. I would offer 28 into evidence. 

MR. GARCIA : Twenty-eight again is the --

MR . COMBS: Marvin cannon ' s buccal swab. 

MR. GARCIA : No objection. 

THE COURT : Twenty-eight is admitted into evidence. 

(State's Exhibit No . 28 received in evidence. ) 

MR . COMBS: 

Q Did you have occasion to -- we talked about the 

10 on the trail that Deputy Barnes had gone looking for the 

11 suspect where -- by the wallet and everything. Did you have 

12 occasion to -- yourself to go back out there at a later ti me 

13 and re-walk that area? 

14 

15 

A 

Q 

Yes , sir, we did. 

okay . And when were -- what were you l ooki ng for 

16 when you went back out there? 

17 A Looking for anything anything else of evidentiary 

18 value that the defendant may have dropped along the trail . 

19 THE COURT: Mr . Combs, I'm sorry. I just didn't 

20 hear where he was looking and walking. 

21 BY MR. COMBS : 

22 

23 

24 

2S 

Q 

A 

Q 

This is walking along the dog trail? 

Yes. 

Or the trail where the dog tracked, I should say . 

THE COURT: I ' m sorry? 
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THE WITNESS: Yes, sir. 

BY MR. COMBS: 

Q were you looking for any clothing, a jacket or 

anything like that? 

A Yes, sir. we had information that Mr. Cannon had on 

a large jacket that night and possibly another knife that 

would have been used of his own. 

Q Did you find any kind of a jacket at all? 

A No, sir. 

Q okay. The time that you observed him in the video 

up there at the store and he is not apparently wearing a 

jacket? 

A Correct. 

Q okay. And the shirt that you seized from him two 

days later, did that appear similar to the shirt that you 

observed in the video? 

A Yes, sir. 

Q okay. But and while you were walking along this 

trail went -- was there any other particular objects you 

observed and ended up seizing to see if, by chance, it had any 

connection to anything? 

A Yes, sir. we found an empty pack of, I believe, 

Newport cigarettes that we found along the way. 

Q okay. And did you pick that up and send that to the 

crime lab to see if it was connected? 
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1 A Yes, sir. 

2 Q I'll show you what is marked for identification 

3 purposes for state's Exhibit 25. Could you identify that 

4 object? 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir . It's the collected Newport ci garette pack 

that I located. 

Q And after, did you send it to the lab to see if it 

was connected? 

A Yes, sir . 

MR. COMBS: Your Honor, the State would offer into 

evidence what's marked for identification purposes as 

state's Exhibit 25 . 

MR. GARCIA : NO objection. 

THE COURT: State's 25 is admitted into evidence. 

(State's Exhibit No . 25 received in evidence.) 

THE COURT: why don't we approach, Mr. Combs? 

MR . COMBS: Yeah. If I could approach, Judge? 

THE COURT: we are going to talk about lunch, I'm 

sure. Give me just a second. 

(Discussion held off the record . ) 

THE COURT: Al l right. So, we are going to take our 

lunch break now. Go ahead and it's -- we will call it 

12 : 30. so let's take one hour, come back at 1:30. 

Remember don't discuss the case amongst yourselves or 

with anyone else, 1:30. 
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(Jury out.) 

THE COURT: The jury is out. The door is closed . 

Any matters that we need to address at this time, 

Mr . Combs? 

MR. COMBS : No, sir. 

THE COURT: Mr. Garcia? 

MR . GARCIA: NO, sir. 

THE COURT: All right . we are on lunch break, one 

hour. 

(Procee~ings continued in volume IV. ) 
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2 

(Transcript continued from volume III . ) 

PROCEEDINGS 

373 

3 THE COURT: All right. Back on the record. State 

4 of Florida vs. Marvin cannon, 2010CFB663. 

5 And anything else before we bring the jury in? 

6 MR. COMBS: NO, sir. I will be publishing some 

7 photographs of -- at this point in time. 

8 THE COURT: All right. so we got to come to order. 

9 Let's go ahead and bring the jury in. Whenever you're 

10 ready, Deputy. 

11 (Jury present in the courtroom.) 

12 THE COURT: Thank you, folks. come on in and get 

13 sat down . Have a seat. Be seated. Be seated . Thank 

14 you, folks. Be seated. All jurors are present . Be 

15 seated, everyone. 

16 Mr . combs, when you and the witness are ready, you 

17 may proceed. 

18 MR. COMBS: Your Honor, at this time the State would 

19 request permi ssion to publish to the jury a sequence of 

20 some photographs shown to Investigator Maxwell starting 

21 with State's Exhibit No. 30. 

22 THE COURT: Very well. YOU can step down, 

23 Investigator , if you want. 

24 MR . COMBS: Step down for a minute. 

25 Whereupon, 
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ROBERT MAXWELL 

was cal led as a witness, having been first duly sworn, was 

examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. COMBS: 

Q Investigator Maxwell, showing 30A, is this the 

individual later identifi ed as Anton McMillan? 

Yes, sir. 

374 

A 

Q And is that after he's been removed from the Gretna 

police car? 

A Yes , si r . 

Q Showing you State's Exhibit 30B, specifically. In 

this photograph were you attempting to document anything 

specific that you noted? 

A Yes, sir. This is a close-up of the face with the 

spots of blood on his forehead and cheek. 

Q okay. And did you pass that information on, then, 

to other investigators, then, to try to get a sample or swab 

of what appeared to be blood on his face? 

A Yes, sir. 

Q was there some indication in the crime scene of 

Mr. McMillan being over by the pond area? 

A Yes, sir. 

Q okay. And showing what I have as State's Exhibit 

No. 30c, what do we see there? 
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A The soles on Mr . McMillian's shoes. 

Q And in doing so, were you able to note the type of 

debris and mud and all that was on the bottom of his shoes? 

A Yes, sir . 

Q And also did it note the tread pattern? 

A we never got a distinguishable tread pattern down 

near the pond. 

Q In looking at any of the shoe prints down by the 

9 pond, was, at least, any -- some similarity at all between 

10 tread pattern as far as you could tell? 

11 A we noticed some -- some fresh tracks in the mud 

12 around the edge of the pond consistent with this . 

13 Q But you never had anything -- took it any further 

14 than that, that it was just consistent? 

15 

16 

17 

18 

19 

20 

A 

Q 

A 

Q 

A 

Q 

NO . 

okay. And then State's Exhibit 30D, is this the --

The other shoe. 

-- other shoe? 

Yes, sir. 

Now, did Mr. McMillian, then, have a whole bunch of 

21 various objects in his pocket? 

22 

23 

A 

Q 

Yes, sir. 

And showing you State ' s Exhibit 30E. what is this a 

24 photograph of? 

25 A It's like a firecracker, a Allen wrench, some kind 

CLAVETTE A. DONNELL, RPR, OFFICIAL COURT REPORTER 



Page 807

376 

1 of bingo card, video game card, a piece of wadded up wire. 

2 Q Okay. Is that taken from his person and placed on 

3 the vehicle in the photographs taken? 

4 

5 

6 

7 

8 

A 

Q 

A 

piece of 

Q 

Yes, 

okay. 

Just 

paper 

Okay. 

sir. 

Thirty-F 15 that just a --

another shot of the items. It was a wadded up 

that was in his pocket. 

Did you collect all of that? Anything that 

9 you found of significance of anything other than that was on 

10 his person? 

11 

12 

A 

Q 

13 here? 

14 A 

That's it, sir. 

okay. And then taking a look at 30G, what do we see 

Photograph of the knife -- excuse me -- taken in the 

15 backseat of the Gretna patrol car. 

16 Q rs that the way it was laying at the time before you 

17 seized it or did anything with it? 

18 

19 

20 

A 

Q 

A 

Yes , sir. 

Okay. And then on 30H, what do we see there? 

The can opener or bottle opener located on the 

21 floorboard on the other side of the car. 

22 MR. COMBS: Okay. Now, I'd like to publish to the 

23 jury what's in evidence as State's 31. 

24 Q I'll reference the materials found out in the -- on 

25 the dog trail or track that the dogs took. Starting with 

CLAVETTE A. DONNELL, RPR, OFFICIAL COURT REPORTER 



Page 808

377 

1 items 31H, what do we see there? 

2 A The overall picture of the area where the contents 

3 of -- later would be the wallet, photograph of the wallet that 

4 was discarded in the wooded area. 

5 THE COURT: Did you say 31H or --

6 MR. COMBS: H -- this is 31A, I'm sorry, 31A, if I 

7 misstated that. 

8 THE COURT: I may have misheard you, Mr. combs. Go 

9 ahead. I'm sorry. 

10 BY MR. COMBS: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q FDLE, then, they take this series of photographs of 

this very stuff and kind of getting closer and closer to it? 

A Yes, sir. Yes, sir. The same items, just a little 

closer shot. 

Q okay. In 31B and 31C, is that just from a different 

angle? 

A 

Q 

A 

Yes, sir. 

And in 31D, what do we see in this photograph, sir? 

Photograph of what was later determined to be the 

20 victim's wallet, Mr. Morgan's wallet. 

21 Q okay. Is that kind of down in the bush area in and 

22 around where all that -- the various papers were scattered 

23 out? 

24 

25 

A 

Q 

Yes, sir. 

And when you looked at those papers out there at the 
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1 scene, were they able to, then, see something they 

2 photographed for identification purposes? 

3 A Yes. It was the insurance card for the vehicle of 

Mr. zach Morgan's. 

Q Then after the -- all the evidence was collected, 

4 

5 

6 

7 

8 

9 

what do we see here in 31F? 

10 

11 

with 

12 lab? 

13 

14 

15 

16 

A 

the 

Q 

A 

Q 

A 

Q 

A 

Q 

This photograph appears to be back at the laboratory 

wallet and what was left inside of the wallet. 

okay. And that consists of one credit -

walmart store card. 

And then looking at 31G, is that back at the crime 

Yes, sir. It's an open shot of the empty wallet. 

No cash found at all? 

No, sir. 

okay. And then all the various contents that were 

17 found scattered about, were those then later photographed at 

18 the crime lab? 

19 

20 

21 

A 

Q 

A 

Yes, sir. 

Starting with 31H, does that depict some of the -

All the various cards and debris that was on the 

22 ground near the wallet. 

23 

24 

25 

Q 

A 

Q 

Okay. And 311, some more of the various objects? 

Yes, sir. 

Okay. Thirty-one-J, some more of the objects? 
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Q 

Yes, sir. 

Thirty-one-K, is that some more of the various 

3 pieces of paper? 

Yes, sir. 

379 

4 

5 

A 

Q okay. Finally, the last one 31L, what document is 

6 that? 

7 A It's a State of Florida hunting license of 

8 Mr. Morgan. 

9 MR. COMBS: At this time , Judge, I would like to 

10 publish the couple of photographs shown in State's 33 . 

11 These are the injuries to Mr. Neel starting at 33A. 

12 

13 A 

THE COURT: You may proceed. 

This ;s a photograph I took of the injuries to 

14 Mr. Neel's left neck area. 

15 

16 

17 

18 

19 

20 

Q 

A 

Q 

A 

Q 

Okay. Is 

Yes , sir. 

Okay. And 

Yes, sir. 

All right. 

MR . COMBS: 

that after he's been sewn up? 

then a -- is thi s a closer view in 33B? 

You can resume your seat, sir . 

I don't have any further questions of 

21 Investigator Maxwell . 

22 

23 

24 

25 

THE COURT: Very well. 

cross-examination whenever you are ready , counselor. 

MR. GARCIA : Thank you, Your Honor . 

CROSS-EXAMINATION 
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1 BY MR. GARCIA: 

2 Q Mr. Maxwell, I noticed in the video that we watched, 

3 it was from that convenience store, r think it was off Cochran 

4 Road? 

5 A No, sir. It's off Flat Creek Road at the 

6 Chattahoochee exit. 

7 

8 

Q 

A 

Sir? 

rt•s off of the Flat creek Road at the Chattahoochee 

9 exit of I-10. 

10 Q okay. So the convenience store was on Flat Creek 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Road? 

A Yes, sir. 

Q But only -- can -- would --

MR. GARCIA: May I approach, Your Honor? 

THE COURT: You may do so. 

BY MR. GARCIA: 

Q You wouldn't be able to see it, this convenience 

store on this photograph, right? It would be off of this 

aerial photograph? 

A Yes, sir. It's further -- further west on the 

interstate. 

Q okay. so, like, from here, we understand that this 

is Flat Creek Road here? 

A Yes, sir. 

Q okay. And the convenience store that you found this 
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Ana Alas and you got the video from, where in relation to 

this? 

381 

A It would be west on the interstate and west on Flat 

creek Road where the interstate and Flat creek Road intersect 

again. 

Q 

A 

Q 

okay. so Flat Creek, obviously, winds and turns? 

Yes, sir . 

And then there would be some more winding and 

9 turning i n the i nterstate? 

10 A ves , sir. 

11 Q But they meet, and that's where this convenience 

12 store is? 

13 A Yes, sir. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q And we were watching that video, and it was, 

obviously, at night? 

A Yes, si r . 

Q And I noticed that there were a number of , it looked 

like patrons or customers of the store had come to the window. 

And was it my eyes, or did you also notice that a number of 

those customers or patient -- or customers or patrons had 

short-sleeve shirts? 

A I don't specifically recall, sir. 

Q And a number were jacketless? 

A 

Q 

ves, sir. 

You -- and there were -- how many officers total, do 
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you think, were out there at the crime scene over the course 

of the days that there was investigation out there? 

A I -- 10, 15 I would guesstimate. 

Q And then officers from your agency, Gadsden county 

sheriff's Department, Florida Department of Law Enforcement, 

had some Gretna people out there, had Florida Highway Patrol 

out there? 

A 

Q 

A 

Q 

A 

Q 

Yes, sir. 

YOU had ACI K9 people? 

Yes, sir. 

A large law enforcement presence? 

Yes. 

And a lot of eyes had passed the grounds and the 

14 areas in and about this -- the crime scene? 

15 A well, not in the crime scene. once I arrived , I 

16 cordoned off the where the crime scene, where the truck was 

17 and the body was located. I cordoned that off to keep people 

18 out of it. 

19 Q Nineteen-year law enforcement officer, you've risen 

20 to the rank of -- you've, obviously, done well. You've become 

21 the lead investigator in a serious homicide . You've had some 

22 success in your career, obviously. Yes? 

23 

24 

25 

A I guess so, sir. 

Q And would you -- are you satisfied that y'all had 

done a very thorough search of the crime scene and the area 
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1 what we're calling the track, the dog track? Are you 

2 satisfied you've done a thorough search? 
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3 A As -- the crime scene, yes, sir. The the track 

4 of the dog, the track the dog took, as thorough as we could, 

5 we went back in the daylight hours and had the ACI people 

6 there and attempted to retrace the steps that they took with a 

7 GPS. And over a large area, I think almost six miles, it was 

8 as thorough as we could through the woods and creeks and 

9 swamps and --

10 Q okay. so not only did the officers who were 

11 handling the K9s, the dogs, they did the tracking the night of 

12 the incident and they came back and did it again; is what 

13 you're saying? 

14 A Yes, sir. A couple of days later we attempted to 

15 retrace the steps that they had taken that night . 

16 Q And nowhere in all the searching, all the officers, 

17 and no one turns up a Los Angeles Lakers jacket? 

18 A NO, sir. 

19 Q Now, the pond -- there's this technique that I've 

20 run across over the years where they call it dragging. It 

21 usually has to deal with a body of water. Like, they drag the 

22 river or they drag the lake. In this case, drag the pond. 

23 And that is, a search of the body of water. In this case, the 

24 pond. was there a search of the body of water? 

25 A Yes, sir. we had the -- excuse me -- Leon county 
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1 sheriff 1 s Dive Team come out the next day, I believe it was, 

2 and did a thorough search of the pond. 

3 Q And when they do a search of a body of water, does 

4 your experience teach you that it's a pretty systematic, 

S methodical search; is it not? 

6 A Yes, sir. There was -- included metal detectors and 

7 they set up a grid on the bottom of the pond and thoroughly 

8 searched the area . 

9 Q So in your professional, experienced opinion, do you 

10 think that it was a thorough search of the pond? 

11 A Yes, si r. 

12 Q No Los Angeles Laker jacket? 

13 

14 

15 

16 

17 

18 

19 

A No, sir. 

Q No other items of what you call evidentiary value 

found inside the pond? 

A correct . 

Q 

A 

No other knives, no other weapons, no other nothing? 

No, sir . 

MR. GARCIA: Thank you, Judge . That's all I have. 

20 THE COURT: Any Redirect? 

21 MR. COMBS : Just a couple of questions here. 

22 REDIRECT EXAMINATION 

23 BY MR. COMBS: 

24 Q There's some questions asked about the location of 

25 things . so I thought I would provide a map here. If you 
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1 could take a look at this map of Gadsden County. Do you 

2 recognize this is this a roadmap of Gadsden county? 

3 A ves, sir. 

4 Q And does it depict Flat creek Road where this event 

S occurred? 

6 A Yes, sir. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q okay. And does it depict the interchange you're 

referring to as Flat creek Road? 

A Yes, sir. 

Q okay. The area by the Renfroe's property on Flat 

Creek Road, where would that be in relation on this particular 

map we have? 

A It's this small break in the red line of I-10, 

county Road 270A known as Flat creek Road. 

Q Okay. So it's close to this break? 

A Yes, sir. Right at this triangle just on the north 

side of 270A. 

Q And the Shell station, where is it located? 

A 

Q 

It's located here at Exit 24 on the interstate. 

And is that, then, a number of miles down along the 

interstate to get to that location? 

A Yes, sir. 

Q okay. So even though it's Flat creek Road, it's 

still a long way from the crime scene itself; is that correct? 

A Yes, sir. 
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Q Okay. 

MR . COMBS: Do you need to put this in evidence? 

MR. GARCIA: No, sir . we can just use that for a 

demonstrative aid. 

MR. COMBS: Demonstrative aid? okay. Good enough . 

BY MR . COMBS : 

Q Just a couple of other questions. The -- I believe 

you said you went back to do this trail to see if you would 

find anything, and I believe you did find a pack of 

cigarettes --

A Yes, sir. 

Q -- that you collected? Did you have -- when you 

13 went back there a couple of days later, you said ACI, did they 

14 have their dogs wi th them at that time? 

15 A No , sir. 

16 

17 had 

Q okay. so you -- they were back there because t hey 

they could help you decide where this trail went? 

18 A Approximatel y where they had traveled that night. 

19 As they traveled the path, it became dark. But we wanted to 

20 attempt to search as best we could the area that they tracked, 

21 assuming that they were tracking the track of the suspect that 

22 night . 

23 Q was there -- when they did that track that night, 

24 did they do anything like the Hansel and Gretel and leave 

25 little pieces along their way to show where they went, any 
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there's crime scene tape shown on where the wallet was found. 

Did they mark the trail where they went along with crime scene 

tape as they went on -- the night of the actual track? 

A Yes, sir . They had a GP -- handheld GPS unit, 

Global Positioning Satellite unit that they used to mark the 

track that their dogs led them on and marked the area where 

the wallet was left and the rest of the track . 

Q And that's the area, then, you were going back, with 

how many people, to look over that six-mi le area? 

A Approximately seven or eight people probably. 

Q And that's -- you were looking to see if you could 

find anything? Did not find anything at that location? 

A That's correct . 

Q The dog- team track, now, it did not make it all the 

way to the shell station; is that correct? 

A That's correct. 

Q 

A 

So it stopped before y'all got to the shell station? 

Yes, sir. 

19 Q The question was asked about watching the patrons in 

20 the car and whether they were short-sleeved and all of that. 

21 Most of those patrons, as far as you could tell, were they 

22 arriving at that location in vehicles? 

23 A Yes, sir . 

24 Q okay. What do you remember, best you can, as to 

25 that night? what was it like there in Gadsden county? 
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1 A Fairly typical winter night. It was in Gadsden 

2 County, it was fairly warm during the day, and as the dark 

3 fell, it got a little cooler. 

4 Q was it pretty -- after dark, was it relatively cool 

5 jacket-type --

Yes. 6 

7 

A 

Q was it jacket-type weather , if you're going to be 

8 outside for a while? 

9 

10 

11 

12 

13 

A ves, sir. 

Q It wasn't 

like that? 

A No, sir. 

MR. COMBS : 

14 Judge. 

one of those low 20s nights or anything 

I don't have any further questions, 

15 THE COURT: Thank you, sir, for your time. You can 

16 step down . 

17 Any other witnesses or other evidence for the 

18 prosecution? 

19 MR. COMBS: Yes, sir . The State would call 

20 or. Flannagan. I believe she's out here. 

21 THE COURT: come up here and have a seat next to me, 

22 ma'am. Have a seat next to me . once you sit down, I'll 

23 swear you in and we'll take your testimony. 

24 would you please raise your right hand. 

25 whereupon, 
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1 Both the state and the defendant have now rested 

2 their case. 

3 The attorneys now will present their final 

4 arguments. Please remember that what the attorneys say 

S is not evidence . However, please listen closely to 

6 their arguments . They are intended to aid you in 

7 understanding the case. 

8 each side will have equal time, but the state is 

9 entitled to divide this time between an opening 

10 argument and a rebuttal argument after the defendant 

11 has spoken. 

12 MR. COMBS: Thank you. Judge. 

13 Ladies and gentlemen. first of all I would just 

14 like to thank you for your attention throughout the 

15 trial, and your patience where you have had to put up 

16 with all the waiting around while we cross our Ts and 

17 dot our rs to get all jury instructions prepared. 

18 As the judge indicated to you, this is our 

19 opportunity to address you a little bit about some of 

20 the testimony and evidence that you have heard last 

21 week, and the law that the court just gave to you, and 

22 some things maybe you want to consider in the course of 

23 your deliberations. 

24 I'm not going to go over all of each individual 

25 witness with all the testimony we brought out. I'l l 
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1 just try to highlight some things that I think are 

2 significant. 

3 I would suggest to you that the evidence you did 

4 hear last week was basically what I laid out to you in 

S my opening statement. I gave you an opening statement 

6 what I expected the evidence to be, and I would suggest 

7 that it came out basically the same as was laid out 

8 there for you earlier. 

9 The basic facts, the basic case you are being 

10 presented with is a situation where this defendant 

11 lured Zachariah Morgan and his friend Sean Neel to this 

12 secluded area off Flat creek Road on a pretext, the 

13 pretext of picking up some corn, some unfinished 

14 business that had been started earlier. And at that 

15 point in time he starts his attack on Sean Neel, and 

16 the evidence shows he then participated in the killing 

17 and stabbing of Zachariah Margan. 

18 The actual case commenced a few months before. 

19 There had been this previous transaction between 

20 Mr. Morgan and Mr. cannon buying some deer corn. And 

21 as it came out, Mr. Neel was wanting to get some more, 

22 and Mr. Morgan had made some inquiries. 

23 And the evidence did show you a couple of things, 

24 that Mr . Margan had a habit of carrying several hundred 

25 dollars in cash on him, and as it came out in the 
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1 actual trial of the case, we found lying next to 

2 Mr. Morgan there at the crime scene a receipt from the 

3 Focus credit union, which was item five in the those 

4 photographs, and there's a closer up photograph of it 

S in 19-RR, we see that he got cash back of $400 on 

6 December the 23rd at about 2:00 p.m. in the afternoon. 

7 It is somewhat, I suggest, significant to you that 

8 later on when they found the wallet, all the contents 

9 spilled out, they find a wallet in the woods, those 

10 contents clearly belong to Mr. Zachariah Morgan, and 

11 there's no money. 

12 All of these photographs, and all the evidence, 

13 folks, you will be able to take back with you . some 

14 time in the course of the presentation I have to flip 

15 those up fairly quickly trying to work through it, but 

16 you will be able to take them all back with you, if you 

17 need to examine them closer. 

18 That was before December 24th. The evidence shows 

19 on December 24th, Christmas Eve, 2010, Mr. Morgan 

20 contacted Sean Neel that he had gotten word from 

21 Mr. cannon that he had the corn, and talked him into 

22 let ' s go. we need to go get the corn . He went to pick 

23 up Mr. Neel at his residence. He was driving his 

24 truck, his trailer. They loaded Mr. Neel's barrels on 

25 there, and they were going to get the four previously 
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1 purchased, and I believe there was some testimony of 

2 Mr. Morgan was going to attempt to buy a fifth barrel 

3 of corn, so they had five barrels on the back of the 

4 trailer. 

5 They went to the location, directed where they 

6 were supposed to pick up this Johnnie cannon's son. 

7 That's what -- Mr. Neel at this point in time, he 

8 doesn't know the defendant by any name other than this 

9 was supposed to be Johnnie cannon's son. 

10 And they were directed to Lake Talquin Road, in 

11 kind of the Shiloh area, which we later find out is 

12 actually where the defendant was residing with a 

13 girlfriend in that area. 

14 when they arrive there, there's a second person 

15 with the defendant. It turns out this becomes Anton 

16 McMillan . The defendant passes him off as his cousin, 

17 wants him to come along. There's a little discussion 

18 back and forth, as Mr. Neel indicated to you. 

19 Mr. Morgan wasn't real thrilled about it, but finally 

20 he acceded to it. 

21 Mr. McMillian was later described by law 

22 enforcement as someone who was a little bit slow 

23 mentally. But they agree to get all in the truck and 

24 they drive off in it, and it is the defendant, 

25 Mr. cannon, who is then directing the individuals where 

STEPHEN W. JACOBSEN, RDR - OFFICIAL COURT REPORTER 



Page 824

731 

1 to go, and eventually directs them to this secluded 

2 location. 

3 we see here on our aerial, this area in here is 

4 where everything occurred. It is a wooded area, 

S overgrown, an old abandoned house and a shed, and he 

6 lures them to this particular location. They're going 

7 there at his direction. It turns out when they arrive 

8 there, there is no corn for sale at this location. 

9 Folks, I suggest to you that that is very 

10 significant, because this is the defendant, Mr. cannon, 

11 is the one who is setting up the operation, setting up 

12 the situation. contacting Mr. Morgan for the purpose 

13 of getting together to get the corn. He directs them 

14 to this location. A location in which it turns out 

15 there is no corn. 

16 And after when they arrive there, he directs them 

17 to turn -- make this turn towards the shed, and all of 

18 a sudden at that point in time the attack begins. 

19 Basically all heck breaks loose in a manner of moments. 

20 Mr. Neel testified that he heard some movement behind 

21 him. The defendant, Mr. cannon, is behind him. 

22 Mr. McMillian is seated behind the driver. 

23 At that point in time Mr . Neel is kind of cornered 

24 around is the term he used. He had been looking at 

25 Anton McMillian, having some discussions or some talk 
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1 with him at that point in time. He indicated at that 

2 point Mr . McMillan is not doing anything. Then all of 

3 a sudden, Mr . Neel is stabbed once. Upon getting 

4 stabbed, he gets stabbed in the neck area, he looks 

5 back -- gets stabbed here on the left side, which would 

6 even more draw his attention over around to this side, 

7 toward Mr. Anton McMillian, and he gets stabbed again . 

8 And he gets stabbed in a vital area. stabbed here 

9 twice in the neck area. He reacts instantly upon 

10 getting stabbed. He did testify he did not see who 

11 stabbed him, but he knows who didn't stab him. He is 

12 looking at this other guy, and he doesn't have a knife 

13 and he is not attacking him. Mr. Morgan is driving. 

14 And he knows, then, who is stabbing him at that point 

15 in time. 

16 I would suggest to you that Mr. Neel, in 

17 evaluating his testimony, did not embellish in any 

18 sense what he told you all. It would have been easy, 

19 if you stop and think about it . He is a man who he 

20 himself has been severely attacked. His good friend 

21 ends up getting killed. He survived probably somewhat 

22 due to the reaction of his friend accelerating the 

23 truck, helping him to escape. He may have some guilt 

24 feelings about all that. He could have easily 

25 embellished all of this and come in here and said I saw 
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1 Marvin cannon stab me, and I saw him turn over there 

2 and stab Zach. But he didn't . 

3 His testimony was that he gets stabbed, he's 

4 looking at Anton McMillian. He looks this way for a 

5 second, for a moment just to check, notices there's not 

6 a tractor. At that point he gets stabbed, he looks 

7 back, and what he sees is Anton McMillian not stabbing 

8 him. And he gets stabbed a second time, and in the 

9 interim his reaction is he is grabbing this little 

10 fillet knife that had been picked up off the floor 

11 earlier when they were making room for the guys sitting 

12 there and the console. 

13 He says his friend , Mr. Morgan, is turned and 

14 looking back where the stabbing is coming from, and 

15 instantly yells out - - all of this happening 

16 simultaneously -- yells out and accelerates the truck. 

17 At that point in time Mr. Neel is able to bail out of 

18 the truck. 

19 The acceleration facilitates a couple of things. 

20 It facilitates his exit. Also, the perpetrators in the 

21 back are affected by the truck accelerating, so the 

22 third attack by the knife does not come up -- come out 

23 at Mr. Neel before he is able to exit the vehi cle. 

24 Upon exiting, bailing out, he loses his hat , the 

25 shoe and the knife, and that's just one of the things 
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1 that turned out in both of these cases, we had one shoe 

2 for each of the guys, and later on, a long time later 

3 when we processed the truck, we find each man's other 

4 shoe, corresponding shoe in the vehicle. They both 

5 lost a shoe as they got out. 

6 Mr. Neel, upon hitting the ground, gets up and 

7 starts running for his life, running for help. He is 

8 aware the truck crashes into a tree. He runs on down 

9 the road from this location to the dirt road, and down 

10 the dirt road. He gets to Flat creek Highway, and he 

11 is lucky. At that point in time he is able to -- he 

12 sees other people, and it's just one of those things he 

13 is lucky the Renfroes just happened to be outside their 

14 house. 

15 This was Christmas Eve. People were coming and 

16 going through the various things that occur. we've got 

17 photos of -- I'm looking for the daylight photos. 

18 That's where the events occurred, and then as he 

19 comes out, showing you a little bit of perspective 

20 besides that map, where the Renfroes were as he runs 

21 down the road to Flat creek Highway, and down to their 

22 property over there. 

23 If you recall. Vera Renfroe indicated that she's 

24 outside. she hears this pop. ooesn't think much of it 

25 at the time. she notices a tree shaking, which is 
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1 somewhat unusual, and then shortly thereafter comes 

2 this man running in thi s odd way , obviously injured. 

3 she has her cell phone with her, and immediately 

4 cal l s 911, makes contact with the man . It turns out 

5 that's Sean Neel, somebody that they had never -- they 

6 no knowledge of before that moment in time. They get 

7 him up towards the house. If you recall, there ' s some 

8 testimony then that -- there's a lot of things going 

9 on. This creates a scramble of things. You've got a 

10 couple of guys running and getting guns and stuff. 

11 They're getting Mr. Neel up here by the house. 

12 They do see a figure down here in this road area. 

13 she drew a circle right here, like thi s figure was 

14 here, that was looking around and then retreated back 

15 in thi s direction in the field to the left. 

16 As Mr. Neel testified to you, he saw the figure. 

17 He believed it to be - - now, he says I can ' t say for a 

18 hundred percent that of the two of them it was 

19 Mr . McMillian and not Marvin cannon. He believed 

20 that's what he observed, but due to the distance and 

21 blood loss and everything, he couldn't say I can 

22 positively say it was Anton McMi l lian. But then again, 

23 when you l ook at al l the facts in the case, it is 

24 consistent with some of the other evidence we find out. 

25 That figure retreats to the left. ouring the 
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1 course of that, all that on-going action, at that point 

2 somebody notices a second figure is over in a field to 

3 the right of the crime scene. Mr. Parrott then goes 

4 across to the field to the left, and he is able to 

S apprehend an individual that is over there by the pond, 

6 and that turns out to be Anton McMillian. 

7 Things are developing then. we then find out that 

8 Mr. Zachariah Morgan is found lying deceased. He is 

9 20, 25 feet or so from the vehicle. You will note that 

10 his condition or his situation at that time, he was 

11 lying face up. Note that his pants, there's some other 

12 photographs in here, seemed to be pulled down a good 

13 distance. I also note that his wallet is missing. 

14 There's some contents of it lying right there next to 

15 him, but the wallet and the rest of the material is all 

16 missing. 

17 A lot of things occur. A lot of law enforcement 

18 arrives . They're trying to look for this other 

19 suspect, and then there's this truck that's on fire, 

20 and they have to end up putting that out. 

21 They get the K-9 out there. The deputy testified 

22 to you where he cleared on one side. the left side, 

23 didn't find any track. His dog did pick up a track, 

24 and he did determine, I believe, that to be the track 

25 of Mr. Neel, because he started at the shoe. At the 
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1 time they didn't know whose shoe that was. They found 

2 the shoe and started at the shoe, and it turns out to 

3 go down that dirt road, so that's Mr. Neel. 

4 Eventually he gets a hit on the field to the right 

S and they start, then, a long track. A long track that 

6 eventually led them almost all the way up to the shell 

7 Station at the next exit, about six to ten miles away. 

8 It's important to note that while they're on that 

9 track, they cross over I-10 headed in that direction. 

10 By the time when they get up to Cochrane Road, they 

11 find the contents of a wallet, a wallet that turns out 

12 to be Mr. MOrgan's wallet. It's important to find out 

13 there's no money in the wallet. 

14 It's important that this track then continues on. 

15 I believe they testified they went there for a long 

16 time. They worked pretty hard going through the 

17 brambles and the briars as they followed this up to the 

18 Shell Station at I-10 and 270A. 

19 And then we see -- we played for you the video. A 

20 video of what occurred at that shell Station at I-10, 

21 and you saw the man in the striped shirt. Investigator 

22 Maxwell, upon getting the information, indicated he 

23 went to the shell Station, played the video and then 

24 made the copy which was played for you, and he 

25 recognized the defendant, Marvin cannon. 
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1 I would suggest to you that your observation is a 

2 fairly distinct shirt. He is there -- as Ms. Alas 

3 testified, she said I can't positively identify him 

4 now, but the guy in the striped shirt was wanting a 

5 ride. He made some purchases. It looks like to me 

6 like two, maybe three different purchases when he goes 

7 to the window back and forth, that he was asking 

8 various people for a ride, and ironically he got a ride 

9 just moments before the first deputy comes rolling in 

10 on the video, checking to find out what is going on. 

11 Then they find out the information that oh, 

12 somebody here that matches the description we're 

13 looking for was just here. And that's what leads us to 

14 the video. 

15 The defendant, they're out looking for him, and 

16 two days later he is apprehended at Cleary's MOtel, not 

17 down at the girlfriend's residence in Shiloh or 

18 anything like that. He is staying at this motel here 

19 in Quincy, and when they arrest him, he appears to be 

20 wearing the same shirt, the same shirt that shows up on 

21 the video. 

22 we then find, when all that is processed, we find 

23 the blood, the blood I suggest to you is the blood of 

24 Zachariah Morgan on the shirt of Marvin cannon. 

25 This is a situation, when you take a look at all 
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1 the evidence, this defendant sets up this situation, 

2 gets them to the secluded location on the pretext of a 

3 business transaction that's not there. He starts the 

4 attack. we find the wallet of the victim on the trail 

S that leads us to the shell Station, in which we see the 

6 defendant, and then we find out he has the man's blood 

7 on his shirt. 

8 Basically it's a situation, folks, where this man 

9 reaps what he sowed on that particular day. And what 

10 he sowed are the charges he is facing. 

11 Let me take some time to go over with you all the 

12 jury instructions. Not all of them. But it's a little 

13 complicated. That's why I just want to make sure we 

14 understand what that law means in relationship to the 

15 evidence that you heard. 

16 one of the significant aspects of this is what the 

17 judge told about the law involving principals. It is 

18 from -- the defense, from their opening statement, 

19 suggested to you well, the State can't prove who 

20 stabbed Zach Morgan. Because Sean Neel didn't see it. 

21 And there are two guys. Therefore we can't prove who 

22 did it. 

23 If you recall during the jury selection process, 

24 one of the things I talked with you about was a couple 

25 of things. one, adding up all of the evidence in a 
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1 particular case, that that's part of your job as a 

2 juror, to evaluate and add it all up and see how it 

3 comes out. And then in the application of the law, 

4 this concept of somebody being a principal. 

S I suggest to you that the evidence in this 

6 particular case proves beyond a reasonable doubt the 

7 defendant's guilt of these crimes, as he is the 

8 individual who starts the knife attack on Sean Neel. 

9 And it's within moments thereafter and within a short 

10 space, physical space, that Mr. Zach Margan is then 

11 stabbed to death. There is no break in one act and 

12 then the other. 

13 It's a continuing series of acts that leads to the 

14 crimes in this particular case . we end up with 

15 Mr. Morgan ' s blood on this defendant's shirt and the 

16 wallet on the trail in which he went. 

17 It's clear from the testimony that the 

18 co-defendant , Mr. Anton McMillian, participated in the 

19 crime. From the testimony of Sean Neel, Mr. McMillian 

20 didn't start it . But we do end up having zach Morgan's 

21 blood on various parts of Mr . Anton McMillian. Have it 

22 on his face, on his clothes. on his shoes. When it's 

23 all completed, he ends up with the knife. The knife, 

24 the tip of which was in the skull of Mr . Morgan. The 

25 defendant ends up with the wallet. 
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1 I would suggest to you that in looking at that 

2 testimony and the evidence, the physical evidence 

3 suggests that Mr. Morgan put up a fight. He didn 1 t put 

4 a fight -- he put up a fight for his life. There's 

5 quite a struggle there. we find there was some 

6 testimony about something similar to teeth marks on his 

7 hand, like he would have his hand up against his face 

8 or so, and he 1 s struggling and getting stabbed. 

9 There's defensive wounds on his arms and hands. 

10 I would suggest that the evidence certainly shows 

11 you that Mr. Morgan was double-teamed by two robbers. 

12 while he was being stabbed, another robber reaching in, 

13 taking out his wallet. 

14 we find out from the -- we they arrive there, that 

15 he is lying face up, as opposed so having been rolled 

16 over and a wallet taken. It looks like it was probably 

17 taken in the course of all the violence that was being 

18 directly associated to him at this time. 

19 And as the judge has told you, somebody must be 

20 treated -- a pri nci pal must be treated as if he had 

21 done all the things, if he had an intent the crime 

22 occur, and he does some act to help this defendant, 

23 sets up the scenario, he initiates the attack, and he 

24 received a benefit. He received a benefit of the 

25 attack. He ended up getting the wallet . 
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1 As he was reading that law to you, a principal 

2 doesn't even have to be present . That's not our 

3 circumstance here. But you can have situations in 

4 which somebody is held accountable for being a part of 

5 a crime they're not even present at that time, because 

6 they do some other act to help assist , aid, plan. 

7 That's where we get the aider and abettor idea of a 

8 principal . 

9 A couple of things I needed to touch base with you 

10 on in the judge's instruction . He told about the 

11 theory of independent act . And the defense in this 

12 particular case appears to be in the course of their 

13 opening, I assume, that they're pointing a lot of 

14 fingers at Anton McMillian. They're trying to suggest, 

15 well , he di d it all. Mr . cannon shouldn't be held 

16 accountable for all of that. 

17 But I would suggest that the independent act 

18 instruction, if you read it, is not applicable to the 

19 facts that we have in this particul ar case. Because 

20 the independent act deals wi th a si tuation in which the 

21 defendant did not intend for this criminal episode to 

22 occur, he did not participate in it -- and these are 

23 ands . some of the jury instructions, and we'll get to 

24 it when we get to the elements, there are a lot of ors. 

25 This is one of those and situations. And it was 
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1 outside of and not a reasonably foreseeable consequence 

2 of a common design. 

3 I would suggest to you that was a natural 

4 consequence of the events that he put in motion if the 

5 facts are that he it was his co-defendant who ended up 

6 physically killing Mr. Morgan and taking his wallet. 

7 so the independent act, I suggest to you, is not 

8 applicable to the evidence we have in this particular 

9 case. 

10 There's also that concept of the law called 

11 afterthought, which has to do with the robbery aspect. 

12 It might be applicable in a different factual 

13 situation, but as the judge has told you, you have to 

14 go into what is not associated, what is not the motive. 

15 If there is any evidence of another motive for the use 

16 of force besides taking the property, then afterthought 

17 comes in. 

18 That's not our situation. There is no evidence of 

19 any other motive, and therefore I would suggest to you 

20 that this is not an applicable application of the law. 

21 The afterthought might come into a situation where 

22 you have a lover's quarrel between the two individuals, 

23 and they end up -- one of them ends up killing the 

24 other, and subsequently thereafter decide well, I 

25 better take some money for my get away. That's the 
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1 afterthought idea. I would suggest to you that is not 

2 consistent with the evidence we have in this particular 

3 case. 

4 Now, in my opening to you, or my jury questioning 

5 to you, we talked about my job, what I need to do in a 

6 particular case. My job is to present evidence that 

7 establishes what we call the elements of the crime. 

8 There are lots of facts in this case, folks. we could 

9 debate the various facts, the various scenarios. we 

10 could run all sorts of scenarios and think about all 

11 sorts of scenarios as to exactly how the crime occurred 

12 for a long, long time. we could write a long book 

13 about that. But that's not my job, to write a book . 

14 My job is to present testimony that establishes 

15 the specific facts the judge has laid out for you here 

16 in these jury instructions, and I wanted to touch base 

17 with you and make sure we have that understanding. 

18 The crime of homicide, a homi cide by definition is 

19 not necessarily a crime. sometimes folks get a little 

20 taken aback by that, and that's why I want to address 

21 that just briefly. 

22 There are homicides. A homicide is the death of 

23 somebody that can occur as a result of some kind of an 

24 act by another. They can be excusable homicides, an 

25 accident, misfortune, doing a lawful act by lawful 
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1 means, without any unlawful intent . That can be an 

2 excusable homicide. There's no crime. It's not 

3 involved in that at all. 

4 There can be a justifiable homicide, while 

5 resisting another's attempt to murder. That could be 

6 justifiable. Those are the lawful homicides. 

7 The unlawful homicide is murder and manslaughter . 

8 Murder is divided into first and second degree, and I 

9 would suggest that you that this particular evidence 

10 establishes the crime of murder in the first degree. 

11 · And that's one of those things there ' s not a whole 

12 lot of things I have to show you. Just three things. 

13 one, Zachari ah Morgan is dead; two , that his death was 

14 caused by the criminal act of Marvi n cannon; and three, 

15 there was a premeditated killing of Zachariah Morgan. 

16 The concept of premeditation sometimes creates a 

17 little problem for jurors. They think of that as in 

18 terms of some ki nd of real elaborate pl an. That's not 

19 what the definition is . Premeditation is si mply 

20 killing after consciously deciding to do so . The law 

21 does not fix some long period of time or whatever , that 

22 there has to be some pre-plan type of scenario, some 

23 script written out . 

24 It will be sufficient in the circumstances of the 

25 killing and the conduct of the accused establish that 
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1 idea, that premeditated intent. 

2 Now, intent is not something I can pull out and 

3 stick one of my stickers on and go here's State's 

4 Exhibit No. 24, intent. It's done by the circumstances 

5 surrounding all of the evidence, and the conduct of the 

6 accused . I would suggest to you that 30 stab wounds is 

7 a conscious intent to kill. 30 stab wounds shows a 

8 total intent to kill Mr. Morgan. 

9 But on first degree murder, there is this second 

10 theory. It's two different ways of getting the same 

11 result . one is evidence of premeditation, which I 

12 suggest we have. The other is what we call felony 

13 murder, which was proof that the death occurred as a 

14 consequence of and while they were engaged in the 

15 commission of a specific offense, such as a robbery. 

16 one of the things it's interesting to note for 

17 your thought process is that in a felony murder, we 

18 don't have to prove any intent to kill at all. The 

19 killing, in fact, can be totally accidental. 

20 If somebody is involved in the commission of 

21 something as serious as a -robbery of another human 

22 being, not wanting to kill them at all, but they end up 

23 getting killed, they're held accountable for that under 

24 the felony murder theory . It takes the place of a 

25 premeditated intent, if they're involved in the 

STEPHEN W. JACOBSEN, ROR - OFFICIAL COURT REPORTER 



Page 840

747 

1 commission of a felony. 

2 I would suggest to you that from the evidence of 

3 what occurred, you take a look at the conduct of the 

4 individuals, that we have a felony murder of 

S Mr. Morgan. It was -- not only did they intend to 

6 cause it by 30 stab wounds, but the fact he died in the 

7 course of this robbery makes it a felony murder. 

8 And I suggest in this case also, one of the things 

9 the judge has told you is that if that's your verdict, 

10 you have to determine whether it's one or the other or 

11 both. And in different cases, that would be different. 

12 In some cases that would be a real issue. But I would 

13 suggest the evidence in this case, due to the number of 

14 wounds, establishes premeditation; and due to the 

15 taking of the wallet establishes the felony murder of 

16 robbery. 

17 The judge is required to give you the lesser 

18 included offenses. Whenever we have a major crime 

19 there are some lesser included offenses given to a jury 

20 for your consideration. I would submit to you that 

21 they would not be appropriate based upon the facts, and 

22 let me explain to you why. 

23 The first lesser included offense is second degree 

24 murder~ and we use a term here or phrase that sometimes 

25 can be kind of mind boggling, an act invninently 
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1 dangerous to another, demonstrating a depraved mind 

2 without regard for human life . what does that mean? 

3 well, that -- basi cally we're talking about an act 

4 in which a person is reasonably certain is going to 

5 kill somebody, but indicates somewhat of an 

6 indifference to human life. But as the judge tells 

7 you, the state is not requi red to show that they 

8 intended to kill them. There is no intent t o kill 

9 necessary for second degree murder. You're doing this 

10 really dangerous act and showing an indifference to 

11 human life, and that makes it a second degree. I would 

12 suggest to you from the evidence we have shown here, it 

13 shows first degree and not the second degree . 

14 The lesser offense of manslaughter, sometimes I 

15 refer to that as the residual homicide. If it's not 

16 excusable, not justifiable, which is lawful, and it's 

17 not murder, then what you are left with is 

18 manslaughter. 

19 Manslaughter is a situation where an individual is 

20 deceased. Mr. Margan is deceased. And Mr . cannon 

21 intentionally committed an act that caused the death. 

22 There is no intent whatsoever. It has to be an act 

23 that is more than simply negligent. If it's simply 

24 negligent, then it's excusable. 

25 It's an act , given a different type of factual 
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1 scenario, in which an individual does some act can be 

2 manslaughter if it doesn't rise to the level of second 

3 degree murder. 

4 You can think about it in the reverse to a certain 

5 degree. An act that is just negligent is excusable. 

6 If it's more than just a negligent act it can be become 

7 manslaughter. If is shows this certain -- likely 

8 certainty to kill and indifference to human life, it 

9 becomes second degree. And if there is an intent to 

10 kill, it is first degree. so I suggest to you that the 

11 greater charge is that which has been proven in the 

12 evidence that you have before us. 

13 In the next offense, the attempted first degree 

14 murder, the difference between the attempt and the 

15 completed act is that the perpetrator -- someone either 

16 prevented him from completing the crime or he failed 

17 for certain things. All the rest of the elements are 

18 there. 

19 And it is the circumstances surrounding that 

20 stabbing that I would suggest to you prove the intent 

21 to kill Mr. Neel. You have the circumstances of where 

22 he stabbed him: Twice in the neck. That's a highly 

23 vulnerable area. The fact he didn't hit the jugular 

24 vein when he hit him, and the man didn't die, doesn't 

25 mean it's not an attempt to murder, because his aim was 
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1 bad. 

2 The fact that Mr. Neel bailed out and was running 

3 for his life prevented any further knife attack upon 

4 him, and the proof of what was happening at the time 

5 the defendant was coming over the seat and stabbing 

6 Mr. Neel is based upon the proof of what happened to 

7 Mr. Morgan. That after Mr. Neel gets out and away, 

8 what happens to Mr. Morgan being stabbed 30 times, I 

9 would suggest to you is sufficient to establish what 

10 would have happened to Mr. Neel if he hadn't been able 

11 to get away. so the crime is attempted first degree 

12 murder. 

13 one of the little quirks we have here in our law, 

14 and there are some at times. attempted first degree 

15 murder in this factual scenario, since we only have one 

16 act toward Mr. Neel, there is no attempted felony 

17 murder. It is attempted first degree murder only as to 

18 the premeditation aspect of it. It wouldn't be because 

19 it was involved in the commission of a robbery. 

20 I would suggest to you that that type of stabbing 

21 and the circumstances in which everything occurred 

22 establishes that it was a premeditated attempt to kill 

23 as opposed to a lesser of second degree. obviously it 

24 is an indifference to human life. But where he stabbed 

25 him and what occurred to Mr. Neel, I suggest, 
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1 establishes the intent element that he was going to 

2 kill Mr. Neel, and therefore it's attempted first 

3 degree as opposed to attempted second degree or 

4 attempted manslaughter. 

5 Now, because Mr. Neel didn't die, there's a lot of 

6 other lessers that the judge gave you instruction on, 

7 and you probably went what? where does all that come 

8 from? 

9 Let me reverse it, if that helps in talking about 

10 it, from the bottom up. The lowest lesser included 

11 offense there is battery. Battery is simply an 

12 unlawful touching of another human being against their 

13 will, or causing them some kind of bodily harm. 

14 If you have some great bodi ly harm, but there is 

15 no intent on the person doing the striking to case the 

16 great bodily harm, but he does end up causing great 

17 bodily harm, then you jump to the next higher offense, 

18 whi ch is felony battery causing great bodily harm. 

19 If in the course of doing so, he uses a deadly 

20 weapon or -- this is one of those things that -- this 

21 is our aggravated battery -- if there's a deadly 

22 weapon, such as a knife being used, or he is 

23 intentionally causing this great bodily harm, then it's 

24 the higher offense of aggravated battery. 

25 Then there's the higher offense of aggravated 
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1 battery with a deadly weapon causing great bodily harm, 

2 where you both use a deadly weapon and you intend to 

3 cause that great bodily harm. 

4 I would suggest obviously that occurred in this 

5 case. But based upon the circumstances, if you analyze 

6 it just solely in a vacuum, the only thing we think 

7 about what happened to Mr. Neel is the guy sitting 

8 behind me stabbed me twice in the neck, end of 

9 evidence. we don't get into anything else, the 

10 surrounding circumstances whatsoever of how they got 

11 there, why they got there, what happened to Mr. Cannon 

12 thereafter, then you have a pretty good question about 

13 which of these lessers may be applicable. Is it an 

14 aggravated battery with a deadly weapon causing great 

15 bodily harm or is it an attempt killing? 

16 I would suggest to you that if you look at all the 

17 evidence, it shows you that the intent was to kill 

18 Mr. Neel, and therefore the greater charge. But that's 

19 how it works from the bottom up. The judge will tell 

20 you, you should find the defendant guilty of the 

21 highest crimes for which the evidence establishes proof 

22 beyond a reasonable doubt . 

23 Because of Mr. Morgan's death we don't go to those 

24 some of those other lesser reference Mr . MOrgan. 

25 That's why you have just a few in the murder section, 
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1 and this whole bunch on attempted murder, because the 

2 individual did not die . 

3 As to the crime of robbery , robbery is the taking 

4 of another person's property, and using some kind of 

5 force or violence, and done with the intent to deprive. 

6 And as the court told you, in the course of the taking , 

7 that language is important, as it occurred prior to, 

8 contemporaneous with or subsequent to the use of the 

9 force, and the taking constituted a continuous series 

10 of acts or events . 

11 That is why we had in this particular case a 

12 robbery that occurs, whether they took the property 

13 prior to killing him, during the killing or after the 

14 killing. I would suggest to you that there has been no 

15 testimony that establishes any other reason for this 

16 criminal event to have occurred, other than the fact 

17 that they were going to rob Mr. Morgan. 

18 The crime of attempted robbery might be a little 

19 bit interesting for you, because we have a situation in 

20 which, as Mr. Neel testified to, he is sitting in the 

21 vehicle. He hears some movement, and all of a sudden 

22 he is being stabbed. He says there's nothing else 

23 being said, anything like that. He bails out, and 

24 runs. 

25 I would suggest to you that, for the same reason 
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1 on the attempted murder and on the attempted robbery, 

2 we can establish what was going to occur. The use of 

3 force . He was using force again the individual, he did 

4 not end up talking anything from Mr. Neel. Mr. Neel --

5 it turns out Mr. Neel said he only he had a dollar on 

6 him anyway. But that doesn't make it oh, wel l, no big 

7 deal, because he didn't have as much money on him. 

8 That doesn't lessen the crime or change the degree of 

9 the crime . whether it's robbery of a dollar or robbery 

10 of $400 makes no difference. 

11 I would suggest to you the circumstances as to the 

12 use of the force agai nst Mr. Neel and then the 

13 subsequent evidence we have as to what happened to 

14 Mr. Morgan establishes this was a robbery that went 

15 down and went bad for the defendant. went bad because 

16 the man got away. 

17 He shouldn't be excused, going well, they didn't 

18 get anything from him, so let's not consider that to 

19 any significance. I would suggest to you that the 

20 evidence establishes that based upon the circumstances 

21 of all of the evidence together. 

22 I may have failed to mention to you that the 

23 robberies are divi ded into these lessers. You have 

24 armed robbery with a weapon -- with a deadl y weapon, 

25 excuse me, and then we have what seems odd, but robbery 
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1 with a weapon, but it's something that is not a deadly 

2 weapon. 

3 I would suggest to you that robbery with a knife 

4 like that (indicating), robbery with any knife, that's 

5 fairly consistent with being a deadly weapon as opposed 

6 to simply a weapon. 

7 If there's no weapon involved, it's simply a 

8 robbery. You don't have to have a weapon to rob 

9 somebody. You use some force, assault or violence 

10 putting them in fear . But in this particular case, we 

11 do have, so it's the hfgher offense as opposed to the 

12 lesser offense. 

13 The arson adds an interesting aspect for you. The 

14 evidence shows you that this truck slammed into this 

15 tree there in front of the shed pretty hard . vou can 

16 tell by the amount of damage to the front end of the 

17 truck that it was a fairly significant collision. From 

18 the testimony of the arson investigator, the fire 

19 started in the back passenger - - back driver's seat. 

20 The driver behind the driver's seat is where the 

21 fi re started. 

22 He could tell that from the burn pattern of where 

23 the most mass consumption -- the fire consumed most of 

24 it . If you take a look in those seats, you will see 

2S that that seat is just a skeleton, and all the rest of 
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1 it, while they have significant damage, there's less 

2 damage as you go away from that, over to the 

3 passenger's side and over to the front. 

4 And he was able, in looking at it, to determine 

5 the origin of that fire being at that particular 

6 location. You could see that on some of the 

7 photographs looking down, there's some stuff on the 

8 floor board that, while it is burned, it is totally 

9 consumed. some of it not yet burned up, indicating the 

10 fire was above it at that point in t i me . 

11 And he indi cated that he examined it for purposes 

12 of what caused the fire. He was able to determine that 

13 there was nothing related to the accident itself, no 

14 broken fuel line or anything like that. There's no 

15 accelerant, no electrical thing that would have 

16 occurred at that point, or mechanical result, basically 

17 by process of elimination, leaving only one cause for 

18 that fire: It was an intentional fire, an arson . 

19 Because of the fire, much of what we would be able 

20 to possibly reconstruct for you in the course of the 

21 presentation of the case got consumed in the fire. we 
22 don't have a whole lot as a result of that. 

23 But as to who started it, that would be 

24 somebody would have that in their mind of well, who 

25 started that fire? And you could think about some 
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1 things about some of this other law the judge told you 

2 about, independent act and whether that applies. But 

3 as to who started it, just for sake of argument for 

4 you, what we do know from the testimony is that, if you 

S recall, it was Mr. Anton McMillian is seen coming down 

6 the road shortly after Mr. Neel goes across to the 

7 Renfroes. And when they observed him, he goes off to 

8 the field to the left, where he is then apprehended. 

9 That would be consistent with the individual left at 

10 the scene that's alive, Mr. cannon, starting the fire. 

11 However, that's not necessary to have to reach 

12 that determination, because the law as to arson gives 

13 you -- let me get to it here -- it's one of those or 

14 things. That the defendant caused to be damaged this 

15 vehicle by fire; and two, it was done willfully and 

16 unlawfully, or the damage was caused while the 

17 defendant was engaged in the commission of a robbery. 

18 That is somewhat similar to the felony murder 

19 theory. He doesn't have to light to match to start the 

20 fire to be held accountable for the arson if you are 

21 involved in the commission of a robbery, and a fire is 

22 started accidentally. 

23 Assume the fire started in this case because 

24 Mr. Morgan slammed the tree there, the fuel line broke 

25 and it hit the hot engine and a fire started up front. 
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1 Assume those are the facts. That still creates the 

2 crime of arson, because the defendant was involved in 

3 the commission of this robbery while the damage ended 

4 up being caused during the course of that. 

S There are no lesser included offenses for the 

6 crime of arson. 

7 In analyzing all of this, one of the things we 

8 talked about in the jury selection process, I asked you 

9 about the burden of proof beyond a reasonable doubt, 

10 and I stressed that term reasonable. The judge has 

11 given you the instruction on that. I would once again 

12 stress that term reasonable. 

13 We have a lot of activity happening within a 

14 matter of moments to minutes at most on December the 

15 24th, 2010. The reasonable doubt, as the judge tells 

16 you, is not a mere possible, speculative, imaginary, or 

17 forced doubt. If you have abiding conviction of guilt, 

18 then you should find the defendant guilty. 

19 we presented to you an awful lot of stuff over 

20 here. In real life we showed you somewhat the real 

21 things about forensic evidence, somewhat the limits and 

22 the positiveness of the forensic evidence. We 

23 presented to you a bunch of testimony about the latent 

24 prints. You would think from watching 1V, you know, 

25 they some perpetrators or somebody handled an object, 
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1 and therefore if you take a look at it and you can find 

2 latent prints. 

3 Well, it turns out we find no latent prints of 

4 value on anything, and there was a lot of stuff that 

S was processed. we don't even find the victim's prints 

6 on hi s own wallet and his own papers all laying out 

7 there. That would probably surprise somebody if they 

8 weren't a little bit more familiar with how real life 

9 works. 

10 I made the point in my opening, I think, the 

11 absence of evidence is not evidence of absence. That's 

12 an old saying we have. when dealing with this 

13 situation, we ' re expecting we're going to find all this 

14 great forensic evidence, and we don't. Therefore that 

15 proves oh, well, the person wasn't there. 

16 well, I would suggest that it doesn't prove 

17 Mr. Morgan wasn't there, the fact we didn't find his 

18 own prints on his own property . 

19 If I recall correctly, Ms. Love testified 

20 something to the effect that she only gets a positive 

21 on about two out of 20 cases, and I didn't take it any 

22 further, but of those cases , how many of those are 

23 actually -- you start looking at how many objects were 

24 in each of those cases that were looked at, and you 

25 only had two out of 20 that you got a positive on any 
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1 of the objects contained in all of that, and you start 

2 looking at how many objects were processed here, it 

3 gives you a little bit better understanding of the real 

4 life situation. 

5 However, in this case we ended up with some strong 

6 physical evidence, strong forensic evidence that 

7 corroborates the testimony of Sean Neel. Sean Neel 

8 positively identified this defendant as the perpetrator 

9 of this crime, being the man behind him, one of the two 

10 perpetrators. 

11 He also positively identified in photographic line 

12 ups Mr. cannon and the co-defendant, Mr. McMillian. 

13 That's done early on in the case. I think that's it 

14 looks like December the 28th, 2010. He makes a 

15 positive identification of both the perpetrators 

16 involved in the case. Later, physical evidence, DNA 

17 evidence, corroborates Mr. Neel's identification of 

18 both of these guys. 

19 Now, DNA evidence is somewhat complicated. You 

20 find we get on some of the results not much, various 

21 levels of findings. Findings of no DNA, nothing there, 

22 no blood. Findings of well, we find something, but 

23 it's not sufficient to include anybody. At times it's 

24 sufficient to exclude certain individuals. sometimes 

25 results are so and so is a possible contributor. 
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1 But we get to that which is significant here, and 

2 those are the results that are a match. And those 

3 numbers, I would suggest to you, are significantly high 

4 numbers. Zachariah Morgan's blood is found on the 

5 shirt worn by this defendant, identified by Mr. Neel as 

6 the man that was sitting behind me, and Zachariah 

7 Morgan's blood is found on his shirt. 

8 He also identified Anton McMillian, and we find on 

9 Anton McMillian's face, his shoes, and then we find 

10 his -- his face, his shoes and the jacket that we found 

11 in the road, Zachariah Morgan's blood on it. The same 

12 individual identified by Mr. Neel as the one that was 

13 over there. 

14 And the numbers we're talking about is one in 

15 200 -- or 42"5 quadrillion. That's 16 zeroes. That's a 

16 lot of zeroes. That's pretty powerful evidence, folks, 

17 that corroborates all the other evidence in the case. 

18 The case you have before you shows that on 

19 December the 24th, Christmas Eve, 2010, two men simply 

20 doing what they think is finishing up a business deal, 

21 getting some deer corn, without realizing it, until it 

22 was too late, they had been led to a secluded area on 

23 this pretext, and attacked. 

24 The folks across the street, they're just getting 

25 ready for Christmas, doing those type of things, and 
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1 this defendant starts this series of acts that 

2 completely changed the day for all of these folks. For 

3 the Renfroe family, all of a sudden what was a nice 

4 Christmas Eve day with family and everything, all of a 

5 sudden all of this wildness occurs, with a man who is 

6 stabbed coming over, and it turns out a murder 

7 occurring just across the street. 

8 For the Neel family, Mr. Neel, he ends up going to 

9 the hospital and affected by what occurred. 

10 And the Morgan family is affected forever by the 

11 series of acts that this man started. For that reason, 

12 he should be held accountable. Thank you. 

13 THE COURT: Thank you, Mr. combs. Let's take ten 

14 minutes at this time. Don't discuss the case among 

15 yourselves or with anyone else. 

16 (Whereupon, the jury left the courtroom, and the 

17 following proceedings were had). 

18 THE COURT: You can sit down for just a second. 

19 The jury is out, and the door is closed. 

20 something occurs to me. compare page 12 of the 

21 jury instructions to page 17 of the jury instructions, 

22 please. 

23 MR. COMBS: Dangerous weapon? 

24 THE COURT: No, the intent. In order to convict 

25 of manslaughter by act, it is not necessary for the 
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1 state to prove the defendant had an intent. That's the 

2 standard jury instruction on manslaughter. The 

3 standard jury instruction on attempted manslaughter, 

4 compare the same place in the instruction. In order to 

5 convict, it's not necessary for the state to prove the 

6 defendant had a premeditated intent to cause death. I 

7 worry that we have the same Montgomery problem by using 

8 the standard jury instruction on attempted 

9 manslaughter. 

10 My suggestion is that when they come back, I tell 

11 them to strike out the language from 17 and apply the 

12 language from 12. 

13 MR. COMBS: Yeah, because it's not necessarily 

14 premeditated. 

15 THE COURT: That's the whole point of it. 

16 MR . COMBS: You're correct, Judge. I didn't catch 

17 that. 

18 THE COURT: Mr. Garcia, do you want to be heard? 

19 MR. GARCIA: No, sir, I'm with you . 

20 THE COURT: All right. So that's what we will do. 

21 All right. we're in recess . 

22 MR. GARCIA: Judge, before we go. after I finish 

23 my closing, you're going to go ahead and submit the 

24 case to the jury. A couple of things I want the bring 

25 up for you to instruct the jury on when they get the 
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1 case. Number one, I want to remind you about the 

2 smokers. 

3 THE COURT: I've already circled the sentence when 

4 all jurors are present in the jury room, and I will 

S tell them that even means when you are smoking, you 

6 have to quit deliberating until everybody gets back. 

7 MR. GARCIA: No deliberations unless they're all 

8 present. 

9 THE COURT: Exactly. 

10 MR. GARCIA: Thank you. And then the other thing 

11 is we have two of my people on the jury, Spanish 

12 speakers on the jury, I would -- because of that, I 

13 would remind them that in the jury deliberations that 

14 they speak English only, so if the two jurors, if they 

15 speak Spanish to each other, the other jurors might not 

16 understand what they are saying, and that's 

17 deliberating. so for unanimous deliberation, they must 

18 speak English only, Your Honor. 

19 THE COURT: I will try and come up with some 

20 language. Anything else? 

21 MR. GARCIA: No, sir. 

22 THE COURT: All right. Thank you. 

23 (Recess taken). 

24 THE COURT: All right . we're back on the record 

25 in state of Florida versus Marvin cannon, 2010-CFB-663. 
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1 Before we start the defense's closing argument 

2 there's something I was suppose to say before the 

3 prosecution, which forgot to say. I thank everybody in 

4 the audience for being here . It's an open, public 

S courtroom, and you are welcome, of course. 

6 It is important, I will emphasize again, that the 

7 jury not be distracted. It's important that the jury 

8 focus on the work that's being done in the case. There 

9 are a couple of things I ask you to help me with on 

10 that. Try and keep the comings and goings to a 

11 minimum, if you can. I much prefer that folks get up 

12 and come and go when we're on a break. I know it's 

13 taking a long time. If you absolutely can't help it, 

14 you can come in and go out , but I'd rather that we all 

15 sit and listen to the closings, if you are in the 

16 courtroom at thi s time. 

17 And of course it goes without saying , please no 

18 emotional reaction to the any of the statements that 

19 are made in court that might distract the jurors from 

20 their task. I thank everyone for their appropriate 

21 behavior so far. 

22 whenever you're ready, you can bring them in. 

23 (Whereupon, the jury entered the courtroom, and the 

24 following proceedings were had) 

25 THE COURT: Thank you, folks, come on in. Be 
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1 seated. All jurors are present. Everybody get sat 

2 down. 

3 Has everybody got their jury instructions? As I 

4 was reading the jury instructions, an error occurred to 

5 me, and I'm going to explain it to you. 

6 The standard jury instructions are prepared by the 

7 Florida supreme court, and the trial judge adopts them 

8 for each individual case. with regard to the 

9 manslaughter instruction, we had a significant change 

10 in the jury instructions. I gave the correct 

11 instruction on manslaughter. The same idea applies in 

12 attempted manslaughter, but the Florida Supreme court 

13 had not yet made the change, so I included the wrong 

14 part of that instruction on attempted manslaughter. so 

15 what I will do is have you turn to page 17, and it's 

16 the last sentence of page 17, so take out your pens and 

17 just cross that out, the "in order to convict0 

18 language. 

19 MR. COMBS: Judge, it's only the one word we 1 re 

20 crossing out. 

21 THE COURT: Not the way I'm going to do it, Mr. 

22 combs. 

23 cross out that whole sentence, then write on there 

24 underneath that 11see page 12" and we're going to turn 

25 back to page 12 . What you are going to reference there 
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1 is the first paragraph on page 12. so write next to 

2 that first paragraph "al so applies at page 17, " and 

3 then I'm going to read the whole attempted manslaughter 

4 jury instruction as it's corrected. Everybody 

5 following me? Let me know when you're done writing. 

6 All right. So turn to page 17 now. To prove the 

7 lesser crime of attempted voluntary manslaughter, the 

8 State must prove to following element beyond a 

9 reasonable doubt. Marvin cannon committed an act which 

10 was intended to cause the death of Sean Neel, and would 

11 have resulted in the death of Sean Neel, except that 

12 someone prevented Marvin Cannon from killing Sean Neel, 

13 or he failed to do so. 

14 However, the defendant cannot be guilty of 

15 attempted voluntary manslaughter if the attempted 

16 killing was excusable or justifiable as I have 

17 previously explain those terms. 

18 It is not an attempt to commit manslaughter if the 

19 defendant abandoned the attempt to commit the offense 

20 or otherwise prevented its commission under 

21 circumstances indicating a complete and voluntary 

22 renunciation of his criminal purpose. 

23 Now turn with me to page 12. In order to convict 

24 of attempted manslaughter by act, it is not necessary 

25 for the State to prove the defendant had an intent to 
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1 cause death; only an intent to commit an act that was 

2 not merely negligent, justified or excusable, and which 

3 caused death. That's the extent of the corrections on 

4 the jury instructions. 

5 closing argument now for the defense. Mr. Garcia, 

6 whenever you're ready. 

7 MR. GARCIA: Thank you. Your Honor. May it 

8 please the court . 

9 THE COURT: very well. whenever you're ready. 

10 MR. GARCIA: Thank you, sir. Mr. combs. 

11 I wish I was saying good morning. It's already 

12 after lunch, so good afternoon. 

13 I would like to begin my summation this afternoon 

14 by joining in Mr. Combs's expression of gratitude to 

15 you all in thanking you for your service. It's a 

16 tremendous imposition on you. we're starting the 

17 second week of this trial. I know you have many 

18 important things to do in your own lives, and we 

19 appreciate your service in taking the time out of your 

20 life and giving us a bit of your psychic energy and 

21 your thoughts. 

22 I've heard it said before that other than serving 

23 your country in the time of military conflict, in a 

24 time of armed military conflict, there really is no 

25 higher duty someone can give than serving on a jury, 
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1 and I do join Mr. Combs in thanking you for that. 

2 I would like to begin this afternoon by putting 

3 out front and just get it out of the way right away, 

4 and that is, we are not making any kind of claim that 

5 the homicide, the death of Zachariah Morgan, was either 

6 excusable or justified. so off the table. It's in the 

7 instructions as part of the standard instructions. 

8 They're required. we are not requesting them. we are 

9 not relying on them. we make no claim. 

10 In fact, quite the opposite is true. The death of 

11 Zachariah Morgan was a horrible thing. A horrible 

12 thing. It's not justified, and it's not excusable. 

13 Turn to page five, for a second, of your jury 

14 instructions. Look at the very bottom paragraph. In 

15 the very bottom paragraph, I read the words if you find 

16 Zachariah Morgan was killed by Marvin cannon, you will 

17 then consider the circumstances surrounding the killing 

18 in deciding if the killing was murder in the first 

19 degree or was murder in the second degree, and then 

20 goes over to the next page, or was manslaughter. 

21 The first few words: If you find Zachariah Morgan 

22 was killed by Marvin cannon. Stop right there . There 

23 is no way on God's good earth of finding that Zachariah 

24 Morgan was killed by Marvin cannon. 

25 what evidence is there that the instrument of 
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1 death was in the hand of Marvin cannon? There is none . 

2 There simply is no evidence to say that Marvi n cannon 

3 killed Zachariah Morgan. The evidence, as you acutely 

4 are aware, is that Mr. Neel was out of the car and 

5 running for safety when the car proceeded forward, 

6 struck a tree, stops; and then what happens, happens. 

7 But who did what? we don't know. We will never 

8 know. It's easy to say well, Marvin cannon had to have 

9 a hand i n it because he was there. He had made t his 

10 corn transaction. He winds up with some blood spatter 

11 on his shirt. It winds up that there is a wallet on a 

12 trail about a mile from there . But does that say that 

13 Marvin cannon killed Zachariah Morgan? 

14 I thought, trying to prepare for these summations , 

15 closing argument we call it, I thought of this last 

16 night. And that is, if you drive by someone's home and 

17 you see their car there, oh, Bobby's home. Bobby never 

18 goes anywhere without his car , so Bobby is home. The 

19 fact that Bobby's car is there in front of the house 

20 doesn't make Bobby in the house. 

21 or you cal l a telephone number and no one answers 

22 the phone. That doesn't mean no one is in the house . 

23 It doesn't mean that. 

24 It's sort of like this one point that keeps 

25 creeping into my head . And that is: Here's a question 
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1 for you. Did Zachariah Margan have $400 in his wallet 

2 when he got into the car with Sean Neel and Anton 

3 McMillian and Marvin cannon? Did he have $400? 

4 well, the answer is, I don't know. And the 

5 evidence doesn't show that he did. He may have had 

6 S400. That's certainly possible. He made that 

7 withdrawal the day before. And there was testimony 

8 that he is in the habit of carrying cash. But did he 

9 have this cash at that time? We don't know that. 

10 Christmas Eve, or what's the date of the receipt? 

11 Maybe December 23rd? I'm out of the habit because I 

12 have been trained now, but it used to be I did all my 

13 Christmas shopping two or three days before Christmas. 

14 I learned my lesson, and I don't do that any more. 

15 some people still do. My wife drags me to the mall on 

16 Christmas Eve, just so we can sit down and have a 

17 coca-cola, and look at the men running around shopping, 

18 because they never do it on time . 

19 Did -- is Zachariah MOrgan one of those people? 

20 Did he take that $400 and spend it on Christmas gifts? 

21 was the money in the wallet? For that we rely on 

22 evidence, and instead we get testimony about he is in 

23 the habit of having cash. 

24 I would submit to you, ladies and gentlemen, the 

25 evidence does not establish. It could be, but it 
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1 doesn't establish that he had the $400 in his pocket. 

2 what is the evidence that Marvin cannon killed 

3 Zachariah Morgan? There is none. 

4 There is some evidence that suggests that Anton 

5 McMillian killed him. Did Anton McMillian kill 

6 Zachariah Morgan? well, unfortunately we don't know 

7 the answer to that question, either. we know one of 

8 them did. Mr. Combs argues that both of them did. But 

9 we don't know. 

10 The biggest piece of evidence that suggests that 

11 Anton McMillian did in fact kill Zachariah Morgan is 

12 that butcher knife. This one. The one with the 

13 missing tip. Because we know that that's the knife 

14 that was in Mr. McMillian's hand. And the reason we 

15 know that's the knife that was in McMillian's hand is 

16 because that's the knife that was found in officer 

17 Lawrence's Gretna police car . 

18 And the reason we know that knife that was in 

19 Anton McMillian's hand that was found in officer 

20 Lawrence's police car, we know that that knife was used 

21 to stab Mr . Morgan because of the horrible piece of 

22 evidence that we have, the broken tip found in the 

23 skull at the time of the autopsy. 

24 The medical examiner, you will recall, testified 

25 that that one knife could have done all 30 wounds. All 
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1 30 could have been from that one knife. She didn't say 

2 all 30 were done by that one knife. she said all 30 

3 could have been done. 

4 was there more than one knife used to kill 

S Zachariah Morgan? we don't know that. we don't know 

6 that. The wounds the doctor examined, she could not 

7 make that call. so where do we get with this 

8 conclusion that Marvin cannon was stabbing Zachariah 

9 Morgan? where does that come from? I will tell you 

10 where it comes from. speculation. 

11 The way the State, the prosecution comes to this 

12 speculation theory of prosecution, their first step is 

13 to conclude Marvin cannon stabbed Sean Neel, and that 

14 sets off the chain of events that indi cates that he had 

15 a predetermined intent that Zachariah Morgan be killed, 

16 he had a predetermined intent that Sean Neel be killed, 

17 and it all comes from the concl usion that he stabbed 

18 Sean Neel. 

19 oid Marvin cannon stab Sean Neel? well, I will 

20 give you this . Sean Neel is absolutely 100 percent 

21 positively convinced that is so. 

22 I would suggest to you that perhaps Mr. Neel is 

23 wrong. Mr. Neel is wrong about who stabbed him, and I 

24 will give you this piece of evidence, this testimony on 

25 which to base that. 
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1 we're driving down the path. We have the trailer 

2 with four or five barrels in the back . And as we're 

3 going on the path I'm cornered around speaking to Mr . 

4 McMillian. Mr. cannon is on the phone or is acting 

5 l i ke he is on the phone. we don't know if he was on 

6 the phone or not . 

7 I expect to see a tractor, so at that moment he 

8 looks around to see the tractor , and the tractor i s not 

9 there . But that is when he gets hit . That's when he 

10 gets hit. You will recall that Mr. Neel testified that 

11 he never saw Marvin cannon with a knife. 

12 And oh , by the way, all the forensics, all the 

13 DNA, no fingerprints , we don't have one piece of Marvin 

14 cannon's DNA on anything . Anything . 

15 Talking to McMillian. Looks around to see if the 

16 tractor is there. That's when he gets stabbed. 

17 Mr. Neel testified he gets stabbed once, he gets 

18 stabbed twice, barn barn. Bam bam. It happens really 

19 fast. 

20 on the redirect exami nation of Mr . Neel, Mr. combs 

21 tries to come up with this concept . You're looking for 

22 the tractor, you get hit. You turn around to see what 

23 hit you or to see what was going on, and then he turns 

24 and he sees McMillian, and McMillian doesn't have 

25 anything .in his hand. 
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1 I would suggest to you this: when you get hit 

2 with a knife and look back, you are not focusing on who 

3 has a weapon. He wasn't focusing on does McMillian 

4 have a knife in his hand? He was reacting, startled, 

5 shocked. 

6 Here's another. How does he get out of the car? 

7 we've got this testimony simultaneously putting his 

8 hand on the door handle, hand on the knife, looking at 

9 McMillian, doing all of these things all at the same 

10 time. and he could positively say that McMillian did 

11 not have a knife in his hand? 

12 Ladies and gentlemen, when the judge -- the judge 

13 has given you the instructions . And part of the 

14 instructions was this thing called weighing the 

15 evidence. You will see it on page 30 of your 

16 instructions. what this is, it's a suggestion to you 

17 that you should consider these things in deciding 

18 whether or not you believe all or some or none of a 

19 witness ' s testimony. And the very first thing on this 

20 list is: Did the witness seem to have an opportunity 

21 to see and know the thi ngs about which the witness 

22 testified? 

23 Sean Neel certainly was there. Did he have the 

24 opportunity to know -- to see and know what he 

25 testified to? oid he have a real opportunity to see 

STEPHEN W. JACOBSEN, RDR - OFFICIAL COURT REPORTER 



Page 869

776 

1 that it was McMillian who had no knife, so therefore it 

2 had to be cannon? 

3 Here's another question. The truck. You have 

4 seen the photographs of the interior of the truck from 

5 the fire stuff. And you have these high headrests, and 

6 when Mr. combs is up here arguing he had made the 

7 motion that cannon from the back seat reaches over and 

8 stabs down. You notice when he was giving this 

9 argument, he had used his left hand. Is cannon 

10 left-handed? Is Cannon right-handed? Would it be 

11 easier for McMillian using a right hand to stab the 

12 front passenger on the passenger side of the vehicle? 

13 I suggest to you, ladies and gentlemen, that 

14 Mr. Neel's testimony as to who stabbed him is not so 

15 clear, and it is not the fulcrum, the point upon which 

16 to have this chain of events indicate a premeditated 

17 design to kill. Not so fast. Not so fast. True, 

18 cannon could have stabbed him. Neel may be right. But 

19 he also may be wrong. 

20 I want to talk to you just a minute about the 

21 principal theory . That's on page 24 of your jury 

22 instructions. on page 24 of the jury instructions 

23 dealing with principal theory --

24 THE COURT: Mr. Garcia, I think you have a 

25 different draft. It's page 27. 
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1 MR. GARCIA: It's now page 27. If the defendant 

2 helped another person or persons commit or attempt to 

3 conmit a crimet the defendant is a principal and must 

4 be treated as if he had done all of the things the 

S other person did -- I'm sorry, all the things the other 

6 person or persons did, and then the biggest two letter 

7 word in the English language, if. If. 

8 Did Marvin cannon have a conscious intent that 

9 Zachariah Morgan be killed? What is the evidence that 

10 he had a conscious intent that Zachariah Morgan be 

11 killed? 

12 You have to somehow intuify it. You are going to 

13 infer it from the circumstances. We're going to take 

14 all of these things and view them in the most 

15 pejorative way we can look at them and then we're going 

16 to make the conclusion that Marvin cannon had the 

17 conscious intent that Zachariah Mo~gan be killed. 

18 The other part of that instruction: The defendant 

19 did some act or said some word which was intended to, 

20 which was intended to, Zachariah -- I'm sorry, Marvin 

21 cannon did some act which was intended to help, aid, 

22 assist, incite McMillian to kill Morgan. 

23 Don't go there, ladies and gentlemen. He is in 

24 the car. where was Zachariah Morgan when he first --

25 when he received his first knife wound? who inflicted 
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1 the first knife wound? who inflicted the second, the 

2 third, all the way up through 30? we don't know those 

3 things. 

4 We're going to take the position that the fire 

5 destroyed any possibility of finding blood inside the 

6 truck to see if there was a stabbing of Mr. Morgan in 

7 the truck? so now we're going to say the reason the 

8 fire was set was to destroy the evidence of Zachariah 

9 Morgan being stabbed in the truck. speculation. 

10 Speculation. we're inventing reasons afterwards to 

11 justify the absence of evidence. 

12 I apologize if I seem a little disjointed. I just 

13 feel myself disjointed right now, a little out of 

14 organization. Let me try to get back on a roll. 

15 The attack on Neel, Mr. combs argues, was the 

16 starting point of the chain of events, an attack on 

17 Neel which the government, the prosecution, rests their 

18 whole theory on cannon being the assailant. 

19 The wallet was empty a mile down the road, so 

20 therefore Cannon took the money. Again, we don't even 

21 know that the money was there. 

22 The corn. Ah , Mr. Garcia. There was no corn on 

23 the property. since there was no corn on the property, 

24 we're going the use the word lured. He was lured there 

25 to kill and rob them. 
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well, here are some interesting facts. In the 

daylight hours, law enforcement's attention was focused 

on MCMillian, Morgan, and the track. Looking for 

Mr . cannon. 

becomes dark. 

The track. They search around. Dusk 

They bring in the lights. They don't 

see any corn, but they really weren't looking for corn 

then. They come back to the scene and take the 

photographs, the daylight photographs that you all have 

seen three days later. Three days later? In my 

thinking about that, you know, I think about those 

officers who are charged to do what they do. God bless 

them, they don't get paid enough money for what they 

do. Here they are, Christmas Day -- you know, why 

can't daddy be with us for Christmas, mommie? Daddy is 

out working a homicide. That is , for those families, 

an interruption to what you would expect a normal 

family routine would be on Christmas. so maybe that 

explains why those photographs aren't taken or why 

there ' s no one there at the scene for a couple of days 

or so. 

But the truth is, when you see pictures with the 

crime scene broken, the crime scene tape being broken, 

that's an indication that someone was there at the 

scene. There was no officer posted there. There was 

no -- that scene was not secured for three days. 
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1 when they look for the corn two or three days 

2 later and it•s not there, who else had been in the 

3 scene and out of the scene? we don't know. we know 

4 this. They didn•t secure the scene. We know there was 

5 no one posted there, guarding to make sure there's no 

6 people coming in and no people comi ng out. we know 

7 that. 

8 was there corn when Margan and Neel drove to this 

9 area where the death occurred? we don't know. we 

10 don't know. 

11 The significance of not knowing what happened 

12 after Neel ran, what happened at the truck, what 

13 happened there, the significance is this . I could just 

14 as easily argue to you that two spatter, the blood 

15 spatter on Mr. cannon 1 s shirt got there when Neel (sic) 

16 stabbed him, pulling out the knife and the blood 

17 spatter gets on him, that happens while cannon is there 

18 next to McMillian trying to stop him from doing any 

19 damage . stop him. when McMillian is having his 

20 psychic break, the slow-minded, the retarded, 

21 incompetent McMillian, when he is going off stabbing, 

22 stabbing, stabbing. and cannon is trying to stop him. 

23 oh, Mr. Garcia, you don't have any evidence that 

24 he tried to stop him. well 1 let me say this: You 

25 don't have any evidence that he didn't . That's the 
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1 problem with not knowing. You don't know. 

2 I know this. It was McMillian's DNA that was 

3 found in the pockets of Mr. Morgan, not Mr. cannon's 

4 DNA. Mr. cannon's DNA wasn't found on anything. 

5 Mr. Cannon's fingerprints weren't found on anything. 

6 I like the redirect examination of the DNA 

7 witness. And that was how does the DNA come off of 

8 things? Like you could wash. I have your DNA on my 

9 hands because I touched you. I go wash my hands and 

10 get rid of your DNA, sort of like what McMillian did 

11 when he goes down to the pond and washes the knife off 

12 in the pond. 

13 Mr. combs on the redirect examination, does 

14 walking for miles through the woods, will that wipe off 

15 the DNA from your shoes? well, is sure is possible. 

16 so the suggestion being to you that the DNA was there, 

17 and then it came off when he walked. where do we get 

18 it was there in the first place? speculation. 

19 speculation. 

20 Don't let your desire to do the right thing here 

21 be a desire to create stories and scenarios where the 

22 evidence doesn't do it, but your imagination does. 

23 sort of like my imagination does when I say cannon was 

24 there stopping McMillian. I don't have any basis for 

25 that. But again, there's no basis to think that's not 
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1 true. 

2 This is a terrible crime. The Morgan family 

3 didn't have to have this, to lose a brother, lose a 

4 son, lose an uncle, lose a father. You know, I don't 

S know all the family connections, but they deserve 

6 answers . They deserve answers. And we want to give 

7 them to them. But those answers need to be based on 

8 the evidence, not on imagination. 

9 on the robbery instruction, the robbery count, you 

10 will see that the law of robbery -- let me see if I can 

11 find that page. Here we go . Page 20. To prove the 

12 crime of robbery, the State must prove the following 

13 three elements beyond a reasonable doubt . 

14 Let me take this opportunity right now talk about 

15 the word elements . I like the word elements. I think 

16 it's a cool word . Let me explain a l i ttle bit what I 

17 understand elements to be . 

18 Think of elements as parts like a recipe . My 

19 mother used to make this wonderful dish when I was a 

20 kid growing up, cal l ed arroz con pollo, rice and 

21 chicken. For arroz con pollo, you have to have two 

22 elements. You have to have rice, and you have to have 

23 chicken . If you have grits and chicken, it's not arroz 

24 con pollo. It's something else. or you could have 

25 rice and pork. That's something else . so the elements 
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l are the parts that make up a crime. 

2 To prove the crime of robbery, the State must 

3 prove the following four elements. Marvin cannon took 

4 the wallet or currency from the custody or -- from the 

5 person or custody of Zachariah Morgan. 

6 obviously what the state is doing here with the 

7 prosecution theory is all right. we don't have 

8 evidence that Marvin cannon is actually the one who 

9 took the wallet . But he wound up with the wallet. The 

10 evidence suggests that McMillian took the wallet. His 

11 DNA is found in the pockets, but Marvin cannon has got 

12 the wallet. so therefore he took it. or he got it from 

13 Mr. Morgan. 

14 what were the circumstances, what were the 

15 conditions under which Mr. McMillian got the wallet? 

16 It's like everything else that gets lost in the whole 

17 of consciousness when Mr. Neel leaves that truck. It's 

18 like the movie where everything fades to black because 

19 all of that stuff is happening in the darkness that we 

20 don't see. There i s no l i ght in those events . we 

21 don't know what happened. we don't know how that 

22 wallet was taken. was it taken by force, assault 

23 violence, blah-blah-blah-blah. 

24 Circumstantial evidence. It's evidence of a chain 

25 of events or circumstances that, from these 

STEPHEN W. JACOBSEN, RDR - OFFICIAL COURT REPORTER 



Page 877

784 

1 circumstances, you lead to a conclusion. Let me give 

2 you an example . My favorite example. I call it the 

3 circumstantial box. 

4 In the example, or my circumstantial box , I will 

5 share this with you. You have a cat and you have a 

6 bird. You have a box. You put the bird in the box, 

7 you put the cat in the box. You put the top on the 

8 box. You don't know what is happening inside the box. 

9 A few minutes later, you take the top off the box, you 

10 see the cat; you don't see the bird. 

11 Did you see the cat eat the bird? No. From the 

12 circumstances, is it a fair conclusion to say that the 

13 cat ate the bird? sure. sure. That's a reasonable 

14 conclusion to draw from those circumstances. 

15 But this is a different ki nd of circumstantial box 

16 that we're dealing with in this case. You have two 

17 cats, McMillian and Cannon. You put the top on the 

18 box, you open the box, Mr . Morgan is dead. what 

19 happened inside that box that lead to the death of 

20 Mr. Morgan? We don't know. we don't know. 

21 You know, when the judge instructs you and has 

22 instructed you, and when you read the instruction 

23 again, and I hope you do, I invite you to, reasonable 

24 doubt, you will see you won't be told what a reasonable 

25 doubt is. They will tell you what it's not. They 
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1 won't tell you what it is. 

2 They will tell you that it's not a mere possible 

3 doubt, it's not a speculative doubt, it's not a forced 

4 or imaginary doubt. such a doubt must not influence 

S you in reaching a verdict. 

6 so we know it's not speculative, we know it's not 

7 imaginary, we know it's not forced. But just like 

8 doubt is not imaginary, forced or speculative, neither 

9 is proof. Proof is based on evidence. Not 

10 speculation, not imaginary, not forced. 

11 All right. He will tell you, and he does tell 

12 you, and he will instruct you, and has instructed you, 

13 a reasonable doubt, he tells you where it comes. A 

14 reasonable doubt comes from the evidence. A reasonable 

15 doubt can come from a lack of evidence or a conflict in 

16 the evidence. 

17 Ladies and gentlemen, I'm asking you to return a 

18 verdict of not guilty. And I'm asking you to return a 

19 verdict of not guilty, because in this case, there is a 

20 lack of evidence. Return a verdict of not guilty as to 

21 first degree murder. 

22 It is to the evidence introduced in the trial and 

23 to it alone that you are look for that proof of guilt . 

24 Let's look at page -- well, it might be renumbered now. 

25 Independent act. 
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THE COURT: Page 27. 

MR. GARCIA: Page 27 . Marvin cannon and Anton 

McMillian are in a vehicle to go pick up some corn. 

whereupon the retarded, incompetent Anton MCMillian has 

some sort of a psychic break or something, and goes 

nuts, and starts stabbing, and keeps stabbing and 

stabbing, and keeps stabbing, and keeps stabbing, and 

stabbing and stabbing and stabbing, until Mr. Morgan 

dies. There's no evidence that Marvin cannon intended 

to kill or intended that Zachariah Morgan be killed. 

so look at number one on independent act. Did not 

intend the death occur; number two, in which the 

defendant did not participate. You know, just being 

there is not enough. The government says Mr. cannon 

intended to kill Mr . Morgan because he lured them 

there, there was no corn, and he had that wallet. And 

the reason he says -- the government says we know 

Mr. cannon had the wallet is because it was found a 

mile from the scene and Mr. McMillian had pretty much 

stayed near or about the car. 

when you call someone's house and they don't 

answer the phone, it doesn't mean they're not home. 

Mr. cannon was on this trail and there was a wallet 

along the trail . It doesn't mean that Mr. Cannon took 

the wallet by force. intimidation or the use of 
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1 violence. It doesn't mean that. It's a pretty fair 

2 indication that he may have had that wallet, but it's 

3 no indication as to how he got the wallet, or the 

4 circumstances by which he may have gained possession of 

5 it. 

6 we want you to do the right thing. I want you to 

7 do the right thing. Mr. combs wants you to do the 

8 right thing. The judge wants you to do the right 

9 thing. we all want you to do the right thing. The 

10 question is: what is the right thing? The government, 

11 the prosecution is arguing the right thing to find him 

12 guilty of murder, because the evidence indicates that 

13 he did. 

14 I'm telling you that the right thing to do is to 

15 find him not guilty, because the evidence does not 

16 establish guilt. It doesn't do it. It doesn't do it. 

17 Return a verdict of not guilty. Not guilty on all 

18 counts. All counts. 

19 Thank you, Judge . 

20 THE COURT: Thank you, Mr. Garcia. Rebuttal 

21 argument, Mr. combs? 

22 MR. COMBS: we're looking at the clock here. I 

23 just need to say a few things, though. we have to have 

24 some concern that some of the language used by counsel 

25 may go back there into the jury room. 
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1 counsel consistently use a phrase we don't know, 

2 as though that is the standard we have to apply. we 
3 don't know. we don't know this; we don't know that. 

4 How many times did he use that term we don't know? 

5 Go back to jury selection. That's a long time 

6 ago, last Monday. Maybe it was Tuesday I was talking 

7 with you, and I raised that exact scenario with each of 

8 you, about the raising the bar on what we're talking 

9 about proof in a criminal case. The got-to-know 

10 standard. And I brought up the idea that the only way 

11 you know anything occurred is if you were out there 

12 yourself and you saw it happen, such as Mr. Neel did, 

13 but Mr. Neel doesn't get to be on the jury. The first 

14 thing we asked you, does anybody have any knowledge 

15 about the case at all. 

16 so when he constantly and consistently uses that 

17 language, he is using that language hoping that 

18 somebody will go back there and go well, yeah, I really 

19 don't know this. But if you stop and think about it, 

20 and you apply the law the court gives you, it has been 

21 shown beyond and to the exclusion of a reasonable 

22 doubt, ~fa reasonable doubt, that the man is guilty 

23 when you apply the interplay of the facts and the law 

24 that the court has given you. 

25 one of the first parts of their argument was 
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1 there's no way you can find this defendant killed 

2 Zachariah Morgan because there is no evidence the 

3 instrument of death was in the hand of the defendant. 

4 well, by this logic, no one is responsible for the 

5 death of Zachariah Morgan. Even with the evidence we 

6 have as to Anton McMillian, we can't say the knife was 

7 in his hand at the time of the killing, can we? No, we 

8 can't. we can certainly say he participated in it, and 

9 that's why he is guilty as a principal. The same way 

10 this man is guilty. 

11 This logic that goes along the lines of, to give 

12 you an example, an individual man gets shot at by two 

13 persons, both with firearms, both shoot at him. He 

14 gets hit by one bullet, it goes through him and kills 

15 him. we collect those bullets out there behind for 

16 forensic or ballistics, so we can say yeah, this guy 

17 fired this bullet, that guy fired that bullet, but we 

18 don't know which bullet hit the guy. so guess what? I 

19 guess they all walk free, according to that logic. I 

20 suggest that that is taking it way beyond anything 

21 reasonable. And that's the basic terminology we use. 

22 He brought up the argument well. we don't know 

23 that Mr. Morgan had $400 in his wallet. No, we don't. 

24 we don't know that. But what we do have in our 

25 evidence is that he had a tendency to carry large 
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1 amounts of cash. we know he had some cash on him the 

2 day before . How much was left? Ladies and gentlemen, 

3 the instructions you have there as to the count of 

4 robbery says wallet or currency. 

S It doesn't matter if he had zero dollars in his 

6 wallet. His wallet and its consents were taken. And 

7 as the instruction on the law is, it's even a temporary 

8 deprivation of the property over there to Cochrane Road 

9 of the wallet. Assume there was no money. That 

10 doesn't give him a free pass on the crime. The purpose 

11 of that was helping to establish the motive that led to 

12 the actions. 

13 He made the argument that Sean Neel is wrong, and 

14 therefore you can't rely upon his testimony. I would 

15 suggest, from his testimony, that he was in fact 

16 extremely adamant the idea well, he wouldn't have any 

17 idea who really had a knife if he's getting stabbed. 

18 well, the man is reaching for his own knife. He is 

19 reaching for something to defend himself, and if things 

20 had worked out a little bit differently, if he 

21 hadn't -- if the truck hadn't accelerated, if he hadn't 

22 gotten out the door, he would have been using the knife 

23 he gabbed in his hand to go after somebody. 

24 And who would he go after? Mr. Anton McMillian, 

25 sitting there doing nothing? or the man behind him 

STEPHEN W. JACOBSEN, RDR - OFFICIAL COURT REPORTER 



Page 884

791 

1 with the knife, who has just stabbed him? so this 

2 concept well, he doesn't really know, I suggest is an 

3 incorrect evaluation. 

4 There was talk about the principal instruction to 

5 you, which is significant in any case when you have 

6 multiple perpetrators. whenever you have multiple 

7 perpetrators, you are going to have a situation where 

8 not each of them do all the same acts. The one I 

9 brought up to you earlier, about the two guys shooting 

10 at the man, only one of them hits him. Does that mean 

11 the guy shooting and missed gets to walk? No. Under 

12 our statute, under our law, if you are involved in 

13 something like that, you are held accountable even if 

14 you missed, and your buddy had the better shot. And 

15 that's the law as it should be. 

16 The argument was made well, there's no evidence of 

17 any conscious intent. That's not paying attention to 

18 some of the testimony. Who set up this bogus 

19 transaction of corn? who created that scenario? Who 

20 put them in that place, which turns out to be a place 

21 in which there is no corn? 

22 Now, the defense goes oh, well, you can't really 

23 rely upon that, because maybe somebody took corn. 

24 well, let me make mention of a few things to you about 

25 the testimony, in my recollection. If my recollection 
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1 is different, you should rely upon your recollection 

2 and not mine. 

3 But as I recall Robbie Maxwell, the lead 

4 investigator, said he was out there at that scene for a 

5 long number of hours that day, daylight and nighttime. 

6 That Mr . Neel had been transported to the hospital, and 

7 he sent another investigator to go interview him and 

8 report back to him what Mr. Neel was telling him. 

9 That's at night. He is there at the scene, and he gets 

10 the response from the other investigator as to the 

11 information being provided by Mr. Neel as to what is 

12 all this about. And he testifies he looked around and 

13 there was no corn. 

14 I also thought it was very interesting that the 

15 defense presented Mr. Johnnie Cannon. Did you hear 

16 Mr. Johnnie cannon testify oh, yeah, there was corn out 

17 there; they just didn't see it. That's where I put 

18 corn. oid Mr . cannon say anything like that, that I 

19 store corn out at this location? 

20 No. He farms that area, which would make sense, 

21 then, that Mr. Marvin cannon is very familiar with that 

22 particular location . As he testified to, his sons help 

23 him do the farming. so he is familiar, even though he 

24 lives in Shiloh, he with familiar with this property on 

25 Flat creek Road. 
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1 He's familiar with the fact that he had this 

2 secl uded area with an abandoned house, an abandoned 

3 shed in a wooded area, where things can happen and 

4 people won ' t see you , especially if you utilize a 

5 knife, a very silent method of killing somebody, as 

6 opposed about a firearm. 

7 And it is clear that Mr . Cannon is the individual 

8 who directs them all to this particular location . 

9 The defense tried to suggest that we don't have 

10 any indication that Mr . cannon di dn't have a situati on 

11 in which the other guy goes berserk, and he is trying 

12 to stop the man. Well, I think you do have that, if 

13 you take a look at his actions. what did he do? what 

14 did he do afterwards? 

1S This dream thing that they're coming up with, that 

16 this i s a case of somebody else going berserk, and his 

17 man didn't do nothing, well, he ended up taking a 

18 wallet . going off six to 10 miles through the woods . 

19 when he got to the shell station and talked to 

20 Ms . Alas, did he ask her to call the police? Did he 

21 say man, this crazy guy was just killing another man . 

22 can you help me call the police? No. There's nothing 

23 like that . 

24 where does he go? He goes into hiding. His own 

25 actions betray all of this attempt to try to create 
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1 some kind of a scenario. 

2 He comes up and says, on this question about the 

3 box with is poor cat -- he has two cats. I'll just add 

4 a little tidbit to his scenario. There are four cats 

S in that box, and one of them got out. And he told us 

6 what happened. Mr. Neel. 

7 This is not a circumstantial evidence case. A lot 

8 of times most homicides are. It's not too often you 

9 get a homicide case where I've got a live person to 

10 tell us what happened. This was a little bit unusual. 

11 Somebody survived. The vast majority of them, we're 

12 not dealing with anything like that. 

13 But here we have one of the cats got out of the 

14 box, and he told us that man right there stabbed me. I 

15 suggest that's incredibly powerful testimony. 

16 The defense raises the independent act scenario. 

17 Let me make a couple of convnents about that . He made 

18 the statement that finding the wallet doesn't mean he 

19 took it by force. That's kind of a failure to apply 

20 the rest of the instruction that judge gave you as to 

21 principal. Principal isn't the only person who went in 

22 and took the wallet can be charged with taking the 

23 wallet. 

24 No, he ends up with it, and he is participating in 

25 an event. I would suggest that it's reasonably 
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1 foreseeable that that wallet would be taken in that 

2 particular case, and I would suggest to you that that 

3 was the actually the whole motive for the whole thing. 

4 There's the instruction as to the afterthought, 

S sometimes gives me a little bit of concern about, well, 

6 gee, how do we know that he didn't kill him first and 

7 then reach -- you know, the other guy reach in and take 

8 the wallet? well, the robbery, as the judge tells you, 

9 is in the course of, can be prior during and after the 

10 event. 

11 The afterthought theory as a defense for a robbery 

12 comes into play in different type of factual scenario 

13 than what we have here, where there is, as the judge 

14 tells you, there is no motive other than -- let me get 

15 to that. where did I write that? 

16 THE COURT: Page 28. 

17 MR. COMBS: I put this note. Afterthought as to a 

18 defense to robbery says the evidence that the motive 

19 for to use of force, the force was the assault upon 

20 Mr. Neel and the assault upon Mr. Morgan, it is that 

21 that is the motive, and when there is no motive, no 

22 evidence of any other motive, then you have a situation 

23 where afterthought does not apply, if there's no 

24 evidence of any other motive. 

25 If we did have evidence of other motive, let's say 

STEPHEN W. JACOBSEN, ROR - OFFICIAL COURT REPORTER 



Page 889

796 

1 you have a situation in which boyfriend girlfriend 

2 spat, and they end up in a fight and one of them ends 

3 up killing the other, then after that, they take the 

4 car. well, the question is, did the killing -- did 

S they do the force in order to take the car, or was the 

6 taking of the car done something after the use of force 

7 as an afterthought. That's when that instruction would 

8 have some applicability in that factual scenario, but 

9 that is not the factual scenario we have here. 

10 You have to do -- kind of read this in the 

11 negative. If evidence shows the motive for the use of 

12 force was not the taking of the property, i.e., some 

13 other motive, and the motive for the use of force was 

14 for reasons not associated with the taking, then the 

15 taking is an afterthought. 

16 so it's a couple of nots in there. It's not one 

17 of my favorite well-drafted jury instructions in that 

18 regard, because it's talking about the negative, but 

19 that's where that concept comes in, and I would suggest 

20 that's a concept that is not applicable to the factual 

21 scenario we have in our particular case. 

22 The defense started their opening at the very 

23 initial part of it, our opening statements last week, 

24 basically started off saying there1 s no evidence that 

25 Marvin cannon did anything. 
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1 well, I would suggest to you that the very first 

2 witness, Mr. Neel , was quite to the contrary. There's 

3 a lot of evidence as to what Mr . cannon did, and all 

4 that other evidence that came in setting up the 

5 circumstances of what occurred, the physical proof, the 

6 after event, the actions of the defendant after the 

7 crime, show all of the elements necessary for each of 

8 the charges , and I would suggest to you that without 

9 any question, the evidence beyond a reasonable doubt is 

10 that this man, applying the law, should be held 

11 accountable for those acts . 

12 we may never know all of the answers . we may 

13 never know exactly whether we had one guy holding him, 

14 one guy stabbing him, things of this nature. But 

15 that's not the issue. we're not here to write you a 

16 novel and draw you a nice book. we're here to show you 

17 evidence that establishes those facts under the law, 

18 and they have been established . 

19 Thank you. 

20 THE COURT: Thank you, Mr . combs . Page 34. 

21 In just a few moments you will be taken to the 

22 jury room by the bailiff. The first thi ng you should 

23 do is elect a foreperson , who will preside over your 

24 deliberations , like the chairperson of a meeting. It 

25 is the foreperson's job to sign and date the verdict 
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1 

2 

3 

4 

up, straight. come on up and get sat down, Mr. cannon. Be 

seated. 

THE WITNESS·: A 11 right. 

THE COURT: Would you please raise your right hand? 

5 whereupon, 

6 JOHNNY CANNON 

7 was called as a witness, having been first duly sworn, was 

8 examined and testified as follows: 

9 

10 

11 

12 

THE COURT: Very well. Put your hand down. 

when you and the witness are ready, Mr. Taylor, you 

may proceed. 

MR. TAYLOR: Thank you, Judge. 

13 DIRECT EXAMINATION 

14 BY MR. TAYLOR: 

15 Q Sir, would you state your name and spell your last 

16 name for the record? 

17 A My name's Johnny cannon. And my last name, 

18 C-A-N-N-0-N. 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

And, Mr. cannon, where do you live? 

Robertsville. 82 cannon Quarters, Robertsville. 

And your occupation, sir? 

Self-employed farmer. 

Farmer. 

Yes, sir . 

And how long have you been farming, sir? 
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2 

3 

4 

s 
6 

7 

8 

9 

10 

11 

A 

Q 

A 

Q 

A 

Q 

jury? 

A 

Q 

A 

Q 

Thirty -- 35 years. 

Do you have a son by the name of Marvin cannon? 

Yes, sir. 

620 

And do you see Marvin cannon in the courtroom today? 

Yes, sir. 

would you please point him out for the folks on the 

(Indicating.) 

Over there in that gray suit? 

Yes, sir. 

All right. Does what -- does Marvin cannon work 

12 with you in the farming business? 

13 

14 

A 

Q 

All his life. Yes, sir. 

Okay. Now, in conjunction with your farming, where 

15 do you farm? 

16 A Well, I farm, I farm 1200 acres. And I farm from 

17 Decatur county slam down to Greensboro. 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

All right. Decatur county being up in Georgia. 

Yes, sir. 

And Greensboro being down here in Florida. 

In Florida, yes, sir. 

Do you farm along the Flat Creek Road? 

Yes, sir. 

In this area. 

Yes, sir. I've been there about six, seven years. 
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1 Q And, and do you lease or rent property from folks to 

2 do that farming? 

3 

4 

A 

Q 

Yes, sir. 

who all do you rent from over there on the Flat 

5 creek Road area? 

6 

7 

8 

A 

Q 

A 

well, I rent from Chris smith, smith Estate. 

All right. 

And I -rent across -- right across from the road, 

9 right across the road from him and all, and all down from the 

10 flats down, just different places. 

11 

12 

13 

Q 

A 

Q 

so you're familiar with the property in that area. 

Yes, sir. 

All right. And are there neighbors to some of the 

14 acreage that you farm, including on the smith property that 

15 

16 

17 

18 

19 

20 

21 

you 

But 

farm? 

A 

Q 

A 

he's 

Q 

A 

22 the time. 

23 Q 

Are there some neighbors over there? 

Yes, sir. 

And who would, who woul d they be? 

what his name? I forget what his name is. 

The Renfroes? 

Yeah . The Renfroes, yes, sir . I go over there all 

I'm, I'm going to show you now an aerial photograph 

24 and ask if you can identify some sites on that , if you would, 

25 sir. Will you step down for a moment? 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Mr . cannon, do you recognize what ' s been marked 1n 

evidence as State ' s Exhibit 2 

A Uh-huh. 

Q -- being Flat creek Road and I-10? 

A Uh-huh. 

Q Do you see I-10 up there? 

A Uh-huh. 

THE COURT: One thing I should probably warn you 

about, I don't think the jury can see the map. 

BY MR. TAYLOR: 

Q That's right. You'd better sit over to the side. 

And you can't say uh-huh. She can't take that down. So 

you 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes, sir. Yes, sir. 

Yes or no. 

Yes, sir. 

That will work. All right? 

Yes, sir. 

Are you familiar with this area where the pond is? 

Yes, sir. 

And what area is that? 

I would say, I would say back in this area . 

And that's where you're farming? 

Yes , sir. 

All right . And you've been doing that -- that's 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

some of the Smith property? 

A Yes, sir. 

Q okay. You can have your seat again. 

That land that you fanned that you just described, 

is it fenced? 

A NO, sir. 

Q In other words, itts not -- anyone can go on that 

property? 

A Yes, sir . You can come off the highway and go 

across there. Across the -- there's a culvert there that go 

on that property, yes, sir. 

Q There's a culvert? 

A You can go across the highway. You can leave the 

14 highway and go across that property, yes, sir. It's not 

15 fenced. 

16 Q All right. And when we talk about culverts, 

17 sometimes people think of a deep ditch that you couldn't 

18 cross, say, with a car you couldn't even jump across. Is that 

19 the kind of culvert that runs along that property? 

20 A Not all the way. 

21 Q okay. Is there certain areas where that culvert 

22 where a car can easily drive across it? 

23 A Yes, sir. 

24 Q And have you done that many times in your life? 

25 A Yes, sir. 
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Q All right. so you don't need to go in that little 

two-rut road to get back on the property? 

A No, sir, You don't need to go that road. 

Q And anyone could go on that property and, and put a 

wagon on it or take a wagon off; isn't that true? 

A Yes, sir. 

Q 

A 

Q 

Anybody could go on there and plant corn. 

Yes, sir. 

okay. All right. Now, in this particular -- in 

10 your work, you indicated that your son, Marvin Cannon, worked 

11 with you; is that right? 

12 A Yes, sir. 

13 Q would there come times when crops would come in or 

14 there would be monies coming in that your children would get 

15 paid, those that worked with you? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

Q All right. And how did you work that? How would 

that work? 

A well, I pay them a weekly salary because they had, 

they had families. I pay them a weekly salary on Friday, just 

like I would get paid. But then at the end of the season, at 

the end of the year, you know, if we make money, then I give 

them money. 

Q Farming can be up and down; is that a fair 

statement? 
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A Yeah, yeah. Yes, sir. It could be up and down. 

Q You get a good year. You get good crops. 

A Well, I mean, each and every year, whether crops 

good or bad, I give them a percentage of what I make. I give 

them something every year. 

Q And you say 

A And they'll if we make a better crop, then I give 

8 them more money . 

9 Q And by -- you say them. That includes Marvin 

10 Cannon. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

Q All right. Now, do you remember the Christmastime, 

December of 2010? 

A Yes, sir. 

Q That would be around the time -- do you remember 

your son getting arrested back in -- around Christmastime of 

2010? 

A Yes, sir. 

Q 

A 

All right. That would be Marvin cannon, correct? 

Yes, sir . Yes, sir. 

Q Before that happened, before your son was arrested, 

had you decided to give money to any of the children; that is , 

any of the children that worked with you on the farm? 

A Yes, s i r. 

Q And, in fact, did you give money to Marvin cannon? 
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2 

3 

4 

5 

A Yes, sir . 

Q How much money in the -- at that time did you give 

to Marvin Cannon? 

A 

Q 

I give Marvin approximately 2,000 or $2500 . 

Now, how did you give him that money? Was it by 

6 check or money order or cash? 

7 A I gave him cash. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

cash money? 

Yes, sir. And I gave it to them prior to -- a 

couple days before Christmas to where they have time to do 

what they need to do before Christmas, before the holidays 

roll around. Yes. sir. 

Q so they could take care of Christmas 

A 

Q 

A 

Q 

A 

on the -- yes, sir. 

For their families. 

For their families. 

Marvin had a family at the time? 

Well, he had a girl -- somebody -- he was living 

~6 

19 with somebody. I would assume that was his family. Yes, sir. 

20 Q Got children? 

21 

22 

23 

24 

25 

A I don't think he have any chi ldren of his own but 

she had children. Yes, sir. 

Q So Christmastime of 2010 you give your son either 

2,000 or $2500? 

A Yes, sir. 
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1 

2 

3 

4 

5 

Q 

A 

Q 

And that was right before Christmas; is that right? 

Yes, sir. Yes, sir. 

Thank you. 

MR. TAYLOR: That's all I've got, Judge. 

THE COURT: cross-examination, Mr. combs? 

6 CROSS-EXAMINATION 

7 BY MR. COMBS: 

8 Q Just a few questions here. The property that you 

9 farmed, do you know the Dalton property? 

10 A Who? 

11 

12 

Q 

A 

Roland Dalton? 

Yeah. Yes, sir. 

13 Q oo you farm Roland Dalton's property? 

14 A Well, at that time it wasn't Roland Dalton's 

15 property. At that time it was, at that time it was Mr. 

16 he's a judge -- he's a lawyer, too, Mr. Thompson. Mr. -- at 

17 that time it must have -- his last name Thompson but I forget 

18 his first name. 

19 Q I'm just a little confused here. If I could, in 

20 looking at this state's No. 2, as to across this if you 

21 could look at this. oo you see this as being where the 

22 Renfroes lived? 

23 A Yeah. Yes, sir. 

24 

25 

Q This area here? okay. 

The smith Farm, is that directly across the area 
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here where it says, James A. smith? 

A Yes, sir. 

Q so that's the smith Estate that you farmed? 

A Yes, sir. 

Q okay. This other area over here by the pond, it 

says, Dalton, Roland, Rol -- did you farm the area that had 

the pond? 

628 

1 

2 

3 

4 

5 

6 

7 

8 

9 

A That year I didn't farm there at the pond. But the 

10 

11 

smiths got an area right back through there. 

Q okay . 

A Yeah. They got a area back through there. 

12 think, I think at that time it belongs to Mr. 

13 Q Maybe --

James A. Thompson. 

And I 

14 

15 

A 

Q Maybe this will explain it to us just so everybody 
16 will understand. In looking at -- up here where it says James 
17 

18 

19 

A. smith, James A. smith, that -- this section and that 

section all belong to the same? 

A same, yes, sir. 

20 Q okay. 

21 A same man. 

22 Q But not the Dalton 

23 A No, sir. 

24 Q Okay. 

25 A No, sir, not the Dalton. 
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1 Q It probably would be best to have you, have you step 

2 down here for a second. Make sure the jury could see just 

3 what we've looked at. 

4 on this -- is this what you understand to be the 

S Renfroe 

6 A Yes, sir. 

7 

8 

9 

THE COURT: You've got to make room so the jurors 

can see . You might want to bring that a little closer to 

them, Mr. combs . 

10 BY MR . COMBS: 

11 Q okay. And then when we look across, directly across 

12 from the Renfroe, this area here --

13 A The Smith. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

-- that's the smith 

Yes . 

-- or the smith Farm. 

That smith Farm. 

Q This -- where this pond is and it's listed as Roland 

Dalton, that's not the area that you farmed; is that correct? 

A No, sir. sack here -- if you go back, back through 

here and back on this property, that far back there, that's 

another farm. 

Q 

A 

And this is part of Smith's farm here? 

Yes, sir. And the only way to get back to that is 
25 you've got to go right through here. 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

And you take this -

Yeah. 

630 

Q 

A 

-- come off of Flat creek Road, down this dirt road? 

Yes I sir. 

Q okay. 

A 

Q 

To get back to that back part back there. 

All right. Thank you. 

This -- how many children do you have that worked 

the farm with you, worked the various farms? 

A There's two. 

Q Pardon? 

A Two. 

Q Two?· 

A TWo children. Two sons. 

Q That's Marvin and ... 

A And Johnny Cannon, Jr. 

Q Johnny, Jr. okay. And I believe you indicated that 

you have good years, bad years on the farm? 

A Yeah. Yes, sir. 

Q 2010, how would you characterize that year? 

A 

Q 

I could -- a, a good year. 

At that time -- you said your son, Marvin, was - -

where was he living? 

A He was living at that time I think Marvin was 

living over in Quincy over here somewhere, over in town here. 
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1 Q Did -- on Christmas Eve and Christmas oay did he 
2 ever come over to your residence at all? Did you ever see him 
3 Christmas Day of 2010? 

4 

s 
A 

Q 

Yes, sir . 

Okay. was he -- do you recall what he was wearing 
6 that day when he came over? 

7 A I can't remember . I ' m 60 years old and I can't 

8 remember. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q 

clothes? 

would he - - where would, where would he keep his 

A well, he kept part of them out there, and he kept 

part of them where he lived at. 

Q where he lived in Quincy, was that anything around 
Clary's Motel? 

A NO , sir . I don't think so. 

Q So he had a place here in Quincy with a gi rlfriend; 
would that be fair? 

A As far as I remember, yes, sir. 

Q oo you remember what part of Quincy that his 

girlfriend lived in? 

A Out there around Shiloh, I think it is. 

Q In the Shiloh area? 

23 A I think so. 

24 Q And would Shiloh area, part of Quincy, be down by 

25 the Lake Talquin ... 
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8 
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10 

11 

12 

13 

14 

A 

Q 

A 

I would think so. 

The Lake Talquin Road, the - - and I-10? 

I would think so. Yes, sir. 

Q That's the -- so he lived close to -- there's a -

some stores down there at I-10, Lake Talquin, some gas 

stations, correct? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes. 

A Pure gas station and all? 

Yes, sir. 

And his girlfriend lived close to there? 

Somewhere in there·, yeah. Yes, s i r. 

And you're familiar with Clary's Motel? 

No, sir. I don't know where it's at. 

If that's up here in Quincy on the -- off of Pat 

632 

15 Thomas 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. GARCIA: I object to the prosecutor testifying, 

Your Honor . 

THE COURT: No, no, no. I think he's trying to 

refresh his memory. 

You can proceed. 

MR. COMBS: No. I think -- it's cross-examination. 

I can get the hypothetical. 

BY MR. COMBS: 

Q If that's hypothetically up at - - off of Pat Thomas 

here in Quincy, that's a good bit away from the Shiloh exit 
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1 you're talking about; is that correct? 

2 A Yes, sir, as far as -- yes, si r. 

3 Q And you said you, you gave him this money. when 

4 did before Christmas . So how much before Christmas? 

S A Within a day or two before Christmas. 

6 Q And --

7 A It wasn't Christmas Day. It was a day or two before 

8 Christmas . Yeah. I always give it to them. 

9 Q Just a day or two before or ... 

10 A Yeah. 

11 Q · I mean, how many days before? 

12 A Well, as I can remember . As I can recall, it 

13 probably a couple days before Christmas . 

14 Q And do you know what he did with that money 

15 after he 

16 A No, sir. I mean, once I give away money, I don't 

17 know what somebody do with it . I can't answer that one . 

18 

19 

20 

21 

22 

23 

24 

25 

Q Had -- never mind. 

MR. COMBS: I don ' t have any further questions. 

THE COURT; Anythi ng else for the witness? 

MR. TAYLOR: No, sir. 

THE COURT: Thank you, sir, for your time . You can 

step down. 

THE WITNESS : Can I leave? 

THE COURT: Any other witnesses or evidence for 

VERONICA M. GUTIERREZ, OFFICIAL COURT REPORTER 
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the 

THE WITNESS: Can I leave now? 

THE COURT: Yes, sir. 

Any other witnesses or other evidence --

THE WITNESS: I've got to get back out there. 

THE COURT: 

for the defense? 

Any other witnesses or other evidence 

MR. GARCIA: The defense rests, Your Honor . 

634 

THE COURT: All right. Rebuttal witnesses or other 

evidence for the prosecution? 

MR. COMBS: No, sir. 

THE COURT: so, ladies and gentlemen of the jury, 

you have now heard all of the evidence that you're going 

to hear . We ' re going to recess for the weekend, come 

back same time Monday morning. You'll get the jury 

instructions and the closing arguments at that time. 

Remember, it's only natural, your friends, family 

members , acquaintances will be curious about your service 

as jurors. You tell them, when it's all over with, you can 

talk all you want about the case . But until that time, 

you're under strict court orders. 

Don't discuss the case amongst yourselves or wi th 

anyone else. Don't do anything to try and find out about 

the case. Don't try and go find any of the places that 

have been mentioned in the testimony. Don't do any 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

THE COURT: When you and the witness are ready, you 

may proceed, Mr. combs. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

DIRECT EXAMINATION 

BY MR. COMBS: 

Q Sir, would you state your name for the court 

reporter and spell your last name. 

A I'm Sean Neel, Neel, N-e-e-1. 

Q okay. And what's your address? 

A 639 -- 3963 Faceville Highway. 

Q where do you live now? 

A Georgia. It's Faceville Highway. 

Q Faceville Highway up in Georgia? 

A Yes, sir. 

Q 

A 

Q 

A 

Q 

Is that over by the Chattahoochee area? 

Within ten miles. 

within ten miles, okay. 

What's your current occupation? 

I'm an equipment operator. 

oo you have a little business? 

20 A Yes, sir. I work with -- I'm a partner with CJDW, 

21 which we just do land clearing and plot land such as that. 

22 Q okay. so that's kind of a contracting business? 

23 A Yes, sir. 

24 Q And did you what was your former occupation 

25 before you were involved in this business? 
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A I worked for the Florida State Hospital for about 24 

and a half years. Also, on the side, I had Neel's 

contracting, which it was also about the same, you know. I 

just did side work with heavy equipment. 

Q so you worked at Florida State Hospital for a number 

of years? 

A Yes, sir. 

Q okay. At that time, did you live somewhere else 

besides your current address in Faceville? 

A Yes, sir. 

Q where did you live? 

A I lived on the hospital grounds at 439 North 

Boulevard Street. 

Q okay. Is that the hospital, Florida State Hospital 

in Gadsden county? That's where you lived there in 

Chattahoochee? 

A Yes, sir. 

Q okay. In the 24 years that you worked at Florida 

state Hospital, what kind of duties did you have with them? 

A Pretty much 

MR. GARCIA: I'm going to object to the relevance, 

22 Your Honor. 

23 THE COURT: It's overruled. 

24 You can proceed. 

25 BY MR. COMBS: 
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Q what kind of duties did you have? 

A The first 17 years, I worked with horticulture. And 

the last few years, I worked out of the plumbing shop, which I 

was one of our top maintenance guys as far as -- was ahead 

of -- over the inmate work force, sort of. And I kept -

split up, you know, wherever they might be, you know, needed 

to be disbursed. 

Q 

A 

Q 

A 

Q 

Are you married? 

Yes, sir. 

Do you have children? 

I do. 

In the course of your work at Florida state 

Hospital, did you -- did you get to know a man named Zachariah 

Morgan? 

A I did . 

Q How did you get to know Mr. Morgan? 

A Me and Zach's been friends for over twenty years. 

I've known him the whole time. But we would just get to 

talking about fishing and hunting. He liked sports just like 

I did. 

Q so you all had some similar interests? 

A similar interests, yes, sir. 

Q And did you all have occasion where you'd, like, go 

fishing? or you'd go fishing together at times? 

A And that's how it sort of, you know, me and him 
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14 

15 

16 

17 

18 

19 

become just like two brothers, actually. we -- we went to 

fishing together and ended up traveling down south . we 1 ve 

been all over the place fishing, you know, pan fishing. 

Q So you had, then, an association with Mr . Morgan 

outside of the fact that he was just a fellow employee? 

A Yes, sir. 

Q What area of the hospital did he work in? 

88 

A He worked out of the paint shop. He was a painter. 

But right there at the last, all of the maintenance was in -

worked out of the same bui lding. we just dispersed and went 

onto our locations to where we was doing the job, you know. 

Q And where did Mr. Morgan live in the latter years 

that he worked at the hospital? 

A Zach lived in Marianna. 

Q was he married? 

A 

Q 

A 

Q 

Yes; sir. 

Did he have children? 

Yes, sir . 

Besides fishing , did you all have some common 

20 interest in hunting? 

21 A we talked about it. we never went hunting together. 

22 But we definitely , you know, discussed if we you know, we 

23 would take a deer once in a while or whatever. 

24 Q To your knowledge, did he hunt? Did Mr . Morgan do 

25 hunting? 
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1 A He did a little bit, yes, sir. 

2 Q what about yourself, did you get involved in 

3 hunting? 

4 A I love to hunt, yeah. I've hunted all my life. 

5 Q In the fall of 2010, at that point in time, were you 

6 still working at Florida state Hospital in the fall of 2010? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A 

Q 

ves, sir. 

And at that point, did there come up anything about 

an interest in getting deer corn? 

A There did. 

Q And could you explain what deer corn is and what 

it's used for, for somebody who may not know? 

A well, it's just feed. we use the deer corn. A lot 

of people use it for the livestock. we -- you know, I feed my 

deer, you know. 

Q obtaining some deer corn in the fall of 2010, was 

Mr. Morgan also involved in looking for some deer corn to 

18 purchase? 

19 A Yes, sir. 

20 Q And to your knowledge, in the fall of 2010, did 

21 Mr. Morgan end up purchasing some deer corn? 

22 A He did . 

23 Q okay. About how much are we talking about? 

24 

25 

A 

Q 

Four barrels the first time. 

And did you and he -- were you a part of that 
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1 purchase at all? 

2 A Yes, sir. 

3 Q okay. EXplain that to me. 

4 A Zach come to me, and he -- this -- can I bring his 

5 name up, Marvin Cannon? 

6 Q Yes. 

7 A He said he had this Cannon fellow that had some corn 

8 for sale. one of our friends, Joey Mayo, which was over our 

9 carpenter shop at the time, gave zach his number. He 

10 contacted cannon. 

11 MR. GARCIA: Your Honor, I'm going to object to the 

12 hearsay. 

13 THE COURT: sustain on the narrative. 

14 Please rephrase. 

15 BY MR. COMBS: 

16 Q In the -- this purchase of corn, was there, in fact, 

17 some corn that was purchased? 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

Q okay. And was this both of you buying together, you 

and Mr. Morgan? 

A Yes, sir. we got two barrels a piece. 

Q You split four barrels, two a piece? 

A Four barrels. That was the deal. we had to buy 

four barrels, and he was wanting me to buy two, and he was 

going to buy two. If, you know, if I still wanted the corn, 
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so. 

Q The person from whom he purchased it, to your 

understanding, who is it? 

MR. GARCIA: Objection, Your Honor. Hearsay. I've 

got to ask for a source of knowledge. It's 604. 

THE COURT: I didn't hear the whole - - I didn't hear 

the whole question, Mr . combs. 

BY MR. COMBS: 

Q From your understanding, did Mr. Morgan indicate to 

you who he purchased the corn from that you split it? 

A Yes, sir. 

Q And did he -- that information, was it a name or 

simply just the description as to who the person was in the 

relationship? 

A He gave me the l ast -- he gave me the last name. 

Q Cannon? 

A 

Q 

Yes . Yes , s i r. 

Did you know the individual yourself, that he had 

purchased this first bunch of corn from? 

A I never met him. Didn't know him. 

Q After, were you familiar with an individual known as 

Johnny cannon, an older gentleman who was a farmer? 

A Yes , sir. 

Q okay . The -- after this first purchase of corn that 

fall , did it come up, anything about wanting to obtain some 
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1 more corn? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

Q How did that come about? 

A several weeks down the road, and I don't know, you 

know, you know, how many -- I'd say three weeks, maybe four. 

It might have been a little longer, I don't know. I was 

running low on corn. And I had mentioned to Zach I asked him 

if he thought he'd be able to purchase some more. And zach 

said, I don't know, but I'll call my man and see, you know. 

That's how that took place. 

Q so Mr. Morgan was going to be doing that for you? 

A For me. Helping me, yes, sir. 

Q okay. You were the actual -- going to be the buyer, 

but he was going to --

A I was going to be the buyer of four barrels of corn. 

Q okay. And the the seller of the corn, at that 

point in time, did you -- did you all end up paying any monies 

up front before you got any corn on that particular 

transaction? 

A Not the first time, but the second time I did. Not 

the first time. 

Q okay. The first transaction Mr. Morgan took care 

of, and you weren't there, correct? 

A Correct. 

Q The second transaction, you're requesting some more 
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1 corn. was there anything done to pay monies before the 

2 actual 

3 MR. GARCIA: Your Honor, I'm going to -- I have to 

4 impose an objection, Your Honor. 

5 THE COURT: Let's go outside of the jury's presence, 

6 just briefly. Stay seated for now. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Private bench conference as follows:) 

MR. GARCIA: My objection is 

THE COURT: Foundation? 

MR. GARCIA: Foundation. 

THE COURT: Personal knowledge? 

MR . GARCIA: Personal knowledge. 

And what I think we're going to get is this source 

of knowledge is Mr. Morgan . so this really is that it's 

a source of knowledge, step one; and then step two would 

be the hearsay objection. 

THE COURT: Mr. combs? 

MR. COMBS: In the Information -- I'll have to ask 

him about his source of knowledge. I will be glad to. 

It is not being introduced to prove the truth of the 

facts obtained therein, and it ' s being introduced as a 

statement for the effect upon the hearer. 

THE COURT: I'm assuming we're going to find out 

that he thought he was going to get corn and there never 

was any corn? 
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MR. COMBS: Right. 

THE COURT: Objection overruled. Let's proceed. 

(End of private bench discussion.) 

94 

BY MR. COMBS: 

Q Mr. Neel, I believe we're talking now about the 

second purchase of corn. You're dealing with Mr. Morgan; is 

that correct? 

A correct. 

Q And you let Mr. Morgan know you're interested, and 

he's I believe you testified he told you he would check 

with his seller? 

A Yes, sir. 

Q And did it turn out that there was corn available 

right at that point in time? 

A No, sir. 

Q Okay. Did Mr. Morgan relate that back to you? Is 

he the one doing this --

A He related that back to me. 

Q was there anything from Mr. Morgan about paying 

monies up front to be first in line to get corn? 

A Yes, sir. 

Q okay. How did -- tell us about that. How did that 

come about? 

A zach -- when the corn -- when he called and asked 

about that corn, he was told by a certain fellow, I guess I 
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can put it that way. that --

MR. GARCIA: Your Honor. 

THE COURT: I'm going to sustain on the narrative. 

Mr. Combs, let's rephrase the question, please, a 

little bit narrower. 

MR. COMBS: Yes, sir. 

BY MR. COMBS: 

Q when Mr. Morgan -- when you asked him about looking 

for some corn. did you know, just yes or no, did he report 

back to you whether there was corn available at that point in 

time? 

A 

Q 

A 

Q 

Yes, sir. 

And was there corn available right at that point? 

No, sir. 

was there some discussion about possibly fronting 

money to get in line to be the first to purchase corn at a 

later date? 

A Yes, sir. 

Q And did Mr. Morgan then do something like that, 

front some money for the purpose of corn? 

A He did . 

MR. GARCIA: Your Honor, objection. 

THE COURT: It ' s overruled, Mr. Garcia. 

Let's go ahead and proceed, Mr. Combs. 

BY MR. COMBS: 
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1 Q The -- after the -- when Mr. Morgan was fronted some 

2 money, did you give him the money to -- how much money are we 

3 talking about? 

4 A $120. 

5 

6 

7 

8 

Q 

A 

so you were buying four barrels? 

Yes, sir, S30 a barrel. 

Q From your experience in buying corn, was that a good 

price, average price, below average price? 

9 A very reasonable, below average price. 

10 Q Below average price? 

11 A Yeah. A barrel runs generally 45 to S50 a barrel. 

12 Q so you were getting a barrel of this corn at S30? 

13 A Thirty dollars. 

14 Q And I'm afraid I may have missed your response 

15 there. Did you give Mr. Morgan the 120 or did he front that 

16 himself? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A He fronted that at the time. 

Q okay. After that was there some delay, then, 

thereafter, in any later transaction concerning corn? 

A Yeah. It took a few weeks. 

Q okay. At some point in time, were you present with 

Mr. Zachariah Morgan when he made a particular phone call to 

this seller about purchasing corn? 

A Yes, sir. 

Q And how did -- tell us how did that phone call 
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transpire? 

A He actually wanted to use my phone, because he had 

been trying to contact him on his and the guy wouldn't return 

the call. so he come and asked if he could use mine, which I 

let him at the time. Zach 

Q what did -- what did you hear him say on the phone 

as he is making the phone call? 

A Zach made the call, and he called his brother. 

Everybody that knows Zach, he's -- he's just always been like 

that. But anyhow he said, he said, he said. he said, brother, 

he said -- which the fellow didn't answer the phone. He just 

left it on the recording. 

He said, he said, brother, he said, I need -- he 

said, I know it's hard times, he said, but I need one of two 

things. He said, I either need my money back or my corn. He 

said, whichever, it don't matter. so that's what I remember 

him saying within a word or two. 

Q That's roughly, what, the general gist of that, the 

message that was left? 

A Yes, sir. 

Q Now, when Mr . Morgan, the seller that he was 

indicating to you, had -- was involved in this transaction, 

you indicated it was the last name cannon. was he reporting 

it was Johnny cannon, the father? 

A No. He said it was one of his sons. 
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Q one of his sons, okay. 

But at that point in time, you don't know any first 

name at this --

A 

Q 

A 

No, sir. 

-- stage of the transaction? 

No, sir. 

7 Q Thereafter -- and let me draw your attention now and 

8 get to December the 24th, 2010. somewhere around lunchtime 

9 that day, where were you and what were you doing? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

I was at my mother-in-law1 s eating lunch. 

okay. where is that? 

In sneeds. 

okay. oid you have any contact with Mr. Morgan? 

I did. 

And how did that come about? 

zach called me, said that his man had called him. 

wanted to know if he wanted to come on and pick the corn up. 

I told him, I said, Zach, I said, it 1 s Christmas 

Eve. I said, buddy, let's don't do it today. 

And he just -- he just laughed, chuckled like he 

always does. He said, brother, you want your corn, don't you? 

I said, yeah, come on and pick me up. so that's how 

that took place. 

Q okay. Did you meet someplace then? 

A At that time I went on to my house, because that's 
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1 where the four barrels were, and he brought his truck. Which 

2 I called him back and asked him if he wanted to use my truck 

3 and my trailer. He said, no, I'm already hooked to the truck 

4 and the trailer. I'm on the way. 

5 So he got up there. I had four barrels. we put the 

6 four barrels on. He had brought him an extra barrel, a fifth 

7 barrel. 

8 Q Did he indicate then he was going to buy -- wanted 

9 to buy another barrel? 

10 A Possibility. But he said with the aggravation, he 

11 said, if I got to buy it, I'll buy it. He said, but through 

12 all this aggravation, he said --

13 MR. GARCIA: Your Honor. 

14 THE COURT! It's overruled. 

15 You can proceed, Mr. combs. 

16 THE WITNESS: He said, through all this aggravation, 

17 he said -- he said, maybe -- he said, I'm going to see 

18 where my man's heart is. That's just the way he put it. 

19 BY MR. COMBS: 

20 Q But he -- there was a fifth barrel then that was 

21 loaded -- was on the trailer? 

22 

23 

A 

Q 

Yes, sir. 

okay. so what kind of truck did Mr. Morgan drive at 

24 that point? 

25 A Zach got a green King cab Ford Rancher . 
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1 Q okay. so did you all use a trailer then? Did he 

2 have a trailer in which the barrels were --

3 

4 

s 
6 

7 

8 

9 

A He did. 

Q And after he picks you up at your residence and you 

load your four barrels with his one barrel, what was the plan 

at that point in time? 

A To go purchase the corn. 

Q And where were you going to go? 

A We was headed -- at the time, I don't think I 

10 actually remember the exact. I knew it was in the Greensboro 

11 area. But Zach didn't discuss exactly where we was going 

12 until we was en route. But as we was in route, he let me know 

13 that we would get off at 267 and cross over to -- you know, he 

14 didn't know if the man would either be at the BP Station or 

15 the Pure Gas Station, which is next door. 

16 so, and he also let me know --

17 THE COURT: Let me just stop you right there. 

18 Mr. combs, your next question . 

19 

20 

THE WITNESS: I 1 m sorry. 

THE COURT: That's okay. 

21 Go ahead, Mr. combs . 

22 BY MR. COMBS: 

23 · q In the course of that, you all were going to a 

24 location . You were going to meet the individual that was 

25 involved in this corn transaction? 
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Yes, sir. 

And were you going to meet him where the corn was or 

was there something else where you were going to have to pick 

him up? 

him. 

A we met him right there, had to pick him up and take 

Q 

A 

YOU had to pick him up? 

uh-huh. 

9 Q okay. so you were going to a location to pick up 

10 the guy to go get the corn? 

ll 

12 

13 

14 

15 

16 

17 

A correct. 

Q okay. And the best of your understanding of where 

you ended up, you said you were at, what, 267, Lake Talquin 

Road off of I-10? 

A 

Q 

A 

Yes, sir. 

Okay. At one of the stores? 

At the Pure Store, the fast food or whatever. 

18 Q Now, at this point in time when you're with 

19 Mr. Morgan, do you have any contact with this guy you're going 

20 to meet at all? Is there any phone calls or anything like 

21 that? 

22 

23 

24 

25 

A 

Q 

A 

Q 

No, sir. 

when -- did you have your wallet with you that day? 

Yes, sir. 

Did you have any money with you that day? 
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A 

Q 

A 

Q 

No. I had one dollar in my front pocket, sure did . 

okay. Because the transaction had already occurred? 

Yes, sir. 

Your knowledge of Mr. Morgan , did he normally have 

cash money with him? 

A Yes, sir. He was just like myself. He worked a 

second job, and it was nothing uncommon for him to have some 

cash on him. 

Q And we•re talking about some cash. You only had a 

dollar on you. Are you talking about just a couple of 

dollars? 

A He might have had a couple hundred, $300. And it 

wasn't uncommon for me to have it on me . I didn't that day, 

but it wasn't uncommon for neither one of us, you know. 

Q so it was quite common for Mr. Morgan to carry $200 

in his wallet? 

17 MR. GARCIA: Your Honor, it's asked --

18 THE COURT: sustained. 

19 MR. GARCIA: And leading. 

20 THE COURT: sustained. 

21 Go ahead. Your next question, Mr. combs. 

22 BY MR. COMBS: 

23 Q when you got to the store off of Lake Talquin, what 

24 happened at that point in time? 

25 A we pulled up there. zach wasn't sure -- we pulled 
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1 up to the Pure store. He wasn't sure if he was going to meet 

2 him there. And I think -- I'm not 100 percent sure, but I 

3 believe he tried to reach him on the phone. But he wasn't 

4 sure we was going meet him there or at the BP Station. 

5 

6 

Q 

A 

As soon as you pull up to that area, what occurs? 

we pull up there and stop. we sat there, I mean 

7 just briefly, maybe for a minute or two. Then we see somebody 

8 walking down the side street there. And I told zach right 

9 off, I said, that's your man right there. I mean, it was not 

10 way off, but, because he looks similar, you know, a lot like 

11 his father. Because he asked me, how do you know? I said, he 

12 looks a lot like his father to me, you know, with his build 

13 and everything. 

The man that was walking towards you? 

Yes, sir. 

14 

15 

16 

Q 

A 

Q And the -- and at that point in time, was there 

17 anybody else there with him? 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Yes, sir. 

nvo individuals, then? 

TWO individuals. 

Were they walking towards --

The truck. 

What happens as they come up to the 

They come on across from my side to 

25 went straight to Zach. 

truck? 

zach's. 
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Q What happened when the two individuals get up to 

Mr. Morgan? 

A when they get to Mr. Morgan, I'm probably the first 

one that said something. I looked at -- can I call his name? 

Q Yes. 

A I looked at cannon and I said, man, you look just 

like your father. 

And he said, you know -- he looked down and smiled. 

He said, you know my father? 

I said, yeah, man. I said, I ' ve known him for 

11 years. 

12 

13 

Q But that was actually the first time you had ever 

met this individual that --

14 A Every time -- it was the first time I had ever met 

15 him. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q The other individuals with him, had you ever seen 

that man before, know anything about him at all? 

A Never. 

Q what was the nature of the conversation when 

Mr. cannon and this second individual go over to Mr. Morgan's 

side? 

A well, Zach was one of the first ones that -- I mean, 

after I said what I had to say, Zach told him, before anything 

was even said, he said, brother, I ain't got room for nobody 

else. Which we sitting in a king ranch four-door, you know. 
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1 And the cannon fellow said , he said, he said, oh, 

2 come on. He said, he's my cousin from New York. He says , 

3 just down for the holidays . He said , I ' d like for him to ride 

4 with us . He can help us out a little bit. 

5 You know, zach told him no a couple times, but then 

6 he finally give in to him. And he asked me if I'd help him 

7 pick up some stuff that was laying in the back seat so he 

8 would have room to get in with us. 

9 Q so you all had -- Mr. Morgan had a King cab truck 

10 that had seats in the back? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A Yes, sir . 

Q When you say you had to pick up some stuff, were 

there vari ous types of objects back there? 

A It had been cool, and Zach would lay hi s jackets 

back there . He ' d have a, sort of a going out jacket, and he'd 

had one he worked in, and you know, a few newspapers layi ng 

around. It wasn't a pile of stuff, but it was a little, you 

know, a little stuff on the floor and stuff laying around. 

Q Did you all have to move some of the stuff to 

accommodate, then, the two individuals? 

A He asked me to help hi m out. And I reached back 

there behind me. And I was stacking some stuff right there in 

the middle , you know, so they could set on each side of the 

24 backseat. 

25 Q In the course of that , do you have any recollecti on 
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about a filet knife? 

A I didn't to start with. Zach, he got out of the 

truck and went around, and he was helping pick up. And I'm 

going to say he picked it up out of the floor, because I 

didn't see him pick it up out of the seat. But he comes back 

around the truck with it and puts it in the console, you know. 

Nothing said. He just sets his knife in the console. 

Q Now, this particular truck, is this the type of 

truck that's got, like, bucket seats, and then there's a gap 

in between the two bucket seats? In other words, it's not a 

bench seat; is that correct? 

A 

Q 

That's correct. 

okay. The -- after making this room, then do the 

14 two individuals get in the vehicle? 

15 A They did. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

okay. And was Mr. Morgan still driving the vehicle? 

He was still driving. 

okay. And where were you located? 

A I was sitting in the passenger's seat. 

Q The two individuals that got in the vehicle, where 

did they sit? 

A Anton McMillian sat behind Zach Morgan, and Marvin 

cannon sat behind me. 

Q Now, the individual you're now referring to as 

Marvin cannon, is he -- is he in the courtroom here today? 
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1 A He is 100 percent in this courtroom. He's sitting 

2 right there (indicating). 

3 

4 

s 

Q 

A 

Q 

Is that the individual seated over here -

That's him. 

-- at the counsel table, in the gray suit and the 

6 red tie? 

7 A That is correct. 

8 MR. COMBS: Your Honor, if the record would reflect 

9 the witness identified the defendant, Marvin cannon. 

10 THE COURT: YOU may proceed. 

11 BY MR. COMBS: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Now, at that point in time, you've learned his name 

subsequent to this; is that correct? 

A Yes, sir. 

Q okay. And the same as the other individual that he 

identified as his cousin and you said was Anton McMillian, is 

that something you learned later on as to 

A At a later date. 

Q But when you start driving, then, or when Mr. Morgan 

starts driving off, do you have some recollection where you 

all -- what happened at that point? 

A I had heard the corn was in the Greensboro area, so 

I didn't know exactly where. But, yeah, we left there. He 

told us to get on the Interstate. 

Q Okay. Who's he? 
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zach -- cannon. 

Mr. Cannon is the one. Is he -

cannon. 

-- the one doing the directing? 

He was, correct, 100 percent. 

How familiar are you with that area of Gadsden 
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7 county? Besides the interstate, any of the side roads or back 

8 roads, are you that familiar with them? 

9 A Do not know it at all hardly. 

10 Q so as you -- to drive off, then, is Mr. cannon doing 

11 the talking? 

12 

13 

A 

Q 

He was. 

During that point until the point in time you arrive 

14 at the location, what kind of discussion or conversation 

15 occurs in the truck? 

16 A we was having friendly conversation the whole entire 

17 time. we -- we brought up the fact that, you know, I had a 

18 little business with some equipment . and zach told a little 

19 bit about what he had done. And about -- you know, we -- me 

20 and Marvin would talk about the -- his daddy owning the John 

21 Deere tractors, and you know, just friendly conversation, you 

22 know, throughout the route. 

23 Q Mr. MCMillian, the individual that was seated behind 

24 the driver, Zachariah Morgan, did he participate in some of 

25 that discussion? 
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A He did participate, yes. 

Q Did you -- in the way he presented himself, did you 

have any get any opinion about his mental capabilities at 

that time? 

A At that time --

MR. GARCIA: Object to relevancy, Your Honor. 

THE COURT: wait. sustained on the foundation of 

expertise, Mr. combs. If you would please rephrase. 

BY MR. COMBS: 

Q would -- did you end up having any discussions with 

Mr . McMillian at all about anything? 

A Yes, sir. 

Q 

A 

what kind of things did you all talk about? 

well, there were several things that I probably 

15 don't remember, but there was one in particular thing that 

16 stuck with me. That's when zach was telling about me I have a 

17 little business, Neel's contracting, and that -- some of the 

18 things I had done. And he just spoke up. Nobody said nothing 

19 to him. And he said, oh, yeah. He said, he wanted to know if 

20 I had a job that -- you know, a job for him, you know. 

21 I said, no, man, it's right here at the holidays. 

22 Ain't a lot going on. I said, I'm pretty much handling things 

23 on my own . 

24 And, you know, he said that he had wanted -- he was 

25 wanting to get back down this way, that, you know, he needed a 
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1 job. And I said, I just ain't got nothing at this time, but 

2 I 1 m going to keep you in mind. 

3 And he just smiled. He said, I'm a hard worker. 

4 I said, all right , I'm going to keep you in mind, 

5 you know. That's how that took place. 

6 Q was there also some discussion as you all were 

7 riding, about hunting and things like that? 

8 A we talked about hunting and, I guess -- I can't 

9 remember fishing, but we did talk a little bit about the 

10 hunti ng. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Do you remember if the two -individuals that you 

picked up, the one you have identified as Marvin cannon, and 

the other as Anton McMillian, were they -- do you recall any 

jackets that they were wearing? Any type of coats they were 

wearing on this Christmas Eve day? 

A Marvin cannon is the only one I remember, because it 

was so bulky. He had on an L.A. Laker jacket. 

Q oo you know, do you recall anything about a jacket 

being worn by Mr. Antone McMillian? 

A I don't, no. 

Q At the time that you're driving, I assume, as you 

say, he went onto I-1O . Did you get off of I-1O at some 

point? 

A Yes, sir. 

Q okay. Are you real familiar at all with that area? 
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1 A Not familiar at all, you know. All I know is we 

2 ended up on Flat creek Road. 

3 Q when you get off of I-10, is Mr . Marvin cannon still 

4 doing the directing as to where everything is going? 

S A He is. on every turn he told us exactly where to 

6 go. 

7 Q At some point in time, did you all have to turn 

8 around? 

9 A Yes , sir. 

10 Q Tell us about that. 

11 A once we hit the Flat creek Road headed back toward 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Highlife , which would be headed west from where we come on, we 

went past the site of where everything happened . I've been 

back up there since, so I sort of know. It's a little over 

two miles . And he asked us to turn around at that time. 

Q so you end up turning around. You end up then on 

Flat -- what later turned out to be Flat creek Road? 

A Yes, sir. we turned around off of Flat creek Road. 

we headed down Flat creek Road, headed west. we turned around 

and headed back east after we had went two miles, a little 

over two miles down past where all this took place. 

Q so you turn around on Flat Creek and head back east. 

okay. What happens? Do you as you -- do you get to a 

place where you turn off Flat Creek Road? 

A Yes, sir. 
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Q okay. Tell me about that. 

A As we're coming up, you can see the railroad tracks 

inside, Zach actually asked him, he said, brother, you work in 

this area? 

He said, how in the world did you, you know, you go 

this far down the road and not realize where we're supposed to 

7 be turning? 

8 And he played it off, oh, we was talking. And, you 

9 know, he said, it just slipped my mind. 

10 Well, he said, it's right up here. 

11 we crossed over the railroad tracks, and we coming 

12 up on the treeline on the left-hand side, and there's a pond. 

13 And Zach mentioned the pond. He smiled. He said, oh, got a 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

pond on the property. 

He said, oh, yeah, there's another one behind that 

one. And he asked him about the fishing. And that's the only 

time he mentioned the fishing . 

He told us where to turn. 

Q The area you turned off of Flat creek, could you 

describe what kind of road this is? 

A It's a little pig trail dirt road in between fields 

in an old home place -- I mean, it's an old home place. 

Q All right. Kind of a grownup wooded area now? 

A 

Q 

Yes, sir. It's real growed up. 

so when you all turn off of the -- off of Flat Creek 
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1 onto this dirt road, what -- what happens then? 

2 A Just as we turned off on the dirt road, nearly 

3 immediately, I hear him fumbling in his jacket back there. 

4 Q Then you say -- when you say, him fumbling. who are 

S you referring to? 

6 A Marvin cannon, without a doubt. 

7 Q Now, he's seated behind you? 

8 A . He's seated directly behind me. 

9 Q Is this something you see or you just hear? 

10 A The only thing I see is Anton McMillian. I'm sort 

11 of looking back. You know, I had been talking with him, and 

12 it just caught my attention, too . so I'm looking back. I 

13 never turned all the way around because Zach did. Zach turned 

14 around and looked dead at him, like, what you doing: but he 

15 didn't say nothing. 

16 Q so you -- you hear Mr. cannon doing something in the 

17 back. And does he hear him saying anything after he -- after 

18 you make the turn? 

19 A cannon, he the time Zach looks back at him -- I 

20 mean, because it's just a short distance where we make our 

21 final turn. And -- and I can't tell you on footage or 

22 anything . But anyhow. as zach looks back at him, he --

23 Zach -- or cannon faked -- I say faked, because I don't know 

24 whether he had a cell phone or not. But he made out like he 

25 got on the phone. And he -- and I overheard him asking if the 
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1 

2 

3 

4 

Q so he was making a conversation that you interpreted 

to be --

S MR. GARCIA: Your Honor, I'm going to object to 

6 leading. 

7 THE COURT: rt's sustained. Rephrase. 

8 BY MR. COMBS: 

9 Q From what he was saying, was he speaking as though 

10 he was on the phone talking to somebody? 

11 A correct, correct. 

12 Q Did you -- but you say you didn't turn around and 

13 see that yourself? 

14 A I didn't look at him, no. 

15 Q All right. Now, you did say in reference to your 

16 position -- now, if you're turning off this Flat Creek and 

17 onto this dirt road, how were you positioned in reference to 

18 Mr. Anton MCMillian? 

19 A Y' all might say it another way, but I felt like I 

20 was quartered around looking at Anton McMillian right here . 

21 

22 

Q 

A 

So --

He was behind me, you know, behind Zach. so r just 

23 sort of turned around and turned my head where I could see. 

24 Q so you're looking at Anton McMillian as you're 

25 turned in the seat when you all turned down into the dirt 
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Yes, sir. 

3 Q okay. There's this statement made by Mr . cannon , 

4 something about a tractor. what happens after that? 

5 A After the tractor, after he makes the statement on 

6 the phone, actually, he tells zach to make that turn, you 

7 know. And then 

8 Q so is this another turn off the -- off the two rut 

9 road onto into an area? 

10 

11 

12 

A Behind, yeah. Behind the old h9me place. 

the old house that's there, yeah. 

Q And does Mr. Morgan make that turn? 

Behind 

13 A Yes , sir. He swings wide . we never quit rolling. 

14 He swings wide. And at the time -- I mean, because this all 

15 happened and bang- bang. zach had his eyes on him, but he took 

16 his eyes off of him as he's making the turn. 

17 Q And then after as Mr . Morgan is making that turn 

18 and you're sitting there facing towards Mr. Anton McMillian , 

19 what happens at that moment? 

20 A As we making the turn, and as soon as we make the 

21 turn where I just took a glance over, you know, behind the 

22 house -- which is growed up . You can't see a lot . But , 

23 simultaneously, I could hear him make a move in that backseat. 

24 I mean, like something tore loose in the backseat, and I'm 

25 being hit . He hit me the first time, stuck me , stabbed me. 
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Stabbed you? 

Yeah. 

okay. where were you stabbed? 

4 A I was stabbed twice in the neck right here 

5 (indicating). 

6 Q Now, at the time that that occurs, what's Anton 

7 MCMillian doing? 
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8 A Anton McMillian wasn't doing nothing at the time. 

9 Q were you -- you had been looking right at him? 

10 A I'm looking right at him. Yeah. I know -- I know 

11 he didn't do nothing, not at that time. 

12 Q The -- you say all of a sudden you get stabbed. You 

13 feel I assume you feel some pain? 

14 A oh, it ain't no doubt. I felt it when it hit me, 

15 yeah. Yes, sir. 

16 Q Did you see -- could you see around the seat at all 

17 at Marvin cannon and say that he was the one that was stabbing 

18 you? can you say that? 

19 A I couldn't. r cannot say that. 

20 Q okay. But Mr. Morgan, he was driving the vehicle. 

21 was he doing any stabbing of you? 

22 A No, sir. 

23 Q okay. Mr. Anton McMillian was seated behind 

24 Mr. Morgan, at the point in time that you're getting stabbed, 

25 is Mr -- can you tell whether or not Mr. Anton MCMillian is 
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1 the man with the knife that's stabbing you at all? 

2 A He was not. I could tell 100 percent. No. 

3 Q So that left only --

4 A The one that sat --

5 MR. GARCIA: Your Honor 

6 THE WITNESS: The one that sat directly behind me. 

7 BY MR. COMBS: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Is the stabbing motion, does it come up, like, 

around the seat and hit you? 

A No, sir. It was like he -- he shifted. when I 

heard him move -- and me thinking back at it, I mean, I know 

that's what took place. He shifted in the seat where I guess 

he could line up with me, and he stuck me from the side. I 

don't know if he's right-handed or left-handed or what, but 

all I can tell you is that's what he did. 

Q were you able -- at the time that you get stuck, do 

you look back at him at all? or what happened? Now, try to 

tell us what happens at the point in time you get stuck or 

stabbed. What happens next? 

A As I'm being stabbed, as I'm being hit the first 

time -- I mean, because it happened. I'm telling you, it's 

bang-bang. As I'm being hit, zach just all of a sudden looks 

over. He looked dead at, and I could tell he was looking into 

his eyes. He looked dead at him and went to hollering, like, 

you know, you're being -- he knew that I was being stabbed, 
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and I don't know what he thought, he was next or whatever, but 

he knew I had been stabbed, and he went to holler, zach Morgan 

did. Yeah. 

Q And now, you got stabbed more than one time? 

A TWice. 

Q TWice. Was it in the same general area? 

A As I'm being hit -- and I was already -- I felt 

funny about things because of the things that was taking 

place. It was like I was a little bit alert, but I didn't 

think never in my wildest dreams, think nothing like that was 

11 fixing to take place. But as I'm being hit and Zach's 

12 hollering, he -- Zach simultaneously floored that truck. I 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

mean, I can still hear the engine revved up. 

And, anyhow, at that time, I'm moving constant. I 

went straight for the butcher knife that was sitting in the 

console straight for the door handle. And about half the 

distance between there and that barn, when I got hit -- he's 

hitting me again, because, I mean, it don't take long. 

And I made a swing. As I'm going out the door, I 

don't know if he lifted up on me just a little bit or what. I 

don't know if that allowed him -- me a little bit of time, but 

I dove out the vehicle. As I'm diving out of the vehicle, I 

can still hear the hollers from Zach Morgan as I'm exiting the 

vehicle. I don't know what took place there after that. 

Q So that's all happening relatively simultaneous? 
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A 

Q 

A 

Q 

oh, simultaneously, everything, yeah. 

And so you get stabbed twice in the neck area? 

Uh-huh. 

okay. And when you dive out of the vehicle, the 

vehicle is now moving? 
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A oh, it's all over the place. It's dirt. It's just 

fishtailing everywhere. 

Q when you dive out of the vehicle, what happens? 

A well, I'm turning flips that probably somebody my 

size shouldn't be turning. But, anyhow, I lose my shoes, my 

hat, the knife that was in my hand. I jump up. I'm nearly 

running before I hit my feet good, if that makes sense. I 

mean, I can near about just see it. 

I get on my feet and I'm headed back the same way we 

come in, because I didn't know where in the world -- even that 

there was a house next door. But anyhow, I can remember 

grabbing my neck and blood come through every one of them 

fingers . And I thought to myself, Sean, you going to bleed to 

death. You've got to get help for you all. 

so, because, you know, I had that thought of turning 

around and helping zach, but I knew there was just no way I 

could at the time or nothing. 

I heard, as I'm running to the end of that little 

old road, the truck actually crashed, probably as I ' m getting 

on my feet, and I'm running back to the road. I look back, 
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1 because my mind is, hey, I'm the witness of what's taking 

2 place. They going to finish me off. so I'm figuring one of 

3 the two is behind me, but they weren't. There wasn't nobody 

4 behind me at the time. 

S Q so you look back and you see the vehicle. Is i t 

6 backed up close to the shed at that point in time? 

7 A Next to what I'm going to call as an old car shed, 

8 it had a pecan tree about that big around, growed up right 

9 dead center of it. And Zach plowed straight into it. 

10 Q At the time that -- after you get up and start 

11 running in the opposite direction, you look back. oo you 

12 recall if the truck -- did it appear to you it had already 

13 

14 

struck the tree? 

A The tree. And I actually heard it. The truck 

15 struck that tree, yeah. 

16 

17 

18 

19 

20 

Q 

after? 

A 

that1 s it. 

Q 

But you don't see anybody at that point in time 

commotion, you know, with the truck and all, and 

But I don't see nobody. 

where do you go at that point? 

21 A I run to the end there and take a left on that 

22 little pig trail road just like I'm headed straight back to 

23 Flat creek Road, which I ain't -- I don't know how far that 

24 is. It ain't real far. And I'm running sideways down the 

25 road, and you know, I'm feeling real faintish. I almost laid 
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1 down in that little bit of sage. And I said, no, you better 

2 not lay down, because, you know, it would have been a matter 

3 of time. 

4 But, anyhow, I continue to run. I never stopped. 

5 Got to the road. I looked both ways and nothing coming, and 

6 my heart liked to have stopped because I was looking for some 

7 help. But I glanced back to my left, and there was an old 

8 house over there with people in the yard. It was like a bunch 

9 of angels to me . I never quit running across that road. Run 

10 down through the ditch. Run toward the gate. 

11 And I'll let you go from there. 

12 Q okay, sir. And the folks that you went running to , 

13 did you eventually find those to be the Renfroes? 

14 A The Renfroes, yes, sir. 

15 Q Did you know them at all at that point in time? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Never met them. 

Q okay. At the time that you're running up to them, 

you're barefoot and apparently bleeding fairly profusely? 

A uh-huh, uh-huh. 

Q Are you calling for help or yelling for them? 

A Yeah, I was. I was hollering, telling them to the 

best of my knowledge, because I felt like, at any time, I was 

going to be passing out . so I was trying to tell them as 

plainly as I could what was taking place. 

Q Do you remember trying to tell them about -- that 
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you had been stabbed? 

A I did. 

1 

2 

3 

4 

5 

6 

7 

8 

Q okay. Did you indicate to them that there were two 

men involved across the road? 

A And I don't know 100 percent if I told them I was 

stabbed or what. Because, I mean, I really didn't know what 

hit me, but I know that I was stabbed with something. 

Q Do you -- did you indicate to these folks that you 

9 had a friend that was back there? 

10 MR. GARCIA: objection, Your Honor. 

11 THE COURT: It's overruled. I think there's an 

12 adequate foundation. 

13 You can proceed. 

14 BY MR. COMBS: 

15 Q Did you tell these folks that there was somebody 

16 besides you back at the -- across the road? 

17 A Almost immediately, yes, sir. I told them I had 

18 been stabbed by the two fellows, and that -- that I had my 

19 friend who was still over there. He was a good man. He was 

20 being -- I know that he was suffering the same fate, that he 

21 needed help. That's just what I told them. 

22 Q And to your understanding, did the individuals you 

23 run to, the Renfroes, start taking action, calling 911 and 

24 things of this nature? 

25 A They was on the phone. They had heard something in 
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the wood line over there and seen a -- we11, that's seen a 

tree move or whatever. But anyhow, she was already on the 

phone, already made the 911 call. And this woman meets me. 

she comes out running and meets me at the corner of the road 

at the gate post, you know. And here it is, I•m bleeding, 

running sideways. But she come to my aid to help. And she 

was -- like I said, she had done dialed 911. So, yes, sir. 

Q so did they -- those folks, then, start trying to 

tend to you before an ambulance got there? 

A They did. They brought a towel. Her daughter run 

straight in and got a towel, and come out and was keeping 

pressure on my neck. 

Q Now, thinking back, while you were there across the 

road of Flat creek Road, did you ever see anything else or 

anybody else on the other side of the road from where you had 

just come running from? 

A Right then? 

Q At some point in time after you got to the Renfroes, 

did you see somebody else? 

A 

Q 

Yes, sir. Yes, sir. 

okay. Tell us about that. 

22 A well, I was over on the -- I guess I was sitting on 

23 the steps. I'm not sure exactly where I was at the time. 

24 Because they'd try to keep me down and I'd jump right up, you 

25 know. But Mr. Sterling or A.J., one of the two of them, Alan 
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Parrot, one of the two of them said that there's one of them 

right there after they had brought out some --

MR. GARCIA: Your Honor, objection. 

THE COURT: It's overruled. 

THE WITNESS: some firearms. And I glanced over 

there, just took a glance. I mean, I was out of it , so I 

couldn't tell you 100 percent who it was. 

BY MR. COMBS: 

Q Did -- to the best of your belief, at this point in 

time now, you say there's a -- was it one of the two men that 

was in the truck, would you say? 

A I would say so, yes, sir. 

Q And which of the two men, based upon the distance 

and your -- would you believe it to be of the two? 

A well, with me thinking it over, and right now -- you 

know, at a distance, which I'm nearsighted anyhow, but Anton 

MCMillian is the one sort of trailing me. rt was like, to me, 

he was trailing me, you know. 

Q And where did you actually see him physically 

located at that point in time? 

A He was somewhere within the edge of the field or 

that road, same path I come out of. 

Q okay. so you had run back down the road. vou all 

turn in off of Flat creek Road. And after you cross there, 

you see a figure that you believe --
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MR. GARCIA: 

THE COURT: 

BY MR. COMBS: 

Your Honor, objection. 

It's leading. Please rephrase. 

4 Q This individual, did he -- that you observed and 

125 

5 believed to be Anton McMillian , did he stay at that did he 

6 come across the Flat creek Road towards you all? 

7 A No, sir . But after -- after the glimpse that I 

8 took, they -- they was sort of -- you know, they was taking 

9 care of things, and I just I, you know -- I don't know what 

10 I was thinking after that. I don't really remember. I don't 

11 remember seeing him go back. I don't -- I don't know. 

12 Q okay. so he didn't come out any further after you 

13 or anything like that? 

14 A No. 

15 Q And at some point in time, did ambulances arrive and 

16 take you to the hospital? 

17 A Yes, sir. 

18 Q And did you receive some treatment there? 

19 A I did . 

20 

21 

Q 

A 

okay. Any residual effects of the stab wounds? 

Other than when I turn my neck, I feel a lump. I 

22 don't know if it's scar tissue or what, but there's -- yeah . 

23 Q At some point later on in the investigation, did you 

24 have contact with the Gadsden county sheriff' s Department? 

25 A I did. 

SUE ELLEN MELLO, OFFICIAL COURT REP0RTER 



Page 948

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

126 

Q Did they end up taking a statement from you as to 

the events that occurred, and you tell them what you knew? 

A Yes, sir. 

Q I'd like to show you just a couple of photographs 

which I have marked as state's EXhibit No. 33. 

MR. GARCIA: can I see what he's showing the 

witness. 

THE COURT: 

MR. GARCIA: 

THE COURT: 

MR. COMBS: 

You may, of course. 

Thank you. 

Is this a composite? 

This is 33-A and 33-B. 

BY MR. COMBS: 

Q In taking a look at these two photographs, the 

individual we see in these two photographs, can you identify 

who that is? 

A 

Q 

A 

Q 

That's me, yes, sir. 

was this after you had been treated and sewed up? 

(Nods head up and down.) 

Okay. Does that reflect the wounds that you 

20 received on December the 24th, 2010? 

21 

22 

23 

24 

25 

A Yes, sir. 

Q was that done -- taken by the sheriff's Department 

when they were doing their investigation? 

A Yes, sir. 

Q There's been -- the individual that we've referred 
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1 to as Zachariah Morgan, I'd like to show you what I would now 

2 have marked for identification purposes as 51-A, and ask you 

3 simply, just can you identify the person depicted in State's 

4 51-A? 

5 

6 

A 

Q 

zach Morgan. 

And that's the individual that was driving the truck 

7 at the time on December the 24th, 2010? 

8 A Yes, sir. 

9 Q Do you recall later, in the course of the 

10 investigation, being asked to look at a photographic lineup by 

11 the sheriff's Department to see if you could identify the two 

12 individuals that were involved in this particular case with 

13 you? 

14 

15 

A Yes, sir. 

MR. GARCIA: Your Honor, I'm going to object to a 

16 prior consistent statement. 

17 THE COURT: Maybe we should do some work outside 

18 your presence. It's about five minutes to 12:00. 

19 Perhaps this is a decent time for us to take a lunch 

20 break. 

21 Mr. Combs, Mr. Garcia, do you think? 

22 MR. COMBS: That will be fine, Judge. 

23 THE COURT: I think there may be some dispute about 

24 the lunch schedule. Give me just a couple of minutes 

25 with the lawyers, and we'll see if maybe we can't press 
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1 on for a few more minutes. so just be patient with me. 

2 Come on over here, gentlemen. we don't need to be 

3 on the record, I don't think, to talk about lunch. 

4 MR. GARCIA: No. 

5 (sidebar without the court reporter.) 

6 THE COURT: Like I said, we're going to take our 

7 lunch break. Take one hour. Remember, don't discuss the 

8 case amongst yourselves or with anyone else. one hour, 

9 come back straight-up 1:00. 

10 THE BAILIFF: All rise. 

11 (Jurors exit courtroom.) 

12 THE COURT: Be seated, everybody. 

13 Mr. Garcia, the objection with regard to the photo 

14 lineup issue? 

15 MR. GARCIA: The objection, it would be a prior 

16 consistent statement. His identification outside the 

17 courtroom is hearsay. It's a statement he makes out of 

18 court. He testifies in court that he identifies 

19 Mr. cannon. The fact that he identified him some other 

20 time consistent with this time is a prior consistent 

21 statement. I would suggest it is inadmissible. 

22 THE COURT: Mr. Combs. 

23 MR. COMBS: Judge, it's the state's position that 

24 under the 90 -- I have to look it up here --

25 identification by a witness is an exception to the 
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1 hearsay rule. 

2 MR. GARCIA: statements of identification? 

3 MR. COMBS: Yes. Statement of identification. 

4 THE COURT: My experience with the index of 

5 Professor Ehrhardt's book is that it is the weakest part 

6 of his book. You can never find what you want when you 

7 want it. 

8 MR. COMBS: 81.9. 

9 THE COURT: Thank you. 

10 Do we have a time frame when he did the photo I.o.? 

11 MR. COMBS: I will be presenting that. I'm not 

12 offering it into evidence right now. I'm only having him 

13 identify it's not -- I'm not at the point of offering 

14 it into evidence. I'm only having him identify his 

15 signature. 

16 THE COURT: All right. Fair enough. 

17 MR. COMBS: say this is, you know, this is my 

18 signature. 

19 MR. GARCIA: well, it was more than just identifying 

20 his signature. The predicate question was later on in 

21 the investigation, did you have an opportunity to look at 

22 the photographs? I mean, it's more than just 

23 identification of a signature. He's already told the 

24 jury. The jury knows that he was shown the photograph. 

25 THE COURT: It looks like it's admissible to me 
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1 under 801.9 anyways. so do you want to be -- do you want 

2 to be heard anymore? 

3 MR. GARCIA: No. I made my objection , so prior 

4 consistent statement, I object. 

5 THE COURT: I'm going to overrule the objection, and 

6 we'11 take our lunch break. 

7 Is there anything el se that we need to address at 

8 this time? 

9 MR. COMBS: No, sir. I intend to have him identify 

10 a few other articles that I'm not offering yet, just the 

11 photograph. 

12 THE COURT: Predicate. 

13 MR. COMBS: Predicate stuff for when my officers get 

14 here. 

15 THE COURT: well , all I can do is see if there's an 

16 objection . If there is, we'll resolve it at that time. 

17 MR. COMBS: okay. 

18 THE COURT: Thank you , folks. we'll see you at 

19 1:00. everybody, please be prompt . You're stil l under 

20 the rule. Don't discuss the testimony with anybody. 

21 THE WITNESS: Yes , sir. 

22 (Lunch break taken.) 

23 (This concludes volume I of jury trial. ) 

24 (Proceed to volume II . ) 

25 
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1 PROCEEDINGS 

2 THE COURT: Stay seated . Have a seat . Be seated . 

3 All right . Got to get everybody to come on in and get 

4 settled , get settled down, got to go to work. 

S State of Florida v. Marvin Cannon 2010-CFB-663. 

6 Anything else before we bring in the jury? 

7 MR. COMBS: No, sir . 

8 THE COURT: whenever you're ready, Deputy, you can 

9 bring them in . 

10 (Jury returned to the courtroom at 1:02 p.m.) 

11 THE COURT: come on in and get sat down. All right. 

12 Be seated . Be seated. Have a seat, everyone. Be 

13 seated. All jurors are present. 

14 Mr . combs, whenever you're ready, you may proceed . 

15 Mr . Neel , you're still under oath. 

16 whereupon, 

17 SEAN NEEL 

18 was called as a witness, having been previously duly sworn , 

19 was examined and testified as follows : 

20 DIRECT EXAMINATION (CONTINUED) 

21 BY MR. COMBS! 

22 Q Mr. Neel, I believe that when we left off I was 

23 going to show you two exhibits marked items 35 and 36 . Just 

24 taking a look -- well, let me ask you a predicate. After you 

25 got out of the hospital, I understand you met with the 
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1 sheriff's office? 

2 A Yes, sir . 

3 

4 

s 

6 

7 

8 

9 

10 

Q And did they take a statement from you as to the 

events that occurred on the 24th of December? 

A They did . 

Q And in the course of your meeting with Investigator 

Maxwell, did he show you some photo lineups of two 

individuals? 

A He did. 

Q And in the course of that did you make a selection 

11 and mark on the photo, the photo lineups, the pictures you 

12 were selecting? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

Q I ' d like to show you what's marked for 

identification purposes as State's Exhibit Nos. 35 and 36. 

The markings on these 35 and 36, do you recognize those 

markings? 

A 

Q 

A 

Q 

Yes, sir. 

Are those yours? 

My i nitials . 

Are these then -- they circle a photograph. Are 

those the photographs that you selected on that date, December 

the 28th, 2010? 

A 

Q 

That's correct. 

I'd next like to show you - - I believe you testified 
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1 about when you left the vehicle , you lost some of the 

2 property . And I'd first of all like to show you what 

3 (Exhibit shown to defense counsel.) 

4 BY MR. COMBS: 

s Q I'd like to show you some photographs . First of 

6 all, I'll show you what I have marked for identification as 

7 state's Exhibit No. 19E. oo you recognize the object shown in 

8 that photograph? 

9 

10 

11 

12 

A 

Q 

A 

Q 

Yes, sir. 

And wha~ is that object? 

That's a cap that my son give me for Christmas. 

were you wearing that hat at the time you were in 

13 the vehicle? 

14 

15 

A 

Q 

I was wearing the hat. 

And is that hat -- did you lose it after you bailed 

16 out of the vehicle? 

17 

18 

A 

Q 

After I bailed out, it come off my head. 

And then I show you what I have as State's 

19 Exhibit 19G, a photograph. Do you recognize the object 

20 depicted in that photograph? 

21 

22 

23 

24 

25 

A That's my shoes, or shoe. 

Q That's a shoe? 

A uh-huh . 

Q Did you lose this shoe upon exiting the vehicle? 

A I did. 
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Q And then I show you for the shoe purposes what I 

have as State's No. 48. Inside this bag -- do you recognize 

the object inside this bag? 

A Yes, sir. That's my other shoe. 

Q Your other shoe . okay. And then I'd like to have 

you take a look at State's Exhibit No. 19D. Do you recognize 

that object? 

A I recognize it as a similar -- yeah, a similar knife 

that I had. 

Q Does that appear to be -- you made some reference 

about picking up some kind of a knife that was laying on the 

12 console that had been picked up earlier out of the back. Does 

13 that appear to be similar? 

14 A That is definitely similar. 

15 Q And then I'd like you to take a look at State's 

16 19B8. And taking a look at 19BB, does that show a vehicle and 

17 trailer? 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes, sir. 

Do you recognize that vehicle and that trailer? 

Yes, sir. 

And whose vehicle is that? 

Zach Morgan's vehicle. 

Is that his trailer? 

His trailer. 

Does it show the barrels that y 1 all had loaded on 
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1 that trailer earlier that day? 

2 A Yes, sir. 

3 (Exhibit shown to defense counsel.) 

4 BY MR . COMBS: 

5 Q I'd like to show you what I have marked as State's 

6 208. Do you recognize the scene shown in that photograph, a 

7 daylight scene? 

8 A I do. 

9 Q Is that -- could you describe that particular scene, 

10 where that's located? 

11 A That's coming down off Flat creek Road, the little 

12 old road that comes up and makes the bend, like I said, behind 

13 the houses where we swung wide to cross that culvert right 

14 there. That's where we was. That's where the tractor was 

15 supposed to be sitting. 

16 

17 

18 

19 

Q Is this - - you referred to a shed where you saw the 

vehicle, Mr . Morgan's vehicle go into a tree. Is that shown 

there? 

A Not really , but there is an old house right here. 

20 And there is a tobacco barn, that's what I call it, over here 

21 on this left side. 

22 Q Is this the area in which y'all turned into at the 

23 time the attack first starts? 

24 

25 

A 

Q 

Correct . 

When you bailed out of the vehicle -- which side did 
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1 you bail out, driver's side, passenger's side? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

Passenger's side. 

And does this show the area you would have come back 

towards after bailing out? 

A The exact area I run back down, yeah. 

Q At the end of the -- upon arriving at that location, 

and at the end of all of the activities that occurred at that 

location you showed us in the last photograph, was there any 

purchase of corn done by yourself or Mr. Morgan that day? 

A No, sir. 

MR. COMBS: I don't have any further questions, 

Judge. 

THE COURT: cross-examination? 

MR . GARCIA: Thank you, Your Honor. 

CROSS EXAMINATION 

BY MR. GARCIA: 

Q over the years. you came to know Johnnie cannon? 

A ves 1 sir. 

Q oo you recall meeting Johnnie cannon when you were 

just a kid? 

A Early teens. 

Q Early teens. And you knew Mr. cannon to be a 

Johnnie cannon, that is -- you knew him to be a farmer? 

A I don't know at that time, but that's what I know 

him as of now; yes, sir. 
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Q And some of the lore or the talk in the family had 

been that Johnnie cannon, who you understand now to be a 

farmer, had leased some farmlands from your family? 

A Yes, sir. 

Q And is it a fair and accurate description to say 

that Mr. Johnnie cannon farmed on a rather large scale? 

A I would say so. 

Q Now, you say that prior to the day of these events, 

9 you had never met Marvin cannon; that is, the man Johnnie 

10 cannon ' s son? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

No, sir. 

In fact, up until the day of the events you 

described earlier in your testimony, you had never talked to 

Marvin cannon: is that correct? 

A That is correct . 

Q And the negotiations of the sale of corn and al l of 

that, that was done between your friend, Zachariah Morgan, and 

Mr. Marvin cannon? 

A correct. 

Q You had absolutely no role in that? 

A oid not. 

Q In fact, you've never had any conversations with 

Marvin Cannon about anything. You didn't talk about corn, 

fi shing, hunting, absolutely nothing other than what happened 

that day? 
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A That day, that's correct. 1 

2 

3 

4 

Q Now, in your testimony you said on the day of this 

stabbing, when you got stabbed twice, you were in Zach's 

truck. You heard Marvin cannon talking as if he were on a 

5 telephone? 

6 A Yes, sir. 

7 Q And your testimony is that you don't know if he had 

8 a cellphone or not? 

9 

10 

11 

12 

13 

A 

Q 

A 

Q 

A 

I don't know. 

It may be that he did, it may be that he didn't? 

Yes, sir. 

You never saw Marvin cannon with a knife; did you? 

oid not. 

14 Q Before you get stabbed. Marvin cannon did not say a 

15 word to you; did he? 

16 A other than speaking on the phone, supposedly. 

17 

18 

19 

20 

21 

22 

23 

not? 

Q 

A 

Q 

A 

Q 

A 

Well, yeah, supposedly? 

I just heard him. 

You just heard him. You don't know if he was or 

I don't know if he was or not. 

He didn't say anything like, this is a robbery? 

Did not. 

24 Q Mr. McMillian made no statement or indication to you 

25 that there was a robbery happening? 
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1 A No, sir. 

2 Q Now, I understand that prior to Mr. McMillian and 

3 Mr. cannon getting into the truck -- let's talk about the 

4 truck for a second, then I'll go to that question . You say it 

5 was a king cab? 

6 A King Ranch. 

7 

8 

Q 

A 

King Ranch. 

I might have said a four door Ranch earlier, but it 

9 was a King Ranch. 

10 Q A King Ranch . With bucket seats? 

11 A Yes, sir. 

12 Q And there are bucket seats and there are bucket 

13 seats . They are not all the same; right? 

14 A That's correct. 

15 Q And some have higher backs than others? 

16 A uh-huh. 

17 Q And how would you describe the back of the bucket 

18 seat that you sat in? 

19 A well, I couldn't tell you 100 percent, but I'm sure 

20 as leaning back, you know, your head is braced pretty much, 

21 you know, with the back of the bucket seat. I don't know how 

22 high it comes up . I couldn't tell you . I couldn't begin to 

23 

24 

25 

tell you. 

Q The back of that seat could have gone as high as the 

top of your head? 
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A I don't think so. but I don't know. 

Q Don't know. Now, let's go back to the prior -- to 

Mr. cannon and Mr. McMillian getting inside the truck. You 

testified there was some, for lack of a better word -- it is 

not your word, it is mine -- but there was some clutter in the 

back? 

A 

Q 

Correct. 

And people throw stuff in the truck and you 

9 accumulate. It looks like -- sometimes it looks a little 

10 junky. Is that a fair description? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A That's fair. 

Q All right . And to accommodate putting these two men 

in the back of the truck, y'all had to clean up and make some 

space for them? 

A Correct. 

Q 

A 

Q 

A 

And that's what you did? 

That's what I did. 

And Mr. Morgan did that with you? 

Yes . 

20 Q And in doing that, there was a knife that Mr. Morgan 

21 had placed in the seat -- I'm sorry, by the console that was 

22 between the seat you sat in and the seat that Mr. Morgan sat 

23 in? 

24 

25 

A 

Q 

(Nods affirmatively.) 

Is that right, sir? 
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2 

A 

Q 
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correct. Yes, sir, that's right. 

At the time you were stabbed, you were not looking 

3 at Cannon? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

turned. 

A 

Q 

No, sir. 

You described yourself that you had been quarter 

And I know you can ' t be precise, you don't know -

That's correct. 

-- if it was 25 percent, 30 percent, it might have 

been 20 percent, it might be a quarter , it might be a third, 

but you are partly turned? 

A (Nods affirmatively . ) 

Q And you're sitting in the front seat facing front, 

looking where y'all are going, creeping along real slow --

A (Indicates negativel y. ) 

Q - - eight, nine, ten miles an hour . Is that fair? 

A I was not looking ahead . 

Q You weren't looking ahead. You were sort of partly 

turned and speaking with Mr. McMil l ian? 

A Correct . 

Q You say just prior to your being stabbed you heard 

movement? 

A 

Q 

A 

Q 

(Nods affirmatively.) 

Yes? 

Yes, sir . 

That's what you heard was movement, the sound of 
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1 someone moving? 

2 A And I knowed exactly where it was coming from, 

3 that's correct. 

4 

s 

6 

Q 

A 

Q 

It was coming behind you? 

uh-huh, yes, sir. 

And prior to your being stabbed and when you hear 

7 this movement, you think to yourself, something is fixing to 

8 happen, something is going to go down; didn't you? 

9 

10 

11 to 

12 

13 

A 

Q 

A 

Q 

It felt mighty funny, yes, sir. 

You had this creepy feeling something was going 

Creepy feeling, that's right. 

And here you are partly turned looking at McMillian, 

14 and you hear this conversation on the phone. And as you're 

15 riding along you're expecting to see a tractor; is that 

16 correct? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you 

A 

Q 

just 

tractor 

A 

Q 

A 

Q 

A 

That's correct. 

And when you expect to see a tractor, what you do is 

-- you look back for just an instant to see if that 

is there? 

That's correct. 

And that's when you felt the stabs? 

Not necessarily. 

Not necessarily? 

It was along that time, just like I said in my 
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statement . It was bam, bam, barn. All that happened together. 

so whether one was just ahead of the other one or not, I 

couldn't tell. 

Q As you sit here today, you can't tell us, because it 

all happened so fast, bam, bam, bam, you don't know if you got 

stabbed precisely at the moment that you are looking out 

looking to see if the tractor is there or you're being stabbed 

when you were talking to Mr, McMillian? 

A As we're making that turn, and I glance back to 

10 where the tractor was, right in that time is where I was being 

11 hit. And I guarantee you, you know. if you're hit with 

12 anything, you're looking back. But I went from nothing there, 

13 to back . And I know who -- like I said, I know who stabbed 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

me . 

Q 

A 

doubt. 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Sir? 

I said, I know who stabbed me without a shadow of a 

Yes . sir. 

You know in your own mind? 

I know who did it, yes, sir. 

You know who did it? 

Yes, sir . 

It is not that you saw him? 

Didn't have to see him. 

Don't have to see him, you just know it? 

I seen the guy that didn't do it . 
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1 Q It could have been that when you were out looking at 

2 the tractor that could have been the time that you got stabbed 

3 or it could have been the time you were talking to 

4 Mr. McMillian; isn•t that true? 

5 A correct. 

6 Q Since there was nothing said about a robbery or any 

7 kind of threat or anything like that, and you get stabbed 

8 twice, your thought was that this guy is fixing to kill you? 

9 A No doubt. 

10 Q You weren't thinking that this was a robbery, you 

11 thought that this was just a killing? 

12 A I don't know whether it was a robbery or not. I 

13 would think that would be my first thoughts, yes, sir. we're 

14 

15 

16 

17 

18 

19 

20 

21 

being robbed, yeah. And he didn't tap us on the shoulder and 

say, hey, give me your wallet. 

Q Truth is, sir, you don't have a clue as to why you 

were stabbed; do you? 

A Don't really know, no. 

Q You don't know? 

A 

Q 

No . 

At the time that you get stabbed, Mr. Morgan was not 

22 being stabbed? 

23 A NO, sir. 

24 Q In fact, from the time you were in the car or the 

25 truck, to the time you roll out of the truck, you had not seen 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 



Page 971

1 Mr. Morgan get stabbed? 

2 

3 

4 

5 

A 

Q 

A 

Q 

No, sir. 

At all? 

At all. 

All right. But you do recall that when you are 

6 stabbed, Mr. Morgan responds by hollering? 

7 

8 

9 

10 

11 

A 

Q 

A 

Q 

A 

That's correct. 

Like a hey or a 

(Indicates negatively.) 

what did he do? 

He was more of a oh, you know (Demonstrating . ) 

12 a straight out holler. 

A holler? 

Like a scared-to-death holler. 

It was loud? 

149 

Just 

13 

14 

15 

16 

Q 

A 

Q 

A Yes, sir. And he was looking dead at the man that 

17 done it. 

18 Q well, he was looking at -- you don 1 t know what he 

19 was looking at? 

20 A well 1 when I'm looking back here at MCMillian, and 

21 me and zach Morgan crosses eyes, and he's looking at this man, 

22 and this man ain't stabbing me, there is only one behind me. 

23 It had to be him unless there was somebody else with him. 

24 

25 

Q 

A 

I don't want to argue with you. 

I'm not arguing, I'm just telling you. 
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I don't want to argue , I just want to --

THE COURT: Let me stop you. Mr . Garcia, your next 

3 question. 

4 MR. GARCIA : Yes , sir . 

5 BY MR. GARCIA: 

6 

7 

8 

9 

10 

11 

12 

Q 

A 

Q 

A 

Q 

A 

Q 

You roll out of the truck? 

Yes, sir. Dive out of the truck . 

You dive out of the truck? 

Uh-huh . 

You dive out of the truck, you take off running? 

Yes, sir . 

Now, at the point that you get stabbed and prior to 

13 your getting out of the truck, it must be that you reach for 

14 that knife that Mr . Morgan had placed in between the two 

15 seats? 

Prior to me being stabbed? 

No, sir , prior to you leaving the truck. 

Yes, sir. 

16 

17 

18 

19 

A 

Q 

A 

Q At the time you are being stabbed, you somehow have 

20 that knife in your hand? 

21 

22 

23 

24 

25 

A Yes, sir . 

Q so if you think that through, it 

get stabbed and you reach for the knife at 

it would have been that when you had that 

feeling, i t could have been that you were 

coul d be that you 

the same time , or 

sinking, fearful 

reaching for the 
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knife then; true? 

A NO' sir. 

Q No? 

A when I went to exit that vehicle is when my hand was 

on that knife, after I've been stabbed. I attempted to make a 

swing on the way out, not looking back. And I exited that 

vehicle . 

Q Now, you remember having your deposition taken --

A Yes, sir. 

10 Q -- in this case? It was back in March of this year. 

11 I think it was March 20th of this year? 

12 

13 

A 

Q 

Yes, sir. 

It was over here and we were at the office of the 

14 State Attorney? 

15 

16 

17 

18 

19 

I remember . A 

Q All right. Mr. Combs was there, I was there, you 

were there? 

A Mr. Ben, I understand. I know everybody was there. 

Q court reporter? 

20 A Yes. sir. 

21 Q Prior to giving your testimony, you took an oath to 

22 tell the truth? 

23 

24 

25 

A 

Q 

A 

correct. 

You did that; didn't you? 

I did that. 
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Q 

A 

Q 

what you said then was the truth? 

That's right. 

Page 27, Line 11, 12. 

152 

4 Do you recall being asked this question and giving 

5 this answer: when that happened, do you grab for the knife 

6 that 1 s in the console at that time? 

7 Do you recall giving this answer: When I heard 

8 Marvin cannon, when he lined up with me is, is what I'm 

9 saying, I'm thinking it took place. Because he made a 

10 movement back there and I got hit. As the knife is going into 

11 me, I probably had that knife in my hand. 

12 

13 

14 

15 

16 

17 

18 

19 

A That's right. 

Q Do you remember giving that answer? 

A Yes, sir. And that's basically what I told you just 

now. And within it happening one little thing ahead of the 

other, it is bang , bang, bang, right there. 

Q Bang, bang. 

A That's the way it was. I was i n that vehicle. 

Q so what you're telling me , sir, if I understand you 

20 correctly, is you cannot be precise as to the time that the 

21 knife wound up in your hand? 

22 A I was stuck before I grabbed the knife . But I was 

23 aware of the knife being there when all that other -- him 

24 talking on the phone, and going down -- a couple of miles down 

25 the road; yes, sir . I knew something wasn't right . 
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1 Q Do you recall saying, sir, in your deposition: As 

2 the knife is going into me, I probably had my hand on that 

3 knife? 

4 A Right there, that's just like I just explained it, 

5 yes , sir. 

6 

7 

8 

9 

10 

11 

Q NOW --

A when I'm being hit, I'm looking for an exit route. 

THE COURT: You've just got to wait for the next 

question. 

THE WITNESS: Sorry about that . 

THE COURT: Now troubles. 

12 Go ahead, Mr. Garci a. 

13 MR. GARCIA: Thank yout sir. 

14 BY MR , GARCIA: 

15 

16 

17 

18 

19 

20 

Q 

A 

How did the door come open; you don 1 t know? 

I opened the door. 

Q vou opened the door. Did you tell sterling Renfroe 

you did not know how the door came open? 

A I said that --

Q sir, did you tell sterling 

21 A Not that I can recall; no, sir. May have, but not 

22 that I recall. 

23 Q Did you tell Sterling Renfroe that Zach Morgan 

24 pushed you out of the vehicle? 

25 A Absolutely not . 
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1 Q Did you tell Sterling Renfroe that Zach -- well, we 

2 already did that . 

3 Now, your shoe came off when you fell out the truck 

4 or bailed out the truck or jumped out the truck, whatever 

5 happened. You run to the Renfroes. That knife that we're not 

6 precisely sure where it wound up -- how it wound up or when it 

7 wound up in your hand, that knife went out the truck with you? 

8 

9 

A 

Q 

With me. 

You got up, after rolling on the ground probably a 

10 number of times? 

11 Yes, sir. A 

Q You got up and you ran off, you left the knife where 

13 it was? 

14 Correct. A 

Q 

A 

Q 

A 

You started running, you didn't stop? 

Didn't stop. 

You weren't about to stop; were you? 

Not if I could continue to run, I wasn ' t . 

Q You were concerned with the thought that someone 

20 might be behind you? 

21 A I was a dead man if I stopped. Yes , sir , that's the 

22 way I feel about it. 

23 

24 

25 

Q 

A 

Q 

okay. And you glanced back while you were running? 

Yes, sir. 

wanted to make sure you weren't being chased or 
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1 hunted down? 

A correct . 

Q YOU didn't see Marvin cannon chasing you down? 

A Did not. 

2 

3 

4 

s 

6 

7 

Q YOU didn't see Marvin Cannon stab Zachariah Morgan? 

A No, sir. 

Q YOU don't know what happened in that truck after you 

8 got out; do you? 

9 

10 

11 

A oo not know. 

MR. GARCIA: can I have a moment, Your Honor? 

THE COURT: You may . 

12 (off-the- record discussion.) 

13 BY MR. GARCIA: 

14 Q Did you see a wagon in the area? I'm talking about 

15 where you got the -- was it a pole barn you described? 

16 A I said it was a - - looked like a garage, but an old 

17 garage. 

18 Q An old garage. And it looked like an abandoned 

19 house or a shed? 

20 

21 

A 

Q 

Yes, sir. 

A shed back there. And you described the pecan tree 

22 back there? 

23 

24 

25 

A 

Q 

A 

That's correct. 

That the truck had rammed into? 

That's correct. 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

In that area did you see a wagon back there? 

I didn't see a thing. 

MR. GARCIA: I have no other questions. 

THE COURT: Redirect? 

REDIRECT EXAMINATION 

BY MR. COMBS: 

Q Just a couple of questions, Mr . Neel. 

A Yes, sir. 

156 

Q counsel was asking you about the -- that point in 

time when you got stabbed, just before that and the mQments 

thereafter. As I understood, the first time you said you were 

quartered around; is that correct? 

A Yes, sir. 

Q Could you describe for us when you use that term 

quarter 

A If I'm sitting here in the passenger seat, and I got 

a man over here behind Zach that I'm paying attention to or 

talking to , I was twisted around where I could see. 

19 Quartered I'd say quartered around. 

20 Q so you 

21 A or a third of the way. However y'all want to put 

22 

23 

it. 

24 like 

25 

Q so you're using the term quarter, is that you're 

A Yes, sir . I didn't turn my whole body around. But 
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1 I'm sitting here in the seat and looking back at Anton 

2 McMillian. 

il7 

3 Q And then at some point in time -- you ' re looking at 

4 him. At the point i n time you're looking at him , does he have 

5 anything in his hands at all? 

6 A NO, sir. 

7 Q Is he doing anything aggressive at all at the time 

8 that you are looking at him at that point? 

9 A He is not doing a thing. 

10 Q How is he seated? If he .is in the backseat, do you 

11 recall, is he laid -- is he leaning back? rs he on the edge 

12 of the seat? Or is he j ust kind of normal? 

13 A He was just setting normal, natural, you know, 

14 behind the driver . 

15 Q You hear this movement behind you that you don't see 

16 but you hear, and then you said at some point you glanced out 

17 to look in front of you for a tractor and there was no 

18 tractor? 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Yes , sir. 

Is that when you feel the first stab? 

I did, as we're making that turn. 

Now you got stabbed twice; right? 

Stabbed twice. 

Q when you got stabbed the second time, when the knife 

goes in, out, and then back in, where were you looking at the 
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1 second stab? 

2 A That first stab because I did look back -- I don't 

3 know if the stick turned me or what, but I looked right back 

4 at Anton McMillian. And I know that man didn't stab me. And 

5 from there I'm breaking to get out that door. 

6 

7 

8 

Q so when you get stabbed, that brings you around 

MR. GARCIA: Your Honor, I object to leading. 

THE COURT: Rephrase. Go ahead. 

9 BY MR. COMBS: 

10 

11 

12 

13 

14 

1S 

16 

17 

18 

19 

20 

21 

Q rs it _your testimony that the initial stabbing, at 

that point you turn and look right at Anton McMillian? 

A Yes, sir. 

Q And does he have any kind of a knife in his hand or 

anything like that? 

A He is still sitting over there in the same spot he 

was in. 

Q Doing the same thing he was doing the instant before 

that? 

A Yes, sir. 

Q He had not made any movement from hi s position in 

between the moment you looked away and the first stab and then 

22 when you looked back? 

23 MR . GARCIA: Leading. 

24 THE COURT: Seems leading . Mr. Combs, it is leading 

25 and compound. Let's go ahead and rephrase, please. 
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1 BY MR. COMBS : 

2 Q Does he remain in the same position all the time 

3 that you are looking at Mr. Anton McMillian? 

4 A It was all within -- I mean, it was just a -- like I 

S said, and I used the term, bam, barn deal. After I'm being 

6 stuck and I'm trying to make it out that truck , that man was 

7 still setting still. I mean, I know he didn't stab me. There 

8 was no doubt in my mind. 

9 Q And that's because you actually did get a look at 

10 him to see --

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A correct; yes, sir. 

MR. GARCIA: Your Honor, I object to leading. 

THE COURT: It is leading, Mr . Combs. 

BY MR . COMBS : 

Q The question as to obtaining -- you obtaining a 

knife in your hand. At the point in time that you get 

stabbed , had you grabbed the knife or done anything with the 

knife at that point? 

A No, sir, not unti l I was being hit, stabbed. 

Q And then is your reaction then to grab a knife that 

you know is laying there? 

A That's right. 

Q And is your reaction also then to grab a door 

24 handle? 

25 A That's right . 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Q And then from the -- did the momentum of the truck 

have any assist for you exiting the truck? 

A When that door popped open, it probably did because 

it was everywhere. I mean, it was fishtailing. And when that 

door sprung open, I flew out. so maybe it ejected me out. I 

don't know. 

Q Did you feel the truck accelerate? 

A Yes, sir. 

Q And that is that acceleration right about that 

10 same point in time when you have the door open? 

11 A That's correct. 

12 Q so did that, as far as you can tell, assist your 

13 ability to exit? 

14 A It did. 

15 MR. COMBS : I don't have any further questions, 

16 Judge. 

17 THE COURT: Thank you, sir, for your time. You can 

18 step down. 

19 Any other witnesses or other evidence for the 

20 prosecution at this time? 

21 MR. COMBS: Yes, I'd call Vera Renfroe. 

22 

23 

THE COURT: 

MR. COMBS: 

24 free to go. 

And is the witness retained? 

He needs to be under the rule. 

25 THE COURT: You remain under the rule of 
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MARVIN CANNON, 
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I --------------

NOTICE OF APPEAL 

NOTICE IS GIVEN that Marvin Cannon, the Defendant/ Appellant, by and through 

undersigned counsel, takes and enters his Notice of Appeal to the Supreme Court of Florida to 

review the final order of the Circuit Court of the Second Judicial Circuit, in and for Gadsden 

County, dated, November 8, 2018. 

The nature of the Order appealed is an "Order on Motion to Vacate Judgment of Conviction 

and Sentence" to the extent it denied Mr. Cannon relief. 

All parties to said cause are hereby notified of the entry of this appeal. 
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General Lisa Hopkins, Office of the Attorney General, Lisa.hopkins@myfloridalegal.com and 

capapp@myfloridalegal.com 

Sf JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

SIDA VJD DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

S/RACHEL ROEBUCK 
RACHEL ROEBUCK 
Florida Bar No. 118886 
roebuck@ccmr.state.fl .us 

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE 
12973N. Telecom Parkway Temple Terrace, Florida 33637 

(813) 558-1600 
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Filing # 81735455 E-Filed 12/06/2018 01:14:15 PM 

0IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. CASE NO. 2010-CF-000663BXXXMX 

MARVIN CANNON, 

Defendant. 
I --------------

NOTICE OF APPEAL 

NOTICE IS GIVEN that Marvin Cannon, the Defendant/Appellant, by and through 

undersigned counsel, takes and enters his Notice of Appeal to the Supreme Court of Florida to 

review the final order of the Circuit Court of the Second Judicial Circuit, in and for Gadsden 

County, dated, November 8, 2018. 

The nature of the Order appealed is an "Order on Motion to Vacate Judgment of Conviction 

and Sentence" to the extent it denied Mr. Cannon relief. 

All parties to said cause are hereby notified of the entry of this appeal. 

1 
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CERTIFICATE OF SERVICE 

We hereby certify that on December 6, 2018, a true and correct copy of the above bas been 

fumished by e-mail/e-po1tal to: The Honorable Jonathan Sjostram, sjostrom@leaoncountyfl .gov 

(JA, gaussl@leoncuntyflgov) Office of the State Attomey, James Beville, Assistant State 

Attorney, BevilleJ@leoncountyfl.gov and SAO2 _ Gadsden@leoncountyfl.gov; Assistant Attorney 

General Lisa Hopkins, Office of the Attorney General , Lisa.bopkins@myfloridalegal.com and 

capapp@myfloridalegal.com 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

SIDA VID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

S/RACHEL ROEBUCK 
RACHEL ROEBUCK 
Florida Bar No. 118886 
roebuck@ccmr.state.fl.us 

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE 
12973N. Telecom Parkway Temple Te1nce, Fl01ida 33637 

(813) 558-1600 
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Filing# 81735455 E-Filed 12/06/2018 01:14:15 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. CASE NO. 2010-CF-000663BXXXMX 

MARVIN CANNON, 

Defendant. 
I -------------

DEFENDANT/ APPELLANT'S DIRECTIONS TO THE CLERK 

The Defendant/ Appellant, Marvin Cannon, by and through undersigned counsel, pursuant 

to Fla. R. App. P. 9.200(a)(l) and Fla. R. App. P. 9.200(c), respectfully directs the Clerk to include 

in the Record on Appeal in this case any and all documents filed, including all pleadings, original 

documents, exhibits, and transcripts of proceedings held since January 4, 2014, the date of the 

Mandate. 

1 
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CERTIFICATE OF SERVICE 

We hereby certify that on December 6, 2018, a true and con-ect copy of the above has been 

furnished by e-mail/e-portal to: The Honorable Jonathan Sjostram, sjostrom@leaoncountytl.gov 

(JA, gaussl@leoncuntytl.gov) Office of the State Attorney, James Beville, Assistant State 

Attorney, BevilleJ@leoncountyfl.gov and SAO2_ Gadsden@leoncountytl.gov; Assistant Attorney 

General Lisa Hopkins, Office of the Attorney General, Lisa.hopkins@myfloridalegal.com and 

capapp@myfloridalegal.com. 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

SIDA VID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

S/RACHEL ROEBUCK 
RACHEL ROEBUCK 
Florida Bar No. 118886 
roebuck@ccmr.state.fl.us 

CAPITAL COLLATERAL REGIONAL COUNSEL-MIDDLE 
12973N. Telecom Parkway Temple Tetnce, Fl01ida 33637 

(813) 558-1600 
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Filing# 81735455 E-Filed 12/06/2018 01:14:15 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. CASE NO. 2010-CF-000663BXXXMX 

MARVIN CANNON, 

Defendant. 
I --------------

DEFENDANT/ APPELLANT'S DESIGNATION TO COURT REPORTER 
AND REPORTER'S ACKNOWLEDGMENT 

I. DESIGNATION. 

Defendant/ Appellant, Marvin Cannon, files this Designation to Comt Repmter and directs, 

the Official Court Reporter Second Judicial Circuit, to transc1ibe an original of the following 

portions of tbe Fla. R. Crim. P. 3.851 proceedings to be used in this appeal: 

1. The entire proceedings recorded by the Reporter on March 27, 2018. 

2. The entire proceedings recorded by the Reporter on November 27, 2017. 

3. The entire proceedings recorded by the Reporter on October 16. 2017. 

4. Tbe entire proceedings recorded by tbe Reporter on August 15, 2017. 

5. Tbe entire proceedings recorded by tbe Reporter on May 18, 2017. 

6. The entire proceedings recorded by tbe Reporter on February 28, 2017. 

7. Tbe entire proceedings recorded by tbe Reporter on November 30, 2016. 

8. The entire proceedings recorded by the Reporter on November 1, 2016. 

9. The entire proceedings recorded by the Reporter on July 29, 2016 

1 
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IO. Tbe entire proceedings recorded by tbe Reporter on May 4, 2016. 

11. Tbe entire proceedings recorded by the Reporter on February 11, 2016. 

The official court reporter is directed to file tbe original witb tbe clerk of tbe lower 

tribunal. 

I, counsel for Defendant, certify tbat satisfactory financial arrangements bave been made 

witb tbe official court reporter for preparation of tbe transcript. 

2 

/S/ James Driscoll 
Counsel for Defendant 

/S/ Rachel Roebuck 

Counsel for Defendant 

/S/ David Hendry 
Counsel for Defendant 



sect10805860 target page: 991

Page 991

CERTIFICATE OF SERVICE 

We hereby certify that on December 6, 2018, a true and correct copy of the above bas been 

fumisbed by e-mail/e-po1tal to: The Honorable Jonathan Sjostram, sjostrom@leaoncountyfl.gov 

(JA, gaussl@leoncuntyflgov) Office of the State Attomey, James Beville, Assistant State 

Attorney, BevilleJ@leoncountyfl.gov and SAO2 _ Gadsden@leoncountyfl.gov; Assistant Attorney 

General Lisa Hopkins, Office of the Attorney General, Lisa.bopkios@myfloridalegal.com and 

capapp@myfloridalegal.com. A copy will be sent by US Mail to: 

Official Court Repo1ter 
Judy W. Hussey, Managing Rep011er 
341 Leon County Courthouse 
301 South Monroe Street Tallahassee, Florida 32301 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscol l@ccm r .state. fl. us 

SIDA YID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
beodry@ccmr.state.fl.us 

S/RACHEL ROEBUCK 
RACHEL ROEBUCK 
Florida Bar No. 118886 
roebuck@ccmr.state.fl.us 

CAPITAL COLLATERAL REGIONAL COUNSEL -MIDDLE 
12973N. Telecom Parkway Temple Te1Tace, Florida 33637 

(813) 558-1600 
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Filing# 81735455 E-Filed 12/06/2018 01: 14:15 PM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA, 

Plaintiff, 

v. CASE NO. 2010-CF-000663BXXXMX 

MARVIN CANNON, 

Defendant. 
I -------------

STATEMENT OF JUDICIAL ACTS TO BE REVIEWED 

The Defendant/ Appellant, Marvin Cannon, files the following Statement of Judicial Acts 

to be Reviewed: 

The November 8, 2018 denial by the Circuit Court of guilt phase claims in his Motion to 

Vacate Judgment of Conviction and Sentences. 

l 
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CERTIFICATE OF SERVICE 

We hereby certify that on December 6, 2018, a true and correct copy of the above bas been 

fumished by e-mail/e-po1tal to: The Honorable Jonathan Sjostram, sjostrom@leaoncountyfl.gov 

(JA, gaussl@leoncuntyflgov) Office of the State Attomey, James Beville, Assistant State 

Attorney, BevilleJ@leoncountyfl.gov and SAO2 _ Gadsden@leoncountyfl.gov; Assistant Attorney 

General Lisa Hopkins, Office of the Attorney General, Lisa.bopkins@myfloridal egal.com and 

capapp@myfloridalegal.com. 

S/JAMES L. DRISCOLL JR 
JAMES L. DRISCOLL JR. 
Fla. Bar No. 0078840 
driscoll@ccmr.state.fl.us 

SIDA YID DIXON HENDRY 
DAVID DIXON HENDRY 
Fla. Bar No. 0160016 
hendry@ccmr.state.fl.us 

S/RACHEL ROEBUCK 
RACHEL ROEBUCK 
Florida Bar No. 118886 
roebuck@ccmr .state.fl. us 

CA PIT AL COLLATERAL REGION AL COUNSEL - MIDDLE 
12973N. Telecom Parkway Temple TeITace, Florida 33637 

(813) 558-1600 

2 
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Filing# 82629659 E-Filed 12/28/2018 10:02:00 AM 

IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN 
AND FOR GADSDEN COUNTY, FLORIDA 

STATE OF FLORIDA 

vs. 

MARVIN CANNON, 

Defendant. ______ / 

CASE NO.: 2010CF663B 

DIGITAL PROCEEDINGS: HEARING 

DATE: 

LOCATION: 

THE COURT: 

REPORTED BY: 
TRANSCRIBED BY: 

NOVEMBER 1, 2016 

Leon County Courthouse 
Tallahassee, Florida 

THE HONORABLE JONATHAN SJOSTROM 

JANYCE BOOTH, CRR 
JUDY W. HUSSEY, RPR 
OFFICIAL COURT REPORTER 
LEON COUNTY COURTHOUSE, ROOM 341 
TALLAHASSEE, FLORIDA 32301 

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 

1 
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1 REPRESENTING THE STATE: 

2 RICHARD COMBS, ESQUIRE 
OFFICE OF THE STATE ATTORNEY 

3 1 EAST JEFFERSON STREET 
QUINCY, FLORIDA 32351 

4 

5 (APPEARANCES APPEARING TELEPHONICALLY) 

6 REPRESENTING THE STATE: 

7 BERDENE BECKLES, ESQUIRE 
OFFICE OF THE ATTORNEY GENERAL 

8 PL-01 THE CAPITOL 
TALLAHASSEE, FLORIDA 32399 

9 

10 REPRESENTING THE DEFENDANT: 

1 1 

12 

13 

14 

1 5 

GREGORY BROWN, ESQUIRE 
JAMES L. DRISCOLL, JR., ESQUIRE 
DAVID HENDRY, ESQUIRE 
CRIMINAL CONFLICT REGIONAL COUNSEL'S OFFICE 
12973 N. TELECOM PARKWAY 
TEMPLE TERRACE, FLORIDA 33637 

16 REPRESENTING DEPARTMENT OF CORRECTIONS: 

17 PAUL A. VAZQUEZ, ESQUIRE 
SARAH J. RUMPH, ESQUIRE 

1 8 DEPARTMENT OF CORRECTIONS 
501 S. CALHOUN STREET 

19 TALLAHASSEE, FLORIDA 32399-6505 

20 

21 REPRESENTING FDLE: 

22 JANINE D. ROBINSON, ESQUIRE 

23 

24 

25 

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 

2 



Page 996

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 
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17 

1 8 

1 9 

20 
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24 

25 

PROCEEDINGS 

THE COURT: So, we ' re here in Case No. 2010CFB, I 

think 663 is the case number, if I remember correctly. 

sure enough. State of Florida versus Marvin cannon on 

our periodic case management hearing. There ' s two 

motions that are pending that I'm aware of. One having 

to do with an IQ test, I think, and the other having to 

do with public records. Let me just go ahead and take 

appearances for the record. Here in the courtroom is? 

MR. COMBS: Richard combs for the State Attorney's 

office. 

3 

THE COURT: All right. And on the telephone -

first of all, do I have anybody representing Mr. cannon? 

MR. DRISCOLL: Yes, Your Honor, James Driscoll and 

David Hendry and Greg Brown from CCRC- Middle, Tampa. 

THE COURT: All right . Thank you so much . Do I 

have anybody from the office of the Attorney General on 

the phone? 

MS. BECKLES: Yes, Your Honor, Berdene Beckles. 

THE COURT: Okay. All right. So --

MS. BECKLES: Your Honor , I'm sorry to interrupt, 

but we have one more. 

THE COURT: Oh , very well, who 1s that? 

MS. ROBINSON: Janine Robinson on behalf of the 

Florida Department of Law Enforcement. 

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 
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THE COURT: okay. Thank you so much. 

MR. VAZQUEZ: You also have Florida Department of 

Corrections, Your Honor, Sarah Rumph and Paul Vazquez. 

THE COURT: All right. very well. Thank y'all so 

much. So, I'm not sure who we should hear from first. 

Anyone have any suggestions? 

UNIDENTIFIED SPEAKER: Your Honor, I --

UNIDENTIFIED SPEAKER: Sorry. 

THE COURT: All right. This is the danger of a 

phone hearing . You know what, I'm just going to go in 

this direction. Representing Mr. Cannon, why don ' t you 

tell me where we are from your perspective. 

4 

MR. DRISCOLL: Your Honor, I have -- we filed two 

motions. One is on public records, Mr. Hendry is going 

to go to argue, and I'm going to argue for his 

transportation to Gadsden county so he can have a proper 

ID (sic) test. 

THE COURT: okay. All right. And is that 

appropriate for us to -- are those matters noticed for 

today, or is everyone comfortable with those matters 

being argued on this record, or would it make more sense 

for me to set aside a half a day for an evidentiary or 

longer for an evidentiary hearing on those issues? 

MR. DRISCOLL: Your Honor, I believe they're noticed 

and I believe it could be resolved at this point over a 

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 
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telephone conference . 

MS. BECKLES: And this is Berdene Beckles speaking. 

I agree. That's why we have DOC on the line and FDLE as 

well to respond, if needed. 

THE COURT: All right. 

UNIDENTIFIED SPEAKER: But for the record, FDLE is 

not in receipt of any motion regarding public records. 

THE COURT: Excellent. All right. And who else? 

UNIDENTIFIED SPEAKER: Florida Department of 

corrections doesn't object to moving forward today, Your 

Honor. 

COURT REPORTER: Your Honor, I need to know who is 

speaking. 

THE COURT: Yeah, we're not going to be able to do 

this by telephone. This is -- the matter is too serious. 

I have no idea who is talking at a time. I have no way 

to -- in my view, if we try and do this by telephone, 

this 1s a parody of due process of law. we're going to 

have to have a reasonable, orderly proceeding to resolve 

these issues appropriately . And I can't have eight 

people on the telephone trying to do this. 

so, let's go ahead and talk about when I can give 

you a hearing that everyone can be physically present 

for. 

UNIDENTIFIED SPEAKER: Okay. No problem, Your 

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 
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Honor . 

THE COURT: All right. So I ' m bringing my assistant 

in. 

MR. COMBS: Judge, could I possibly raise one thing 

that may clear up something. This is Richard Combs with 

the State Attorney's office. 

THE COURT: Sure, Mr. Combs. 

MR. COMBS: This is on the CCR's motion directing 

the State Attorney to ship all records. I'm not -- I 

believe that there's somewhat of a misunderstanding on 

this motion. I had our entire file taken and scanned and 

sent to the repository. There was a later submission 

as I'm reading their motion, they're talking about a 

24-page submission. After the first status hearing and 

some of the law enforcement records had not been 

provided, I had my investigator go out to each of the law 

enforcement agencies, including like the volunteer fire 

department in Greensboro, and they had no clue what to 

do . so, I told them well, just have them gather their 

records and we'll submit it for them. 

so we made a second submission, which 1s probably 

the 24-page submission they refer to here in their 

motion. But there was the earlier submission of all 

of -- everything in my file. And if memory serves me 

right, at the very first hearing, CCR was asking you to 

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 
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review those -- my notes in that submission. 

when I took it in to have it scanned, I took apart 

what I considered to be non-public record, all my 

handwritten notes, and put them separately and had them 

noted as my notes when it was -- and then it was copied 

and submitted. And I recall CCR asking you then to 

review all of that, and I was kind of getting a chuckle 

about you having to read my writing on that. 

So, I'm not sure if there's some misunderstanding 

here, because -- or some other failure that's easy to 

correct. But, you know, their motion here suggested we 

only sent 24 pages, in which I think is my second 

submission. 

7 

THE COURT: well, it might be sensible for the 

parties to actually - - I know it's inconvenient for us to 

actually look each other in the eye and talk, but I think 

it's necessary. So what I am going to suggest is that 

I'm going to give you a half a day of hearing time, or 

more if you need it . And during that period of time, the 

lawyers in their exercise of their professional 

responsibility should sit down and talk for the purpose 

of actually understanding what is and is not disputed. 

All right . Does that seem reasonable? 

MR. DRISCOLL: Yes, Your Honor. 

THE COURT: Excellent. 

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 
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MS. BECKLES : No problem, Your Honor. 

THE COURT: Excellent. All right. So Ms. Gauss, 

when do we have a half a day available? 

JUDICIAL ASSISTANT: I have full days 

November 30th, Wednesday; December 1st, Thursday; 

Friday, December 2nd. 

THE COURT: So, let's talk conceptually. 

8 

Representing Mr . Cannon, when do you want to get ,n front 

of me as a general matter? 

MR. DRISCOLL: As soon as possible, Your Honor. 

what we have arranged with Dr. Cunningham, if the Court 

orders Mr. cannon transported to Gadsden county so he can 

have a proper ID test, or IQ test, that will be on the 

5th. And our contract with Dr . Cunningham --

THE COURT: You're getting way, way, way ahead of 

yourself. Let's talk about --

MR. DRISCOLL: I just wanted to make it earlier 

than -- so, if there's any problem, we could extend 

Dr . Cunningham's contract. so, as soon as possible would 

be best for us, Your Honor. 

THE COURT: All right. So, let's talk about, what 

are those dates, Lorraine, November 30th? 

JUDICIAL ASSISTANT: December 1st . 

THE COURT: All right. So, November 30th. Is 

everyone available November 30th? 

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 
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MR. COMBS: 

THE COURT: 

The state Attorney 1s. 

All right. 

9 

MS. BECKLES: The AG is not available, but the State 

Attorney -- or, I can send somebody to come for the AG's 

office, if needed. 

THE COURT: okay. And Mr. cannon's counsel, 

November 30th? 

MR. DRISCOLL: Your Honor, we are available. 

THE COURT: okay. 

MR. VAZQUEZ: DOC is available, Your Honor. 

MR. DRISCOLL: Can we have an afternoon, because I 

think it's six hours for us to get there. 

THE COURT: okay. And somebody else said something. 

was that FDLE? 

MR. VAZQUEZ: It was DOC, Your Honor. 

MS. ROBINSON: FDLE is available, Your Honor. 

THE COURT: FDLE is available. FDOC? 

MR. VAZQUEZ: we ' re available, Your Honor. 

THE COURT: All right . So November 30th it is. 

Let ' s take the two issues in turn. 

It sounds to me, and I can't for the life of me 

understand why it wouldn't be that the public records 

issue could get -- should be able to be resolved by 

agreement. 

MR. DRISCOLL: Your Honor --

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 
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THE COURT: Go ahead. Let me just get you to 

identify yourself. 

10 

MR. DRISCOLL: I'm sorry, James Driscoll. I'm 

certainly not saying Mr . combs is lying or anything like 

that, just to be clear, but all we have received from the 

repository are the 25 pages mentioned in the motion. And 

the other stuff, the other stuff about his handwriting 

and different things like that, we haven't received. we 

haven't received. we could double check again with the 

repository. But from the sender, and that's why we filed 

the motion, the State Attorney's office, District II they 

call it, we have a total of 24 pages. 

THE COURT: Right. I've read your motion. what I 

think is that you and Mr. Combs need to talk. 

MR. DRISCOLL: Fair enough. 

THE COURT: All right. And Mr. Combs can say, look 

at these documents that I sent and had scanned and 

forward them to you. And then if there ' s some agreement 

or some need for me to review it in camera, that can be 

specified and an order can be submitted and I can get 

reviewed in camera what needs to be reviewed in camera. 

All right? so, please, let's talk and make certain that 

whatever disputes we have are discussed so that whatever 

I have to decide, there's a necessity for doing it. All 

right. so, that's number one. 

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 
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on the intellectual disability and the IQ test, ,n 

reading the motion, I had a couple of questions that I 

wanted to ask. Dr. Leland testified live at the Spencer 

hearing. Dr . Leland performed a battery of tests, 

including a test for intellectual disability in the 

trial. There was not a motion under 3.203 that I can 

remember. 

The motion that you filed about doing a test now did 

not reference why it would be necessary to do another IQ 

test. There is no suggestion in the motion that I saw 

that there was anything wrong with the test that 

Dr. Leland performed, or any discussion of his live 

testimony, and I'm not certain what the necessity is for 

another test. 

MR. DRISCOLL: Because we filed an issue of 

intellectual disability that may have been missed by 

counsel. And that's ineffective assistance of counsel. 

we have a right to go forward on an independent claim of 

intellectual disability and have our expert perform a 

professional competent test. He was given an IQ test. 

whether it was done correctly or not is something maybe 

we would take up at the hearing. 

On the other hand, he was not given a full 

evaluation, like we believe we're doing and we believe we 

have the right to pursue. we hired an expert in order to 

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 
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12 

properly evaluate Mr . cannon for this, amongst other 

issues that may arise in our properly filed 

post-conviction motion. He's entitled to have an IQ test 

by the expert we wish to call at the evidentiary hearing. 

THE COURT: well, I'd like the issue to be -- I 

mean, I'd like the legality of that to be explored 

because, you know, there's a rule of criminal procedure 

on the issue. And if there ' s nothing invalid about the 

IQ test that he was given, I'm not entirely certain that 

that's an accurate statement of the law that you just 

gave me. 

MR. DRISCOLL: Dr. Cunningham, as our expert, is 

entitled to perform his own evaluation. And as part of 

that, he wishes to give him an IQ test under conditions 

which he knows are appropriate. And whatever the IQ test 

is, is whatever the IQ test is. But we've had IQ tests 

done in almost every case, even if there was one done at 

trial. And we also have to take a look at his IQ now, 

how it compared to at the time of offense and so forth. 

All we were trying to do is handle what we were appointed 

to do, which is properly represent Mr. cannon in 

post-conviction . 

And as part of that, like almost every other case in 

the State of Florida, we would like to have our expert 

conduct a proper IQ test, which we could go into court 
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and say, this is our expert and this is our expert who 

gave the test. And the only reason 1s because in FSP 

this never would have become an issue. The only reason 

is because of where Mr. cannon is currently housed, they 

wouldn't take him, they wouldn't uncuff him so he could 

perform the test with his hands. 

If he was at UCI, we've never had a problem with 

this. Nobody else in the State of Florida seems to have 

a problem having an IQ test doing - - they ' re zealously 

representing under the rules of professional 

responsibility their client. Mr. Cannon is entitled to 

no less. And if the State wants to dispute our IQ test 

or anything, that would be something for the hearing. 

But we're entitled to properly investigate this case and 

properly develop the claim for Mr. cannon. 

we were trying to do that -- we were trying to do 

that and we were told we weren't Dr . Cunningham 

wouldn't be able to give a valid IQ test. The valid IQ 

test, it would have been to our advantage for a claim for 

Mr . Cannon not to be impaired when he takes the test, but 

Dr. Cunningham 1s a professional and an expert and he 

stands by his reputation, and as part of his evaluation, 

he wishes to conduct a proper IQ test that he gives to 

Mr. cannon. 

And the fact all because he couldn't -- all because 
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he couldn't perform the test properly because the DOC 

wouldn't allow Mr. Cannon to be uncuffed, we're talking 

about what claims we're going to raise and so forth long 

before we've even filed the motion. we should have the 

opportunity to develop our claim and properly pursue 

that. And all we were asking in the motion is that he be 

-- if DOC is not going to do it, he be transferred to 

Gadsden County, so you could order that Mr. Cannon have a 

proper IQ test. And whether you grant or deny relief on 

it, or whether it's even a factor, in order to fulfill 

our role in the post-conviction system, this is a hundred 

percent necessary. And I've been doing this for close 

to -- or more than 15 years and never have I -- when 

we're conducting our confidential evaluation and 

preparation for that, we've never had a problem getting 

an IQ test. And it's really something that we should be 

allowed to do if we're going to represent this man. 

THE COURT: All right. what ' s the position of the 

Attorney General just --

MS. BECKLES : Your Honor, ,n regards to whether or 

not he should be shackled or unshackled, that was 

something that DOC was going to discuss as well in 

regards to that argument. whether or not a test should 

be given, I believe that most times we don't object. I 

don't recall ever having an issue about shackling or 
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unshackling. But also, I want to point out that if DOC 

is still objecting to that occurring and CCRC-Middle will 

then probably ask for a sheriff's office to do it, or 

whatever the case may be, that we also notice the 

Sheriff ' s Office for this hearing in November, if they're 

going to be seeking them, by having him transported, I 

guess, for the IQ test. 

But other than that, I am not aware of us ever 

objecting to another IQ test. I've had other 

post-conviction motions where other tests have been 

performed after the trial and everything like that 

happened. I just never ran across a situation where 

there was an issue because of shackling or anything like 

that. They just usually go and administer the test. I'm 

not sure what kind of test this is, or why it requires 

that, but DOC had a response to that as well. 

THE COURT: All right . Has the Department of 

Corrections ' position changed with regard to shackling or 

unshackling? 

MR. VAZQUEZ : No, Your Honor. 

THE COURT: okay. All right. 

MR. DRISCOLL: Your Honor, just I believe they don't 

have an objection to the Gadsden County Sheriff's Office 

transporting him to Gadsden county where he can have a 

proper IQ test. 
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MS. BECKLES: And that's why I'm asking. This is 

Berdene Beckles, that we're asking for the November 30n 

hearing, that Gadsden County then be noticed so they can 

come in and tell us what their stand 1s as well. 

THE COURT: All right. well, here all right. so 

we're going to have a hearing on November the 30th 

starting at 1:30. we'll set out a half a day for that. 

Respectfully counsel, this is the way I've always done 

it. It ' s not the same as legal authority. And it's your 

responsibility to marshal the legal authority for the 

position that you're taking for the necessity of this 

test on this record. Rule 3.203, I think, provides some 

guidance, and I would like to know what the legal 

authority is for the necessity of doing this, another 

full intellectual disability test on the record that we 

have. There was an evidentiary test. The doctor 

Dr . Leland testified live. And there needs to be both a 

factual basis and a legal basis for the relief that 

you're seeking. 

MR. DRISCOLL: And, Your Honor, respectfully, I 

cannot cite another case where in post-conviction the 

Florida Supreme court has upheld an IQ test because it's 

never -- I've never heard of not being able to have an IQ 
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test. The authority I did cite, and I believe this case 

predates the Hall case, 1s that he has a right to pursue 

intellectual disability apart from whatever standard 

Florida may have had in the past or at the time of his 

trial. 

And I cited both of those cases. I cited Atkins, of 

course, and I cited Hall, and then I mean, I could -

recently, they just, in fact -- even though Mr. Hall -

it was disputed whether he was intellectually disabled 

and what standard would apply, the Florida supreme court 

has, in fact, commuted his -- reduced his sentence to 

life based on his intellectual disability. 

Intellectual disability is a -- the execution of the 

intellectual disabled, under Hall and under Atkins, 

violates the 8th Amendment of the Constitution, and we 

have the right to show that, in fact, there may be a 

violation in this case . So, I don't have another 

authority that says he's entitled to a second IQ test or 

an expert evaluation because it's never been -- I've 

never -- and especially after Atkins in 2002 and Hall 

THE COURT: well, I mean , this case was tried after 

Atkins. It was tried before Hall, but it was tried after 

Atkins. Atkins was the law for ten years before this 

case was tried. 

MR. DRISCOLL: And so was Cherry, which was 
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overturned by the Florida united states supreme court ,n 

Hall 

THE COURT: sure. 

MR. DRISCOLL: and so even if, in fact, 

Mr. Cannon -- Dr. Leland was evaluating him, I think, 

under the strict cutoff at the time. Mr. Hall had an IQ 

of an 80, an IQ of a 69. These vary and we make 

arguments based on what's the best bias. And that was 

what we were attempting to develop by merely having our 

expert give an IQ test like we've done in cases after 

cases. 

But I'll be very frank with you, Your Honor, the 

reason I can't show you a case that says he has a right 

to a post-conviction IQ test is because I've never heard 

of an IQ test being denied in the preparation for a 

post-conviction motion . And it's just something that 

usually we handle on our own, because there isn't a 

shackling problem. But Dr. Cunningham wants to follow 

the science. And this test was norm by people without 

handcuffs on, or without being shackled in restraints. 

He has to manipulate items and the speed matters. And 

so, we would like a valid IQ test so we can go forward 

and carry out our duties in this case. 

THE COURT: All right. 

MS. BECKLES: And, Your Honor, this is Berdene 
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Beckles with the AG . I can al so see if I can find 

something and look it up and do more research as well 

prior to the hearing. But he is right, most times we 

don ' t even know what's going on until the post- conviction 

motion has been filed. 

THE COURT: well, the -- my -- I don ' t doubt, 

Mr . Driscoll, your experience. But the dispute here is 

about the method of this test, in addition to my concern 

about whether another test 1s necessary. But the -- if 

t his were routi ne in every case, I don't understand why 

we would be having this dispute about the means and 

method of the test being performed. 

MR. DRISCOLL: The reason we're having the dispute 

1s because the Department of Corrections, it's not a 

problem at union Correctional Institute, where most of 

our people are held . The problem is the warden at the 

Florida State Prison refused to have him uncuffed. we've 

had uncuffed clients all through the years -- I mean, to 

take tests. we do neuropsychological testing, which 

involves blocks and moving things around, and the 

person's hands have to be free. we've had numerous 

neuropsychological tests and IQ tests. It's just that he 

happens to be at FSP and the warden would not uncuff him. 

And now because of that, we ' re being delayed ,n 

pursuing our claims and we're having to be on the line 
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with Your Honor trying to justify what we need to do to 

professionally represent this man in post-conviction. 

And it all comes down to, he just needs to have his hands 

free so he can have the testing so we can develop the 

claims we, as Mr. Cannon's attorneys, feel appropriate. 

THE COURT: All right. So, we're set for November 

the 30th at 1:30. I'm going to ask -- well, I'm going 

to direct that counsel physically meet so that they can 

go over so that Mr. Combs can show Mr. Driscoll what it 

is that Mr. combs contends that he has sent at this 

point. And the parties and Mr. Driscoll, am I correct 

that there's no dispute with any other State agency at 

this point on public records, other than the State 

Attorney's Office? 

MR. HENDRY: Good morning, Your Honor, this is David 

Hendry from CCRC on behalf of Marvin cannon. 

THE COURT: Thank you . Go ahead. 

MR. HENDRY: Thank you. I have had an extensive 

telephone conversation with Elizabeth Golding (phonetic), 

who is the -- she works with the records repository and 

she keeps track of all the records. And she told me, in 

no uncertain terms, and I've put this in my motion, that 

it was only one submission to her from the State 

Attorney's office, and that was limited to the 20 some 

odd pages. 
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It ' s on Page 4 of our motion. Ms. Golding, from the 

repository, confirmed in a telephone conversation on 

September 14th, that the State Attorney's office did not 

submit any records to the repository until July 25th. 

So this was 113 days late and it was grossly incomplete. 

THE COURT: okay. So, anyway -- okay. So, is 

there any dispute with anybody other than the State 

Attorney's Office at this point? I read your motion. 

MR. HENDRY: Yes. There is a problem, Your Honor, 

with the Gadsden county sheriff's office and with the 

Gretna Police Department. And here's the problem. 

Because following our motion that we filed, there was a 

submission from these two agencies, and -- there was a 

submission, it was October 13th. And Gretna Police 

Department sent in four pages . And Gadsden county 

sheriff's office submitted 27 pages. A lot of that was 

FDLE records and then there was a separate submission of 

17 pages. 

Here's the problem, Your Honor. This submission 

from these two main law enforcement agencies in this case 

is way, way, way, way late. And like what we've seen 

from the State Attorney's office, it is grossly 

incomplete. Because we've reviewed -- we ' re reviewing 

police reports which were in the files of the trial 

attorney. For instance, trial attorney Mr. Garcia, he 
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so, the concern, Your Honor, is -- and I would ask 

this, Your Honor. Because I hear that Mr. Combs is 

saying he made a prior submission. If we could please, 

because we're well along in the post-conviction process 

and time is crucial here. we have a due date of this 

motion in May of next year. could Mr. Combs please 

resubmit what he previously submitted to the records 

repository. This would help us so much. If he could 

maybe scan it, PDF it, or just do a resubmission to the 

records repository, this is going to help us, Your Honor. 

Because we're really under the gun here, both in trying 

to get an IQ test for Mr. cannon and for trying to ensure 

that we have all these police reports. I just have a 

great concern here, Your Honor, because we -- when we're 

,n post-conviction --

THE COURT: I'll be perfectly candid. 

MR. HENDRY : Okay . 

THE COURT: Are you talking to Mr. Combs? 

MR. HENDRY : I'm talking to 

THE COURT: Other than here ,n court? 

MR. HENDRY: Yes, Your Honor. we've had -- we have 

had our office has had with Mr. combs many, many 
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conversations . we've had many e-mails. we've had and 

I kind of laid it out in the motion that I filed. we 

have been attempting to have conversations with Mr. Combs 

regarding these records and regarding making sure we get 

all the submissions. And, Your Honor, these 

communications, to be frank with the court, they've 

failed. 

And I laid out in my motion extensively the efforts 

that we ' ve engaged in to try to ensure that we have 

gotten all the records, and we are having difficulty 

communicating with Mr. Combs. 

just have the court order --

So, Your Honor, if I could 

could the court please 

order Mr. combs to resubmit what he has previously said 

he sent to the records repository, and hopefully that 1s 

going to contain all the police reports which were in his 

file. Because as I ' ve laid out in my written motion, the 

only thing that Ms. Golding from the records repository 

said that has been received 1s a small report from the 

volunteer fire department and the medical examiner's 

report. So there 1s no submission from the State 

Attorney's office 

THE COURT: Mr . combs, do you have proof of your 

initial submission? 

MR. COMBS: what I have, Judge, is I had this 

copied, legally copied on January 29th of '16, and I 
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had them make me a copy, which I have in my file. And 

that was submitted to my downtown office to be taken to 

the repository after this hearing. And I had -- you 

know, I have this recollection of an earlier hearing 

where CCR was wanting you to look at, you know, all these 

other records that I had submitted. So, I had no 

indication that they did not get it until I got this 

motion. And I can have this copied again and resent to 

them, both directly to them and to the repository. 

THE COURT: All right . So, I'll order that. I will 

order Mr. Combs to resubmit and to send -- y'all can't 

see this, Mr. combs is holding up a disk of some sort. 

Mr. combs is going to put that in the FedEx and maintain 

a -- is there some filing receipt that you get from the 

repository? Is there some --

MR. COMBS: I don't really know, Judge. All I had 

to do -- I personally just after it was copied, had it 

sent to my downtown office, and they said they would 

submit it to the repository. I assume -- I'll go 

upstairs and check on that to make sure that they 

followed through. 

THE COURT: so, I'm going to order him to resubmit 

to the repository, and send a copy to Mr. Cannon's 

counsel. Then once you've done that -- and Mr. Combs, 

five days is enough time to get that done? 

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 



Page 1018

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

25 

MR. COMBS: Yes, sir. 

THE COURT: within five days. Then once you've sent 

that via overnight, and before the 30th, I want the 

office of the State Attorney and Mr. cannon's counsel to 

meet, unless Mr. Cannon's counsel says that now we don't 

have any more dispute. If there's still a dispute, I 

want you to meet. If there is some group of records that 

require my in camera review, I want the in camera review 

to be done before November 30th. Is there some reason 

that that's wrong? 

MR. COMBS: My recollection, and I ' m just going off 

the top of my head, is the very first status conference, 

they asked you to do an in camera review of the records I 

submitted. That's why I'm totally kind of confused about 

why they're saying we didn't do that when they were 

asking you to do that in camera review. 

THE COURT: Is there some in camera review that's 

required? I'm asking Mr. cannon's counsel. 

MR. HENDRY: Your Honor, David Hendry, for 

Mr . Cannon. Most of the records -- we would envision 

that most of the records submitted by the State 

Attorney's office to the records repository are not 

exempt, would not be claimed exempt, which would simply 

be forwarded to the records repository and then the 

records repository would send the records to 
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THE COURT: Because presumably once he sends it to 

the records repository, any exemption would be waived, 

right, because then it's all designated public record? 

MR. HENDRY: NO. He -- the rule on -- the rule on 

exemptions says that if there's any documents which the 

State Attorney's office claims to be exempt from 

disclosure under the public records law, then they would 

have to separately mark those containers to say that they 

contain records claimed to be exempt. Then those records 

would be 

THE COURT: And let me stop you there. Mr. Combs, 

is there some group of marked exempt records? 

MR. COMBS: Yes, sir. when I had them copied, I put 

my notes in a file, and I put that as non- public record, 

and they copied all of those as going to the repository. 

That's why I have this recollection of CCR then asking 

you to review all those notes to see if there was 

anything I misdesignated. 

THE COURT: And the -- but the documents that you're 

going to send to them are everything else, presumably? 

MR. COMBS: What I have probably on this CD I have 

them copied is including all of those notes. This CD 

probably has -- I ' ve never opened it since I got it. I 

just asked them to make me another copy so I had one. I 

assume that it contains those portions that I designated 
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as non- public records, which would be my handwritten 

notes, and then everything else. I assume that's what's 

on these CDs I have. 

THE COURT: so, are you going to send them all of 

your exempt notes and just waive the exemption, is that 

the plan or 

MR. COMBS: I actually don't personally have a 

problem with that, because they're not going to be able 

to read them. 

THE COURT: okay. All right. 

MR. HENDRY : Yes, Your Honor, just to let the Court 

know and Mr. combs know, we have received notes from the 

State Attorney's office before, and actually the example 

that I designated in my motion, I put a spreadsheet 

example of State Attorney's records which were submitted 

through the repository and disclosed to us. In the 

Francis case, I mean, we've litigated claims and pled 

claims with regard to handwritten notes by State 

Attorney. But my main concern here, Your Honor, is like 

police reports, not just police reports, but pleadings, 

you know, every pleading that the State Attorney did in 

this case, every pleading that they received from the 

trial attorneys in this case, the police reports , like 

all the discovery, what this does, what this process does 

is ensure or makes us feel better that we have received 
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every single record in this case. 

Because from what I've seen with regards to the two 

main law enforcement agencies in this case, Gretna and 

Gadsden, their latest submission from October 13th was 

grossly incomplete and primarily included supplement 

reports. And I knew that because I went back to what we 

received from the trial attorney in this case, and 

there's many more police reports from these two primary 

police departments that were in the defense attorney 

files but had not been sent to the records repository. 

So, if Mr. Combs can just, you know, make sure his 

entire file, which would include every single police 

report in this case, are submitted to the records 

repository so that we make sure we have all the reports 

in this case. And I hear that he's waiving the 

exemption, and we appreciate that. so, that may 

alleviate any confusion about what's disclosable and 

what's claimed to be exempt. we're trying to get a full 

and complete file in this case, Your Honor, because we 

have a post-conviction motion and we have to file it 

probably within five months to save some federal time on 

the back end for the 2254 (phonetic). 

MR. COMBS: And, Judge, I can state that I made a 

copy of all the police reports that I had in my file, all 

of the motions and everything was a part of the public 
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record that was submitted. There were, in fact, reports 

that I did not have, like from the Greensboro voluntary 

fire department. I just knew from the reports that they 

responded out there, but we never bothered to go get 

their reports. And, you know, I had my investigator go 

contact them because they were listed as a law 

enforcement agency, so I had them contact them and get 

their reports and send those to CCR. 

My file that I would send to them does not include 

some of the reports like that, but it includes everything 

that I had. 

MR. HENDRY: well, Your Honor, if there was a 

submission made on January 29th, there's no record of 

that at the records repository currently. And we 

appreciate Your Honor ordering Mr. Combs to resubmit that 

January 29th submission . we will certainly be diligent 

in looking at that and inspecting it and making sure that 

what we feel should be included in the State Attorney ' s 

office file in post-conviction has been submitted to the 

records repository. 

THE COURT: All right. So, here lS the order. 

within five days of today -- today is November the 5th. 

By principles of addition, I can determine that the 6th 

1s a Sunday. so by Monday the 7th, Mr. Combs will 

resubmit to the repository 
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Tuesday, because I will --

THE COURT: Tuesday the 8th it is. 

30 

MR. COMBS: Yeah. I will be out of town until 

Tuesday. So, I can come back and double check and make 

sure that it all got done what I direct them to do. 

THE COURT: That's fine. Tuesday the 8th to the 

repository. And if you are going to make any claim of an 

exemption, it's on you, Mr. Combs. 

MR. COMBS: Yes, sir. 

THE COURT: To segregate into two separate filings. 

so whatever it is that you send them and give them notice 

that I've, you know, withheld documents consisting of "x" 

number of pages and nothing else, and then -- and you'll 

give me notice and I'll immediately come to Gadsden 

county and do an in camera inspection so that we can get 

this done for the 30th . 

so the order is for him to do both. To submit to 

you and resubmit to the repository whatever he submits to 

you will exclude whatever it is that he ' s exempting and 

he will give you a notice of whatever it is that he's 

claiming is exempt. Mr. Driscoll, is that acceptable? 

MR. HENDRY: This is Mr. Hendry and --

THE COURT: Mr. Hendry. I ' m so sorry, Mr. Hendry. 

MR. HENDRY: That's fine. That's acceptable. And 
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while we're on the issue of these exemptions, 

Mr. Driscoll is just behind me telling me about 

outstanding records from other agencies which were 

claimed to be exempt. And one thing that stands out to 

us, Your Honor, is that the medical examiner in this case 

submitted photos claimed to be exempt. So, we do not 

have access to the autopsy photos in this case from the 

Medical Examiner's Office. And that's an example right 

there, Your Honor, of records which we would ask Your 

Honor to order the medical examiner to release those 

photographs to us, because we've been through this issue 

before and our understanding is that in a criminal case 

such as this, that the defense counsel, post-conviction 

counsel, would be entitled to receive copies of the 

autopsy photos. 

THE COURT: Any dispute about that from the Attorney 

General ' s office? 

MS. BECKLES: Your Honor, I don't really -- I'm not 

aware of any dispute at this time, but I would just ask 

that a motion be written and if the M.E. -- they may have 

their own counsel and they may or may not object, and 

allow them a chance to -- so, I don't really know. I do 

think though were the photos not entered into evidence 

at the trial? 

THE COURT: My memory of it is that there was a 
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subset of the autopsy photos. some of them were deemed 

redundant and some of them were deemed basically a 403 

analysis. some of them were excluded, is my memory of 

it . so they probably should have been part of the record 

on appeal, but they were not all entered into evidence is 

my memory. 

MS. BECKLES: okay. (Telephone interruption) -

before the judge just rules on it, that they file a 

motion giving the people opportunities to respond. And 

then if there's no objection, then we're okay. 

THE COURT: Fair enough. Mr. Hendry -

MR. DRISCOLL: Your Honor 

THE COURT: who is this? 

MR. DRISCOLL: This is Mr. Driscoll again. I just 

wanted to make clear, we filed a motion early on in this 

case that was -- that you ordered once things were 

claimed exempt they were sent to the clerk's office . And 

then after that at the last status conference, or status 

hearing, you asked that when they come in to forward the 

notice of the claim of exemption, and we have done that. 

So, there's exempt items at the Gadsden clerk's office 

waiting for Your Honor's decision. 

The 1n camera inspection is next. And there's other 

items at the Gadsden county clerk's office that were 

claimed exempt, were sent from the repository, and are at 
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the Gadsden county clerk's office, and we sent with 

notice, I believe, to all the parties, too, since we were 

e-mailing the judge. when those came in, we forwarded 

them. I think we're up to date on those. so, there's 

items that were claimed exempt that are waiting in camera 

inspection in the clerk's office. 

MS. ROBINSON: Your Honor, this is Janine Robinson 

with Florida Department of Law Enforcement. If I could 

just make a brief component as to that. 

THE COURT: very well . 

MS. ROBINSON: If any of those records pending in 

camera were reviewed by the court, are those of FDLE 

which I presume they are, we would like an opportunity to 

respond to Your Honor, not agree with any of our claimed 

exemptions. And our submission to the repository would 

be two separate packages, one labeled exempt, one labeled 

non-exempt, and the exempt records would have specific 

statutory exemptions to the individual content of the 

records. 

THE COURT: All right . So is the sensible thing for 

me to review these and then we can all discuss this when 

we're together on the 30th? 

MR. DRISCOLL: Yes, Your Honor. 

MS. ROBINSON: Sounds good. 

THE COURT: All right. very well. All right. 
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Anything else from anyone else on the public records? 

MR. COMBS: No, s,r. 

THE COURT: All right. So, I need to review 

Mr . Hendry, so I need to review autopsy photos? 

MR. HENDRY: Yes, Your Honor. 

THE COURT: I need to review FDLE exemptions? 

MR. HENDRY: And --

THE COURT: And whatever exemptions Mr. Combs 

claims. 

MR. DRISCOLL: whatever has been shipped from the 

repository to the clerk's office. 

34 

MR. HENDRY: The repository should have shipped 

separately records claimed to be exempt from any agency 

in this case who claims records to be exempt and they're 

separately contained. They're usually in an envelope 

with a seal. And I believe the rule said that Your Honor 

is to do that ex parte . And Your Honor can certainly 

invite any comment from any agency, if you have any 

questions about the exemptions to be claimed to be 

exempt. But it's all the process of Your Honor rev1ew1ng 

these exempt records and the details and the 3.852 

section, I believe. 

THE COURT: Okay. All right. So , what you're 

telling me is I'm the holdup? That's all right. 

MR. HENDRY: Your Honor, you may be --
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THE COURT: I am capable of handling the truth of my 

own failings, so don't worry about that. 

MR. HENDRY: I understand Your Honor is in a totally 

different courthouse, totally different county than 

Gadsden; is that correct? 

THE COURT: That is correct, although it's not that 

far. That's not the holdup, to be perfectly candid about 

it. 

MR. HENDRY: we were -- ,n that Francis case, the 

one that I keep going back to about the State Attorney's 

records that were submitted and they were about 8,500 

pages, but that was a case -- I think Judge Adams was up 

on the 20th floor of the orange county courtroom, and 

he wasn ' t aware that there were records down in the 

basement of the clerk's in the basement of the 

building that needed to be brought up to his, you know, 

chambers for him to do the review. 

THE COURT: well, that is kind of you. And the 

Gadsden county courthouse is more than 20 floors away, so 

I appreciate that there are people who have caused 

problems with less cause even than me. But is there -- I 

tried to read the file in preparation for today's hearing 

again , and I didn ' t notice -- we looked for some sign of 

documents that I was supposed to be reviewing and I did 

not notice any sign of that, but 
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MS. ROBINSON: Your Honor, this is Janine Robinson 

with FDLE. I did the same with my file and e-mail 

correspondence and e-service and I've never received a 

motion for in camera inspection from defendant's counsel, 

which is typically the process. 

THE COURT: Thank you. 

MR. DRISCOLL: Your Honor, this is James Driscoll 

again . we did an initial motion so we won't do a 

separate one and that was granted by the court. 

THE COURT: okay. 

MR. DRISCOLL: And then, I think, on one or two 

occasions when there were exemptions claimed and so forth 

and we got notice that the repository was shipping it, we 

sent that on. I e-mailed it to your -- you, the Attorney 

General, Mr. Combs, and I think your judicial assistant 

saying that these items had, in fact, been shipped from 

the repository to the Gadsden County Clerk's office. 

MS. ROBINSON: Janine Robison, again, Your Honor. 

Just for clarification, we've never received notice. In 

fact, the repository provided me with courtesy copies of 

that motion and order. 

MR. DRISCOLL: That's probably true. Or, that's 

true, I can ' t dispute that. 

THE COURT: All right. Fair enough. All right. 

we're set for hearing on November 30th at 1:30. Any 
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other matters -- Mr . Driscoll , I know you take offense at 

me ra1s1ng the question of the entitlement to an 

additional IQ test, but it's a concern that I have and I 

would like the issue addressed briefly by the parties. 

And what I'm trying to get at is this. Is there an 

evidentiary threshold that needs to be -- needs to be 

crossed, or is there law that says, anyone who is under 

sentence of death is entitled to an additional IQ test? 

If that's the law, that's the law. 

MR. DRISCOLL: And, Your Honor, I certainly respect 

the Court and I know it's not personal at all, but it ' s 

just been a long hard fight to get Florida to recognize 

the scientific standards of IQ of intellectual 

disability. And this never comes up because normally we 

don't have a problem giving a proper IQ test. we've 

always been allowed to develop our claims with 

attorney-client confidentiality applying to us. we've 

had to bring this to -- before we filed the claim, we had 

to bring this up simply because the Department of 

Corrections won't let him be uncuffed to have a proper IQ 

test. And so, it ' s certainly not anything personal, Your 

Honor . It is something I do, in fact, feel very strong. 

Because this is not just a mere claim. This would be 

cruel and unusual punishment if Marvin cannon is, in 

fact, intellectually disabled and he's not allowed to get 
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an IQ test, and he's executed . 

I don't think that would ever happen without an IQ 

test. And I know it may be -- I mean, I'm hoping it's 

something we could work out, because we actually went 

above and beyond to try to come up with a simple solution 

where he would be in your jurisdiction ,n a jail ,n your 

circuit and he could have the test and Dr. Cunningham 

would go to Gadsden County and you have to speak to 

family members anyway. 

THE COURT: Does the Department of corrections 

concede that this kind of a test is done for death row 

inmates in other facilities unshackled? 

MS. RUMPH: Your Honor, this is Sarah Rumph with the 

Department of Corrections. It is my understanding that 

they do that at union Correctional, which has the vast 

majority of death row inmates. Florida State Prison has 

a completely different set of inmates in that prison over 

all, not just death row, but they also have some 

seriously high max management people. so, the prison 

itself 1s not the same . It's completely different. So 

that's part of the issue. Florida State Prison just 1s 

not union correctional Prison . 

THE COURT: I mean, they're across the street, 

aren't they? Those facilities are just across the street 

in Starke, are they not? 
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MS. RUMPH: Right, they are. They're right next to 

each other. And, of course, we don't have any objection 

to the Gadsden county sheriff transporting him for 

THE COURT: HOW about any objection to the 

Department of Corrections transporting him across the 

street? 

MS. RUMPH: I don't know if we have the space to do 

that, Your Honor, to be quite honest. Transporting a 

death row inmate requires a massive amount, even across 

the street. 

THE COURT: How much is it going to take to 

transport him to Gadsden county? 

MS. RUMPH: Well, that would be up to the Sheriff. 

THE COURT: Oh, my goodness. Okay. 

MS. RUMPH: our staffing needs for transporting an 

inmate is completely different than what a sheriff would 

need, because they can clear the roads and do whatever 

else they need to do. 

THE COURT: Okay. All right. Well, I guess we'll 

have this hearing on November -- whatever date we picked. 

November 30th. 

MR. COMBS: And Judge, I might let Department of 

Corrections know that from the State Attorney's point of 

view, we would be objecting to having the sheriff's 

Department have to transport Mr. cannon, and would come 
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down on the side that they ought to bend their rules and 

take the handcuffs off and give the man the test. 

THE COURT: Thank you, Mr. Combs for that. So 

MR. DRISCOLL: I'm sorry, could you give me just a 

quick summary? I couldn't make that out. 

THE COURT: Mr. Combs said that from the position of 

the State Attorney's office, his view of the world is 

that they should figure out a way to let him take the 

test. And if it requires the bending of their rules, 

that that would be a far -- well, now I'm editorializing 

over what he said. 

MR. COMBS: It ' s far more preferrable, Judge, than 

the Gadsden county sheriff's Department having to take a 

death row inmate all the way from there 

MR. DRISCOLL: I would say that's absolutely 

correct, Your Honor. But you don't have the same 

jurisdiction over the DOC as you have over the Gadsden 

county sheriff's office and the jail, where an inmate 1s 

being transferred into your jurisdiction. That's the 

reason we came up with that. And it works out because 

Dr. Cunningham would be there to do that. Now, we wanted 

to give this court an opportunity to resolve this. You 

know, ultimately there is no way he cannot have a valid 

IQ test. 

I mean if the court -- we would just -- this is a 
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decision which does put out the Gadsden county sheriff's 

Office, but it is something we believe you would have 

authority over, and maybe we could resolve this short of 

writs and so forth and we could just go about preparing 

our case. But we wanted to give the Court the 

opportunity to resolve it. And I think hopefully we can, 

because this is -- this is critical. This was a long 

fight in order for people being allowed to present a 

scientific evaluation on intellectual disability. 

THE COURT: All right . 

MR. DRISCOLL: So, I guess we'll notice the -- we'll 

try to figure out who to notice at the sheriff's office 

or whatever. But my understanding is you would have 

jurisdiction over them. So, I guess we'll find their 

counsel and send them a notice for the 30th. 

THE COURT: All right . Fair enough. So let's get 

everybody in the same room at the same time. I mean, my 

memory -- I'm trying to think back. 

MR. DRISCOLL: From the trial, Your Honor, because I 

read it somewhere recently, Dr. Leland didn ' t find him 

intellectually disabled. Dr. Leland also didn't have the 

information which we uncovered. And I will state to this 

Court --

THE COURT: No, I don't remember seeing the 

references to the school tests or the 
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MR. DRISCOLL: No, we got more records than trial 

counsel. At least, that's what we believe at this time. 

what was submitted, and it was submitted by defense 

counsel, was some trial records, it was submitted into 

evidence. And this will be in our motion. So, just for 

your own information. It says in his school records, 

which were submitted into the court file, that if you 

look it ' s small, it says he was intellectually disabled. 

Dr. Cunningham, far better than I could ever say in 

his affidavit, which was attached to the motion, goes 

into why there's a concern and it ' s something we, in 

fact, really should pursue. It ' s an extensive affidavit 

which he submitted and it should be attached to our 

motion. 

THE COURT: All right. Fair enough. All right. So 

we'll get back together on the 30th. I would encourage 

the Department of Corrections and the Attorney General's 

office to communicate on this issue. If I am as wrong as 

everybody in the room seems to think that I am about the 

question of entitlement to an IQ test, it certainly seems 

like an issue that ought to be reasonably resolvable. 

And -- but if not, and we need to have a half a day 

hearing, I don't have half day trials by telephone. And 

everyone's going to need to be physically present. And 

I'm going to want to know what my legal authority is over 
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how to get this test done. 

MR. DRISCOLL: I mean, there ' s (inaudible) versus 

Oklahoma, and of course the other cases, Hall and Atkins, 

which we cited. He's entitled to at all stages to have 

the assistance of a mental health expert. And our mental 

health expert has requested that he be allowed to give 

him the test. whether something comes of that or not, 

that is something we would plead 1n our motion and 

eventually the court would decide. 

THE COURT: Sure. 

MR. DRISCOLL: But, I mean, we've certainly laid our 

cards out on the table as we're trying to develop our 

claim so we don't -- I mean -- we're going to come up and 

I ' ll argue what I can. I don't know that any -- it's 

just a matter of whether he could have the test without 

the handcuffs. I don't think the State or the State 

Attorney's office or the AG's office would argue that 

he's not entitled to an IQ test, to have his expert 

conduct an IQ test. 

THE COURT: Does the Department of Corrections 

concede or dispute that I have the authority to order the 

Department of corrections to make a reasonable 

accommodation , whether it's at the facility, or to 

transport him to a facility that can accommodate the 

test? 
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MS. RUMPH: Yes, Your Honor, the court doesn't have 

jurisdictional authority over the Department of 

Corrections as an executive agency in its own use of its 

own rules and regulations. 

THE COURT: All right. And what ' s the Attorney 

General's position on that? 

MS. BECKLES: I'm going to concede to FDLE -- I'm 

sorry, DOC's that they are -- as far as I know, the Court 

can only -- they do have autonomy I believe in that 

situation. And also, I cannot right now say that we 

object to a second hearing, because normally like 

Mr. Driscoll has stated, we don ' t even know it's 

occurring because they just go ahead and do it. But I 

will look and see if there's anything. And if I don't 

file anything, Your Honor, it's because we're saying 

that, you know, they can have a second hearing. If I do 

find something out, I will file a response, if needed, 

before the 30th. 

THE COURT: All right . Fair enough. So we'll get 

back together on the 30th. I'll enter an order on the 

public records. I will go and do the -- and I'll put in 

the order that I will go and do the in camera review of 

whatever it is that's been submitted to the Gadsden 

county clerk's office, as far as submissions from the 

repository, and we'll be ready to hit the ground running 
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sheriff's office for the 1:30. 
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THE COURT: very well. Thank you so much for that. 

Anything else from the Attorney General? Go ahead, Mr. 

Driscoll. 

MR. DRISCOLL: Your Honor, I was just going to say 

we'll give -- we'll see what we get from Mr. Combs next 

week and we'll give him a call on Wednesday or so. 

THE COURT: All right. Excellent. Anything else 

from the Attorney General? 

MS. BECKLES: NO, Your Honor, not at this time. 

THE COURT: Anything else from FDLE? 

MS. ROBINSON: No, Your Honor. 

THE COURT: Department of Corrections? 

MR. VAZQUEZ: No, Your Honor. 

THE COURT: Mr . Combs? 

MR. COMBS: No, Sl r. 

THE COURT: Anybody else that I've missed? 

UNIDENTIFIED SPEAKER: No, Your Honor. 

THE COURT: All right. Very well. Thanks so much. 

we're adjourned . Thank you for your advocacy. 
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PROCEEDINGS 

THE COURT: All right. So this lS 2010CFB663. Do I 

have Mr. Beville on the line? 

MR. BEVILLE: Yes, Judge . 

THE COURT: All right. And who else lS present for 

the Marvin cannon case? 

MR. BROWN: Judge, Greg Brown from CCRC-Middle, 

along with James Driscoll. 

THE COURT: All right. Very well. Anybody else on 

the phone? 

MS. HOPKINS : Yes, Lisa Hopkins on behalf of the 

Attorney General's office. 

THE COURT: All right. very well. All right. 

Anybody else on the phone? very well. And we've got 

some folks present in the courtroom. I don't know if 

anybody else is here for the cannon case. 

MR. FOWLER : Phillip Fowler, Department of 

Corrections. 

THE COURT: Okay. All right. Very well. And, sir, 

you ' re? 

MR. PADGETT: Ryan Padgett, also Department of 

corrections. 

THE COURT: All right. Very well. So, a couple of 

things. we ' ve got a public records issue. I don't know 

that there's anything that I need to do about that at 

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 
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this point. Is anything anything due on public 

records as far as anyone 1s aware? 

MR. BROWN: Judge, as far as the defense is 

concerned , we received the public records that we were -

that the Court was dealing with at the last hearing. So, 

as far as we know, there aren't any outstanding public 

records. 

THE COURT: All right. Very well. I've also 

received the motion to vacate judgment filed May 16th. 

State's reply. The motions involving the numbering of 

the document. I'd like the parties, first of all, to 

address the issue. The State conceded Hurst. why would 

I do anything other than send this case -- remand this -

send this case -- you know, grant a resentencing and then 

send this case back to the judge, the felony judge in 

Gadsden county to do the Hurst resentencing? 

MR. BEVILLE : As far as the State is concerned, 

Judge, I don't know what else you could do. 

THE COURT: All right . Fair enough . 

MS. HOPKINS : well, Your Honor, when it comes to the 

guilt phase claim 

THE COURT: since I've got you on the phone, when 

you each speak, if you would just state your name first 

so I can remember whose who. 

MS. HOPKINS: sure. No problem. Lisa Hopkins on 
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behalf of the AG's office. 

THE COURT: Okay. 

MS. HOPKINS: when it comes to the guilt phase 

claims, those, I think, should be addressed prior to any 

resentencing, because I don ' t know if Mr. Cannon or his 

counsel intends to, but if a resentencing ends up with a 

different outcome than what was originally ordered, if 

they would still be going forward on the guilt phase 

claims. 

MR. BROWN: Judge 

MS. HOPKINS : So, 

MR. BROWN: oh, I'm sorry. 

MS. HOPKINS: I just think it's -- if the guilt 

phase claims were not addressed prior to any new 

resentencing, then it potentially could cause two new 

resentencings and possibly a new trial. 

THE COURT: Well, here ' s the thing. The way we do 

assignments every two years, judges get new assignments 

in the second circuit. My understanding is once there's 

a Hurst resentencing, the rule does not require the case 

go back to the original judge that tried the case, which 

is me . so, there wouldn't be anything to prevent the 

felony judge 1n Gadsden County from resolving whatever 1s 

out there or there ' s no necessity for the case to stay 

with me once the case is no longer a death penalty case, 
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which under Hurst it's not until there' s a new sentencing 

phase, I wouldn ' t think. I mean, the timing of 

resolution of the post-conviction motions, I'm not sure 

that -- I ' m not sure that it makes an enormous amount of 

sense to separate the resentencing issue from the other 

post - conviction issues. 

MR. BEVILLE: well, Judge, this is James Beville 

with the State Attorney ' s office. what I understand 

Ms. Hopkins to be saying though, is if the guilt phase 

claims in the post-conviction motion turn out to be 

merited, then we're going all the back to a trial and not 

jus t a resentencing. so, that's the issue we need to 

address first. 

THE COURT: Of course . Of course. But it doesn ' t 

have to be the original - - the only reason I have this 

case is because there is an extant death sentence that I 

imposed. And once that is vacated, the entire case 

goes - - I mean, yes, there has to be a new penalty phase 

and there may be a condition precedent to a new penalty 

phase, which is the 38 -- which is the ineffective 

assistance claims. But as far as I understand it, 

there's no necessity that I handle the guilt phase claim . 

So and I recognize that I ' m raising this issue 

for the first time, so maybe the sensible thing is for me 

to do an order to show cause, let y'all do it, have 
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MR. BROWN: Judge, this is Greg Brown with CCRC. I 

just want to I think that that would be proper to do 

the order to show cause, but I just want to make sure 

that we frame the issue that we're discussing here so 

that we can address it properly. But what Your Honor is 

discussing is simply the judicial assignment and not 

not necessarily the process of not hearing the guilt 

phase claims until after resentencing? 

THE COURT: Exactly. 

MR. BROWN: I want to make s ure that I ' m clear on 

that distinction. 

THE COURT: That ' s basically what it -- I mean, 

that's the practical effect of it. The State has 

conceded that the death sentence has to be vacated and 

there can be a new -- assuming an existing conviction 

that there would be a new penalty phase. But as far as 

when the guilt phase post-conviction motion is resolved, 

and whether that's resolved - - and the process for 

resolving that is basically what I'm asking about. I ' m 

not -- if I send it - - if I grant the Hurst resentencing, 

I send the entire case back to the new judge. That's my 

reaction. I send my entire case back to the judge who is 

assigned to Gadsden county felony. 
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And then that judge -- everything else in the case, 

that judge decides, including the process and the order 

in which the trial phase and the sentencing phase motions 

are resolved . Is that -- is that -- are you following 

me? 

MR. BROWN: I certainly understand the issues, 

Judge, and if you ' d rather have us reply in writing 

later , or if you want to hear my thoughts at this point, 

I ' m happy to do it either way. 

THE COURT: well, if you have preliminary thoughts 

so when I ' m drafting the order to show cause, it would be 

of assistance to me. But I ' m planning to draft an order 

to show cause. so, if you would rather have a little bit 

more time to think about it, or if you want to tell me 

your thoughts, at least your preliminary thoughts now, 

recognizing you can put on paper whatever you deem 

appropriate. 

MR. BROWN: well, I'll just make very clear that the 

defense's position would be that the guilt phase claims 

do need to be resolved prior to any resentencing. In 

terms of -- in terms of judicial assignment and those 

kind of collateral issues, I think that some time to 

think and address that on paper would be best. 

THE COURT: All right. Fair enough. From the 

Attorney General, any other views on that? 

JUDY W. HUSSEY, RPR, OFFICIAL COURT REPORTER 



Page 1048

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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that, that it might be better to respond to an order to 

show cause just to address that specific issue. I do 

think the guilt phase claims need to be addressed prior 

to any resentencing. 

THE COURT: Very well. Mr. Beville, anything to 

add? 

MR. BEVILLE: No, Judge, thank you. 
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THE COURT: All right. So is the sensible thing for 

us to set another case management hearing so that we're 

complying with the Supreme Court's timelines? why don't 

we go ahead and do that and anticipate that you'll get an 

order to show cause out of me in the next couple of days. 

MR. BROWN: Judge, Greg Brown with CCRC. 

THE COURT: Yes, sir. 

MR. BROWN: I just want to clarify something else. 

The term, case management conference, has a very specific 

connotation in these capital proceedings, in which at the 

case management conference on the defendant's motion, 

we'd be making any legal arguments on our claims and also 

arguing whether or not an evidentiary hearing would be 

proper . Is that what the court intends to do at this 

next conference , or are we simply going to be discussing 

the issues that were brought up today? 

THE COURT: well, what I suspect -- I want to do two 
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things. I want to set a placeholder to make certain that 

the case is moving forward. If the case stays ,n front 

of me -- no, I just want to set a placeholder. I don't 

want you to have to be arguing about whether we're going 

to have an evidentiary hearing. Really, the next hearing 

1s solely for the purpose of resolving the issue that I 

raised. 

MS. HOPKINS: Okay. So, if we could just call it a 

status rather than a case management. 

THE COURT: I think that's fine. We'll call it a 

status conference. we'll set a status conference for, I 

don ' t know, 60 days out? Does that seem sensible to 

everyone, 60 days? 

MS. HOPKINS: Yes, Your Honor. 

MR. BEVILLE: Fine with me. 

MR. BROWN: (Inaudible) -- the defense. 

THE COURT: I couldn't quite hear you. 

MR. BROWN: That works for the defense. 

THE COURT: All right . so set a status conference 

for 

THE 

THE 

proposed. 

MS. 

MR. 

CLERK: 

COURT: 

HOPKINS: 

BEVILLE: 

October 16th , Monday, at 9:00. 

Monday, October 16th at 9:00 is 

That works for me, Your Honor. 

That's a potential jury selection day 
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THE COURT: I think that -- so, Mr. Beville, it's 

fine with me if you have somebody cover for you, if it's 

fine with you. 

MR. BEVILLE: It ' s fine with me, Judge. 

THE COURT: All right. very good. And from the 

defense, is that acceptable, October 16th at 9:00? And, 

again, you can participate by telephone. 

MR. BROWN: Yes, Your Honor. 

THE COURT: All right. Very well. So, that ' s it. 

And I ' ll do an order to s how caus e why the Hurst motion 

shouldn't be granted and the case reassigned. All right. 

Anything else from anyone else on the status conference 

today? 

MS. HOPKINS: Yes . Your Honor, to clarify, may I 

appear by phone at the status conference as well? 

THE COURT: Yes, absolutely. Everybody can appear 

by telephone. And from the Department of corrections, do 

you wish to be heard? 

MR. FOWLER : Yes, please , Your Honor. It appears 

that the records issues have been resolved, so I don't 

see any further need to participate in the next one 

coming up, unless the court deems it necessary. 

THE COURT: unless someone asks me to do 
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Department of Corrections, I don't see a necessity for 

the Department of corrections to participate further. 

Does anyone else disagree with that? 

MS. HOPKINS: No, Your Honor. 

MR. BEVILLE: No, Judge. 

MR. BROWN: NO. 

THE COURT: All right. Very well . So, that ' s it 

for the Department of Corrections. Thank y'all for 

coming out this morning . 

All right. Anything else from anyone else? 

12 

MR. BROWN: Judge, from the defense, does the court 

wish to address the motion for renumbering at this time 

or hold that off for the next status conference? 

THE COURT: No, hold that out for the next status 

conference. 

MR. BROWN: All right . Thank you. Nothing else 

from the defense. 

THE COURT: All right . Very well. Thank you, 

folks . 

MR. BEVILLE: Thank you, Judge. 

MS. HOPKINS: Thank you. 

THE COURT: All right. Thank you. 

(Thereupon, this case was concluded). 
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PROCEEDINGS 

THE COURT: Be seated. Have a seat. All right. So 

this is State of Florida v. Marvin cannon, 2010-CF-663B, 

from Gadsden county. 

MR. FANSLER: Gentlemen, hello? 

MR. COMBS: Hello, this is Richard Combs. 

MR. FANSLER: Yes, you're in the courtroom with 

Judge Sjostrom. 

THE COURT: All right. Mr. Combs, can you hear me? 

MR. COMBS: Yes, sir, got you, sir. 

THE COURT: who else is on the 

MR. BISCHOFF: Good afternoon, Your Honor. This is 

Brad Bischoff with the JAC. 

THE COURT: Thank you, Mr. Bischoff. I've got 

Mr. Harrison is here present. And, sir, you're? 

MR. DELANEY: Patrick Delaney, Assistant Attorney 

General . 

THE COURT: All right, very well. So first thing 

that we probably should address is the motion to withdraw 

or is there something we should do before that? And 

you're? 

MS. COPEK: Alice Copek, Capital Collateral Regional 

Counsel. we were set for a hearing on the motion to 

withdraw Monday, but Mr. Harrison had contacted me and 

said there was a case management conference today. 
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THE COURT: Okay. 

MS. COPEK: I mean , if you want to address it today, 

I mean, it's a pretty straightforward motion to withdraw. 

THE COURT: Fair enough. I was not aware of the 

hearing on Monday. I thought everything was set for 

today, Ms. Copek, I'm sorry. 

MS. COPEK: No, that's fine. 

THE COURT: So why don't we talk about that. As far 

as your office withdrawing, my memory is that the 

statute 

MS. COPEK: Do you need a copy of the motion? 

THE COURT: Yes, ma'am, thank you. 

MS. COPEK: May I approach? 

THE COURT: But my memory 1s that the statute sort 

of has a presumption that one of the other regions is to 

be appointed. Am I wrong about that? 

MS . COPEK: That is my understanding of the statute 

and that would be what we would ask for would be that the 

middle or the south be appointed, and not the registry. 

THE COURT: All right, fair enough. 

Mr. Combs, do you wish to be heard on the motion to 

withdraw? 

MR. COMBS: No, sir. I don't have any position on 

it at all. 

THE COURT: All right. Mr. Harrison, I don't know 
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MR. HARRISON: None, Your Honor. 

THE COURT: And does the office of the Attorney 

General have anything to say about it? 

MR. DELANEY: No, Your Honor. 

5 

THE COURT: All right, fair enough. So I'm going to 

go ahead and grant the motion to withdraw. Ms. Copek, 

can I prevail on you to draw an order --

MS. COPEK: sure. 

THE COURT: -- appointing the middle di s trict? 

MS. COPEK: Middle? 

THE COURT: Yes, ma'am. 

MS. COPEK: Yes. And do you want me to just do that 

through E- service, prepare that, or just send it to 

Lorraine? 

THE COURT: why don't you send it to Lorraine by 

e-mail . Does that work? 

MS. COPEK: And I will CC all the parties. So 

motion to withdraw granted, middle district appointed . 

THE COURT: Yes, ma'am . 

MS. COPEK: okay. Thank you, Your Honor. 

THE COURT: Thank you so much. what's that? 

MS . COPEK: May I have my motion back? That was my 

only copy. 

THE COURT: Yes, you may . Thank you very much. 
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MS. COPEK: All right. And just to clarify, so then 

we don't need to be -- we don't need to do the hearing on 

Monday. 

THE COURT: That's correct. we'll cancel the 

hearing on Monday. 

MR. COMBS: Good, because I wasn't going to be able 

to be there. 

MS. COPEK: Oh, you know you wanted to see me, 

Mr. combs. 

MR. COMBS: Oh, yeah, I know, but I'm in trial in 

Liberty and so somebody would have to cover for me. 

THE COURT: All right, very good. 

MS. COPEK: Thank you very much. 

THE COURT: Thank you so much. 

The other matter we needed to address was 

Mr. Harrison's fees and costs motion I think; is that 

right? 

MR. HARRISON: well, Your Honor, you said that you 

did not want to take that up at this hearing and so I did 

not notice it at all. So I'll just get with you and 

Lorraine and the State and we'll set that for a hearing 

later. 

THE COURT: All right. Mr . Bischoff, was there 

anything else that you needed to say about that? 

MR. BISCHOFF: we we re noticed for a hearing today, 
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Your Honor. 

THE COURT: I thought it was -- my memory was it was 

noticed, but now I'm not sure. Let's see. 

MR. HARRISON: Not the fee motion, I'm sure, because 

I would have been a lot more interested. 

THE COURT: It looks like the only thing noticed was 

the -- let's see. 

(Off-the-record discussion.) 

MR. HARRISON: I blame all this on Lorraine, Your 

Honor. I know there is danger in doing that, but she 

indicated that you did not want to take that up today. 

THE COURT: It doesn't look like it's --

Mr. Bischoff, am I missing something? It doesn't look 

like it's noticed for today . 

MR. BISCHOFF: I'm looking at a notice of hearing, 

Your Honor. 

THE COURT: what's the date of the notice of 

hearing? 

MR. BISCHOFF: It's an amended notice of case 

management hearing and status conference for 

February 11th , 2016 at 1:00 p . m. It goes on to say that 

Mr. Harrison has filed a motion for the payment of 

attorney's fees to exceed the cap imposed by the Florida 

Justice Administrative Commission for his services as 

appellate counsel. That motion is pending and is opposed 
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by the JAC. 

Therefore, we assumed that that motion would be 

heard today. we actually have no objections to any of 

the entries in Mr. Harrison's motion, if he would wish to 

go forward. 

THE COURT: I didn't catch that last part that you 

just said, Mr. Bischoff. 

MR. BISCHOFF: I said, we have no particularized 

objections to any of the entries in Mr. Harrison's 

billing, if he wishes to go forward. However, if the 

Court prefers to continue it, that's fine also. 

THE COURT: why don't you just give me a preview of 

the substance of your objection and then Mr. Harrison can 

tell me if he's prepared to address it or not. 

MR. BISCHOFF: our only objection, Your Honor, is 

that he's billing over the flat fee. 

THE COURT: Okay . Fair enough . 

And, Mr . Harri son, do you want to give me a s ummary 

of why you felt it was necessary to bill in excess of the 

flat fee? 

MR. HARRISON: Yes, Your Honor. The flat fee is 

$2,000. we put our heart and soul into doing the very 

best we could on this appeal; it was very difficult. It 

was a very clean trial; it was well tried, you know. My 

client was given justice and we had to dig. we did the 
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very best we could and we came up with some good issues. 

we did an initial brief, reply brief, argued it in 

the Florida supreme court. And I think it speaks for 

itself. You know , we just it's just hard to run a law 

office for that little bit of money 1n a case as serious 

as this. we put a lot of time into it. 

THE COURT: so what we're working on, to be plain, 

1s solely appellate attorney's fees. we've already 

addressed the --

MR. HARRISON: Only appellate, yes, s ir. 

THE COURT: And, Mr. Harrison, what was the total, 

bottom line bill? 

MR. HARRISON: Judge, I'm sorry, I don't know. I 

don't remember. I think it was $17,060, something like 

that. 

MR. BISCHOFF: $17,080, Your Honor. 

THE COURT: All right, fair enough. 

Mr. Bischoff, anything else that you want to say? 

MR. BISCHOFF: No, Your Honor, I have nothing 

further. 

THE COURT: All right. well, I have -- that being 

the case, I mean, I've reviewed the record on appeal. I 

was very much involved 1n the preparation of the record 

on appeal. I've read the briefs, I've read the opinion 

of the Florida supreme court. 
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And my view of it is that the appellate attorney's 

fees are reasonable , and appropriate, and necessary. I 

don't see any way that the appeal could have been done 

reasonably for the statutory amount. So I'm going to go 

ahead and overrule the objection. 

And, Mr. Harrison, do you need to submit an order or 

what do you need to do at this point? 

MR. HARRISON: Yes, sir, I need to submit an order. 

THE COURT: All right. Anything else from anyone 

else at this time? As far as 

MR. BISCHOFF: Yes, Your Honor. This is 

Mr. Bischoff. I would just remind the court that the 

order needs to contain the finding that the case involved 

extraordinary and unusual efforts. 

THE COURT: And it does. 

MR. BISCHOFF: And that double the flat fee would be 

compensatory. 

MR. HARRISON: I'm familiar with that, Judge. Thank 

you very much. 

THE COURT: Fair enough, fair enough. So those 

findings will be made. 

And on the post conviction efforts and the case 

management of the post conviction, we just need to make 

certain that we get the substitute counsel appointed. 

Is there anything else that we need to address on 
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Mr. cannon's case at this time? 

MR. HARRISON: No, Your Honor. 

THE COURT: Mr. Combs, anything else? 

MR. COMBS: No, sir, not at all. 

THE COURT: All right. Anything else from the 

Attorney General? 

11 

MR. DELANEY: No , Your Honor, just that Mr. cannon 

be appointed counsel as quickly as possible. 

THE COURT: Very well. So we'll get that done ,n 

the next day or two, I'm sure. 

All right. Anything else from anyone else? All 

right. Thank you, folks. we're adjourned. 

(Proceedings concluded at 1:15 p.m.) 
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PROCEEDINGS 

THE COURT: This is Judge Sjostrom. I'm calling in 

on State of Florida v. Marvin cannon, 2010-CFB-0663, on 

the order setting status conference that was entered back 

on the 5th of May. who do I have on the telephone? 

MS. RUMPH: Good morning. This is SaraH Rumph with 

the Department of Corrections. 

THE COURT: It's super , super, super quiet. Are you 

on a speakerphone? 

MS. RUMPH: Yes, sir, I am. 

THE COURT: Can you please take it off speakerphone? 

we can probably hear better. 

MS. RUMPH: Yes, is that better? 

THE COURT: Much, much better. 

MS. RUMPH: Great. 

THE COURT: State your name again, please. 

MS . RUMPH: It's Sarah Rumph, R-U-M-P-H, with the 

Department of Corrections. 

THE COURT: All right, very well . And who else do 

we have on the phone? 

MR. DRISCOLL: James Driscoll and David Hendry from 

CCRC. 

THE COURT: All right. Very well. So according to 

the order, the purpose is to comply with the Rule 

3.851(c)(2) to hold our 90- day status conference. so why 
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don't I just hear from the parties as far as what the 

status is today, from Mr. Cannon's counsel. 

4 

MR. DRISCOLL: Yes, Your Honor. At the last 

hearing -- at the last hearing, you ordered the State to 

comply with 3.852. I believe notices have went out. we 

don't know to which agencies. Mr. Brown, who was out 

today, contacted Mr. Combs and asked for him to send 

copies of the notices, but we don't know which ones they 

are. Some agencies have responded though. 

And then based on the court's order, the repository 

has been -- has sent records claimed exempt on to the 

clerk's office for your review. And that would be the 

Department of corrections, the Florida Department of Law 

Enforcement and I believe the Gadsden County Sheriff's 

office. 

Now, we asked Mr. Combs about the State Attorney 

records and he indicated he had sent them on to the 

repository earlier. And they're sending us another 

shipment next -- I'm not sure what we're going to get if 

there's agencies involved. But that's where we're at. 

THE COURT: All right. Mr. Combs, anything to add? 

MR. COMBS: Judge, yeah. I sent my records on May 

the 9th of 2016. And that included what I had listed as 

nonpublic records, which are all my notes. And I 

understand from orders I received that you've now 
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received copies of all my notes and I wish you luck on 

all of that. 

5 

And then we contacted -- my investigator personally 

served notices to ten different agencies that I selected 

in looking over my file. Some of them may or may not 

have records. I know that Highway Patrol was there. A 

trooper was there, I listed him on discovery. so I sent 

one to the Highway Patrol. whether he generated a report 

or not, I didn't have it, I don't know if he ever did, 

but we sent one to there anyway. 

we sent it to the fire marshal, the sheriff's 

office, FDLE, Gretna PD. we sent one to the Apalachee 

correctional Institution because that was the K-9 unit 

that responded and they usually do have some type of 

report. The medical examiner, FHP. I sent one to the 

Leon county sheriff's Department because I utilized his 

prior specific case in the penalty phase. 

I sent one to the Greensboro volunteer Fire 

Department and Gadsden EMS because they responded out to 

the scene. 

THE COURT: All right. Fair enough. So anything 

else from Mr. cannon's counsel? 

MR. DRISCOLL: Yes, Your Honor. I don't remember 

exactly what I said. we did receive from the Leon county 

sheriff's Department. That is one of the agencies that 
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repository. But hopefully more stuff comes 1n. 

6 

It's right about -- if Mr. combs sent out the 

notices after -- right after the status, the last status 

conference, we're kind of coming up on the 90 days now. 

THE COURT: And you -- you understand the case that 

he's talking about is not -- there's another criminal 

case that was used 

MR. DRISCOLL: Yes. 

THE COURT: as a statutory aggravator. 

MR. DRISCOLL: Yes, and we have it. It's the police 

report from the carjacking that was -- I think was an 

aggravator --

THE COURT: Right. 

MR. DRISCOLL: -- and that happened in Leon County. 

THE COURT: My memory is the entire trial transcript 

1s in the -- I think I remember reading the entire trial 

transcript from that trial so. 

MR. DRISCOLL: Yeah, I don't know if that made 

the -- but, no, that is very helpful. Thank you, 

Mr. Combs. 

And we could -- the only other thing, since the 

Department of Corrections i s on the phone, I have sent 

them a letter pursuant to Rule 3.852 with a release for 

Mr. cannon's medical records and so forth. 
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THE COURT: Okay. 

MR. DRISCOLL: And so I just wanted to make sure 

they had received that. 

7 

THE COURT: From the Department of Corrections? 

MS. RUMPH: Yes, we received it. And we actually 

sent -- all of the records were FedEx'd to Mr. Driscoll 

on Tuesday. so he should get those pretty soon. 

THE COURT: Excellent. 

MR. DRISCOLL: That's wonderful. 

And, yes , Your Honor, the only thing, you know, 

we're going to see what comes in from the repository 

because I think - - they don't send it I don't know 

exactly how it works. I think we should be receiving 

some items next week. If we could have maybe a 

shorter -- either that or if some records aren't coming 

in, we could file a motion. 

But, you know, we know what's kind of out there and 

then the next thing would be to move on to any additional 

records that we might try to seek, but we've got to see 

what comes in first . 

THE COURT: well, the impression I'm getting 1s that 

the process is moving the way it should move. so why 

don't we go ahead and set a 90-day status conference. 

And I'll be perfectly candid with you, if you want a 

hearing, I'm going to give you a hearing whenever you 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 



Page 1073

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

8 

want. so just let me know. File a motion if you need a 

hearing more quickly than that. But let's go ahead and 

set a 90-day one in the hopes of -- if we need an interim 

hearing, we'll have it at a time when the time can be 

used most productively. 

MR. DRISCOLL: of course. 

THE COURT: So let's go ahead and set a 90-day 

hearing, Lorraine. 

MS. BECKLES: Good morning, Your Honor. This is 

Berdene Beckles with the AG's office. Just wanted to let 

you know. I apologize for being late. 

THE COURT: You've got to speak up a little bit. 

I'm having a hard time hearing you in the courtroom. 

MS . BECKLES: This is Attorney General Berdene 

Beckles calling. 

THE COURT: Yes, ma'am. 

MS . BECKLES: Sorry for calling in late . I just 

wanted to let you know that I am on the phone call. 

THE COURT: Thank you so much. So the only thing 

that you missed -- I don't know if you missed anything, 

but the things we discussed were all of the agencies that 

Mr. Combs sent his notices for, the state of production 

that Mr. Cannon's -- of public records that Mr. Cannon's 

counsel has received, one question about receiving 

documents in a case that was used in the penalty phase, 
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documents that should have been received from Leon county 

Sheriff's Department, and then just this issue about when 

we'll set the next hearing. 

MS. BECKLES: Okay. And there's no need for FDLE or 

anybody else for this next hearing? I guess you got -

THE COURT: She said there's no need for FDLE or 

anybody else at the next hearing. Is that right, 

Mr. Combs? 

MR. COMBS: I don't believe so. 

THE COURT: Not that I'm aware of, unless there is a 

motion that gets filed. 

MS. BECKLES: sounds good. 

THE COURT: when is our next hearing date? 

MS . GAUSS: Our next hearing date is either Monday, 

October 31st, at 9:30 or Tuesday, November 1st, at 9:30. 

THE COURT: Halloween or 1st of November. Anybody 

have a preference? 

MR. COMBS: First of November -- I've got Liberty 

case management on October 31st. so I'd prefer the 1st 

of November . 

THE COURT: All right. November 1st it 1s. At what 

time? At 9:30. And same accommodations. Anybody that 

wants to appear by telephone can appear by telephone. 

MS. BECKLES: Sounds great, Your Honor. 

MR. DRISCOLL: Yeah, and we should be probably 
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getting ,n the clerk's office some more claims exemptions 

I guess ,n the next couple weeks, just so you're aware. 

THE COURT: If you would repeat it. speak up just a 

little bit. 

MR. DRISCOLL: Sure. I think there should be -

there should more records that are claimed exempt coming 

in from the other agencies I guess in the next few weeks 

or so , just to give you a heads-up. 

THE COURT: All right. Thanks. And let me just be 

clear. Is that going to require an in camera review by 

me? 

MR. DRISCOLL: Yes , Your Honor. I don't know, some 

of them might be very small and it might be something 

inconsequential like a Social Security number, and some 

will be pretty big. It just depends on the agency. 

so the DOC, so far -- every agency that we've gotten 

records from has claimed something exempt . And as the 

more agencies come in, I think there will be more claims 

of exemption. I know the repository has been real good 

about shipping the records claimed exempt to the Clerk of 

Court in Gadsden County , from what I see. And I just 

wanted to give -- there may be some more coming in. And, 

you know, that's -- that will be for you to review in 

camera, however you see fit. 

THE COURT: I have not received any notification 

JULIE L. DOHERTY, RMR, OFFICIAL COURT REPORTER 



Page 1076

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

11 

about that. I haven't done anything about that. Is that 

something that I am supposed to be -- you'll forgive my 

ignorance of the process. Is that something I'm supposed 

to be monitoring? 

MR. DRISCOLL: I think the clerk probably should -

I think the clerk should -- what we can do is as we get a 

notice that something was shipped to the clerk's office, 

can we, if there's no objection from the parties, can we 

file that or just send a copy maybe by e-mail so that you 

know it's in? 

THE COURT: Say one more time. File a copy of what 

document? 

MR. DRISCOLL: when the secretary -- when the 

repository sends the items to the clerk's office, right, 

they ship it to -- they send it -- we get a letter, a 

copy of the letter. And I don't know if you would 

receive it . 

But the items were shipped from the -- the records 

that were claimed exempt by the agencies were shipped to 

the Clerk of Court in the Guy A. Race Judicial Complex, I 

guess Quincy, that's Gadsden county. And so they should 

be there's like three agencies that have done that. 

THE COURT: Okay. So, yeah, so to the extent that 

I've received those letters, and I don't know -- I don't 

recall receiving them, I did not recognize the 
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significance of them as far as ass1gn1ng a task to me. 

So I'd very much appreciate -- unless there's some 

objection -- I'd very much appreciate sending me copies 

of those letters and notices so that I'm prompted to go 

and fulfill that responsibility. 

MR. DRISCOLL: we'll scan them into a PDF and then 

send them up before the morning is over. 

THE COURT: Thank you very much. 

MR. DRISCOLL: Thank you, Your Honor. 

THE COURT: Anything else from anyone else? 

MR. COMBS: No, s,r. 

THE COURT: All right. we are adjourned. 

MR. DRISCOLL: Thank you, Your Honor. 

(Proceedings concluded at 9:25 a.m.) 
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PROCEEDINGS 

THE BAILIFF: order in the Court. All rise. 

Circuit Court is now in session. The Honorable Chief 

Judge Jonathon Sjostrom presiding. 

3 

THE COURT: Be seated. Have a seat. Good morn, ng. 

MR . BEVILLE: Good morning, Judge. 

THE COURT: Mr. Beville, how are you? 

MR . BEVILLE: I'm doing well, sir. 

THE COURT: So who else do we have on the telephone? 

Let me ask - - let me go 1n order. Is anybody here 

representing Mr. cannon? 

MR . BROWN: Yes, Judge . Greg Brown and Jim Driscoll 

from CCRC Middle. 

THE COURT: okay. Is anybody here representing 

Florida Department of corrections? 

MS . RUMPH: I'm here in the courtroom, Judge. Sarah 

Rumph. 

THE COURT: Thank you, Ms. Rumph . 

Anybody here representing Florida Department of Law 

Enforcement? 

MS . ROBINSON: Good morning, Your Honor. Janine 

Robinson with FDLE. 

THE COURT: Okay. And anybody else on the telephone 

that we haven't already identified? 

MS . BECKLES: Berdene Beckles with the Attorney 
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General's office. 

THE COURT: with the Attorney General's office. 

Okay. So, Ms. Robinson, it seems to me that really 

the only thing to address now on the, on the public 

records issue is whether or not, based on your initial 

response, there needs to be an evidentiary hearing. Is 

that what you're, is that what you're suggesting or what 

are you --

MS. ROBINSON: No. No , sir. I'm sorry. I didn't 

mean to cut you off , Judge. 

THE COURT: Please. Go ahead. Any help I can get, 

I would appreciate. 

MS. ROBINSON: NO. Actually, I -- honestly, I don't 

believe an evidentiary hearing is necessary, if there was 

one to be requested. I mean, unless the court is so 

inclined to move forward on the -- without amending the 

original order. 

THE COURT: Because my -- because the authority 

predates the existence, I think, a rule 

that you cited predates the Rule 3.851. 

the Downs case 

But the Downs 

case really says that you can raise as a basis for 

post-conviction relief the failure to produce records 

under public records. 

MS. ROBINSON: oh, absolutely. That, as I mentioned 

earlier, you know, in our other get-together, you know, 
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they're intertwined . They are inextricably -- chapter 

119 and Rule 3.852 are inextricably intertwined. 

5 

THE COURT: Okay. So but you're not suggesting that 

we have an evidentiary hearing. Basically, now the -

from the FDLE's point of view , the issue is joined and I 

either need to -- I just need to enter a final order, a 

last order on public records 

MS . ROBINSON: Right. 

THE COURT: at this point for --

MS. ROBINSON: And, and if I could just summarize 

what I believe the issue to be is whether, whether 

Mr. Cannon has, has put forward good cause to release 

what is statutorily confidential. And if -- and as 

you've seen in my written submissions, there has been no 

issue raised of good cause or reasons that the court 

should set aside the exemptions which it's found to be 

properly asserted. 

THE COURT: Well, my -- well, here's my -- and this 

is what I've been trying to get at from the very 

beginning which is that the , which is that the tasks to 

which we set post-conviction counsel is to review the 

record and review these public records and make a 

judgment about whether there are claims for ineffective 

assistance of counsel, which is a fairly broad charge 

that we give to post-conviction counsel. 
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And what I'm trying -- and, you know, maybe I 

labored under a fundamentally incorrect assumption from 

the beginning. My assumption, and I thought that we were 

sort of agreed on this, or, or I had taken it that 

post-conviction counsel needed to have what they -- what 

was available and relevant to the, to the inquiry: Did 

Mr. cannon receive effective assistance of counsel? And 

that is closer to the, you know, reasonably calculated to 

lead the discovery of admissible evidence standard. 

And that was why I , that was why I said, well, you 

know, if it's relevant, if it's relevant to the case, 

it's relevant to his inquiry. It's relevant to his 

inquiry about whether or not he received effective 

assistance of counsel, even if only to dispel there's not 

this or that issue in the case. And it seemed to me 

reasonable to enter an order that said they can look at 

everything, but they have to maintain the confidentiality 

of it. And, and I'll -- I mean, I, I 

MS. ROBINSON: If I may respond. If I may respond, 

Judge. 

THE COURT: Please. Please. I wish you would help 

me. 

MS. ROBINSON: In its, in its basic sense, the 

court, the court is accurate. However, the burden is 

still on Mr . cannon to make those showings, and there has 
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been no showing . If, if the standard was, well, if any 

record that exists is, quote, relevant, which is a very 

loose and low burden, then there would be absolutely no 

reason for agencies involved in the trial or the 

investigative stage or trial stage to even have to go 

through the process of reviewing, redacting, asserting 

statutory exemptions to go to the repository because --

THE COURT: It , it definitely --

7 

MS . ROBINSON: -- following the argument everything 

1s relevant . 

THE COURT: Absolutely. And, listen. I mean, 

that's -- so, so that's , that's really what I was, I was 

struggling with. And . 

MS . ROBINSON: And I believe that the Court may 

have, have undertaken responsibilities that wasn ' t 

legally or statutorily or by rule required to do. It -

you know, it was -- the purpose of the in camera 

inspection had one objective by rule and supported by 

case law. And that was to determine the proper 

application of statutory exemptions or confidential and 

exempt information. 

Now, the next phase would have been, if Mr. cannon 

had a valid argument under subsection K, that releasing 

otherwise confident victim driver's license, victim, 

victim information, how that is, is -- and I 
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THE COURT: A compelling , a compelling 

MS. ROBINSON: -- really despise using the word 

relevant but --

THE COURT: A compelling need. 

MS . ROBINSON: -- how that would -- yes. How that 

would further his post-conviction motions, that that is a 

showing of good cause. 

To this day, Mr. cannon's counsel or Mr. cannon has 

not done that. It's FDLE and the Court is doing it 

for them, especially by FDLE saying, no problem, we're 

not going to further object to providing the raw DNA 

data. 

THE COURT: All right. 

MS . ROBINSON: I mean, that is confidential and it's 

been upheld . But just to keep with the spirit of the 

court's order , as I said in my written submission, you 

know, we're willing , we're willing to give that up 

because I don't have -- there's not a huge stretch that 

there would be a showing of good cause. So I even said, 

you know, basically we're doing, you know, Mr. cannon's 

work for him. And that's no problem. we don ' t have any 

problem doing that but it can't be a -- just a huge, open 

door. 

THE COURT: All right. Fair enough. so counsel for 

Mr. cannon, if you would just -- I -- whoever is talking, 
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please state your name before you talk. 

MS. BROWN: Yes, Judge. Greg Brown on behalf of 

Mr. Cannon from CCRC. And, Judge, I mean, just in 

response to that, FDLE is attempting to impute a burden 

on, on post-conviction counsel that simply doesn't exist. 

The only thing that's contemplated by the rule is that 

post-conviction counsel is allowed to make a request for 

in camera inspection, and then that it is up to the court 

to decide which records are exempt and which records 

should be produced. 

THE COURT: well, let me , let me stop you. 

MR . BROWN: There lS no other burden --

THE COURT: Let me stop you there. Don't -- aren't 

the cases , aren ' t the Florida supreme court's cases 

fairly clear that they're contemplating a limited review 

by me as opposed to a review of every single redaction 

which com -- I'll be completely candid. Took me weeks to 

do it . And I --

MS. BROWN: well, Judge --

THE COURT: Isn't it your responsibility, at some 

point , to look at the, look at the documents, judge 

from -- because , I mean , some of these redactions were 

patently obvious what they were. And isn ' t it your 

responsibility to tell me, Judge, we need you to look at 

these documents , as opposed to we need you to look at 
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every single mark on every single page? 

MS. BROWN: Well, Judge, the, the way I would 

respond to that is that I don't think that the Florida 

supreme court ever contemplated that the state agencies 

would be making redactions to supreme court decisions to 

the defendant's own bank and, and driver's license 

information. 

And so, you know, while it -- you know, while the 

Court frames it as, you know, that we should be -- we 

have some burden to clarify these things, the real issue 

is that the agencies -- and I don't -- I'm not saying 

that every exemption that was claimed was unfounded. 

But the agencies are providing you with thousands of 

pages where most of the redactions are completely 

inappropriate , especially when we're talking about 

supreme court decisions , like I said, the defendant's own 

information. The defendant's own social security number 

is not -- there was no -- never any intention by the 

Florida supreme court to make it so that the defendant 

couldn't obtain his own information. It 

THE COURT: My , my memory --

MR . BROWN: doesn't make any 

THE COURT: my memory - -

MR. BROWN: sense logically. 

THE COURT: my memory of that, though, is, after 
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I'd already started the review, the -- it was sprung on 

me that, in fact, you had already reached an agreement on 

most of that stuff with the Department of Corrections. 

so, I mean, I don't know. 

All right. so fair enough. Let me, let me just 

back off, let y'all conclude whatever it is that -- and 

anything else that you want to say on the public records 

aspect. And then let's talk a little about case 

managing, the rest of the process. 

Ms . Robinson, was there anything else that you 

wanted to say about and I'll just tell you --

MS . ROBINSON: Judge --

THE COURT: I'm inclined to just issue a written 

order here in the next, in the next few days is my basic 

reaction. 

MS . ROBINSON : okay. 

THE COURT: I think y'all made your positions very 

plain in your -- in the response, the motion for 

reconsideration , the defendant's response to that, and 

your reply to that. If there's anything else that you 

want to say about it, feel free. 

MS . ROBINSON: Just very generally, Your Honor. I'm 

Janine Robinson . That statutory exemptions, there's very 

little appellate interpretation of what they mean. They 

are what they are . 
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THE COURT: Right. 

MS. ROBINSON: we are not in a position -- when 

we're reviewing -- and we're the ones who are, trust me, 

reviewing thousands and thousands and thousands of 

records. we are not looking at it, well, this is defense 

and this is third party or this 1s victim. The 

exemptions, the statutory language 1s very clear. It 1s 

what it is. 

Now, in principle , do I agree with counsel? 

Absolutely. It makes no sense. But that's not the state 

of affairs in , in public records and statutory 

exemptions. 

THE COURT: All right. Fair 

MS . ROBINSON: I just, I just want to stress that. 

THE COURT: Yes, ma'am. No, I do not hopefully, 

I'm not -- hopefully, I'm not giving that the impression 

that I thought you were operating ,n bad faith at all. 

MS. ROBINSON: No, s,r. Not at -- no, no, no. Not 

at all. 

THE COURT: A fair amount of this is my hope, at 

some level, to, you know, maybe that a superior 

jurisdiction will make some progress on g1v1ng us some 

guidance. But I'm sure --

MS. ROBINSON: we could only hope, sir. Trust me. 

THE COURT: I'm sure I'm not the first person to 
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have such a hope. 

Mr. Brown, was there anything else you wanted to 

say? 

13 

MR. BROWN: Just briefly , Judge. I just want to 

emphasize that these public records exemption laws, they 

didn't -- the entire purpose of them is to keep certain 

information from becoming available to the public. The 

public -- they didn't contemplate whether or not a 

criminal defendant who is facing the death penalty should 

be able to receive those records. And the court is able 

to place restrictions on disclosure of those. 

So the entire purpose of the, of the exemptions can 

be maintained by the court simply directing that the 

defendant will not make them publicly available and 

that -- and we have every intention of doing so. And, 

you know, it ' s our duty to provide effective assistance 

of counsel to our client. And we need this information 

to do so. 

And at a certain point , the defendant's due process 

rights come into , into effect here. And that's the 

entire purpose of the in camera inspection. we are the 

only party here who is going into this completely blind, 

which is why the Florida Supreme Court, through the rule, 

allowed for the trial court to be the person to decide, 

after reviewing everything, at what point the defendant 
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needs the requested information ,n order to provide 

effective assistance of counsel to an individual who is 

facing the penalty of death. 

THE COURT: All right. Fair 

MS . ROBINSON: Your Honor, may I, may I ask a 

question to the Court? 

THE COURT: Please. 

MS. ROBINSON: I mean, to, to counsel through the 

Court? 

THE COURT: Well, I'll hear the question, and then 

we'll decide if you can ask it or not. Go ahead. 

MS. ROBINSON: Yes, sir. Okay. The question lS 

simply this: Is, is Mr. cannon seeking disclosure of 

specifically exempted records or everything? 

14 

And now, if it's a specific targeted request, that's 

where, you know , good cause is shown. If it's a blanket, 

no, we need to see everything that's been redacted, then 

I fall back on, if that's the case, then the purpose of 

submitting records 

THE COURT: Is lost. 

MS. ROBINSON: -- the records to the repository 1s 

for not . 

THE COURT: Right. And --

MS. ROBINSON: That's my question. 

THE COURT: Mr . Brown, do you wish to respond? 
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MS. BROWN: Yes, Judge . I think that that might be 

the fundamental misunderstanding here is that the defense 

hasn't requested any records whatsoever. we requested an 

in camera inspection, which is exactly what we're 

entitled to . And all we're saying to the court is that 

we haven't seen the records you have, and you're in the 

best position to decide whether or not we're entitled to 

the records . 

THE COURT: Yeah. under what standard, of course. 

And is the -- so, Ms. Robinson, I'm going to tell you 

what that response means to me. 

MS. ROBINSON: Yes, sir. 

THE COURT: And, Mr. Brown, you can tell me if I'm 

wrong or not. so, to me, that's he's saying, yes, 

this is a blanket request. There's no specific -

MS. ROBINSON : Got you. 

THE COURT: there's no specific targeted claim of 

exemption that is being challenged. 

Mr. Brown, is that 

MS. ROBINSON: Thank you, Judge. 

THE COURT: is that a fair summary? 

MR. BROWN: I think in practical effect, it's a fair 

summary. But in -- realistically, what we're asking is 

for the court to determine which, which items are -

should be disposed and which items shouldn't. we're not 
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asking, necessarily , for everything. If the court, in 

its judgment after an in camera review, decides that 

certain things that should not be disclosed, then, you 

know, you know, we respect that decision, as well. And 

so I wouldn't say we're asking for a blanket disclosure 

of everything. But everything that the Court, after in 

camera inspection, thinks is appropriate. 

THE COURT: All right. Fair enough. 

Ms. Robinson, anything else on the -

MS. ROBINSON: No, no, Slr. 

16 

THE COURT: All right. so, Mr. Brown, where are we 

as far as deadline for getting a post-conviction motion 

filed? 

MS . BROWN: Judge, I am showing on my calendar that 

it 1s -- that our federal time would lapse May the 30th, 

approximately . I could be off by a day or two on that, 

but I'll certainly have on that calculated precisely when 

it comes to actually filing . But -- so May 30th or so 1s 

when our federal time would lapse. so we'll have a 

motion filed before then in order to toll the federal 

time. 

THE COURT: All right. Fair enough. Are there any 

other matters that we need to address today? 

And we'll start with you, Mr. Brown. 

MS. BROWN: I think we just need to set a 90-day 
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status. 

THE COURT: All right. Ms. -- you'll forgive me . 

I've already forgotten your name. From the Attorney 

General's office, any other matters that we need to 

address? 

MS. BECKLES: Ms . Beckles. No. I have nothing 

further. I just agree that we should set a 90-day 

status. 

THE COURT: All right. Mr. Beville, any other 

matters that we need to address? 

MR. BEVILLE: Not from the State, Judge. 

THE COURT: And Florida Department of Corrections, 

anything else? 

MS . RUMPH: Nothing from me, Your Honor. 

17 

THE COURT: And -- all right . so we're going to -

I've got Ms . Gauss here . Let's see if we can -- 90 days 

from today, right? End of March, end of April, end of 

May. so you want to do it May the 

Does that make sense, Mr. Brown? 

third week of May? 

MS. BROWN: That will be fine, Judge. 

THE COURT: Ms. -- lS it Ms. Eckles? 

MS. BECKLES: Beckles. 

THE COURT: Ms. Beckles. 

MS. BECKLES: B, as ,n boy. 

THE COURT: I'm sorry. 
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MS . BECKLES: Yeah . 

THE COURT: Is that -- the third week in May okay? 

MS. BECKLES: That works for me, as well. 

THE COURT: All right. so I'm going to get 

18 

Ms. Gauss to -- is that a bad dependency week? All 

right. So the only date that we have available that week 

l S . 

MS . GAUSS: Thursday, May 18th, at 9:00 or 9:30. 

THE COURT: May 18th at 9:00 or 9:30. Anybody have 

any conflicts that they want to bring to my attention at 

this moment? 

MR . BEVILLE: That's a pretrial docket for me, ,n 

Gadsden, Judge, but I can have somebody cover my -

either this hearing or the docket out there. That would 

be fine . 

THE COURT: Perfect. Ms . Beckles, any complaints 

about that date and time? 

MS . BECKLES: No, Sl r. 

THE COURT: Mr. Brown? 

MR. BROWN: No , Judge. 

THE COURT: All right. So May 18th at n, ne o'clock 

it lS. we'l l do it at 9:00. And my --

MS . BROWN: And can we appear telephonically? 

THE COURT: of course. same thing. so May 18th at 

9: 00. Anybody that wants to appear telephonically can 
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appear telephonically . Just make sure you let Ms. Gauss 

know about a week in advance. All right? Anything else 

from anyone else? 

MR. BROWN: NO, Your Honor. 

MR . BEVILLE: Nothing from the State. 

THE COURT: All right. Thank you-all so much for 

your advocacy. we are adjourned. 

MR . BEVILLE: Thank you, Judge. 

MR. BROWN: Thank you. 

MS. BECKLES: Thank you, Judge. 

(Proceedings conclude.) 
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PROCEEDINGS 

THE COURT: Thank you. Be seated. All right. Good 

morning. 

MR. DRISCOLL: (via Telephone) 

Good morning, Your Honor. 

THE COURT: Thank you so much. This is State versus 

cannon 2010CF663B. 

Let me just go ahead and take appearances first on 

the telephone. who do I have on the telephone? 

MR. BISCHOFF: Good morning, Your Honor. This is 

Brad Bischoff at the JAC . 

THE COURT: Al l right. Thank you, Mr. Bischoff. 

For the State . 

MR. COMBS: Richard Combs with the State Attorney's 

office. 

THE COURT: Thank you, Mr. Combs . 

And for the Attorney General. 

MS . BECKLES: Yes, Berdene Beckles with the Attorney 

General . 

THE COURT: Ms . Beckles? 

MS . BECKLES: Yes . 

THE COURT: Nice to meet you, MS. Beckles . 

And for the defense. 

MR. HARRISON: Baya Harrison, Your Honor. I was 

counsel on the direct appeal for the appellant. 

SUE ELLEN MELLO, RPR, OFFICIAL COURT REPORTER 
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THE COURT: Very well. 

Do I have anybody else on the phone? 

MR. DRISCOLL: Yes, Your Honor. On behalf of 

Mr. cannon, James Driscoll and Gregory Brown from CCRC in 

Tampa. 

THE COURT: okay, very well. 

All right. so we're here for a status conference. 

I was able to briefly review the file this morning. Let 

me hear from the parties as far as where they feel like 

we are procedurally. Is there anything pending and 

unresolved -- I guess 1s what I want to know at this 

time . 

Mr. Harrison. 

MR. HARRISON: Your Honor, we filed a cert petition 

1n the united States Supreme court on behalf of 

Mr. Cannon. we have now received Ms. Beckles' answer, 

and that matter is pending, but of course that's in a 

different court. 

THE COURT: Okay, very well. 

And, Mr. Driscoll, Mr. Hendry, Mr. Brown, anything 

else? I don't know if there's anything else pending 

before me. 

MR. DRISCOLL: Yes, Your Honor. No, the only thing 

I would mention is we have received the records from 

Mr. Harrison and the other defense counsel. They were 

SUE ELLEN MELLO, RPR, OFFICIAL COURT REPORTER 
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very forthcoming with those, and we're having those 

scanned in . The only other matter -- I would wi sh for 

two brief matters . I believe the Attorney General's 

notices went out after the mandate. And the State can 

correct me if I'm wrong, I can't find -- we're kind of 

piecing it together, because we haven't had the case, you 

know, from the beginning. we took it over on a confli ct. 

THE COURT: Yes, sir. 

MR . DRISCOLL: I think I don't know if the State 

notices to the law enforcement agency has gone out. 

THE COURT: Meaning public records notices? 

MR. DRI SCOLL: Yes. Public records notice that 

the AG, I believe, has sent the notice as following the 

mandate. But I don't know if the State Attorney has sent 

out the notices to l aw enforcement. 

THE COURT: All right. Mr. Combs, do you want to 

respond to that? 

MR . COMBS: And the question 1s notices to the law 

enforcement? 

THE COURT: Publ ic record notices. 

MR . COMBS: I sent out notices to them as to the 

that they were to maintain all their files pertaining to 

the evidence in this case . I did send that to all the 

various agencies by default. 

THE COURT: Mr . combs -- did you hear that? 
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Mr. Combs said that he sent notices to the agencies, all 

of the agencies involved, to maintain their public 

records related to the Cannon matter. 

Is that responsive to what you're asking? 

MR. DRISCOLL: It is. But that would not be what I 

think is another setback that takes place. 

THE COURT: we're having a little bit of a hard time 

hearing you. You're breaking up just a little bit. If 

you could slow down and talk distinctly into the 

microphone. 

MR. DRISCOLL: Under Florida Rule of Criminal 

Procedure 3.852, after the Attorney General sends the 

notice to the State Attorney's office, I believe the 

State Attorney's office has to send a notice to the law 

enforcement agencies. And, also, they have to send their 

public records to the repository. 

I understand, you know, that the case is coming in, 

and it is late. But it's a process that maybe we s hould 

just start now. 

THE COURT: well, Mr. combs, are you hearing about 

this for the first time, at this moment? 

MR. COMBS: I know I have sent all the records. All 

my files have been copied and sent to the repository. I 

have sent a letter to each of the agencies that -- there 

were several different law enforcement agencies 

SUE ELLEN MELLO, RPR, OFFICIAL COURT REPORTER 
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involved -- instructing them to maintain all their files 

and evidence pertaining to this case. And I believe 

that's what he's referring to. 

THE COURT: Fair enough. 

MR. COMBS: If there's something else I need to do, 

you need to tell me. 

THE COURT: And who is speaking at this time? I'm 

sorry. 

MR. DRISCOLL: This is James Driscoll, Your Honor. 

THE COURT: Thank you. 

MR. DRISCOLL: Just from what I heard, it's great 

that they maintained the records, but they have to get a 

notice that they send -- the State sends a notice to the 

law enforcement agencies telling those agencies to send 

their records to the repository. 

THE COURT: All right. So let me take it one at a 

time. Mr. Combs said that he sent his files, copied all 

of his files and sent them to the repository. Do you 

have any reason to think that that's not accurate? 

MR. DRISCOLL: I don't. But there's another issue 

that comes up concerning - -

THE COURT: Let me take my issues one at a time, and 

then I'll get to another issue. 

MR. DRISCOLL: okay. 

THE COURT: He said that he sent notices to the 
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agencies to maintain. 

But, Mr. Combs, do you know anything about sending 

notices to them to send their records to the repository? 

MR. COMBS: No, sir. I'm not aware of that. If 

that is required, I have not done that. 

THE COURT: All right. Fair enough. So if you 

would just check and see if we have any dispute. If we 

don't have any dispute, I'm sure you'll communicate with 

Mr. Driscoll and get that resolved. 

If we do have a dispute, someone will file a motion 

in due course, I'm sure. 

MR. COMBS: Yes, sir. 

THE COURT: All right. 

MR. DRISCOLL: Okay. If I just refer the State to 

3.852 -- I think 

THE COURT: 3.852? 

MR. DRISCOLL: 11 D11 as in dog. 

THE COURT: 11 D11 as in dog? 

MR. DRISCOLL: Yes. 

THE COURT: All right. 

MR. DRISCOLL: That starts it, and it kind of 

concerns everybody's duties after the mandate. 

THE COURT: All right. very well. so I ' m sure 

Mr. combs will review it. 

MR. COMBS: Yes, sir. And I'll check on that and 
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interrupted you? Go ahead. 
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MR. DRISCOLL: Yes, sir. well, I wished I -- I 

mean, just to be frank with The Court, I wished the rule 

worked better. It is somewhat confusing. But part of 

those notices trigger when we could request in camera 

inspection. And because they think the records are going 

to be a bit delayed, what we would like to do is --

Mr. Brown has a motion. 

under the new rule, which they've changed in 2015, 

we were required 30 days after receiving notice, which we 

have received from the Department of Corrections. But 

even if the gentleman from the State put his records in 

the repository, we still haven't got the notice, plus the 

request in camera. unless, if you go down later in the 

rule, you can extend the time and so forth. 

so what we would like to do is file that motion, 

give it -- I mean, the state would have -- I guess if 

they get the notices out, the agencies would have 90 

days. If we could file a motion to have Your Honor do 

the in camera inspection on all the sealed items rather 

than having to do it piecemeal, you know, within 30 days. 

THE COURT: Hang on just a second. 
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sorry. 

MR. DRISCOLL: That's okay. I'm sorry. 

(Brief pause.) 
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THE COURT: okay. All right. So 3.852(d) says 

notice to the State Attorney shall direct the State 

Attorney to submit public records to the repository 

within 90 days, and to notify each law enforcement agency 

involved, with a copy to the trial court to submit public 

records to the records repository within 90 days after 

receipt. 

So, Mr. Combs, you've got to do the notice and file 

it is what it says. 

MR. COMBS: Yes, sir. 

THE COURT: And then Department of Corrections shall 

direct the department to submit public records to the 

repository within 90 days after receipt of written 

notice. 

Within -- so, I'm sorry, Mr. Driscoll, I ' m just 

catching up with you on what you're asking me to do. so 

tell me again, if you would, what you're asking us to do 

as far as the deadlines. 

MR. DRISCOLL: okay. I think the 90 days would have 

been enough, but the notices didn't go out, and we're 
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going to be reasonable about that. I think what you 

could do is give them 90 days -- give the State 90 days. 

I guess they could get the notices out shortly, and then 

it will be 90 days for the agencies to respond. okay. 

THE COURT: Right. So, obviously, the times that 

depend on the notice going out don't start running until 

the notice goes out. 

MR. DRISCOLL: Yes, at least for those. But the 

Department of corrections is strange. They actually 

receive notice from the Attorney General's office, and 

they have complied. 

THE COURT: Right. 

MR. DRISCOLL: Okay. Now, we haven't done a motion 

for in camera inspection. I don't know what they would 

have. But that is over the 30 days, to be frank with The 

Court. 

THE COURT: Okay. 

MR. DRISCOLL: What we would like to do 1s we would 

like -- we'll give the State the opportunity to handle 

the records request. But what we would like to do on all 

of the - - because the agencies are going to claim 

different things are exempt, I'm sure. They have already 

done so. 

what we would like to do is file a motion to have 

Your Honor consider all the things in camera at one time, 
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so we don't have to -- let's say the fire department 

sends in two pages, and one page is not releasable under 

the public records and one page 1s. Just for that one 

page, we would rather have Your Honor inspect all of the 

in camera items at once. And we've had -- it seemed to 

work efficiently in the last case we did. we filed a 

motion and did it this way. 

THE COURT: All right. Mr. combs, do you have any 

thoughts about that? 

MR. COMBS: No, sir. 

THE COURT: Does the Attorney General have any 

thoughts about that? 

MS. BECKLES: No, sir, Your Honor. 

THE COURT: That seems reasonable to me. what I'd 

ask you to do, Mr. Driscoll, is just submit a proposed 

order to Mr. Combs and see if he has any objections to 

it. And then assuming not, we establish a schedule 

that's logged of this case for the purpose of 

establishing the process for me to review records ,n 

camera, or have a motion to review records in camera. 

MR. DRISCOLL: Okay. That sounds like a good idea, 

Your Honor. Thank you. 

THE COURT: All right. very well. 

Any other matters that you would like to address, 

Mr. Driscoll? 
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else? 

MR . DRISCOLL: No, Your Honor. 

THE COURT: All right. Mr . Combs, anything else? 

MR . COMBS: No, sir . 

THE COURT: From the Attorney General, anything 

MS. BECKLES: NO, sir . 

13 

THE COURT: From Mr. Harrison, anything e l se -

Mr. Harrison, you're just -- your substantive role 

is complete; is that correct? 

MR. HARRISON : That's correct, Your Honor. 

THE COURT: You're transitioning from Appellate 

counsel to witness, I guess? or potentially? 

MR. HARRISON: Certainl y, I would agree with that. 

THE COURT: Do we need to set a date for another 

status conference? 

MR . DRISCOLL: Yes, Your Honor. I think the rule 

requires you to hold one every 90 days, which, 

coincidentally, would be about the -- close to about the 

time the records should be in . 

THE COURT: Fair enough. so why don't we set that 

up. I 'll ask my assistant for some dates to see if 

that ' s acceptabl e to everyone. she's here. 

we appear to have puzzled her. 

JUDICIAL ASSISTANT : You're in Judicial college 

then. 
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THE COURT: No, closer to today. why don't you go 

about 75 days out, 85 days out, something like that. 

JUDICIAL ASSISTANT: I'm working with two calendars. 

Excuse me. 

THE COURT: It's okay. 

Mr. Driscoll, we have a transition that we're 

working on. The court changes assignments July 1. Every 

judge in the courthouse changes assignments July 1, so 

bridging that transition makes the scheduling a little 

bit more experimental. 

JUDICIAL ASSISTANT: Friday, July 29th, at 9:00. 

THE COURT: So, Friday, the 29th, at 9:00. 

Does that work for everyone? 

MR. COMBS: It works for me. 

MR. DRISCOLL: Friday, July 29th? 

THE COURT: At 9:00. 

MR. DRISCOLL: At 9:00. Yes, Your Honor, that 

works. 

THE COURT: With the same call - in number. 

MR. DRISCOLL: should we (voice fades out). 

THE COURT: Say again. 

MR. DRISCOLL: should we do the notice? 

THE COURT: No. I'll do the notice. But it will 
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MR . DRISCOLL: No . we appreci ate the opportuni ty to 

call in. It's a bit of a hike for us. 

THE COURT : I understand. I understand. so we'll 

do that. 

Anything e l se anybody el se wants in the notice for 

the hearing? 

MR . COMBS: Just where . 

JUDICIAL ASSISTANT: It wi ll be in Leon county. 

However, the courtroom wi ll be tba, as usual. 

MS. BECKLES: And I'll probably call in. 

THE COURT : Anybody who wants to call in can call 

in. 

Mr. Combs, if you want to call 1n, you can call in . 

MR . COMBS: I'll probably just show up. It's easier 

than trying to work a phone. 

THE COURT: That is absolutely fine . You're always 

welcome, of course . 

All right. so l ast chance to speak at this moment . 

Anything else from anyone else? Mr . combs? 

MR. COMBS: NO, sir. 

THE COURT: Ms. Beckles? 

MS. BECKLES: NO, sir . 

THE COURT: Mr . Driscoll? 
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MR. DRISCOLL: No, Your Honor. 

THE COURT: All right. Thanks very much. we are 

adjourned. 

MR. DRISCOLL: Thank you, Your Honor. 

16 

(This concludes the telephonic status conference.) 
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PROCEEDINGS 

THE BAILIFF: order in the court. All rise. 

Circuit court is now in session. The Honorable Chief 

Judge Jonathan Sjostrom presiding. 

THE COURT: Be seated. Stay seated. Have a seat. 

Good afternoon. All right. So we're here in the State 

of Florida v. Marvin cannon, Gadsden county case No. 

2010CFB663. 

3 

If I'm keeping track appropriately , we're here to 

address the issue of cognitive testing and the conditions 

associated with that. Motion for orders directing the 

State Attorney to immediately ship any and all records 

generated in this case to the repository and a request 

for orders to the Gadsden county sheriff's Department and 

Gretna Police Department regarding public records. 

Let's just go ahead and take appearances. Let's go 

left to right , counsel. 

MR . MORRIS : 

General's office. 

Beckles. 

Robert Morris for the Attorney 

I'm filling in on behalf of Berdene 

THE COURT: Thanks very much . 

MS . ROBINSON: Good afternoon, Your Honor. Janine 

Robinson on behalf of the Florida Department of Law 

Enforcement. 

THE COURT: All right. 
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MR . COMBS: Richard Combs, the State Attorney's 

office, Quincy. 

THE COURT: Thanks very much. 

MR. TODMAN: Good afternoon, Your Honor. David 

Hendry from CCRC for Mr . cannon. 

THE COURT: All right. 

MS. TURNER: Good afternoon, Your Honor. James 

Driscoll from CCRC on behalf of Mr. cannon. 

THE COURT: All right. Thanks very much. 

MS . RUMPH: Good morning -- or good afternoon. 

THE COURT: Oh , I'm sorry. 

4 

MS . RUMPH: I'm here, too. I'm sorry. I'm kind of 

hiding in the back, but I'm here with the Department of 

corrections, Sara Rumph . 

THE COURT: All right. And tell me your name. 

MS . RUMPH: Sara Rumph . 

THE COURT: Ms. Rumph. Thanks so much. 

And are you just observing, sir, or are you here to, 

to . 

MR. CORDOBA: Bernie Cordoba (phonetic), Capital 

collateral Regional counsel, Investigator . 

THE COURT: All right. Very well. Thank you so 

much. 

so, Mr. combs, my memory is that your issue with 

regard to the motion for orders directing state Attorney 
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to immediately ship has now been resolved; 1s that right? 

MR. COMBS: Yes, sir. I -

THE COURT: All right. 

MR. COMBS: -- resubmitted it to the repository and 

got the confirmation and also the notice that they had 

changed their address, which may have created the problem 

in the first place, in which I was unaware of. But, 

anyway, I , I resubmitted it to the repository and also 

sent a copy already to Mr. Cannon's counsel, the full 

disk of what our of whatever, everything that I had. 

THE COURT: All right. Thanks very much. And 

what's Mr. Cannon's view of what Mr. Combs has done? 

MR. HENDRY: Your Honor, we met with Mr. combs this 

morning and spoke further about this issue. But, yes, 

Mr. combs did indeed submit a lot of records to the 

records repository following our last hearing. we 

appreciate that. 

But I will say, Your Honor, that it had nothing to 

do with our change of address, because, as I stated ,n 

our motion, we had I had extensive conversations with 

Ms. Golding at the records repository, who told me that 

there were no records submitted by the State Attorney's 

office to the records repository, which would have been 

due back in, back in February. But --

THE COURT: okay . so what, what -- do you need me 
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MR. HENDRY: No, Your Honor. It's -

THE COURT: All right. 

MR. HENDRY: That, that issue has been resolved. 

And as I, as I was explaining to Mr. combs this morning 

in our meeting, with regards to the Gretna Police 

Department and the Gadsden county sheriff's office, 

following the filing of our motion, it appears 

6 

October 13th , Gretna Police Department submitted a 

four-page police report , and Mr. combs told me that 

that's -- if that's what they sent, that's all they have. 

THE COURT: Okay . 

MR. HENDRY: so we'll accept that representation. 

with regards to Gadsden county sheriff's office, about 

the same time following our motion, the Gadsden county 

sheriff's office submitted 27 pages to the repository 

which we received. I, I informed Mr. combs that I had 

some concerns about , especially the Gadsden county 

sheriff's office , who was the primary law enforcement 

agency in this case. These , these reports are largely 

labeled investigative supplement. 

You know, we'll, we'll accept the representation 

that this is all the records they could find. I ' ve 

actually had a telephone conversation with Major wood. 

we, we discussed the IQ testing somewhat. we also 
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discussed -- he thought I was calling him about the 

records, and he informed me this is all the records that 

we could find on this case. So I just wanted to state 

that for the record 

THE COURT: okay. so as far as I'm concerned, my 

work is done, unless I get another order from -- I mean, 

another motion from you to resolve questions regarding 

Gadsden county sheriff's Department and Gretna PD. 

MR. HENDRY: Yes, Your Honor. 

THE COURT: All right. Before we turn to the issue 

of the testing, I wanted to report to you that I've spent 

a fair amount of time with the records from Department of 

corrections and Florida Department of Law Enforcement and 

Department of Highway safety and Motor vehicles and 

the -- whatever the other one was. I can't remember now. 

There was one other agency. Leon county sheriff's 

office. 

And, and I had a couple of reactions, and I spent a 

lot of time trying to understand the rule and the statute 

to try and figure out what it is that I'm supposed to do. 

There's -- the Department of corrections produced over a 

thousand pages of documents. The Florida Department of 

Law Enforcement produced a substantial number of 

documents, as well. 

I'm somewhat perplexed , because the vast majority of 
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the documents are, are trial exhibits and the, the 

supreme court's opinion , my sentencing order. someone 

took the time to redact the Florida Supreme Court's 

published opinion in the Florida southern 3d Reporter, 

for some reason . I'm somewhat at a loss as to what I'm 

supposed to do in reviewing these documents. It does not 

help by the Department of Corrections -- or at least my 

reaction. Maybe I'm missing something. 

But as far as I can tell , the only basis for the 

exemptions that I got from the Department of corrections 

is a one-page document. It's got 15, 15 different 

explanations for why things are exempt. A whole bunch of 

statutes that are cited , but none of them are related to 

any particular record. And when we ' re talking about 1144 

pages of documents, that doesn't help me very much. And 

so I wanted to give the Department an opportunity to 

respond. 

I've prepared an order to show cause both to the 

Department and to the, and to the defense counsel 

basically asking me can we be a little bit more specific 

with what you're asking. Because a lot of the redacted 

documents doesn't look to me like there should be an 

enormous amount of dispute. I mean, you get all his 

medical records at the price of a release, it looks like 

to me , under Rule 3.852(e)(3) . so, presumably, you'll 
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submit a release and get those documents. 

Trying to read some of the older case law on -

trying to read some of the case law on public records, it 

looks to me like there at least has to be some threshold 

showing of necessity for the documents ,n the sense of 

relevance. I mean, I don't know what relevance his, his 

Social Security number on Department of Corrections 

records really has anything having to do with this. And 

there's lots and lots of things like that. 

so I'm inclined to try and share some of this 

burden, asking the Department of corrections to tell me 

if I'm, if I'm just wrong on the law and the law is this 

1s just how you have to do it and you're going to have to 

guess at -- you know, there's lots of DOC codes on these 

documents that I don't have any idea what they mean that 

are redacted and I don't have any idea. 

so my inclination is to give y'all an order to show 

cause and let you tell me, first of all, what the 

parameters are and if you agree that you can do a little 

bit more detailed exemption log, which is what I got from 

FDLE. so -- and then have the, have the defense tell me 

which documents you actually have a dispute about and 

which ones you actually need to know what the redacted 

information is. It would make my job much less of a shot 

in the dark. so I've done an order to show cause, and 
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I'd like to know what you-all think about it. 

And that brings me to another subject matter, which 

1s that we have a case where a sentence of death was 

imposed by a vote of less than unanimity. we are a state 

of fairly significant flux in the law, it seems to me. 

would it make any sense for us to consider extending 

filing deadlines and try and figure out what the law 1s 

in the area? Does anyone wish to respond? 

MR. DRISCOLL : May I 

THE COURT: YOU do . 

MR. DRISCOLL: -- Your Honor? 

THE COURT: Go ahead, sir. 

MR. DRISCOLL: Your Honor, we would love to extend 

the filing deadlines, considering the problems with 

getting an IQ test and the problems with, with the 

records. However, if you, if you extend the filing time 

for us on -- before that, we will blow -- we will lose 

the we have to file within a year from the cert 

petition in order to stop the clock in federal court. 

so as all this is working its way out, it's on our 

clock. If you said, well, I'll give you an extra two 

months to file the -- his 3.851 motion, if we took that, 

we would, we would pretty much bar Mr. Cannon from 

federal court. 

THE COURT: Getting to federal court . oh. 
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MR. DRISCOLL: So if it's something, if it's 

something, once we file , if there's more issues or 

something, you know, but we still, regardless of, of, you 

know, however the court -- we have to file a fully pled 

motion by that May date . 

THE COURT: All right. So as far as you telling 

me -- let me ask you this question: You have the 

redacted documents from FDOC, FDLE, DHSMV, is that 

MR. DRISCOLL: well, I -- the -- Your Honor, we did, 

we did comply . I sent a letter to Ms. Rumph, and she 

sent me the medical records and so forth. so I don't 

know what's in actual file when it gets sent, when it 

gets sent to the repository and it's sealed. so I have 

no way of commenting on it. I don't know what it is. If 

it's something that shouldn't be -- there is no exemption 

that applies, we 

THE COURT: It looks to me -- because all I got was 

a disk. And it looks to me like there isn't any 

documents that were not submitted to you wholesale. It 

looks to me like the only it looks to me like what the 

Department of corrections 1s saying 1s they've given me a 

set with redactions. They've given me a set with 

redactions, but I can read through the redactions is what 

it boils down to. The redactions are highlights on my 

copy. so it looks to me like you ought to be able to 
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sentencing order, for example --

MR. DRISCOLL: We can figure that out. Yeah. 

12 

THE COURT: on that long discussion of all of the 

psychological records involving the codefendant, they 

blocked out all of that. It's easy enough to figure out. 

And my reaction to most of the documents is it's -

there's very little in any of these documents that is a 

surprise. 

MR. DRISCOLL: okay. 

THE COURT: And the other part about it is I'd like 

some law on -- for many, many of these documents, the 

documents that are directly involved in the criminal 

investigation , it doesn't matter whether they ' re exempt 

is my reaction. You're entitled to -- the defense is 

entitled to everything having to do with his conviction. 

That's 

MR. DRISCOLL: I, I would agree with you. 

THE COURT: As a constitutional matter, not maybe as 

a --

MR. DRISCOLL: And there's, there's Brady and 

then Brady's an ongoing obligation of the State. 

However -- and it's every case we have that items are 

submitted and the exemptions are claimed. And, and then 

we have to ask for an in camera inspection to get what 
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probably we may have ,n discovery. we've got the 

attorneys' files and they're not a lot -- there's not a 

lot of, there's not a lot of items in that. So maybe 

this is a little different. so we want to make sure. 

13 

But if, if what's redacted is the exact same thing that 

was submitted and it's just a -- like the Social Security 

number and it's one for one, I could understand why it, 

it wouldn't be necessary to , to give us their -- to give 

us those records , if that's the fact of the case. 

THE COURT: I'll be perfectly candid . And 1s 

probably a normal state for me. But I' m confused by the 

rule in the statute . It seems to me that most of these 

documents shouldn't be controversial, that the defense is 

entitled to them. I mean, I -- it just seems strange to 

me. But I mean, because the vast majority of them, 

either Mr . cannon himself or certainly defense counsel, 

had access to all of them ,n discovery. so 

MR . DRISCOLL: I think , I think one of the prob -

once it's in the repository , though, I think one of the 

reasons for the protections is it's open to pretty much 

anybody . I think somebody could come ,n off the street 

and -- it's not necessarily that way in discovery, where 

things are sent directly to the attorneys. 

THE COURT: so is it appropriate for me to enter an 

order that says , these documents can be made available to 
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you but you're not to share them with anybody else and -

MR. DRISCOLL: Absol utely. 

MR. HENDRY : That's --

THE COURT: would that be the appropriate way to 

resolve this? 

MR. HENDRY : -- that's happened before, Judge. 

THE COURT: Please don't assume that I've ever done 

this before because I have not. 

MR. DRISCOLL: If you, if you order us , and we're 

officers of the court, and you say what you're, what 

you're sending to us, we get a copy of it, I don't know 

how you would -- if you ever want a disk, if you could 

copy the disk and you send that to us and you order us 

not to release what's on the disk, that's, you know, 

that's fine. 

THE COURT: All right. 

MR. DRISCOLL: I mean, we don't, we don't go -- we 

have sensitive materials and we, we certainly don't share 

them with the public or anything. of course, if there 

was something in there we wanted to share with our expert 

or something for 

THE COURT: Right. Right. 

MR. DRISCOLL: -- but we would only use it for 

purposes of representing Mr. cannon. I mean, certainly, 

that would be appropriate. And that 
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THE COURT: All right. 

MR. DRISCOLL: -- might make it easier. 

THE COURT: And then in the -- am I blazing some new 

trail in the Florida law and the Florida court system if 

I were to enter such an order? 

MR . DRISCOLL : No. we've been, we've been ordered 

before that we could look at, we could look at items or 

see it. But we were ordered not to share it, because it 

was sensitive material. Although, most of the sensitive 

material would deal , I'm sure , at least with the DOC with 

our client. But we've been ordered to do that before. 

And certainly, just as a matter of general policy, 

we're not going and sharing our stuff --

THE COURT: All right. 

MR . DRISCOLL: -- unless it's, you know, for 

purposes of representation. And you have our word on 

that. 

THE COURT: All right. Fair enough. Mr. -- I guess 

I'll go right to left this time. The Department of 

corrections, do you want to respond to any of that? 

MS . RUMPH: I would, I , I would respond to a lot of 

it, actually. one of my main concerns is for the 

Department of Corrections records is we're not talking 

discovery material. Most of the time we're talking about 

post-conviction information . And a lot of it has to do 
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with management of the prison and prison population and 

this particular prisoner. 

Now, everything else that would be perfectly 

relevant, they have. That's going to be your medical 

issues, your mental health issues, substance abuse 

testings, all of that . 

16 

THE COURT: Based on the -- presumably based on the 

release that I already talked about. 

MS . RUMPH: Correct. 

THE COURT: Okay . So that's already been -- all 

right. 

MS . RUMPH: Correct. 

THE COURT: Fair enough. Go ahead. 

MS . RUMPH: Now, my understanding of the statute and 

the rules in place is that this is a public records 

management tool , if you will, not to repeat myself. But, 

I mean, that is the whole point is there's -- because 

there was so much litigation with public records that 

this rule was created in order to manage that public 

records litigation. so we're still dealing with the fact 

that there's still public records. 

so from our end, we're looking at it, okay, this is 

a public record file, and we're not going to release 

social security number, victi m's information, computer 

codes , which I think is what a lot of what you're looking 
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at. It's mostly going to be computer codes ,n the top 

corners and the 

THE COURT: Right. Exactly. 

17 

MS. RUMPH: -- bottom corners. officer 

identification information, we do redact that, as well. 

And mostly from what they were saying is that, you know, 

that -- it goes into a public database. I mean, again, 

we don't have the protection of an actual preconviction 

discovery anymore. Now we're in that post-conviction 

time. And we're just treating it just like we would any 

public records. If Miami Herald came in and said, we 

want all of Mr. Cannon's records, we would treat it the 

same way. we would say , okay , this is what you've got, 

but you're not going to get on our computer codes. 

You're not going to get , you know, all this other 

information, for whatever reason in the statute. 

Now, it is unfortunate that we don't do something 

similar to FDLE . And I think that's just mostly because 

the Department of Corrections deals with such a vast 

amount of public records , that that's always been how 

they treat it. They, they go in. They identify 

everything that needs to be redacted. They redact it . 

They do their check sheet, and then they send it off. 

Now, that was just recently upheld by a federal 

court as acceptable that we don't need to give specific 
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pinpoint citations or reasons . But again, that's for 

public records. And we're trying to take, you know, a 

civil public records litigation forum and shove it into a 

criminal issue and it's -- they're not -- they don't 

evenly fit, obviously, for many reasons. 

THE COURT: So do you have authority to tell me what 

the Department's position is regarding the proposal that 

I submit, basically , the same documents that you 

submitted to me to them under an order that they not 

provide it to anybody except for expert witnesses who 

also aren't permitted to disclose and for purposes of, of 

the Court? Is that , is that something that, is that 

something that you're familiar with or is that -- am I 

innovating? God forbid . 

MS . RUMPH: so I don't want to touch that question . 

But for .. 

THE COURT: I have a thick skin. 

MS . RUMPH: For protective orders, I mean, I can 

certainly understand with that. I know that what has 

worked in a recent case is mostly for workload issues is 

we just worked with the CCRC to say, okay, can we give 

you everything else other than these computer codes and 

everything that is obviously not relevant? Can we, you 

know, still redact some of this stuff that has absolutely 

nothing to do? If you really want to look at all these 
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other computer screens or whatever else, can we still 

come to some agreement on let's keep this redacted out of 

those documents and you can look at everything else that 

needs to be there? And I can understand if there's a 

disciplinary report or something in there, that they 

might want to see that. 

But, of course, they're going to get it just with 

computer codes redacted and other inmates that might be 

involved. There could be other inmates if , you know, if 

Mr. cannon so stabbed somebody else. Then there's going 

to be HIPAA information for that other inmate in there. 

That would, of course, be protected, as well. I don't 

know if we -- I didn't review Mr. cannon's in full right 

before we came. 

THE COURT: There 1s a few but I'm following you. 

so, so . 

MS. RUMPH: It might be best to put it back on the 

parties if we want to have a further discussion of what 

they think they need from us. we can talk about it. If 

they don't have any problem getting whatever else without 

the computer codes or -- I don't know. 

THE COURT: so what's, what's a reasonable time 

frame to get something like that done so that I can drag 

everybody back here if you can't get it resolved in time 

for the defense to, to be able to get it done what it 
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MR. DRISCOLL: I don't know. I don't know what, I 

don't know what, I don't know what's sent -- what was 

sent to Your Honor. so I don't . 

20 

THE COURT: You haven't seen the redacted documents? 

MR . DRISCOLL : we have , we have what we got, which 

was on -- I don't know if there's other documents. I 

don't know what's contained in the in camera, only the 

parties that submitted and Your Honor do. I don't know 

what's in there . we --

THE COURT: It should be exactly the same thing -

MR . DRISCOLL: If it's exactly --

THE COURT: except with redactions. 

MR . DRISCOLL: -- one for one, then that ' s, that's, 

that's fine. 

THE COURT: Eleven hundred forty-four - - did you get 

something like 1144 pages from the Department? 

MR . DRISCOLL: Yeah. we , we got -- Your Honor, we 

got a , we got a bunch, and then we got other stuff that 

we, we in fact did the request. so . 

THE COURT: okay . so, so what ' s a reasonable amount 

of time for you to work things through with the 

Department? And I' m talking weeks not months, obviously. 

MR. DRISCOLL: sure. we have -- we're busy up for 

the next week or so , but we can give Ms. Rumph a call 
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MS. RUMPH: That sounds reasonable. Yeah. 

THE COURT: Okay. 

21 

MR. DRISCOLL: I don't know what they have or if 

there's some way -- yeah. And if you want to order that 

if we get anything, we don't disclose it, that's fine. 

THE COURT: so maybe the sensible thing is for me to 

issue this order to show cause. The date that I picked 

was January the 16th. And so that will hopefully give 

you, give you -- and I can back that up some if you want, 

end of the year, something like that. so that you can 

tell me if there's still a dispute and I'll set 

another 

MR. DRISCOLL: okay. 

THE COURT: I'll set another hearing. Is that a 

sensible way to do it or not? 

MR. DRISCOLL: That sounds good, Your Honor. 

MS. RUMPH: Now, Your Honor, I know that, of course, 

the Department of Corrections' records are much different 

and have a lot different issues than FDLE records. so 

they may have additional concerns. 

THE COURT: Fair enough. we'll talk to the FDLE. 

So let me make a note here of what we're going to do. 

MR. DRISCOLL: I'm sorry, Your Honor. I missed that 

very last part. 
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THE COURT: I said -- she said FDLE may have other 

issues. 

MR. DRISCOLL: Okay. Thank you. 

THE COURT: No troubles. Hang on just a second. 

(Pause . ) 

22 

THE COURT: Okay . Okay. All right. So, Mr. Combs, 

anything to say about that? 

MR . COMBS: way over my head, Judge. 

THE COURT: So , ma'am , for Department of Law 

Enforcement, what are your -

MS. ROBINSON: Yes , sir. 

THE COURT: what are your issues with --

MS. ROBINSON: Janine, Janine Robinson, Your Honor. 

And, first, I absolutely share your confusion, because 

this whole process is some kind of morphed hybrid between 

public records law and post- conviction rules. There's no 

question. And we -- and I believe counsel acknowledges. 

we have these issues throughout the state --

THE COURT: okay. 

MS. ROBINSON: with , with all of these 

post-conviction death penalty cases. Your role or the 

court's role in reviewing an in camera inspection is to 

very narrowly view are the exemptions asserted? Are the 

statutory exemptions asserted for the confidential or 

exempt information properly asserted? 
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so if -- like with FDLE's, Motor vehicle, and, and 

as you mentioned, FDLE has all of the statutory citations 

with the specific page that the redaction is on. 

THE COURT: Right. 

MR . LECAKES: That's the role, were they properly 

and legally asserted. Now, is it within the Court's 

discretion if you find good cause to waive the 

exemptions? Absolutely. some of them -- and, and we've 

litigated this in multiple post-conviction cases. For 

example, biology and DNA information, that's not exempt. 

That's not discretionary. That is confidential. That 

is -- it is a first degree misdemeanor for FDLE to 

disclose or disseminate this specific information to a 

noncriminal justice agency. 

Having said that, if the court finds good cause to 

release it, for example , if they have an expert, not a 

problem, we oblige all day long. Purpose of the ,n 

camera inspection is to validate the exemptions that were 

asserted. so when you say an order to show cause, does 

that -- is that going to be directed to FDLE to 

release 

THE COURT: The one that I'd -

MS . ROBINSON: - - and disclose? 

THE COURT: what I prepared was only directed to 

corrections because --
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MS . ROBINSON: But it's the same, but it's the same 

issue. our if, if D if the Department of 

Corrections is going to be disclosing those redacted 

portions that were -- that solid exemption, statutory 

exemptions were submitted, are you going to come back 

is defense counsel going to come back and say, well, 

wait, a minute, Judge, we've got Doc's confidential and 

exempt information, we need to get FDLE's? 

THE COURT: Sure. I'm 

MS . ROBINSON: So -- and , and - 

THE COURT: Now, that --

MS . ROBINSON: upon a finding of good cause, 

we've got -- that's no problem. That's absolutely within 

your discretion . 

THE COURT: okay. Fair enough. so -- and, and, and 

let be - - make sure I'm being perfectly plain. I'm 

assuming you don't have a DNA expert. I'm assuming 

you -- I'm assuming what you're telling me, the defense 

is telling me 1s we need to do our due diligence to 

review the entire record and see what, what 3.851 

potential issues are out there so that we render 

effective post-conviction assistance to Mr. cannon. 

MR . DRISCOLL: Yes , Your Honor. And what we have 

done, which is a little bit different, 1s originally, 

when we came onto the case, we came on late, because we 
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picked this up as a conflict. we filed a motion instead 

of -- because they changed the rule now -- which is 

another problem -- where each time something comes to the 

repository we have one month to file a motion. 

And we motion the court to have everything sent to 

Your Honor to inspect in camera rather than hit you 

with we were anticipating there be a lot more records 

in this case and a lot more agencies and so forth. The 

Department of Corrections and FDLE have responded, at 

least . so we did it all at once. And, and I think the 

inquiry is whether exact whether the exemptions apply 

or not. And that was what we were asking for the in 

camera inspection 

THE COURT: Fair enough. So, so, so do you -- so 

then at some point do I need you to give an opportunity 

to prove that there's good cause or to prove that there's 

good cause to overrule the exemption? Is that how this 

1s supposed to work? 

MR. DRISCOLL: well, I don't know how I -- I don't 

know how I could do that, because I don't know what's in 

the -- I mean , I could take Ms. Rumph's representation 

that it's one for one, or whatever, it's redacted. But I 

don't know, I don't know particular what 

THE COURT: I mean, candidly, I think a lot of the 

good cause would be we represent Marvin cannon -
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MR . DRISCOLL: sure. 

THE COURT: who's under a sentence of death. 

MR. DRISCOLL: Sure. I think, I think -- yes, yes, 

Your Honor. That would be, that would be a good cause, 

and it would be something we would, we would review. 

Maybe, maybe some issues or claims come out of it. Maybe 

it doesn't. But 

THE COURT: Okay. 

MS. ROBINSON: But , Your Honor, if I may. 

THE COURT: Please . 

MS. ROBINSON: Merely -- if merely stating our 

client is , is under a death sentence shows good cause, 

then we don't ever need to do this. we don't ever need 

to submit exempt versus 

THE COURT: Right. Exactly. 

MS. ROBINSON : so there is a reason why we are 

mandated by statute to provide the exemptions and redact 

them, because it's this weird hybrid between chapter 119 

public records and three -- you know, three --

THE COURT: Is there --

MS. ROBINSON: 351 and -- yeah. 

THE COURT: 

case that -- --

1s there a Florida Supreme Court 

MS. ROBINSON: There's dis --

THE COURT: tells me what I'm supposed to do? 
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MS . ROBINSON: There -- yeah . oh, absolutely. 

Absolutely. There are case law -

THE COURT: Do you --

27 

MS. ROBINSON: There is cases out there that discuss 

the court's in camera inspection responsibilities, and it 

is to validate whether exemptions were properly asserted. 

That's just, that's just the first stage. Then when 

counsel is getting into discovery, we get into whole 

other issues of showing of good cause or, you know, 

supplemental demands and -- oops, excuse me -- and the 

whole, and the whole bit. 

But this is just -- the in camera inspection stage 

1s just to hold the Agency's feet to the fire that we 

have properly submitted the exemptions, statutory 

exemptions. That's just the first stage. so if we 

have - - if - - my suggestion is then it is incumbent upon 

counsel to overcome that burden. otherwise, we've been 

wasting a lot of time over a lot of years, you know, 

redacting and submitting two sets of records to the 

repository. 

THE COURT: so if what he's saying 1s accurate -

MS. ROBINSON: Yes. 

THE COURT: that, that he got -- he received the 

records from defense trial counsel and there's nothing in 

them, there's no trial exhibits, there's no crime scene 
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photographs, there's no police reports, there's no -- all 

the things that you submitted, would that not be good 

cause for hi m to decide --

MS. ROBINSON: NOW, I -- well, are you talking about 

he submit -- they received from trial counsel, or they 

retrieved from the repository after the affirmants? 

THE COURT: No. That they received from trial 

counsel --

MS. ROBINSON: Oh, okay. 

THE COURT: because 

MS. ROBINSON: That, I can't -- that, I can't speak 

to now. If -- I would say -- I'm just speaking off the 

top of my head. If there was a discrepancy between 

records trial counsel provided that -- and the repository 

records, if I were them, I'd bring it up. of course. 

THE COURT: okay . so, so -- which brings me to my 

final question which is: should you go through the 

same -- are you wi lling to go through this -- is FDLE 

willing to go through the same process that FDOC 1s 

willing to go through to communicate with Mr. cannon's 

counsel to see if we could 

MS. ROBINSON: sure. 

THE COURT: reach some sort of agreement? 

MS. ROBINSON: on -- and counsel should have our 

exemption list which details exactly the substance of 
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or at least the category of what the information is, 

driver's license, records depicting death, credit card 

or, I mean, account information, DNA. If there is 

something specific that they would like this court to 

waive the exempting , it's on them. I mean, some of this 

stuff is, is discretionary. It does take time from our 

staff to do it. we can. I'd prefer it by court order. 

THE COURT: well -- and, and let me suggest the 

following thing. I -- barring some unforeseen extreme 

response out of the two of you, if you come to an 

agreement for a court order, I will very closely consider 

it and . 

MS. ROBINSON: okay. 

THE COURT: Because, because looking, looking 

throughout documents, my reaction is I cannot conceive, 

for the vast majority of the documents, how they could do 

their job without having these documents. so, so .. 

MS . ROBINSON: They but if, if I'm kind of 

caught between a rock and a hard place because if we 

say -- if I represent on behalf of FDLE we'll waive our 

exemptions out of the gate without any showing from 

counsel, I'm creating a precedent for what FDLE does. I 

would prefer it to -- or counsel to show, show good 

cause, this court find good cause. we will oblige and 

comply with the order . 
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THE COURT: All right. Fair enough. So --

MS. ROBINSON: That's not un -- I hope that's not 

unreasonable, but we've got to be careful how we tread. 

THE COURT: I'm following you. I'm following you. 

Go ahead, counsel. 

MR . DRISCOLL : Your Honor, just that we did get 

records from both defense counsels. I didn't want to 

30 

it just didn't seem there was a lot and I didn't want to 

make -- I want to make it clear to the Court we did 

receive records . we didn't get nothing from them. 

THE COURT: I know. I was 

MR . DRISCOLL: Okay. 

THE COURT: 

MR . DRISCOLL: 

THE COURT: 

I was trying to be -

Yeah. That --

hyperbolic for the purpose of 

illustrating the point. 

MR. DRISCOLL: And then, like -- yeah. But the, the 

initial inquiry , just because an agency claims an 

exemption , doesn't mean that --

THE COURT: You don't want to take their word for 

it. You want me to make an initial determination. 

MR . DRISCOLL: I can't. I don't believe I can. I 

believe that's a legal decision and that that ' s -- you 

would have to rule on that. And if we wanted to try to 

get something else after that , that ' s -- I mean, we 
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have 

THE COURT: Because the old -- because the cases 

that I did read said that if it's a close call, the Court 

is to do an in camera inspection. And some of the cases 

talked about if it's a close call -- there's an old case 

that talks about where there was an -- some witness 

raised that didn't exist until years after the actual 

crime was committed or something like that and the judge 

wasn't required to do an in camera inspection of that. 

I'll be perfectly candid . I've got 1144 pages of 

documents from the Department of corrections with 

multiple redactions on hundreds and hundreds of pages . 

And going through each redaction and doing that, I'm 

trying desperately 

MR . DRISCOLL: I understand. 

THE COURT: to figure out some way to not have to 

do that. If I have to do it, I have to do it. But ... 

MR . DRISCOLL: I understand. You know, if that's -

if, if what we have is -- if what we have is if -- 1s a 

redacted version of exactly what you have, I mean, it's 

just a matter of whether the exemptions claimed are -- I 

mean, if it's names , it's going to be the same throughout 

the 1100 pages or - - I mean , some of it would repeat. 

But, basically , we filed the motion initially so we 

wouldn't have to come back to court just for the 
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determination on whether the exemptions apply. And any 

other further discovery or something, we could certainly 

pursue that separately. we'd have --

THE COURT: so all of you need out of me is an order 

that says , yes, no, yes , no , yes, no. 

MR . DRISCOLL : Yes , Your Honor. Basically. 

THE COURT: okay. All right. But I'm still going 

to order you and Department of corrections to try and get 

together and come to an agreement, you and FDLE to get 

together and agree on whatever it is that you can agree 

on. 

MR . DRISCOLL: Yeah. If , if it's something, if it's 

something exemptions claimed incorrectly, I believe we 

get that. If it's clai med correctly, we don't get that. 

And if we wanted some additional, maybe we could work 

something out . 

THE COURT: 

But we ' re not at that point yet. 

okay. All right. 

MS . ROBINSON: If I may suggest 

THE COURT: Help me, please. 

MS. ROBINSON: -- which I'd be happy to submit, not, 

not anything lengthy but a supplemental memorandum with 

some case law without counsel's --

THE COURT: That would be - -

MS. ROBINSON: -- objection. 

THE COURT: that would very, that would be 
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MS. ROBINSON: And with the Court's guidance. 

THE COURT: that would be very, very helpful. 

MS. ROBINSON: I will see what I can come up with. 

THE COURT: Thank you. 

(Pause . ) 

THE COURT: All right. And anything from the 

Attorney General on this subject? 

MR. MORRIS: Not on the records, Your Honor. 

THE COURT: All right. Very well. So that being 

the case, are we ready to move on to the question of 

testing? 

MR. DRISCOLL: Yes, Your Honor. 

33 

THE COURT: All right. whenever you're ready, 

counsel . Tell me where we are and what you're asking me 

to do today . 

MR. DRISCOLL: Your Honor, we filed the motion, and 

we're set to be heard on November 1st . And you ordered 

us up here. 

THE COURT: I received , also, your affidavit. 

MR . DRISCOLL: That's an additional affidavit from 

Dr. Cunningham further detailing the need for 

particularized IQ testing conducted by him. And then you 

also ordered that we meet in person with Mr. combs. And 

we've -- we complied with that this morning. 
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And what's going to happen is if we don't conduct an 

IQ test the way an IQ test is supposed to be conducted, 

the State is going to argue that the IQ test is invalid, 

he's malingering, or something like that. 

The IQ test -- because IQ tests compare our client, 

the test taker, to a normative group or whatever. That 

normative group 1s not handcuffed when they move and 

manipulate things with their hands. certainly, if 

Mr. Cannon had to conduct the test with , with one hand 

shackled, he's going to do worse. But our expert didn't 

want to do that. And it would be unethical. He needs an 

IQ test ,n order to , for a number of reasons. One of the 

most and first and foremost is --

THE COURT: Let me stop you. I, I thought we agreed 

the last time that there was -- I was the only one who 

raised the question about whether an IQ test at all was 

appropriate. 

MR . DRISCOLL: Yes . 

THE COURT: Nobody else really disputed that. And 

so now we're really only on the question of, of the 

conditions of the IQ test; is that right? 

MR . DRISCOLL: Yes , Your Honor. 

THE COURT: Everybody on the same page now? 

MR. MORRIS: whether or not it's, whether or not 

it's constitutionally required or ... 
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THE COURT: whether or not there's any -- no one had 

ever objected to Mr. cannon being administered an IQ test 

at this point , other than me at the last hearing. Is 

somebody now raising an objection to the IQ testing? 

MR . MORRIS : If, if they can be accommodating and 

have an IQ test and DOC argue -- or if DOC is okay with 

it, then we'd rather have it than not have it. 

THE COURT: All right. 

MR . MORRIS: As far as whether or not it has to be 

done under these circumstances, that's a different, a 

different story , I suspect. 

THE COURT: Mr . Combs, your thoughts? 

MR. COMBS: And, Judge , as I told counsel, I do not 

object to them doing -- having an IQ test. I can 

understand why they'd want to. I told them that doesn ' t 

mean that we will not argue later, that it has very 

little value 

THE COURT: oh , of course. 

MR. COMBS: -- given the circumstances. But, you 

know, even though there may have been IQ tests done on 

previous times, if they want to do another one, you know, 

it doesn't hurt. 

THE COURT: Fair enough. 

MR. COMBS: You know, but, I, you know, also told 

them, it doesn't mean we ' re not going to stand up here 
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and go that thing don't mean nothing, Judge. 

THE COURT: Right. You're not waiving your 

you're not waiving arguments not knowing how the IQ test 

turns out. 

MR . COMBS: Yes, s,r. 

THE COURT: I'm following you. 

so have we made any progress on the conditions of 

the IQ test and how to get it accomplished? 

MR . DRISCOLL : well, no. That's when we came to -

when we ran into a cement wall, that's when we filed the 

motion. The Department of corrections has taken a 

position that they will not uncuff Mr . Cannon to take the 

IQ test. I came up with the work-around that he be 

transported to the Gadsden county Jail, be uncuffed there 

and Dr. Cunningham could fly in, give him the IQ test in 

Gadsden because you have jurisdiction over that -- over, 

over the Gadsden county Jail. 

THE COURT: And my memory was the last ti me it 

wasn't the whole Department of Corrections. It was only 

the specific facility where he is and they have 

MR . DRISCOLL: Yeah. we --

THE COURT: the facility across the street where 

they are unwilling to transport him for the purpose of - 

MR. DRISCOLL: we have no --

THE COURT: IQ testing. 
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MR. DRISCOLL: we have -- we've never had a 

problem with, with our client. we've had -- we do a lot 

of neuropsychological testing on our clients. we've 

never had a problem when the person's at UCI. For some 

reason -- and I didn't check Monday or whatever -- but I 

last -- I think I checked last week. He's still at FSP. 

It's, it's, it's one -- it's two counties and he 1s 

and he should be transported over to union correctional. 

At some point -- now, if all of a sudden they say, 

no, we're not going to approve him to be uncuffed, to 

take his neuropsychological testing or to take an IQ 

test, we're back in the same boat. So the work-around 

was when DO -- the Department of correction, we asked, we 

got on the phone, we talked, and their position 1s, no, 

we're not going to uncuff him. 

And our position is, yeah, he has an absolute right. 

He 's ,n he 's supposed to be maintained in the lawful 

custody of the Department of corrections. And the lawful 

custody of the Department of Corrections means that, 

based on Atkins and Hall -- and we're his post-conviction 

attorneys -- we have the opportunity to pursue that on 

his behalf. 

And so we believe, although it is a hassle and it's, 

it's burdening a bunch of other people who don't have 

anything necessarily to do with it, we think the 
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work-around 1s to have him transported to Gadsden, have 

the testing taken. we had Dr. Cunningham scheduled to 

come in on February 5th. 

THE COURT: okay. 

MR. DRISCOLL: But the, the, the point 

THE COURT: Do -- I'm sorry. Go ahead. 

MR. DRISCOLL: No. The point lS he does have a 

right to that test. 

THE COURT: And did, did we give notice to the 

Gadsden county sheriff's Department to --

MR. DRISCOLL: For what -- I think that 

THE COURT: Give them an opportunity to tell us if 

they have any objection to do it or 

MR. DRISCOLL: well, I sent we Mr. it was 

my birthday at the last hearing so -- and 

THE COURT: congratulations. 

38 

MR. DRISCOLL: I was sick. So I left, I left, at 

which point Mr. Hendry called the Gadsden county Jail to 

find out who their legal counsel is and there was not. 

And so he spoke with Major wood. And Major wood said, 

you could notice me. And I think, because he wouldn't be 

on thee-filing , I specifically mailed him a copy of the 

notice. whether or not he showed up in Tallahassee or 

not 

THE COURT: All you can do is all you can do. 
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Mr . combs, any thoughts on any of that? 

MR. COMBS: I have not had any contact with the 

Sheriff's Department on that. My thought process is that 

is just totally unnecessary and also a safety risk to 

have him transported to the Gadsden county Jail to do 

something that could be done right where he's at. My two 

cents worth, and it may be of no value, not even two 

cents , is that the court could order DOC take the cuffs 

off, let him take the test , and let's move on. 

THE COURT: well, Ms. Rumph, I believe that queues 

you. Your thoughts. 

MS . RUMPH: Thank you. we strongly feel that the 

court does not have the jurisdiction over the Department 

of corrections. would be a violation of separation of 

powers. we are an executive agency. 

There, there are a lot of concerns that we have - 

even though it sounds like we ' re just being 

obstructionists , we're really not. The biggest concern 

is we don't want to pigeonhole the wardens, either the 

warden at FSP or the warden at union to say, you have to 

do it this way, when, at any given moment, we could have 

a stage three lockdown and have a completely different 

situation . 

Now, as I was trying to explain on the phone, one of 

the biggest considerations is FSP has the worst of the 
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worst. They are -- their death row 1s ,n blocks that are 

open with the other blocks that also contain maximum 

management. And these are the persons that are -- like 

to stab other inmates, guards, you know, that kind of 

stuff. These are our lifers, not our death row 

necessarily . They are just there for life. They have 

high sentences, but they have some serious maximum 

management issues. 

So when we move a death row individual from his 

actual cell to the administration building, where they 

wanted to do this test, the entire facility has to go on 

lockdown because of these other maximum management 

inmates. This creates a huge problem. And I don't want 

to leave the --

THE COURT: Are they not going to, are they not 

going to have to do that if I transport him to Gadsden 

county anyway? 

MS. RUMPH: No. They'll have to pull him out, and 

then a Gadsden County sheriff puts him in a car and then 

he's out. Now, they'll lock him down while he's making 

his way through the institution, of course. But then, 

once he gets into the Gadsden county sheriff's custody, 

then he's out. But he's not sitting there doing the 

test. 

THE COURT: My memory is , when I 've had other, when 
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I've had other real serious inmates transported, they 

ended -- we ended up with a whole complement of 

Department of Corrections guards with them. 

Mr. combs, I'm sure, remembers. 

MR . COMBS: oh, yes, sir. we've done that -- had 

that many , many times on DOC prisoners that -- ones who 

were on sentenced and had a charge with crimes in 

Liberty correctional. we had them and Department of 

Corrections would be there sitting right behind the guy 

during the trial. 

THE COURT: so we're going to be -- so we're going 

to 

MR. COMBS: They would bring him, not the, not the 

Liberty county sheriff's Department. 

41 

THE COURT: Yeah. That was -- yeah. I remember 

that for sure . I mean, I remember that with one guy who 

wasn't even -- he wasn't a death case. He was a -- well, 

it doesn't matter. 

So let me ask you this : Is there any solution that 

you can -- the Department of corrections can offer 

because I think -- I mean, I think Mr . cannon has made a 

strong factual showing that we can't administer the test 

effectively with hi m shackled. And is, is -- that being 

the case, is there any other solution the Department of 

corrections would suggest? 
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MS. RUMPH: Not at this time. Because I don't want 

to tie the wardens down to something that may or may not 

work for that particular institution and that issue. So 

there's nothing that the, that the Department of 

corrections is going to commit to that they can say, yes, 

they will leave this person unshackled at -- on January 

5th. 

MR. COMBS: Judge, if I might. The -- counsel here 

was saying that the Court has no jurisdiction. The 

movement of a defendant, you have jurisdiction. Like if 

we -- you do a transport order to -- you know, DOC has to 

release hi m to bring hi m to wherever . 

THE COURT: Yeah. 

MR. COMBS: well, why couldn't they do a transport 

order to release hi m from and have him driven across the 

road to the other institution for the testing and then 

take him back? There's no difference than driving him 

all the way from there to Quincy and back, except it's a 

whole lot more safe --

THE COURT: Yeah. It seems --

MR. COMBS: for the public. 

THE COURT: it seems that way. 

what do you think about that, Ms. Rumph? 

Give me one second, counsel. 

what do you think about that, Ms. Rumph? 
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MS. RUMPH: There's no -- yes, I absolutely 

understand what he's saying. Now that would, of course, 

require a sheriff from that section to drive out to DOC 

to get him and then transport him across the street or 

down the road to union. 

The other problem is that there's no guarantee that 

the warden at union won't say, okay, well, because of 

this particular 

THE COURT: I'll show that judge 

MS. RUMPH: -- inmate -- I don't think they would 

say that. 

But because of this particular inmate 1s causing a 

problem or because we have this particular level of 

security risk at this particular time, you know, we need 

to have this particular inmate shackled on that day, as 

well. There ' s just no guarantee 

THE COURT: well --

MS. RUMPH: -- that they're not going to keep him 

unshackled. 

THE COURT: -- and you're not going to get an order 

out of me that says, if there is a prison emergency such 

that it's unsafe because of things that we don't foresee 

on that date and that I'm going to run your facility. 

I'm not competent to run your facility. 

But assuming an order that says, you transport him 
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whenever you want because I -- as a general matter, when 

I do an order to transport, I never know. I don't want 

to know when somebody's going to be transported, and I 

don't know when they're going to be transported. Between 

you do the transport within your cooperate with 

whoever is going to do the transport, to get it done such 

that on that date, assuming nothing unforeseen happens, 

he's available, is that something you could live with? 

MS. RUMPH: Do I have to commit to that right here? 

THE COURT: No . I mean, I would -- I'd 1 i ke to know 

what you thought. 

MS . RUMPH: I guess I certainly don't have any 

concerns with the actual transport. I just don't want 

pull that discretion away from the wardens to do what 

they feel is best for their institution. whether it ' s 

the warden at UCI or FSP, I want them to feel that 

to 

what they need to do and -- I just don't want to 

guarantee , okay , well, you get him over at union and that 

particular warden says, yeah, we've got things going on 

that this creates an issue. I don't think that that 

there's any issues with Mr. cannon, but I'm not a hundred 

percent sure. 

Now, I do know that the warden at FSP is more 

stringent because of the facility. And I know that 

warden at union , since death row is independently housed, 
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has a lot more leeway and a lot more ability to take care 

of that risk situation. 

THE COURT: Okay. 

MS. RUMPH: But I certainly just don't want to lock 

those wardens into one particular action. 

THE COURT: All right. Counsel, tell 

MR. DRISCOLL: Yes. 

THE COURT: me your thoughts. 

MR. DRISCOLL: One concern is that once word gets 

back, all of a sudden, the warden at UCI, after we, we 

went and asserted Mr. cannon's rights, is going to turn 

around and that warden is going to say, no, he can't be 

uncuffed for the testing, even though it's usually not a 

problem. 

second, I don't know, transferring within DOC, 

whether you have any jurisdiction. And so this -- the 

easiest thing would be to have him -- I mean, it's not 

the easiest thing . It's not even close to the easiest. 

THE COURT: I was going to say it's not the easiest. 

MR. DRISCOLL: And I wanted, and I wanted to say 

something because you mentioned -- I -- I 've been -- I 

visited Marvin cannon quite a few times. And basically 

like our other client over at FSP, Mr. Cannon, as far as 

we know, is at FSP because he is -- because he was 

initially received. It was -- and he stayed on -- he 
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stayed at FSP maybe a little longer because there hasn't 

been any warrants and cells haven't opened up. That's 

why he's at FSP. 

But we do go visit Mr. cannon in the same room where 

Dr. Cunningham has already been to visit him, and there 

was no, there was no institutional concern, because he's 

transported from his cell, belly chained with a -- it 

could be a black box or handcuffs. It varies. He's 

transported to a room by the warden's office and -- where 

he's, he's seated in the room and he was interviewed by 

Dr. Cunningham to obtain all the background information. 

So it's not, it's not, it's not an issue of 

transporting him or him being cuffed ,n transport while 

,n. It's a question of, which they can do, is whether 

they open up the key so his two arms are free and he 

could take the test once he's in the warden's office, 

where he's surrounded by Department of corrections 

officers and there's -- maybe there 's a trustee who's 

picking up the garbage or something like that. But he's 

not -- it's, it's I don't know that that's a real concern 

1s the transportation within the facility, because he is 

,n fact transported all the time. It's just that they 

don't want to use their they don't want to uncuff him 

THE COURT: when he's in the room with you, is he 

uncuffed? 
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THE COURT: okay. 
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had it because they had we've had him uncuffed. But 

47 

I, I can't say that's been recent. And we don't have 

very many people there. So that was probably a while 

ago. so it varies. I mean, the policies are always 

changing. And my team, we, we very much respect what the 

Department of Corrections does. whatever they say, 

whether it's 48 hours for an appointment for -- to 

schedule a meeting or 72, we also comply. we take it 

very seriously. 

But this is, this is -- this comes down to 

Mr. cannon has the right to proceed in post-conviction on 

an intellectual disability claim or some other claim 

that's based on that. He has the right, and it's our job 

to pursue it. And all it involves 1s, once he's 

transported, like he was coming to see his attorney, Jim 

Driscoll, that he be unhandcuffed. 

But I don't know that it would work transferring 

from FSP to UCI. That's where I came up with the very 

bad -- but it's the best suggestion I could come up with. 

However, if you look at it, when we have the evidentiary 

hearing, I i magine it will be in Gadsden county, although 

we'd stipulate and come here. 
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THE COURT: Either way is fine. 

MR. DRISCOLL: okay. You're going to have -

they're going to have to pick him up. And the way, I 

think, I think in years past, we've seen DOC take a more 

active role . Now, I think it's, it ' s the deputies from 

Gadsden County pick him up, take him to Gadsden County, 

house him in the jail while the hearing takes place, and 

then send him back. This mirrors that process which you 

have the authority to order. And once he's in the, once 

he's in the county jail , you can't order him like you get 

a peanut butter sandwich or anything like that. You can 

order the jail to allow him to have the testing, because 

it's in the course of litigation. And it's, it's the 

only solution at this point . 

THE COURT: Practical solution. 

MR . DRISCOLL : It ' s, it's unfortunate and it's not 

our fault, but that's what we're up against. And he does 

have that right for that IQ test. 

THE COURT: Fault not the issue I don't think. 

All right. so , Ms. Rumph, anything else on any of 

that? 

MS . RUMPH: No. 

THE COURT: All right. Fair enough. So I think 

that's what we're going to do. 

Mr . combs, I know it's an imposition on the Gadsden 
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MR. DRISCOLL: I -- Your Honor, we would, we would, 

we would want between the -- if we call Dr. Cunningham -

and we'll give you a -- he just -- you don't want to -

you don't have to tell us when he's being transported, 

but we just want him there before a date. Like we --

last one, we were, we were we had the date of January 

5th or so during that period. And then as soon as 

Dr. Cunningham's done, he could be transported back. But 

we could draft an order on that in the next couple of 

days. 

THE COURT: so, Mr. combs, can I prevail on you to 

work that order with the Gadsden county sheriff's 

Department? 

MR. COMBS: Yes, sir. I'll contact them. And I 

just want to be clear that they would be able to 

transport hi m on January the 5th, that morning , pick him 

up that morning, get him to the jail, take the test, and 

take him back the same day. 

THE COURT: They could do that. I don't want to 

prevent them --

MR. COMBS: Yeah. 
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THE COURT: -- from having the discretion to do 

that, but I also don't want to prevent them from having 

the discretion to not tell anybody when they're going to 

transport him. 

MR . COMBS: 

so -

Yeah. I don't -- I just want to, you 

know, want to make clear then they have the option to do 

that. They're not required we have to have him there 

at -- for two days or whatever. You know, that could be 

their decision based upon their personnel and whatever. 

THE COURT: The only purpose is to have him there so 

that he can be there at the same time the doctor is there 

to complete the test. 

MR. COMBS: Yeah . Specific date and time that he 

has to be there and they work it out. 

MR. DRISCOLL: Yes. we wanted to have, we wanted to 

have him there before, before Dr. Cunningham there came 

,n and, like, whatever date -- if they wanted to pick him 

up the day before or the morning of, you know, that's 

none of our business. But we -- and we'll double 

we'll confirm -- I guess we'll do the order we're running 

with. 

MR. COMBS: Yeah. If he --

MR . DRISCOLL: We'll confirm with Dr. Cunningham, 

because we've been in li mbo on whether we're going to 

have the test . But he had reserved, like, the 5th and 
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because he was going to go speak with some family members 

at that in the Gadsden county area. 

THE COURT: So if you can can confirm the date that 

he 's going to be there, get that to Mr. combs. The 

more the quicker you can get the order to me, the 

quicker they can start to prepare for it. And, and 

so. 

MR. DRISCOLL: Yes, Your Honor. Be -- we would, we 

would have a -- it would be like a transport order and, 

and then he could -- as soon as the testing. And we'll 

ask Dr. Cunningham how long that's going to 

THE COURT: All right. Fair enough. 

Mr. combs, anything else to say --

MR. COMBS: No, s, r. 

THE COURT: -- about any of that? 

Anything from the Attorney General? 

MR. MORRIS: Not at this time. 

take. 

THE COURT: FDLE, I assume, doesn't have a dog ,n 

that fight. 

MS. ROBINSON: No, sir. 

THE COURT: All right. I believe that brings us to 

the end of the proceedings. Do we have our next 90-day 

case management conference already set? 

MR. COMBS: No, sir. 

THE COURT: Do you want me to send my assistant in 
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The, the more people I have on the phone, the worse I do 

in hearings . And I think it's kind of too important to 

have me flying blindly. so I know it's inconvenient, but 

I appreciate everybody being here, and particularly the 

issue with the transport. I didn't want to --

MR. COMBS: And, Judge --

THE COURT: I wanted to be careful. So ... 

MR. COMBS: Lorraine needs to know that -- to 

notice James Beville, because I'm not going to be here. 

THE COURT: when is the last day, Mr. Combs? 

MR. COMBS: End of this -- well, as of tomorrow will 

be the end of that month. End of the year. 

THE COURT: End of the yea r. All right. Thank you, 

Mr. combs, for that important piece of information. I'm 

sorry to hear it. Thank you-all. 

(Off-the-record discussion.) 

THE COURT: Thank you, folks . 

(Proceedings concludes.) 
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