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ISSUES ON APPEAL 

 
I. Whether Mr. Cannon was deprived of his right to reliable 

adversarial testing due to ineffective assistance of 
counsel at the guilt phase of his capital trial, in 
violation of his Fifth, Sixth, Eighth, and Fourteenth 
Amendment rights under the Constitution of the United 
States and his corresponding rights under the Florida 
Constitution? Specifically:  

 
1. Whether trial counsel was ineffective during voir dire 

for allowing several biased jurors to serve on the jury?  
 

2. Whether trial counsel was ineffective for failing to 
object to a law enforcement officer identifying Mr. 
Cannon in a surveillance video and stating that Mr. 
Cannon had been known to him for years?  

 
3. Whether trial counsel was ineffective for failing to 

object to the state improperly shifting the burden of 
proof during closing arguments?  

 
II. Whether trial counsel was ineffective for allowing 

pervasive religious themes in favor of the death penalty 
to infect the trial during both the guilt and penalty 
phases?   

 
III. Whether it is lawful for Mr. Cannon to remain sentenced to 

fifteen years on Count IV, attempted robbery with a deadly 
weapon, an offense which this court vacated conviction and 
sentence in Cannon v. State, 180 So. 3d 1023, 1039 n. 16 
(Fla. 2015)?  
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PRELIMINARY STATEMENT REGARDING REFERENCES 
 

The record in the direct appeal of Mr. Cannon’s conviction 

and sentence consists of seventeen volumes. However, not all of 

them are paginated. Volumes 1-3 are paginated. The only page 

numbers in the record for volumes 4-17 are the original transcript 

page numbers. Therefore, counsel will note which record on appeal 

volumes match which transcript volumes:  

1. SC13-46 ROA vol. 4  - Voir Dire Transcript vol. I 
2. SC13-46 ROA vol. 5  - Voir Dire Transcript vol. II 
3. SC13-46 ROA vol. 6  - Voir Dire Transcript vol. III 
4. SC13-46 ROA vol. 7  - Voir Dire Transcript vol. IV  
5. SC13-46 ROA vol. 8  - Trial Transcript vol. I  
6. SC13-46 ROA vol. 9  - Trial Transcript vol. II  
7. SC13-46 ROA vol. 10  - Trial Transcript vol. III 
8. SC13-46 ROA vol. 11  - Trial Transcript vol. IV  
9. SC13-46 ROA vol. 12  - Trial Transcript vol. V  
10. SC13-46 ROA vol. 13 - Trial Transcript vol. VI   
11. SC13-46 ROA vol. 14 – Penalty Phase vol. VII  
12. SC13-46 ROA vol. 15 - Penalty Phase vol. VIII 
13. SC13-46 ROA vol. 16 – Spencer Hearing (no volumes)  
14. SC13-46 ROA vol. 17 – Sentencing (no volumes) 

 
Henceforth, references made to the record will correspond 

with the original transcript volume numbers and original 

transcript page numbers and will be referenced in the following 

manner: citations to voir dire transcripts are in the form (Voir 

Dire Tr. vol. #, R. 123), citations to the trial transcripts are 

in the form (Trial Tr. vol. #, R. 123). References to the 

postconviction record on appeal for SC19-84 are in the form (PCR, 

123). There are no volumes in this record.  
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Generally, Marvin Cannon is referred to as Mr. Cannon 

throughout this brief. The Office of the Capital Collateral 

Regional Counsel-Middle Region, representing the Appellant, is 

shortened to “CCRC-M.” 

Lastly, Issues I and II are numbered in a manner that mirrors 

the claim numbers and argument headings in the Motion to Vacate 

Judgment of Conviction and Sentence. Since some intervening claims 

in the motion were granted, former Claim VII is now referred to as 

Issue III.  
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REQUEST FOR ORAL ARGUMENT 

Mr. Cannon is not sentenced to death, although the State has 

not abandoned seeking a death sentence upon retrial. The resolution 

of the issues involved in this action may determine whether Mr. 

Cannon lives or dies because the State of Florida may continue to 

seek a death sentence despite clear and convincing evidence of Mr. 

Cannon’s intellectual disability. This Court has not hesitated to 

allow argument in other cases in a similar procedural posture. A 

full opportunity to air the issues through oral argument is 

appropriate in this case because of the seriousness of the claims 

at issue and the penalty that the State seeks to impose on Mr. 

Cannon. 
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STATEMENT OF THE CASE AND FACTS 

A. Procedural History.  

 Marvin Cannon and codefendant Anton D’Angelo McMillian were 

charged by indictment with one count of first degree murder, one 

count of robbery with a deadly weapon, one count of attempted 

murder, one count of attempted robbery with a deadly weapon, and 

one count of arson of a vehicle.  

 The trial court appointed conflict counsel Armando Garcia and 

Clyde Taylor. The Public Defender’s Office represented the 

codefendant, Anton McMillian. The Public Defender’s office 

obtained an evaluation for intellectual disability and the trial 

court found that Mr. McMillian was incompetent to proceed. Vol. II 

R. 310-316. Mr. Cannon went to trial alone.  

 The jury found Mr. Cannon guilty as charged. Vol. II R. 190-

94. Mr. Cannon proceeded to a penalty phase. The advisory jury 

recommended death by a 9-3 vote. The trial court sentenced Mr. 

Cannon to death for the first degree murder count; to life for the 

attempted first degree murder count; to thirty years for the armed 

robbery with a deadly weapon count; to fifteen years for the 

attempted armed robbery with a deadly weapon count; and to thirty 

years for the arson of a vehicle count. The trial court sentenced 

Mr. Cannon as a Prison Release Reoffender on each non-capital 

charge. Sentencing, 5-9.  

 Mr. Cannon appealed his conviction and death sentence to this 
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Court, raising the following claims: 

(1) the trial court improperly doubled the aggravators; 
(2) the trial court erred in applying HAC to Cannon; (3) 
the court erred in sua sponte modifying the jury 
instruction on attempted voluntary manslaughter; the 
State's evidence is insufficient as to Cannon's 
convictions for (4) robbery, (5) attempted robbery, and 
(6) arson; (7) the trial court erred in responding to a 
jury question during deliberations; (8) the court 
erroneously admitted hearsay statements into evidence; 
and (9) Cannon's death sentence is disproportionate.  
 

Cannon v. State, 180 So. 3d 1023, 1032 (Fla. 2015), reh'g denied 

(Dec. 18, 2015), cert. denied, 136 S. Ct. 2389 (2016). This Court 

vacated Mr. Cannon’s conviction for attempted robbery, id. at 1039 

n. 16, and otherwise affirmed Mr. Cannon's “convictions and 

sentences for first-degree murder, attempted first-degree murder, 

robbery, and arson.” Id. at 1041.  

 This Court appointed Capital Collateral Regional Counsel-

North (CCRC-N). PCR, 120. After CCRC-N withdrew, CCRC-M was 

appointed and represented Mr. Cannon in postconviction proceedings 

in the court below and through this appeal. PCR, 150. CCRC-M 

obtained Dr. Mark Cunningham to evaluate Mr. Cannon for 

intellectual disability. When the Department of Correction refused 

to uncuff Mr. Cannon so that Dr. Cunningham could conduct proper 

testing, much litigation ensued. PCR, 223. In attempt to allow 

proper testing for Mr. Cannon, the lower court went so far as to 

order Mr. Cannon transported to the Gadsden County Jail so that 

the court could have jurisdiction over the jail and there be no 
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interference with Dr. Cunningham’s testing. PCR, 279. Eventually 

the Department of Corrections relented and allowed Dr. Cunningham 

to properly test Mr. Cannon.  

 Mr. Cannon filed a fully pleaded and timely 3.851 motion on 

May 16, 2017. PCR, 345. The lower court held a Case Management 

Conference and granted an evidentiary hearing on the following 

claims:  

Claim 1-2:  Trial counsel was ineffective for failing to 
object to and move for a mistrial when a law enforcement 
officer identified Mr. Cannon in a surveillance video 
and stated that Mr. Cannon had been known to him for 
years. 
 
Claim 1-3:  Trial counsel was ineffective for failing to 
object and move for a mistrial when the State improperly 
shifted the burden of proof to Mr. Cannon during closing 
arguments. 
 

The lower court denied an evidentiary hearing on: 

Claim 1-1: Trial counsel was ineffective during voir 
dire for allowing biased jurors to serve on the jury. 
 
Claim 2:  Trial counsel was ineffective for allowing 
pervasive religious themes in favor of the death penalty 
to infect Mr. Cannon’s trial during both the guilt and 
penalty phases, and this ineffective assistance 
prejudiced Mr. Cannon.  
 
Claim 3:  Mr. Cannon is intellectually disabled, thus 
his execution is prohibited under the Eighth and 
Fourteenth Amendments to the United States Constitution.  
Additionally, trial counsel was ineffective in violation 
of the Sixth, Eighth and fourteenth Amendments for 
failing to investigate, develop and present Mr. Cannon’s 
intellectual disability as a bar to execution and as 
mitigation in the penalty phase. 
 
CLAIM 4:  Trial counsel was ineffective during the 
penalty and sentencing phase of Mr. Cannon’s trial for 
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failing to investigate and present mitigation, thus 
denying Mr. Cannon his rights under the Fifth, Sixth, 
Eighth and Fourteenth Amendments to the United States 
Constitution. 
 
CLAIM 5: In light of Hurst v. Florida and Hurst v. State, 
Mr. Cannon’s death sentence violates the Fifth, Sixth, 
Eighth, and Fourteenth Amendments of the United States 
Constitution, the corresponding provisions of the 
Florida Constitution and Article I, sections 15, 16, and 
22 of the Florida Constitution. 
 
CLAIM 6: Mr. Cannon was illegally sentenced to 30 years 
as a prison release reoffender on Count V, arson of a 
vehicle, an offense which carries a maximum penalty of 
15 years. 
 
CLAIM 7: Mr. Cannon remains sentenced to 15 years on 
Count IV, attempted robbery with a deadly weapon, an 
offense which the Florida Supreme Court vacated Mr. 
Cannon’s conviction and sentence in Cannon v. State, 180 
So. 3d 1023, 1039 n. 16 (Fla. 2015). 
  

PCR, 618. The lower court held an evidentiary hearing on the 

limited claims on March 27, 2018. PCR, 623. Mr. Cannon called Clyde 

Taylor and Armando Garcia as witnesses. PCR, 628-689. The testimony 

of these witnesses are discussed below as necessary under a given 

argument. The lower court allowed the parties written closing 

arguments. PCR, 625. Mr. Cannon’s closing argument appears at PCR, 

692. The “State’s Answer to Motion to Vacate Judgment of 

Convictions and Sentence” appears at PCR, 718. The “State’s written 

closing” appears at PCR, 740.  

B. The Lower Court’s Postconviction Order.  

 On November 8, 2018, the lower court issued an “Order on [Mr. 

Cannon’s] Motion to Vacate Judgment of Conviction and Sentence.” 
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PCR, 762. The lower court granted penalty phase relief on Mr. 

Cannon’s Claim 5 which was based on Hurst v. Florida, 136 S. Ct 

616 (2016) and this Court’s decision in Hurst v. State, 202 So. 3d 

40 (Fla. 2016). PCR, 763. The lower court also granted relief on 

Claim 6 which it characterized as a claim that Mr. Cannon’s 

sentence for arson was not permissible under the Prison Releasee 

Reoffender Act, Section 806.01(2), Florida Statutes (2017). The 

sentence should have been a mandatory fifteen instead of a 

mandatory 30 years.”1 PCR, 768. The lower court said that it would 

address “the process for resentencing by a separate order.” PCR, 

769. No order has been forthcoming as of the filing of this brief 

according to the Gadsden County Clerk’s computer.  

 The lower court denied relief on Claim 1-1 finding that it 

was meritless because the record does not demonstrate actual juror 

bias against Mr. Cannon. As to Claim 2 regarding penalty phase 

victim impact evidence, the lower court found that it was moot 

because Mr. Cannon was granted penalty phase relief. The lower 

court found Claims 3 and 4 moot because Mr. Cannon was entitled to 

a new penalty phase.  

 On the claims for which Mr. Cannon was granted a hearing, the 

court denied relief after said hearing. Claim 1-2 involved an 

allegation that trial counsel was ineffective for failing to object 

                                                            
1  The claim was that Mr. Cannon was illegally sentenced to 30 years when the 
maximum was 15 for arson of a vehicle.  
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and move for a mistrial when law enforcement identified Mr. Cannon 

as being “personally familiar to [the officer] for a number of 

years.” PCR, 764. The lower court ruled that the “record 

demonstrate[d] neither ineffective assistance [n]or prejudice.” 

PCR, 763-65. Claim 1-3 alleged that counsel was ineffective for 

failing to object and move for a mistrial when the State shifted 

the burden of proof. PCR, 765. The lower court denied the claim 

because “the record demonstrate[d] neither ineffective assistance 

[n]or prejudice.” PCR, 765-68. 

 The rest of the facts are discussed below as necessary under 

each argument.   
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SUMMARY OF ARGUMENT 

Trial counsel was ineffective during voir dire for allowing 

several biased jurors to serve on the jury who expressed biases in 

favor of the death penalty being the only appropriate punishment 

for murder. The trial court erred when it summarily denied this 

claim on the grounds that no biased jurors actually served. All 

the jurors discussed in this brief were seated jurors.  

Trial counsel was ineffective for failing to object to a law 

enforcement officer identifying Mr. Cannon in a surveillance video 

and stating that he knew Mr. Cannon. This invaded the province of 

the jury and poisoned the fairness of the trial as it connected 

Mr. Cannon with previous illegal activities. The trial court erred 

when it denied this claim.  

Trial counsel was ineffective for failing to object to the 

state improperly shifting the burden of proof during closing 

arguments. The comments made by the prosecutor impermissibly 

encouraged the jury to convict Mr. Cannon based on a shortcoming 

in the defense’s case rather than whether the State proved the 

charges beyond a reasonable doubt. The trial court erred when it 

denied this claim.  

Trial counsel was ineffective for allowing pervasive 

religious themes in favor of the death penalty to infect the trial 

during both the guilt and penalty phases. There is no evidence in 

the record to support the trial court’s finding that this was an 
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acceptable strategy. The trial court erred when it summarily denied 

this claim.  

Mr. Cannon remains sentenced to fifteen years on Count IV, 

attempted robbery with a deadly weapon, an offense which this court 

vacated conviction and sentence in Cannon v. State, 180 So. 3d 

1023, 1039 n. 16 (Fla. 2015). The trial court erred when it failed 

to issue an order correcting this sentence. 
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STANDARD OF REVIEW 
 
 The standard of review is de novo. Stephens v. State, 748 So. 

2d 1028 (Fla. 1999). Under Strickland v. Washington, 466 U.S. 668 

(1984), both the performance and prejudice prongs are mixed 

questions of law and fact, with deference to be given only to the 

lower court's factual findings. Sochor v. State, 883 So. 2d 766, 

772 (Fla. 2004).  
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ISSUE I 

MARVIN CANNON WAS DEPRIVED OF HIS RIGHT TO 
RELIABLE ADVERSARIAL TESTING DUE TO 
INEFFECTIVE ASSISTANCE OF COUNSEL AT THE GUILT 
PHASE OF HIS CAPITAL TRIAL, IN VIOLATION OF 
HIS FIFTH, SIXTH, EIGHTH, AND FOURTEENTH 
AMENDMENT RIGHTS UNDER THE UNITED STATES 
CONSTITUTION AND HIS CORRESPONDING RIGHTS 
UNDER THE FLORIDA CONSTITUTION.  
 

1. TRIAL COUNSEL WAS INEFFECTIVE DURING VOIR DIRE FOR ALLOWING 
SEVERAL BIASED JURORS TO SERVE ON THE JURY. 

 
Six jurors who ultimately served on Mr. Cannon’s jury, 

convicted him, and sentenced him to death had expressed clear bias 

during voir dire that was not sufficiently rehabilitated. Defense 

counsel should have moved for cause on each of these jurors and 

failed to do so. The trial court denied this claim, without a 

hearing, due to the lack of “actual bias”. PCR, 763.  

A claim of ineffective assistance of counsel is determined 

under the Strickland standard: The defendant must show that 

counsel's performance was deficient. Second, the defendant must 

show that the deficient performance prejudiced the defense. 

Strickland v. Washington, 466 U.S. 668, 686 (1984). To prove 

prejudice in the context of counsel's failure to strike a biased 

juror, a defendant must show a seated juror was “actually biased.” 

Carratelli v. State, 961 So. 2d 312, 324 (Fla. 2007). “Actual bias” 

means the juror in question was biased against the defendant and 

the evidence of bias is plain on the face of the record. Id.  
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On this record, there is a “reasonable probability that, but 

for counsel's unprofessional errors, the result of the [trial] 

would have been different”. Strickland, 466 U.S. at 694.  While a 

showing of even one biased juror would be enough, Mr. Cannon can 

show that several seated jurors were unquestionably biased.  

A. Jurors Wike and Calderon favored automatic death sentences.  
 

Juror Wike expressed a clear bias about how the death penalty 

equated to automatic reparations for lives that are lost. He agreed 

with another prospective juror that the death penalty should be 

expanded to apply to cases where the victim is not killed:  

PROSPECTIVE JUROR KREMKAU:  I know that sometimes 
there are terrible, 
terrible crimes where 
torture is involved for 
long periods of time. I 
can see where maybe it 
would come into play in 
something like that. 

MR. GARCIA:  So if you were to make the 
rules, you would want to 
extend the penalty for 
that? 

PROSPECTIVE JUROR KREMKAU:  No. I know back – my 
understanding is that 
there was a time when that 
did, just like rape in 
some states, where that 
was covered. And so I can 
understand. You know, 
sometimes you hear about 
somebody who's been 
kidnapped, raped, and 
tortured for two years on 
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end. And sometimes I can 
see where maybe that's 
okay. 

MR. GARCIA:     Sure. Mr. Wike? 
PROSPECTIVE JUROR WIKE:  I'd agree with her on 

that. 
MR. GARCIA:  All right. And what are 

your feelings about the 
penalty? 

PROSPECTIVE JUROR WIKE:  I think it's to do justice 
for the penalty. Like in 
first degree murder, I 
would believe, yes. 

MR. GARCIA: Can one be found guilty of 
first degree murder and 
still not get the death 
penalty? 

PROSPECTIVE JUROR WIKE:   Yes. 
MR. GARCIA:  Under what circumstances 

do you think that would be 
appropriate? 

PROSPECTIVE JUROR WIKE:   I don't know. 
 
Voir Dire Tr. vol. IV, R. 515-16. (Emphasis added.) The only 

justice juror Wike could fathom as fitting for murder was 

execution. When pressed for any mitigating circumstance in which 

he would waiver on that point, he was unable to come up with one.  

Juror Calderon also expressed the belief death sentences 

should occur as a natural consequence of any killing:  

MR. GARCIA:  Mr. Calderon, what do you 
think about the death 
penalty? 

PROSPECTIVE JUROR CALDERON:  You know, like she said, 
an eye for an eye, tooth 
for a tooth. 

 
Voir Dire Tr. vol. IV, R. 507. (Emphasis added.)  



13 

The belief that death should be imposed ipso facto upon 

conviction of a capital offense reflects directly on that 

individual's inability to follow the law. Morgan v. Illinois, 504 

U.S. 719, 735 (1992). Such jurors are ones who cannot perform their 

duties in accordance with law, their protestations to the contrary 

notwithstanding. Id. The risk that a juror like this may have been 

empaneled in this case and “infected petitioner's capital 

sentencing [is] unacceptable in light of the ease with which that 

risk could have been minimized.” Turner v. Murray, 476 U.S. 28, 36 

(1986).  

Under the “actual bias” standard, a juror is competent only 

if he or she “can lay aside any bias or prejudice and render his 

[or her] verdict solely upon the evidence presented and the 

instructions on the law given to him [or her] by the court.” Lusk 

v. State, 446 So. 2d 1038, 1041 (Fla. 1984). An attitude that the 

death penalty is perfunctory is grounds for a cause challenge. It 

was deficient performance not to move for such a challenge.  

B. Jurors Wike, Robinson, and Skipper favored swift executions.   
 

Juror Wike (also discussed above) expressed displeasure over 

how much litigation goes on after a death verdict:  

MR. GARCIA:  […] Let me go to you, Mr. Wike. 
Do you think people who are 
sentenced to death, that is, 
given the death penalty, do you 
think they spend too much time 
on death row? 
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PROSPECTIVE JUROR WIKE:  Through all the litigation 
that goes on after the fact and 
the chance of the court case 
being re-brought to trial and 
all that, yes, I do. 

MR. GARCIA:  So would it be fair to say that 
you think people should be -- 
who are given the death penalty 
should be executed sooner? 

PROSPECTIVE JUROR WIKE:  I don't know.  
 
Voir Dire Tr. vol. IV, R. 522-23. (Emphasis added.) Shortly 

thereafter, Juror Wike cleared up any ambiguity and stated that 

“people sentenced to death stay on death row too long” indicating 

that they should be executed at a faster pace. Voir Dire Tr. vol. 

IV, R. 525. A person rigid enough to resent the idea of appeals or 

any meaningful review process for death sentences is not fit to 

serve on the jury for a death penalty case. Someone with a strong 

aversion to allowing for such serious convictions and sentences to 

be revisited does not recognize the seriousness of their position 

and will not be faithful to their duty. Potential jurors who have 

such a flippant attitude should not be chosen to deliberate in 

murder cases at all, especially those where the death penalty is 

on the table. Defense counsel was ineffective for not attempting 

to challenge for cause a juror with such disdain for condemned 

individuals.  

Another seated juror, Mr. Skipper, indicated he also thought 

people sentenced to death were permitted to stay alive too long. 

Voir Dire Tr. vol. IV, R. 525. A third juror, Mr.  Robinson took 
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this bias a step further by remaining steadfast in this view 

despite being challenged by defense counsel:  

MR. GARCIA:  But my question really is 
-- and I'm sure you all 
have heard because this 
is big news, for years 
now, people being 
released from death row -
- do any of you hold the 
belief that people on 
death row stay there too 
long before they're 
executed? 

PROSPECTIVE JUROR ROBINSON:  I'll stick by what -yeah, 
I believe they stay there 
too long. The -- I don't 
know what the percentage 
is, but the chance of 
someone being found, 
let's say, not guilty of 
it after the fact like 
that is probably a very, 
very minor or minute part 
of the percentage, so. 
And it does happen. We 
make mistakes in life. 
There's no doubt about 
it. I mean, I do it every 
day. But we're looking at 
-- or, in my eyes, we're 
looking at the 
percentage. And the 
percentage is not there 
to just keep them that 
long on death row. 

 
Voir Dire Tr. vol. IV, R. 524-25. (Emphasis added.) Here, juror 

Robinson actively considered a percentage of innocent people on 
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death row and did not deny that this is a reality. Yet he still 

chose, merely for the sake of moving things along more quickly, to 

lobby for their execution instead of erring on the side of caution 

and choosing to allow their litigation processes to be exhausted.  

The state argued that “[w]ith regard to the jurors who 

indicated that they believed death row inmates should be executed 

more quickly, this does not demonstrate a bias in favor of the 

death penalty.” PCR, 457. It quite literally does. These jurors – 

Wike, Skipper, and Robinson – were essentially asked for their 

choice between two options; option one in which a condemned person 

is executed immediately and option two in which a condemned person 

is executed at some later, distant point in time. They all boldly 

chose option one. Worst case scenario, the opinions expressed by 

these jurors are biases against defense work in general, a distaste 

for the very concept of due process, and a disbelief of the 

validity of proven exonerations or – worse – a callous disregard 

for truly innocent people who remained condemned under the law. 

Best case scenario, this is a bias in favor of the death penalty 

being carried out in a hurried fashion for some more palatable 

purpose like closure for the family of victims or the like. This 

does not make it any less a bias. It is still an insensitive 

preference for order and finality of both death sentences and 

criminal convictions over truth and justice.  
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C. Juror Bentley had no hesitation about executing the 
intellectually disabled.  

 
Another juror, Ms. Bentley, expressed that she did not view 

intellectual disability as a bar to execution:  

MR. GARCIA:  Do you think it's wrong to 
execute a retarded 
person? 

[…] JUROR BENTLEY:    No. 
MR. GARCIA:  It's okay to execute a 

retarded person? 
[…]  JUROR BENTLEY:   If they did the crime. 
MR. GARCIA:  Retardation doesn't 

matter. 
[…]  JUROR BENTLEY:   No, sir. 

 
Voir Dire Tr. vol. IV. ROA 517. (Emphasis added.) Juror Bentley, 

while entitled to her personal opinions, deviates significantly 

from society at large on this issue. There is abundant evidence 

that the intellectually disabled often act on impulse rather than 

pursuant to a premeditated plan, and that in group settings they 

are followers rather than leaders. Atkins v. Virginia, 536 U.S. 

304, 318 (2002) (citing Ellis & Luckasson, Mentally Retarded 

Criminal Defendants, 53 Geo. Wash. L.Rev. 414, 429 (1985)). Only 

the most deserving of execution are put to death, an exclusion for 

the [intellectually disabled] is appropriate because the lesser 

culpability, due to their deficiencies, of the intellectually 

disabled offender surely does not merit that form of retribution. 

Id. at 318-19.  
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The vast differences between how our justice system and our 

greater society views this issue and the opinion of juror Bentley 

on this point are consequential. At sentencing, Mr. Cannon’s 

intellectual disability should have been more cohesively presented 

to the jury as a bar to execution. This was not done. PCR, 391-

400. However, even if a jury is not convinced the threshold for a 

bar to execution has been met they can still decide to vote for a 

life sentence based on any such mental deficiencies. Juror Bentley 

demonstrated a complete inability to do just that. She was 

categorically proven to not be receptive to this type of 

mitigation. At trial, Mr. Cannon’s defense was that he was not Mr. 

Morgan’s murderer, that the murder was committed by the co-

defendant. PCR, 653. Juror Bentley was unable to entertain any 

assertions that Mr. Cannon’s deficiencies translated to lesser 

culpability and therefore would have been equally intolerant of 

this defense during the guilt phase.  

In their Answer, the State argued that even though juror 

Bentley expressed a ready willingness to execute intellectually 

disabled people, she was incapable of having an actual bias because 

she was not informed enough on this issue. PCR, 455. Juror Bentley 

made her opinion known; that she sees nothing wrong with executing 

intellectually disabled people. The fact that she was simply not 

made aware that both the highest court in this country and society 

at large condemn such a barbaric practice does not negate her 
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opinion on the matter. Her opinion, that this is a perfectly 

acceptable practice, is evidence of extreme bias. Education of 

jurors does not vitiate opinions they have already expressed. That 

is the whole point of jury selection, not to educate and correct 

the opinions of potential jurors but instead to listen to them.  

The State also suggested that juror Bentley was essentially 

rehabilitated. PCR, 455. However, on the record pages cited by the 

State, juror Bentley merely stated that she would have no 

misgivings about voting for the death penalty if it was 

appropriate. Voir Dire Tr. vol. III, R. 378. This was not 

rehabilitation. This assurance was before juror Bentley even 

expressed the bias at issue. Rehabilitation occurs when a juror 

expresses a bias and then states that they can set that particular 

feeling aside and follow the law despite their stance. When juror 

Bentley stated the bias at issue here, that she agreed with the 

sentiment “[r]etardation doesn’t matter” with respect to who 

should be sentenced to death, she was not rehabilitated at all. 

Voir Dire Tr. vol. IV, R. 517.  

In Carratelli, this Court held that the defendant failed to 

demonstrate actual bias where the challenged juror represented 

that he could be fair, listen to the evidence, and follow the law. 

961 So. 2d at 327. These remedial questions were not asked of juror 

Bentley. She was not asked if she could set aside her view that 

the government should be able to execute intellectually disabled 
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people. She was not asked if her opinion that the government should 

be able to execute intellectually disabled people would interfere 

with her ability to deliberate or engage in the weighing process. 

She was not told that the law actually forbids the execution of 

intellectually disabled people. Therefore, she was also not asked 

if she could follow the law that bans the execution of 

intellectually disabled people.  

Defense counsel was deficient in failing to strike Ms. Bentley 

for cause and/or peremptorily strike her. Although the bias Ms. 

Bentley expressed earlier in voir dire clearly disturbed defense 

counsel, he did not attempt to strike Ms. Bentley for this reason. 

Immediately before addressing the peremptory strikes, the trial 

court asked both the prosecutor and defense counsel if they had 

any additional cause challenges. Voir Dire Tr. vol. IV, R. 536. As 

the defense counsel was renewing a cause challenge for another 

juror, he referenced Ms. Bentley’s alarming comments when he said 

“I have to admit, in 40 years, that's the first time I've heard 

jurors say, yeah, we ought give the needle to retarded folks and/or 

the disabled or otherwise incompetent.” Voir Dire Tr. vol. IV, R. 

536-37. Because an evidentiary hearing was not granted on this 

claim, trial counsel has offered no explanation for his failure to 

strike juror Bentley. It was patently unfair for the trial court 

to assume that some unknown strategy was reasonable.  
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There is demonstrated actual bias on the face of the record 

in this case. There were serious doubts about Ms. Bentley’s ability 

to deliberate in an unbiased manner. Ms. Bentley was never 

rehabilitated. As such, Mr. Cannon was absolutely prejudiced by 

Ms. Bentley’s presence on his jury and his counsel was ineffective 

in failing to strike her.  

D. Juror Wells was biased in favor of execution.  
 

When questioned by the defense, juror Wells asserted that the 

death penalty should also apply to non-murders if the victims 

happened to be children. Voir Dire Tr. vol. IV, R. 521. She also 

was extremely skeptical about the legitimacy of life without the 

possibility of parole sentences and was apprehensive about whether 

“loopholes” would later allow life-sentenced inmates to be set 

free. Voir Dire Tr. vol. IV, R. 521-22.  

Jurors who are required to decide whether to condemn another 

human to death should be completely free of any preconceived 

opinion or presumption concerning the appropriate punishment. Hill 

v. State, 477 So. 2d 553, 556 (Fla. 1985). “A juror is not impartial 

when one side must overcome a preconceived opinion in order to 

prevail.” Id. This record clearly reflects that juror Wells did 

not possess the requisite impartial state of mind. Her comments 

evidence a bias against the defense. Essentially, the burden would 

be on Mr. Cannon’s defense team to assure her that he would truly 

remain in prison for the rest of his life in order for her to even 
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consider a life verdict. It is evident on this record that if she 

felt like the law warranted a life verdict, she would be held back 

by her fear that Mr. Cannon would someday in the distant future be 

paroled.  

Just like the other jurors, juror Wells was not rehabilitated. 

In Williams v. Bagley, 380 F.3d 932 (6th Cir. 2004), the United 

States Court of Appeals for the Sixth Circuit held that a 

challenged juror should not have been classified as an automatic 

death penalty juror. The juror there declared that her “bottom 

line” was that she would “vote for the death penalty because 

there's eligibility for parole.” Id. at 958. That juror, however, 

later indicated “that she could set aside her personal beliefs 

concerning parole and follow the court's instructions” and that 

the sentencing options would “start out equally” in her mind. Id. 

This is not true for juror Wells. Neither the court nor the 

prosecutor rehabilitated her on these points. Even if she was later 

educated on the state of the law, neither the court nor the 

prosecutor ever got her to commit to the idea that she could set 

aside this apprehension and vote for a life verdict if she 

otherwise felt compelled to do so. Her requiring this assurance 

created a reasonable doubt as to her ability to sincerely consider 

life as a permissible form of punishment. She should have been 

challenged for cause by defense counsel for this reason.  
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E. Mr. Cannon is entitled to a new trial or, at the very least, 
an evidentiary hearing to establish whether defense counsel 
failed to challenge all of these biased jurors for any 
strategic reason.  

 
Mr. Cannon’s voir dire transcripts indicate that none of these 

jurors met the test of juror competency in that each could “lay 

aside any bias or prejudice and render his [or her] verdict solely 

upon the evidence presented and the instructions on the law given 

to him [or her] by the court.” Lusk, 446 So. 2d at 1041.  

Half of Mr. Cannon’s jurors openly expressed biases towards 

automatic, hasty executions and prejudices against the 

intellectually disabled. This sort of contamination is 

intolerable. Defense counsel was ineffective for failing to 

challenge these venire members. The consequence is a reasonable 

probability that had Mr. Cannon had a different jury, one void of 

these biases, the result of his guilt phase trial would have been 

different. It requires reversal. 

This Court should grant a new guilt phase trial. In the 

alternative, in a situation where the record demonstrates that an 

ostensibly biased juror served on a jury, without objection, then 

a hearing is appropriate to see if the defense attorney had a 

tactical reason for not challenging the juror for cause. Jenkins 

v. State, 824 So. 2d 977, 983 n. 1 (Fla. 4th DCA 2002). At the 

very least, this Court should grant an evidentiary hearing to 
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establish a record on this issue as to the existence of any 

reasonable defense strategy.  

2. TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT TO AND 
MOVE FOR A MISTRIAL WHEN A LAW ENFORCEMENT OFFICER IDENTIFIED 
MR. CANNON IN A SURVEILLANCE VIDEO AND STATED THAT MR. CANNON 
HAD BEEN KNOWN TO HIM FOR YEARS. 

 
The trial court erred in denying the claim of ineffective 

assistance of counsel for failure to object to and move for 

mistrial due to law enforcement testimony identifying Mr. Cannon 

in a surveillance video. Trial counsel fell below the proper 

standard for trial counsel’s performance, that of reasonably 

effective assistance. Strickland v. Washington, 466 U.S. 668 

(1984).  

In the guilt phase, law enforcement officers testified that 

they tracked a suspect from the scene of the crime to a convenience 

store but the trail ended there. Trial Tr. vol. III, R. 317-18. 

Store surveillance video captured the suspect approaching the 

store window and door and the suspect speaking to the attendant. 

However, the store clerk could not make an in court identification 

of the person seen on the surveillance video. Trial Tr. vol. III, 

R. 331-32. The State called Officer Robert Maxwell to the stand 

where he first established that he was a veteran officer for almost 

twenty years on the force and then proceeded to testify that Mr. 

Cannon was well known to him and identified him as the person seen 

on the store surveillance video. Trial Tr. vol. III, R. 349-51. 
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At the evidentiary hearing on this claim, defense counsel 

Armando Garcia testified that he was responsible for objecting 

during Maxwell’s testimony and that while it is always important 

to object to character evidence it is of paramount importance in 

cases such as Mr. Cannon’s, where the defense theory is that the 

defendant was present at the murder but was not the murderer. PCR, 

30-31. Mr. Garcia admitted that if the jury interpreted Maxwell’s 

testimony to mean that Mr. Cannon was known to law enforcement 

because he is a criminal, that connection would have been 

prejudicial to their theory of defense. PCR, 37-38.  

The trial court denied this claim by citing first to King v. 

State, 765 So. 2d 64 (Fla. 4th DCA 2000), a less than one page 

decision wherein the Fourth District Court of Appeals briefly 

asserts that the officer’s testimony was “innocuous” without any 

explanation. The trial court also relied on Spike v. State, 251 

So. 3d 1017 (Fla. 2nd DCA 2018), wherein the State was allowed to 

cure its error after defense objection and the officer testified 

that he “knew Spike and ‘a lot of residents’ in that area”. Id. at 

1018. In Spike, the Second District held that any error was 

harmless in light of all the other evidence presented at trial 

including Spike’s “own admission to prior criminal activity”. Id. 

at 1020.  

Mr. Cannon was prejudiced in that the result of Officer Robert 

Maxwell’s testimony left the jury with the inference that Appellant 
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had been involved with law enforcement many times before and that 

he had a long criminal history in violation of the Character 

Evidence Ban. See Section 90.404(2), Florida Statutes (2014); Day 

v. State, 105 So. 3d 1284 (Fla. 2d DCA 2013) (finding reversible 

error where officer identified defendant in video and testimony 

also created a prejudicial inference that defendant had a criminal 

history). 

The video in this case was shown to the jury and they alone 

should have been tasked with determining who was in it. Video 

aside, the testimony that Mr. Cannon was well-known to police is 

a clearly impermissible comment on character and his past criminal 

history. Defense counsel should have objected to all of these 

things and were ineffective for failing to do so.  

3. TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT AND MOVE 
FOR MISTRIAL WHEN THE STATE IMPROPERLY SHIFTED THE BURDEN OF 
PROOF TO MR. CANNON DURING CLOSING ARGUMENTS.   

 
Mr. Cannon’s intent on December 24, 2010 was a source of 

bitter contention in this case. The prosecution’s theory was that 

Mr. Cannon lured Mr. Morgan and Mr. Neel to his family’s property 

under the pretense of selling deer corn, all the while planning to 

rob them. The prosecution claimed this theory was evidenced by 

there being no deer corn found on the property after the crime. 

Defense counsel called Mr. Cannon’s father to the stand to testify 
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that anyone traveling on the nearby road had access to the field 

and, by extension, any deer corn located therein:  

Q  Okay. You can have your seat again. That land that 
you farmed that you just described, is it fenced? 

A  No, sir. 
Q  In other words, it's not -- anyone can go on that 

property? 
A  Yes, sir. You can come off the highway and go across 

there. Across the -- there's a culvert there that 
go on that property, yes, sir. 

Q  There's a culvert? 
A  You can go across the highway. You can leave the 

highway and go across that property, yes, sir. It's 
not fenced. 

Q  All right. And when we talk about culverts, 
sometimes people think of a deep ditch that you 
couldn't cross, say, with a car you couldn't even 
Jump across. Is that the kind of culvert that runs 
along that property? 

A  Not all the way. 
Q  Okay. Is there certain areas where that culvert 

where a car can easily drive across it? 
A  Yes, sir. 
Q  And have you done that many times 1n your life? 
A  Yes, sir. 
Q  All right. So you don't need to go in that little 

two-rut road to get back on the property? 
A  No, sir. You don't need to go that road. 
Q  And anyone could go on that property and, and put 

a wagon on it or take a wagon off; isn't that true? 
A  Yes, sir.  
Q  Anybody could go on there and plant corn.  
A  Yes, sir.  

 
Trial Tr. vol. V, R. 623-24. Defense counsel pointed out during 

the cross examination of law enforcement that while police were 

investigating the scene on December 24, 2010, it was dark outside 

and the entirety of the field could not be easily seen. Trial Tr. 

vol. III, R. 303-04. Additionally, the defense also revealed that 
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the photographs taken of the property surrounding the crime scene 

were not taken until four days later on December 29, 2010 and that 

no law enforcement officers had been assigned to secure the scene 

for that four day period. Trial Tr. vol. III, R. 302-05. Defense 

counsel then argued in closing that the absence of deer corn on 

the property was simply a red herring and could be explained by it 

being removed by someone else sometime between the crime and four 

days later when the police returned during daylight hours to take 

photographs. Trial Tr. vol. VI, R. 779-80. The strategy for calling 

Mr. Cannon’s father to testify about how accessible the field was 

and reminding the jury of those facts during closing argument was 

to “exploit” a “weak point” in the prosecution’s case. PCR, 668-

69. 

During closing argument, the prosecutor urged the jury to 

convict Mr. Cannon based on the deficits of his father’s testimony:  

I also thought it was very interesting that the defense 
presented Mr. Johnnie Cannon. Did you hear Mr. Johnnie 
Cannon testify oh, yeah, there was corn out there; they 
just didn't see it. That's where I put corn. Did Mr. 
Cannon say anything like that, that I store corn out at 
this location? 

 
Trial Tr. vol. VI, R. 792-93.  

It is improper for a prosecutor to imply an obligation on the 

part of the defense to refute the state's evidence. Cribbs v. 

State, 111 So. 3d 298, 300 (Fla. 1st DCA 2013). “The standard for 

a criminal conviction is not which side is more believable, but 



29 

whether, taking all the evidence into consideration, the State has 

proven every essential element of the crime beyond a reasonable 

doubt. For that reason, it is error for a prosecutor to make 

comments that shift the burden of proof and invite the jury to 

convict the defendant for some reason other than that the State 

has proved its case beyond a reasonable doubt.” Gore v. State, 719 

So. 2d 1197, 1200 (Fla. 1998).  

At the evidentiary hearing on this claim, defense counsel 

Armando Garcia acknowledged that he made an error in judgment when 

he did not object to this:  

Q  Did you believe that that statement improperly 
shifted the burden of proof to the defense? 

A  I see it now. 
Q  Okay. At the time, did you object? 
A  No.  
Q  Okay. And at the time, did you move for a mistrial? 
A  No.  
… 
Q  What is the reason you didn't object at trial? 
A  I didn't recognize it when it was said as 

objectionable. 
 

PCR, 670-71. Defense counsel admitted “I should have made an 

objection. At the time, I didn't see it.” PCR, 684. 

This was not the type of lawful argument allowed because the 

defense invited such a response discussed in Scott v. State, 66 

So. 3d 923, 930 (Fla. 2011) and Walls v. State, 926 So. 2d 1156, 

1166 (Fla. 2006). Those cases allow prosecutors to point out the 

lack of evidence for an affirmative theory presented by the 

defense. There is a considerable difference between that and what 
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happened here. Here, the defense accurately equated a legitimate 

weakness in the State’s case with a failure to meet the burden of 

proof. The prosecutor then re-framed that correlation as a failure 

on the part of the defense, impermissibly shifting the burden.  

 The prosecutor's closing argument articulated an erroneous 

and misleading statement of the burden of proof because it 

improperly asked the jury to determine whether the defense had 

submitted enough evidence to prove that there had been deer corn 

on that property on December 24, 2010, as the sole test for 

determining the issue of intent. The prosecutor's series of 

questions, “Did you hear Mr. Johnnie Cannon testify oh, yeah, there 

was corn out there; they just didn't see it. That's where I put 

corn. Did Mr. Cannon say anything like that, that I store corn out 

at this location?”, was nothing more than the prosecutor goading 

the jury to convict Mr. Cannon if it found there was not enough 

affirmative proof of deer corn on the property. Thus, it was a 

clearly impermissible argument. Defense counsel did not object to 

the prosecutor’s insistence and did not ask for a mistrial. This 

was ineffective.  
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ISSUE II 
 

TRIAL COUNSEL WAS INEFFECTIVE FOR ALLOWING 
PERVASIVE RELIGIOUS THEMES IN FAVOR OF THE 
DEATH PENALTY TO INFECT MR. CANNON’S TRIAL 
DURING BOTH THE GUILT AND PENALTY PHASES, AND 
THIS INEFFECTIVE ASSISTANCE PREJUDICED MR. 
CANNON.  

 
The Florida Supreme Court has repeatedly “condemned 

invocation of religious authority in capital sentencing 

proceedings.” Farina v. State, 937 So. 2d 612, 629 (Fla. 2006). 

“Without question, trial judges and attorneys should refrain from 

discussing religious philosophy in court proceedings.” Ferrell v. 

State, 686 So. 2d 1324, 1328 (Fla. 1996).   

What is objectionable is reliance on religious authority 
as supporting or opposing the death penalty.  The penalty 
determination is to be made by reliance of the legal 
instructions given by the court, not by recourse to 
extraneous authority…The primary vice in referring to 
the Bible and other religious authority is that such 
argument may “diminish the jury’s sense of 
responsibility for its verdict and…imply that another, 
higher law should be applied in capital cases, 
displacing the law in the court’s instructions.” 
 

Id. (citing People v. Wash, 24 Cal. Rptr. 2d 421, 448–50 

(1993) (citations omitted)). 

 In the present case, trial counsel allowed pervasive 

religious themes of retribution to infect the trial from the 

beginning of voir dire to the prosecution’s closing argument, all 

the way through the penalty phase presentation by the State. These 

religious themes were overwhelmingly in favor of implementing the 

death penalty. Not only did trial counsel fail to object when the 
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State and state witnesses improperly invoked religious authority, 

but trial counsel themselves referenced religious authority which 

diminished the jury’s sense of responsibility for its verdict. 

This prejudiced both the guilt and penalty phases of this case.  

1. Voir Dire.  

During voir dire, Juror Calderon, who served on the jury, 

responded to a question about his feelings on the death penalty by 

stating, “You know, like she said, an eye for an eye, a tooth for 

a tooth.” Voir Dire Tr. vol. IV, R. 507. Rather than advising Juror 

Calderon that the standard in a death penalty case is different, 

or asking follow-up questions about whether Juror Calderon could 

set aside her religious beliefs and follow the instructions of the 

trial judge, trial counsel instead encouraged a deeper 

conversation of religious dogma. Right after Juror Calderon made 

these statements, defense counsel asked: “Who’s a church person? 

Give me a church person.” Juror Schroeder, the future foreperson 

also mentioned in the section above, responded: “Yes, sir.” Defense 

counsel then asked another seated juror, Juror Skipper, about the 

phrase “eye for an eye,” and asked about its origins. This juror 

responded: “It’s in the Old Testament. I don’t know exactly where. 

But we just studied on this not long ago. It may not even be in 

the Bible [].” Voir Dire Tr. vol. IV, R. 507-08. Defense counsel 

then continued to ask about the phrase, and if anyone ever studied 

the phrase “in a Sunday school class, a Bible study class, or 



33 

something like that? You cover topics like that, yes?” Voir Dire 

Tr. vol. IV, R. 508. At this point the transcript indicates that 

Juror Schroeder was “[n]odding head positively,” Voir Dire Tr. 

vol. IV, R. 508, and proceeded to give a 14-line explanation of 

his understanding of the phrase. Voir Dire Tr. vol. IV, R. 508-

09.  

Prospective Juror Robinson, who served on the jury, then 

provides a 10 line answer of his understanding of the phrase “eye 

for an eye,” citing to the “Old Testament.” Voir Dire Tr. vol. IV, 

R. 509. Defense counsel then asks the panel about studying the 

phrase in “Sunday School or Bible Study,” then he characterizes 

Prospective Juror Robinson’s understanding of the phrase as 

“Mosaic law or Levitican law.” Voir Dire Tr. vol. IV, R. 509. At 

no point did trial counsel attempt to instruct these potential 

jurors that a death penalty prosecution did not follow the biblical 

“eye for an eye” standard. At no point did trial counsel ask these 

prospective jurors whether they could set aside their religious 

understanding of criminal punishment and follow the law as 

instructed by the judge. At no point did trial counsel attempt to 

distinguish biblical interpretations of punishment from criminal 

justice interpretations. This was just one example of trial counsel 

failing to determine which jurors could set aside their religious 

convictions and follow the law. 

Foreman Schroeder revealed that he was “a manager for a call 
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service in Tallahassee,” Voir Dire Tr. vol. II, R. 243, but he did 

not volunteer that he was a church musician at the Centenary United 

Methodist Church in Quincy, Florida, with close family ties to 

that church.   

Early in voir dire, the discussion turned to religion with 

other prospective jurors.  Though the following conversation took 

place “in private”, Voir Dire Tr. vol. I, R. 40, it shows a common 

theme in this case: the religious tenor of the continuing 

proceedings.     

THE COURT:  This is Solomon Williams. 
Mr. Williams, you’re a 
clergyman? 

PROSOPECTIVE JUROR WILLIAMS:  Yes, sir. I’m a pastor 
over in Tallahassee. I’ve 
been pastoring for over 
22 years.  

 
Voir Dire Tr. vol. I, R. 44. Prospective Juror Williams then went 

on to inform that he could possibly be distracted at trial / 

preoccupied with a funeral that he was supposed to conduct for a 

close member of the church who passed away. Voir Dire Tr. vol. I, 

R. 46. He stated that if chosen to serve on the jury, he would do 

his best to listen and pay attention to the court proceedings. 

Voir Dire Tr. vol. I, R. 47. He informed that he was a pastor at 

Bethlehem Primitive Baptist Church. Voir Dire Tr. vol. I, R. 47.     

 Before Prospective Juror Keys was removed for cause, he stated 

that “everybody got to be judged.” Voir Dire Tr. vol. I, R. 61. 

The Court then asked if he “mean[t] that everybody’s got to be 
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judged by the Lord.” Voir Dire Tr. vol. I, R. 61. Prospective Juror 

Keys agreed: “By the Lord, and I don’t feel right judging anybody.” 

Voir Dire Tr. vol. I, R. 61.  He informed, “My pastor, we talk – 

he talked to me about all of this.” Voir Dire Tr. vol. I, R. 62. 

Apparently he felt that his religious convictions would prohibit 

him from recommending a death sentence, and that is why he was 

removed for cause. But other religious jurors felt compelled to 

recommend death because of their religious convictions.        

 For example, the court asked Prospective Juror Hatcher if he 

“fel[t] all persons convicted of killing another person must or 

should be sentence to death.” Voir Dire Tr. vol. I, R. 64. He 

responded: “God’s law says thou shall not murder, and in God’s law 

there is no provision for life in prison. It clearly says that a 

person guilty of murder shall be put to death without fail, and 

that’s the supreme law of the land, and I will hold to that.” Voir 

Dire Tr. vol. I, R. 64. Mr. Cannon was obviously tried in a deeply 

religious community. This came to prejudice him at trial, 

especially when the state later used religion as a basis to 

persuade the jury to convict and sentence Mr. Cannon to death.     

 Prospective Juror Frierson informed the Court that his niece 

told him about the case and that it apparently involved two young 

men, a robbery, and a murder. Voir Dire Tr. vol. II, R. 174. His 

niece had actually “married into the [Cannon] family.” Voir Dire 

Tr. vol. II, R. 174. Prospective Juror Frierson volunteered: “Being 
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a minister, you know, you try to minister and talk to everybody in 

the neighborhood, and I didn’t get an opportunity to talk to these 

guys.” Voir Dire Tr. vol. II, R. 174. Prospective Juror Byrd also 

knew the Cannon family: “His mom quite well, because we go to 

church at the same church … I just know her from going to the same 

congregation.” Voir Dire Tr. vol. II, R. 188. Prosecutor Combs 

questioned whether that relationship would affect the 

deliberations: “What about church, with his mother and all. Would 

you feel uncomfortable — would anybody at church question you about 

that?” Voir Dire Tr. vol. II, R. 189.2  

As the Florida Supreme Court Stated in Ferrell, “attorneys 

should refrain from discussing religious philosophy in court 

proceedings.” 686 So. 2d at 1328. Rather than refraining from 

discussing religious philosophy, the above demonstrates that Mr. 

Cannon’s own attorneys encouraged discussion of religious 

philosophy, much of which was plainly pro-death penalty, and made 

no attempts to determine which potential jurors could set aside 

their religious convictions. Moreover, trial counsel allowed 

jurors to serve who expressed pro-death penalty religious beliefs, 

without challenging for cause, or even further questioning these 

jurors as to whether they could set aside their religious beliefs. 

During a bench bar in the penalty phase after victim impact 

                                                            
2 The answer was “[n]o.” Voir Dire Tr. vol. II, R. 189.  
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evidence was presented, the State pointed out: 

I just want to put on the record also that the defense 
in the jury selection process injected religious beliefs 
in questioning of the jurors, about their religious 
beliefs having to do with the death penalty and injected 
that certain denominations are opposed to the death 
penalty by their religion.  That was done in front of 
the panel as a whole.  There was talk about the Catholic 
religion and the Methodist religion.  
 

Penalty Phase Tr. vol. VIII, R. 922. Thus, even the State at trial 

conceded that trial counsel injected religious philosophy into the 

trial. This prejudiced Mr. Cannon. This Court should reverse the 

lower court’s summary denial of this claim. 

2. Guilt Phase Closing Arguments.  

The defense should have objected and requested a mistrial 

when the State made the following argument at the guilt phase 

portion of the trial during closing arguments: “Basically it’s a 

situation, folks, where this man reaps what he sowed on that 

particular day. And what he sowed are the charges he is facing.” 

Trial Tr. vol. VI, R. 739. The State is prohibited from using 

religion and biblical passages to obtain a conviction and death 

sentence. The State’s reference to reaping and sowing was from 

Galatians 6:7-9 which states: “Be not deceived; God is not mocked: 

for whatsoever a man soweth, that shall he also reap.” The State’s 

reference would have been apparent to members of the jury familiar 

with this passage. The State was suggesting in their closing 

argument that the jury had two choices: 1) return a verdict of 
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guilty and recommend a death sentence for Mr. Cannon pursuant to 

God’s will; or 2) go against God’s will (mock God) by acquitting 

Mr. Cannon and recommending a life sentence. This was an Old 

Testament eye for an eye argument. The State’s argument is 

basically that because Mr. Cannon killed a man, he deserves to be 

convicted and sentenced to death. This was clearly improper. Trial 

counsel was ineffective for failing to object and request a 

mistrial after this improper prosecutorial argument. This 

prejudiced Mr. Cannon. This Court should reverse the lower court’s 

summary denial of this claim.      

The Eleventh Circuit Court of Appeals has stated the following 

about invoking religious authority in a capital case:   

Furthermore, the fact that such prosecutorial misconduct 
could lead to potential constitutional violations was 
well established at the time. The Florida Supreme has 
repeatedly “condemned the invocation of religious 
authority in capital sentencing proceedings,” Farina 
III, 937 So. 2d at 629, and noted that the prosecutor's 
questions to Rev. Davis in this case “were objectionable 
and could possibly have resulted in reversal of the 
conviction,” id. at 632. Notwithstanding that appellate 
counsel did raise other issues on appeal, because the 
issue of prosecutorial misconduct was substantial, 
potentially meritorious, and so obvious on the record, 
counsel's performance was deficient. Furthermore, 
because there is clearly a reasonable probability that 
the prosecutorial misconduct claim would have been 
successful on appeal, we conclude that appellate 
counsel's deficient performance prejudiced Mr. Farina. 

 
Farina v. Secretary, Fla. Dept. of Corr., 536 Fed. App’x. 966, 
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984-985 (11th Cir. 2013).3 See also Romine v. Head, 253 F.3d 1349, 

1368 (11th Cir. 2001) (“A prosecutor misleads a capital sentencing 

jury when he quotes scripture as higher authority for the 

proposition that death is mandatory.”). In the case at bar, the 

prosecutor utilized scripture to support a conviction for first 

degree murder in guilt phase closing argument.  

The prosecutor further violated established state and federal 

law when his victim impact witness, the victim’s brother (a pastor 

at the family’s church wearing religious garb while he testified), 

testified that the family believed in God and wanted justice to be 

served in the penalty phase. Penalty Phase Tr. vol. VIII, R. 908-

918. See Sandoval v. Calderon, 241 F.3d 765, 775-780 (9th Cir. 

2000) (granting habeas relief because the prosecutor invoked 

Romans 13:1-5 to support a death sentence and further finding 

arguments involving religious authority undercut the jury’s sense 

of responsibility in violation of Caldwell v. Mississippi, 472 

U.S. 320 (1985)).               

In this case, the State called witness Isaiah Morgan to the 

penalty phase as victim impact evidence. Mr. Morgan informed that 

he was a minister: “assistant pastor of the Greater United Church 

of Christ Written in Heaven Corporation.” Penalty Phase Tr. vol. 

VIII, R. 908. Isiah Morgan was the victim Zachariah Morgan’s 

                                                            
3 This case was not selected for publication in the Federal Reporter.  
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brother. Mr. Morgan informed that before his brother was murdered, 

Zach was a “deacon” in the church. Penalty Phase Tr. vol. VIII, R. 

908. He informed: “Zach was the head deacon and he was also there 

when we began the church and built the church. He had a big hand. 

He was a painter. He painted the church and kept it painted. And 

so the church really misses him.” Penalty Phase Tr. vol. VIII, R. 

908-09. In regards to his brother, Mr. Morgan recited the Golden 

Rule: “He was a guy that believed in letting things go, do by 

others – unto others as you would have them do unto you.” Penalty 

Phase Tr. vol. VIII, R. 909.  

 Mr. Morgan described how his brother helped build and paint 

houses for the church and the community. “Habitat has built 48 

homes for different families and Zach has painted many of them.” 

Penalty Phase Tr. vol. VIII, R. 909. Regarding one house that Zach 

painted, for Isaiah Morgan’s 75 year old neighbor: “[S]he was right 

across from Jerusalem A.M.E. Church.” Penalty Phase Tr. vol. VIII, 

R. 909. He continued: “He’s going to be missed by his church. He’s 

missed by the communities. Any time we would have a fish fry with 

the Jerusalem Mt. Olive community Association [ ] he was there to 

cook fish.” Penalty Phase Tr. vol. VIII, R. 910. Without objection, 

Mr. Morgan concluded: “So, also, we have set up a foundation, a 

scholarship for him in his honor. I realize he’s my brother. There 

was 18 of us and now there’s 16. And we all believe in God and we 

want justice to be served. Thank you.” Penalty Phase Tr. vol. VIII, 
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R. 911. 

 The objection from defense counsel came seven pages later in 

the transcript:  

Isaiah Morgan, the brother of the deceased, is 
apparently a pastor and today was wearing his purple 
shirt with collar. I may have seen it earlier in the 
trial … And then when he (sic) at the conclusion of his 
statements tells the jury that they believe in God and 
they want justice, that was inappropriate. It rises to 
the level, combined with the crying of the first witness, 
of the defense moving for a mistrial as to the penalty 
phase. 
 

Penalty Phase Tr. vol. VIII, R. 918. The State seemed to concede 

that the comment about believing in God and wanting justice was 

inappropriate, the prosecutor informing: “I told him not to say 

anything about that, but he did.” Penalty Phase Tr. vol. VIII, R. 

919. The Court ultimately informed the jury apparently by 

stipulation (discussed at Penalty Phase Tr. vol. VIII, R. 923) 

that “You are to disregard all reference to that statement.” 

Penalty Phase Tr. vol. VIII, R. 924. But that was too little too 

late, and it actually highlighted the improper statement once 

again. An instruction to disregard the statement could not un-ring 

the bell in this case. Defense counsel was ineffective for failing 

to ensure that a mistrial was granted following the improper 

statement, especially in light of all the discussions concerning 

religion throughout jury selection. Both the guilt and penalty 

phases of this case were infected with improper references to 

religious themes in support of a conviction and death sentence.    
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3. The Lower Court’s Order Summarily Denying an Evidentiary 
Hearing.  

 The lower court’s order denying an evidentiary hearing on 

this claim is completely devoid of any factual or legal reasoning. 

The December 27, 2017, “Case Management Order and Notice of 

Evidentiary Hearing” simply states: “The Court denies an 

evidentiary hearing on the following claims: [] Claim 2 – Trial 

counsel was ineffective for allowing pervasive religious themes in 

favor of the death penalty to infect Mr. Cannon’s trial during the 

guilt and penalty phases, and this ineffective assistance 

prejudiced Mr. Cannon.” PCR, 618. (Emphasis in original.) So the 

order describes the legal and factual basis of the claim, but does 

not provide any legal or factual basis for denying an evidentiary 

hearing on this claim. The lower court’s order references that a 

case management conference was held November 27, 2017, but at that 

hearing, the court gave absolutely no indication of how it might 

rule on claim 2.  

 The following discussion was had at the November 27, 2017 

Case Management Conference regarding the need for an evidentiary 

hearing: 

THE COURT:  Thank you very much. All right. So bottom 
line of the whole thing is other than the 
things where the state is conceding, you 
feel like we need an evidentiary hearing 
on all claims. 

MR. BROWN:  Yes, Judge, and that the rule requires 
it. 
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PCR, 595-96. The state argued the following: 

MS. HOPKINS:  For the religious themes, again, relying 
on my response, it is the State’s 
position that Your Honor can make a 
ruling based on the case law, based on 
the record as fully contained in the 
trial transcript. And Your Honor does not 
need an additional factual development in 
order to make a ruling on this matter. 

PCR, 600. If the lower court intended to adopt the State’s argument 

to deny an evidentiary hearing on this claim, the legal and factual 

basis should have been clearly stated in the summary denial order. 

Fla. R.  Crim. Proc. 3.851(f)(5)(A)(i) mandates that the trial 

court “shall schedule an evidentiary hearing [] on claims listed 

by the defendant as requiring a factual determination.” This 

mandated procedure was not followed by the trial court. 

Accordingly, this Court should remand this case back for an 

evidentiary hearing, or, simply accept Mr. Cannon’s arguments 

regarding deficient performance and prejudice as detailed in this 

brief and grant a new guilt phase trial.     

4. The Lower Court’s Final Order.  

 The main problem with the lower court’s interim order denying 

an evidentiary hearing on this claim is that consequently, trial 

counsel was never questioned about any purported strategy he might 

have had regarding the pervasive religious themes that were 

introduced into the trial proceedings. Even though trial counsel 

was not questioned about this issue, the lower court credited trial 

counsel with sound strategy in this regard: 
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The defense counsel, juror and prosecutor allusion to 
religious themes were de minimis. Indeed, the sole 
reference asserted in the motion as to the prosecution’s 
guilt-phase closing argument is “this man reaps what he 
sowed.” To the extent that defense counsel asked jurors 
about their religious convictions, the strategic 
forethought is obvious – juror religious concerns about 
the death penalty and homicide are ubiquitous. Defense 
counsel did no more than permit the jurors to disclose 
their views; neither defense counsel nor the prosecutor 
injected a discussion of religious philosophy. Claim 2 
must be denied. 
 

PCR, 763. (Emphasis added.) The lower court should not make a 

ruling precluding trial counsel from being questioned about this 

claim, then find that “strategic forethought [] is obvious” on 

this claim. The defense submits that any purported strategy is not 

obvious, and that at the very least, this case should be remanded 

for an evidentiary hearing to further explore these issues. 

Permitting the prospective jurors to “disclose their views” on 

religion is one thing, but permitting the State to cite biblical 

authority in support of conviction and a death sentence is yet 

another. The State indeed made the argument that “this man reaps 

what he sowed” during guilt phase closing arguments. The lower 

court fails to supply a reasonable strategy on the part of trial 

counsel in their failure to object to this completely improper 

argument. At the very least, an evidentiary hearing is warranted 

on this claim.  

This Court should reverse the lower court’s orders denying an 

evidentiary hearing on this claim, as well as the final order 
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denying the claim because of some purported strategy on the part 

of trial counsel. There can be no reasonable strategy for trial 

counsel’s failure to object to the State’s improper “reap what you 

sow” closing argument, especially after so much discussion of 

religion during voir dire. 
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ISSUE III 

MR. CANNON REMAINS UNLAWFULLY SENTENCED TO 15 
YEARS ON COUNT IV, ATTEMPTED ROBBERY WITH A 
DEADLY WEAPON, AN OFFENSE WHICH THIS COURT 
VACATED CONVICTION AND SENTENCE IN CANNON V. 
STATE, 180 SO. 3D 1023, 1039 N. 16 (FLA. 2015). 

 
Mr. Cannon was unlawfully convicted and sentenced on Count IV 

of the indictment, Attempted Robbery with a Deadly Weapon, to 15 

years imprisonment as a prison release reoffender.  On direct 

appeal, this Court vacated Mr. Cannon’s conviction for Attempted 

Robbery with a Deadly Weapon due to insufficient evidence. Cannon 

v. State, 180 So. 3d 1023, 1039 n. 16 (Fla. 2015).  Yet as pointed 

out to the lower court, according to the Florida Department of 

Corrections website, Mr. Cannon is still serving a 15 years 

sentence for Attempted Robbery with a Deadly Weapon.  Even after 

this was pointed out, the lower court took no steps to correct 

this error.  

 In the “Order on Motion to Vacate Judgment of Conviction and 

Sentence” rendered November 18, 2018, the lower court stated:  

The Motion acknowledges that the Florida Supreme Court 
has already resolved the issue of Mr. Cannon’s sentence 
on this charge. The court is unfamiliar with any 
authority supporting the use of serial orders vacating 
a sentence as an appropriate method for correcting a 
website – the Motion sites (sic) no authority. Claim 7 
is denied. 
 

PCR, 768.   

The Florida Department of Corrections has no authority to 

hold Mr. Cannon on the vacated Count IV. This Court should enter 
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an order or mandate directing the Florida Department of Corrections 

to release Mr. Cannon as to Count IV, Mr. Cannon’s unlawful 

conviction for Attempted Robbery with a Deadly Weapon. Without 

proper direction from this Court or the lower court, Mr. Cannon 

will continue to be unlawfully held on a felony count that this 

Court has vacated. Because the lower court would not enter such an 

order, this Court needs to give full force and effect to its 

decision in Cannon v. State, 180 So. 3d 1023, 1039 n. 16 (Fla. 

2015), vacating the conviction and sentence for Count IV, Attempted 

Robbery with a Deadly Weapon.  
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CONCLUSION AND RELIEF SOUGHT 

“[A] court hearing an ineffectiveness claim must consider the 

totality of the evidence before the judge or jury.” Strickland, 

466 U.S. at 695-96. Under the unique circumstances of this case, 

considering the testimony presented at the evidentiary hearing and 

the trial transcripts, this Court should find that confidence in 

the outcome of Mr. Cannon’s original trial has been undermined and 

that a reasonable probability exists of a different outcome. Even 

if this court is not persuaded that relief should not be granted 

on any one of them, the court must consider their cumulative 

effect. See Cherry v. State, 659 So. 2d 1069 (Fla. 1995) 

(cumulative effect of numerous errors in counsel’s performance may 

constitute prejudice); See also Harvey v. Dugger, 656 So. 2d 1253 

(Fla. 1995).  

For all the reasons argued, Mr. Cannon urges this Honorable 

Court to reverse the trial court’s order and grant a new guilt 

phase trial or to remand to the trial court for an evidentiary 

hearing on the summarily denied claims.  
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