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IN THE SUPREME COURT OF FLORIDA 
 
HECTOR SANCHEZ-TORRES, 

Petitioner, 
 
v.          CASE NO.: SC19-836 
       
MARK S. INCH, ET AL.,    
  Respondents. 
________________________________/ 
 

RESPONSE TO PETITION FOR WRIT OF HABEAS CORPUS 
 

Summary 

Petitioner raises two claims in the instant petition:  ineffective assistance of 

appellate counsel; and, a defective charging instrument.  Under the ineffective 

assistance claim, Petitioner alleges that appellate counsel failed to raise 

fundamental error on direct appeal with respect to three issues:  the failure to 

include a presumption of life in the capital sentencing jury instruction; the 

involuntariness of Petitioner’s plea; and, the lack of an opportunity for the grand 

jury to consider any aggravating factors or mitigating circumstances.  Under the 

defective charging instrument claim, Petitioner alleges that the indictment failed to 

include aggravating factors as essential elements of capital first-degree murder. 

With respect to the presumption of life jury instruction claim, Petitioner fails 

to allege any deficient performance or resulting prejudice.  Petitioner simply 

argues fundamental error.  But, Petitioner pled guilty to first degree murder and 
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waived a penalty-phase jury.  Therefore, appellate counsel did not provide 

ineffective assistance by failing to argue that, without the purported error in the 

jury instruction, the adjudication of guilt and sentence of death could not have been 

obtained.  Finally, Petitioner seeks an improper remedy – resentencing. 

With respect to the voluntariness of the plea, the law of the case doctrine 

bars this claim, as Petitioner unsuccessfully challenged the voluntariness of the 

plea on direct appeal.  Even if the doctrine does not apply, Petitioner once again 

fails to allege any deficient performance or resulting prejudice.  Additionally, 

Petitioner seeks an improper remedy – withdrawal of his plea. 

With respect to the lack of an opportunity for the grand jury to consider 

aggravating factors and mitigating circumstances, Petitioner fails to allege any 

deficient performance or resulting prejudice.  Relying on the recent decisions in 

Hurst v. Florida, 136 S.Ct. 616 (2016) and Hurst v. State, 202 So.3d 40 (Fla. 

2016), Petitioner once again claims fundamental error.  But, appellate counsel 

cannot be considered ineffective for failing to argue fundamental error based upon 

cases that had not been decided at the time of the direct appeal.  Also, Petitioner 

again seeks an improper remedy – remand for a life sentence. 

With respect to the defective charging instrument, Petitioner never addresses 

this Court’s decision in Foster v. State, 258 So.3d 1249 (Fla. 2018), which 

unequivocally rejects any claim that the crime of “capital first-degree murder” 
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includes aggravating factors as essential elements.  Petitioner simply dismisses the 

decision as “deeply flawed” and “wrongly decided.”  Furthermore, Petitioner never 

acknowledges his conviction for a prior capital felony. 

Timeliness 

Florida Rule of Appellate Procedure 9.142(b)(4)(B) requires that a petition 

alleging ineffective assistance of appellate counsel in a death penalty case “be filed 

simultaneously with the initial brief in the appeal from the lower tribunal’s order 

on the defendant’s application for relief under Florida Rule of Criminal Procedure 

3.851.”  Because the initial brief in case number SC19-211 was filed the same day 

as the instant petition, the ineffective assistance of appellate counsel claims are 

timely. 

A claim alleging the charging document omits an essential element can be raised at 

any time.  See State v. Gray, 435 So.2d 816, 818 (Fla. 1983): 

Where an indictment or information wholly omits to allege one or 
more of the essential elements of the crime, it fails to charge a crime 
under the laws of the state.  Since a conviction cannot rest upon such 
an indictment or information, the complete failure of an accusatory 
instrument to charge a crime is a defect that can be raised at any 
time—before trial, after trial, on appeal, or by habeas corpus. 
 

Therefore, the claim alleging a defective indictment is timely. 

State’s Response.  This Court requested that the State respond on or before 

July 29, 2019.  This Response is timely. 
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Facts 

This Court’s decision in Sanchez-Torres v. State, 130 So.3d 661 (Fla. 2013), 

lays out the “facts and procedural history” surrounding Petitioner’s conviction for 

first-degree murder and sentence of death. 

Indictment.  With an indictment, the State charged Petitioner with “first-

degree murder both on the basis of premeditated first-degree murder and felony 

murder with armed robbery as the underlying felony.”  Sanchez-Torres at 670.  

Under the indictment, “a jury would have been permitted to return a general 

verdict for first-degree murder without specifying the theory under which it found 

Sanchez-Torres guilty.”  Id. 

Guilty plea.  Forgoing a jury trial, Petitioner “pled guilty to first-degree 

murder and armed robbery.”  Sanchez-Torres at 664.  Petitioner entered the guilty 

plea “with the understanding that there’s no agreement with the State to waive 

death.”  Id. at 671 (emphasis omitted). 

Facing a murder charge in another case, Petitioner “tried to resolve both of 

his cases by entering pleas with the State’s agreement to waive death, and that was 

refused.”  Sanchez-Torres at 671; see also id. at 672 (“[H]is lawyer began the plea 

colloquy by stating that the defense had sought an agreement with the State to 

waive seeking the death penalty but that the State would not agree.”). 
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Petitioner was notified that his guilty plea would expose him to a possible 

death sentence.  See Sanchez-Torres at 672 (“[I]t was explained to Sanchez-Torres 

that the charge to which he was pleading guilty was punishable either by life in 

prison or by death.”). 

Petitioner confirmed with the trial court that “no specific promises had been 

made to him as to the penalty.”  Sanchez-Torres at 672. 

And, the trial court “explained in no uncertain terms that Sanchez-Torres’s 

prior violent felony (the July 2008 Duval County murder) was an ‘aggravation that 

the state attorney can use, and it’s probably the strongest aggravation they could 

bring out against somebody for the imposition of the death penalty’ and that the 

State would be ‘using that against [him] in this case.’”  Sanchez-Torres at 672. 

Penalty phase.  After pleading guilty, Petitioner “waived a penalty-phase 

jury.”  Sanchez-Torres at 664.  At the beginning of the penalty-phase proceedings, 

the trial court “actually offered to set aside the guilty plea …, stating that there 

were jurors standing by for the guilt phase of the trial.”  Id. at 669.  Petitioner 

declined the offer, stating that “he did not wish to do so. . . .”  Id.  Nothing in the 

record indicates that Petitioner filed a motion to withdraw his plea “at any time 

during the trial court proceedings.”  Id. 

During the penalty-phase proceedings before the trial court, the State offered 

the following evidence: 
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On the evening of September 9, 2008, Erick Joel Colon had been at a 
friend’s house playing board games and left at 11 p.m. to walk home.  
He had his cell phone with him at the time, as well as a wallet with 
cash in it. 
 
Colon’s body was discovered lying on the sidewalk close to his home 
in the early morning hours of September 10, at 1:30 a.m.  The area 
was very dark. When Colon’s body was discovered, his wallet and 
cell phone were missing. 
 
Colon had been shot once in the head, but had no other injuries.  The 
medical examiner testified that the characteristics of the gunshot 
wound indicated that the muzzle of the gun was in direct contact with, 
and pressed hard against, the skin.  The entrance wound was just 
below the left eye, and the exit wound was on the right back side of 
the head. 
 
On September 30, 2008, Colon’s mother testified that she received a 
phone call from her son’s number.  When she answered, a young 
Hispanic woman was on the other end.  Colon’s mother began crying 
and told the caller that the cell phone belonged to her murdered son.  
The caller hung up. 
 
Sanchez-Torres’s younger sister, who was fifteen years old at the time 
of the crime, testified during the penalty phase that she had discovered 
the cell phone and recognized that it was not one of her brother’s cell 
phones.  She found a contact listing for “mom” and called it.  A 
woman answered.  She was crying and explained that the cell phone 
belonged to her murdered son.  Sanchez-Torres’s sister then hung up 
and called her mother, who told her to turn off the phone and wait for 
her to come home.  Sanchez-Torres’s sister also called Markeil 
Thomas, the codefendant in this case and Sanchez-Torres’s good 
friend and roommate, who told her to turn off the phone and pull out 
the battery, which she did.  She gave the phone to Thomas, and her 
mother got it from him. 
 
Detective Sharman with the Clay County Sheriff’s Office spoke with 
Sanchez-Torres’s mother, Maria Torres, on October 1, 2008.  Torres 
stated that she had found the phone and that her daughter had used the 
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phone to call someone who said the phone belonged to her son.  
Torres stated that she had taken the phone from her daughter and had 
thrown it in the trash.  At some point later, Torres told law 
enforcement that she had given the cell phone to someone who had 
destroyed it.  The Clay County Sheriff’s Office was then able to locate 
pieces of the phone. 

 
On October 2, Detective Sharman visited Sanchez-Torres in the Duval 
County Jail to question him about the phone.  Sanchez-Torres stated 
that Thomas had bought the phone from an acquaintance known as 
“D.”  When informed that the phone belonged to a murder victim, 
Sanchez-Torres denied having anything to do with the murder.  The 
Clay County Sheriff’s Office was able to identify and locate “D,” who 
denied ever selling or giving Sanchez-Torres or Thomas a phone. 
 
Detective West, also with the Clay County Sheriff’s Office, testified 
that he spoke with Torres on March 5, 2009, when he interviewed her 
at her home.  When he met with her, he informed her that he had 
drafted an arrest warrant for her for tampering with the cell phone and 
showed her an unsigned arrest warrant.  Torres testified that the next 
day, she told Sanchez-Torres about what happened, and he told her to 
contact the detectives and tell them to come see him. 
 
After Detective West received a phone call from Torres, in which she 
stated that Sanchez-Torres wanted to speak to him, Detective West 
proceeded to the Duval County Jail to interview Sanchez-Torres.  
During the initial part of the interview, Sanchez-Torres stated that 
Thomas had shot the victim and drew a diagram of the scene and the 
body to describe what happened. Detective West left the room, and 
Sanchez-Torres wrote out a three-page handwritten statement, in 
which he stated that he, and not Thomas, had shot the victim.  
Detective West returned to the room and took Sanchez-Torres to a 
different location in order to conduct a videotaped interview.  
Sanchez-Torres then told Detective West again that Thomas was the 
shooter. 

 
The State also presented evidence regarding Sanchez-Torres’s prior 
violent felony, which was a murder that took place in Duval County 
on July 20 or 21, 2008, less than two months before the murder in this 
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case. Sanchez-Torres had confessed to shooting the victim in the 
Duval County murder, stating that he shot the victim because the 
victim had repeatedly threatened to kill his then-pregnant girlfriend.  
Sanchez-Torres was tried and found guilty of first-degree murder in 
the Duval County case and was sentenced to life in prison in 
December 2009. 
 
Finally, the State presented a victim impact statement from the 
victim’s mother.  Presentation of defense witnesses was postponed 
until after the completion of codefendant Thomas’s trial, at which the 
same judge presided.  Pursuant to his guilty plea in this case, Sanchez-
Torres was required to testify during Thomas’s trial. 

 
Sanchez-Torres at 664--65.  Petitioner then presented the following mitigation 

evidence: 

Sanchez-Torres presented mitigation evidence in the form of 
testimony from numerous witnesses consisting of his family, friends, 
friends of the family, former teachers and coaches, and supervisors 
and fellow employees at the dog track where he worked.  They 
universally described Sanchez-Torres as a respectful, polite, good, 
kind, loving, caring, and giving person, who was also a “clown” and a 
“goofball.”  Specifically, they described him as family-oriented; 
bright and intelligent; someone who was always quick to help in any 
way, including helping people financially, assisting others with 
moving, volunteering, providing transportation to others, and being 
there if someone needed to talk; someone who got along with others 
and made friends everywhere he went; and someone who loved 
animals.  Several individuals testified that Sanchez-Torres believes in 
God and attended church on a regular basis as part of the youth group.  
Witnesses also testified that Sanchez-Torres was a civic-minded 
individual who volunteered often at Hispanic heritage events. 
 
Growing up, Sanchez-Torres played baseball.  He was a very good 
baseball player and made the all-star team.  He got along well with the 
other players and the coaches and was a team player.  One of 
Sanchez-Torres’s dreams was to play professional baseball. 
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A former high school teacher testified that Sanchez-Torres would 
meet her early in the morning so that he could study or do homework 
in her room in the mornings while she got ready for the day.  He was a 
good student, and his grades improved while he was in her class.  He 
tried out for the baseball team, but was “crushed” when he did not 
make the team. 

 
When Sanchez-Torres was fifteen years old, his parents got divorced 
based on problems caused by his father’s gambling and drug and 
alcohol abuse problems, which his parents had kept from him.  His 
mother testified that Sanchez-Torres was angry about the divorce.  
After the divorce, Sanchez-Torres’s father moved to Connecticut.  
Sanchez-Torres then moved to Connecticut to be with his father, but 
only stayed for a short period of time upon discovering his father’s 
gambling and drug abuse problems and after being disappointed that 
his father did not spend time with him.  Sanchez-Torres then moved 
back to Jacksonville to live with his mother and younger sister. 

 
Shortly thereafter, when Sanchez-Torres was sixteen years old, his 
father died as a result of problems caused by the alcohol and drug 
abuse.  Sanchez-Torres’s mother testified that Sanchez–Torres was 
“devastated” by his father’s death.  One of Sanchez–Torres’s aunts 
testified that Sanchez-Torres’s father’s death was “very hard for him.”  
Sanchez-Torres did not pass the FCAT and therefore was unable to 
graduate from high school, which was stressful to him. 

 
Sanchez-Torres started working at the dog track when he was in high 
school and was still employed there the day of the murders.  His 
fellow employees and his supervisors at the dog track universally 
described him as a good employee who took his work seriously and 
was quickly promoted because he was respectful, professional, and 
had no issues with attendance.  He came in on his days off if someone 
called in sick and supervised eight other employees.  He was known 
as a reliable employee and someone people could count on.  He also 
frequently gave other employees rides to work. 
 
Sanchez-Torres’s girlfriend became pregnant, and his mother testified 
that Sanchez-Torres was very happy and excited about being a father.  
However, Sanchez-Torres’s high school teacher testified that he had 
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“mixed feelings” because being a parent was also a lot of 
responsibility.  His girlfriend gave birth shortly before the murder in 
this case. 
 
Several individuals testified that Sanchez-Torres would give or lend 
them money.  He worked overtime at the dog track because he was 
trying to help his mother with the rent, as well as make payments on 
his new car that he had bought.  He also felt that because he was going 
to be a father, he needed to make more money.  About a month before 
the murder in this case, Sanchez-Torres moved out of his mother’s 
apartment into an apartment downstairs with the codefendant, 
Thomas. 

 
Sanchez-Torres also presented testimony from his former counsel in 
this case, who had represented him for a short period of time.  She 
testified that Sanchez-Torres was a “model client” who was always 
pleasant, personable, and cooperative.  She suggested that Sanchez-
Torres take a polygraph test, and Sanchez-Torres submitted to a 
polygraph examination without hesitation. 
 
Sanchez-Torres also presented testimony from the polygrapher who 
conducted his polygraph examination.  The polygrapher asked 
Sanchez-Torres whether he had shot the victim, to which Sanchez-
Torres answered that he did not.  Sanchez-Torres passed the 
polygraph test with a score that was “very, very good.” 

 
Finally, Sanchez-Torres read a statement in which he apologized to 
the victim’s family, stating that he could not “apologize enough” and 
that he was taking responsibility, but denied that he killed the victim, 
stating that it was not supposed to “go down the way it did.” 

 
Sanchez-Torres at 665-67. 

Findings.  The trial court then made the following findings regarding 

aggravating factors and mitigating circumstances: 

Following the penalty-phase proceedings, the trial court found the 
following aggravating circumstances:  (1) Sanchez-Torres had been 
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convicted of a prior violent felony; and (2) the murder was committed 
during the course of a robbery (merged with pecuniary gain).  The 
trial court gave both aggravators great weight.  The trial court found 
that the cold, calculated, and premeditated aggravator was not 
established beyond a reasonable doubt because “it is not unreasonable 
to infer that evidence presented during the sentencing proceedings 
could suggest that the fatal gunshot was the result of an accidental 
discharge of the gun.” 

 
The trial court then addressed the proposed statutory mitigating 
circumstance of age.  However, the trial court stated that it “decline[d] 
to assign significant weight to this mitigator.”  The trial court found 
the statutory mitigator that Sanchez-Torres was an accomplice and 
that his participation was relatively minor did not apply, because 
“whether or not [Sanchez-Torres] was the person who fired the fatal 
shot that killed Eric Joel Colon, his participation was not minor” and, 
further, the court “was presented with competent evidence that 
[Sanchez-Torres] may have in fact been the individual who pulled the 
trigger.” 
 
The trial court found twenty-two nonstatutory mitigators:  (1) 
Sanchez-Torres can have a positive impact on his family and friends, 
who continue to love and support him (slight weight); (2) Sanchez-
Torres was a peaceful child and enjoyed spending time with his 
family (slight weight); (3) Sanchez-Torres was a good athlete and a 
baseball player (slight weight); (4) Sanchez-Torres’s father had a 
gambling problem and was addicted to drugs and alcohol (slight 
weight); (5) Sanchez-Torres’s parents were divorced when he was 
twelve years old (slight weight); (6) Sanchez-Torres moved away 
from his mother and sister when he was fifteen to live with his father 
in Connecticut (slight weight); (7) Sanchez-Torres lived in a bad 
neighborhood while in Connecticut and received little supervision 
from his father (slight weight); (8) Sanchez-Torres’s father died from 
complications of alcohol and drug abuse and Sanchez-Torres was very 
emotional at his father’s funeral (slight weight); (9) Sanchez-Torres 
was a good brother to his siblings (little weight); (10) Sanchez-Torres 
was outgoing and was considered to be the “clown” of his family 
(some weight); (11) Sanchez-Torres was kind and respectful to his 
family, friends, and coworkers (some weight); (12) Sanchez-Torres 
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had difficulty in school (slight weight); (13) Sanchez-Torres was a 
reliable employee, with a consistent work record from a young age 
(the trial court found this mitigator but failed to specify the weight 
given); (14) Sanchez-Torres did charitable deeds, volunteered for 
several organizations, and was helpful to others (slight weight); (15) 
Sanchez-Torres loves his child and desires to be a supportive father 
during imprisonment (slight weight); (16) Sanchez-Torres loves 
animals (slight weight); (17) Sanchez-Torres took responsibility for 
his crimes by confessing to police (little weight); (18) Sanchez-Torres 
has expressed remorse for his conduct (slight weight); (19) Sanchez-
Torres has been a good inmate while incarcerated and is capable of 
adapting well to long-term incarceration (slight weight); (20) 
Sanchez-Torres exhibited appropriate conduct throughout the 
proceedings and was polite, cooperative, and respectful to his 
attorneys and legal staff during his criminal cases (slight weight); (21) 
Sanchez-Torres believes in God and joined a church on his own 
(slight weight); and (22) society can be protected by life sentences 
without parole (some weight). 

 
Sanchez-Torres at 667-68. 

Sentence.  The trial court weighed the aggravating factors and mitigating 

circumstances and then sentenced Petitioner to death.  See Sanchez-Torres at 668 

(“After considering and weighing the aggravating and mitigating circumstances, 

the trial court determined that the aggravating circumstances outweighed the 

mitigating circumstances and sentenced Sanchez-Torres to death.”). 

Direct appeal.  On October 11, 2012, Petitioner filed his Initial Brief in case 

number SC11-1760.  He raised the following, three issues:  (1) the plea of guilty to 

first-degree murder and armed robbery was not knowingly, intelligently, and 

voluntarily entered; (2) the trial court erred in not considering polygraph results as 
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mitigating evidence; and (3) the trial court should have given great weight to the 

mitigator of Petitioner’s age.  Sanchez-Torres at 668. 

With regard to his first claim on direct appeal, Petitioner argued that his 

guilty plea failed to qualify as knowing, intelligent, and voluntary because the 

record does not contain an affirmative representation that the nature of the charges 

and consequences of his plea were ever explained to him.  See Sanchez-Torres at 

668 (“In his first claim, Sanchez-Torres contends that his guilty plea was not 

knowing, intelligent, and voluntary, because of an incomplete understanding of the 

charges and consequences of his plea.”); see also id. at 670 (“Sanchez-Torres 

contends that he is entitled to relief on direct appeal because the record does not 

contain an affirmative representation that the nature of the charges and elements 

were ever explained to him.”). 

This Court rejected the claim, concluding that the record failed to show that 

Petitioner did not understand the nature of the charges he faced or the 

consequences of his plea — to include a possible sentence of death.  See Sanchez-

Torres at 671, quoting Henderson v. Morgan, 426 U.S. 637, 645 n.13 (1976) 

(“After a thorough review of the plea colloquy and the record in this case, we 

conclude that the record currently before this Court does not demonstrate that 

Sanchez-Torres had ‘such an incomplete understanding of the charge that his plea 

cannot stand as an intelligent admission of guilt.’”); see also id. (“We conclude 
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that the record currently before this Court fails to demonstrate that Sanchez-Torres 

did not understand that death was a possible penalty, regardless of whether the trial 

court found that he was the shooter during penalty-phase proceedings.”). 

With regard to the second claim, this Court noted that the trial court relied 

on existing precedent and then declined “in this case to revisit our precedent since 

any possible error in the trial court not considering the polygraph results was 

harmless beyond a reasonable doubt.”  Sanchez-Torres at 673. 

With regard to the third claim, this Court concluded that “there was no abuse 

of discretion in failing to afford the age mitigator significant weight.”  Sanchez-

Torres at 674. 

Notice of Appeal from 3.851 denial.  On January 30, 2019, Petitioner filed 

a Notice of Appeal in case number SC19-211, seeking review of “the Final Order 

Denying, in Part, and Dismissing Without Prejudice, in Part, Defendant’s Motions 

to Vacate Judgments of Conviction and Sentence, Denying Defendant Supplement 

to His Rule 3.851 Motion for Post-Conviction Relief in Light of Hurst v. Florida 

and Hurst v. State, and Denying Defendant’s Motion to Vacate or Withdraw Guilty 

Plea and Jury Waiver.” 

Initial Brief and Petition.  On May 20, 2019, Petitioner filed his Initial 

Brief in case number SC19-211.  That same day, Petitioner filed the Petition for 

Writ of Habeas Corpus that is the subject of this proceeding. 
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Order.  On May 22, 2019, this Court requested that the State provide a 

response on or before July 29, 2019. 

Ineffective Assistance of Appellate Counsel – Presumption of Life. 

Claim.  Petitioner makes an analogy to the presumption of innocence and 

argues that the standard jury instruction in capital sentencing proceedings fails to 

include language about a “presumption of life.”  Petition, p. 35. 

Petitioner acknowledges that:  (1) his claim of error has not been squarely 

addressed by an appellate court in Florida; and, (2) only one reported case in 

Florida mentions “presumption of life.”  See Petition, pp. 38-39 (“The issue of a 

jury instruction on the presumption of life does not appear to have been litigated in 

Florida.  The only instance of a case where an argument was made asserting a 

presumption of life occurred in Wilding v. State, 674 So.2d 114 (Fla. 1996).”). 

Additionally, Petitioner notes that the claim of error was preserved in 

Wilding.  See Petition, p. 39 (“In that case, Mr. Wilding’s attorney apparently tried 

to argue to the jury there is a presumption of life.  The trial court sustained a state 

objection to that argument.”); see also Wilding, 674 So.2d at 115 n.2, receded from 

on other grounds by Devoney v. State, 717 So.2d 501, 505 (Fla. 1998) (“Wilding 

raises the following claim[ ]:  . . . the trial court erred in refusing to allow Wilding 

to argue that there is an initial presumption of life.”). 
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Finally, Petitioner acknowledges that the conviction in Wilding was reversed 

on grounds other than the “presumption of life” claim.  See Petition, p. 39 (“Mr. 

Wilding’s conviction was reversed on other grounds and the issue of the propriety 

of arguing a presumption of life was therefore not addressed by the Court.”). 

Of note, this Court did not address the “presumption of life” claim in 

Wilding because it found other claims dispositive.  See Wilding, 674 So.2d at 115-

16 (“Of the thirty-one claims raised, we only need address claims seven, one, and 

eleven, which we find dispositive.”). 

Rule.  An individual under a sentence of death who seeks to challenge the 

effectiveness of appellate counsel should file a petition under Florida Rule of 

Appellate Procedure 9.142(b)(4).  See Fla. R. App. P. 9.142(b)(4).  However, 

appellate courts often refer to these pleadings as petitions for writ of habeas 

corpus.  See, e.g., Davis v. State, 875 So.2d 359, 372 (Fla. 2003) (“Habeas 

petitions are the proper vehicle by which to raise ineffective assistance of appellate 

counsel claims. . . .”); see also Philip J. Padovano, Habeas corpus, 2 Fla. Prac., 

Appellate Practice § 30:6 (2019 ed.). 

In the Florida Supreme Court.  The petition should be filed in the court 

that decided the direct appeal; because the Florida Supreme Court considers direct 

appeals in death penalty cases, this Court also hears corresponding petitions 

alleging ineffective assistance of appellate counsel.  See Davis, 875 So.2d at 373 
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(“Because these claims are presented first to this Court in cases involving the 

imposition of a death sentence, we are called on to analyze the performance of 

appellate counsel in handling the defendant’s direct appeal.”). 

Specificity required.  A petition alleging ineffective assistance of appellate 

counsel in a death penalty case “shall include detailed allegations of the specific 

acts that constitute the alleged ineffective assistance of counsel on direct appeal.”  

Fla. R. App. P. 9.142(b)(4)(A) (emphasis added); see also Knight v. State, 394 

So.2d 997, 1001 (Fla. 1981) (“[T]he specific omission or overt act upon which the 

claim of ineffective assistance of counsel is based must be detailed in the 

appropriate pleading.”); Freeman v. State, 761 So.2d 1055, 1069 (Fla. 2000) (“The 

defendant has the burden of alleging a specific, serious omission or overt act upon 

which the claim of ineffective assistance of counsel can be based.”). 

Ineffective assistance claims that lack the required specificity can be 

summarily denied as facially insufficient.  Cf. Waterhouse v. State, 792 So.2d 

1176, 1182 (Fla. 2001): 

Because a defendant seeking collateral relief on the basis of 
ineffective assistance of counsel bears the responsibility of alleging 
specific facts which demonstrate a deficiency in performance which 
prejudiced the defendant, and because the defendant in this case failed 
to include factual allegations in support of this claim, the trial court 
correctly determined that an evidentiary hearing was not warranted 
because the claim was facially insufficient. 
 

(citation omitted). 
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Strickland1 applies.  The standard for claims of ineffective assistance of 

appellate counsel parallels the Strickland standard for ineffective assistance of trial 

counsel:  deficient performance and resulting prejudice.  See Frances v. State, 143 

So.3d 340, 358 (Fla. 2014) (“[T]his Court’s ability to grant habeas relief on the 

basis of appellate counsel’s ineffectiveness is determined by the defendant’s ability 

to meet both the deficiency and prejudice prongs of Strickland.”); see also Wilson 

v. Wainwright, 474 So.2d 1162, 1163 (Fla. 1985); Pope v. Wainwright, 496 So.2d 

798, 800 (Fla. 1986). 

Petitioner has the burden.  The Petitioner enjoys the burden of establishing 

both deficient performance and resulting prejudice.  See Knight, 394 So.2d at 1001 

(“[T]he defendant has the burden to show that this specific omission or overt act 

was a substantial and serious deficiency measurably below that of competent 

counsel.”); see also id. (“[T]he defendant has the burden to show that this specific, 

serious deficiency, when considered under the circumstances of the individual 

case, was substantial enough to demonstrate a prejudice to the defendant to the 

extent that there is a likelihood that the deficient conduct affected the outcome of 

the court proceedings.”); Conahan v. State, 118 So.3d 718, 733 (Fla. 2013) (“The 

reviewing court must presume that counsel’s conduct was within the broad range 

                                                           
1 Strickland v. Washington, 466 U.S. 668 (1984). 
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of reasonable professional conduct, and the defendant bears the burden of 

overcoming this presumption.”); Nixon v. State, 932 So.2d 1009, 1023 (Fla. 2006) 

(“[A] defendant must demonstrate that appellate counsel’s performance was 

deficient and that the defendant was prejudiced by the deficient performance.  

Prejudice is demonstrated by showing that the appellate process was compromised 

to the degree that confidence in the correctness of the appellate result is 

undermined.”). 

If the lack of any prejudice is obvious, then a reviewing court need not make 

any determination regarding deficient performance.  See Maxwell v. Wainwright, 

490 So.2d 927, 932 (Fla. 1986) (“A court considering a claim of ineffectiveness of 

counsel need not make a specific ruling on the performance component of the test 

when it is clear that the prejudice component is not satisfied.”). 

Conclusory allegations are insufficient.  As stated above, a petition 

alleging ineffective assistance of appellate counsel must include specific facts and 

detailed analysis; therefore, conclusory allegations are insufficient to support a 

claim.  See Wright v. State, 857 So.2d 861, 876-77 (Fla. 2003), citing Kennedy v. 

State, 547 So.2d 912, 913 (Fla. 1989) (“Wright fails to make the appropriate 

showing for consideration of a claim of ineffective assistance of counsel under 

Strickland, and his conclusory allegations are insufficient to warrant relief.”); see 

also Conahan, 118 So.3d at 734 (“A habeas petition must plead specific facts that 
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entitle the defendant to relief.  Conclusory allegations have repeatedly been held 

insufficient by this Court because they do not permit the court to examine the 

specific allegations against the record.”); Patton v. State, 878 So.2d 368, 380 (Fla. 

2004), quoting Ragsdale v. State, 720 So.2d 203, 207 (Fla. 1998) (“A summary or 

conclusory allegation is insufficient to allow the trial court to examine the specific 

allegations against the record.”); Bradley v. State, 33 So.3d 664 (Fla. 2010). 

Meritless claims are insufficient.  The failure of appellant counsel to raise 

a meritless issue does not constitute ineffective assistance of counsel.  See 

Breedlove v. Singletary, 595 So.2d 8, 11 (Fla. 1992) (“[A]ppellate counsel is not 

ineffective for not raising nonmeritorious issues.”); see also Thomas v. 

Wainwright, 495 So.2d 172, 174 (Fla. 1986). 

In order to be considered effective, appellate counsel need not present every 

conceivable claim — particularly if such a claim has a limited chance of success.  

See Davis v. State, 928 So.2d 1089, 1126 (Fla. 2005) (“[A]pellate counsel is not 

required to present every conceivable claim.”); see also Spencer v. State, 842 

So.2d 52, 74 (Fla. 2003) (“[A]ppellate counsel will not be considered ineffective 

for failing to raise issues that have little or no chance of success.”). 

Reviewing courts recognize that, in order to increase chances for success, 

appellate counsel must winnow down claims so that the arguments actually 

presented garner adequate attention.  See Atkins v. Dugger, 541 So.2d 1165, 1167 
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(Fla. 1989) (“Most successful appellate counsel agree that from a tactical 

standpoint it is more advantageous to raise only the strongest points on appeal and 

that the assertion of every conceivable argument often has the effect of diluting the 

impact of the stronger points.”); see also Thomas, 495 So.2d at 175 (“Appellate 

counsel need not put forth every conceivable issue but must concentrate on those 

offering some chance of doing the client some good.”); Philip J. Padovano, 

Organization, 2 Fla. Prac., Appellate Practice §16:16 (2019 ed.) (“Forcing the 

reader to spend time and energy working through the weak issues in a case detracts 

from the importance of the strong issues and ultimately diminishes the chance of 

success.  It is much more effective to include only those issues that survive the 

process of careful research and evaluation.”). 

Preservation and fundamental error.  As a general rule, the failure of 

appellant counsel to raise a procedurally barred claim does not constitute 

ineffective assistance.  See Ruffin v. Wainwright, 461 So.2d 109, 111 (Fla. 1984) 

(“Appellate counsel cannot be considered incompetent or ineffective for failing to 

raise issues which he was procedurally barred from raising because they were not 

properly presented at trial.”). 
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Hence, the failure to raise an unpreserved issue not amounting to 

fundamental error2 does not constitute ineffective assistance.  See Valle v. Moore, 

837 So.2d 905, 907-08 (Fla. 2002) (“[A]ppellate counsel cannot be considered 

ineffective under this standard for failing to raise issues that were not properly 

raised during the trial court proceedings and do not present a question of 

fundamental error.”); see also Ruffin, 461 So.2d at 111; Davis, 928 So.2d at 1127; 

Patton, 878 So.2d at 379, citing Schwab v. State, 814 So.2d 402, 414 (Fla. 2002); 

Geralds v. State, 111 So.3d 778, 805 (Fla. 2010). 

But, just because something qualifies as fundamental error now does not 

necessarily mean that it qualified as fundamental error at the time of the direct 

appeal; because the first prong of Strickland measures performance based upon the 

prevailing standards in effect at the time of representation, not every instance of 

fundamental error establishes ineffective assistance of appellate counsel.  See 

Strickland v. Washington, 466 U.S. 668, 688 (1984) (“The proper measure of 

attorney performance remains simply reasonableness under prevailing professional 

norms.”) (emphasis added); see generally Johnson v. Moore, 837 So.2d 343, 346 

                                                           
2 “We have defined fundamental error as being error that ‘reach[es] down into the 
validity of the trial itself to the extent that a verdict of guilty could not have been 
obtained without the assistance of the alleged error.’”  Kilgore v. State, 688 So.2d 
895, 898 (Fla. 1996), quoting State v. Delva, 575 So.2d 643, 644-45 (Fla. 1991) 
(quoting Brown v. State, 124 So.2d 481, 484 (Fla. 1960)). 
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(Fla. 2002), citing Downs v. State, 740 So.2d 506, 518 (Fla. 1999) (“Appellate 

counsel cannot be considered ineffective for failing to challenge a jury instruction 

on the basis of decisions that had not yet been decided.”). 

Not a second appeal.  To be cognizable, a petition alleging ineffective 

assistance of appellate counsel must not be used to “camouflage” issues that should 

have been raised on direct appeal or in post-conviction proceedings.  See 

Rutherford v. Moore, 774 So.2d 637, 643 (Fla. 2000) (“[C]laims of ineffective 

assistance of appellate counsel may not be used to camouflage issues that should 

have been raised on direct appeal or in a postconviction motion.”); see also 

Fishburne v. Jones, No. SC18-59, 2018 WL 1282814, at *1 (Fla. Mar. 13, 2018). 

Likewise, ineffective assistance petitions cannot be used as a means of 

obtaining a second appeal.  See Breedlove, 595 So.2d at 10 (“Allegations of 

counsel’s ineffectiveness cannot circumvent the rule that habeas corpus 

proceedings are not a second appeal.”); see also Blanco v. Wainwright, 507 So.2d 

1377, 1384 (Fla. 1987). 

Not a proceeding to challenge the effectiveness of trial counsel.  Petitions 

alleging ineffective assistance of appellate counsel cannot not be used as a means 

of challenging the effectiveness of trial counsel.  See Nelson v. State, 43 So.3d 20, 

34 (Fla. 2010) (“Nelson’s claim that trial counsel was ineffective is denied because 

ineffective assistance of trial counsel is not cognizable in habeas corpus.”); see 
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also Griffin v. State, 976 So.2d 107, 108 (Fla. 3d DCA 2008) (“Habeas corpus is ... 

the improper vehicle to address ... the performance of trial counsel.”) (emphasis 

omitted). 

Similarly, appellate counsel generally should not be considered ineffective 

for failing to claim ineffective assistance of trial counsel on direct appeal.3  See 

Suarez v. Dugger, 527 So.2d 190, 193 (Fla. 1988): 

The next claim raised by Suarez is that he received ineffective 
assistance of appellate counsel due to the failure of appellate counsel 
to raise, on direct appeal, trial counsel’s abandonment of the theory of 
not guilty by reason of insanity.  The gravamen of this issue, in effect, 

                                                           
3 On direct appeal, this Court allows claims of ineffective assistance of trial 
counsel when the ineffectiveness is “apparent on the face of the record.”  See 
Stewart v. Crosby, 880 So.2d 529, 532 (Fla. 2004) (Pariente, J., specially 
concurring) (citations omitted) (“Ineffective assistance of counsel claims generally 
are not cognizable on direct appeal unless trial counsel’s ineffectiveness is 
apparent on the face of the record. . . .  [B]ecause claims of trial counsel’s 
ineffectiveness would have been unsuccessful on direct appeal, appellate counsel 
cannot be ineffective for failing to raise these meritless issues.”).  But there’s a 
place for everything and everything should have its place.  Cf. Nelson v. State, 719 
So.2d 1230, 1235 (Fla. 1st DCA 1998) (Joanos, J., dissenting) (“The required 
procedure is not complicated.  A sentencing error should not be considered by a 
Florida appellate court until after the alleged error has been presented to and ruled 
upon by the sentencing court.”).  Finding ineffective assistance of trial counsel on 
the face of the record on appeal unnecessarily short circuits the post-conviction 
process.  See generally State v. Spreitz, 202 Ariz. 1, 3, 39 P.3d 525, 527 (2002) 
(“[W]e reiterate that ineffective assistance of counsel claims are to be brought in 
Rule 32 proceedings.  Any such claims improvidently raised in a direct appeal, 
henceforth, will not be addressed by appellate courts regardless of merit.  There 
will be no preclusive effect under Rule 32 by the mere raising of such issues.  The 
appellate court simply will not address them.  This ensures criminal defendants a 
timely and orderly opportunity to litigate ineffectiveness claims and, we believe, 
promotes judicial economy by disallowing piecemeal litigation.”). 
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is ineffective assistance of trial counsel.  As this Court recently noted 
in Blanco, [507 So.2d 1377,] ineffective assistance of trial counsel is 
generally not cognizable on direct appeal.  Rather, a more proper and 
effective remedy is a claim of ineffective assistance of trial counsel 
pursuant to Rule 3.850. 

 
Law of the case.  An important point, the “law of the case” doctrine applies 

to claims alleging ineffective assistance of appellate counsel.  See Valle, 837 So.2d 

at 908, quoting Mills v. State, 603 So.2d 482, 486 (Fla. 1992) (“[A] claim that has 

been resolved in a previous review of the case is barred as ‘the law of the case.’”). 

If appellate counsel raised a claim on direct appeal, then counsel cannot be 

considered ineffective simply because counsel failed to present better or additional 

arguments in support of that claim.  See Rutherford, 774 So.2d at 645: 

When analyzing claims that appellate counsel was ineffective for 
failing to raise additional arguments in support of a claim raised on 
direct appeal, we have previously observed that 
 

“petitioner’s contention that [the point] was inadequately 
argued merely expresses dissatisfaction with the outcome of the 
argument in that it did not achieve a favorable result for 
petitioner.”  We therefore decline petitioner’s invitation to 
utilize the writ of habeas as a vehicle for the re-argument of 
issues which have been raised and ruled on by this Court. 

 
Routly v. Wainwright, 502 So.2d 901, 903 (Fla. 1987) (quoting 
Steinhorst v. Wainwright, 477 So.2d 537, 540 (Fla. 1985)); see also 
Grossman v. Dugger, 708 So.2d 249, 252 (Fla. 1997) (finding claim 
that appellate counsel was ineffective for failing to make arguments 
“more convincingly” to be procedurally barred in a habeas petition).  
Under these precedents, if an issue was actually raised on direct 
appeal, the Court will not consider a claim that appellate counsel was 



26 

 

ineffective for failing to raise additional arguments in support of the 
claim on appeal. 
 

See also Peterka v. State, 890 So.2d 219, 246 (Fla. 2004): 

Peterka admits that these issues were raised on direct appeal but asks 
the Court to reconsider them.  In Rutherford[, 774 So.2d at 645], we 
held that “if an issue was actually raised on direct appeal, the Court 
will not consider a claim that appellate counsel was ineffective for 
failing to raise additional arguments in support of the claim on 
appeal.”  Accordingly, we decline to address these issues. 
 
Similarly, appellate counsel cannot be considered ineffective solely because 

the actual arguments presented in support of the claim failed to succeed.  See 

Thomas, 495 So.2d at 174: 

Appellate counsel did argue that a sentence of life imprisonment was 
the appropriate sentence under the law in view of the jury’s 
recommendation of such sentence.  Petitioner’s present argument 
appears merely to seek to relitigate the point and ascribes 
ineffectiveness to appellate counsel’s efforts simply because they did 
not succeed. 
 
Remedy.  Finally, the remedy for a successful petition alleging ineffective 

assistance of appellate counsel is a new direct appeal.4  See Marrero v. State, 967 

                                                           
4 Although the court that grants a petition alleging ineffective assistance of 
appellate counsel may also serve as the court that hears the new appeal, that does 
not mean that the remedy for the first action should be the same as the remedy for 
the second.  But cf. Kaczmar v. State, No. SC13-2247, 2017 WL 4684336, at *1 
(Fla. Oct. 19, 2017) (Pariente, J., dissenting) (“I realize that my colleagues have 
denied rehearing without prejudice to filing a separate habeas petition alleging 
ineffective assistance of appellate counsel because this issue, constituting clear 
reversible error, was not raised on direct appeal and only first raised in the motion 
for rehearing.  Not raising this issue on appeal, in my view, constitutes ineffective 
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So.2d 934, 936 (Fla. 2d DCA 2007), citing Wilson, 474 So.2d at 1163 (“When a 

claim of ineffective assistance of appellate counsel is successful, the remedy is to 

award the petitioner a new appeal in order that the appellate court may determine 

the merits of an issue that should have been raised in the original direct appeal.”).  

Awarding any other remedy runs the risk of ineffective assistance of appellate 

counsel claims devolving into second appeals. 

Analysis.  Petitioner fails to satisfy his burden of demonstrating that:  (1) the 

performance of appellate counsel fell below the prevailing professional standard; 

and, (2) such performance prejudiced him in a manner that undermined confidence 

in the correctness of the result on direct appeal. 

Instead of making the proper showing, Petitioner simply notes that neither 

trial counsel nor appellate counsel raised any objection or advanced any claim 

regarding the novel instruction proposed in the instant petition.  See Petition, p. 35 

(“The defense did not request at sentencing, nor did appellate counsel argue on 

appeal, that the following instruction or one similar to it. . . .”). 

Unacknowledged by Petitioner, a habeas petition alleging ineffective 

assistance of appellate counsel is an inappropriate vehicle to challenge the 

                                                                                                                                                                                           
assistance of appellate counsel that is apparent on the face of the record.  Rather 
than require a separate habeas petition, I would request a response from the State 
and then determine if there is any reason that relief in the form of a new sentencing 
proceeding is not warranted.”) (citations omitted). 
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effectiveness of trial counsel.  See Nelson, 43 So.3d at 34; see also Griffin, 976 

So.2d at 108. 

A claim involving ineffective assistance of trial counsel should be filed in a 

post-conviction motion under Rule 3.851.  See, e.g., Williamson v. State, 123 So.3d 

1060, 1060 (Fla. 2013) (“Dana Williamson appeals an order denying his motion to 

vacate his first-degree murder conviction and sentence of death under Florida Rule 

of Criminal Procedure 3.851, raising several claims of ineffective assistance of trial 

counsel.”). 

A claim of ineffective assistance of trial counsel without any analysis 

regarding appellate counsel’s deficient performance and resulting prejudice 

appears to be nothing more than an attempt to use a petition as a substitute 

collateral attack.  See Wright, 857 So.2d at 875 (“Much of Wright’s claim that 

appellate counsel was ineffective involves issues that were not preserved for appeal 

by trial counsel and should have been raised in a 3.850 proceeding for ineffective 

assistance of trial counsel.”). 

In addition to improperly focusing on trial counsel, Petitioner avoids any 

Strickland analysis regarding appellate counsel by simply claiming fundamental 

error.  See Petition, p. 42 (“Failure to instruct the trier of fact on this principle is 

fundamental error.”). 
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But, a claim of fundamental error without any discussion of deficient 

performance and resulting prejudice appears to be nothing more than an attempt to 

use a petition as a second or substitute appeal.  See Breedlove, 595 So.2d at 10; see 

also Blanco, 507 So.2d at 1384. 

Given the fact that the phrase “presumption of life” only appears in one 

reported case in Florida (and in a footnote at that), and given the fact that this 

Court found other issues dispositive in that case, appellate counsel cannot be 

considered ineffective for failing to argue that fundamental error occurred because 

the trial court did not rely upon a “presumption of life” instruction.  See Valle, 837 

So.2d at 908 (“[A]ppellate counsel is not necessarily ineffective for failing to raise 

a claim that might have had some possibility of success; effective appellate counsel 

need not raise every conceivable nonfrivolous issue.”) (emphasis omitted); see also 

Mansfield v. State, 911 So.2d 1160, 1179 (Fla. 2005), citing Rutherford, 774 So.2d 

at 643 (quoting Williamson v. Dugger, 651 So.2d 84, 86 (Fla. 1994)) (“Appellate 

counsel cannot be deemed ineffective for failing to raise a claim which ‘would in 

all probability’ have been without merit on direct appeal.”). 

While this Court has not expressly ruled on a “presumption of life” claim, it 

has repeatedly rejected similar arguments that the standard jury instruction for 

capital sentencing impermissibly shifts the burden onto the defendant to prove that 
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death is not an appropriate sentence.  See Rodriguez v. State, 919 So.2d 1252, 1280 

(Fla. 2005), as revised on denial of reh’g (Jan. 19, 2006): 

We have also repeatedly rejected claims that the standard jury 
instruction impermissibly shifts the burden to the defense to prove that 
death is not the appropriate sentence.  See, e.g., Sweet v. Moore, 822 
So.2d 1269, 1274 (Fla. 2002); Carroll v. State, 815 So.2d 601, 622-23 
(Fla. 2002); San Martin v. State, 705 So.2d 1337, 1350 (Fla. 1997) 
(concluding that weighing provisions in Florida’s death penalty statute 
requiring the jury to determine “[w]hether sufficient mitigating 
circumstances exist which outweigh the aggravating circumstances 
found to exist” and the standard jury instruction thereon did not 
unconstitutionally shift the burden to the defendant to prove why he 
should not be given a death sentence). 
 
To the extent that Petitioner relies on the relatively recent decisions in Hurst 

v. Florida, 136 S.Ct. 616 (2016), and Hurst v. State, 202 So.3d 40 (Fla. 2016), 

appellate counsel cannot be considered ineffective for failing to challenge an 

instruction on the basis of a case that had not been decided at the time of the direct 

appeal.  See Johnson, 837 So.2d at 346, citing Downs, 740 So.2d at 518 

(“Appellate counsel cannot be considered ineffective for failing to challenge a jury 

instruction on the basis of decisions that had not yet been decided.”). 

Furthermore, any claim of fundamental error regarding an improper 

instruction would have faced limited success in this case because Petitioner pled 

guilty and waived a penalty-phase jury.  See Mullens v. State, 197 So.3d 16, 40 

(Fla. 2016) (“Mullens cannot subvert the right to jury factfinding by waiving that 

right and then suggesting that a subsequent development in the law has 
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fundamentally undermined his sentence.”); see generally Israel v. State, 985 So.2d 

510, 520-21 (Fla. 2008): 

Finally, to the extent that Israel asserts ineffective assistance of 
appellate counsel for not litigating these claims of instructional error 
on direct appeal, he has not met his burden.  See Rutherford[, 774 
So.2d at 643] (explaining that the standard of review applicable to 
claims of ineffective assistance of appellate counsel raised in a habeas 
petition mirrors the Strickland standard for trial counsel 
ineffectiveness, i.e., deficient performance and prejudice from the 
deficiency).  Jury instructions “are subject to the contemporaneous 
objection rule, and, absent an objection at trial, can be raised on 
appeal only if fundamental error occurred.”  State v. Delva, 575 So.2d 
643, 644 (Fla. 1991).  Israel has not asserted that trial counsel 
objected to any of these instructions.  Nor has Israel shown that the 
alleged instructional error was fundamental error that could be raised 
on appeal even though not preserved at trial.  Thus, appellate counsel 
cannot be deemed ineffective for not raising an unpreserved claim on 
appeal.  See Rodriguez, 919 So.2d at 1281; Medina v. Dugger, 586 
So.2d 317, 318 (Fla. 1991). 

 
Additionally, Petitioner seeks an improper remedy — resentencing instead 

of a new direct appeal.  See Petition, p. 42 (“The failure to have an instruction 

directed to the trier of fact insisting there is a presumption of a life sentence is a 

fundamental error that entitles the Defendant to a new sentencing.”).  When 

considered along with the rest of Petitioner’s arguments, the improper remedy 

strongly suggests that Claim 1 represents nothing more than a camouflaged attempt 

at a second or subsequent appeal and/or collateral challenge. 

Conclusion.  Petitioner fails to meet his burden of establishing that appellate 

counsel provided ineffective assistance on direct appeal.  In short, Petitioner fails 
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to demonstrate either deficient performance or prejudice.  Although he relies upon 

a claim of fundamental error, Petitioner does not establish how appellate counsel 

provided ineffective assistance by failing to argue that, without the purported error 

in the jury instruction, the adjudication of guilt and sentence of death could not 

have been obtained.  Therefore, this Court should deny the ineffective assistance 

claim regarding the presumption of life jury instruction. 

Ineffective Assistance of Appellate Counsel — Involuntary Plea 

Claim.  Petitioner alleges that “Appellate counsel overlooked many 

significant issues regarding entry of the plea in this case.”  Petition, p. 42.  

Specifically, Petitioner argues that his guilty plea “was not knowingly and 

intelligently entered.”  Id. at 46.  Additionally, Petitioner asserts that “[n]one of 

this was argued on direct appeal.”  Id. 

Analysis.  Unacknowledged by Petitioner,5 he challenged the voluntariness 

of his plea on direct appeal.  See Sanchez-Torres at 668 (“In his first claim, 

Sanchez-Torres contends that his guilty plea was not knowing, intelligent, and 

voluntary, because of an incomplete understanding of the charges and 

consequences of his plea.”); see also id. at 670 (“Sanchez-Torres contends that he 

                                                           
5 Petitioner cites to this Court’s decision in Sanchez-Torres once – to quote a 
portion of the plea colloquy.  See Petition, p. 43.  Yet, Petitioner never 
acknowledges the holding of that decision. 
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is entitled to relief on direct appeal because the record does not contain an 

affirmative representation that the nature of the charges and elements were ever 

explained to him.”). 

Also unacknowledged, this Court squarely rejected Petitioner’s challenge.  

See Sanchez-Torres at 671, quoting Morgan, 426 U.S. at 645 n.13 (“After a 

thorough review of the plea colloquy and the record in this case, we conclude that 

the record currently before this Court does not demonstrate that Sanchez-Torres 

had ‘such an incomplete understanding of the charge that his plea cannot stand as 

an intelligent admission of guilt.’”); see also id. (“We conclude that the record 

currently before this Court fails to demonstrate that Sanchez-Torres did not 

understand that death was a possible penalty, regardless of whether the trial court 

found that he was the shooter during penalty-phase proceedings.”). 

Therefore, with respect to the voluntariness of the plea, the “law of the case” 

doctrine applies and any associated claim is procedurally barred.  See Peterka, 890 

So.2d at 242, quoting Valle, 837 So.2d at 908 (quoting Mills, 603 So.2d at 486). 

While the particulars of the argument in the instant petition may differ 

slightly from the argument raised on direct appeal, any claim involving the 

voluntariness of Petitioner’s plea is still barred.  See Rutherford, 774 So.2d at 645; 

cf. Taylor v. State, 62 So.3d 1101, 1119 (Fla. 2011) (“Taylor’s petition challenges 

the same comment addressed in the ineffective assistance of trial counsel claim.  
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As articulated previously, this statement was not improper.  Accordingly, appellate 

counsel cannot be deemed to have been ineffective for failing to raise that issue on 

appeal.”). 

To the extent that the law of the case doctrine does not apply here, 

Petitioner’s claim nonetheless fails because Petitioner provides no Strickland 

analysis regarding deficient performance and resulting prejudice.  Instead, 

Petitioner appears to lump trial, appellate, and post-conviction counsel together.  

See Petition, p. 45 (“The issue of whether he got the benefit of the bargain he made 

was not argued by trial, appellate, or post-conviction counsel.”).6 

Additionally, Petitioner makes no express claim of fundamental error.  

Rather, he asserts that the purported error committed by the trial court was not 

harmless.  See Petition, p. 46 (“It is impossible to say this was harmless when the 

judge himself didn’t understand the paperwork he was signing.”).  Yet, in a world 

of double negatives, “not harmless” or “not without harm” does not necessarily 

satisfy the legal standard for “harmful” error.  But see Reed v. State, 837 So.2d 

366, 370 (Fla. 2002) (“By its very nature, fundamental error has to be considered 

harmful.  If the error was not harmful, it would not meet our requirement for being 

fundamental. . . .  Therefore, all fundamental error is harmful error.”). 
                                                           
6 From this one statement, it remains unclear whether Petitioner faults all of them 
for being ineffective or whether Petitioner is attempting to distinguish his current 
argument from the claims raised previously – or both. 
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Regardless, Petitioner once again seeks an improper remedy — withdrawal 

of his plea.  See Petition, p. 46 (“The Petitioner is entitled to withdraw his plea.”); 

see also id. at 47 (“[T]he Petitioner is entitled to set aside his plea and waiver of 

jury sentencing.”).  As with the presumption of life claim, an improper remedy 

suggests that this claim is nothing more than a camouflaged attempt to litigate 

claims that should have been raised in previous proceedings. 

Conclusion.  The law of the case doctrine bars any ineffective assistance 

claim based upon the voluntariness of Petitioner’s plea.  Additionally, the petition 

lacks any analysis whatsoever regarding deficient performance or prejudice.  Even 

if the law of the case doctrine does not apply, Petitioner fails to satisfy his burden 

under Strickland.  Therefore, this Court should deny the ineffective assistance 

claim regarding the voluntariness of Petitioner’s plea. 

Ineffective assistance of appellate counsel – grand jury 

Claim.  Petitioner alleges that appellate counsel provided ineffective 

assistance by failing to raise, as fundamental error, a claim that the grand jury 

lacked the opportunity to consider any aggravating factors or mitigating 

circumstances.  See Petition, pp. 34.  According to Petitioner, a grand jury 

primarily performs a deliberative function, with notice an ancillary byproduct of 

the process; by allowing the State to provide notice of aggravating factors to the 

defense after presentment of the indictment, the process does not allow the grand 
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jury to exercise its role as the conscience of the community and vote “no” on death  

See id. at 18, 21, 25, 28-31. 

Analysis.  Petitioner fails to satisfy his burden of demonstrating that:  (1) the 

performance of appellate counsel fell below the prevailing professional standard; 

and, (2) such performance prejudiced him in a manner that undermined confidence 

in the correctness of the result on direct appeal. 

In over thirty pages of argument, Petitioner only briefly mentions ineffective 

assistance of counsel.  In those sections, however, Petitioner primarily challenges 

the effectiveness of trial counsel, not appellate counsel.  See, e.g., Petition, p. 3 

(“The defense did not move to bar the State from seeking the death penalty despite 

this lack of a finding of essential elements by the grand jury.  The defense should 

have moved to bar the State from seeking the death penalty. . . .”). 

As mentioned in the analysis of the presumption of life claim, a habeas 

petition alleging ineffective assistance of appellate counsel is an inappropriate 

vehicle to challenge the effectiveness of trial counsel.  See Nelson, 43 So.3d at 34; 

see also Griffin, 976 So.2d at 108.  A claim involving ineffective assistance of trial 

counsel should be filed in a post-conviction motion under Rule 3.851.  See, e.g., 

Williamson, 123 So.3d at 1060. 

Furthermore, a claim of ineffective assistance of trial counsel without any 

analysis regarding appellate counsel’s deficient performance and resulting 
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prejudice appears to be nothing more than an attempt to use a petition as a 

substitute collateral attack.  See Wright, 857 So.2d at 875. 

Petitioner does mention appellate counsel at the end of his argument, but 

only in passing and without the specificity required for an ineffective assistance 

claim.  Compare Petition, p. 34 (“Appellate counsel failed in this respect as 

well.”), with Rule 9.142(b)(4)(A) (“A petition alleging ineffective assistance of 

appellate counsel shall include detailed allegations of the specific acts that 

constitute the alleged ineffective assistance of counsel on direct appeal.”). 

And while Petitioner does mention prejudice at least once, he only mentions 

that term in reference to trial counsel, not appellate counsel.  See Petition, p. 20 

(“His trial counsel failed to argue the fact that the indictment does not allege a 

capital offense.  The Defendant was prejudiced by being exposed to a penalty 

beyond what the charges provided for.”). 

But, appellate counsel generally cannot be considered ineffective for failing 

to claim ineffective assistance of trial counsel on direct appeal.  See generally 

Stewart v. Crosby, 880 So.2d 529, 532 (Fla. 2004) (Pariente, J., specially 

concurring). 

Rather than detailing how appellate counsel’s performance was deficient, 

and rather than explaining how that deficient performance prejudiced him, 

Petitioner simply claims fundamental error.  Compare Petition, p. 34 (“The error is 
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fundamental and without this error, the state would have been limited to seeking a 

life sentence.”), with Hitchcock v. State, 991 So.2d 337, 346 (Fla. 2008) (“In order 

to prove ineffective assistance of counsel, Hitchcock must demonstrate both that 

counsel’s performance was deficient and that the deficiency caused prejudice.”). 

As with the previous claims of ineffective assistance, Petitioner fails to 

engage in any Strickland analysis and simply claims fundamental error – all 

without an adequate showing of how the conviction and sentence of death could 

not have been obtained without the assistance of the purported error. 

As noted above, a claim of fundamental error without any discussion of 

deficient performance and resulting prejudice appears to be nothing more than an 

attempt to use a petition as a second or substitute appeal.  See Breedlove, 595 

So.2d at 10; see also Blanco, 507 So.2d at 1384. 

With regard to the actual claim of fundamental error, Petitioner fails to 

demonstrate how it has merit, a likelihood of success, and support from the actual 

record in the case — an important failure considering Petitioner pled guilty and 

waived a penalty-phase jury.  See Sanchez-Torres, 130 So.3d at 664 (“Sanchez-

Torres pled guilty to first-degree murder and armed robbery.  After he 

subsequently waived a penalty-phase jury. . . .”); see also Nixon, 932 So.2d at 1023 

(“Appellate counsel cannot be ineffective for failing to raise an issue that has not 
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been preserved for appeal, that is not fundamental error, and that would not be 

supported by the record.”); Mullens, 197 So.3d at 40. 

And as with the presumption of life claim, Petitioner relies on the relatively 

recent decisions in Hurst v. Florida and Hurst v. State for support.  Yet, appellate 

counsel cannot be considered ineffective for failing to claim fundamental error on 

the basis of a case that had not been decided at the time of the direct appeal.  See 

Johnson, 837 So.2d at 346, citing Downs, 740 So.2d at 518. 

In essence, Petitioner appears to present nothing more than a novel claim of 

fundamental error — initially packaged as ineffective assistance of trial counsel 

and then repackaged as a claim of ineffective assistance of appellate counsel.  See 

generally Wright, 857 So.2d at 876-77, citing Kennedy, 547 So.2d at 913. 

As proof of a repackaged claim, Petitioner seeks an inappropriate remedy:  

remand for a life sentence.  Compare Petition, p. 34 (“This case should be 

remanded to the circuit court with directions to sentence the Defendant to life.”), 

with Marrero, 967 So.2d at 936, citing Wilson, 474 So.2d at 1163 (“When a claim 

of ineffective assistance of appellate counsel is successful, the remedy is to award 

the petitioner a new appeal in order that the appellate court may determine the 

merits of an issue that should have been raised in the original direct appeal.”). 

 Given these considerations, this claim looks like nothing more than a 

camouflaged attempt at a second appeal and/or a post-conviction claim of 
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ineffective assistance of trial counsel.  See Rutherford, supra; see also Freeman, 

761 So.2d at 1069 (“[I]neffective assistance of appellate counsel may not be used 

as a disguise to raise issues which should have been raised on direct appeal or in a 

postconviction motion.”). 

Conclusion.  Petitioner fails to meet his burden of establishing that appellate 

counsel provided ineffective assistance on direct appeal.  In short, Petitioner fails 

to demonstrate either deficient performance or prejudice.  Although he relies upon 

a claim of fundamental error, Petitioner does not establish how appellate counsel 

provided ineffective assistance by failing to argue that, without the purported error, 

the adjudication of guilt and sentence of death could not have been obtained.  

Therefore, this Court should deny the ineffective assistance claim regarding the 

opportunity for the grand jury to consider any aggravating factors or mitigating 

circumstances. 

Defective Indictment — Aggravating Factors as Essential Elements 

Claim.  Petitioner argues that, because it failed to include aggravating 

factors as essential elements of the crime of capital first-degree murder, the 

indictment did not expose Petitioner to a possible sentence of death.  According to 

Petitioner, after this Court’s decision in Hurst v. State, its prior decisions in Vining 

v. State, 637 So.2d 921 (Fla. 1994), Winkles v. State, 894 So.2d 842 (Fla. 2005), 
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and Doorbal v. State, 837 So.2d 940 (Fla. 2003) are no longer good law; 

additionally, this Court’s decision in Foster is deeply flawed and wrongly decided. 

Rule 3.140(o).   

No indictment or information, or any count thereof, shall be 
dismissed or judgment arrested, or new trial granted on account of any 
defect in the form of the indictment or information or of misjoinder of 
offenses or for any cause whatsoever, unless the court shall be of the 
opinion that the indictment or information is so vague, indistinct, and 
indefinite as to mislead the accused and embarrass him or her in the 
preparation of a defense or expose the accused after conviction or 
acquittal to substantial danger of a new prosecution for the same 
offense.   

 
Fla. R. Crim. P. 3.140(o). 

Due process.  “Due process of law requires the State to allege every 

essential element when charging a violation of law to provide the accused with 

sufficient notice of the allegations against him.”  Price v. State, 995 So.2d 401, 404 

(Fla. 2008). 

 Following the statute.  “For an information to sufficiently charge a crime it 

must follow the statute, clearly charge each of the essential elements, and 

sufficiently advise the accused of the specific crime with which he is charged.”  

Price, 995 So.2d at 404, citing Rosin v. Anderson, 21 So.2d 143, 144 (Fla. 1945). 

 “Courts should uphold indictments and informations if they are in 

substantial compliance with the statutory requirements.”  Price, 995 So.2d at 405 

(Fla. 2008), citing Barrentine v. State, 72 So. 280, 282 (Fla. 1916). 
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 “[T]he failure to include an essential element of a crime does not necessarily 

render an indictment so defective that it will not support a judgment of conviction 

when the indictment references a specific section of the criminal code which 

sufficiently details all the elements of the offense.”  DuBoise v. State, 520 So.2d 

260, 265 (Fla. 1988), citing McClamrock v. State, 374 So.2d 1076 (Fla. 2d DCA 

1979). 

Deficient charging documents are rare.  “[B]ecause the legislature has the 

primary authority for defining crimes, it will be the rare instance that an 

information tracking the language of the statute defining the crime will be found to 

be insufficient to put the accused on notice of the misconduct charged.”  Chicone 

v. State, 684 So.2d 736, 744 (Fla. 1996), superseded by statute on other grounds. 

Liberal discovery decreases risk of Due Process violations.   

With the advent of Florida’s liberal discovery rules in criminal 
cases, along with the availability of a statement of particulars, a 
defendant is no longer forced to obtain information about the charge 
only from the charging document.  While these discovery tools 
generally cannot cure a fatally vague charging document, they do 
reduce the danger of a defendant’s being in doubt as to the specifics of 
his alleged wrongdoing or of his being subjected to a new charge 
arising from the same act.  In other words, an information is legally 
sufficient if it expresses the elements of the offense charged in such a 
way that the accused is neither misled or embarrassed in the 
preparation of his defense nor exposed to double jeopardy.   

 
State v. Dilworth, 397 So.2d 292, 294 (Fla. 1981). 
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Actual prejudice required.  “Generally, the test for granting relief based on 

a defect in the information is actual prejudice to the fairness of the trial.”  

Weatherspoon v. State, 214 So.3d 578, 584 (Fla. 2017), citing Price, 995 So.2d at 

404. 

First-degree murder.  “[A] charge of premeditated murder in the 

indictment is sufficient for the State to proceed under either the theory of first-

degree premeditated murder or felony murder.”  Weatherspoon, 214 So.3d at 584, 

citing Sloan v. State, 69 So. 871, 872 (Fla. 1915). 

 Analysis.  In order to charge a capital offense, a grand jury indictment need 

not include aggravating factors as essential elements of the crime of capital first-

degree murder.  Even if it did, Petitioner’s conviction for a prior capital felony 

means that no error occurred in this case. 

With regard to the purported defect in the charging instrument, Petitioner 

dismisses any view that the sole “purpose of an indictment is to provide the 

accused with sufficient notice of the nature and cause of the offense charged.”  

Miller v. State, 42 So.3d 204, 215 (Fla. 2010), citing art. I, § 16, Fla. Const.; see 

also Petition, p. 21 (“What the State misapprehends is the fact the grand jury’s 

duty is not to provide notice to an accused.  Notice is the ancillary by-product of 

the grand jury process.”). 
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Viewing the grand jury as primarily a “deliberative body,” Petitioner 

suggests that a grand jury performs a dual function in capital cases:  a decision as 

to the appropriateness of death (primary function); and, notice of the exposure to 

the death penalty (ancillary function).  See Petition, p. 21 (“The grand jury is a 

deliberative body. . . .”); see also id.at 12, quoting Sampson, 245 F. Supp. 2d at 

333 (“[A] grand jury must agree with the Department of Justice that it is 

permissible and appropriate that a defendant be exposed to the death penalty and 

give him notice in the indictment of the alleged grounds for imposing it.”). 

Focusing on the deliberative function of a grand jury, Petitioner does not 

allege that the indictment fails to track the language of the statute or that he 

suffered any harm from a lack of notice regarding the charge and sentence he 

faced.  Petition, p. 21; see also Price, 995 So.2d at 404; see also Weatherspoon, 

214 So.3d at 584. 

According to Petitioner, the statute itself is deficient.  See Petition, pp. 10-11 

(“The inescapable conclusion one gleans from the decisions cited here is that a 

death penalty statute meeting constitutional muster would require the legislature 

create the heretofore non-existent crime of ‘aggravated first degree murder,’ i.e. 

murder with an aggravator.”).  Therefore, any indictment that tracks the statute is 

necessarily deficient as well.  See Petition, p. 11 (“A citizen cannot be prosecuted 

for a non-existent crime.”). 
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When reviewing the voluntariness of Petitioner’s plea, however, this Court 

found no basis for any claim of actual prejudice — noting that the record on direct 

appeal does not support any argument that Petitioner failed to understand the 

charges and consequences he faced, to wit:  first-degree murder (whether 

premeditated or felony) and death.  See Sanchez-Torres at 668-73.   

Nonetheless, Petitioner sidesteps any Fifth Amendment due process analysis 

associated with article I, section 16(a) of the Florida Constitution (“In all criminal 

prosecutions the accused shall, upon demand, be informed of the nature and cause 

of the accusation.”). 

In its place, Petitioner suggests that the Sixth Amendment right to jury trial 

has post-Hurst implications for article I, section 15(a) (“No person shall be tried 

for capital crime without presentment or indictment by a grand jury.”).7  See 

Petition, p. 11 (“[W]e now know what the Court characterized (as did the 

legislature) as ‘circumstances’ now must be ‘elements’ of the offense, and 

therefore fall under the requirements of Article I, Section 15(a) and the panoply of 

U.S. Supreme Court cases requiring elements be announced by statute, alleged in 

an indictment and proved beyond a reasonable doubt to a jury.”). 

                                                           
7 Petitioner also argues that previous efforts to solve Eighth Amendment problems 
led to the creation of Sixth Amendment problems identified in Hurst.  See Petition, 
p. 7 (“The post-Furman legislative efforts in Florida may have solved an Eighth 
Amendment problem and in its place created a Sixth Amendment problem.”). 
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By referencing the “panoply of U.S. Supreme Court cases requiring 

elements be … alleged in an indictment,” Petitioner appears to suggest that the 

Indictment Clause of the Fifth Amendment (“No person shall be held to answer for 

a capital, or otherwise infamous crime, unless on a presentment or indictment of a 

Grand Jury. . . .”) applies to Florida.  However, that is not the case.  See Gosa v. 

Mayden, 413 U.S. 665, 668 n.1 (1973), citing Hurtado v. California, 110 U.S. 516 

(1884) (“The Court, of course, has not yet held the indictment requirement of the 

Fifth Amendment to be binding upon the States.”).8 

That aside, Petitioner essentially argues that this Court should interpret 

Florida’s article I, section 15(a) grand jury requirement in the same way that 

federal courts have interpreted the Indictment Clause of the Fifth Amendment.  See 

Petition, pp. 7-8 (“The courts have now intervened and invalidated the 

unconstitutional intrusions into the province of juries. . . .  The same cannot be said 

for the province of the grand jury in Florida however.”); see also id.at 12 (“Even 

before Hurst, the federal courts were applying Ring to the Federal Death Penalty 

Act.”). 

                                                           
8 Petitioner does mention Hurtado, but only in the following footnote:  “Lest 
anyone forget, the Hurtado decision finding there is no incorporation of the federal 
constitutional right to grand jury is based on the California’s [sic] 19th Century 
determination not to use grand juries.  See, Hurtado v. California, 110 U.S. 516 
(1884).”  Petition, p. 28. 
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For support, Petitioner cites cases holding that Apprendi and Ring require 

that grand jury indictments in federal capital cases include aggravating factors.  See 

Petition, pp. 12-13; see, e.g., United States v. Robinson, 367 F.3d 278, 284 (5th 

Cir. 2004) (“Ring’s Sixth Amendment holding applies with equal force in the 

context of a Fifth Amendment Indictment Clause challenge, even though the 

Supreme Court has yet to hold as much in a capital case.  As a result, the 

government is required to charge, by indictment, the statutory aggravating factors 

it intends to prove to render a defendant eligible for the death penalty, and its 

failure to do so in this case is constitutional error.”). 

Because Hurst is the natural progression of Apprendi and Ring, Petitioner 

argues that grand jury indictments in Florida capital cases must include 

aggravating factors as well.  See Petition, p. 10 (“If an element is ‘whatever is in 

law essential to the punishment sought to be inflicted,’ then the failure to allege 

what the Florida Legislature alternatively refers to as ‘circumstances’ and now 

‘factors’ in an indictment and even more fundamentally failing to submit those 

very same elements (or circumstances … or factors) to a grand jury makes the 

underlying indictments fatally flawed to the extent the State of Florida sought and 

still seeks to use them as a vehicle to pursue the death penalty.”). 

In making this argument, however, Petitioner never addresses this Court’s 

decision in Foster, which unequivocally rejects any claim that, post-Hurst, the 
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crime of “capital first-degree murder” now includes aggravating factors as 

essential elements.9  See Foster v. State, 258 So.3d 1248, 1251-52 (Fla. 2018), 

reh’g denied, No. SC18-860, 2019 WL 76862 (Fla. Jan. 2, 2019): 

[U]nder Florida law, there is no crime expressly termed “capital first-
degree murder.”  Florida law prohibits first-degree murder, which is, 
by definition, a capital crime.  This distinction, while subtle, is 
essential, because contrary to Foster’s argument, it is not the Hurst[, 
202 So.3d 40,] findings that establish first-degree murder as a capital 
crime for which the death penalty may be imposed.  Rather, in 
Florida, first-degree murder is, by its very definition, a capital felony. 
 
Instead of addressing the holding of Foster, Petitioner attempts to 

distinguish the case by arguing that it involves a Fifth Amendment due process 

challenge, not a Sixth Amendment right to jury trial claim.  See Petition pp. 33-34 

(“Foster analyzes the issue as one of due process, as this is the only argument put 

forth by the petitioner in that case.  Foster may very well be a solid decision if 

there was only a Fifth Amendment.  This existence of the Sixth Amendment is why 

Foster does not control here and it more broadly makes Foster irrelevant. . . .  

Apprendi, Ring, and Hurst are all based on a Sixth Amendment analysis, which 

makes the argument put forth in Foster all the more confusing.”). 

                                                           
9 Although Foster involved the role of guilt-phase and penalty-phase juries, it 
applies with equal force when identifying the elements of the first-degree murder 
necessary for grand jury presentment.  See Foster v. State, 258 So.3d 1248, 1252 
(Fla. 2018) (“[T]he Hurst penalty phase findings are not elements of the capital 
felony of first-degree murder.”). 
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Yet, even if this Court holds that, due to the Sixth Amendment ramifications 

of Hurst, article I, section 15(a) of the Florida Constitution now requires that grand 

juries find aggravators in capital cases, Petitioner has a conviction for a prior 

capital felony.  See Sanchez-Torres at 667.  Therefore, no error could have 

occurred.  See Alleyne v. United States, 570 U.S. 99, 111 n.1 (2013), citing 

Almendarez-Torres v. United States, 523 U.S. 224 (1998) (prior convictions are “a 

narrow exception” to the Sixth Amendment requirement that defendants have a 

right to have a jury find facts which expose a defendant to a greater punishment); 

see also United States v. Higgs, 353 F.3d 281, 304 (4th Cir. 2003) (“[W]hile 

statutory aggravators must be alleged in the indictment, submitted to the jury, and 

proven beyond a reasonable doubt, current Supreme Court jurisprudence excepts 

from this mandate the fact of a prior conviction.”). 

Conclusion.  Given this Court’s controlling decision in Foster, Petitioner’s 

claim of a defective indictment, based on an argument that the essential elements 

of capital first-degree murder necessarily include aggravating factors, “has no 

merit.”  See Thompson v. State, 261 So.3d 1255 (Fla. 2019), citing Foster 

(explaining why the “elements of ‘capital first-degree murder’” argument derived 

from Hurst and the legislation implementing Hurst “has no merit”); see also 

Duckett v. State, 260 So.3d 230, 231 (Fla. 2018), cert. denied sub nom. Duckett v. 

Fla. (U.S. June 10, 2019) (same); Finney v. State, 260 So.3d 231 (Fla. 2018) 
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(same).  Put simply, first degree murder is already a capital offense.  Therefore, a 

grand jury need not find murder simpliciter plus at least one aggravator in order for 

a defendant to be eligible for a death sentence in Florida. 

 

 

CONCLUSION 

Based on the foregoing arguments and authorities, Respondents, the State of 

Florida, respectfully requests that this Court deny the petition. 
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