
IN THE SUPREME COURT OF FLORIDA 

 

 

ROBERT JOE LONG 

a.k.a. BOBBY JOE LONG 

 

Petitioner, CASE NO. SC19-752 

L.T. No. 84-CF-13346A 

v.  

  

MARK S. INCH,  DEATH WARRANT SIGNED 

Secretary Florida  EXECUTION SCHEDULED FOR 

Department of Corrections, May 23, 2019 AT 6:00 PM 

  

Respondent.  

___________________________/ 

 

MOTION TO DISMISS PETITION FOR WRIT OF HABEAS CORPUS 

 

COMES NOW, the State of Florida, by and through the 

undersigned attorneys, and hereby request that this Honorable 

Court dismiss Petitioner Long’s habeas petition filed on May 9, 

2019, and in support thereof, states the following: 

Long’s petition for writ of habeas corpus re-raises numerous 

issues that were raised during Long’s direct appeal, as well as 

ineffective assistance of appellate counsel claims relating to his 

direct appeal that should have been raised previously. This Court 

has held that “[h]abeas corpus is not to be used for additional 

appeals of issues that could have been, should have been, or were 

raised on appeal or in other postconviction motions.” Schoenwetter 

v. State, 46 So. 3d 535, 562 (Fla. 2010) (quoting Mills v. Dugger, 

559 So. 2d 578, 579 (Fla. 1990)). 

Long’s claims requesting reconsideration of the issues 
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already decided on direct appeal are untimely and procedurally 

barred. Id.; Diaz v. State, 132 So. 3d 93, 123 (Fla. 2013) (“Habeas 

proceedings simply do not afford an opportunity to relitigate such 

claims.); Rodriguez v. State, 39 So. 3d 275, 295 (Fla. 2010) (“As 

to the last claim, that this Court performed an improper harmless 

error analysis on direct appeal, this claim is an improper attempt 

to relitigate a claim we have already rejected.”). Habeas corpus 

is not a second appeal, nor can it be used to relitigate issues 

that were previously raised on direct appeal. Breedlove v. 

Singletary, 595 So. 2d 8, 10 (Fla. 1992). 

In addition, Long’s claims relating to his alleged 

ineffective assistance of appellate counsel are all claims which 

should have been, and could have been, raised during his original 

rule 3.851 appeal. Pursuant to Florida Rule of Criminal Procedure 

3.851(d)(3), a petition for writ of habeas corpus shall be filed 

simultaneously with the initial brief filed on behalf of a capital 

prisoner in the appeal of the circuit court's order on the initial 

motion for postconviction relief. Long never filed a petition for 

writ of habeas corpus when he appealed the denial of his original 

rule 3.851 motion. There is absolutely no valid reason to justify 

why Long waited a decade to now file his ineffective assistance of 

appellate counsel claims other than to delay his execution. Even 

if he had provided a valid reason, there are no recognized 
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exceptions to untimely filed habeas petitions. See Griffin v. 

McCollum, 22 So. 3d 67 (Fla. 2009). 

It was altogether improper for Long to file a habeas petition, 

for the first time, during his third successive postconviction 

proceeding. Ford v. State, 168 So. 3d 224 (Fla. 2015) (“We reject 

Ford's invitation to establish a new exception allowing a defendant 

to file a habeas petition for the first time in a successive 

postconviction proceeding.”). Accordingly, his petition must be 

dismissed as untimely and procedurally barred. Parker v. Dugger, 

550 So. 2d 459, 460 (Fla. 1989) (“[H]abeas corpus petitions are 

not to be used for additional appeals on questions which could 

have been, should have been, or were raised on appeal or in a rule 

3.850 motion, or on matters that were not objected to at trial.”). 

 To the extent that Long raises any claims allegedly based on 

more recent events, these issues are not properly raised in a 

habeas corpus petition, and his petition is nevertheless untimely. 

Long’s challenge to his federal attorneys and clemency attorney 

having access to readable transcripts is clearly not an issue to 

be resolved in a habeas petition. Under this Court’s established 

precedent, habeas petitions are reserved to challenge the 

effectiveness of appellate counsel. See Davis v. State, 789 So. 2d 

978, 981 (Fla. 2001) (reiterating that state habeas corpus 

proceedings are the vehicle to advance claims of ineffective 
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assistance of appellate counsel). Any complaint regarding the 

transcripts involved in Long’s 1989 resentencing hearing is 

altogether untimely and improperly raised in his postconviction 

proceedings. 

In addition, while Long claims that this issue should be 

remanded for a hearing in circuit court, Long never raised the 

issue while he was in circuit court, nor did he raise this issue 

in this successive rule 3.851 motion. Remanding this case to the 

lower court would serve no purpose but to inject unjustifiable 

delay in executing Long’s lawful sentence. See Art. I, § 16, Fla. 

Const. (b) (10) (Crime victims have “[t]he right to proceedings 

free from unreasonable delay, and to a prompt and final conclusion 

of the case and any related post-judgment proceedings.”). 

To the extent that Long is challenging his clemency 

proceedings, clemency proceedings are not part of the trial -- or 

even of the adjudicatory process. They do not determine the guilt 

or innocence of the defendant and are not intended to enhance the 

reliability of the trial process. Rather, they are conducted by 

the executive branch, independent of judicial review. Ohio Adult 

Parole Auth. v. Woodard, 523 U.S. 272, 284 (1998) (citing 

Greenholtz v. Inmates of Neb. Penal and Corr. Complex, 442 U.S. 1, 

7-8 (1979)); Bundy v. Dugger, 850 F.2d 1402, 1424 (11th Cir. 1988) 

(explaining that Eighth Amendment concerns focus on the judicial 
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processes of trial and appellate review and not discretionary 

processes such as clemency). Again, it is improper to raise this 

issue in a habeas petition. Further, yesterday evening, Long filed 

a 42 U.S.C. § 1983 complaint in the United States District Court, 

Northern District of Florida challenging his clemency proceeding. 

Any challenge regarding Long’s clemency or his 1989 resentencing 

transcripts is improperly raised in his state habeas proceeding. 

Long’s pleading is an attempt to circumvent the well-

established rules governing postconviction proceedings in capital 

cases.   The habeas should be dismissed as an abuse of process, as 

it is untimely, and procedurally barred. 
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WHEREFORE, the State respectfully requests that this 

Honorable Court dismiss the unauthorized Petition for Writ of 

Habeas Corpus. 

Respectfully submitted, 

 

ASHLEY MOODY 

ATTORNEY GENERAL 

STATE OF FLORIDA 

 

 /s/ Stephen D. Ake  

STEPHEN D. AKE 

Senior Assistant Attorney General 

Florida Bar No. 0014087 

 

 /s/ Christina Z. Pacheco  

CHRISTINA Z. PACHECO 

Assistant Attorney General 

Florida Bar No.: 71300 

 

Office of the Attorney General 

3507 East Frontage Road, Suite 200 

Tampa, Florida 33607-7013 

Telephone: (813) 287-7910 

Facsimile: (813) 281-5501 

stephen.ake@myfloridalegal.com 

christina.pacheco@myfloridalegal.com 

E-Service: capapp@myfloridalegal.com  

 

COUNSEL FOR RESPONDENT 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on this 9th day of May, 2019, I 

electronically filed the foregoing with the Clerk of the Court by 

using the e-filing portal which will send a notice of electronic 

filing to the following: Robert A. Norgard, Esq. and Andrea M. 

Norgard, Esq., Post Office Box 811, Bartow, Florida 33831, 

norgardlaw@verizon.net; and the Florida Supreme Court, 

warrant@flcourts.org.  

 /s/ Stephen D. Ake  

COUNSEL FOR RESPONDENT 

 

CERTIFICATE OF FONT COMPLIANCE 

 

I HEREBY CERTIFY that the size and style of type used in this 

response is 12-point Courier New, in compliance with Fla. R. App. 

P. 9.100(l). 

 

 /s/ Stephen D. Ake  

COUNSEL FOR RESPONDENT 


