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IN THE SUPREME COURT OF FLORIDA 
 
MARVIN CANNON, 
 
     Appellant,      CASE NO. SC19-84 
v.          
 
STATE OF FLORIDA, 

Appellee.  

______________________________/  

 APPELLANT’S RESPONSE TO APPELLEE’S MOTION FOR 
REHEARING/CLARIFICATION 

 COMES NOW, the Appellant, Marvin Cannon, by and through undersigned 

counsel, respectfully submits this Response to the Appellee’s Motion for 

Rehearing/Clarification or For Remand for Reconsideration in Light of State v. 

Poole (“State’s Motion”). Appellant responds as follows: 

Procedural History 

1. Mr. Cannon filed his Motion to Vacate Judgment of Conviction and Sentence 

on May 16, 2017. PCR 3451. Claim Five attacked Mr. Cannon’s death sentence as 

unconstitutional in light of Hurst v. Florida, 136 S. Ct. 616 (2016) and Hurst v. State, 

202 So. 3d 40 (Fla. 2016) as violating the Fifth, Sixth, Eighth, and Fourteenth 

Amendments of the United States Constitution and corresponding provisions of the 

 
1 Postconviction Record on appeal is comprised of one volume containing 1169 pages.  
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Florida Constitution. Mr. Cannon further argued that he was entitled to retroactive 

application of Hurst v. State because his sentence became final after the Supreme 

Court of the United States issued its opinion in Ring v. Arizona, 536 U.S. 584 (2002). 

See Mosely v. State, 209 So. 3d 1248 (Fla. 2016); James v. State, 615 So. 2d 668 

(Fla. 1993). 

2. The State filed its response to the Motion to Vacate Judgment and Sentence 

on July 17, 2017. PCR 437. Claims Four and Seven of the State’s response address 

the Hurst issue. PCR 466, 472. The State titled claim 7 as, “Claim 7—Cannon is 

entitled to a new penalty phase under Hurst.” The State conceded that Mr. Cannon 

was entitled to a new sentencing hearing, stating, “the State does not object to this 

court granting Cannon a new penalty phase.” PCR 472.  

3. On August 17, 2017 the circuit court issued an Order to Show Cause wherein 

both parties were directed to respond to the court’s inquiry of “why the Hurst claim 

raised in Defendant’s Motion to Vacate Judgment should not be granted and the case 

reassigned for a new penalty phase if the State concedes that Defendant is entitled 

to Hurst relief.” PCR 484. In its response dated August 30, 2017, the State once 

again conceded and stated directly that “[Mr.] Cannon is entitled to a new penalty 

phase.” PCR 490. 
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4. At a telephonic status conference on October 16, 2017 the State yet again 

conceded that Mr. Cannon had a right to a new sentencing hearing and argued that 

many of his postconviction claims were therefore moot. PCR 519. 

5. At the case management conference held on November 27, 2017, the State 

argued that since Mr. Cannon was entitled to Hurst relief, his penalty phase claims 

did not need to be set for an evidentiary hearing. PCR 597. The court agreed and Mr. 

Cannon was precluded from presenting any evidence of his penalty phase claims, 

including a claim of intellectual disability. To this day the circuit court has not 

permitted Mr. Cannon to present evidence on these claims.2 See Case Management 

Order and Notice of Evidentiary Hearing, rendered December 27, 2017. PCR 618-

619.  

6. On November 8, 2018 the circuit court issued its order on the Motion to 

Vacate Judgment and Sentence. PCR 762. The court granted claim five (Hurst) of 

Mr. Cannon’s motion and vacated his death sentence. PCR 763. In its order, the court 

stated, “Notice of appeal must be filed within 30 days of the date of this order to 

preserve the right to appeal”. PCR 769. Moreover, the court denied Mr. Cannon’s 

 
2 The trial court denied an evidentiary hearing on three claims that it later denied as moot in light of Hurst relief. 
They include Claim 2—Trial counsel was ineffective for allowing pervasive religious themes in favor of the death 
penalty to infect Mr. Cannon’s trial during both the guilt and penalty phases, and this ineffective assistance 
prejudiced Mr. Cannon.; Claim 3—Mr. Cannon is intellectually disabled, thus his execution is prohibited under the 
Eighth and Fourteenth Amendments of the United States Constitution. Additionally, trial counsel was ineffective in 
violation of the Sixth, Eighth, and Fourteenth Amendments for failing to investigate, develop and present Mr. 
Cannon’s intellectual disability as a bar to execution and as mitigation in the penalty phase.; Claim 4—Trial counsel 
was ineffective during the penalty phase of Mr. Cannon’s trial for failing to investigate and present mitigation, thus 
denying Mr. Cannon his rights under the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States 
Constitution.  
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penalty phase claims having rendered them “moot because he is entitled to a new 

penalty phase.” PCR 763.       

7. On December 6, 2018, Mr. Cannon filed a timely Notice of Appeal to this 

Court. PCR 983. In his Statement of Judicial Acts to be Reviewed, Mr. Cannon listed 

“The November 8, 2018 denial by the Circuit Court of guilt phase claims in his 

motion to Vacate Judgment and Sentence,” thus providing notice to the Court and to 

the State. PCR 992.  

8. The State did not cross-appeal the circuit court’s grant of a new penalty 

phase based upon Hurst v. State.  

9. The State’s time to file a cross-appeal expired on December 21, 2018. Fla. R. 

App. P. 9.140(c)(3).  

10.  As a result, the circuit court’s order vacating Mr. Cannon’s death sentence 

and granting him a new penalty phase became final on December 21, 2018.  

Argument 

First, pursuant to Fla. R. Crim. P. 3.851(f)(8), “[a]ny party may appeal a final 

order entered on the defendant’s motion for rule 3.851,” within 30 days of the 

rendition of the order. “Failure to invoke the jurisdiction of any such court within 

the time prescribed by such rules shall divest such court of jurisdiction to review 

such cause.”  Section 59.081(2), Florida Statutes; see also Dibble v. Dibble, 377 So. 



5 
 

2d 1001, 1003 (Fla. 3rd DCA 1979); Donin v. Goss, 69 So. 2d 316, 318 (Fla. 1954) 

(“[A] principle so well settled that no citation of authority is required, is that 

jurisdiction cannot be conferred on this Court by consent. Unless an appeal is taken 

within the prescribed time, this Court has no jurisdiction whatsoever.”); Lanson v. 

Reid, -- So. 3d – 2019 WL 1051383 *1 (Fla. 3rd DCA 2019) (Appellant failed to file 

a notice of appeal on time and thus the court lacked jurisdiction to review the circuit 

court order); Bastor v. Osborne, 983 So. 2d 1198, 1202 n.8 (Fla. 2nd DCA 2008) 

(court does not have jurisdiction to review the circuit court order addressing amount 

of fees because no notice of appeal was filed relative to that order thus “we are 

without jurisdiction to review it.”). Thus, this Court does not have jurisdiction to 

hear any of the issues raised in the State’s Motion for Rehearing/Clarification and 

does not have jurisdiction to re-instate his death sentence.  

“Contemporaneous objection and procedural default rules apply not only to 

defendants, but also to the State.” Cannady v. State, 620 So. 2d 165, 170 (Fla. 1993). 

The State did not appeal Mr. Cannon’s penalty phase relief but rather conceded at 

every stage that he was entitled to the same relief that the State now seeks to relitigate 

in a motion for rehearing. The State acknowledged as much in its Motion. See State’s 

Motion at 5. However, when the State failed to appeal the circuit court’s order 

vacating Mr. Cannon’s death sentence, it resulted in a voluntary dismissal of the 

appeal: i.e., a waiver. Since the time to appeal the circuit court’s order granting relief 
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has passed, the order vacating Mr. Cannon’s death sentence and granting him a new 

penalty phase is final and cannot be rescinded. Therefore, the State’s request to 

reinstate Mr. Cannon’s death sentence is improper. See Scott v. State, 283 So. 3d 

1280 (Fla. 4th DCA 2019) (citing Simmons v. State, 274 So. 3d 468 (Fla. 1st DCA 

2019); see also United States v. Ardley, 242 F.3d 989 (11th Cir. 2001) (issue not 

timely raised in briefs was deemed abandoned); United States v. Dockery, 401 F.3d 

1261, 1263 (11th Cir. 2005) (Apprendi issue not raised in initial brief thus defendant 

not entitled to retroactive relief under U.S. v. Booker, 543 U.S. 220 (2005)).  

This case is distinct from State v. Poole, SC17-1975, 2020 WL 370302 (Jan. 

23, 2020) because here, the State did not challenge Mr. Cannon’s Hurst relief. In 

Poole, the State filed a Notice of Appeal challenging the circuit court’s order 

granting Poole a new penalty phase based on Hurst. Thus, this Court had Poole’s 

Hurst claim squarely before it and the benefit of briefing on the issue. There is no 

such appeal here. In this case, the State conceded several times that Mr. Cannon is 

entitled to Hurst relief and did not appeal the issue. Mr. Cannon’s penalty phase 

relief is final, and the rules of procedural default prevent the State from trying to 

challenge that order now. Armstrong v. State, 148 So. 3d 127, 128 (Fla. 2d DCA 

2014) (“When no appeal is filed, finality occurs thirty days after rendition of the 

judgment and sentence, which is the date on which the time for filing the notice of 

appeal expires.”) 
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Second, the State’s Motion was filed pursuant to Florida Rules of Appellate 

Procedure Rule 9.330(a). This rule states, in pertinent part, that a motion for 

rehearing “shall not present issues not previously raised in the proceeding.” Fla. R. 

App. P. 9.330 (a)(2)(A). 

Case law makes clear that “no new ground or position may be assumed in a 

petition for rehearing.” Corp. Group Serv., Inc. v. Lymberis, 146 So. 2d 745, 748 

(Fla. 1962); see also Price Wise Buying Group v. Nuzum, 343 So. 2d 115, 117 (Fla. 

1st DCA 1977) (“We cannot consider an issue which is raised for the first time in 

the petition for rehearing.”); Sarmiento v. State, 371 So. 2d 1047 (Fla. 3d DCA 

1979), approved, 397 So. 2d 643 (Fla. 1981) (rehearing denied where issue raised 

for first time on motion for rehearing); Cartee v. Florida Department of Health & 

Rehabilitative Services, 354 So. 2d 81 (Fla. 1st DCA 1977) (rehearing denied where 

argument based on United States Supreme Court opinions not advanced until 

rehearing); Sag Harbour Marine, Inc. v. Fickett, 484 So. 2d 1250, 1256 (Fla. 1st 

DCA 1985) (“It has been repeatedly held that a party cannot present arguments in a 

motion for rehearing that have not been presented to the court in the appellate briefs 

or oral argument.”); Jaworski v. State, 804 So. 2d 415, 419 (Fla. 4th DCA 2001), on 

reh’g (Dec. 26, 2001) (“Generally issues not raised in a party’s brief(s) are deemed 

waived and may not be considered for the first time in a motion for rehearing.”).  
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The relief sought in the State’s Motion was not previously raised in the 

appellate proceeding before this Court. In fact, the State admits that it conceded Mr. 

Cannon is entitled to a new penalty phase – the exact opposite of the position it now 

takes in its Motion. See State’s Motion at 4. Therefore, this Court should deny the 

State’s Motion as the State may not use a motion for rehearing to raise new issues 

or arguments not preserved on appeal, nor may it now take a contradictory position 

to the one it assumed below. 

Filing a motion for rehearing which raises a new ground is an abuse of Rule 

9.330. The Fourth District Court of Appeal has held:    

Because it is the “exception to the norm,” a motion for rehearing filed 
under Florida Rule of Appellate Procedure 9.330 “should be done under 
very limited circumstances.” Lawyers Title Ins. Corp. v. Reitzes, 631 
So. 2d 1100, 1101 (Fla. 4th DCA 1993). “The proper function of a 
[motion] for rehearing is to present to the court in clear and concise 
terms some point that it overlooked or failed to consider; only this 
and nothing more.” Dep’t of Revenue v. Leadership House., Inc., 322 
So.2d 7, 9 (Fla. 1975) (quoting Tex. Co. v. Davidson, 76 Fla. 478, 80 
So. 558, 559 (Fla. 1918)). A motion for rehearing is “strictly limited to 
calling [the Court's] attention—without argument—to something ... 
obviously overlooked or misapprehended” and “is not a vehicle for 
counsel or the party to continue its attempts at advocacy.” Goter v. 
Brown, 682 So. 2d 155, 158 (Fla. 4th DCA 1996) (emphasis added). 
 

Dabbs v. State, 230 So. 3d 475, 476 (Fla. 4th DCA 2017). In its motion, the State 

does not raise any issue that this Court has overlooked or failed to consider. Instead, 

the State improperly raised a new issue and argument for the first time. “[A] new 

issue raised for the first time in a motion for rehearing is improper under Rule 9.330, 
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and this Court will not entertain this new argument on rehearing.” Gonzalez v. State, 

208 So. 3d 143, 149 (Fla. 3d DCA 2016); see also Cleveland v. State, 887 So. 2d 

362, 364 (Fla. 5th DCA 2004) (“the State impermissibly attempts to raise a new 

argument in its notice of supplemental authority and petition for rehearing.”).  

Third, Rule 9.330 states that a motion for clarification shall state with 

particularity “the points of law of fact in the court’s order or decision that … are in 

need of clarification.” Fla. R. App. P. 9.330 (a)(2)(B) (emphasis added). This Court’s 

February 13, 2020 opinion does not address – in law or fact – Mr. Cannon’s Hurst 

relief or anything else pertaining to his sentencing/penalty phase issues. Therefore, 

there is nothing in this Court’s opinion for the State to seek to clarify.  

Lastly, the trial court is without authority to reconsider its final order vacating 

Mr. Cannon’s death sentence. Florida courts have held that the exercise of a court’s 

inherent authority to rescind or vacate an order is limited to non-final orders. See 

Taylor v. State, 140 So. 3d 526, 529 (Fla. 2014) (“[A]n order disposing of a 

postconviction motion which partially denies and partially grants relief is a final 

order for purposes of appeal, even if the relief granted requires subsequent action in 

the underlying case, such as resentencing.”); Planned Parenthood of Greater 

Orlando, Inc. v. MMB Properties, 211 So. 3d 918, 925 (Fla. 2017) (“[A] trial court 

has the inherent authority to reconsider a non-final order and modify or retract it.”); 

Shelby Mutual Insurance Co. v. Pearson, 236 So. 2d 1, 3 (Fla. 1970) (a trial court 
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lost jurisdiction to consider merits of the cause upon entering an order denying 

plaintiff’s petition for rehearing, and the trial court had no jurisdiction to consider 

plaintiff’s motion for reconsideration of summary judgment where motion was made 

after deadline for which such motions may be made.); State v. Anderson, 821 So. 2d 

1206, 1208 (Fla. 5th DCA 2002) (“[A] trial court has no authority to modify, amend, 

or vacate a final order except in the manner and within the time frame provided by 

rule or statute…”); King v. State, 870 So. 2d 69 (Fla. 2nd DCA 2003) (trial court 

lacked jurisdiction to vacate final, unappealed order allowing motion to withdraw 

pleas).  

The State wants this Court to believe that it never “recede[d] from its position 

that Hurst v. State was incorrectly decided.” See State’s Motion at 4. However, that 

is exactly what the State did when it waived the right to appeal the circuit court’s 

order. The State not only failed to file a notice of appeal or cross-appeal challenging 

Mr. Cannon’s penalty phase relief, but it also conceded numerous times that such 

relief was proper. The circuit court’s order has been final since December 21, 2018, 

and the State may not now request this Court overturn it on appeal or alternatively 

remand to the trial court to reconsider.  

WHEREFORE, Mr. Cannon respectfully requests that this Court deny the 

“State’s Motion for Rehearing/ Clarification or For Remand for Reconsideration in 

Light of State v. Poole.” 
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Respectfully submitted, 

 /s/ Jami Chalgren 
 Jami Chalgren 
 Florida Bar No. 0122231 
 Assistant CCRC-Middle Region 
 chalgren@ccmr.state.fl.us 
 support@ccmr.state.fl.us 
 
 /s/ David Hendry 
 David Hendry 
 Florida Bar No. 160016 
 Assistant CCRC-Middle Region 
 hendry@ccmr.state.fl.us 
  

Law Office of the Capital Collateral 
Regional Counsel – Middle Region 
12973 N. Telecom Parkway 
Temple Terrace, FL 33637 
Phone: (813) 558-1600 
Fax: (813) 558-1601 
 
Counsel for Mr. Cannon 
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CERTIFICATE OF SERVICE 
 

 We hereby certify that a true and correct copy of the foregoing has been 

electronically filed with the Clerk of the Florida Supreme Court, and electronically 

delivered to Lisa Hopkins, Assistant Attorney General, 

Lisa.hopkins@myfloridalegal.com and capapp@myfloridalegal.com, on this 10th 

day of March 2020. 

 /s/ Jami Chalgren 
 Jami Chalgren 
 Florida Bar No. 0122231 
 Assistant CCRC-Middle Region 
 chalgren@ccmr.state.fl.us 
 support@ccmr.state.fl.us 
 
 /s/ David Hendry 
 David Hendry 
 Florida Bar No. 160016 
 Assistant CCRC-Middle Region 
 hendry@ccmr.state.fl.us 
  

Law Office of the Capital Collateral 
Regional Counsel – Middle Region 
12973 N. Telecom Parkway 
Temple Terrace, FL 33637 
Phone: (813) 558-1600 
Fax: (813) 558-1601 

   
 Counsel for Mr. Cannon 
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