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PRELIMINARY STATEMENT REGARDING REFERENCES 

The citations to the record herein conform to the designations 

in Appellant’s Initial Brief. Citations to the Response Brief Of 

Respondent are in the form (RBR. 123).  

REQUEST FOR ORAL ARGUMENT 

This Court has not hesitated to allow oral argument in other 

capital cases in a similar procedural posture.  A full opportunity 

to air the issues through oral argument remains appropriate in 

this case, regardless of the status of Mr. Cannon’s Hurst relief, 

because of the seriousness of the claims at issue and the penalty 

that the State seeks to impose on Mr. Cannon at his new penalty 

phase proceedings.  
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SUMMARY OF ARGUMENT 

None of the State’s arguments defeat Mr. Cannon’s 

ineffectiveness of appellate counsel claim. The trial court failed 

to evaluate whether the prosecutor’s reason for striking African-

American jurors was genuine, as required by the third-step in 

Melbourne. The prosecutor’s stated reasons for striking African 

American jurors were equally applicable to jurors of other races 

the prosecutor did not challenge and therefore are indicative of 

pretext. Had appellate counsel raised this issue on appeal, Mr. 

Cannon would have prevailed and been granted a new jury trial as 

to his guilt or innocence.  
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GROUND I 

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING TO 
CHALLENGE THE TRIAL COURT’S RULING THAT THE PROSECUTOR’S 
REASONS FOR STRIKING AFRICAN AMERICAN JURORS WAS 
GENUINELY RACE-NEUTRAL THUS DENYING MR. CANNON HIS 
RIGHTS UNDER THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITUTION AND THE 
CORRESPONDING PROVISIONS OF THE FLORIDA CONSTITUTION. 

The United States Supreme Court has guaranteed defendants the 

right to be tried by a jury whose members are selected pursuant to 

non-discriminatory criteria. Batson v. Kentucky, 476 U.S. 79, 85– 

86 (1986). Additionally, each potential juror possesses a 

constitutional right not to be excluded from jury service on the 

basis of race. See Powers v. Ohio, 499 U.S. 400 (1991).  

The prosecutor successfully struck three African American 

jurors from the jury that eventually convicted Mr. Cannon and 

sentenced him to death: Mr. Jones, Ms. Byrd, and Ms. Martin. 

Pretext may exist when a juror is struck from the jury panel based 

on a reason equally applicable to an unchallenged juror. Daniel v. 

State, 697 So. 2d 959, 961 (Fla. 2d 1997). During voir dire, the 

prosecutor essentially asked the members of the venire whether 

they had personal exposure to the criminal justice system. Mr. 

Jones, Ms. Byrd, and Ms. Martin all responded that they had. 

However, when asked the same question, seated jurors Robinson, 

Orellana, Bentley, Randall, Calderon, and Schroeder responded 

similarly. Therefore, the reason given for striking Mr. Jones, Ms. 

Byrd, and Ms. Martin could have been equally applied to jurors who 
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were not challenged; consequently, the prosecutor's reason is not 

supported by the record and is presumptively pretextual. State v. 

Slappy, 522 So. 2d 18 (Fla. 1988). See also Stroud v. State, 656 

So. 2d 195 (Fla. 2d DCA 1995) (finding strike based on briefness 

of juror answer was insufficient where other juror responses on 

the same issue were also brief); Richardson v. State, 575 So. 2d 

294 (Fla. 4th DCA 1991) (finding strike based on challenged juror's 

response which was similar to opinion of unchallenged juror was 

improper). 

The State argues that since the reasons Ms. Martin gave were 

facially race-neutral that that should end the analysis. (RBR. 12) 

This is a misstatement of law. The focus of the trial court's 

inquiry “is not on the reasonableness of the explanation but rather 

its genuineness.” Melbourne v. State, 679 So. 2d 759, 764 (Fla. 

1996). It is not sufficient that the State's explanations for its 

peremptory challenges are facially race neutral. Roundtree v. 

State, 546 So. 2d 1042, 1045 (Fla. 1989). The State's explanations 

must be critically evaluated by the trial court to assure they are 

not pretexts for racial discrimination. Id. The trial court 

accepted Ms. Martin’s experiences with being prosecuted or having 

a close family member who had been prosecuted in the past as 

sufficiently race-neutral. However, as already explained, the 

prosecutor did not strike non-black potential jurors with the same 

experiences. Thus, this explanation clearly lacked credibility. 
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This is evidenced by the judge’s original decision to deny the 

strike (which it eventually reversed itself on later): 

THE COURT: Yeah, it would have been yesterday. And 
I just don't have an enormous memory of 
her saying that she had any strong 
feelings against the office or any hard 
feelings against the office. I remember 
her just disclosing the case. So to make 
a long story short, I'm going to deny it. 
That's based on my memory of the events.  

Voir Dire Tr. Vol. IV, R. 547-48.  

A day later when the trial court reversed that ruling and 

allowed the prosecutor to strike Ms. Martin, it did not perform 

any pretext analysis. It simply cited case law and stated since 

the prosecutor was “right on the law” that this was a “race 

neutral, non-pretextual basis for a peremptory challenge” and the 

analysis was over. Trial Tr. vol. I, R. 15. The trial judge stated 

“I think that I have to -- I have to apply the law as it exists. 

And the -- so I'm going to uphold the peremptory challenge”. Trial 

Tr. vol. I, R. 15. This analysis is flawed because the trial court 

erroneously thought the law on race-neutral facial challenges 

precluded a finding that the strike was nonetheless pretextual. It 

does not. A facially race-neutral reason does not end the inquiry 

and does not disqualify appellate courts from reviewing the 

pretext. The State is under the same mistake of law the trial court 

was under. Johnson v. State, 238 So. 3d 726, 741 (Fla. 2018) 

(finding it impossible to evaluate defense counsel’s claim that 
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the State did not strike similarly situated jurors of 

other races with similar criminal justice system experiences only 

because defense counsel did not identify the jurors or 

their races or indicate the challenged juror's race.). 

Counsel accepts that the trial court's decision turns 

primarily on an assessment of credibility and will be affirmed on 

appeal unless clearly erroneous. Melbourne v. State, 679 So. 2d 

759, 764–65 (Fla. 1996). However, while the trial court is in the 

best position to assess the genuineness of the reason advanced, 

and the decision will be affirmed unless clearly erroneous, 

deference does not imply abandonment or abdication of judicial 

review because deference does not by definition preclude relief. 

Nowell v. State, 998 So. 2d 597, 602 (Fla. 2008) (reversing a trial 

court's finding of genuineness because it was unsupported by the 

record). The trial court refused to engage in any of the 

credibility analysis required by Melbourne. Consequently, because 

its factual determination was clearly erroneous, the trial court's 

decision is likewise not entitled to deference.  

The State also argues that the fact that the defense struck 

three African American jurors somehow gives more credence to the 

genuineness of the prosecutor’s race-neutral reasons for their own 

strikes. (RBR. 15) This is legally irrelevant and a misstatement 

of law. The State cites no authority for this argument because 

none exists. In making a genuineness determination, the court may 
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consider all relevant circumstances surrounding the strike. See 

Melbourne, 679 So. 2d at 764. “Relevant circumstances may include-

but are not limited to-the following: the racial make-up of the 

venire; prior strikes exercised against the same racial group; a 

strike based on a reason equally applicable to an unchallenged 

juror; or singling the juror out for special treatment.” Id. at 

764 n. 8 (citing State v. Slappy, 522 So. 2d 18 (Fla. 1988).  

The prosecutor’s genuineness must stand on its own and is not 

more or less credible based on how the defense is exercising 

strikes. Under Batson jurisprudence, the proscription against 

using peremptory strikes for a racial purpose is proscribed to the 

defense, as well as the prosecution, but the one doesn't excuse 

the other. Additionally, there has never been a claim, nor is there 

a factual predicate laid in this case for a claim, that Mr. 

Cannon's trial lawyers were doing the same. There is an abundance 

of evidence in the record to establish the three African-American 

potential jurors struck by the prosecutor had characteristics 

about them that equally applied to accepted venirepersons. Parties 

may remove jurors whom they feel might be less acceptable than 

others on the panel but race cannot serve as a basis for a strike. 

The State suggests that it is impossible to find the 

prosecutors use of peremptory strikes pretext because the 

prosecutor used one peremptory strike on a white man. (RBR. 15) As 

stated above, each violation is to be evaluated on its own merit. 
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That is not to say you cannot consider the responses of other 

jurors to gain context in order to evaluate genuineness. But the 

fact that the prosecutor also struck a white person does not mean 

the prosecutor categorically was not striking African-Americans 

for dubious reasons. Further, a single Batson violation is enough. 

Flowers v. Mississippi, 139 S. Ct. 2228, 2235 (2019). There is no 

legal requirement that defendants must present evidence of a 

certain number of Batson violations before they are entitled to 

relief. So even if, arguendo, the State is suggesting that this 

cancels out one of the Batson violations alleged here, what about 

the other two? 1 

Ultimately, the prosecutor failed to develop proof in the 

record of an actual connection between these three African-

Americans’ experiences with the criminal justice system and bias 

against the government. Additionally, the record clearly shows 

that the prosecutor accepted other jurors who had similar 

experiences. Thus, the reason also falls under one of the Slappy 

factors – a challenge based on reasons equally applicable to a 

juror who was not challenged. Roundtree, 546 So. 2d at 1045 

(finding a single, thirty-year-old black woman who had never worked 

was improperly challenged on facts showing that the State allowed 

1 The State’s Answer Brief did not address the merits of the 
allegations of Batson violations against potential jurors Ms. 
Byrd or Mr. Jones.  
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an unemployed white woman to sit).  

Mr. Cannon has met the standard for demonstrating ineffective 

assistance of appellate counsel. The trial court erred by denying 

defense’s objections to the State’s removal of multiple African 

American jurors by way of peremptory challenges. These challenges 

were preserved properly and available for appellate counsel to 

raise on direct appeal. Appellate counsel's performance was 

deficient because the failure to raise the voir dire error 

constituted a substantial deficiency falling measurably outside 

the range of professionally acceptable performance. Mr. Cannon was 

prejudiced because appellate counsel's deficiency compromised the 

appellate process to such a degree as to undermine confidence in 

the correctness of the result.  
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CONCLUSION 

Mr. Cannon urges this Honorable Court to reverse the judgment 

and sentence in this case and remand for a new trial.  
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Lisa Hopkins, Assistant Attorney General 

(Lisa.hopkins@myfloridalegal.com and capapp@myfloridalegal.com). 

A hard copy will be sent by first class U.S. Mail to Marvin Cannon, 

DOC # N08206, Florida State Prison, P.O. Box 800, Raiford, Florida 

32083.   
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DAVID DIXON HENDRY 

/s/RACHEL PAIGE ROEBUCK 
RACHEL PAIGE ROEBUCK 

FLORIDA BAR NO. 0160016 FLORIDA BAR. NO. 0118886 
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/s/JAMI LEIGH CHALGREN 
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COUNSEL - MIDDLE REGION 
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Counsel for Petitioner 
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We hereby certify that a true copy of the foregoing REPLY TO 
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/s/JAMI LEIGH CHALGREN 
JAMI LEIGH CHALGREN 
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