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RESPONSE TO PETITION FOR WRIT OF HABEAS CORPUS 

 COMES NOW, Respondent, the STATE OF FLORIDA, by and through the 

undersigned counsel, and hereby responds to the Petition for Writ of Habeas Corpus 

filed herein, pursuant to this Court’s Order of May 1, 2019. Respondent respectfully 

submits that the petition should be denied as meritless. 

FACTS AND PROCEDURAL HISTORY 

 The relevant facts concerning the murder of Zechariah Morgan and the 

attempted murder of Sean Neel on December 24, 2010, are recited in this Court’s 

opinion on direct appeal: 

Sean Neel and Zechariah Morgan were coworkers at Florida State 
Hospital and had been friends for over twenty years. In the fall of 2010, 
Mr. Morgan and Mr. Neel became involved in the purchase of corn, 
known as “deer corn,” from the defendant, Marvin Cannon. On 
December 24, 2010, Mr. Morgan and Mr. Neel drove to a convenience 
store to pick up Cannon. Mr. Neel understood the purpose of this trip 
to be the completion of a corn purchase. While waiting at the store, the 
two men noticed two people walking down the street toward them. Mr. 
Neel had never met or spoken with Cannon, but was familiar with 
Cannon’s father. Because of Cannon’s resemblance to his father, Mr. 
Neel recognized Cannon as one of the two men walking toward the 
truck, but did not recognize the other man. Mr. Neel would later 
discover that the second man’s name was Anton McMillian. Cannon 
and McMillian walked to Mr. Morgan’s side of the truck, and Mr. 
Morgan began to explain that there was no additional room in the truck 
for anyone other than Cannon. Mr. Morgan was driving a four-door, 
Ford “King Ranch” truck with a crew cab. Cannon told them McMillian 
was his cousin from New York and that Cannon wanted him to ride 
with them also. After some discussion, Mr. Morgan agreed, and he and 
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Mr. Neel began clearing the back seat by stacking the newspapers, 
jackets, and other items in the center of the back seat so Cannon and 
McMillian could sit on either side. Among these items was a knife that 
Mr. Morgan placed in the center console. When the seats were cleared, 
Cannon sat on the back passenger side behind Mr. Neel and McMillian 
sat directly behind Mr. Morgan on the driver’s side. 

At Cannon’s direction, Mr. Morgan drove onto Interstate Highway 10 
(I-10). The four men conversed while driving and eventually turned off 
of I-10 onto Flat Creek Road. While they were heading west on Flat 
Creek Road, Cannon informed them that they had missed their turn, and 
Mr. Morgan made a U-turn. As Mr. Morgan drove eastbound for about 
two miles, he inquired of Cannon about Cannon’s familiarity with the 
area and how Cannon could let them travel two miles past where they 
were supposed to have turned, to which Cannon responded, “oh, we 
was talking” and “it just slipped my mind.” During the drive, Mr. Neel 
was “quartered around” in the front passenger seat with his head turned, 
looking directly at McMillian and conversing with him. Cannon 
eventually directed them onto a little dirt road, described by Mr. Neel 
as a “little pig trail,” in an overgrown, wooded area. As soon as they 
turned onto this dirt road, Mr. Neel heard Cannon fumbling in his jacket 
and saw Mr. Morgan turn around and look directly at Cannon. Cannon 
then began to talk as though he were on the phone; however, Mr. Neel 
was unsure whether Cannon had a cell phone because Mr. Neel was 
only looking at McMillian and did not turn to see Cannon. 

Cannon then directed Mr. Morgan to turn behind an old, abandoned 
house. As Mr. Morgan made this turn, Mr. Neel glanced behind the 
house and simultaneously heard Cannon moving in the backseat. 
Suddenly, Mr. Neel was stabbed twice in the neck from behind. He 
testified that upon the first stab, he “looked right back at ... McMillian,” 
who was sitting still in the same spot as before. Mr. Neel testified that 
although he could not see around his seat to see Cannon stabbing him, 
he knew it was Cannon because Mr. Neel was “looking right at 
[McMillian]” and “could tell 100 percent” that McMillian was not the 
one stabbing him. 
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As soon as Mr. Neel was stabbed, Mr. Morgan “looked dead at 
[Cannon]” and began to scream—“[l]ike a scared-to-death holler.” Mr. 
Morgan floored the gas pedal, and Mr. Neel grabbed the knife in the 
console and also grabbed for the door handle. The truck was now “all 
over the place .... fishtailing everywhere,” and when the door sprung 
open, Mr. Neel flew out of the truck, losing his shoes, his hat, and the 
knife he had in his hand. When Mr. Neel got back on his feet, he looked 
back in time to see the truck plow into a tree next to an old shed. He did 
not see anyone at or near the truck and began running back up the dirt 
road to get help. 

Upon reaching Flat Creek Road, Mr. Neel saw some people at a nearby 
home and ran toward them, yelling that they needed to “get the guns” 
and that his friend still needed help. The home belonged to the 
Renfroes. Upon seeing Mr. Neel, Vera Renfroe called 911 and ran 
toward Mr. Neel to help him. Some of the men from the home, who had 
retrieved their firearms, saw a man standing at the edge of the dirt road. 
Mr. Neel glanced in that direction, but could not say for certain which 
of the two men from the truck it could have been. Mrs. Renfroe also 
noticed this individual standing there looking around, but was not close 
enough to be able to identify him. The man eventually turned and ran 
in another direction toward a pond. 

Alan Parrot, one of the men who had retrieved a firearm, drove his car 
toward the pond and found McMillian near the pond, looking confused 
and trying to run away. Mr. Parrot exited his vehicle and held his gun 
on McMillian until the police arrived. Shortly thereafter, Officer 
Michael Lawrence of the Gretna Police Department arrived. After 
Officer Lawrence handcuffed and put McMillian in the back seat of his 
patrol car, he and Mr. Parrot ran over to where Mr. Morgan’s truck had 
crashed into the tree. They saw Mr. Morgan’s body on the ground near 
the driver’s side door, checked his pulse, and determined that he was 
deceased. Other officers began to arrive on the scene and eventually 
someone noticed smoke coming from Mr. Morgan’s vehicle. When the 
passenger-side door was opened, the cab of the truck was engulfed in 
flames. 
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Lead Investigator Robbie Maxwell of the Gadsden County Sheriff’s 
Department had McMillian removed from the back of Officer 
Lawrence’s patrol car and photographed. One of the photographs 
documented some drops of blood on McMillian’s face. McMillian was 
then transferred to the patrol car of Investigator Brian Faison of the 
Gadsden County Sheriff’s Department for transport to the Sheriff’s 
Office. During transport, McMillian heard talk on the police radio about 
a search for a knife and told Investigator Faison that the knife they were 
looking for was in the back of the other patrol car. Upon inspection, 
Investigator Maxwell discovered a long, black-handled knife and a can 
or bottle opener on the back floorboard of the patrol car. The knife had 
a broken tip, which was later determined by a fiber and physical match 
analyst from the Florida Department of Law Enforcement (FDLE) to 
match a triangular piece of metal found in Mr. Morgan’s head. 

Also on the scene was Detective Eric Bryant with the State Fire 
Marshal’s Office. He testified that there was only minimal fire damage 
to the front of the truck with no fire damage to the hood or engine 
compartment. By this evidence, he excluded as the cause of the fire the 
truck crashing into the tree. The greatest degree of damage occurred in 
the rear seats of the truck, and Detective Bryant concluded that the fire’s 
point of origin was the rear passenger compartment behind the driver’s 
seat. He eliminated accidental causes, such as smoking and electrical or 
mechanical malfunctions, and opined that under the circumstances, the 
only cause of the fire was human, not accidental, means. No accelerants 
were used, and the truck’s fire retardant seats led Detective Bryant to 
conclude that the fire’s ignition point was the miscellaneous 
combustibles on top of the rear seats. 

Among the officers at the scene was Deputy Joseph Barnes, a canine 
handler with the Gadsden County Sheriff’s Department. He had his 
tracking dog take a scent off of Mr. Morgan’s body to track anyone who 
had touched him, and the dog alerted positive for the scent on a fence 
near I-10. Deputy Barnes was joined by handler teams from Apalachee 
Correctional Institution, and the officers soon noticed a footprint going 
across a field near the fence. Eventually, the dogs tracked about a half-
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mile to a mile away from the crime scene, across the interstate and into 
another field, where the officers found Mr. Morgan’s wallet and some 
of its contents, including a credit card, strewn about the ground. The 
officers called someone else to secure the scene and kept tracking for 
about ten miles along the interstate toward a gas station. 

Cannon was next seen at a Shell gas station near the interstate. The gas 
station attendant testified that a nervous, sweaty man had approached 
the window on foot and asked her to get him something to drink. He 
also asked her to leave her shift early to give him a ride. When she 
refused, Cannon began asking other customers for a ride and was 
eventually successful in obtaining one. Investigator Maxwell showed 
up right after Cannon left. The attendant told him what had occurred 
and showed him the security footage from the store’s video camera, 
depicting the man she had described. Investigator Maxwell recognized 
Cannon as the man in the video. Two days later, officers received a tip 
that Cannon was located in a motel off of Pat Thomas Parkway. 
Officers entered Cannon’s motel room and took him into custody. He 
was wearing the same shirt as that observed on him in the security 
footage. 

Dr. Lisa Flannagan, a forensic pathologist with the Medical Examiner’s 
Office, testified that she conducted the autopsy on Mr. Morgan’s body 
and determined the cause of death to be multiple stab wounds. Mr. 
Morgan suffered at least thirty major stab wounds and some additional, 
more superficial injuries. He sustained four wounds to his face, one of 
which passed through the cheek and into the mouth cavity. X-rays of 
the wounds revealed a small triangular piece of metal embedded in the 
right side of his forehead, which was later determined to be a piece from 
the tip of the knife found in the back of the patrol car where McMillian 
had been sitting. 

The most severe and fatal of Mr. Morgan’s wounds included a neck 
wound—which injured the carotid artery and the jugular vein, but 
would not have been immediately incapacitating—and stab wounds to 
the chest and upper back, which injured the pulmonary vein and 
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punctured both lungs, causing them to collapse. There were several 
defensive wounds on his arms and hands and a curved configuration of 
small abrasions on the back of his left hand that were consistent with a 
bite mark or teeth impressions. 

The medical examiner testified that Mr. Morgan’s wounds could have 
all been inflicted by the knife with the broken tip. However, she could 
not rule out another knife having caused some of the injuries. She 
testified that, based on the extent of the injuries, Mr. Morgan was likely 
“upright” and “struggling” for a least part of the attack. Lastly, the 
medical examiner did not believe all of the injuries were sustained 
while Mr. Morgan was in the truck “because he’s, obviously, moving 
and fighting and the injuries being in so many different locations on 
both sides of the neck, the left shoulder area, the forearms, his back, 
and his chest.” She testified that there was no way to determine the 
sequence in which the wounds were inflicted. 

Other testimony established that the murder occurred on a plot of land 
rented by Cannon’s father for farming. There was never any corn found 
stored on the property. The knife Cannon used to stab Mr. Neel was 
never conclusively identified. A black, butcher-type knife contained 
blood for which Mr. Morgan, McMillian and Cannon were excluded as 
contributors, but the data was insufficient to determine Mr. Neel’s 
possible contribution. Mr. Morgan’s blood was found on Cannon’s 
shirt, McMillian’s clothing and shoes, and McMillian’s face. The 
mixture of DNA on Mr. Morgan’s back pockets excluded Cannon and 
Mr. Neel as contributors, but included Mr. Morgan and McMillian as 
possible contributors. The limited DNA evidence from the blood found 
under Mr. Morgan’s fingernails excluded Cannon and Mr. Neel as 
possible contributors, but did not provide enough information to 
determine McMillian’s possible contribution. 

As to Mr. Morgan, the jury found Cannon guilty of first-degree 
murder—on theories of both premeditation and felony murder—and 
robbery with a deadly weapon. The jury also convicted Cannon of 
attempted first-degree premeditated murder and attempted armed 



8 
 

robbery as to Mr. Neel and found Cannon guilty of arson for the burning 
of Mr. Morgan’s truck. At the conclusion of the penalty phase, the jury 
recommended death by a vote of nine to three. 

Cannon v. State, 180 So. 3d 1023, 1027-31 (Fla. 2015) (footnotes omitted). On 

appeal, this Court addressed nine claims: (1) whether the trial court improperly 

doubled the aggravators; (2) whether the trial court erred in applying HAC to 

Cannon; (3) whether the court erred in sua sponte modifying the jury instruction on 

attempted voluntary manslaughter; whether the State’s evidence was insufficient as 

to Cannon’s convictions for (4) robbery, (5) attempted robbery, and (6) arson; (7) 

whether the trial court erred in responding to a jury question during deliberations; 

(8) whether the court erroneously admitted hearsay statements into evidence; and (9) 

whether Cannon’s death sentence was disproportionate. Id. at 1032. After briefing 

and oral argument, the Florida Supreme Court granted Claim 5, vacating Cannon’s 

attempted robbery conviction based on insufficient evidence, and rejected all other 

claims. Id. at 1039, fn. 16. On May 31, 2016, the United States Supreme Court 

denied review. Cannon v. Florida, 136 S. Ct. 2389 (2016). 

 On May 16, 2017, postconviction counsel for Cannon filed a “Motion to 

Vacate Judgment of Conviction and Sentence.” After the State filed its Response, a 

case management conference was held on November 27, 2017, where the 

evidentiary hearing was set to be held on March 27, 2018. At the evidentiary hearing, 

this Court ordered the parties to file written closing arguments to be filed by May 
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29, 2018. On November 8, 2018, the postconviction court issued its order, denying 

all guilt phase claims and granting relief under Hurst v. State. Cannon filed this 

appeal for the denial of the guilt phase claims. No cross-appeal was filed by the State 

for the granting of Hurst v. State relief. 

ARGUMENT IN OPPOSITION TO CLAIMS RAISED 

 Cannon’s petition alleges that extraordinary relief is warranted because he 

was denied the effective assistance of counsel in his direct appeal. The standard of 

review applicable to ineffective assistance of appellate counsel claims mirrors the 

Strickland v. Washington, 466 U.S. 668 (1984), standard for claims of trial counsel 

ineffectiveness. See Valle v. Moore, 837 So. 2d 905 (Fla. 2002); Rutherford v. 

Moore, 774 So. 2d 637, 645 (Fla. 2000). Such a claim requires an evaluation of 

whether counsel’s performance was so deficient that it fell outside the range of 

professionally acceptable performance and, if so, whether the deficiency was so 

egregious that it compromised the appellate process to such a degree that it 

undermined the confidence in the correctness of the result. Groover v. Singletary, 

656 So. 2d 424, 425 (Fla. 1995); Byrd v. Singletary, 655 So. 2d 67, 68-69 (Fla. 1995).  

“If a legal issue ‘would in all probability have been found to be without merit’ 

had counsel raised the issue on direct appeal, the failure of appellate counsel to raise 

the meritless issue will not render appellate counsel’s performance ineffective.” 
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Rutherford, 774 So. 2d at 643 (quoting Williamson v. Dugger, 651 So. 2d 84, 86 

(Fla. 1994)).  

Moreover, appellate counsel is not required to present every conceivable 

claim. See Atkins v. Dugger, 541 So. 2d 1165, 1167 (Fla. 1989) (“Most successful 

appellate counsel agree that from a tactical standpoint it is more advantageous to 

raise only the strongest points on appeal and that the assertion of every conceivable 

argument often has the effect of diluting the impact of the stronger points.”). “In fact, 

appellate counsel is not necessarily ineffective for failing to raise a claim that might 

have had some possibility of success; effective appellate counsel need not raise every 

conceivable nonfrivolous issue.” Valle, 837 So. 2d at 908 (citing Jones v. Barnes, 

463 U.S. 745, 751-53 (1983); Provenzano v. Dugger, 561 So. 2d 541, 549 (Fla. 

1990)). 

A review of the record demonstrates that neither deficiency nor prejudice has 

been shown in this case. 

CLAIM I: Whether appellate counsel was ineffective for failing to challenge the 
trial court’s ruling that the prosecutor’s reason for striking jurors had a race-
neutral reason. 

Petitioner argues that appellate counsel was ineffective for failing to challenge 

the trial court’s ruling that the prosecutor’s reasons for striking African-American 

jurors was genuinely race-neutral. (Petition at 3). As the trial court’s ruling was not 
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in contravention to the case law that existed at the time, appellate counsel was not 

ineffective for failing to raise a meritless claim in the direct appeal.  

There is a three-step guideline for resolving an allegation of discrimination in 

peremptory challenges, as set forth in Melbourne v. State, 679 So. 2d 759 (Fla. 

1996).  

A party objecting to the other side’s use of a peremptory challenge on 
racial grounds must: a) make a timely objection on that basis, b) show 
that the venireperson is a member of a distinct racial group, and c) 
request that the court ask the striking party its reason for the strike. If 
these initial requirements are met (step 1), the court must ask the 
proponent of the strike to explain the reason for the strike. 

At this point, the burden of production shifts to the proponent of the 
strike to come forward with a race-neutral explanation (step 2). If the 
explanation is facially race-neutral and the court believes that, given all 
the circumstances surrounding the strike, the explanation is not a 
pretext, the strike will be sustained (step 3). 

Id. at 764 (footnotes omitted). See also Farina v. State, 801 So. 2d 44, 49 (Fla. 2001). 

“[T]he most important consideration is that the trial judge actually ‘believes that 

given all the circumstances surrounding the strike, the explanation is not a pretext.’” 

Murray v. State, 3 So. 3d 1108, 1120 (Fla. 2009) (citing Rodriguez v. State, 753 So. 

2d 29, 40 (Fla. 2000)). “In determining whether or not a proffered race-neutral 

reason for a peremptory strike is a pretext, the court should focus on the genuineness 

of the race-neutral explanation as opposed to its reasonableness.” Id. See Farina, 

801 So. 2d at 49; Rodriguez, 753 So. 2d at 40. 
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 In determining whether the reason is genuine, the court may consider all 

relevant circumstances surrounding the strike. Murray, 3 So. 3d at 1120. See 

Melbourne, 679 So. 2d at 764. “Relevant circumstances may include—but are not 

limited to—the following: the racial make-up of the venire; prior strikes exercised 

against the same racial group; a strike based on a reason equally applicable to an 

unchallenged juror; or singling the juror out for special treatment.” Id. at 764 n. 8 

(citing State v. Slappy, 522 So. 2d 18 (Fla. 1988)); see also Booker v. State, 773 So. 

2d 1079, 1088 (Fla. 2000) (“[W]e provided a nonexclusive list of factors a trial court 

may consider in determining whether the reason given for exercising a peremptory 

challenge is genuine....” (citing Melbourne, 679 So. 2d at 764 n. 8)). 

Reviewing courts should keep in mind two principles when enforcing the 

above guidelines. “First, peremptories are presumed to be exercised in a 

nondiscriminatory manner. Second, the trial court’s decision turns primarily on an 

assessment of credibility and will be affirmed on appeal unless clearly erroneous.” 

Melbourne, 679 So. 2d at 764-65 (footnotes omitted) (emphasis added); see also 

Rodriguez, 753 So. 2d at 40.  

“The fact that a juror has a relative who has been charged with a crime is a 

race-neutral reason for excluding that juror.” Fotopoulos v. State, 608 So. 2d 784, 

788 (Fla. 1992). See also Hoskins v. State, 965 So. 2d 1, 9 (Fla. 2007); Bowden v. 

State, 588 So. 2d 225, 229 (Fla. 1991). This Court has upheld the peremptory 
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challenges against charges of discrimination. In Files v. State, 613 So. 2d 1301, 1302 

(Fla. 1992), the defendant argued that the State’s reason for striking an African-

American juror—she was divorced, had five children, and was unemployed—was 

pretextual where the State did not also strike divorced or unemployed white jurors. 

In upholding the challenges, this Court recognized that “we must rely on the superior 

vantage point of the trial judge, who is present, can consider the demeanor of those 

involved, and can get a feel for what is going on in the jury selection process.” Id. at 

1305. 

Similar to Files, in this case, the trial court was able to consider the demeanor 

of the State. The defense, in their argument for requesting a race-neutral reason for 

Ms. Martin, did not note other jurors who were similarly situated that the State did 

not strike, but merely asked for a race-neutral reason. (Jury Selection Vol. IV at 546-

48). Trial counsel argued that Ms. Martin had stated she had hard feelings about her 

son’s conviction and sentence but was happy about how her daughter’s rape case 

was handled. (Jury Selection Vol. IV at 548).  

Trial counsel’s argument regarding Ms. Martin’s feelings about her son and 

daughter’s cases appear to apply the standard for a cause challenge, not a peremptory 

challenge. The State was attempting to use one of its peremptory challenges in 

excusing Ms. Martin. As this Court has held, peremptory challenges “can be used to 

excuse a juror for any reason” and “have traditionally been exercised according to a 
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party’s unfettered discretion.” Hayes v. State, 94 So. 3d 452, 460 (Fla. 2012) 

(quoting Busby v. State, 894 So. 2d 88, 99 (Fla. 2004)). “Given the considerable 

freedom parties possess when utilizing peremptory challenges, it is clear that a 

party’s reasons for exercising a peremptory challenge “need not rise to the level 

justifying a challenge for cause.’” Id. (quoting Slappy, 522 So. 2d at 22). Peremptory 

challenges can be used when counsel “cannot surmount the standard for a cause 

challenge.” Busby, 894 So. 2d at 100. Here, the State was exercising a peremptory 

challenge to remove Ms. Martin. When asked for a race-neutral reason, the State 

provided the reason that her son had been prosecuted by their office and was 

sentenced to 25 years in prison followed by a lifetime of probation for lewd and 

lascivious molestation. (Jury Trial Vol. I at 10). The State accepted three African-

American jurors that the defense ultimately struck—Cassandra Neal, Helenthia 

Rolax-Stephens, and Andria Watkins. (Jury Selection Vol. IV at 555-56). When the 

State readdressed the issue the following day before the jury had been sworn, the 

State noted that all of the State’s strikes involved people who were convicted by the 

office. (Jury Trial Vol. I at 11). The trial court, relying on Cunningham v. State, 838 

So. 2d 627 (Fla. 5th DCA 2003),1 found that the State’s reason was race-neutral and 

dismissed Ms. Martin. 

                                                           
1 In Cunningham, the Fifth Circuit held that “the fact that a prospective juror has a 
relative who had previously been criminally prosecuted is in itself a valid race-
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The trial court’s determination that the peremptory challenge was race-neutral 

was not clearly erroneous. The court was able to consider the State’s genuine reason. 

As the State pointed out, they accepted three African-American jurors that were 

struck by the defense and used one of their peremptory challenges on a white male 

who had a relative arrested and prosecuted by their office. The record supports a 

finding that the State had a race-neutral reason. A claim brought by appellate counsel 

would have been meritless. If appellate counsel had raised this issue on direct appeal, 

the issue “would in all probability have been found to be without merit” and 

therefore, appellate counsel was not deficient for failing to raise this claim. 

Rutherford, 774 So. 2d at 643 (quoting Williamson, 651 So. 2d at 86). Appellate 

counsel’s performance was not so egregious that it compromised the appellate 

process to such a degree that it undermined the confidence in the result.  

As such, this claim should be denied. 

  

                                                           
neutral reason for the exercise of a peremptory challenge.” Cunningham, 838 So. 2d 
at 630. 
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CONCLUSION 

 Appellee respectfully requests that this Honorable Court deny the Petition for 

Habeas Relief. 
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