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IN THE SUPREME COURT OF FLORIDA 
 
 
MARVIN CANNON, 
 

Appellant, 
CASE NO. SC19-84 

v. DEATH PENALTY CASE 
 
STATE OF FLORIDA, 
 

Appellee. 
______________________________/ 
 

APPELLEE’S MOTION FOR REHEARING/CLARIFICATION OR FOR 
REMAND FOR RECONSIDERATION IN LIGHT OF STATE V. POOLE 

 
COMES NOW Appellee, the State of Florida, by and through the 

undersigned Assistant Attorney General, and pursuant to Florida 

Rule of Appellate Procedure 9.330(a) and requests this Honorable 

Court to clarify certain points of law and fact in the Court’s 

decision in Cannon v. State, SC19-84, 2020 WL 717823 (Fla. Feb. 

13, 2020). The State respectfully requests that this Court either 

reinstate Cannon’s death sentence or remand the matter to the 

circuit court for reconsideration of the Hurst v. State issue in 

light of State v. Poole, SC18-245, 2020 WL 370302 (Jan. 23, 2020). 

As ground for said motion, Appellee states as follows: 

 On October 8, 2012, Cannon was found guilty of the first-

degree murder of Zechariah Morgan, the attempted first-degree 

murder of Sam Neel, arson, and robbery.  

Cannon had arranged to drive to the property in Morgan's 
truck with Morgan, Sam Neel (another victim), and Anton 
McMillian (Cannon's alleged accomplice). As the truck 
pulled up to an abandoned house on the property, Cannon 

Filing # 103757545 E-Filed 02/24/2020 09:42:36 AM
R

E
C

E
IV

E
D

, 0
2/

24
/2

02
0 

09
:4

5:
34

 A
M

, C
le

rk
, S

up
re

m
e 

C
ou

rt



2 
 

stabbed Neel twice in the neck. Neel fled to find help. 
Officers later found Morgan near his truck, deceased 
from stab wounds. The truck was on fire. McMillian was 
apprehended soon thereafter. 

Cannon, 2020 WL 717823, at *1. 

On appeal, this Court addressed nine claims: (1) whether the 

trial court improperly doubled the aggravators; (2) whether the 

trial court erred in applying the heinous, atrocious, or cruel 

aggravator to Cannon; (3) whether the court erred in sua sponte 

modifying the jury instruction on attempted voluntary 

manslaughter; whether the State’s evidence was insufficient as to 

Cannon’s convictions for (4) robbery, (5) attempted robbery, and 

(6) arson; (7) whether the trial court erred in responding to a 

jury question during deliberations; (8) whether the court 

erroneously admitted hearsay statements into evidence; and (9) 

whether Cannon’s death sentence was disproportionate. Cannon v. 

State, 180 So. 3d 1023, 1032 (Fla. 2015). After briefing and oral 

argument, this Court granted Claim 5, vacating Cannon’s attempted 

robbery conviction based on insufficient evidence, and rejected 

all other claims. Id. at 1039, fn. 16. On May 31, 2016, the United 

States Supreme Court denied review. Cannon v. Florida, 136 S. Ct. 

2389 (2016). 

 On May 16, 2017, postconviction counsel for Cannon filed a 

“Motion to Vacate Judgment of Conviction and Sentence.” After the 

State filed its Response, a case management conference was held on 
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November 27, 2017, where the evidentiary hearing was set to be 

held on March 27, 2018. At the evidentiary hearing, the 

postconviction court ordered the parties to file written closing 

arguments to be filed by May 29, 2018. On November 8, 2018, the 

postconviction court issued its order, denying all guilt phase 

claims and granting relief under Hurst v. State.1 

 In the State’s Response to Cannon’s claim that he was entitled 

to Hurst relief, the State argued, in part: 

The State acknowledges the precedent set by the United 
States Supreme Court in Hurst v. Florida, 136 S. Ct. 616 
(2016) (Hurst), and the Florida Supreme Court in Hurst 
v. State, 202 So. 3d 40 (Fla. 2016) (Hurst II). The State 
also acknowledges the Florida Supreme Court precedent in 
Asay v. State, 201 So. 3d 1 (Fla. 2016) (holding any 
case in which the death sentence was final after June 
24, 2002, would get Hurst II relief), and Gaskin v. 
State, 218 So. 3d 399 (Fla. 2017) (holding Hurst II is 
not retroactive to any case where the sentence was final 
before June 24, 2002). The United States Supreme Court 
denied certiorari review for Cannon on May 31, 2016. 
Cannon v. Florida, 136 S. Ct. 2389 (2016). At the 
conclusion of the penalty phase, the jury came back with 
a recommendation of death by a vote of 9-3. Cannon, 180 
So. 3d at 1031. Under the controlling precedent, Cannon 
is entitled to a new penalty phase because his case had 
a nonunanimous recommendation and was final after June 
24, 2002, and this claim as it pertains to the penalty 
phase does not need to be addressed. 

 
 By the time of the November 27, 2017, case management 

conference, this Court routinely reversed cases where the death 

 
1 The State maintains that Hurst v. Florida is not retroactive and 
that this Court should recede from Mosley v. State, 209 So. 3d 
1248 (Fla. 2015), and abrogate James v. State, 615 So. 2d 668 (Fla. 
1993). See Answer Brief of Appellee Owens v. State (SC18-810). 
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sentence was based on a less than unanimous recommendation 

regardless of the existence of a prior or contemporaneous violent 

felony conviction. See, e.g., Jeffries v. State, 222 So. 3d 538 

(Fla. 2017) (contemporaneous convictions of armed robbery and 

armed burglary of a dwelling); Bailey v. Jones, 225 So. 3d 776 

(Fla. 2017) (previously convicted of a felony and under a sentence 

of imprisonment or community control); Cole v. State, 221 So. 3d 

534 (Fla. 2017) (contemporaneous first-degree murder convictions 

and in the course of kidnappings). 

At the case management conference the State acknowledged, as 

it was ethically required to, that under the Florida Supreme Court 

controlling precedent Cannon was entitled to a new penalty phase. 

See Florida Bar Rules. R. Regulating Fla. Bar 4-3.3(a)(3); Aquasol 

Condo. Ass'n, Inc. v. HSBC Bank USA, ___ So.3d ___, 43 Fla. L. 

Weekly D2271, 2018 WL 4609002 (Fla. 3d DCA Sept. 26, 2018) (finding 

there was a reasonable basis to conclude that an appellate attorney 

violated his duty of candor to the tribunal by failing to disclose 

to the court controlling adverse law in his brief, as required by 

Rule 4-3.3(a)(3)); see also State v. Lott, 286 So. 2d 565, 566 

(Fla. 1973) (“The trial court is bound by the decisions of this 

Court just as the District Courts of Appeal follow controlling 

precedents set by the Florida Supreme Court.”). What the State did 

not do is recede from its position that Hurst v. State was 

incorrectly decided.  
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A few weeks before the opinion in Cannon’s case was issued, 

this Court decided State v. Poole, SC18-245, 2020 WL 370302 (Jan. 

23, 2020). In Poole, this Court partially receded from its previous 

decision in Hurst v. State. This Court explained that the “Court 

in Hurst v. State got it wrong.” Poole, 2020 WL 370302 *14. This 

Court receded from Hurst v. State “except to the extent it requires 

a jury unanimously to find the existence of a statutory aggravating 

circumstance beyond a reasonable doubt,” Poole, 2020 WL 370302 

*15, which is the argument the State made in its written response 

to Cannon’s Postconviction Motion. 

Cannon’s previous armed carjacking conviction and previous 

kidnapping convictions satisfy the Sixth Amendment requirement 

that at least one aggravating circumstance be proven beyond a 

reasonable doubt. The State recognizes that it did not raise the 

applicability of Hurst v. State to Cannon’s case on appeal from 

the postconviction court’s order granting a new penalty phase. 

That said, Cannon is pending resentencing pursuant to the 

postconviction court’s order. An order that was based on a decision 

that this Court now recognizes was legally flawed. 

The State should not be denied the benefit of Poole in 

Cannon’s case. At the case management conference, the State and 

the postconviction court were faced with binding precedent from 

this Court. As mentioned earlier, though, the State never receded 
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from its argument that Hurst v. State was wrongly decided. A 

position that has now been vindicated by this Court. 

It would be an enormous waste of the courts’ time, the 

citizens who are called for jury duty’s time, and the taxpayers’ 

money, to require a new penalty phase based on a decision that 

this Court in State v. Poole acknowledged was incorrectly decided 

on a myriad of levels including mischaracterizing weighing as a 

fact; requiring a unanimous jury recommendation of death; and 

ignoring the Florida constitution’s conformity clause regarding 

the Eighth Amendment when it held that all the jury’s additional 

findings and final recommendation had to be made unanimously. State 

v. Poole, 2020 WL 370302 at *8, *11, *12 (noting the United States 

Supreme Court’s decision in Hurst v. Florida “did not address 

Hurst’s Eighth Amendment argument”). 

Furthermore, this Court held that Hurst v. State was not 

entitled to stare decisis protection because the perpetuation of 

an error in legal thinking “serves no one well and only undermines 

the integrity and credibility of the court.” State v. Poole, 2020 

WL 370302 at *14, citing Shephard v. State, 259 So. 3d 701, 707 

(Fla. 2018). Instead of being a “narrow and predictable ruling 

that should have had limited practical effect on the administration 

of the death penalty in our state,” Hurst v. State had the opposite 

result. Id. In light of the number and magnitude of the legal 

errors in Hurst v. State, this Court should not require the 
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prosecutors and citizens of Florida, not to mention the victims’ 

family, to go through the empty formality and enormous waste of 

resources of a new penalty phase based on that legally flawed and 

erroneous decision. Additionally, the new penalty phases required 

by the now-repudiated Hurst v. State decision consume massive 

prosecutorial resources that are better spent in prosecuting other 

cases and in keeping citizens safe from other criminals. 

Additionally, new penalty phases in capital cases are quite 

time-consuming in the trial court and will result in dozens of 

appeals in this Court as well. This unnecessary delay is repugnant 

to the state constitution. See Art. I, § 16, (10) (“The right to 

proceedings free from unreasonable delay, and to a prompt and final 

conclusion of the case and any related post-judgment 

proceedings.”). 

As such, the State respectfully requests that this Court 

clarify its opinion in Cannon v. State and either reinstate 

Cannon’s death sentence or remand the matter to the circuit court 

for reconsideration of the penalty-phase issues in light of State 

v. Poole. Either way, Cannon is not entitled to a new sentencing 

hearing based on a decision that was wrong from its inception, 

that is based on flawed legal analysis, and that is not entitled 

to any deference from any court in the state. 
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Respectfully submitted, 
 
ASHLEY MOODY 
ATTORNEY GENERAL OF FLORIDA 
 
 /s/ Lisa A. Hopkins  
LISA A. HOPKINS 
Assistant Attorney General 
Florida Bar No. 99459 
Office of the Attorney General 
PL-01, The Capitol 
Tallahassee, Florida 32399 
Telephone: (850) 414-3336 
Facsimile: (850) 487-0997 
Lisa.hopkins@myfloridalegal.com 
E-Service: capapp@myfloridalegal.com 

COUNSEL FOR APPELLEE 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that, on this 24th day of February, 2020, I 

electronically filed the foregoing with the Clerk of the Court by 

using the Florida Courts E-Portal Filing System which will send a 

notice of electronic filing to the following: David Dixon Hendry, 

hendry@ccmr.state.fl.us; Rachel Paige Roebuck, 

roebuck@ccmr.state.fl.us, and Jami Leigh Chalgren, 

chalgren@ccmr.state.fl.us, attorneys for Appellant. 

CERTIFICATE OF FONT COMPLIANCE 

I HEREBY CERTIFY that the size and style of type used in this 

brief is 12-point Courier New, in compliance with Fla. R. App. P. 

9.210(a)(2). 

 

 /s/ Lisa A. Hopkins ____ 
LISA A. HOPKINS 
COUNSEL FOR APPELLEE 
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