
 

 

IN THE SUPREME COURT OF FLORIDA 

 

 

ROBERT JOE LONG 

a.k.a. BOBBY JOE LONG, 

 

Petitioner,  CASE NO.: SC19-726  

 

v.  DEATH WARRANT SIGNED 

  EXECUTION SCHEDULED 

STATE OF FLORIDA,  May 23, 2019 at 6:00 p.m. 

 

Respondent. 

_______________________________/ 

 

 

RESPONSE TO MOTION FOR STAY OF EXECUTION 

 

COMES NOW, State of Florida, by and through the undersigned 

counsel, and hereby files this response to Robert Joe Long’s 

request for a stay of execution and respectfully requests that 

the stay be denied.  

BACKGROUND 

Over the course of 1984, Long abducted, sexually assaulted, 

and murdered several women in the Tampa Bay area. The instant 

case stems from Long’s guilty plea to eight homicides in 

Hillsborough County. On September 23, 1985, Long entered into a 

plea agreement with the State and pleaded guilty to the murder, 

kidnapping, and sexual battery of Michelle Simms, along with 

seven additional counts of first-degree murder, numerous sexual 

battery and kidnapping counts, and a violation of probation. 

According to the plea agreement, the State would be limited to 

seeking the death penalty only as to the murder of Michelle 
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Simms.1 See Long v. State, 529 So. 2d 286, 288 (Fla. 1988). 

Following a penalty phase in July 1986, Long was sentenced 

to death for the murder of Michelle Simms. On direct appeal, 

this Court affirmed the convictions and all sentences except for 

the death sentence, which this Court vacated and remanded for a 

new sentencing proceeding. Long v. State, 529 So. 2d 286, 291-93 

(Fla. 1988). 

At the resentencing proceedings, the State introduced 

evidence regarding Long’s multiple prior convictions for 

kidnapping, burglary, robbery, and sexual battery; all of which 

occurred prior to his September 1985 plea agreement. Long v. 

State, 610 So. 2d 1268, 1269-71 (Fla. 1992), cert. denied, 510 

U.S. 832 (1993). After the jury unanimously recommended the 

death penalty, the trial court followed the jury’s 

recommendation and sentenced Long to death. The court found four 

aggravating factors: (1) that the crime was committed while Long 

was engaged in the commission of a kidnapping; (2) that the 

crime was especially heinous, atrocious, or cruel (HAC); (3) 

that Long was previously convicted of a felony involving the use 

or threat of violence; and (4) that the murder was committed in 

a cold, calculated, and premeditated manner (CCP). In 

mitigation, the trial judge found: (1) that Long’s capacity to 

                     
1 Long received concurrent life sentences in the seven other 

murder cases. 
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appreciate the criminality of his conduct or conform his actions 

to the law was substantially impaired, and (2) that the capital 

felony was committed while Long was under the influence of 

extreme mental or emotional disturbance. Id. at 1272. 

Following the completion of his initial postconviction 

proceedings, Long v. State, 118 So. 3d 798 (Fla. 2013), and 

federal habeas corpus proceedings, Long filed a successive 

motion for postconviction relief based on alleged newly 

discovered evidence. Long v. State, 183 So. 3d 342 (Fla. 2016). 

On January 3, 2017, Long filed a second successive motion 

for postconviction relief raising claims for relief pursuant to 

Hurst v. Florida, 136 S. Ct. 616 (2016), and Hurst v. State, 202 

So. 3d 40 (Fla. 2016), cert. denied, 137 S. Ct. 2161 (2017). The 

postconviction court summarily denied Long’s motion and Long 

appealed to this Court. This Court affirmed the denial of 

relief, finding that Hurst does not apply retroactively to 

Long’s sentence of death that became final in 1993. Long v. 

State, 235 So. 3d 293 (Fla. 2018). Long sought certiorari review 

of this Court’s decision, and on October 1, 2018, the United 

State Supreme Court denied certiorari review. Long v. Florida, 

139 S. Ct. 162, 202 L. Ed. 2d 99 (2018). 

On April 23, 2019, Governor Ron DeSantis signed Long’s 

death warrant. Thereafter, Long filed a third successive motion 

for postconviction relief raising six claims, including 
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repeating his identical Hurst claim which the circuit court had 

denied only two years earlier. The court summarily denied Long’s 

Hurst claim and found that it was untimely, successive, 

procedurally barred, and barred by the doctrines of collateral 

estoppel and the law of the case. The court’s ruling is 

currently on appeal to this Court. Long v. State, SC19-726. 

ARGUMENT 

On May 8, 2019, Long filed the instant motion for a stay of 

execution and asserts that a stay is warranted based on 

speculation regarding what this Court may do in a future case 

regarding the retroactive application of Hurst. See Owen v. 

State, No. SC18-810 (requesting supplemental briefing addressing 

“whether this Court should recede from the retroactivity 

analysis in Asay v. State, 210 So. 3d 1 (Fla. 2016); Mosley v. 

State, 209 So. 3d 1248 (Fla. 2016); and James v. State, 615 So. 

2d 668 (Fla. 1993)”). However, because the outcome of Owen has 

absolutely no effect on Petitioner’s case, this Court should 

deny the request for a stay. 

A stay of execution is equitable relief and Long has not 

come close to meeting his burden of establishing his entitlement 

to such relief. Both this Court and the United States Supreme 

Court have held that a defendant must show that he has presented 

substantial grounds for relief from his conviction and sentence 

in order to be entitled to a stay. See Buenoano v. State, 708 
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So. 2d 941, 953 (Fla. 1998); Delo v. Stokes, 495 U.S. 320, 321 

(1990); Barefoot v. Estelle, 463 U.S. 880, 895 (1983); Bowersox 

v. Williams, 517 U.S. 345 (1996). Long has not presented any 

substantial grounds for relief and, indeed, has presented no 

viable ground for relief. 

As previously noted, Long litigated a Hurst issue in his 

second successive postconviction motion filed in circuit court 

in 2017, and this Court affirmed the summary denial of relief on 

this claim. See Long v. State, 235 So. 3d 293 (Fla.), cert. 

denied, 139 S. Ct. 162 (2018). Thus, when Long attempted to 

relitigate the identical issue in his third successive 

postconviction motion, the lower court denied the claim as 

“untimely, successive, procedurally barred and barred by the 

doctrines of collateral estoppel and the law of the case.” 

Because Long is clearly not entitled to relief on this claim, he 

is incapable of establishing that he has “substantial grounds 

for relief from his sentence.” 

Although Long devotes much discussion to the possibility 

that this Court may alter its prior Asay and Mosley 

retroactivity rulings in Owen, the reality is that, even if this 

Court were to do so in Owen,2 or any other pending case, Long 

                     
2 Long ignores the possibility that this Court’s request for 

supplemental briefing in Owen does not necessitate that this 

Court will alter any of its prior decisions. Furthermore, Owen’s 

judgment and sentence were final after Ring v. Arizona, 536 U.S. 
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would still not be entitled to any Hurst relief. Ignoring for 

the sake of argument any procedural hurdles to the instant 

claim, and any speculation regarding possible future changes in 

this Court’s Hurst retroactivity analysis, Long is not entitled 

to any Hurst-based relief in this case. Here, Long pleaded 

guilty to numerous violent felonies, including murder, 

kidnapping and sexual battery, thereby establishing the 

existence of two aggravating factors making him eligible for an 

enhanced sentence of death.3 Additionally, any alleged Hurst 

error would be harmless given his unanimous jury recommendation 

                                                                  

584 (2002), and thus, Owen was entitled to the benefit of Hurst 

pursuant to the retroactivity analysis announced in Mosley v. 

State, 209 So. 3d 1248 (Fla. 2016). If this Court were to alter 

its prior retroactivity precedent in Owen, it would only be to 

the detriment of defendants whose sentences were final post-

Ring. As Long’s sentence was final prior to Ring, he is not 

entitled to Hurst relief under state law, see Asay v. State, 210 

So. 3d 1 (Fla. 2016), cert. denied, 138 S. Ct. 41 (2017), and 

therefore would not be affected by any retroactivity change 

announced in Owen. 

3The State disagrees with Long’s assertion that there is “no 

reasonable dispute” that Long’s death sentence violates Hurst. 

To the contrary, under the facts of this case, there was no 

constitutional error at all. Long’s commission of the murder, 

along with his contemporaneous convictions of kidnapping and 

sexual battery, as well as his substantial number of prior 

violent felony convictions, established beyond a reasonable 

doubt the existence of two aggravating factors under well 

established Florida law. These convictions meant that Long 

entered the penalty phase eligible for the death penalty. There 

was no Sixth Amendment error under the facts of this case. See 

Jenkins v. Hutton, 137 S. Ct. 1769, 1772 (2017) (noting that the 

jury’s findings that defendant engaged in a course of conduct 

designed to kill multiple people and that he committed 

kidnapping in the course of aggravated murder rendered him 

eligible for the death penalty).  
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for death. See Davis v. State, 207 So. 3d 142, 174 (Fla. 2016) 

(holding that when the jury unanimously recommends a death 

sentence, their unanimous recommendation “allow[s] us to 

conclude beyond a reasonable doubt that a rational jury would 

have unanimously found that there were sufficient aggravators to 

outweigh the mitigating factors”); King v. State, 211 So. 3d 866 

(Fla. 2017) (finding Hurst error harmless when jury 

recommendation is unanimous); Truehill v. State, 211 So. 3d 930 

(Fla.), cert. denied, 138 S. Ct. 3 (2017); Hall v. State, 212 

So. 3d 1001 (Fla. 2017); Jones v. State, 212 So. 3d 321 (Fla. 

2017); Middleton v. State, 220 So. 3d 1152 (Fla. 2017). Thus, 

any claim that Long has shown substantial grounds for relief 

based on his Hurst claim is without merit and this Court should 

deny his request for a stay.4 

Long’s case has been extensively litigated over the course 

of some thirty years. It is time for his sentence to be carried 

out. As the United States Supreme Court has observed, without 

finality, “criminal law is deprived of much of its deterrent 

                     
4It is worth noting that Florida is a clear outlier for giving 

any retroactive effect to an Apprendi/Ring based error. See 

Walker v. United States, 810 F.3d 568, 575 (8th Cir. 2016) 

(observing that the consensus of judicial opinion flies squarely 

in the face of giving any retroactive effect to an Apprendi 

based error.); Lambrix v. Secretary, Fla. Dep’t of Corr., 851 

F.3d 1158, 1165 n.2 (11th Cir. 2017), cert. denied sub nom. 

Lambrix v. Jones, 138 S. Ct. 217 (2017) (noting that “under 

federal law Hurst, like Ring, is not retroactively applicable on 

collateral review.”) (citing Schriro v. Summerlin, 542 U.S. 348, 

358 (2004)). 
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effect” and only with “real finality can the victims of crime 

move forward knowing the moral judgment will be carried out.” 

Calderon v. Thompson, 523 U.S. 538, 555-56 (1998). The United 

States Supreme Court has also noted that both “the State and the 

victims of crime have an important interest in the timely 

enforcement of a sentence.” Hill v. McDonough, 547 U.S. 573, 

583-84 (2006); see also Bucklew v. Precythe, 139 S. Ct. 1112, 

1133-34 (Fla. 2019) (noting that “[l]ast minute stays should be 

the extreme exception, not the norm”). 

More should be, and is, required of a movant to obtain a 

stay of execution. Unless a movant can show “substantial grounds 

upon which relief might be granted” he is not entitled to a 

stay. Chavez v. State, 132 So. 3d 826, 832 (Fla. 2014) (quoting 

Buenoano v. State, 708 So. 2d 941, 951 (Fla. 1998)). Long has 

failed to present any substantial ground upon which relief might 

be granted or any other valid reason for a stay. Therefore, the 

motion for stay should be denied. 
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WHEREFORE, the State requests that this Court deny Long’s 

motion for a stay of execution.  

 

Respectfully submitted, 

 

ASHLEY MOODY 

ATTORNEY GENERAL 

STATE OF FLORIDA 

 

 /s/ Stephen D. Ake  

STEPHEN D. AKE 

Senior Assistant Attorney General 

Florida Bar No. 0014087 

 

 /s/ Christina Z. Pacheco  

CHRISTINA Z. PACHECO 

Assistant Attorney General 

Florida Bar No.: 71300 

 

Office of the Attorney General 

3507 East Frontage Road, Suite 200 

Tampa, Florida 33607-7013 

Telephone: (813) 287-7910 

Facsimile: (813) 281-5501 

stephen.ake@myfloridalegal.com 

christina.pacheco@myfloridalegal.com 

E-Service: capapp@myfloridalegal.com 

COUNSEL FOR RESPONDENT 



 

 10 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 9th day of May, 2019, I 

electronically filed the foregoing with the Clerk of the Court 

by using the e-filing portal which will send a notice of 

electronic filing to the following: Robert A. Norgard, Esq. and 

Andrea M. Norgard, Esq., Post Office Box 811, Bartow, Florida 

33831, norgardlaw@verizon.net; and the Florida Supreme Court, 

warrant@flcourts.org.  

 

 /s/ Stephen D. Ake  

COUNSEL FOR RESPONDENT 


