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IN THE SUPREME COURT OF FLORIDA 

 

 

BOBBY JOE LONG 

  

 Petitioner,      Case No. SC19-726 

v.                 Lower Court.: 84-CF-013346-A 

 

STATE OF FLORIDA,             DEATH WARRANT ISSUED 

                EXECUTION SCHEDULED FOR  

 Respondent              MAY 23, 2019 AT 6:00 PM 

______________________/ 

 

 

MOTION FOR STAY OF EXECUTION PENDING THE  

FLORIDA SUPREME COURT’S DECISION IN OWEN V. STATE 

 

 Defendant Bobby Joe Long moves for a stay of the execution of his death sentence, 

currently scheduled for May 23, 2019, at 6:00 p.m., pending this Court’s decision in Owen v. 

State, No. SC18-810.  In Owen, this Court has indicated that it may be reconsidering its 

framework for the retroactive application of Hurst v. Florida, 136 S. Ct. 616 (2016), and Hurst v. 

State, 202 So. 3d 40 (Fla. 2016), which could entitle Mr. Long to relief, given that his death 

sentence was the product of Florida’s prior, unconstitutional advisory-jury scheme. 

As Mr. Long has consistently argued, the partial retroactivity scheme the Court 

previously applied to deny him Hurst relief violates the Eighth Amendment’s prohibition of 

capricious capital sentencing, the Fourteenth Amendment’s guarantee of equal protection, and 

the corresponding provisions of the Florida Constitution.  Mr. Long’s scheduled execution 

should not proceed while the Court reconsiders those arguments in Owen. 

I. Background 

 A. Mr. Long’s Death Sentencing Proceeding 

Mr. Long’s capital sentencing proceeding occurred in 1989.  At that time, Florida law 

provided for only an “advisory” jury during the penalty phase of trial.  Under Florida’s then-law, 
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the advisory jury would not make any of the statutory findings of fact required for a death 

sentence.  Jurors would vote only on whether to issue a non-binding death recommendation to 

the judge.  The judge would then make the required statutory findings.  See Fla. Stat. § 921.141 

(1988); see also Hurst v. Florida, 136 S. Ct. at 620 (describing Florida’s prior scheme). 

Mr. Long’s advisory jurors unanimously recommended the death penalty, but made none 

of the findings of fact required for a death sentence under Florida law.  The judge alone made the 

required state-law findings, which were: (1) the aggravating factors that were proven beyond a 

reasonable doubt; (2) whether those aggravators were “sufficient” to justify death; and (3) 

whether the aggravators were outweighed by the mitigation.  See Fla. Stat. § 921.141(3); Hurst v. 

Florida, 136 S. Ct. at 623; Hurst v. State, 202 So. 3d at 51-54 (discussing required elements).   

Mr. Long’s judge found, as fact, that four aggravating circumstances were proven.  Mr. 

Long’s judge found two statutory mitigating circumstances “had been established: (1) the murder 

was committed while the defendant was under the influence of extreme mental or emotional 

disturbance; and (2) the appellant's capacity to appreciate the criminality of his conduct or to 

conform his conduct to the requirements of law was substantially impaired.” Long v. State, 529 

So. 2d 286, 291 (Fla. 1988). Specifically, the judge stated the following: 

There is no question in the court's mind that for some period of time prior to the 

murder of Michelle Denise Simms that the defendant, Robert Joe Long, had had 

serious mental and/or emotional problems. The history of this defendant's 

development as a human being shows with stark clarity the effect that parental 

actions and physical trauma to the brain of a person can have on his subsequent 

actions and his interactions with other members of society. 

Id. The judge found those aggravators sufficient to justify death and not outweighed by the 

mitigation.  Because this was a pre-Campbell case, the judge did not assign what specific weight 

he gave each aggravating factor and mitigating factor.  Based on his fact-finding, the judge 

imposed a death sentence.  This Court affirmed.  Long v. State, 610 So. 2d 1268, 1272 (Fla. 
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1992).  Mr. Long’s death sentence became “final” on direct appeal in 1993.  See Long v. Florida, 

510 U.S. 832 (1993) (denying certiorari). 

 B. Ring and Hurst 

 In 2002, the United States Supreme Court ruled, in Ring v. Arizona, 536 U.S. 584, 591 

(2002), that a capital sentencing statute was unconstitutional because it permitted the judge, 

rather than a jury, to find the facts necessary for a death sentence under state law.  Under the 

Arizona law at issue in Ring, a death sentence could be imposed after the judge’s factual finding 

of at least one aggravating circumstance.  Id. at 592.  Ring explained that the Constitution 

required a jury, not a judge, to make that required finding.  Id. at 591. 

 This Court concluded that Ring did not invalidate Florida’s capital sentencing statute 

because the United States Supreme Court had previously upheld Florida’s scheme in two major 

opinions before Ring, and the United States Supreme Court had not directed the Florida Supreme 

Court to reconsider its advisory jury scheme in light of Ring.  See Bottoson v. Moore, 833 So. 2d 

693 (Fla. 2002); King v. Moore, 831 So. 2d 143 (Fla. 2002). 

 In Hurst, the United States Supreme Court held that Florida’s statute was unconstitutional 

in light of Ring.  Florida’s statute violated the Constitution because, like the Arizona scheme at 

issue in Ring, it permitted the judge rather than a jury to find the three facts—the aggravating 

factors, their sufficiency, and their weight relative to mitigation—required for a death sentence 

under state law.  Hurst, 136 S. Ct. at 621-24.  Hurst emphasized that, in order for a Florida death 

sentence to be constitutional, a jury must make the findings on the three elements.  Id. at 622. 

On remand, in Hurst v. State, this Court applied the holding of Hurst v. Florida, and 

further held that the Eighth Amendment requires unanimous jury fact-finding as to each of the 

required elements, in addition to a unanimous jury recommendation to impose the death penalty.  
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202 So. 3d at 53-59.  This Court also noted that, even if the jury unanimously finds each of the 

required elements, the jury is still not required to recommend the death penalty, and the judge is 

not required to sentence the defendant to death.  Id. at 57-58. 

C. The Florida Supreme Court’s Hurst Retroactivity Cutoff 

 

 After Hurst, this Court pointed out that it was the United States Supreme Court that 

caused a “fourteen-year delay in applying Ring to Florida.”  Mosley v. State, 209 So. 3d 1248, 

1283 (Fla. 2016).  This Court explained that it would therefore apply Hurst retroactively on 

collateral review as a matter of state law, but only to prisoners whose death sentences became 

final after June 24, 2002—the date Ring was decided.  Asay v. State, 210 So. 3d 1, 22 (Fla. 

2016); Mosley, 209 So. 3d at 1274.  Under this Court’s analysis, the date of Ring serves as the 

“cutoff” for collateral retroactivity because Ring was the point at which the United States 

Supreme Court should have informed Florida’s courts that Florida’s statutory scheme was 

unconstitutional.  See Mosley, 209 So. 3d at 1279-81 (“[D]efendants who were sentenced to 

death based on a statute that was actually rendered unconstitutional by Ring should not be 

penalized for the United States Supreme Court’s delay in explicitly making this determination.”). 

 This Court’s retroactivity cutoff for Hurst claims divided Florida’s death row roughly in 

half, making dozens of prisoners eligible for automatic resentencing, while preventing dozens of 

other prisoners from bringing claims based on the same violation involving the same statute.  See 

Death Penalty Information Center, Florida Death Penalty Appeals Decided in Light of Hurst, 

available at https://deathpenaltyinfo.org/Hurst_Cases_Reviewed. 

 D. Mr. Long’s Hurst Litigation and the Hitchcock Stay 

 In January 2017, Mr. Long filed a successive motion for state post-conviction relief in 

this Court, arguing that his death sentence is unconstitutional under Hurst, and that Hurst should 
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be applied to his case.  In April 2017, the trial Court denied the motion, holding that Hurst did 

not apply retroactively to Mr. Long’s “pre-Ring” death sentence, citing the June 24, 2002, 

retroactivity cutoff that had been drawn by this Court.  See State v. Long, No. 84-CF-013346, 

Order at 3-4 (Apr. 27, 2017).  The trial Court did not substantively address Mr. Long’s argument 

that a Ring-based retroactivity cutoff violates the Eighth and Fourteenth Amendments. 

 In June 2017, this Court stayed Mr. Long’s appeal of the trial Court’s Hurst ruling 

pending the disposition of Hitchcock v. State, 226 So. 3d 216 (Fla. 2017), another appeal from 

the denial of Hurst relief in a “pre-Ring” case.  In fact, this Court stayed the appeals of nearly all 

pending appeals raising a Hurst claim where the appellant’s case became final before Ring, 

pending the disposition of Hitchcock.   

On August 10, 2017, this Court, in Hitchcock, summarily upheld its Ring-based 

retroactivity cutoff for Hurst claims, citing its prior decisions in Asay and Mosley that had 

established the Ring-based cutoff, and declining to address any of the appellant’s federal 

constitutional arguments.  Id. at 217.  Significantly, no executions were carried out while the 

Hitchcock stays remained in effect.   

Four days after the Hitchcock decision, this Court, citing Hitchcock, denied the warrant 

stage appeal of Mark Asay.  See Asay v. State, 224 So.3d 695 (Fla. 2017).  Two weeks after the 

Hitchcock decision, on August 24, 2017, Mark Asay was executed.  

 This Court thereafter ordered Mr. Long, and the other appellant’s whose cases were 

stayed pending the decision in Hitchcock, to show cause why the denial of Hurst relief in his 

case should not be summarily affirmed in light of Hitchcock and the Ring-based retroactivity 

cutoff.  Mr. Long responded that the cutoff violates the Eighth and Fourteenth Amendments.  He 

asserted that by denying Hurst retroactivity to him and other “pre-Ring” defendants, while 
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applying Hurst retroactively to “post-Ring” defendants, this Court violated the Eighth 

Amendment’s prohibition against arbitrary and capricious imposition of the death penalty and 

the Fourteenth Amendment’s guarantee of equal protection. 

 Mr. Long’s appeal was one of dozens of similar “pre-Ring” appeals and state habeas 

petitions pending in this Court in 2017.  After staying many of those cases pending the outcome 

of Hitchcock, the Florida Supreme Court denied relief to approximately 80 prisoners, including 

Mr. Long, during a two-week period beginning in January 2018.  This court’s summary opinions 

were not individualized.  They all cited Hitchcock and the state-law retroactivity cutoff, without 

addressing federal constitutional law. 

 On January 29, 2018, this Court issued an opinion summarily affirming the denial of 

Hurst relief in Mr. Long’s case.  Long v. State, 235 So. 3d 293 (Fla. 2018), cert. denied, 139 S. 

Ct. 162.  This Court’s opinion contained the following analysis: 

After reviewing Long’s response to the order to show cause, as well as the State’s 

arguments in reply, we conclude that Long is not entitled to relief. Long was 

sentenced to death following a jury’s unanimous recommendation for death. Long 

v. State, 610 So. 2d 1268, 1269 (Fla. 1992).  His sentence of death became final in 

1993. Long v. Florida, 510 U.S. 832, 114 S.Ct. 104, 126 L.Ed.2d 70 (1993).  

Thus, Hurst does not apply retroactively to Long's sentence of death.  See 

Hitchcock, 226 So. 3d at 217.  Accordingly, we affirm the denial of Long's 

motion. 

 

Long, 235 So. 3d at 294.  This Court’s opinion did not discuss Mr. Long’s constitutional 

arguments regarding the permissibility of the Ring-based cutoff itself.   

As in the other cases, Justice Pariente concurred in the result in Mr. Long’s case, based 

on the precedential nature Hitchcock.  However, Justice Pariente noted that she continued to 

adhere to the views expressed in her dissent in Hitchcock, in which said the Court’s Hurst 

retroactivity cutoff was unconstitutional.  Id.; see also Hitchcock, 226 So. 3d at 220-23 (Pariente, 

J., dissenting). 
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II. In the Pending Owen Appeal, the Florida Supreme Court Has Indicated That it May 

Finally Reconsider its Hurst Retroactivity Framework 

 

On April 24, 2019, just one day after the Governor signed Mr. Long’s death warrant, this 

Court issued an order in another case indicating that it may finally be reconsidering the Hurst 

retroactivity framework it previously used to deny Mr. Long relief.   

In the pending Hurst appeal in Owen v. State, No. SC18-810, this Court, after initially 

permitting the parties to file only truncated responses to an order to show cause, directed full 

briefing.  The order specifically directed the parties to brief whether this Court should “recede” 

from its Ring-based retroactivity cutoff.  The order stated: 

Following the parties’ responses to this Court’s June 25, 2018, order to show 

cause, the Court determines that full briefing would be helpful. Appellant’s brief 

is to be filed on or before May 14, 2019; appellee’s brief shall be filed twenty 

days after filing of appellant’s brief; and appellant’s reply brief shall be filed 

twenty days after filing of appellee’s brief. The parties’ briefs shall address, but 

are not limited to, whether this Court should recede from the retroactivity analysis 

in Asay v. State, 210 So. 3d 1 (Fla. 2016); Mosley v. State, 209 So. 3d 1248 (Fla. 

2016); and James v. State, 615 So. 2d 668 (Fla. 1993). 

 

Owen v. State, No. SC 18-810 (Apr. 24, 2019) (see Attachment I). 

 The Owen order indicates that this Court may finally be considering abandoning the Ring 

cutoff created by its prior decisions in Asay and Mosley.  While the Owen order was issued in 

Mr. Owen’s post-Ring case, Mr. Owen is in fact sentenced to death in two separate cases, one 

pre-Ring and one post-Ring.   

III. There is a Significant Likelihood That the Florida Supreme Court Will Abandon its 

Ring-Based Cutoff and Expand Hurst Retroactivity in Owen 

 

 In light of stare decisis and related principles, it is highly significant that this Court has 

directed full briefing in Owen regarding whether the retroactivity framework erected by Asay and 

Mosley just three years ago should now be abandoned.  The Owen order is a sign that this Court 

is seriously contemplating altering its Hurst retroactivity framework.  It also signals that 
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whatever concerns this Court has with the Ring-based cutoff have the potential to outweigh (1) 

the general presumption that settled precedent should not be so quickly abandoned, and (2) the 

concern that the fates and fortunes of Florida’s death row population would be thrown into undue 

chaos by such an abrupt change in the law.   

In light of the myriad constitutional problems with the current rule, there is a probability 

that this Court in Owen will decide to abandon its Hurst retroactivity framework and expand 

Hurst retroactivity to pre-Ring defendants like Mr. Long. 

 As Mr. Long has consistently argued, this Court’s current Hurst retroactivity cutoff 

violates the Eighth Amendment’s prohibition against arbitrary and capricious capital punishment 

and the Fourteenth Amendment’s guarantee of equal protection.  As far back as Furman v. 

Georgia, 408 U.S. 238 (1972), and Godfrey v. Georgia, 446 U.S. 420 (1980), the United States 

Supreme Court has made clear that “if a State wishes to authorize capital punishment it has a 

constitutional responsibility to tailor and apply its law in a manner that avoids the arbitrary and 

capricious infliction of the death penalty.” Godfrey, 446 U.S. at 428.  Succinctly put, this 

principle “insist[s] upon general rules that ensure consistency in determining who receives a 

death sentence.” Kennedy v. Louisiana, 554 U.S. 407, 436 (2008).  The Eighth Amendment 

prohibition against arbitrariness in capital punishment refined the older, settled precept that equal 

protection of the laws is denied “[w]hen the law lays an unequal hand on those who have 

committed intrinsically the same quality of offense and . . . [subjects] one and not the other” to a 

harsh form of punishment.  Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 541 (1942). 

 In capital cases, the Eighth and Fourteenth Amendments impose boundaries on state 

courts’ creation of retroactivity rules, like this Court’s Hurst retroactivity cutoff, that draw 

retroactivity lines at points in time other than the date of the new constitutional ruling for which 
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retroactivity is sought.  As Mr. Long has argued, this Court’s decision to draw a Hurst 

retroactivity cutoff at the date of Ring exceeds constitutional boundaries.  This Court’s Hurst 

retroactivity framework inaugurates a kind and degree of arbitrariness and capriciousness that far 

exceeds the level justified by normal non-retroactivity jurisprudence. 

 This Court’s current Hurst retroactivity framework creates arbitrary and unequal results.  

The Ring-based cutoff does not separate Florida’s death row into meaningful pre-Ring and post-

Ring categories.  In practice, the date of a particular Florida death sentence’s finality in relation 

to the June 24, 2002, decision in Ring can depend on a score of random factors having nothing to 

do with the offender or the offense.  Some defendants, who were originally sentenced to death 

before Ring, but obtained relief on other grounds and were then resentenced to death after Ring, 

are eligible for Hurst relief along with other post-Ring prisoners.  Under the current retroactivity 

rule, “older” cases dating back to the 1980s with a post-Ring resentencing qualify for Hurst 

relief, while other less “old” cases do not.  This Court’s cutoff even denies Hurst relief to pre-

Ring prisoners who correctly but unsuccessfully challenged Florida’s capital sentencing scheme 

before Hurst.  As an equal protection matter, the cutoff treats death-sentenced prisoners in the 

same posture differently without “some ground of difference that rationally explains the different 

treatment.”  Eisenstadt v. Baird, 405 U.S. 438, 447 (1972).   

The perverse effect of this Court’s current rule is to deny Hurst relief to prisoners who 

have been on death row longer—the very prisoners for whom Hurst relief makes the most sense.  

Several features common to Florida’s “pre-Ring” population compel the conclusion that denying 

Hurst relief in their cases, while affording Hurst relief to their “post-Ring” counterparts, is 

constitutionally impermissible.  Florida prisoners who were sentenced to death before Ring are 

also more likely than post-Ring prisoners to have received those death sentences in trials that 
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involved problematic fact-finding.  Post-Ring sentencing juries are more fully informed of the 

defendant’s entire mitigating history than juries in the pre-Ring period.  In Mr. Long’s case, he 

was not even afforded the individualized weighing process now required by Campbell,  Prisoners 

whose death sentences became final before Ring was decided in 2002 have been incarcerated on 

death row longer than prisoners sentenced after that date.  Notwithstanding the well-documented 

hardships of Florida’s death row, see, e.g., Sireci v. Florida, 137 S. Ct. 470 (2016) (Breyer, J., 

dissenting from the denial of certiorari), they have demonstrated over a longer time that they are 

capable of adjusting to a prison environment and living without endangering any valid interest of 

the state.  “At the same time, the longer the delay, the weaker the justification for imposing the 

death penalty in terms of punishment’s basic retributive or deterrent purposes.”  Knight v. 

Florida, 120 S. Ct. 459, 462 (1999) (Breyer, J., dissenting from the denial of certiorari).  

Withholding Hurst relief from those prisoners, while extending it prisoners who have been on 

death row for shorter periods, highlights the Eighth and Fourteenth Amendment concerns with 

the Ring-based cutoff. 

In light of all these concerns, there is a probability that this Court in Owen will abandon 

its Hurst retroactivity framework and expand Hurst retroactivity to pre-Ring defendants like Mr. 

Long. 

IV. Mr. Long’s Scheduled Execution Should Not Proceed While the Florida Supreme 

Court Decides Whether to Recede From its Hurst Retroactivity Framework in Owen 

 

Mr. Long’s scheduled execution should not proceed while this Court decides in Owen 

whether to “recede from the retroactivity analysis” in Asay and Mosley.   

As described above, there is no reasonable dispute that Mr. Long’s death sentence was 

obtained in violation of Hurst.  Mr. Long was sentenced pursuant to the same unconstitutional 

Florida statute as the more than 100 other Florida prisoners who have been granted relief under 



11 

Hurst.  Like those defendants, Mr. Long’s death sentence was imposed after a judge, not a jury, 

made the findings of fact required for the death penalty under state law.  See Hurst, 136 S. Ct. at 

621-24.  It was this Court’s Ring-based retroactivity cutoff, created by Asay and Mosley, that 

resulted in the prior denial of Mr. Long’s Hurst claim.  

If this Court decides to abandon the Ring cutoff in Owen, Mr. Long may finally be 

entitled to vindication of his Hurst claim.  But, this Court’s briefing schedule in Owen extends 

until at least June 23, 2019, a full month after Mr. Long’s scheduled execution.  It would be the 

height of injustice if Mr. Long’s scheduled execution were allowed to proceed on May 23, 2019, 

only for this Court to subsequently rule in Owen that Mr. Long has been correct all along about 

the need to abandon the Ring-based cutoff. 

Even if this Court were to decide in Owen to recede from the current framework by 

constricting, rather than expanding, Hurst retroactivity, such action would undoubtedly result in 

federal constitutional challenges in the United States Supreme Court.  The United States 

Supreme Court would then need to resolve whether this Court’s receding on Hurst retroactivity 

from scores of Florida death-row prisoners exceeded constitutional boundaries, and whether the 

proper remedy was to order Florida to afford all of death row prisoners, including pre-Ring 

prisoners like Mr. Long, the benefit of Hurst retroactivity. 

It is instructive that the last time this Court considered whether to uphold the Ring-based 

cutoff established by Asay and Mosley, in Hitchcock, the Court stayed nearly every pending 

appeal raising a Hurst issue by an appellant whose case became final before Ring.  This is 

particularly significant given that Asay and Mosley were decided merely 6 months prior to the 

issuance of the Hitchcock stays, and the Asay/Mosley Ring-based cutoff remained the law in 

Florida throughout the pendency of the Hitchcock appeal.  It also cannot be a coincidence that 
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this Court waited until after the Hitchcock decision issued, and cited to the Hitchcock decision, to 

deny Mark Asay’s warrant stage appeal, paving the way for his execution to proceed.  Rather, it 

is clear from the way the Hitchcock and Asay cases were handled by this Court that it is not 

constitutionally tolerable to allow an execution to proceed while the legal framework denying 

retroactive application of a substantial constitutional right has been called into question by this 

Court. 

This Court should grant a stay under these circumstances.  As described above, there is 

the likelihood that this Court will issue a ruling in Owen that will entitle Mr. Long to relief.  If a 

stay is not granted, and this Court subsequently issues a favorable ruling in Owen, the harm to 

Mr. Long—his death at the hands of the State—will obviously be irreparable.  The State of 

Florida, in comparison, will suffer little appreciable harm.  If a stay is granted, the only potential 

harm to the State is a short delay pending full briefing and disposition of Owen.  That delay is 

worth ensuring that Mr. Long is not put to death based on an unconstitutional death sentence. 

It is also instructive that this Court has granted a stay in other situations where a higher 

court was considering an issue relevant to a case with a pending death warrant.  In Correll v. 

State, Case No. 15-147, an issue in that case was the constitutionality of the Midacolam Protocol.  

Mr. Correll was given a stay by this Court because the United States Supreme Court had taken 

certiorari in Glossip for the purpose of reviewing the Midacolam Protocol utilized in Oklahoma. 

V. Conclusion 

 

 This Court should grant a stay of Mr. Long’s scheduled May 23, 2019, execution pending 

it’s decision in Owen. 
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that a true and correct copy of the above and foregoing has been 

furnished by electronic delivery to Stephen.ake@myfloridalegal.com, 

Christina.pacheco@myfloridalegal.com, warrant@flcourts.org, and by U.S. mail to Bobby Joe 

Long, DC#494041, Florida State Prison, P.O. Box 800, Raiford, FL  32083 this 8
th

 day of May 

2019. 

 

 

 

       /s/ Robert A. Norgard 

      Robert A. Norgard 

      Norgard, Norgard & Chastang 

      310 East Main Street 

      Bartow, Florida 33830 

      (863) 354-0508 

      Norgardlaw@verizon.net 

      (850) 942-8818 
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CASE NO.: SC18-810
Lower Tribunal No(s).:

501984CF004014AXXXMB

DUANE EUGENE OWEN vs. STATE OF FLORIDA

Appellant(s) Appellee(s)

Following the parties' responses to this Court's June 25, 2018, order to show
cause, the Court determines that full briefing would be helpful. Appellant's brief is
to be filed on or before May 14, 2019; appellee's brief shall be filed twenty days
after filing of appellant's brief; and appellant's reply brief shall be filed twenty
days after filing of appellee's brief. The parties' briefs shall address, but are not
limited to, whether this Court should recede from the retroactivity analysis in Asay
v. State, 210 So. 3d 1 (Fla. 2016); Mosley v. State, 209 So. 3d 1248 (Fla. 2016);
and James v. State, 615 So. 2d 668 (Fla. 1993).

Motions for extension of time will be granted only due to a medical
emergency.

The initial and answer briefs shall not exceed fifty pages. The reply brief
shall not exceed fifteen pages.
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John A. Tomasino è
Clerk, Suprethe Court

cd
Served:

GREGORY W. BROWN DAVID DIXON HENDRY
CELIA TERENZIO JAMES L. DRISCOLL JR.


