
IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT
IN AND FOR ESCAMBIA COUNTY, FLORIDA

STATE OF FLORIDA,

Case No.: 2010-CF-1608A
vs. Division: "N"

TINA LASONYA BROWN,

Defendant.

ORDER DENYING DEFENDANT'S THIRD AMENDED MOTION TO VACATE
JUDGMENTS OF CONVICTION AND SENTENCE

THIS CAUSE comes before the Court upon Defendant's "Third Amended Motion to

Vacate Judgments of Conviction and Sentence with Special Request for Leave to Amend," filed

March 1, 2017. After due consideration of the instant motion, the State's answer to the motion,

evidence adduced at evidentiary hearing, written arguments submitted by Defendant and the

State, the record, and relevant legal authority, the Court finds that Defendant is not entitled to

relief.

PROCEDURAL HISTORY a
=

Defendant filed her original postconviction motion on November 24, 20 On
a- :<a

December 16, 2015, this motion was stricken with leave to amend for failure to Sere he

numbering requirements delineated in rule 3.851(e), Florida Rules of Criminal Procedure. On

January 13, 2016, Defendant filed her first amended postconviction motion. On February 29,

2016, because Defendant's amended motion still did not comply with the numbering

requirements of rule 3.851(e), the amended motion was stricken with leave to amend. On
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December 14, 2016, Defendant filed her second amended postconviction motion. On March 13,

2017, the second amended motion was stricken with leave to amend for lack of facial

sufficiency. The Court also indicated at the time of this strike that Defendant's second amended

motion still did not comply with the numbering requirements of rule 3.851(e). On May 1, 2017,

Defendant filed her third amended postconviction motion.

On September 14, 2017, the Court conducted a case management conference ("Huff

hearing") regarding Defendant's third amended motion. On October 23, 2017, the Court entered

its Order on the case management conference, granting an evidentiary hearing on the following

claims: 2A, 2B, 2C, 2E, 2F, 2G, 2H, 3A, 3B, 3C, 3D (regarding impeachment evidence of

witness Sturdivant only), 7, and 8. The Court found that Defendant's remaining claims could be

determined as a matter of law and were therefore inappropriate for evidentiary hearing.

The Court conducted a limited evidentiary hearing on May 14 through May 18, 2018, and

January 29, 2019. Defendant was present and represented by counsel. Upon approval by the

Court, the parties filed written closing arguments.

BACKGROUND

The relevant facts regarding the murder of Audreanna Zimmerman and the trial of

Defendant Tina Brown appear in the Supreme Court of Florida's opinion Brown v. State, 143 So.

3d 392, 395-403 (Fla. 2014), and are provided as follows:2

In March 2010, Tina Brown, Brown's sixteen-year-old daughter
Britnee Miller, Heather Lee, and Audreanna Zimmerman lived in
neighboring trailers in an Escambia County mobile home park.
The four women were initially good friends, but their

¹ Huff v. State, 622 So. 2d 982 (Fla. 1993).

2 Footnotes and internal page numbers have been omitted in the block quote.
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relationships-particularly between Miller, Brown, and
Zimmerman-were volatile and often escalated to violence.
Brown had previously accused Zimmerman of slashing her tires.
Zimmerman had accused Brown of shattering a window in her car,

having her boyfriend arrested, and reporting to the Florida
Department of Children and Families that she was providing
inadequate care to her children. Lee testified that she had
intervened on multiple occasions to stop physical altercations
between Miller and Zimmerman. On one occasion, Miller, who
had recently discovered that Zimmerman was sexually involved
with her boyfriend, attempted to strike Zimmerman. Zimmerman,
however, defended herself by attempting to disable Miller with a
stun gun. Later that day, Lee informed Brown that Zimmerman
had used a stun gun on Brown's daughter, to which Brown
responded that she was "going to get" Zimmerman.

Several days later, on March 24, 2010, Brown invited Zimmerman
to her home under the guise of rekindling their friendship. Before
Zimmerman arrived, Brown, Miller, Lee, and Miller's thirteen-
year-old friend, were inside the trailer. Brown and Lee were in the
kitchen, where Lee instructed Brown on the proper use of a stun
gun. Miller then pulled her friend aside and told her, "we're fixing
to kill Audreanna [Zimmerman]." Shortly after 9 p.m.,
Zimmerman entered the trailer. Brown waited several minutes and
then used the stun gun on Zimmerman multiple times. When
Zimmerman lost muscular control and fell to the floor, Brown
continued to use the stun gun on Zimmerman, who was screaming
and crying for help. Eventually, Brown pulled Zimmerman across
the trailer into the bathroom. Zimmerman continued to scream and
cry for help, so Miller struck Zimmerman in the face and Lee
stuffed a sock into Zimmerman's mouth. Zimmerman was then
forcibly escorted outside and forced into the trunk of Brown's
vehicle. Brown, Miller, and Lee then entered the vehicle and
drove away.

The women drove to a clearing in the woods about a mile and a
half from the trailer park. Brown exited the car and pulled
Zimmerman out of the trunk. Zimmerman attempted to flee, but
stumbled in the darkness and was caught by Brown and Miller.
The two women wrestled Zimmerman to the ground and
simultaneously attacked her. Brown used the stun gun again on
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Zimmerman as Miller beat her with a crowbar. Brown and Miller
then switched weapons and continued to torture and beat
Zimmerman. Miller eventually dropped the stun gun and
repeatedly punched Zimmerman. Brown returned to the car,
retrieved a can of gasoline from the trunk, and walked back toward
the beaten and prone, but still conscious, Zimmerman. Brown

poured gasoline on Zimmerman, retrieved a lighter from her
pocket, set Zimmerman on fire, and stood nearby to watch the
screaming Zimmerman burn. Lee testified that she was standing
beside Miller, who exuberantly jumped up and down and
screamed, "Burn, bitch! Burn!" After a few minutes, the three
women returned to the car and drove away. During the ride home,

Miller said, "Mom, you've got to turn around. I left my shoes and
the taser." Brown, however, refused to return to the location of the
event.

Shortly thereafter, Terrance Hendrick was outside his home which
was located approximately one third of a mile away from the
location of the attack. Hendrick heard a faint female voice asking
for help, but he could not see anyone in the darkness. Eventually,
Hendrick saw Zimmerman walking slowly toward his house.

When Zimmerman reached Hendrick's house, she asked for
assistance and sat on the front steps. As he waited on the porch
with Zimmerman, Hendrick noticed that she had suffered a
significant head injury, did not appear to be wearing clothes, and
had a strong odor of gasoline. He testified that her skin was black
and he could not identify her race.

At 9:24 p.m., an emergency medical technician (EMT) arrived at
the scene. When the EMT approached Zimmerman, he observed
her sitting on the porch, rocking back and forth with her arms

straight out. Due to the extensive nature of Zimmerman's burns,
the EMT testified that he could not initially identify whether she

was wearing clothing. The EMT noticed that Zimmerman's skin
was falling off her body, and he believed that over ninety percent
of her body was burned. She had severe head trauma, and her jaw
was either broken or severely dislocated. The EMT explained that
the extent and severity of the burns prevented him from providing
Zimmerman medical assistance. He testified that while he
generally placed sterile gauze and oxygen on burns, he did not
have enough gauze to cover her entire body. He attempted to
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stabilize her neck, but her skin was charred to such an extent that
he could not touch Zimmerman without her skin rubbing off onto

his gloves.

Despite her injuries, Zimmerman was conscious and alert. She
identified Brown and Lee as her attackers and told the EMT that
she was "drug out of the house, tased, beaten in the head with a
crowbar, and then set on fire." She also provided her address as
well as the addresses of her attackers, and asked the EMT to

protect her children. The ambulance arrived within a few minutes
and transported Zimmerman to the hospital. Inside the ambulance,

Zimmerman repeatedly asked if she was going to recover. She told
the paramedic that Brown, Miller, and Lee poured gasoline on her

and set her on fire. She also stated that she "thought they had
made up." Zimmerman was stabilized at a local hospital and then
transferred to the Burn Center at the University of South Alabama

Hospital in Mobile, Alabama, where she died sixteen days later.

When Brown, Miller, and Lee returned to Brown's trailer, Brown
and Miller removed their bloodstained clothing and placed it in a
garbage bag. Lee removed her shoes, which were also stained with
blood, and placed them in the bag. Miller informed her friend,
who had remained at the trailer during the attack, that she had
injured her hand striking Zimmerman, and that the three women

had set Zimmerman on fire. Miller and her friend then used
Brown's car to drive to the hospital to get medical care for Miller.
Before returning from the hospital early the next morning, Miller

discarded the bag of bloodstained clothing in a dumpster and
attempted to remove the bloodstains from the inside of Brown's

car.

With the information provided by Zimmerman, law enforcement

officers apprehended Brown and Lee shortly after the attack and
Miller was arrested after she returned from the hospital the next
day. The three women were, however, released while Zimmerman
was in the hospital. During that time, Brown informed her friend
Pamela Valley that she, Miller, and Lee had beaten Zimmerman,
forced her into a car, driven her to an open field and "lit her on fire
and didn't look back." A few days later, Brown informed Valley
that Zimmerman was still alive and requested Valley to finish her
off. Valley declined and later reported the conversation to law
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enforcement. Brown, Miller, and Lee were re-arrested on April 9,
2010, the date of Zimmerman's death.

At the scene of the burning, law enforcement officers discovered
several pieces of evidence including a pair of white shoes; a stun
gun with blood on the handle; paper stained with blood; an orange,

gold, and black hairweave; a crowbar; and a pool of blood.
Additional blood was discovered on the passenger seat headrest in
Brown's vehicle. During trial, a DNA expert testified that the
blood on the headrest matched the known DNA profile of
Zimmerman. Another DNA expert testified that the blood on the
stun gun matched the known DNA profile of Brown. Finally, the
medical examiner testified that the cause of Zimmerman's death
was multiple thermal injuries, and the manner of death was
homicide.

On June 21, 2012, a jury convicted Brown of the first-degree
murder of Audreanna Zimmerman. During the penalty phase, the
defense presented the testimony of several family members,

including Brown's two sons, her brother, her aunt, and two of her
uncles. The defense also presented the testimony of Dr. Elaine
Bailey, a psychologist, and introduced several family photos. The
State presented one witness, Dr. John Bingham, a licensed mental
health counselor, and also entered a photograph of Zimmerman
into evidence.

The testimony presented during the penalty phase established that

Brown's parents, Willie Coleman, Sr., and Lily, were teenagers
when they married. Brown was born in North Chicago shortly
after her parents were married, and her brother, Willie Coleman,
Jr., was born eleven months later. Although many family members

described Brown's parents as hard workers, they were also
described as "partiers" who went to clubs at night and on the
weekends where they would consume alcohol and use drugs. This

lifestyle prevented Brown's parents from spending a significant
amount of time with their children. Often Brown and Willie, Jr.,
were either left at home alone or taken to the homes of different
family members for extended stays. Brown's uncle testified that
Willie, Sr., would bring Brown and her brother to his house on
Friday nights and would not return until Sunday evening to retrieve
them. As a result, Brown was forced into a parenting role for her
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brother at a very early age. She would prepare meals for Willie,

Jr., dress him, assist him with homework, and walk him to and
from school. Willie, Jr., testified that he spent ninety percent of his
time with his sister, and that his sister and his aunts, uncles, and

grandparents raised him.

Shortly before Brown's twelfth birthday, Willie, Sr., beat her
mother. In response, Brown's mother moved out, and Brown's

parents divorced shortly thereafter. Brown's mother was later
charged with child abandonment, so Willie, Sr., who frequently

used and sold drugs from his home, retained custody of Brown and
Willie, Jr. After her mother moved out, Brown's father began
sexually abusing Brown. Brown's uncle testified that he suspected
Brown was being sexually abused by her father because she was

visibly uncomfortable around Willie, Sr., and Willie, Sr., interacted
with her as if he were her boyfriend and not her father. When
Brown attempted to discuss the abuse with her paternal

grandmother, the grandmother grew enraged with Brown for

accusing her son of sexually abusing his child, kicked Brown out

of the house, and told her never to return.

Willie, Sr., stopped sexually abusing Brown when he met his
second wife, Melinda. However, the living situation in their

household did not improve. In fact, Willie, Jr., testified that after
Melinda moved in, the family became "very dysfunctional."

Brown's uncles testified that on several occasions they attempted to

persuade Willie, Sr., to end his relationship with Melinda because
they believed she was sexually promiscuous, physically
aggressive, a heavy drinker, and a drug user. Willie, Sr., and

Melinda would often lock themselves in the bedroom with drugs

and alcohol for hours without leaving. On those nights, Brown and
Willie, Jr., would wander the streets in an area known for gangs
and violence while Willie, Sr., and Melinda used drugs and

alcohol. Willie, Jr., testified that Melinda drank every day, and
when she drank she became verbally abusive. Further, while
Melinda and Brown initially enjoyed each other's company, their

relationship quickly deteriorated. Melinda introduced Brown to
drugs and forced Brown to engage in sexual intercourse with men

for money. Willie, Jr., testified that their father would physically
abuse them when he was high, and that Brown eventually moved

out because of this abuse. In addition, when Brown was between
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the ages of fourteen and twenty, her father ran a gang-related drug
operation out of their house. Brown's uncle testified that Willie,

Sr., was the enforcer for the organization. Willie, Sr., was

eventually investigated by the FBI, arrested, and served a year m
prison for his involvement in the organization.

Brown moved in with her mother for a short period of time, but

had trouble adjusting to her mother's rules and a structured living
environment. Her mother eventually ordered Brown out of the
house. She moved from there to her aunt's house. During this
transitional period, Brown attended four different schools in four
years. She dropped out of high school for a year, but later returned

and received her high school diploma. Eventually, Brown moved
into a drug house where she met Greg Miller, who is the father of

her three children. During this relationship, both Brown and Miller
abused drugs and alcohol, and Brown reported incidents of
domestic violence. Brown's first child was born cocaine positive.
After her second child was born, Brown quickly became pregnant
again. During the third pregnancy, Brown ended her relationship

with Miller and entered a substance abuse treatment facility. Her

third child, Britnee Miller, was born while Brown was in that
facility. As part of her treatment plan, Brown agreed to allow her

mother to adopt her two sons.

After she left the treatment facility, Brown was drug free for four
years. She spent that time raising Britnee. She also met another
man that she married. However, shortly after they married,
Brown's husband was convicted of selling drugs. Brown was then

hired as a bartender, which is where she met a third man, who was
also a drug dealer. Brown and this boyfriend dated for two years.
Although Brown was drug free during the relationship, she

reported incidents of domestic violence. When Brown's boyfriend
was arrested for selling drugs, Brown fell into financial disarray.

As a result, Brown accrued multiple speeding tickets that she was

unable to pay, and her driver's license was suspended. She was
also criminally charged with writing worthless checks. Brown
became an exotic dancer to pay the bills, and relapsed to depend on

alcohol and cocaine.

Brown's relapse lasted for approximately nine years. During this
time, Brown was broke, homeless, and prostituted herself for
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money to facilitate her drug addiction. She wrote additional
worthless checks and was ordered to participate in a court-ordered
treatment program. Brown graduated from the program at age
thirty-five, and was hired as an assistant manager at a catermg
company. She was promoted to manager, and was stable in this

job for approximately four years. She started dating a fourth man.

Brown's family members testified that at this time in her life she
was doing very well, her relationship with her boyfriend was good,
and her two sons visited her often. However, a few months later,

Brown discovered that her boyfriend was cheating on her with her
brother's girlfriend and terminated the relationship. The emotional
trauma Brown suffered as a result of the breakup was substantial.
Brown left her job, wrote more worthless checks, and experienced

another relapse. This relapse, however, lasted only about a month.

During the summer of 2009, Brown enrolled in online college

classes, moved to Pensacola, Florida, and started working at
Waffle House. By Thanksgiving, however, Brown was struggling

financially, had relapsed again and quit her job. Brown obtained
drugs by engaging in sex for drugs with Heather Lee's husband. On
the day of the attack, Brown told Dr. Bailey she had used "several

hundred dollars" worth of cocaine.

Dr. Bailey testified that she interviewed Brown, Brown's mother,
Brown's aunt, Brown's two uncles, Brown's brother, and Brown's
two sons. Dr. Bailey also testified that she reviewed Brown's
medical, legal, and academic records; Brown's psychological
testing; the offense report; the supplemental investigative report;
the autopsy report; and the statements of witnesses and

codefendants. Based on her evaluation, Dr. Bailey concluded
Brown suffered from repeated traumas, addictions, physically and

sexually abusive relationships, negative community influences, and
exposures to violence both in her childhood and adult life. Dr.
Bailey testified that Brown's parents were neglectful and provided
an inadequate and unhealthy foundation, which negatively

impacted Brown's development. Dr. Bailey concluded that the
repercussions from the repeated traumas in Brown's childhood
extended for decades into her adolescence and adulthood.

However, Dr. Bailey concluded that Brown was logical, and was

able to think linearly and rationally. Nothing in Brown's past
demonstrated a propensity for violence, or that she was suffering
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from bipolar disorder, any mood disorders, or schizophrenia.
While Brown did exhibit some psychotic symptoms, Dr. Bailey
testified that Brown was not under extreme emotional distress at
the time of the murder. Dr. Bailey would not diagnose Brown with
any condition other than dependence on crack cocaine, which was
in remission due to her incarceration. Finally, Dr. Bailey testified

that Brown did not deny her involvement in the murder, and that
Brown felt remorseful for her actions.

Dr. Bingham, the State's expert, testified that he conducted a
mental status evaluation of Brown and concluded that she did not
exhibit signs of psychosis and possessed an intelligence level in the
low-average range. He further testified that while Brown exhibited
anger and rage, there was no indication that those feelings
inhibited her ability to think clearly or to recognize right from

wrong. He concluded that Brown's actions on the night of the
attack demonstrated preplanning, direction, and were goal oriented.
Dr. Bingham found no evidence that Brown lacked the capacity to
conform her conduct to the requirements of the law, or that she

exhibited diminished capacity in understanding the criminality of
her conduct. He concluded that she was not under extreme duress
or experiencing an emotional disturbance at the time of the
offense. Finally, Dr. Bingham concluded that while there was

substantial trauma in Brown's life, there was no cause and effect

relationship connecting Brown's past to her actions in murdering
Zimmerman.

On June 26, 2012, the jury recommended a death sentence by a
unanimous vote. During the Spencer3 hearing, the State presented a
letter from the mother of the victim. The defense presented several
records from the Illinois Department of Children and Family
Services and a letter from one of Brown's friends. Brown then
apologized to the victim's family and stated that Zimmerman "died
a horrific death, and I was one of the ones who participated in
taking her life. She didn't deserve it at all."

On September 28, 2012, the trial court sentenced Brown to death
for the murder of Audreanna Zimmerman. In pronouncing
Brown's sentence, the trial court found that the State had proven

e, 615 So. 2d 688 (Fla. 1993).
t
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beyond a reasonable doubt the existence of three statutory

aggravating circumstances: (1) the murder was committed in a
cold, calculated, and premeditated manner without any pretense of
moral or legal justification (CCP) (great weight); (2) the murder
was especially heinous, atrocious, or cruel (HAC) (great weight);
and (3) the murder was committed while Brown was engaged in

the commission of a kidnapping (significant weight). See

921.141(5)(d), (h), (i), Fla. Stat. (2010).

The trial court found that one statutory mitigating circumstance,
that Brown had no significant history of prior criminal activity,
was established and gave it minimal weight. The trial court found

twenty-seven nonstatutory mitigating circumstances. Specifically,
the court found that Brown: (1) was the child of a teenage mother
(minimal weight); (2) was neglected by both parents (some

weight); (3) lost her childhood due to parental neglect (some
weight); (4) was abandoned by her mother (some weight); (5) had

a history of family violence (some weight); (6) was exposed to
drugs during her adolescence (some weight); (7) suffered
developmental damage due to her parents' use of and dependence
on drugs (some weight); (8) was subjected to sexual violence

inflicted by her father; (some weight); (9) was betrayed by a
trusted family member (i.e., her grandmother) (some weight); (10)
experienced corruptive community influences and exposure to a
criminal lifestyle (some weight); (11) experienced chaotic moves

and transitions (little weight); (12) was a victim of domestic
violence during her adult life (some weight); (13) witnessed a
violent homicide and served as a State witness in a murder trial
(little weight); (14) lost her family (her parental rights were

terminated for her two sons, and she has no relationship with her
mother or father) (little weight); (15) suffered repeated trauma

throughout her life (little weight); (16) suffered from drug

addiction (little weight); (17) suffered from the long term effects of
chronic cocaine use on her brain (some weight); (18) was a
productive citizen during periods of sobriety (little weight); (19)
was living in poverty at the time of the crime (minimal weight);

(20) behaved well in jail (little weight); (21) conducted a bible
study program (little weight); (22) exhibited good courtroom

behavior (little weight); (23) has no possibility of parole (little
weight); (24) showed remorse (some weight); (25) received a
different sentence than that of her co-defendants (some weight);
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(26) had no history of prior criminal violence (moderate weight);

and (27) was using cocaine on the day of the crime (moderate

weight).

The trial court concluded that the aggravating circumstances
outweighed the mitigating circumstances and noted that this case,

"particularly because of the heinous, atrocious, [or] cruel nature of
the murder of Audreanna Zimmerman, falls into the class of
murders for which the death penalty is reserved." Accordingly, the

court imposed upon Brown the sentence of death.

STANDARDS TO BE APPLIED

With regard to Defendant's claims of ineffective assistance of counsel, Defendant must

meet the requirements outlined in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052

(1984) in order to be entitled to relief. The Florida Supreme Court, in Cherry v. State, 659 So.

2d 1069, 1072 (Fla. 1995), set forth the Strickland standard as follows:

Under Strickland, a defendant must establish two components in
order to demonstrate that counsel was ineffective: (1) counsel's

performance was deficient and (2) counsel's deficient performance
prejudiced the defense. As to the first prong, the defendant must
establish that "counsel made errors so serious that counsel was not

functioning as the 'counsel' guaranteed the defendant by the Sixth
Amendment." Ii at 686, 104 S. Ct. at 2063. As to the second

prong, the defendant must establish that "counsel's errors were so
serious as to deprive the defendant of a fair trial, a trial whose
result is reliable." E "[U]nless a defendant makes both showings,
it cannot be said that the conviction or death sentence resulted
from a breakdown in the adversary process that renders the result

unreliable." Id.

Defendant also raises claims based on alleged Giglio4 violations by the prosecution.

To establish a claim under Giglio, the defendant must demonstrate
that (1) the prosecutor presented or failed to correct false
testimony; (2) the prosecutor knew the testimony was false; and (3)

4 Giglio v. U.S., 405 U.S. 150, 92 S. Ct. 763 (1972).
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the evidence was material. Once the first two prongs are
established, the false evidence is deemed material if there is any
reasonable possibility that it could have affected the jury's verdict.

Jones v. State, 998 So. 2d 573, 579-80 (Fla. 2008) (citations omitted).

FACIAL SUFFICIENCY STANDARDS

Pursuant to rule 3.851(e)(1), Florida Rules of Procedure:

Each claim or subclaim [of the postconviction motion] should be
separately pled and shall be sequentially numbered beginning with
claim 1. If upon motion or upon the court's own motion, a judge
determines that this portion of the rule has not been followed, the
judge shall give the movant 30 days to amend. If no amended
motion is filed, the judge shall deem the noncompliant claim,
subclaim, and/or argument waived.

Additionally, the motion shall include "the nature of the relief sought," "a detailed allegation of

the factual basis for any claim for which an evidentiary hearing is sought," and "a detailed

allegation as to the basis for any purely legal or constitutional claim for which an evidentiary

hearing is not required . . . ." Fla. R. Crim. P. 3.851(e)(1)(C), (e)(1)(D), (e)(1)(E). See also

Hunter v. State, 29 So. 3d 256, 261 (Fla. 2008). The Florida Supreme Court requires attorneys

who represent capital defendants to meet the minimal pleading requirements to allege a claim of

ineffective assistance of trial counsel:

In Downs v. State, 453 So. 2d 1102, 1104-05 (Fla. 1984), [The
Supreme Court of Florida] explained that a defendant who seeks to
present such a claim must (1) identify a specific omission or overt
act upon which the claim is based, (2) demonstrate that the
omission or act was a substantial deficiency which fell measurably
below that of competent counsel, and (3) demonstrate that the
deficiency probably affected the outcome of the proceedings. If a
capital defendant fails to plead in accordance with these criteria,
the claim will not meet the threshold of facial sufficiency.

Doorbal v. State, 983 So. 2d 464, 482-483 (Fla. 2008).
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To be entitled to an evidentiary hearing on a claim of ineffective
assistance, the defendant must allege specific facts that are not
conclusively rebutted by the record and which demonstrate a
deficiency in performance that prejudiced the defendant. Mere
conclusory allegations are insufficient to warrant an evidentiary
hearing. The defendant bears the burden of establishing a prima
facie case based on a legally valid claim. The burden is also on the
defendant, not the State, to show a reasonable probability that the
result would have been different but for counsel's error. Summary
denial is proper where the defendant fails to sufficiently allege
both prongs of the Strickland standard.

Anderson v. State, 220 So. 3d 1133, 114243 (Fla. 2017) (citations omitted, punctuation
omitted).

"A summary or conclusory allegation is insufficient to allow the trial court to examine the

specific allegations against the record." Tanzi v. State, 94 So. 3d 482, 493 (Fla. 2012) (citations

omitted; punctuation omitted). When a capital postconviction motion fails to comply with the

pleading requirements of the rule and the trial court intends to deny the claim based on the

omissions, the proper procedure is for the trial court to strike the motion with leave to amend so

that the defective pleading can be completed and amended in good faith. See Davis v. State, 26

So. 3d 519, 527 (Fla. 2009) (citing Spera v. State, 971 So. 2d 754, 761 (Fla. 2007), extending the

holding of Bryant v. State, 901 So. 2d 810 (Fla. 2005)). If the claim or subclaim remains facially

insufficient, then the trial court may properly deny the claim with prejudice. See Tanzi, 94 So.

3d at 494 (after opportunity to amend, claim was properly denied when the defendant failed to

allege specific facts explaining how the outcome would have been different if counsel acted

otherwise).

In the instant case, despite being given three opportunities to amend, the third amended

motion still does not comply with the numbering requirements of rule 3.851(e)(1), Florida Rules

of Criminal Procedure. If Defendant had not filed an amended motion, this Court would without
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question be justified in deeming the noncompliant claims, subclaims, and/or arguments waived.

However, Defendant did file amended motions, albeit motions that still do not comply with the

numbering requirements. As the rule does not speak to the current situation, this Court has

attempted to address all of Defendant's claims and subclaims. However, the motion is

disorganized, and to the extent this Court may have failed to address any claims, this Court

considers those claims, subclaims, and/or arguments waived based on Defendant's failure to

comply with the pleading requirements of rule 3.851. For ease of reference, this Court, to the

best of its ability, has organized the subclaims.

This Court also observes that because each claim was not numbered separately, many of

the claims and subclaims remain facially insufficient. The Court will address this situation on a

claim-by-claim basis.

DEFENDANT'S CLAIMS

CLAIM 1: TRIAL COUNSEL PROVIDED INEFFECTIVE ASSISTANCE OF
COUNSEL DURING THE JURY SELECTION PHASE OF DEFENDANT'S CAPITAL

TRIAL

Defendant alleges that trial counsel was ineffective during the jury selection phase of

Defendant's trial by A) failing to conduct a meaningful death qualification; B) failing to inquire

about pre-trial publicity; C) failing to inquire about racial bias; D) failing to strike Juror

Goodwin; E) failing to strike Juror Taylor; F) failing to strike Juror Courtney; G) failing to

educate the jury on the penalty phase process; and H) failing to conduct any voir dire of certain

jurors.

This claim is facially insufficient in its entirety. Defendant fails to allege specific details

to support her contentions. Reaves v. State, 826 So. 2d 932, 939 (Fla. 2002) (claim regarding
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jury selection legally insufficient because defendant failed to assert how alleged deficiencies

caused prejudice); Johnson v. State, 921 So. 2d 490, 504 (Fla. 2005) (summary denial proper

when defendant failed to allege how counsel could have rehabilitated juror). Additionally, each

of the subclaims are facially insufficient for failing to allege actual juror bias. See State v.

Caratelli, 961 So. 2d 312, 324 (Fla. 2007); Boyd v. State, 200 So. 3d 685, 697-98 (Fla. 2015);

King v. State, 211 So. 3d 866, 887 (Fla. 2017) ("[A] defendant must show that a biased juror

served during the defendant's trial to satisfy Strickland's requirement of showing a reasonable

probability of a more favorable result"). Because Defendant has been given multiple

opportunities to amend her motion and this claim remains facially insufficient, claim 1 is denied

with prejudice. See Tanzi v. State, 94 So. 3d 482, 493 (Fla. 2012); Davis v. State, 26 So. 3d 519,

527 (Fla. 2009).

CLAIM 2: TRIAL COUNSEL PROVIDED INEFFECTIVE ASSISTANCE OF
COUNSEL DURING THE GUILT PHASE OF DEFENDANT'S CAPITAL TRIAL BY

FAILING TO ADEQUATELY INVESTIGATE AND PREPARE A DEFENSE OR
CHALLENGE TO THE STATE'S CASE

Defendant alleges that trial counsel's representation during the guilt phase of her capital

trial fell below acceptable professional standards and but for counsel's errors, there is a

reasonable probability the result of her trial would have been different.

Claim 2A: Counsel Failed to Conduct an Adequate Investigation and Prepare for
Trial

Defendant alleges that trial counsel, Attorney John Gontarek,5 was ineffective by

failing to conduct "any sort of independent investigation into critical witnesses [namely

Heather Lee, Mallory Azriel, Pamela Valley, and Corie Doyle], their relationship with

5 Gontarek is now a circuit court judge. However, because Gontarek obviously was not a judge at the time he
represented Defendant, this Court will not refer to him as Judge in the context of this Order.
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Ms. Brown, and their motives for testifying."6 Defendant alleges if counsel had

investigated and prepared, he would have uncovered information to impeach these

witnesses. Defendant also alleges that trial counsel exhibited an "utter lack of

preparation" and that he provided "erroneous advice" to Defendant.

L Heather Lee

Heather Lee was also charged with first-degree murder in this case and initially faced the

death penalty. Ultimately, Ms. Lee pled guilty to second-degree murder in exchange for her

testimony against Defendant. The State's theory at trial was based upon Ms. Lee's version of

events.

Defendant alleges that counsel was ineffective for failing to investigate Ms. Lee's

background and her "volatile" relationship with Defendant and the victim. Defendant contends

that trial counsel should have discovered five witnesses who could cast doubt on Ms. Lee's trial

testimony; specifically, a) Robert Cook, b) Catherine Booker, c) Darren Lee, d) Terrance Woods,

and e) Nicole Henderson. Defendant further alleges that if counsel had properly investigated he

would have found f) that each of the weapons used in the commission of the crime (the taser,

crowbar, and gas can) came from Heather Lee's home; and g) Heather Lee and her family had a

history of tampering with witnesses.

6 To the extent that Defendant alleges counsel was ineffective for failing to attend or take the depositions of Deputy
Caleb Lukkar, Terrance Hedrick, Solange Garcia, and Willie Bradley, the Court fmds that Defendant has failed to
specifically allege how she was prejudiced by counsel's failure to do so. Defendant's allegation lacks the specific

factual prejudice as to each witness that is required by Strickland. Consequently, this portion of Defendant's claini
is deemed facially msufficient and is summarily denied with prejudice. See Tanzi v. State, 94 So. 3d 482, 493 (Fla.
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Even though each of the subclaims alleged are facially insufficient for failure to allege

specific factual prejudice, the entirety of this claim was scheduled for evidentiary hearing

without objection from the State.

a. Robert Cook and b. Catherine Booker

Defendant alleges that if trial counsel had investigated he could have presented evidence

showing Ms. Lee had a strained relationship with the victim, and not Defendant. Specifically,

Defendant alleges that counsel could have discovered Robert Cook, Defendant's ex-husband,

who had witnessed tension between Ms. Lee and the victim, Audreanna Zimmerman.

Defendant further asserts that counsel could have discovered Catherine Booker, who is the

secretary for the landlord of the trailer park where Defendant, her co-defendants, and the victim

lived. Defendant contends that shortly before the incident, the victim told Ms. Booker that

something had happened between her and Ms. Lee.

Defendant failed to present the testimony of either Mr. Cook or Ms. Booker to support

her claim that counsel could have discovered evidence of Ms. Lee's "volatile" relationship with

Defendant and the victim. Consequently, as no evidence was presented, these portions of the

claim are deemed waived and denied. Ferrell v. State, 29 So. 3d 959, 977 (Fla. 2010) (capital

postconviction claim must fail when Defendant does not present evidence at evidentiary hearing

to support claim).

c. Darren Lee and d. Terrance Woods

Defendant further alleges that counsel never found any evidence to disprove Ms. Lee's

version of events even though this evidence was available. Specifically, Defendant alleges that

counsel failed to investigate Darren Lee and Terrance Woods. Defendant contends that mere
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days before the fatal attack, Ms. Lee told both Darren Lee (her husband) and Terrance Woods

that Darren Lee would not be sleeping with "that bitch" anymore. Further, a few days after the

attack, Ms. Lee confessed to both Darren Lee and Terrance Woods that she had murdered the

victim. Defendant asserts that if counsel had investigated and prepared for trial, trial counsel

would have surely called Darren Lee and Terrance Woods as witnesses at trial.

These allegations are refuted by the record. Pretrial depositions were taken of both

Darren Lee7 and Terrance Woods. Sharon Wilson, Defendant's penalty phase counsel, was

present for Darren Lee's deposition. Even though Mr. Gontarek was not present at the

deposition, Mr. Gontarek credibly testified at evidentiary hearing that he reviewed all of the

depositions before trial.8 Both Ms. Wilson and Mr. Gontarek were present for the deposition of

Terrance Woods. Consequently, as the record shows that trial counsel investigated both Darren

Lee and Terrance Woods, this claim is denied.

e. Nicole Henderson

Defendant also alleges that trial counsel was aware of a rumor that Ms. Lee had

confessed to planning and carrying out the murder, but he failed to present this evidence at trial.

Defendant claims that Nicole Henderson, a jail inmate familiar with Ms. Lee's "reputation for

violence since 2009," had witnessed Ms. Lee's violent behavior "first hand." Defendant further

alleges that Ms. Henderson had also heard Ms. Lee make incriminating statements regarding the

murder.

Contrary to Defendant's allegations, Darren Lee's deposition shows that he did not testify at deposition
about what Heather Lee told him about the incident. Heather Lee's attomey objected to such questioning
based on spousal privilege and Darren Lee was instructed by Heather Lee's attorney not to answer those
questions. See Defendant's Evidentiary Hearing Exhibit #5, p. 31. Darren Lee testified for the first time at
evidentiary hearing that Heather Lee told him she had poured the gasoline on the victim and lit her on fire.

8 See Transcript, Evidentiary Hearing, pp. 49-50; 53-54.
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Defendant presented Nicole Henderson's testimony at evidentiary hearing. In regard to

this allegation, Nicole Henderson testified that she had known Ms. Lee from the "free world"

since 2009.9 Ms. Henderson further testified that she first had contact with Ms. Lee when Ms.

Lee got into an altercation with Ms. Henderson's teenage sister.1° According to Ms. Henderson,

Ms. Lee tried to have a physical fight with Ms. Henderson's sister because Ms. Lee's boyfriend

at the time wanted to have sex with the sister."

Ms. Henderson also testified that at one point she and Ms. Lee were housed in the same

correctional facility.32 During that time, Nicole Henderson overheard conversations Ms. Lee was

having with another woman named Miracle Sanders. In these conversations, Ms. Lee told Ms.

Sanders that she was going to be "going home" because she was blaming Britnee Miller and

Defendant for the murder. According to Ms. Henderson's evidentiary hearing testimony, Ms.

Lee said the reason the murder happened was because "her boyfriend had got another young lady

pregnant." Ms. Lee further indicated that she was going to get two other juvenile girls that had

been housed with Ms. Miller to get on the stand and say what Ms. Lee wanted them to say, so

Ms. Lee would "be able to get off."13 On cross-examination, Ms. Henderson admitted that it

sounded like Ms. Lee was bragging," and that Ms. Lee did not say how she was going to contact

the juveniles at the juvenile detention center to get them to say what she wanted."

9 See Transcript, Evidentiary Hearing, pp. 101-102.

° See Transcript, Evidentiary Hearing, p. 102.

" See Transcript, Evidentiary Hearing, p. 102.

2 See Transcript, Evidentiary Hearing, p. 104.

See Transcript, Evidentiary Hearing, p. 104.

See Transcript, Evidentiary Hearing, p. 107.

kee Transcript, Evidentiary Hearing, p. 108.
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After reviewing the evidence regarding this claim, the Court finds that Defendant is not

entitled to relief. Defendant has not shown that Ms. Henderson's testimony regarding Ms. Lee's

reputation for violence would have been admissible at trial. Additionally, it is doubtful that Ms.

Henderson's testimony would have been admissible regarding the conversation she overheard

between Ms. Lee and Ms. Sanders. Even if it were admissible as an exception to hearsay, it

would not have made a difference at trial. Ms. Henderson herself admits that Ms. Lee was

bragging. There is no indication that Ms. Lee even had the ability to contact the juveniles at the

facility to do her bidding. Additionally, if Ms. Zimmerman had been pregnant at the time of the

murder, this information would have been presented at trial through the medical examiner's

testimony. No such evidence was presented at trial. Further, and most importantly, trial counsel

actually did present Wendy Moye at trial, who testified that Ms. Lee told her directly that she

was the person who poured the gas and lit the victim on fire. Although admitted as impeachment

evidence, this information was already before the jury. Defendant has failed to show that trial

counsel was deficient for failing to call Nicole Henderson as a witness at trial, or that Ms.

Henderson's testimony would have changed the outcome of this case. She is not entitled to relief

as to this claim.

f Weapons Used in the Crime

Defendant also contends that if counsel had properly investigated, he would have

discovered that all of the weapons used in the commission of the crime (taser, crowbar, and gas

can) came from Ms. Lee's home. Defendant failed to present any evidence at evidentiary

hearing to support the validity of this claim, and therefore Defendant is not entitled to relief.
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g. History ofTampering with Witnesses

Defendant also asserts that if counsel had investigated, he would have discovered that

Ms. Lee and her family had a history of tampering with witnesses. According to the motion, Ms.

Lee previously asked Defendant to beat up a witness to Ms. Lee's brother's criminal case in late

2009. Defendant has failed to submit any evidence in support of this claim, and Defendant is not

entitled to relief on this basis.

2. MalloryAzriel

Mallory Azriel was present when the attack of the victim first began and later helped

dispose of evidence of the crime. Defendant contends that counsel's failure to depose or

investigate Ms. Azriel left counsel unacquainted with Defendant's case and unprepared to cross-

examine her at trial.

Defendant failed to present any evidence at the hearing to support this claim. Ferrell v.

State, 29 So. 3d 959, 977 (Fla. 2010) (capital postconviction claim must fail when Defendant

fails to present evidence at evidentiary hearing to support claim). The Court further notes that

this claim is legally insufficient. Defendant has merely alleged that counsel failed to adequately

cross-examine Ms. Azriel without indicating what favorable information could have been elicited

or how Defendant was prejudiced. See Anderson v. State, 220 So. 3d 1133, 1144 (Fla. 2017)

(citing Reaves v. State, 826 So. 2d 932, 939-40 (Fla. 2002)). Consequently, this claim is

summarily denied.
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3. Pamela Valley

Pamela Valley had at one time been a close friend of Defendant's. At trial, Ms. Valley

testified that Defendant had confessed to her involvement in the murder. Ms. Valley also

testified that Defendant had asked her to "finish off" the victim when she was still in the hospital.

Defendant alleges that counsel failed to question Ms. Valley as to why her initial

statement to law enforcement did not include the information about Defendant asking her to

"finish off" the victim. Defendant also asserts that if counsel had investigated the relationship

between Defendant and Ms. Valley, he would have found that Defendant was "no longer

welcome" in Ms. Valley's home after Defendant "spurned" Ms. Valley's sexual advances.

Defendant further asserts that if counsel had investigated he would have discovered that Ms.

Valley's child, Raygine Robinson, and Defendant's child, Britnee Miller, were co-defendants in

another criminal case that was pending at the time of the murder. Finally, Defendant claims that

if counsel had investigated, he would have discovered that Ms. Valley had a reputation

(according to two people) of "doing or saying anything for money, even lying."

Defendant failed to present any evidence regarding Ms. Valley and Defendant's troubled

relationship. Defendant further failed to present any evidence regarding Ms. Robinson and Ms.

Miller being codefendants in another criminal case and how such information might have been

used to cast doubt on Ms. Valley's trial testimony. Consequently, as no evidence was presented,

these portions of the claim are deemed waived and denied. Ferrell v. State, 29 So. 3d 959, 977

(Fla. 2010).

Page 23 of110 Tina Lasonva Brown, Case No. 2010-CF-1608A



At evidentiary hearing, Mr. Gontarek was asked about his investigations into Pamela

Valley's background.16 Mr. Gontarek testified he did not feel like it was important to have an

investigator travel "up north" (where Ms. Valley used to live) to investigate her background,

because the facts in this case were so "horrific" that information about Ms. Valley's background

would not have made a difference in Defendant's trial." While Mr. Gontarek conceded that if he

had information regarding Ms. Valley's reputation for dishonesty he probably would have tried

to use it at trial,18 he also confirmed his understanding that evidence of reputation would have

had to come from a community and not just from one or two people who knew Ms. Valley.l9

Defendant's allegation regarding Ms. Valley's "reputation" is based upon a statement by Jennifer

Malone, who did not testify at the evidentiary hearing at all, and Darren Lee, who did not testify

at evidentiary hearing regarding Ms. Valley and her reputation.2° The evidence submitted at

hearing does not show that counsel was deficient for failing to investigate and discover

"reputation" evidence that would not have been admissible at trial. Defendant is not entitled to

relief as to this portion of the claim.

Even though counsel did not impeach Ms. Valley directly with her previous statement, a

review of the trial transcript shows that counsel did, in fact, delve into Ms. Valley's evolving

statements that added the detail about "finishing off" the victim:

Q. [BY MR. GONTAREK] And then you said that after you
went to Crime Stoppers, called Crime Stoppers, you went
back to the police and said, oh, well, Tina told me to go to

See Transcript, Evidentiary Hearing, p. 33.

" See Transcript, Evidentiary Hearing, p. 33.

¹8 See Transcript, Evidentiary Hearing, p. 33.

¹² See Transcript, Evidentiary Hearing, p. 53.

2° See Transcript, Evidentiary Hearing, pp. 85-95.
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the hospital and f~mish her off, is that what you said? Is that
what you testified to?

A. [BY PAMELA VALLEY] Yes, something like that.

Q. You didn't tell the police that right off, it was after you
went to Crime Stoppers, wasn't it?

A. Because it wasn't right off. It wasn't right off.

Q. It was after you went to Crime Stoppers and the second
time you went to the police isn't it?

A. I'm not sure. I'm not sure exactly. I don't know.

Q. You are not sure?

A. But I remember telling somebody something yes, I did.

Q. And everything is vague and ambiguous, isn't that right?

A. Yes.21

Defendant has failed to show how impeaching Ms. Valley with the actual previous statement

would have been more effective than the approach employed by counsel. As counsel addressed

Ms. Valley's differing accounts during her trial testimony, the Court finds that Defendant has

failed to show that counsel was deficient. She is not entitled to relief as to this claim.

4. Corie Doyle

Corie Doyle was a fellow inmate of Defendant's at the Escambia County Jail after

Defendant's arrest in this case. At trial, Ms. Doyle testified that one early morning Defendant

confessed to her the details of Defendant's participation in the murder. Defendant alleges that if

counsel had investigated, he would have discovered Nicole Henderson, another fellow inmate,

who would have provided testimony to refute Ms. Doyle's trial testimony. Specifically,

2' See Attachment 1, Transcript, Trial, pp. 574-575.
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Defendant alleges that Ms. Henderson would have testified that Defendant was heavily sedated,

slept a lot, and she had never seen Defendant alone in the early morning hours drinking coffee,

as Ms. Doyle indicated in her trial testimony.

An evidentiary hearing was conducted regarding this claim. At evidentiary hearing, Ms.

Henderson testified consistently with the motion: Defendant was heavily sedated, slept a lot, and

the guards had to wake her up for both breakfast and lunch.22 Ms. Henderson further testified

that she had never seen Defendant alone in the common area, drinking coffee, early in the

morning. However, upon cross-examination, Ms. Henderson confirmed that even though she

had never seen Defendant in the common area early in the morning, it was "possible" Defendant

got up early at times.23 This Court finds that Ms. Henderson's testimony does nothing to refute

Ms. Doyle's trial testimony. Counsel was not deficient and Defendant was not prejudiced by

counsel's failure to present Ms. Henderson's testimony on this topic. Defendant is not entitled to

relief regarding this claim.

5. "Utter Lack ofPreparation"

Defendant asserts that trial counsel exhibited an "utter lack of preparation" when

defending this case. Specifically, Defendant alleges that trial counsel: a) asked the State

via email for a list of the State's witnesses so he could avoid reviewing all of the

depositions; b) was not present for Darren Lee's deposition; and c) did not have an

opening statement prepared on the first day of trial.

²² See Transcript, Evidentiary Hearing, p. 105.

23 See Transcript, Evidentiary Hearing, p. 107.
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a. The Email about Witnesses

Defendant alleges that one week before trial, counsel requested the State to send

him a list of the witnesses it would be calling at trial so counsel could "save the time and

expense [of] not having to read every deposition."

Mr. Gontarek explained at evidentiary hearing that in a different capital case, Mr.

Molchan, another Assistant State Attorney who assisted Ms. Jensen on this case, had

provided a list of his witnesses via email for each day of the trial.24 Mr. Gontarek said he

had never had an attorney provide this information before, and because Ms. Jensen was

working with Mr. Molchan on this case, he was hoping that Ms. Jensen would follow Mr.

Molchan's previous course of conduct.25 Mr. Gontarek testified that Ms. Jensen chose

not to answer his email and did not provide the witness list for each day of trial.26 Mr.

Gontarek confirmed that his question did not mean he had not reviewed the depositions;

in fact, he had read all of the depositions before trial.27 He just thought it was amusing

that the State had provided the witnesses in the other case and was trying to see if he

could "take advantage."28 The Court finds trial counsel's testimony credible on this

topic. Defendant has failed to show that trial counsel acted deficiently or that she was

prejudiced. She is not entitled to relief as to this claim.

24 SE Transcript, Evidentiary Hearing, pp. 34-35; 53.

25 See Transcript, Evidentiary Hearing, p. 53.

26 See Transcript, Evidentiary Hearing, p. 54.

27 See Transcript, Evidentiary Hearing, pp. 49-50; 53-54.

28 See Transcript, Evidentiary Hearing, pp. 53-54.
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b. Trial Counsel's Absence (~rom Darren Lee's Deposition

Defendant further contends that Mr. Gontarek was not present for Darren Lee's

deposition. Defendant alleges she was prejudiced by trial counsel's absence at this

deposition because Darren Lee's deposition testimony contradicted Ms. Lee's version of

events, and trial counsel failed "to subject the State's evidence to the adversarial testing

the Constitution requires."

This subclaim is facially insufficient. Defendant fails to specify what the

contradictions were between Darren Lee's deposition testimony and Ms. Lee's trial

testimony,29 and what information counsel should have used to challenge the "State's

evidence." Regardless, Mr. Gontarek testified credibly that he read all of the depositions

in the case to prepare for trial." Defendant has failed to show that trial counsel's absence

from Darren Lee's deposition was deficient or she was prejudiced. She is not entitled to

relief as to this subclaim.

c. Opening Statement

Defendant also cites to the trial transcript, in which trial counsel stated, "I don't

know what my opening is going to be yet, judge." Defendant alleges "[t]his concession

reveals the depth of counsel's apathy towards Ms. Brown and her case."

This claim is facially insufficient as Defendant fails to allege specific, factual

prejudice. Regardless, Mr. Gontarek testified at evidentiary hearing regarding this claim.

He indicated that when he prepares for trial, he does not sit down and write out pages for

29 IfDefendant is trying to imply that Darren Lee claimed Heather Lee had admitted to pouring the gasoline and
lighting the victim on fire, contrary to Heather Lee's trial testimony, a review of Darren Lee's deposition testimony
shows that this issue was never discussed during his deposition. See Defendant's Evidentiary Hearing Exhibit #5.

3° See Transcript, Evidentiary Hearing, pp. 49-50; 53-54.
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his opening statement.3' Instead, he mentally prepares for what he wants to present

during his opening statement.32 The Court finds trial counsel's testimony credible on this

topic. Defendant has failed to demonstrate that Mr. Gontarek was deficient or that his

preparation methods prejudiced Defendant. She is not entitled to relief as to this claim.

6. "Erroneous Advice" ofCounsel

Defendant also alleges that she relied on the "erroneous advice" of counsel when she

"chose not to testify, not to take a plea deal, not to cooperate with the State, and in essence, not

to bring her story to light." Defendant further asserts that trial counsel advised her that by

"keeping quiet," she could "save" her daughter, Britnee Miller. Defendant alleges that following

this advice put her at a "grave" disadvantage as Ms. Lee testified to events that had "no factual

backing."

This claim is facially insufficient for lack of specific, factual prejudice. Defendant's

claim of "erroneous advice" is also conclusory and speculative, without any facts offered in

support of this allegation.

Even though the entirety of claim 2A was scheduled for evidentiary hearing, the only

evidence presented that remotely relates to this claim is that the State refused to offer a plea in

Defendant's case, despite both trial counsel and penalty phase counsel trying to persuade the

State otherwise.33 Consequently, the evidence shows that trial counsel did not erroneously

advise Defendant not to enter a plea, as no plea offer was available. In regard to the other issues

raised in this subclaim, because Defendant failed to present any evidence on these topics at the

3¹ See Transcript, Evidentiary Hearing, p. 54.

32 See Transcript, Evidentiary Hearing, p. 54.

33 See Transcript, Evidentiary Hearing, pp. 37-38; 50-51; 278-279; 394-396; see also State's Evidentiary Hearing
Exhibit #1.
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hearing, the Court finds the remaining issues are abandoned and denied. See Ferrell v. State, 29

So. 3d 959, 977 (Fla. 2010) (capital postconviction claim must fail when Defendant fails to

present evidence at evidentiary hearing to support claim).

Claim 2B: Counsel Failed to Adequately Challenge the State's Evidence through
Cross-Examination of Witnesses

Defendant next alleges that trial counsel failed to adequately cross-examine witnesses

Heather Lee, Corie Doyle, and Pamela Valley regarding their previous inconsistent statements.

1. Heather Lee

Defendant alleges that trial counsel failed to impeach Heather Lee with the following: a)

Ms. Lee's prior criminal record; b) Ms. Lee's deposition testimony regarding her whereabouts on

the day of the incident; c) Ms. Lee's deposition testimony regarding cleaning blood off of her

shoes; d) Ms. Lee's deposition testimony about how the blood got on her shoes; e) Ms. Lee's

recorded statement to law enforcement about where she, the victim, and the other participants

were sitting in Defendant's vehicle on the night of the incident; f) Ms. Lee's recorded statement

to law enforcement about her knowledge of the wooded area where the crime took place; g)

Darren Lee's deposition testimony on the topic of whether Ms. Lee was alone with Darren Lee at

the home the day of the incident; and h) Darren Lee's deposition testimony regarding the reason

no one opened the door when the police came to the Lees' residence. Defendant further alleges

that counsel failed to ask Ms. Lee about the following: i) Darren Lee's affair with Defendant as

motive for testifying against Defendant; j) Darren Lee's affair with the victim; k) whether the gas

can and crowbar used during the crime came from her home; and 1) Ms. Lee's return to the

scene of the crime with Defendant. In general, Defendant alleges that none of Ms. Lee's given

statements were consistent.
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a. Heather Lee's Prior Criminal Record

Defendant claims that counsel was ineffective for failing to impeach Heather Lee with

her prior criminal record: two felony convictions and two crimes of dishonesty. At evidentiary

hearing, Mr. Gontarek testified that he did not believe it would make a difference in this case if

he impeached Ms. Lee with her prior criminal record.34 Instead, counsel felt that the fact Ms.

Lee pled to second-degree murder and was getting a benefit as a result of her plea "was

everything.',35 The record shows that trial counsel made the jury aware that Ms. Lee had been

charged with first-degree murder in this case and was still convicted of second-degree murder

after she entered into a plea in exchange for her testimony against Defendant.36 Ms. Lee's

previous criminal record is insignificant under these circumstances. Defendant has further failed

to demonstrate that the results of Defendant's trial would have been different if counsel had used

Ms. Lee's prior criminal record to impeach her trial testimony. Consequently, Defendant is not

entitled to relief as to this subclaim.

b. Heather Lee's Deposition - Whereabouts Day ofthe Incident

Defendant alleges that counsel was ineffective for failing to impeach Heather Lee

regarding her whereabouts on the day of the incident. Specifically, Defendant alleges that Ms.

Lee testified at trial that she was at home all afternoon with her husband on the day of the

incident. However, Defendant alleges that Ms. Lee testified at deposition and in her recorded

interview of April 7, 2011, that she was at Defendant's house around 3:45 p.m., and then went to

her own home to cook fish, during which several family members dropped by her home.

34 S_eee Transcript, Evidentiary Hearing, pp. 39-40.

35 See Transcript, Evidentiary Hearing, p. 56.

36 See Attachment 1, Transcript, Trial, pp. 511; 535-536.
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Defendant's claim is facially insufficient for failure to allege proper prejudice. Although

this claim was set for evidentiary hearing, Defendant failed to present any testimonial evidence

to support this claim. While Defendant did introduce into evidence Ms. Lee's deposition and the

recorded interview from April 7, 2011, Defendant failed to address the topic of these

inconsistencies with trial counsel or any other witnesses called at the evidentiary hearing.

Defendant has also failed to present any evidence to demonstrate how this inconsistency on such

a tangential issue would have changed the results of Defendant's trial. Defendant is not entitled

to relief as to this subclaim.

c. Heather Lee's Deposition - Cleaning Blood offShoes

Defendant next alleges that counsel was ineffective for failing to impeach Heather Lee

regarding cleaning the blood off her shoes. At trial, Ms. Lee testified that after she returned from

the field to Defendant's trailer, she was not trying to clean the blood off her shoes. However,

during Ms. Lee's deposition testimony, she stated that she tried to get the blood off her shoes.

Defendant contends that counsel did not question Ms. Lee about this inconsistency even though a

previous witness at trial, Mallory Azriel, testified she saw Ms. Lee try to clean her shoes.

Defendant's claim is facially insufficient for failure to allege proper prejudice. Although

this claim was set for evidentiary hearing, Defendant failed to present any testimonial evidence

to support this claim. While Defendant did introduce into evidence Ms. Lee's deposition,

Defendant failed to address the topic of this inconsistency with trial counsel or any other

witnesses called at the evidentiary hearing. The record also shows that trial counsel did highlight

in his cross-examination that Mallory Azriel, arguably a much more credible witness, had
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testified that Ms. Lee had tried to clean the blood off her shoes.37 Further, Defendant has failed

to present any evidence that demonstrates how this inconsistency in testimony on such a

tangential issue would have changed the results of Defendant's trial. Defendant is not entitled to

relief as to this claim.

d. Heather Lee's Deposition - How Blood Got on Shoes

Defendant also alleges that counsel was ineffective for failing to impeach Heather Lee

regarding how the blood got on her shoes. Defendant alleges that at trial, Ms. Lee stated that she

got blood on her shoes because "I stepped in some." However, during deposition Ms. Lee stated

that the blood "flew" on her while the victim was being hit.

Defendant's claim is facially insufficient for failure to allege proper prejudice. Although

this claim was set for evidentiary hearing, Defendant failed to present any testimonial evidence

to support this claim. While Defendant did introduce into evidence Ms. Lee's deposition,

Defendant failed to approach the topic of this inconsistency with trial counsel or any other

witnesses called at the evidentiary hearing.

A review of the record shows that Defendant mischaracterizes Ms. Lee's testimony on

this topic. Ms. Lee was not positive about how the blood got on her shoes. At trial, the

following testimony was elicited regarding the shoes:

Q. [By ASA Bridgette Jensen]: Why did she [Defendant]
make you take your shoes off?

A. [By Heather Lee]: Cause it had a little bit of blood on it.

Q. How did you get blood on your shoes?

37 See Attachment 1, Transcript, Trial, p. 540.
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A. I guess when I ran, I stepped in some. Because her
[Audreanna Zimmerman's] head was bleeding when Tina
took the pillow case off.38

During Ms. Lee's deposition, she testified as follows:

Q. [By Attorney Sharon Wilson]: Why did your shoes have
blood all over them?

A. [By Heather Lee]: I guess the blood had flew on me when
they was hitting her; but I don't know how it got on me
because I didn't - I wasn't taking no part of it.39

Considering this was Ms. Lee's testimony on the topic, it is doubtful if counsel had tried to

impeach her with her deposition testimony that it would have made a difference at trial. Indeed,

Defendant fails to even attempt to explain how this minor difference in testimony would have

changed the results of Defendant's trial, especially since it appears Ms. Lee was merely guessing

in both statements. Defendant is not entitled to relief as to this claim.

e. Heather Lee's Recorded Statement - Persons Present in the Vehicle and in the
Woods

Defendant also alleges that counsel was ineffective for never questioning Heather Lee

about her change in testimony regarding who was present in the vehicle at the time the victim

was transported into the woods. At trial, Ms. Lee stated that she was in the middle of the

backseat of the vehicle; Britnee Miller was in the front passenger seat; and Tina Brown was in

the driver's seat. Ms. Lee indicated at trial that Mallory Azriel did not get in the vehicle and was

not present in the woods. However, according to Defendant's allegation, Ms. Lee indicated in

her April 2011 recorded statement that she was located in the middle of the backseat, with

38 See Attachment 1, Transcript, Trial, p. 530 (emphasis added).

39 See Defendant's Evidentiary Hearing Exhibit #8, p. 22 (emphasis added).
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Britnee Miller and Mallory Azriel sitting on either side of her in the vehicle. Ms. Lee further

indicated in this statement that both Britnee Miller and Mallory Azriel held Ms. Lee by the

vehicle while Defendant pulled the victim out of the trunk.

Defendant's claim is facially insufficient for failure to allege proper prejudice. Although

this claim was set for evidentiary hearing, Defendant failed to present any testimonial evidence

to support this claim. While Defendant did introduce into evidence Ms. Lee's April 7, 2011

recorded statement, Defendant failed to address the topic of these inconsistencies with trial

counsel or any other witnesses called at the evidentiary hearing. A review of the recorded

statement and Ms. Lee's trial testimony shows that Defendant's allegations are true that during

the recorded statement Ms. Lee placed Mallory Azriel in the vehicle and also at the wooded

crime scene. However, even if counsel had presented this impeachment evidence, it is doubtful

it would have made a difference. Mallory Azriel, even by Ms. Lee's statement, has never been

depicted as a key player in the murder of the victim. Whether Mallory Azriel was or was not

present during the burning of the victim in the woods does not change the underlying facts

testified to by Ms. Lee or the other evidence presented at trial. In fact, if counsel had introduced

the impeachment evidence regarding Mallory Azriel's possible presence in the woods, it might

have caused the jury to give Mallory Azriel's testimony more credence. Even though Mallory

Azriel testified at trial that she did not get into the vehicle and was not present in the woods, if

the jury believed that Mallory Azriel was actually present for these events, her testimony

regarding Defendant being the main aggressor could have been even more compelling.

Defendant has failed to demonstrate that she is entitled to relief as to this claim.
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f Heather Lee's Recorded Statement -Knowledge of'Crime Scene

Defendant next alleges that counsel failed to effectively cross-examine Heather Lee

regarding the inconsistencies in her testimony about the crime scene. Specifically, Defendant

alleges that at trial, Ms. Lee testified that she had never been to the wooded area before.

However, during her recorded interview ofApril 7, 2011, Ms. Lee stated that she knew the

neighborhood because her grandmother lived there.

Defendant's claim is facially insufficient for failure to allege proper prejudice. Although

this claim was set for evidentiary hearing, Defendant failed to present any testimonial evidence

to support this allegation. While Defendant did introduce the recorded statement, Defendant

failed to address this inconsistency with trial counsel or any other witnesses called at the

evidentiary hearing.

Regardless, Ms. Lee's recorded statement would not have impeached Ms. Lee's trial

testimony on this topic. The trial transcript shows that Ms. Lee testified to the following:

Q. [By ASA Bridgette Jensen]: Where did you guys go?

A. [By Heather Lee]: We went down Detroit up Ashland to
where it was two openings. There was a big chain and a
small chain. Tina got out and took the big chain off and
drove down in the area.

Q. Had you been to that area before?

A. No, ma'am. You could see the area as you go up Ashland
though. You could see the chains.®

During Ms. Lee's April 7, 2011 recorded statement, she testified to the following:

® See Attachment 1, Transcript, Trial, p. 522.
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DEFENDANT LEE: We ended up leaving out of the trailer park,
turning right on Detroit. We went up Detroit, and I know the
streets, we turned on Ashland.

And when we turned on Ashland, it's dark up in that area. But I
know that area as we're going up in there because I stayed in that
neighborhood for a while.

ATTORNEY JENSEN: Do you have a grandma that lives in
there?

DEFENDANT LEE: My grandmother stays on Boaz Street
(phonetics).

ATTORNEY JENSEN: Okay. Go ahead.

DEFENDANT LEE: We went up Ashland, and we turned off to
the side where it was blocked off at.

Tina got out, and she unhooked the strings that was - they usually
have strings blocking off where you can't go down in that little
area. And Tina got out, she unhooked it, and got back in the Jeep,
and we pulled down in there. And she turned the lights out.

When reviewing the statements in context, the word "area" in Ms. Lee's trial testimony and

recorded statement are referring to separate things. The "area" referenced in Ms. Lee's trial

testimony is the blocked off wooded area where the offense took place. The "area" referenced m

Heather's Lee's recorded statement is the neighborhood in which the blocked off wooded area is

located. All the recorded statement shows is that Ms. Lee was familiar with the existence of the

wooded area, not that she had ever been there before. Consequently, Ms. Lee's recorded

statement would not have been effective in impeaching her trial testimony on this topic.

Defendant is not entitled to relief as to this subclaim.

See Defendant's Evidentiary Hearing Exhibit #13B, pp. 41-42.
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q. Darren Lee's Deposition Testimony-Fish Fry

Defendant further alleges that trial counsel failed to impeach Heather Lee's testimony by

calling Darren Lee, Heather's husband, as a witness at trial. Defendant claims that during

deposition, Darren Lee testified that in the late afternoon or early evening of March 24, 2010,

Defendant and Ms. Lee were at their shared home cooking fish together. Darren Lee further

indicated that various people stopped by that evening. Defendant asserts that this testimony

contradicts Ms. Lee's trial testimony that she was home alone with her husband that evening.

Defendant's claim is facially insufficient for failure to allege proper prejudice. Although

this claim was set for evidentiary hearing, Defendant failed to present any testimonial evidence

to support this claim. While Defendant introduced Darren Lee's deposition into evidence, and

Darren Lee, Heather Lee, and Defendant's trial counsel testified at the evidentiary hearing,

Defendant failed to address the topic of this supposed inconsistency with trial counsel or any

other witnesses called at the evidentiary hearing.

Regardless, a review of the trial transcript shows that Darren Lee's deposition testimony

on this topic would not have contradicted Ms. Lee's trial testimony. A review of Ms. Lee's trial

testimony shows the following:

Q. [By Bridgette Jensen, ASA]: I'm going to direct your
attention specifically to March 24th of 2010; do you
remember that particular night?

A. [By Heather Lee]: Yes, ma'am.

Q. Where were you during the afternoon?

A. I was at home.

Q. Was anyone with you at home?
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A. My husband, Darren.42

Ms. Lee never denied that anyone else came by her home that day, but simply stated she

was home with her husband during the afternoon. Additionally, during cross-examination, trial

counsel questioned Ms. Lee about her previous statement that she did not know about the

incident because she was with her husband at the time, cooking fish and french fries. Ms. Lee

admitted at trial that her previous statement that she did not know anything about the victim's

death was a lie.43 Whether people came by Ms. Lee's home earlier in the day is an ancillary

issue that has no bearing on the incident itself. Counsel elicited the testimony from Ms. Lee that

she lied about her knowledge of the crime. This was a much more pivotal issue than whether

people had or had not come by her home that evening. Defendant has failed to show how

counsel was deficient by failing to use Darren Lee's deposition testimony on an issue that was

far from crucial, especially when the testimony would not have even served to impeach Ms. Lee.

Defendant is not entitled to relief on this portion of the claim.

h. Darren Lee's Deposition Testimony- Failure to Open Door for Law Enforcement

Defendant next alleges that counsel failed to cross-examine Heather Lee and failed to call

Darren Lee as a witness to impeach Ms. Lee's trial testimony regarding law enforcement

knocking on their door. Specifically, Defendant alleges that at trial Ms. Lee testified Defendant

followed her back to her home after the incident. Ms. Lee stated she was crying and Darren Lee

kept asking her what was wrong. Ms. Lee testified that when the police knocked on her door,

Defendant told her "[s]he better not open the door." However, Darren Lee testified during his

deposition that he was home watching a movie with Ms. Lee and Defendant right before the

42 See Attachment 1, Transcript, Trial, p. 514.

43 See Attachment 1, Transcript, Trial, p. 537.
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police arrived. Darren Lee testified that the reason no one answered the door when the police

knocked was because he was "high."

Defendant's claim is facially insufficient for failing to allege proper prejudice. Although

this claim was set for evidentiary hearing, Defendant failed to present any testimonial evidence

to support this claim. While Defendant introduced Darren Lee's deposition into evidence, and

Darren Lee, Ms. Lee, and trial counsel testified at the evidentiary hearing, Defendant failed to

address the topic of these supposed inconsistencies with trial counsel or any other witnesses

called at the evidentiary hearing. Regardless, even if Darren Lee had testified at trial consistent

with his deposition testimony, his proposed testimony does not necessarily contradict Ms. Lee's

testimony: Ms. Lee might not have answered the door because Darren Lee was high and

Defendant told her not to open the door. Defendant has not shown that these events were

mutually exclusive. Defendant has failed to show that counsel was deficient or that Defendant

was prejudiced because counsel failed to use Darren Lee's deposition testimony to impeach on a

minor issue, especially when the proposed testimony does not even necessarily contradict Ms.

Lee's trial testimony. Defendant is not entitled to relief as to this subclaim.

i. Darren Lee's Affair with Defendant

Defendant next alleges that, prior to the murder, Heather Lee accused Defendant of

having an affair with her husband Darren Lee, but counsel failed to cross-examine Ms. Lee on

this issue. Defendant alleges that Ms. Lee admitted during her deposition that she had heard

rumors Defendant was sleeping with her husband. Additionally, Darren Lee admitted during his

deposition testimony that he was sleeping with Defendant. Yet, trial counsel never questioned

Ms. Lee about this being a possible motive to testify against Defendant.
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An evidentiary hearing was scheduled regarding this claim. Even though trial counsel

testified at evidentiary hearing, he was never questioned on this specific topic. Ms. Lee was

asked at evidentiary hearing whether Darren Lee was cheating on her with Defendant; Ms. Lee's

responded "No, he was not."44 Ms. Lee was not questioned further at evidentiary hearing

regarding this issue. Darren Lee also testified at evidentiary hearing, but was not asked whether

he was sleeping with Defendant at the time of the incident, or whether Ms. Lee suspected that he

was.

By stipulation of the parties, Ms. Lee's and Darren Lee's depositions were entered into

evidence, even though none of the witnesses at evidentiary hearing were questioned regarding

the deposition testimony on this topic. Ms. Lee's deposition shows that she had heard from

"somebody" that Defendant "liked" her husband Darren Lee, so she asked Defendant if she was

sleeping with him. Ms. Lee specifically denied that she accused Defendant of sleeping with

Darren Lee. Ms. Lee told Defendant that if it was true, Defendant needed to stay away from Ms.

Lee and her family. Defendant told her it was not true. Ms. Lee confirmed during deposition

that she and Defendant "got along okay after that."45

A review of Darren Lee's deposition shows that he admitted to sleeping with Defendant,

but, to his knowledge, Ms. Lee was not aware of his sexual relationship with Defendant. Darren

Lee further testified that Ms. Lee did not suspect he had a sexual relationship with Defendant,

Ms. Lee had never said anything to him about it, and nobody else had ever said anything to him

about his sexual relationship with Defendant.46

44 See Transcript, Evidentiary Hearing, p. 74.

45 See Defendant's Evidentiary Hearing Exhibit #8, pp. 8-9.

46 See Defendant's Evidentiary Hearing Exhibit #5, pp. 8-9.
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The evidence submitted leads the Court to conclude that if Ms. Lee had been asked at

trial whether Defendant was having an affair with her husband, her response would have been

"No, he was not." Ms. Lee's evidentiary hearing testimony is consistent with the depositions in

that Ms. Lee did not know Defendant was sleeping with Darren Lee.

Even had trial counsel somehow been able to introduce the information that Darren Lee

was sleeping with Defendant to call into question Ms. Lee's motive for testifying, there is no

reasonable probability that the outcome of this case would have been different. As the Florida

Supreme Court has previously found, "[t]he record provides more than sufficient evidence to

support Brown's conviction for the first-degree murder of Audreanna Zimmerman."47 The

evidence at trial showed that Defendant lured the victim to her home under false pretenses, and

with the assistance of Heather Lee and Britnee Miller, Defendant stunned, beat, and kidnapped

the victim, and then transported her to a clearing in the woods where Defendant and Miller

continued to beat and stun the victim. Eventually, the victim was doused with a canister of

gasoline and she was set on fire. Before she died, the victim walked to a local residence and

identified Defendant, Britnee Miller, and Heather Lee as her attackers.48 It is undisputed that

Defendant's DNA was found on the handle of the stun gun used in the crime; the victim's blood

was found on the headrest in Defendant's vehicle, and an orange, gold, and black hairweave that

matched Defendant's hair the night of the incident was found in the clearing. It appeared to be

the missing section of Defendant's hairweave from the back of her head.® With this convincing

evidence, there is no reasonable probability that Defendant would not have been convicted of

See Brown v. State, 143 So. 3d 392, 407 (2014).

See Brown v. State, 143 So. 3d 392, 407 (2014).

See Brown v. State, 143 So. 3d 392, 397 (2014).
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first-degree murder if trial counsel had questioned Ms. Lee about her husband sleeping with

Defendant. Defendant is not entitled to relief as to this claim.

f. Darren Lee's Affair with the Victim

Defendant next alleges that trial counsel was ineffective in failing to cross-examine

Heather Lee about the "true nature" of her relationship with the victim. During trial, Ms. Lee

testified that she and the victim were "real close friends." Defendant alleges that this testimony

could have been impeached by two facts: 1) Heather Lee accused the victim of having an affair

with her husband, Darren Lee, and 2) Darren Lee admitted in his deposition testimony he was,

indeed, sleeping with the victim. Defendant alleges that, according to Terrance Woods'

deposition testimony, Ms. Lee and the victim got into a physical fight because two days before

the incident Ms. Lee confronted the victim about sleeping with her husband. Defendant contends

that Ms. Lee was never challenged with "the fact that her statements were not credible in light of

the antagonistic relationship between herself and the victim."

An evidentiary hearing was held regarding this claim. At evidentiary hearing, trial

counsel indicated he was aware that "Ms. Heather Lee had some type of issue with Ms.

Zimmerman having a relationship with her husband."50 Darren Lee and Terrance Woods both

testified that Darren Lee was sleeping with the victim, Ms. Lee found out about it, and as a

result, she got into a physical fight with the victim a couple of days before the incident.5'

However, even if counsel had called Darren Lee and Terrance Woods to testify at trial regarding

the affair and the physical altercation, this testimony would have done little to impeach Ms.

Lee's trial testimony about Ms. Lee and the victim being "real close friends." As Defendant has

so See Transcript, Evidentiary Hearing, p. 28.

s' See Transcript, Evidentiary Hearing, pp. 87-88; 404-406.
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failed to show that counsel was deficient or Defendant was prejudiced by counsel's failure to

attempt to impeach Ms. Lee's testimony regarding the "true nature" of her relationship with the

victim, Defendant is not entitled to relief as to this portion of the claim.

k. Darren Lee's Deposition Testimony - Gas Can and Crowbar

Defendant next alleges Darren Lee made several statements incriminating Heather Lee in

the victim's murder, but counsel failed to question Ms. Lee regarding these topics. Specifically,

Defendant alleges that Darren Lee testified at deposition that the crowbar and gas can used in the

crime belonged to him. In support of this claim, Defendant references Darren Lee's purported

confirmation that the police found "male fingerprints" on the crowbar and that the fingerprints

were his. Defendant claims that because counsel did not question Ms. Lee about this evidence,

the jury never heard that the murder weapon came directly from Ms. Lee's house.

Defendant's claim is facially insufficient for failing to allege proper, specific prejudice.

Regardless, an evidentiary hearing was scheduled for this claim. Although both Heather Lee and

Mr. Gontarek testified at evidentiary hearing, neither witness was asked questions regarding this

subclaim. As to Darren Lee, he testified as follows on the topic of the gas used in the crime:

Q. [By Postconviction Defense Counsel]: Okay. Did she say
anything - did Heather Lee say anything at that time in
regards to where the gas came from?

A. [By Darren Lee]: No, not really. I know that - I know
that it came from the gas station.

Q. The gas station?

A. Uh-huh.

Q. Did she say when she got it at the gas station?

A. Before they went to the curve, I guess.
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Q. Before they went to the - the woods?

A. Yeah.52

Darren Lee's evidentiary hearing testimony that Heather Lee did not tell him where the

gas came from, but he guessed it came from a gas station before they went to the woods is hardly

a revelation. Darren Lee was not asked about the gas can or the crowbar at evidentiary hearing.

Additionally, Defendant's claim is refuted by Darren Lee's deposition itself. Contrary to

Defendant's allegations, Darren Lee never stated the crowbar and gas can came from his and

Heather Lee's home. In regard to the crowbar, the evidence does not even show that the

fingerprints in question were Darren Lee's. The deposition provides that the officers found some

"male fingerprints" on the crowbar, the officers questioned Darren Lee and took his fingerprints,

and then Darren Lee never heard anything more about the crowbar.53 Darren Lee was asked

during deposition, "So you assume that those fingerprints didn't match yours?" To which

Darren Lee responded, "I know they didn't match mine. I was asleep.""

In regard to the gas can, Darren Lee admitted that there were two gas cans on his porch;55

however, this testimony does nothing to establish that one of those gas cans was actually used in

the crime. According to Darren Lee's deposition, before the gas cans were confiscated by the

police, Darren Lee never noticed them being missing; he affirmatively testified "they was right

there."s6 Defendant is not entitled to relief as to this claim.

52 See Transcript, Evidentiary Hearing, p. 90 (emphasis added).

53 See Defendant's Evidentiary Hearing Exhibit #5, pp. 7-8; 23.

54 See Defendant's Evidentiary Hearing Exhibit #5, p. 8.

55 See Defendant's Evidentiary Hearing Exhibit #5, p. 34.

56 See Defendant's Evidentiary Hearing Exhibit #5, p. 42.
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l. Returning to Scene of·the Crime

Defendant next alleges that counsel failed to cross-examine Ms. Lee about "returning to

the scene of the crime" with Defendant. Specifically, Defendant alleges that during Ms. Lee's

deposition she testified that she went with Defendant to the house where the victim went

immediately after being burned. Defendant asserts that counsel never questioned Ms. Lee about

why she went to the house and what she said to Terrance Hedrick, the person who found the

victim. Defendant contends that counsel also failed to ask about Terrance Hedrick's friendship

with Heather Lee's cousin, Eric, to whom Hedrick allegedly divulged facts about the crime.

This claim is facially insufficient for failure to allege specific, proper prejudice.

Although this claim was set for evidentiary hearing, Defendant failed to present any testimonial

evidence to support this claim. While Defendant did introduce into evidence Ms. Lee's

deposition, Defendant has failed to address this issue with trial counsel or any other witnesses

called at the evidentiary hearing. At deposition, Ms. Lee stated that it was Defendant who

wanted to question Terrance Hedrick about what the victim told him about the crime.57 The

Court notes that questioning Ms. Lee regarding this issue might have served to further

incriminate Defendant. Defendant has failed to show or allege how counsel was deficient or how

Defendant was prejudiced by not introducing this evidence during the cross-examination of Ms.

Lee. Defendant is not entitled to relief as to this claim.

2. Corie Doyle

Defendant also alleges that counsel failed to cross-examine Ms. Doyle about a) the "lime

green jumpsuit" conversation with Defendant; b) televised news reports about the murder; c) Ms.

57 he Defendant's Evidentiary Hearing Exhibit #8, pp. 41-42.
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Doyle's trial testimony that she had "never laid eyes on" Ms. Lee before her conversation with

Defendant; d) whether Ms. Lee and Defendant had the same color jumpsuit while housed at the

Escambia County Jail; e) her friendship with Ms. Lee; and f) her statement that Defendant told

her Britnee Miller caught herself on fire during the incident.

a. Corie Doyle - Lime Green Jumpsuit

Defendant alleges that counsel should have cross-examined Corie Doyle regarding her

"lime green jumpsuit" conversation with Defendant. At trial, Corie Doyle testified that she first

noticed Defendant because she was wearing a "lime green" jumpsuit as opposed to a "dark

green" jumpsuit like the other inmates. Corie Doyle testified at trial that she asked Defendant

why her jumpsuit was a different color.58 However, Defendant asserts that Corie Doyle's taped

statement shows Corie Doyle already knew what the lime green jumpsuit meant because she told

the investigator Defendant was wearing a different colored jumpsuit because "she had done

something bad." Defendant contends that counsel should have questioned Corie Doyle regarding

this inconsistency.

This subclaim is facially insufficient for failing to allege specific, proper prejudice.

However, an evidentiary hearing was scheduled regarding this claim. Defendant did not present

any testimonial evidence to substantiate these allegations. Additionally, Defendant failed to

submit into evidence Corie Doyle's taped statement. Consequently, the Court finds that this

claim is abandoned and summarily denied. Ferrell v. State, 29 So. 3d 959, 977 (Fla. 2010)

(capital postconviction claim must fail when Defendant fails to present evidence at evidentiary

hearing to support claim).

38 S_ee Attachment 1, Transcript, Trial, p. 606.
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b. Corie Doyle -ViewingNews Reports regarding Murder

Defendant next alleges that even though Corie Doyle admitted during her June 6, 2012

deposition to seeing televised news reports regarding the murder, trial counsel never questioned

her about this fact.

This subclaim is facially insufficient for failing to allege specific, proper prejudice. The

entirety of this claim was scheduled for evidentiary hearing. Defendant failed to present any

testimonial evidence to support this claim. Defendant did not even call Corie Doyle as a witness

at the evidentiary hearing.

While Defendant did submit into evidence Corie Doyle's deposition transcript showing

that she had seen something on the news about the incident, Defendant has failed to allege or

demonstrate that this information would have made any difference at trial. A review of the

deposition shows that all Corie Doyle saw on the news was "there was a girl that was lit on fire

and that she was taken by helicopter and that before she died she said the girls' names."" Corie

Doyle elaborated further that she never heard the names of the people; the names were not

released.60 Corie Doyle's deposition testimony on this topic only seems to support a conclusion

that she learned the details of the murder from Defendant and not the news.6l Defendant has

failed to show that counsel was deficient or that Defendant was prejudiced by counsel's failure to

highlight this information for the jury. Defendant is not entitled to relief regarding this subclaim.

59 See Defendant's Evidentiary Hearing Exhibit #6, p. 29.

6° See Defendant's Evidentiary Hearing Exhibit #6, p. 30.

61 See Defendant's Evidentiary Hearing Exhibit #6, pp. 13-15; 29-30.
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c. Corie Doyle-"Never Laid Eyes" on Heather Lee

Defendant next alleges that counsel should have questioned Corie Doyle about her

statement that, prior to her conversation with Defendant, she had "never laid eyes" on Heather

Lee. Defendant contends that jail movement records from the Escambia County Jail show that

for a period of time in July 2011, Corie Doyle was housed in the same dorm as Heather Lee.

Corie Doyle was not moved to Defendant's dorm until October 2011.

This subclaim is facially insufficient for failing to allege specific, proper prejudice.

Regardless, the entirety of this claim was scheduled for evidentiary hearing. At evidentiary

hearing, trial counsel testified that he "guess[ed]" jail records that reflected Corie Doyle was

housed with Heather Lee before she was housed with Tina Brown might have been helpful in

attacking Corie Doyle's credibility.62 Corie Doyle was not called as a witness at the evidentiary

hearing.

Even if Defendant's claim were facially sufficient, this claim would still fail. The

Escambia County Jail movement records show that, near the beginning of her incarceration,

Corie Doyle was housed in the same dorm as Heather Lee for a total of five days before Doyle

was moved to a different dorm.63 According to Corie Doyle's deposition testimony, there are

approximately 90 women housed in each dorm.64 Based on this information, it is more than

probable that in those few days, Corie Doyle might not have known who Heather Lee was or

have noticed her before being transported. Without Corie Doyle's evidentiary hearing testimony,

62 See Transcript, Evidentiary Hearing, pp. 30-31.

63 Corie Doyle was housed in 4 West at the same time as Heather Lee from July 18, 2011, through July 22, 2011.

See Defendant's Evidentiary Hearing Exhibit #18B , pp. 1-2 of"Doyle, Corie Kendall Movement Record' and p. 8
Lee, Heather Trinee Movement Record."

64 See Defendant's Evidentiary Hearing Exhibit #6, pp. 6-7.
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this Court can only speculate as to whether Corie Doyle's trial testimony might have been

impeached regarding her having "never laid eyes" on Heather Lee before she met Tina Brown.

Defendant has failed to submit the necessary evidence to support her claim. As such, Defendant

has failed to show or allege how counsel was deficient or Defendant was prejudiced by counsel's

failure to further question Corie Doyle about knowing Heather Lee. This claim is summarily

denied.

d. Corie Doyle - More than One Lime Green Jumpsuit

Defendant next alleges that trial counsel failed to question Corie Doyle about a

"contradiction" in her deposition and trial testimony regarding the lime green jumpsuits.

Defendant asserts that during Corie Doyle's deposition and trial testimony she was adamant that

the only reason she initiated any contact with Defendant was because Defendant's jumpsuit was

"lime green," a different color than that worn by the rest of the inmates. However, during Corie

Doyle's deposition, she also indicated that Heather Lee was wearing a "lime green" jumpsuit.

Defendant claims that if Defendant's lime green jumpsuit was so "eye-catching and distinct,"

then Heather Lee's lime green jumpsuit should have stood out to Corie Doyle in July 2011, prior

to her ever meeting Defendant.

This subclaim is facially insufficient for failing to allege specific, proper prejudice. The

entirety of this claim was scheduled for evidentiary hearing. Defendant failed to present any

testimonial evidence in support of this claim. While the Defendant did submit into evidence

Corie Doyle's deposition testimony, Defendant failed to question trial counsel or any other

witnesses about this subclaim. Defendant's allegation is based on pure speculation that Corie

Doyle must have noticed Heather Lee's lime green jumpsuit in the short time span in which she
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was housed in the same dorm as Heather Lee. The evidence before this Court shows that Corie

Doyle first become incarcerated at the Escambia County Jail on July 14, 2011, and was in the

same dorm as Ms. Lee for only five days before being moved to another dorm.65 Defendant has

failed to submit any evidence in support of her conclusory and speculative claim that Corie

Doyle had to have noticed Heather Lee in a lime green jumpsuit before she noticed Defendant in

October 2011. Additionally, Defendant has failed to allege how, even if Corie Doyle had noticed

Heather Lee previously, this fact would have made a difference at Defendant's trial. Defendant

is not entitled to relief as to this claim.

e. Corie Doyle -Friendship with Heather Lee

Defendant further alleges that counsel failed to adequately cross-examine Corie Doyle

regarding her friendship with Heather Lee. In support of this allegation, Defendant references a

single statement in Corie Doyle's deposition in which Corie Doyle called Heather Lee by her

nickname, "Hetty." Defendant surmises that "[o]ne does not usually refer to another by their

nickname unless they are acquainted with each other." Defendant asserts that "[c]ounsel failed

to bring out this relationship between Lee and Doyle as a means of cross-examination into the

veracity of Doyle's testimony."

This subclaim is facially insufficient, as it is conclusory and has no evidentiary support.

The entirety of this claim was set for evidentiary hearing; however, Defendant has presented no

testimonial evidence to support this subclaim. While Defendant introduced into evidence Corie

Doyle's deposition transcript, the transcript does nothing to substantiate Defendant's speculative

claim.

65 See Defendant's Evidentiary Hearing Exhibit #6, p. 6; and Defendant's Evidentiary Hearing Exhibit #18B, p. 1
of"Doyle, Corie Kendall Movement Record."
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During deposition, Corie Doyle testified as follows regarding who Defendant told her

was present during the incident:

Q. [By Attorney Gontarek]: Anyone else?

A. [By Corie Doyle]: And she [Defendant] said - I asked her,
I said, Well, what does this other girl have to do with it?
And she was like, Well, she was there, but she didn't have
anything to do with it. She didn't have a choice but to be

there.

Q Now you are talking about -

A. - Heather Lee.

Q. - Heather Lee? You're saying Heather Lee didn't have a

choice to be there?

A. She said Heather Lee - she said Hetty, Heather Lee, was
there but didn't have anything to do with it. She didn't

have a choice but to be there.

Q. Did you know Heather Lee before you met Tina?

A. I never met Heather Lee until I moved to 4 West, and I
went to 4 East before I went to 4 West.

Q. Okay. So you didn't know who Heather Lee was before
you talked to Tina Brown?

A. Uh-uh. But when I walked over there, I saw her in lime
green. I knew it was her. It's a different color jumpsuit.

Q. Was she the only one there with lime green?

A. Uh-huh.66

If anything, the transcript could just as easily be interpreted as Defendant calling Heather Lee

"Hetty" when relaying the events to Corie Doyle. Even if Corie Doyle had actually called

66 See Defendant's Evidentiary Hearing Exhibit #6, pp. 13-14 (emphasis added).
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Heather Lee "Hetty" at one point during her deposition, this does nothing to establish that Corie

Doyle had a friendship with Heather Lee. As admitted by Corie Doyle, she was eventually

housed with Heather Lee before giving this deposition. At most, the deposition could suggest

that Corie Doyle became acquainted with Heather Lee and her nickname while she was

incarcerated at the Escambia County Jail, not that she had a friendship with Heather Lee.° This

claim is summarily denied.

f' Corie Doyle - Britnee Miller on Fire

Defendant also alleges that counsel should have cross-examined Corie Doyle regarding

her deposition testimony that Britnee Miller accidently set herself on fire during the incident.

Specifically, Corie Doyle testified during her deposition:

A. [By Corie Doyle]: And she [Defendant] didn't give me
drastic details, but she did tell me that her daughter was so
screwed up that she caught herself on fire.

Q. [By Attorney Gontarek]: She told you that her daughter
was so screwed up that she caught herself on fire?

A. Yeah. When she caught that girl on fire, she said that - she
giggled about it, and she was like, As funny as it sounds,
my daughter was so screwed up, that she accidently caught
herself on fire.

Q. Did she say anything about how her daughter was injured?

A. No.

Q. Okay. Did she say what she did in any way?

A. That they beat the girl with a tire iron and tased her and
caught her on fire.

The Court notes that several witnesses testified at the evidentiary hearing that Heather Lee's nickname in prison
was "Cocoa."
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Q. Now, who is "they"?

A. Her and her daughter.68

Defendant claims that if counsel had "bothered" to cross-examine Corie Doyle at trial on

this topic, he would have been able to argue in closing argument that Corie Doyle's testimony

was unreliable because there was no physical evidence to support the claim that Britnee Miller

caught herself on fire. Defendant further asserts that counsel would have also been able to argue

that Corie Doyle "concocted" this detail based on the information she had seen on the news

about the murder.

Initially, this subclaim is facially insufficient for failing to allege specific, proper

prejudice. Even though this claim was scheduled for evidentiary hearing, Defendant did not

present any testimonial evidence regarding this subclaim. Defendant did submit Corie Doyle's

deposition into evidence at the hearing by stipulation, but none of the witnesses, including trial

counsel, were questioned regarding the substance of the deposition testimony.

While trial counsel could have argued that Corie Doyle's testimony was unreliable based

on this information, Defendant has failed to show that the results of her trial would have been

any different considering the strong evidence of guilt presented in this case. Additionally,

Defendant's claim that trial counsel could have argued Corie Doyle had "concocted" this detail

based on what she heard on the news is not supported by the evidence. According to Corie

Doyle's deposition testimony, the news reports she saw only detailed that the victim had been set

on fire, not who did it or any of the other details of the crime. Defendant has presented no other

evidence to indicate the news reports viewed by Corie Doyle gave any further details of the

68 See Defendant's Evidentiary Hearing Exhibit #6, p. 13.
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crime. Although the information regarding Britnee Miller catching on fire might have been

incorrect, the fact that Corie Doyle knew the details of the beating and the tasing, without proof

that she saw any news reports regarding the details of the crime, makes her testimony that much

more powerful. Defendant is not entitled to relief as to this claim.

3. Pamela Valley

Defendant further alleges that counsel failed to cross-examine Ms. Valley about: a) the

compensation she received from the State Attorney to testify and the compensation Ms. Valley's

daughter received to testify in Britnee Miller's case; and b) her trial testimony that Defendant

asked her to "finish off" the victim.

Defendant failed to call Pamela Valley at evidentiary hearing to substantiate this claim.

There is no evidence that has been submitted that shows Ms. Valley or Ms. Valley's daughter

received money from the State Attorney in exchange for their testimony. Additionally, as

detailed previously in this order, counsel did cross-examine Ms. Valley about the fact that she

did not initially tell law enforcement Defendant had asked her to "finish off" the victim.® As

Defendant has failed to submit any evidence to support this portion of the claim, it must fail.

Ferrell v. State, 29 So. 3d 959, 977 (Fla. 2010) (capital postconviction claim must fail when

Defendant fails to present evidence at evidentiary hearing to support claim). This claim is

summarily denied.

69 See Attachment 1, Transcript, Trial, pp. 574-575.
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Claim 2C: Counsel Failed to Request Richardson Hearing and Move for Mistrial

Defendant alleges that upon hearing Ms. Valley's trial testimony about Defendant's

request to "finish off" the victim, counsel should have immediately moved for a Richardson7°

hearing and for a mistrial as that statement was never provided to the defense during discovery.

At evidentiary hearing, Mr. Gontarek testified he was not surprised by this trial

testimony, as Ms. Lee testified during her deposition and her recorded statement that Defendant

asked Pamela Valley to "finish off" the victim." Mr. Gontarek confirmed that this alleged

statement was something the attorneys were all aware of before trial.72 As there was no

discovery violation, there was no basis for counsel to request a Richardson hearing. Mr.

Gontarek cannot be found ineffective for failing to file a baseless motion with the Court. S_ee

Hitchcock v. State, 991 So. 2d 337, 361 (Fla. 2008). Defendant is not entitled to relief on this

claim.

Claim 2D: Counsel Failed to Argue that Wendy Moye's Testimony was Substantive and to

Object to the Special Jury Instruction Limiting her Testimony

Defendant's next allegation surrounds the alleged admissibility of Wendy Moye's trial

testimony as substantive evidence. Defendant alleges that during her deposition testimony,

Wendy Moye indicated Heather Lee confessed she had attacked the victim because the victim

had been sleeping with her husband. At trial, Wendy Moye testified that Ms. Lee told her it was

actually Heather Lee, and not Defendant, who lit the victim on fire.73 Immediately before the

defense presented Ms. Moye's trial testimony, the State asked for a special jury instruction,

° Richardson v. State, 246 So. 2d 771 (Fla. 1971).

7¹ See Transcript, Evidentiary Hearing, pp.57-58.

7² See Transcript, Evidentiary Hearing, p. 58.

73 See Attachment 1, Transcript, Trial, pp. 639-640, 641.
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arguing that the testimony consisted of prior inconsistent statements of Ms. Lee and the

testimony should only be considered as impeachment evidence and not substantive evidence."

Defense counsel did not object and agreed to the jury instruction.75

Defendant alleges that counsel should have argued that Wendy Moye's trial testimony

was admissible as substantive evidence pursuant to section 90.803(3), Florida Statutes, as it was

testimony regarding an existing mental, emotional, or physical condition. Specifically,

Defendant alleges that Ms. Lee's statement to Ms. Moye goes to prove her intent, plan, motive,

and design to murder the victim because the victim was sleeping with Ms. Lee's husband.

While Defendant alleges that she was prejudiced because Wendy Moye's testimony was

not considered substantive evidence at trial, Defendant never alleges how this evidence would

have changed the results of her trial if it had been considered substantive evidence by the jury.

Consequently, this claim is facially insufficient. Arguendo, even if it were not facially

insufficient, Defendant would still not be entitled to relief. Wendy Moye did not testify at trial

regarding Ms. Lee's state of mind, emotion, or physical sensation. The record shows that Ms.

Moye's trial testimony did not include any statements regarding Ms. Lee's husband sleeping

with the victim, or Ms. Lee's emotions on that topic as it relates to the crime." Consequently,

any objection made by defense counsel on the basis of section 90.803(3), Florida Statutes, would

have been meritless. Defendant is not entitled to relief as to this claim.

See Attachment 1, Transcript, Trial, p. 634.

75 See Attachment 1, Transcript, Trial, pp. 634-635.

76 See Attachment 1, Transcript, Trial, pp. 636-646. Even if the trial testimony had included information about
Heather Lee's state ofmind at the time of the crime, the state ofmind exception to hearsay would not apply in these
circumstances as the statement would be an after-the-fact statement ofmemory or belief. See § 90.803(3)(b), Fla.
Stat.
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Claim 2E: Counsel Failed to Call Terrance Woods as a Witness

Defendant next alleges that counsel was ineffective for failing to call Terrance Woods as

a witness. Defendant contends that "central to Ms. Brown's defense, was the theory that the

State's key witness, Heather Lee, lied about the extent to which both her and Ms. Brown

participated in bringing about Ms. Zimmerman's death. Despite this being the defense's theory,

counsel failed to impeach Heather Lee's testimony through the testimony of Terrance Woods."

Defendant details Terrance Woods' deposition testimony pertinent to this claim. During his

deposition, Mr. Woods indicated the following:

E Two days before the murder, Heather Lee got into a physical altercation with the

victim because she found out the victim was sleeping with Darren Lee. After the

altercation, Ms. Lee returned to her residence where Mr. Woods was present and he

heard Ms. Lee say, "I'm going to kill that bitch."

E Darren Lee told him that Heather Lee had confessed "she had killed the girl."

Heather Lee also told Terrance Woods "she had killed the girl."

E Heather Lee told Terrance Woods that she was the one who poured the gasoline on

the victim and "lit" her.

�042Sometime after the incident, Terrance Woods was over at the Lees' trailer playing

Xbox games when Heather Lee and Darren Lee got into an argument. During this

argument, Heather Lee yelled, "Well, you won't be fucking your little bitch no more,

we beat her up and poured gas on her and set her on fire."

Defendant alleges that Terrance Woods' testimony would have 1) "refuted the State's

theory that Heather Lee was less culpable by rebutting Lee's testimony that it was Ms. Brown
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who poured gas on the victim and set her on fire"; 2) "refuted the State's theory that only Ms.

Brown had a motive in this case"; 3) given the jury a reason to reject the State's theory of

premeditated murder; 4) provided evidence for the trial judge to find by a preponderance the

statutory mitigating circumstance of "defendant was an accomplice to the offense and was a

relatively minor participant in the criminal conduct";77 and 5) provided evidence for the jury to

consider said statutory mitigators when making its sentencing recommendation to the trial court.

An evidentiary hearing was convened regarding this claim. Trial counsel testified at

evidentiary hearing that he did not remember Terrance Woods.78 When presented with some of

the information included in Terrance Woods' deposition and asked whether he thought he could

have used the deposition testimony to challenge the State's theory of the case, trial counsel

responded, "Unless I didn't believe him."" On cross-examination, trial counsel confirmed that if

Terrance Woods had written six letters to the State Attorney's office "practically begging to be a

witness," he would not have thought Terrance Woods' testimony would be helpful at trial.8°

Trial counsel further confirmed that he would not have thought Terrance Woods' testimony

would help Defendant if, in his deposition, the facts were not consistent with the evidence at

trial.81 Trial counsel also confirmed that if he knew Terrance Woods had been convicted of

several felonies and was sentenced to twenty-six and a half years in federal prison, he would not

have thought Terrance Woods' trial testimony would have been helpful to Defendant.82

27 See § 921.0026, Fla. Stat.

78 See Transcript, Evidentiary Hearing, pp. 44-45.

79 See Transcript, Evidentiary Hearing, p. 45.

8° See Transcript, Evidentiary Hearing, p. 59.

8' See Transcript, Evidentiary Hearing, p. 59.

82 See Transcript, Evidentiary Hearing, pp. 59-60.
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Terrance Woods also testified at evidentiary hearing. Terrance Woods indicated that he

had been convicted of a felony seven times,83 but he also testified consistently with the pertinent

parts of his deposition testimony.84 When asked why he did not go to the authorities earlier with

the information about Heather Lee, Terrance Woods indicated that at the time of the attack on

the victim, 85 he had approximately seven warrants out for his arrest.86 According to Terrance

Woods' evidentiary hearing testimony, he was taken into custody on April 1, 2010, and was later

"picked up" by the "feds" in July of that year 87 Terrance Woods testified that he was in custody

on federal charges at the time he gave a recorded statement and a deposition in this case.88 He

also confirmed that he wrote six letters to the State, trying to become a witness in this case.89

Mr. Woods further confirmed that when he spoke to an investigator with the State Attorney's

office in 2018, he again asked if he would be receiving a benefit for his testimony.9° Mr. Woods

was hoping to get some kind of substantial assistance benefit regarding his federal charges by

testifying at trial for the State. Mr. Woods candidly admitted to "almost begging to be a witness"

83 See Transcript, Evidentiary Hearing, p. 403.

84 See Transcript, Evidentiary Hearing, pp. 404-406. Admittedly, during his 2011 deposition testimony Terrance
Woods indicated that Heather Lee told him that her cousins were also involved in the incident. Terrance Woods
explained at evidentiary hearing that he said this during deposition because this was the information Heather Lee
told him initially. See Transcript, Evidentiary Hearing, p. 429. As Heather Lee has given varying accounts of who
was involved in the attack on the victim, the Court does not find this inconsistency to be material. Additionally, this
portion of Terrance Woods' deposition testimony does not go to the central issues this Court is addressing in this
claim.

85 Terrance Woods has consistently yet incorrectly testified that the victim in this case died in late March, close in
time to the attack. At evidentiary hearing, he indicated that he thought the victim died a couple ofhours after she
was taken to the hospital. See Transcript, Evidentiary Hearing, p. 409.

86 See Transcript, Evidentiary Hearing, pp. 410-411.

87 See Transcript, Evidentiary Hearing, p. 410.

88 See Transcript, Evidentiary Hearing, p. 406.

89 See Transcript, Evidentiary Hearing, pp. 411-415.

See Transcript, Evidentiary Hearing, p. 415.
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in this case because "I wanted out of prison, 26-and-half years, who wouldn't?"�442In fact, it was

revealed at evidentiary hearing that Terrance Woods was no longer in federal custody because he

had testified in other cases.92 However, Terrance Woods indicated that if Defendant had

subpoenaed him to testify at trial, he would have testified for the defense without receiving a

benefit; in fact, that is what he was doing by testifying at the postconviction evidentiary

hearing.93

Terrance Woods also testified regarding the recorded statement he gave by telephone in

January 2018 while incarcerated at a maximum security federal penitentiary. Terrance Woods

acknowledged that he did not feel he could talk freely when giving the statement because

inmates have been killed for being witnesses in cases. A guard was in the room with Terrance

Woods during the statement, and he did not trust that the guard would not tell someone else of

the contents of the conversation." According to what was presented at evidentiary hearing,"

Terrance Woods testified inconsistently in 2018 from his other statements in that in 2018, he

indicated that Heather Lee never said which of the three women poured the gasoline on the

victim and lit her on fire." At evidentiary hearing, Terrance Woods vigorously insisted he felt

his life was in danger if it got out that he might be a testifying witness in a case."

See Transcript, Evidentiary Hearing, p. 415.

92 See Transcript, Evidentiary Hearing, pp. 402; 415-416.

93 See Transcript, Evidentiary Hearing, pp. 406-407.

94 See Transcript, Evidentiary Hearing, pp. 407-408; 416-424.

95 Although Terrance Woods' 2018 telephonic statement was referenced during the evidentiary hearing, it was
never entered into evidence at the hearing. Consequently, the Court is unable to review the actual statement.
Additionally, Terrance Woods' affidavit regarding the circumstances of the 2018 telephonic statement was
referenced during evidentiary hearing but was not entered into evidence at the evidentiary hearing.

96 See Transcript, Evidentiary Hearing, pp. 424-426.

97 See Transcript, Evidentiary Hearing, pp. 416-423.
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L Defendant Less Culpable than Heather Lee

Defendant first alleges that Terrance Woods' testimony would have "refuted the State's

theory that Heather Lee was less culpable by rebutting Lee's testimony that it was Ms. Brown

who poured gas on the victim and set her on fire." Defendant is simply incorrect. Based on

Terrance Woods' evidentiary hearing testimony, this Court is convinced that if Terrance Woods

would have been called as a witness at trial, he would have testified that Heather Lee admitted to

pouring the gasoline and lighting the victim on fire. However, this evidence was already

presented to the jury through the trial testimony of Wendy Moye, albeit as impeachment

evidence. Even with this evidence, Defendant was found guilty of first-degree murder. As

detailed previously in this Order, the evidence in this case was very strong against Defendant,

even ifHeather Lee did indeed pour the gasoline and light the victim on fire. Defendant has

failed to demonstrate that the results of her trial would have been different if Terrance Woods'

testimony would have been presented on this issue and she is not entitled to relief.

2. Only Defendant had Motive

Defendant next alleges that Terrance Woods' testimony would have "refuted the State's

theory that only Ms. Brown had a motive in this case." While proof of motive is not required, at

trial the State presented evidence that Defendant was motivated to attack the victim based on an

argument in which the victim threatened to tase Britnee Miller. The record shows that this was

the only evidence ofmotive presented in this case.

Contrary to the State's argument, Terrance Woods' testimony that the victim was having

an affair with Heather Lee's husband and Heather Lee discovered the affair two days before the

attack on the victim, is not cumulative to any other evidence that was presented at trial. The
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Court is cognizant of the fact that Mr. Woods was "practically begging" the State to be a witness

regarding this case, and he is now out of federal custody on a twenty-six year-plus sentence

because he has testified in other matters. However, this Court cannot ignore the fact that

Terrance Woods' testimony has never wavered on the topic of the affair, Heather Lee's

discovery of the affair, and her reactions to the affair." Counsel gave no good reason at

evidentiary hearing why he did not call Terrance Woods as a witness. While trial counsel

indicated he would not have called Terrance Woods "if he thought he were lying," this reason is

not sufficient under these circumstances. Short of counsel having actual knowledge that

Terrance Woods was lying, the stakes were simply too high for counsel not to call Terrance

Woods as a witness. Considering the fact that Defendant was facing the death penalty, this Court

finds that trial counsel was deficient in not presenting Terrance Woods' testimony regarding

Heather Lee's motive in this case.

This Court must now consider whether Terrance Woods' testimony on this topic would

have changed the results of the verdict. As detailed previously, the evidence in this case strongly

supports the jury's verdict of first-degree murder. The fact that Darren Lee and the victim were

having an affair, and Heather Lee's knowledge of such, still would not change the evidence

presented regarding Defendant's participation in this crime. Even with Terrance Woods'

testimony regarding Heather Lee's motive, the Court finds that the evidence was too strong

against Defendant for the jury not to have returned a verdict of guilt for first-degree murder. As

Defendant has been unable to demonstrate that the results of her verdict would have been

different, Defendant is not entitled to relief as to this subclaim.

* IfTerrance Woods' statements have wavered on this point, it was not presented to this Court.
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3. Rejection ofPremeditated Murder Theory

Defendant contends that if Terrance Woods' testimony had been presented at trial, the jury

then would have had a reason to reject the State's theory of premeditated murder in this case.

However, Defendant neglects Mallory Azriel's trial testimony that Britnee Miller told her right

before the attack on the victim, "we are fixing to kill Audreanna." This evidence would not have

been refuted by Terrance Woods' testimony. This statement of the group's intent to kill the

victim before the attack began is enough to support a finding of premeditated murder.

For argument's sake, even if Terrance Woods' testimony regarding Heather Lee's admissions

and her knowledge of her husband's affair had somehow given the jury "a reason" to reject the

State's theory ofpremeditated murder, Defendant also ignores the fact that Defendant was not

charged only with premeditated first-degree murder, but in the alternative with felony murder.

Terrance Woods' testimony would do nothing to refute the evidence that the victim was also

kidnapped: The victim was tased multiple times, stuffed in the trunk of Defendant's vehicle, and

taken against her will to the wooded area, where the attack that eventually led to her death

occurred. Regardless of whether the jury found premeditation or that the murder was conducted

during the course of a felony, the jury's verdict of first-degree murder would have remained the

same. Defendant is not entitled to relief as this subclaim.

4. and 5. Consideration ofStatutory Mitigator

Defendant also alleges that Terrance Woods' testimony would have provided evidence for

the trial judge to find by the preponderance of the evidence that a statutory mitigator existed.

Specifically, Defendant claims that the testimony would have shown that "defendant was an

accomplice to the offense and was a relatively minor participant in the criminal conduct."
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Defendant also asserts that the jury could have considered this statutory mitigator when making

its sentencing recommendation if Terrance Woods' testimony had been presented.

Defendant is not entitled to relief as to this claim. While Terrance Woods' trial testimony

could have formed a basis for the jury to believe Heather Lee was more involved in the crime

than what her testimony would suggest, it does nothing to change the fact that Defendant was

much more than an accomplice or a minor participant in the murder. Even if the jury had

discounted Heather Lee's testimony, the evidence at trial was that Defendant was very active in

the attack on the victim; in fact, it was Defendant who was the major aggressor against the

victim. Terrance Woods' testimony would simply not be enough for the court to find, or the jury

to consider, this statutory mitigator. Defendant is not entitled to relief as to this claim.

Claim 2F: Counsel Failed to Call Darren Lee as a Witness

Defendant further alleges that counsel was ineffective for failing to call Darren Lee as an

impeachment witness during the guilt phase of trial. Defendant alleges that if counsel had called

Darren Lee as a witness, he would have testified to the following: 1) Heather Lee and her family

had a reputation for paying witnesses to influence the outcome of criminal cases; 2) two days

prior to the attack on the victim, Heather Lee told Darren Lee he wouldn't be sleeping with "that

bitch" anymore; 3) each of the weapons used in the commission of the crime had come from

Heather Lee's home; and 4) a few days after the attack, Heather Lee confessed to the crime.

Counsel asserts that if the jury had heard this evidence, it would not have found Defendant guilty

of first-degree murder. Defendant further contends that counsel's failure to call Darren Lee

prohibited the trial judge from finding that Defendant's participation was relatively minor
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compared to Heather Lee's participation, and prohibited the jury from considering this "weighty"

statutory mitigator in its recommendation to the court.

An evidentiary hearing was scheduled regarding the entirety of this claim.

1. Reputation for Paying Witnesses and Victims

Defendant alleges Darren Lee would have testified that Heather Lee and her family had a

reputation for paying witnesses and victims in criminal cases to not come forward, refuse to

testify, or to become non-cooperative with the State Attorney's Office. Defendant alleges that

this testimony would have refuted the contention that Defendant was the mastermind behind the

attack on the victim.

During the evidentiary hearing, Defendant failed to ask Darren Lee any questions about

Heather Lee's reputation for tampering with witnesses and victims. As no evidence was

presented on this issue, this portion of the claim must fail. Ferrell v. State, 29 So. 3d 959, 977

(Fla. 2010) (capital postconviction claim must fail when Defendant fails to present evidence at

evidentiary hearing to support claim).

2. Heather Lee's Statements Before the Murder

Defendant further alleges that Darren Lee would have testified that a few days prior to

the murder, Heather Lee walked into the Lees' residence while Terrance Woods was present and

told Mr. Lee he would not be sleeping with "that bitch" anymore - referencing the victim.

Trial counsel testified that he did not remember Darren Lee.99 Trial counsel went on to

say that if Darren Lee had provided information that Heather Lee had confessed to Darren Lee

99 See Transcript, Evidentiary Hearing, p. 46.
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and Terrance Woods, he would not think this testimony would be helpful.¹°° On cross-

examination, trial counsel did not recall that Darren Lee had spoken to law enforcement multiple

times and had never mentioned anything about Heather Lee confessing.l°¹ Trial counsel further

confirmed that the fact that Darren Lee never told the police that Heather had confessed would

not have been helpful to Defendant at trial.3°2

Darren Lee also testified regarding this issue at evidentiary hearing. Darren Lee admitted

that he was having an affair with the victim.1°³ According to his evidentiary hearing, a couple of

days before the incident, Heather Lee and the victim were fighting.¹°4 Heather came inside after

the altercation and told Darren Lee in front of Terrance Woods that Darren Lee would not be

sleeping with "that bitch" anymore.ios Mr. Lee testified that Heather Lee was referring to the

victim Audreanna Zimmerman.io6

Darren Lee's deposition testimony was also submitted into evidence by stipulation. A

review of the deposition shows that even though Darren Lee testified to having an affair with the

victim, Darren Lee was instructed not to answer any questions about what Heather Lee told him.

As a result, there has been no evidence presented showing that Darren Lee ever testified

previously regarding any confession made by Heather Lee. Counsel cannot be ineffective in

failing to present Darren Lee as a witness on this issue when Darren Lee never made statements

l°° See Transcript, Evidentiary Hearing, p. 46.

'°' See Transcript, Evidentiary Hearing, p. 60.

¹°2 See Transcript, Evidentiary Hearing, p. 60.

'°³ See Transcript, Evidentiary Hearing, p. 88.

'°4 See Transcript, Evidentiary Hearing, p. 87.

ios See Transcript, Evidentiary Hearing, p. 88.

¹06 See Transcript, Evidentiary Hearing, p. 88.
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prior to evidentiary hearing regarding Heather Lee's confession. Defendant is not entitled to

relief as to this subclaim.

3. Weapons Used During the Commission ofthe Crime

Defendant asserts that if called to testify at trial, Darren Lee would have testified that

each of the weapons used during the commission of the crime had come from the Lees' home.

Specifically, Defendant asserts that Heather Lee confessed to Darren Lee that she had taken Mr.

Lee's crowbar and the gas can from their porch and had driven to the gas station to fill up the gas

can.

Despite this claim being scheduled for evidentiary hearing, trial counsel was not

questioned regarding this subclaim. As to Darren Lee, the following testimony was elicited on

the topic of the gasoline used in the crime:

Q. [By Dawn Macready]: Okay. Did she say anything - did
Heather Lee say anything at that time in regards to where

the gas came from?

A. [By Darren Lee]: No, not really. I know that - I know
that it came from the gas station.

Q. The gas station?

A. Uh-huh.

Q. Did she say when she got it at the gas station?

A. Before they went to the curve, I guess.

Q. Before they went to the - the woods?

A. Yeah.¹°7

"" See Transcript, Evidentiary Hearing, p. 90 (emphasis added).
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Darren Lee's evidentiary hearing testimony that Heather Lee did not tell him where the gas came

from, but he "guessed" it came from a gas station before they went to the woods is far from

critical evidence. Darren Lee was not asked about the gas can or the crowbar at evidentiary

hearing.

However, Defendant's claim is refuted by Darren Lee's deposition itself. Contrary to

Defendant's allegations, Darren Lee never stated previously that the crowbar and gas can came

from his and Heather Lee's home. As there has been no evidence submitted that the crowbar and

gas can used in the crime came from the Lees' home, counsel cannot be found ineffective for

failing to present such evidence to the jury. Defendant is not entitled to relief as to this subclaim.

4. Heather Lee's Confession after Attack

Defendant further alleges that if counsel had called Darren Lee to testify, he would have

disclosed that Heather Lee told him she was the one who drove the vehicle into the wooded area

the night the victim was killed. Heather Lee also told Darren Lee, that once they were in the

woods, the victim was on her knees begging for her life and yelled to Heather Lee that Defendant

was also sleeping with Darren Lee. At that point, Heather Lee became irate and poured gas on

the victim and lit her on fire.

Defendant also alleges that if counsel had called Darren Lee to testify, he would have

verified that two or three days after the crime occurred, Heather Lee told Darren Lee in Terrance

Woods' presence that she had killed the victim and that Heather Lee "was not going to have that

bitch to sleep with anymore."
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At evidentiary hearing, Darren Lee offered no testimony regarding who was driving the

vehicle; however he testified consistently with the rest of these allegations.io8 Regardless of this

testimony at evidentiary hearing, Darren Lee's deposition shows he never made any statements

before trial regarding the information relayed to him by Heather Lee. As this information was

not available to trial counsel through Darren Lee's deposition testimony, and there has been no

evidence submitted to show that Darren Lee relayed this information in any other statements

prior to trial, counsel cannot be deemed deficient for failing to call Darren Lee to testify on this

topic at trial. Defendant is not entitled to relief as to this subclaim.

Claim 2G: Counsel Failed to Call Nicole Henderson as a Witness

Defendant also alleges that counsel was ineffective for failing to call Nicole Henderson

as a witness during the guilt phase of trial. Defendant contends that Ms. Henderson's trial

testimony would have established: 1) Heather Lee confessed to Nicole Henderson; and 2) Corie

Doyle's trial testimony could have been impeached by Nicole Henderson. Defendant alleges

that, much like Terrance Woods and Darren Lee, Nicole Henderson's testimony would have

supported the statutory mitigator that Defendant was an accomplice to the offense and was a

relatively minor participant in the crime. Defendant asserts if Ms. Henderson's testimony had

been presented at trial, there is a reasonable probability that Defendant's conviction and/or

sentence would have been different.

An evidentiary hearing was scheduled regarding the entirety of this claim.

'°³ See Transcript, Evidentiary Hearing, pp. 90-92.
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1. Heather Lee's Confession to Nicole Henderson

Contrary to Defendant's allegation, Heather Lee did not confess to Nicole Henderson.

Instead, Nicole Henderson testified at evidentiary hearing that she overheard Heather Lee talking

to a woman named Miracle Sanders about the murders while they were all housed at the

Escambia County Jail.1°9 According to Nicole Henderson, Heather Lee told Ms. Sanders that

Lee was going home because she was blaming the murder on Defendant and Britnee Miller."°

Additionally, according to Ms. Henderson's evidentiary hearing testimony, Heather Lee told Ms.

Sanders that she was going to get two girls who were doing juvenile time with Britnee Miller to

"say what they wanted her to say so that she can be able to get off.""I Ms. Lee told Ms. Sanders

that the reason the murder happened was because Ms. Lee's boyfriend had gotten another lady

pregnant."2 On cross-examination, Ms. Henderson admitted that it sounded like Heather Lee

was simply bragging,"3 and that Heather Lee did not tell her how she was going to contact the

juveniles at the juvenile detention center to get them to say what she wanted."4

It is doubtful that Nicole Henderson's testimony would have been admissible regarding

the conversation she overheard between Ms. Lee and Ms. Sanders. Even if it were admissible as

an exception to hearsay, it would not have made a difference at trial. Ms. Henderson herself

admits that Heather Lee was bragging. There is no indication that Heather Lee even had the

ability to contact the juveniles at the facility to do her bidding. Additionally, if the victim had

¹°9 See Transcript, Evidentiary Hearing, p. 103.

"° See Transcript, Evidentiary Hearing, p. 103.

"' See Transcript, Evidentiary Hearing, p. 104.

n2 h Transcript, Evidentiary Hearing, p. 104.

"3 See Transcript, Evidentiary Hearing, p. 107.

"4 See Transcript, Evidentiary Hearing, p. 108.
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been pregnant at the time of the murder, this information would have been presented at trial

through the medical examiner's testimony. No such evidence was presented at trial. More

importantly, trial counsel already presented the testimony of Wendy Moye at trial that Heather

Lee confessed to her. Wendy Moye's trial testimony was much more salient than that ofNicole

Henderson, who only overheard a conversation between Heather Lee and another inmate. Even

though Wendy Moye's testimony was entered as impeachment, this information was still

considered by the jury. Counsel was not deficient for failing to present Nicole Henderson's

testimony regarding Heather Lee's alleged confession.

2. Defendant's Sleeping Habits

Defendant also alleges that Nicole Henderson would have testified that Defendant slept all

day, thereby refuting Corie Doyle's testimony that Defendant confessed to Ms. Doyle when they

were up early one morning drinking coffee. At evidentiary hearing, Nicole Henderson testified

that she was aware of Defendant's habits at the Escambia County Jail. Ms. Henderson further

testified "she was always sleeping a lot.',ils Ms. Henderson explained that Defendant had to be

woken up by the guards for breakfast, and again for lunch.i16 However, Nicole Henderson

admitted that just because she did not see Defendant get up early in the morning, it was

. 117
"possible" Defendant might have gotten up early on occasion.

Nicole Henderson's testimony does nothing to refute Corie Doyle's trial testimony. By

Ms. Henderson's own admission, it is possible that Defendant might have gotten up early one

morning and had a conversation with Corie Doyle. Defendant has failed to show that trial

us See Transcript, Evidentiary Hearing, p. 105.

116 h Transcript, Evidentiary Hearing, p. 105.

"7 Sm Transcript, Evidentiary Hearing, p. 107.
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counsel was deficient for not calling Nicole Henderson as a witness at trial, or that she was

prejudiced. She is not entitled to relief as to this claim.

3. Nicole Henderson's Testimony - Statutory Mitigator

This Court rejects Defendant's assertion that Nicole Henderson's testimony would have

supported the statutory mitigator that Defendant was a mere accomplice whose participation in

the crime was relatively minor. Nicole Henderson's testimony, even when considered in concert

with Terrance Woods' and Darren Lee's proposed trial testimony, would not have been able to

provide sufficient evidence to support this statutory mitigator. As detailed supra, the evidence of

Defendant's aggressive role in the victim's murder is simply too compelling for Defendant's

participation to ever be considered as minor. Defendant is not entitled to relief as to this

subclaim.

Claim 2H: Counsel Failed to Refute the Statutory A

Premeditated

Defendant alleges that counsel's failure to call Terrance Woods, Darren Lee, and Nicole

Henderson as witnesses at trial "prohibited" the trial court from finding Defendant did not act in

a cold, calculated, and premeditated manner. Defendant asserts that the cold, calculated, and

premeditated (CCP) aggravator was found in part because the Court believed Defendant had

"doused" the victim with gasoline and set her on fire and had brought the filled gasoline canister

to the woods to use for her "nefarious purpose."

Defendant alleges that 1) the trial testimony of Terrance Woods, Heather Lee, and Nicole

Henderson would have demonstrated that it was Heather Lee who poured the gasoline and lit the

victim on fire because she was sleeping with Darren Lee. She also alleges that Darren Lee's

testimony would have 2) specifically refuted the State's theory that Defendant purchased and
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brought the gas to the scene of the crime, and 3) shown that Heather Lee retrieved the "murder

weapons" from her home and brought them to the woods that evening. Defendant alleges that if

this testimony had been presented, the Court could have reasonably determined that the cold,

calculated, and premeditated aggravator was not proven in this case. Defendant ultimately

alleges that if this statutory aggravator had not been proven, Defendant's sentence would have

been different. An evidentiary hearing was convened regarding the entirety of this subclaim.

1. Pour the Gasoline, Light the Victim on Fire

Defendant alleges that counsel was ineffective for failing to call Terrance Woods, Darren

Lee, and Nicole Henderson to show that Heather Lee confessed to pouring the gas and lighting

the victim on fire because the victim was sleeping with Darren Lee. This is a

mischaracterization of the evidence before the Court. The record shows that of these three

purported witnesses, only Terrance Woods testified to this information before Defendant's trial.

Darren Lee testified that he was sleeping with the victim, but he never testified about Heather

Lee's confession during his deposition. There has been no evidence submitted that Heather Lee

ever confessed to Nicole Henderson, only that she overheard Heather Lee talking about the

crime. During Nicole Henderson's evidentiary hearing testimony, she never indicated that

Heather Lee said anything about pouring the gasoline and lighting the victim on fire.�442

Wendy Moye testified at trial that Heather Lee admitted to pouring the gas and lighting

the victim on fire; consequently, this information was already before the jury. Admittedly, this

was entered as impeachment instead of substantive evidence, but the information was still

submitted to the jury. The only information the jury did not already have was that the victim was

"8 See Transcript, Evidentiary Hearing, pp. 101-108.
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sleeping with Darren Lee at the time of the incident. The Court finds that Defendant has failed

to demonstrate that this one piece of information would have changed the jury's sentence

recommendation or would have changed the Court's finding of the cold, calculating, and

premeditated (CCP) aggravator. Indeed, when finding the CCP aggravator, the Court indicated

in its sentencing order that even ifDefendant's original plan for murdering the victim had not

specifically included setting the victim on fire, the Court still would have found the CCP

aggravator to be proven.119 For argument's sake, even if the Court had not found the CCP

aggravator, the Court still would have found the other two statutory aggravators in this case. The

mitigation in this case would not have outweighed those two statutory aggravators; Defendant's

sentence would have been the same. Consequently, Defendant has failed to show that the results

ofher sentence would have been different if this testimony had been submitted at trial.

2. The Gasoline

Defendant next alleges that Darren Lee's testimony would have refuted the State's theory

that Defendant was the person who purchased the gasoline and brought it to the crime scene on

the night of the incident. As detailed previously in this order, this allegation is a

mischaracterization of the evidence. Darren Lee never stated during his deposition that Heather

Lee bought the gasoline and brought it to the crime scene.12° Instead, at evidentiary hearing,

Darren Lee indicated that Heather did not say she retrieved the gasoline and he "guessed" the

gasoline had been purchased from a gas station before the murder took place.¹²¹ Contrary to

Defendant's allegations, this testimony does not show that Heather Lee provided the gasoline for

119 See Attachment 2, Sentencing Order, p. 7, n. 13.

12° See Defendant's Evidentiary Hearing Exhibit #5.

¹²¹ he Transcript, Evidentiary Hearing, p. 90.

Page 75 of 110 Tina Lasonya Brown, Case No. 2010-CF-1608A



the gas container. Defendant has failed to show that counsel was deficient for failing to call

Darren Lee regarding this topic. Defendant is not entitled to relief as to this subclaim.

3. The Murder Weapons

Defendant next alleges that Darren Lee's testimony would have shown that it was

Heather Lee, and not Defendant, who retrieved the "murder weapons" from the Lees' home and

brought them to the woods that evening. This, again, is a mischaracterization of Darren Lee's

testimony. Darren Lee never stated previously that the crowbar and gas can came from his and

Heather Lee's home.122 Additionally, Darren Lee was not asked about the gas can or the crowbar

at evidentiary hearing. As there has been no evidence submitted that the crowbar and gas can

used in the crime came from the Lees' home, counsel cannot be found ineffective for failing to

present such non-existent testimony to the jury. Defendant is not entitled to relief as to this

subclaim.

Claim 2I: Counsel Failed to Object to Imprope

Defendant alleges that counsel failed to object to the prosecutor's improper closing

arguments. Defendant alleges that "[t]hroughout the course of closing arguments, the State

repeatedly expressed its personal opinion, degraded Ms. Brown's counsel, and used

inflammatory language to incite the jury." Defendant claims that she is "fully incorporating" the

prosecutor's comments as detailed in Claim 5 of this motion.

Defendant's claim is facially insufficient and will be denied with prejudice. Defendant

fails to cite to any specific instance of improper comments by the State in closing. Further,

122 See Defendant's Evidentiary Hearing Exhibit #5.
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Defendant is not permitted to incorporate Claim 5 to cure this deficiency.123 Additionally,

Defendant fails to allege specific prejudice, as to how these allegedly improper comments

affected the results of Defendant's trial. Because Defendant has already been given multiple

opportunities to amend her motion and this claim remains facially insufficient, this subclaim is

denied with prejudice. See Tanzi v. State, 94 So. 3d 482, 493 (Fla. 2012); Davis v. State, 26 So.

3d 519, 527 (Fla. 2009).

CLAIM 3: TRIAL COUNSEL PROVIDED INEFFECTIVE ASSISTANCE OF
COUNSEL DURING THE PENALTY PHASE OF DEFENDANT'S CAPITAL TRIAL

Defendant alleges that trial counsel's representation of her during the penalty phase "fell

below acceptable professional standards in several respects." Defendant argues that, but for

counsel's errors, there is a reasonable probability that Defendant would have been sentenced to

life in prison. An evidentiary hearing was scheduled regarding the entirety of this claim.

Claim 3A: Counsel Failed to Conduct a Reasonably Competen
and to Present Adequate Mitigation

1. Failing to Investigate Mitigation

Defendant alleges that counsel failed to fully explain Defendant's background "including

but not limited to: her extensive history of drug abuse, her extensive history of physical and

sexual abuse, her mental illness, her family's background, and how that background affected Ms.

Brown and her conduct during the commission of the crime" (emphasis in original). Defendant

contends that even though mitigating factors were presented during the penalty phase, counsel

did not link those mitigators to the crime and therefore failed to construct a "persuasive

narrative" of Defendant's life history.

¹23 Even if Defendant were permitted to incorporate Claim 5, the prosecutor's statements referenced in that claim
were proper and within the bounds of acceptable closing argument.
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This subclaim is facially insufficient. Defendant goes on for pages, giving details of

Defendant's life, but she does not link this information to any particular witness or indicate

through which witnesses penalty phase counsel should have presented this information. Further,

Defendant does not explain specifically how any of this information would have made a

difference in Defendant's trial. Making a blanket statement at the beginning of the entirety of

this claim that it would have affected Defendant's sentence simply is not enough. Even if this

subclaim were facially sufficient, the information alleged is cumulative to the lengthy mitigation

already presented by penalty phase counsel.124 Penalty phase counsel is not deficient for failing

to present additional, cumulative evidence. Troy v. State, 57 So. 3d 828, 835 (Fla. 2011) (a

claim that counsel is ineffective for failing to present mitigation evidence will not be sustained

"where the jury was aware of most aspects of the mitigation evidence that the defendant claims

should have been presented"). Additionally, Defendant has failed to demonstrate how penalty

phase counsel did not "link" Defendant's background to its effect on Defendant during the crime.

Attorney Wilson testified that she thought Dr. Bailey covered Defendant's life history from the

beginning to the time of the crime, and linked Defendant's life history to the crime itself.125 The
F

record before this Court supports this conclusion. Defendant is not entitled to relief as to this

subclaim.

2. Failing to Prepare Witnesses

Defendant further asserts that counsel only spoke with Defendant's family members a

few weeks before trial for a short period of time and therefore did not adequately prepare these

witnesses to testify during the penalty phase of trial. Specifically, she alleges penalty phase

¹²4 See Attachment 1, Transcript, Trial, pp. 756-974.

¹²5 See Transcript, Evidentiary Hearing, p. 285.
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counsel did not adequately prepare Defendant's mother, Lilly Ramos; Defendant's brother,

Willie Coleman, Jr.; and Defendant's uncle, Gerald Coleman, to testify at Defendant's trial.

At evidentiary hearing, Sharon Wilson, Defendant's penalty phase counsel, denied

Defendant's allegation that she waited until right before trial to interview these witnesses.126 The

record shows that Defendant's brother and uncle both testified as mitigation witnesses at trial.

The only person who did not testify that is referenced in this claim is Ms. Ramos. Ms. Wilson

testified that when she met with Defendant's mother, she "was very cold."'27 Attorney Wilson

opted not to call Ms. Ramos as a mitigation witness because she had "no real relationship with

Ms. Brown"i28 and she actually told Ms. Wilson she believed Defendant should get the death

penalty.'29

Defendant entered into evidence, with the stipulation of the State, records to show that

the trip to visit Defendant's family in Chicago "was taken just weeks before trial."13° However,

Defendant failed to present any testimonial evidence to show that penalty phase counsel did not

adequately prepare the witnesses who testified. As Defendant has failed to present any evidence

to support her allegations that the witnesses were ill-prepared, this subclaim is denied.

3. Potential Mitigation Witnesses

Defendant alleges that penalty phase counsel failed to speak to "any of Ms. Brown's

cousins, friends, ex-boyfriends, or ex-husbands." She specifically references the following

persons to whom she claims penalty phase counsel should have spoken in preparation for the

¹²6 See Transcript, Evidentiary Hearing, p. 282.

'27 See Transcript, Evidentiary Hearing, p. 288.

'2" See Transcript, Evidentiary Hearing, p. 288.

¹²9 See Transcript, Evidentiary Hearing, p. 288.

l3° See Defendant's Written Closing Argument, p. 21; see also Defendant's Evidentiary Exhibit #1, p. 323
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penalty phase: a) Defendant's cousin, Trina Bell; b) the father of Defendant's three children,

Gregory Miller, Sr.; and c) Defendant's friend, Jennifer Malone.

Defendant's blanket and non-detailed allegation regarding "any of Ms. Brown's, friends,

ex-boyfriends, or ex-husbands" is facially insufficient on many different levels. Defendant fails

to identify with particularity the identity of these purported witnesses, the content of their

testimony, if Defendant told counsel about these people, if they were available to testify, and

most importantly, how their testimony would have made a difference in Defendant's sentence.

Booker v. State, 969 So. 2d 186, 196 (Fla. 2007) (citing Nelson v. State, 875 So. 2d 579, 583

(Fla. 2004)). Consequently, to the extent this can be considered a subclaim, it is denied with

prejudice.

The Court will now address Defendant's other subclaims regarding potential mitigation

witnesses.

a. Trina Bell

Defendant alleges that Trina Bell could have provided evidence of Defendant's sexual

abuse, drug abuse, and physical abuse by her boyfriends. An evidentiary hearing was scheduled

regarding this claim; however, Defendant failed to present Ms. Bell's testimony or any evidence

to substantiate her allegations regarding Trina Bell. Consequently, this subclaim is summarily

denied. Guardado v. State, 176 So. 3d 886, 893 (Fla. 2015) (holding "[trial] court properly held

that Guardado did not demonstrate deficiency or prejudice as to the first four witnesses because

he did not provide any testimony from these witnesses at the evidentiary hearing"); Lebron v.

State, 135 So. 3d 1040, 1055-56 (Fla. 2014) (claim that counsel failed to present witness at trial

denied where defendant did not present that witness at the evidentiary hearing).
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b. Gregory Miller, Sr.

Defendant alleges that Gregory Miller, Sr., could have testified about Defendant's daily

cocaine and heroin use, physical abuse from her father, and episodes of domestic violence. An

evidentiary hearing was scheduled regarding this claim.

Dr. Faye Sultan indicated at evidentiary hearing that she had interviewed Mr. Miller. Dr.

Sultan testified that Mr. Miller might not have insight into the way he treated Defendant. Mr.

Miller characterized their relationship as "they were young, they cared about one another, they

had three children in rapid succession. He was very demanding of her according to him. He

insisted that she be drug-free during her pregnancies and he knew that was difficult for her. He

acknowledged that he had been physically violent with her, but he didn't talk about that

much."131 As relayed by Dr. Sultan's evidentiary hearing testimony, Mr. Miller talked some of

Defendant's drug use, the abuse Defendant received from her father, and also detailed one

"traumatic" episode of abuse that Mr. Miller inflicted upon Defendant that mimicked the way

Defendant's father would abuse her.'32

Dr. Edwards indicated at evidentiary hearing that he had reviewed a written statement of

Mr. Miller's, along with other documents, and none of the documents changed any of the

opinions that he stated in his report.l33

Even though Defendant presented testimony at the evidentiary hearing from individuals

who interviewed Mr. Miller or considered his written statement, Defendant failed to present Mr.

Miller's testimony at evidentiary hearing. Sharon Wilson, Defendant's penalty phase counsel,

¹³¹ See Transcript, Evidentiary Hearing, p. 183.

"32 See Transcript, Evidentiary Hearing, pp. 183-184.

'33 See Transcript, Evidentiary Hearing, p. 312.
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testified at evidentiary hearing that she did not believe Mr. Miller was willing to testify at

Defendant's trial because he did not want to have to admit to his violence against Defendant.'34

The fact that Mr. Miller still has not testified in this matter seems to support Ms. Wilson's

opinion. Regardless, because Mr. Miller did not actually testify at the evidentiary hearing, this

Court is unable to assess Mr. Miller's credibility and determine whether his testimony would

have made a difference in Defendant's sentence. Additionally, even ifMr. Miller had offered

testimony in keeping with the testimony offered by Dr. Sultan, it appears that all of this

information was already before the jury for consideration.135 As Defendant has failed to submit

the necessary evidence to substantiate this subclaim, it is denied. Guardado v. State, 176 So. 3d

at 893; Lebron, 135 So. 3d at 1055-56; Ferrell v. State, 29 So. 3d 959, 977 (Fla. 2010) (capital

postconviction claim must fail when Defendant does not present evidence at evidentiary hearing

to support claim).

c. Jennif·er Malone

Defendant alleges that Jennifer Malone could have provided evidence of Defendant's

background and Defendant's relationships throughout her life. An evidentiary hearing was

scheduled regarding this claim.

Dr. Faye Sultan indicated at evidentiary hearing that she had interviewed Jennifer

Malone. Ms. Malone said that she was an old friend of Defendant's and Malone had at one time

dated Defendant's brother, Willie Junior.i36 Ms. Malone characterized the physical abuse she

he Transcript, Evidentiary Hearing, p. 283.

he Attachment 1, Transcript, Trial, pp. 890-894.

See Transcript, Evidentiary Hearing, p. 179.
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herself suffered from Willie Junior as extreme.'37 Ms. Malone stated that Defendant was one of

the most influential persons in her life because Defendant would intervene and try to protect Ms.

Malone from the abuse.138 She also told Dr. Sultan that Defendant would look after her and her

brother, and make sure that they had food and a place to live.'39 Ms. Malone described both

herself and Defendant as having "horrible childhood histories of abuse."14° Ms. Malone stated to

Dr. Sultan, "Guns and drugs were normal to us. That was the world we lived in. We lived in the

world of guns and drugs."¹4' Ms. Malone was in a psychiatric hospital several times during her

childhood and adolescence.'42

According to Dr. Sultan, Ms. Malone knew about the brief marriage Defendant had to a

man named Anthony and also of her relationship with Steve Ivory.¹43 Ms. Malone was also

aware that Defendant's husband, Mr. Miller, had been very violent with Defendant during their

marriage.¹44 Ms. Malone stated that she had seen boyfriends of Defendant punch Defendant in

the face.i45 Defendant also told Ms. Malone that lots ofpeople had physically abused her.146

Ms. Malone told Dr. Sultan that she believed Defendant had been "abstinent" from

intoxicants for approximately two years during the time Ms. Malone knew her.'47 Ms. Malone

¹³7 See Transcript, Evidentiary Hearing, p. 179.

38 See Transcript, Evidentiary Hearing, pp. 179-180.

'3° See Transcript, Evidentiary Hearing, p. 179.

4° See Transcript, Evidentiary Hearing, p. 180.

4¹ See Transcript, Evidentiary Hearing, p. 180.

42 S_ee Transcript, Evidentiary Hearing, p. 180.

43 See Transcript, Evidentiary Hearing, p. I 81.

44 See Transcript, Evidentiary Hearing, p. 181.

45 he Transcript, Evidentiary Hearing, pp. 181-182.

46 See Transcript, Evidentiary Hearing, p. 182.

47 See Transcript, Evidentiary Hearing, p 181.
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knew that the "abstinence" had ended because Defendant had become an exotic dancer and it

was very hard for Defendant to do that work without being intoxicated in some way.148 Ms.

Malone was aware that Defendant had become desperate to move from Racine, Illinois and

Defendant's friend Pam had invited her to move down to Florida.¹49

Sharon Wilson, Defendant's penalty phase counsel, also testified regarding this claim.

Ms. Wilson testified that she remembered Jennifer Malone had sent an email to the presiding

judge the day of the Spencer hearing, which was admitted as a defense exhibit.¹so Ms. Wilson

had not heard of Ms. Malone before the email.isi As confirmed by Ms. Wilson at evidentiary

hearing, Ms. Malone indicated in her email that she would prefer her statement remain private.is2

Ms. Wilson testified that she could not remember if she had tried to follow up with Ms. Malone

about the email; however, she did remember that the email was received very close in time to

trial so counsel could not do anything with it the day it was received.is3

Even though Defendant presented testimony at the evidentiary hearing from Dr. Sultan

who interviewed Ms. Malone, Defendant failed to present Ms. Malone's testimony at evidentiary

hearing. As Ms. Malone did not actually testify at the evidentiary hearing, this Court is unable to

assess Ms. Malone's credibility and determine whether her testimony during mitigation would

have made a difference in Defendant's sentence. Additionally, if Ms. Malone had offered

testimony consistent with the testimony offered by Dr. Sultan, it appears that the information

"" See Transcript, Evidentiary Hearing, p. 181.

* See Transcript, Evidentiary Hearing, p. 182.

See Transcript, Evidentiary Hearing, p. 289-290.

See Transcript, Evidentiary Hearing, pp. 289-290.

52 See Transcript, Evidentiary Hearing, p. 290.

53 S_ee Transcript, Evidentiary Hearing, p. 294.
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about Defendant's childhood, drug addiction, abuse, and periods of recovery is cumulative to the

information already presented at trial. 154 Further, while this Court did not hear the details before

sentencing on how Defendant had been influential in Ms. Malone's life, it did have Ms.

Malone's email. The email provided that Defendant "did A LOT for me when I had no one

else," and that "the Tina I knew was a wonderful friend and person that would do anything to

help anyone.,,iss The Court finds that the additional details regarding Defendant's influence in

Ms. Malone's life would not have changed Defendant's sentence.

Also, Defendant has provided no evidence to support the contention that Defendant's

penalty phase counsel should have known of Ms. Malone before the email was received the

morning of the Spencer hearing. There was no evidence presented that Defendant told Ms.

Wilson about Ms. Malone being a possible mitigation witness. Counsel cannot be found

deficient for failing to investigate a person she did not know existed. Defendant is not entitled to

relief as to this allegation. Guardado, 176 So. 3d at 893; Lebron, 135 So. 3d at 1055-56.

Claim 3B: Counsel Failed to Consult with and Present Experts to Explain the Combined
Effects on the Brain of Polysubstance Abuse, Childhood Trauma, and Mental Illness

Defendant alleges that counsel failed to ensure that Defendant received a reasonably

competent mental health evaluation and failed to retain reasonably qualified experts who were

tailored to Defendant's case. Defendant asserts that Dr. Faye Sultan, a psychologist and trauma

expert, evaluated Defendant for purposes of postconviction litigation. Defendant contends that

according to Dr. Sultan, Defendant's psychiatric and behavioral "picture" includes everything

from her polysubstance abuse and her childhood trauma to her mental illness. In addition to Dr.

154 See Attachment 1, Transcript, Trial, pp. 756-974.

'" See Attachment 3, Defense Exhibit #2 at Spencer Hearing, August 22, 2012.

Page 85 of110 Tina Lasonya Brown, Case No. 2010-CF-1608A



Sultan, Defendant retained Dr. Drew Edwards, an addiction specialist. Defendant alleges that

such an expert, specifically tailored to her case, could have explained the effects of long-term

drug abuse on the brain, as well as the effects of the drugs on Defendant's brain the night of the

crime. Defendant alleges that counsel was deficient in failing to present an expert during the

penalty phase that could explain the combined effects of these factors on Defendant's brain, and

how she was affected by these factors at the time of the crime. Defendant claims "[s]he was

prejudiced because the jury did not have a full comprehension of how the trauma Tina suffered

and her long history of drug abuse affected her brain both throughout her life and on the night of

the crime. Had the jurors heard this expert testimony there exists a reasonable probability that

Ms. Brown would have received a life sentence."

At evidentiary hearing, Sharon Wilson, Defendant's penalty phase counsel, testified that

she met with Defendant right after she had been appointed to this case.�442Sharon Wilson hired

Dr. Lisa McDermott as her mitigation specialist. Dr. McDermott is a psychologist and a certified

private investigator.is7 Ms. Wilson also hired Dr. Elaine Bailey to conduct psychological testing

on Defendant and to provide expertise on the issues of mental health in this case.is8 Attomey

Wilson testified that she thought Dr. Bailey covered Defendant's life history from the beginning

to the time of the crime, and linked Defendant's life history to the crime itself.159 Sharon Wilson

testified that Dr. Bailey never expressed to her that a neuropsychologist was needed in

See Transcript, Evidentiary Hearing, p. 266.

See Transcript, Evidentiary Hearing, pp. 267; 281-282.

58 See Transcript, Evidentiary Hearing, pp. 269-270.

S_ee Transcript, Evidentiary Hearing, p. 285.
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Defendant's case.i60 Dr. Bailey never advised Attorney Wilson that an addiction specialist

would be helpful in Defendant's case.16l During the evidentiary hearing, postconviction counsel

showed Attorney Wilson some of Dr. Bailey's notes, in which Dr. Bailey actually referenced the

possibility of hiring a neuropsychologist as well as an addiction specialist. Attorney Wilson said

she had never before been given this information. She indicated several times during the

evidentiary hearing that she had never seen those notes and that Dr. Bailey had never discussed

the possibility of hiring these types of additional experts.162 Attorney Wilson indicated that if

either Dr. Bailey or Dr. McDermott had recommended a neuropsychologist and/or an addiction

specialist be hired, she would have "absolutely" hired the additional experts.'63 Defendant has

not experienced any known traumatic brain injuries.164 There was no suggestion that Defendant

had ever lost consciousness due to an injury, had been in any car accident, experienced head

trauma - anything of that nature.165 Attorney Wilson indicated that if she had known of

anything like this she would have hired someone to look into those issues.166 The Court finds

Attorney Wilson's testimony credible on these topics.

"In any ineffectiveness case, a particular decision not to investigate must be directly

assessed for reasonableness in all the circumstances, applying a heavy measure of deference to

counsel's judgments." Strickland, 466 U.S. at 691. "This Court must determine whether a

i60 See Transcript, Evidentiary Hearing, pp. 285-286.

16¹ See Transcript, Evidentiary Hearing, p. 286.

162 See Transcript, Evidentiary Hearing, pp. 273-274; 285-286; 297.

163 See Transcript, Evidentiary Hearing, p. 274.

'" See Transcript, Evidentiary Hearing, p. 286.

165 See Transcript, Evidentiary Hearing, p. 286.

166 See Transcript, Evidentiary Hearing, p. 286.
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decision not to expand the investigation ofpotential mitigation was reasonable under the

circumstances." Guardado, 176 So. 3d at 895 (citation omitted). The evidence presented at

evidentiary hearing shows that penalty phase counsel was not deficient in failing to hire

additional experts to offer mitigation testimony. Attorney Wilson took reasonable steps to use

mental health experts and develop mental health mitigation by hiring Dr. Bailey and Dr.

McDermott. Additionally, the evidence shows that Ms. Wilson reasonably relied on Dr. Bailey

to recommend any additional experts that might have helped in Defendant's case, and Dr. Bailey

never did. As in the Guardado case, penalty phase counsel had "no reason to doubt" Dr. Bailey's

report or question Dr. Bailey's lack of suggestion to hire additional mental health experts.

Guardado, 176 So. 3d at 896. In the circumstances of this case, Dr. Bailey, who was hired to

provide mental health expertise and assess Defendant, failed to notify penalty phase counsel that

other mental health experts might be helpful in developing mitigation in this case. Penalty phase

counsel had a reasonable expectation that Dr. Bailey would share such information with her.

Penalty phase counsel is not deficient for relying on Dr. Bailey's expertise and failing to hire

additional mental health experts, when no such suggestion was provided to her by the

professionals hired to do such an assessment.

Additionally, this Court fmds that Defendant was not prejudiced by trial counsel's failure

to consult with or present additional testimony from mental health experts during the penalty

phase of trial. The expert testimony Defendant presented at evidentiary hearing was largely

cumulative of the evidence presented through lay witnesses and Dr. Bailey at trial. Each of the

three experts Defendant called at the evidentiary hearing - Dr. Faye Sultan, Dr. Drew Edwards,

and Dr. Michael Herkov - presented opinions that largely reflected Dr. Bailey's testimony at
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trial, albeit with some additional detail. To the extent the postconviction experts' opinions

differed from Dr. Bailey's, "[s]imply presenting the testimony of experts during the

[postconviction] evidentiary hearing that are inconsistent with the mental health opinion of an

expert retained by trial counsel does not rise to the level of prejudice necessary to warrant relief."

Dufour v. State, 905 So. 2d 42, 58 (Fla. 2005). Further, as detailed throughout this order, the

evidence in this case was overwhelming and supported the three weighty aggravators in this

case: heinous, atrocious, and cruel (HAC), CCP, and felony murder (kidnapping). These

aggravators would not have been outweighed by the cumulative mitigation evidence Defendant

presented at evidentiary hearing. Defendant has failed to show that the additional experts'

testimony, which was largely repetitive of that presented at trial, would have made a difference

in the jury's verdict. Defendant is not entitled to relief as to this claim.

Claim 3C: Counsel Failed to Present Evidence Supporting Statutory Mitigation

Defendant next alleges that counsel failed to present sufficient evidence to support the

following statutory mitigators during the penalty phase: 1) the crime was committed while

Defendant was under the influence of extreme mental or emotional disturbance; 2) Defendant

was an accomplice in the capital felony committed by another person and her participation was

relatively minor; 3) Defendant acted under extreme duress or other substantial domination of

another person; and 4) the capacity of Defendant to appreciate the criminality of her conduct or

to conform her conduct to the requirements of law was substantially impaired. Defendant claims

that had penalty phase counsel hired the appropriate experts and called lay witnesses, their

testimony would have supported these mental health statutory mitigators. Specifically,

Defendant alleges that Dr. Sultan's testimony would have established evidence to support
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statutory mitigators 1 and 4, as referenced above. Defendant further alleges that if trial counsel

had presented the testimony of Terrance Woods, Darren Lee, and Nicole Henderson, and he had

"effectively cross examined the witnesses who did testify in the guilt phase," this testimony

would have supported statutory mitigators 2 and 3.

1. Additional Mental Health Experts

Defendant claims that if counsel had hired the "appropriate" mental experts, she could

have established two of the enumerated statutory mitigators listed above: 1) the crime was

committed while Defendant was under the influence of extreme mental or emotional disturbance;

and 4) the capacity of Defendant to appreciate the criminality of her conduct or to conform her

conduct to the requirements of law was substantially impaired. In support of this allegation,

Defendant presented the testimony of Dr. Sultan, who testified at evidentiary hearing that in her

opinion, "to a reasonable degree of psychological certainty," these two statutory mitigators

existed in Defendant's case.�442

As discussed, supra, penalty phase counsel reasonably relied on the recommendations of

Dr. Bailey and was not ineffective in failing to hire additional mental health experts to provide

mitigation evidence. Dr. Sultan's opinion regarding the mitigators is based upon Defendant's

background and experiences - the same background and experiences testified to by Dr. Bailey at

trial. Even though Dr. Sultan has now given a more favorable opinion than Dr. Bailey provided

at trial, this testimony does not mean that penalty phase counsel was ineffective. The Florida

Supreme Court has repeatedly declined to find ineffectiveness simply because the defendant

See Transcript, Evidentiary Hearing, pp. 216.
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presents experts in postconviction proceedings to provide more favorable opinions than those

presented at trial. Knight v. State, 211 So. 3d 1, 9-10 (Fla. 2016); Dufour, 905 So. 2d at 58.

Even if penalty phase counsel had presented this testimony to support the statutory

mitigators, there is no reasonable probability that it would have affected Defendant's sentence.

Although the trial court rejected many of the requested statutory mitigators, the facts on which

these mitigators are based were considered as nonstatutory mitigators."8 Additionally, as stated

by trial counsel himself, the evidence in this case was "horrific;"the three aggravators in this case

-HAC, CCP, and felony murder (kidnapping) - were absolutely supported by the detailed and

graphic evidence entered in this case. These aggravators would not have been outweighed by

additional evidence to support statutory mitigation. This portion of the subclaim is therefore

denied.

2. Lay Witnesses

Defendant alleges that if counsel had called Terrance Woods, Darren Lee, and Nicole

Henderson at trial, and had "effectively cross-examined witnesses who did testify in the guilt

phase," counsel could have established the other two alleged statutory mitigators: 2) Defendant

was an accomplice in a capital felony committed by another person and her participation was

relatively minor; and 3) Defendant acted under extreme duress or other substantial domination of

another person. As already discussed in detail previously in this order, the testimony of Terrance

Woods, Darren Lee, and Nicole Henderson could not have established that Defendant was a

mere accomplice whose participation in the brutal and fatal attack was minor. The evidence is

simply too strong against Defendant that she played a substantial role in the victim's murder.

* See Attachment 2, Sentencing Order.
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Additionally, the proposed testimony of these three witnesses does not show that Defendant

acted under extreme duress or other substantial domination of another person. Again, the

evidence at trial was that Defendant was the main aggressor in the attack against the victim. She

was the one who tased the victim repeatedly, initiated stuffing the victim into the trunk of her

vehicle, drove the victim to the clearing, and continued to tase and then beat the victim with a

crowbar. Regardless of whether Defendant actually poured the gasoline and lit the victim on

fire, the evidence at trial shows that Defendant was not being dominated or under extreme duress

when she launched the fatal attack against the victim.

In regard to "effectively" cross-examining the witnesses who testified during the guilt

phase, this claim is facially insufficient for failing to allege specific details on how "effectively"

cross-examining witnesses would have somehow created evidence to support these two statutory

mitigators. Defendant states in a footnote that "[t]hese facts are the subject of a guilt phase IAC

claim in Claim 2 and are fully incorporated herein;" however, Defendant is not permitted to

incorporate Claim 2 to cure deficiency. Even if incorporating Claim 2 would make this claim

facially sufficient, this claim would still fail because the Court has made no finding of

ineffectiveness regarding trial counsel. This portion of the subclaim is therefore summarily

denied.

Claim 3D: Counsel Failed to Object to Hearsay Evidence from Ricki Atwood and Sheree
Sturdivant

1. RickiAtwood

Defendant alleges that during the penalty phase, Dr. Bailey was asked during cross-

examination by the State whether she had reviewed the handwritten letter authored by Ricki

Atwood. Defendant alleges that counsel was ineffective for failing to object to this inadmissible
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hearsay evidence (the Ricki Atwood statement). Initially, the Court notes that this claim is

facially insufficient as Defendant fails to allege proper prejudice. Arguendo, even if this claim

were facially sufficient, Defendant would not be entitled to relief. The record conclusively

refutes this claim. Contrary to Defendant's allegation, Ricki Atwood's letter was never admitted

into evidence. Dr. Bailey was merely asked whether she had reviewed Ms. Atwood's letter, and

Dr. Bailey responded she had not. As no hearsay statement of Ricki Atwood was admitted,

counsel was not ineffective for failing to make a baseless objection. Defendant is not entitled to

relief as to this claim.

2. Sheree Sturdivant

a. Sheree Sturdivant's Hearsay Statement

Within this same claim, Defendant alleges that counsel was ineffective for failing to

object to the admission of the hearsay statement of Sheree Sturdivant during the penalty phase.

Specifically, Defendant alleges that during Dr. Bailey's cross-examination by the State she was

asked whether she had reviewed the recorded statement of Sheree Sturdivant. Dr. Bailey

responded that she had. The State then asked Dr. Bailey if Britnee Miller (Defendant's daughter

and co-defendant) had told Sherree Sturdivant that the killing was planned and it was

Defendant's role to apologize to the victim to lure her over to Defendant's home. Dr. Bailey

confirmed that information was included in the recorded statement. Defendant alleges that

Sheree Sturdivant's recorded statement was double hearsay and inadmissible at Defendant's trial.

Hearsay statements are admissible in a capital sentencing proceeding. "Any such

evidence the court deems to have probative value may be received, regardless of its admissibility

under the exclusionary rules of evidence, provided the defendant is accorded a fair opportunity to
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rebut any hearsay statements." Perri v. State, 441 So. 2d 606, 607-08 (Fla. 1983)(quoting the

pertinent portion of section 921.141(1), Florida Statutes). Additionally, Sheree Sturdivant's

statement was not elicited to prove the truth of the matter asserted. Instead, it was elicited to

attack a conclusion made by Dr. Bailey on direct examination. Consequently, the statement in

question would not have even been considered hearsay under these circumstances. See §

90.801(1)(c), Fla. Stat. Defendant has failed to demonstrate how counsel was deficient for

failing to make an unwarranted objection.

The Court also notes that Defendant's claim of prejudice is not supported by the record.

Defendant argues she was prejudiced because without Sheree Sturdivant's recorded statement, as

testified to by Dr. Bailey, "the State would not have been able to argue in closing that Ms. Brown

lured the victim into the lion's den and that this was planned and premeditated by Ms. Brown."

Defendant asserts that her showing of prejudice is that the jury unanimously recommended a

death sentence, and the Court found the CCP statutory aggravator. However, the record shows

that the State made this statement during its closing argument at the end of the guilt phase,

before Sheree Sturdivant's statement was ever mentioned.1® Additionally, the record shows that

significant evidence was available that supported the premeditated prong of the CCP statutory

aggravator.�442Defendant has not demonstrated that the jury would not have returned an

unanimous death recommendation or that the Court would not have found the CCP aggravator if

Sherree Sturdivant's statement had not been referenced by Dr. Bailey. Defendant is not entitled

to relief regarding this subclaim.

® See Attachment 1, Transcript, Trial, p. 704.

See Attachment 1, Transcript, Trial, pp. 348-390; 440-480; 511-577; 604-623.
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b. Failure to Investigate Sheree Sturdivant

Defendant alleges that counsel failed to "uncover evidence" that Sherree Sturdivant had

previously been found incompetent to proceed in her own criminal case just prior to making this

recorded statement. Defendant alleges counsel should have used this information to challenge

Sheree Sturdivant's recorded statement.

This subclaim was scheduled for evidentiary hearing. However, Defendant failed to

present any testimonial evidence to support this claim. While Defendant did submit into

evidence, with stipulation by the State, a judgment and sentence of Sheree Sturdivant's and also

a jail record for Sturdivant's commissary account, there was no evidence presented to show how

counsel could have successfully challenged Sturdivant's recorded statement by using these

documents. Defendant is not entitled to relief as to this claim.

CLAIM 4: TRIAL COUNSEL FAILED TO COMPLY WITH RULE 3.112, FLORIDA
RULES OF CRIMINAL PROCEDURE

Defendant alleges that her right to due process was violated because Mr. Gontarek failed

to comply with rule 3.112, Florida Rules of Criminal Procedure, because he had not obtained

continuing legal education credits in the area of capital law. Defendant claims that as a result,

Mr. Gontarek's representation "fell below adequate representation." Defendant asserts that if

Mr. Gontarek had attended the correct continuing legal education courses he would have had a

"wealth of information about handling capital cases." Defendant references claims 1, 2, 3, 5, and

9 "which are fully incorporated herein" as evidence of the effect of counsel's failure to obtain the

proper continuing legal education credits in the area of capital law.

Defendant's claim is legally and facially insufficient. Initially, Defendant is not

permitted to incorporate other claims instead of alleging the required specific, factual prejudice
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as to this claim. Further, Defendant's allegation is conclusory that the alleged errors committed

by Mr. Gontarek at Defendant's trial were a result of a lack of legal education credits.

Regardless, failure to comply with rule 3.112, Florida Rules of Criminal Procedure, does not

create an independent basis for a Strickland claim. Cox v. State, 966 So. 2d 337, 358 n.10 (Fla.

2007). Defendant is not entitled to relief as to this allegation.

CLAIM 5: DEFENDANT WAS DEPRIVED OF FUNDAMENTAL RIGHT TO A FAIR
TRIAL, DUE PROCESS, AND RELIABLE ADVERSARIAL TESTING DUE TO

IMPROPER PROSECUTORIAL MISCONDUCT DURING THE GUILT PHASE OF
TRIAL

Claims 5A-5C: Prosecutorial Misconduct

Defendant cites to various statements made by the prosecution during closing arguments

which she claims to have been A) inflammatory; B) belittling to defense counsel; and C) an

expression of the prosecutor's personal opinion. These subclaims are procedurally barred. The

Supreme Court of Florida has repeatedly held that substantive claims of prosecutorial

misconduct can and should be raised on direct appeal. See Rogers, 957 So. 2d 538, 547 (Fla.

2007); Krawczuk v. State, 92 So. 3d 195, 206 (Fla. 2012). Consequently, these claims are

summarily denied.

CLAIM 6: DEFENDANT WAS DEPRIVED OF HER RIGHT TO DUE PROCESS
BECAUSE THE STATE PRESENTED FALSE AND MISLEADING EVIDENCE IN

VIOLATION OF GIGLIO

Claim 6A: The False Testimony of Heather Lee Violated Giglio

Defendant alleges that the State presented the "false" testimony of Heather Lee at trial in

violation of Giglio. Defendant asserts that Heather Lee's trial testimony was markedly different

from her previously recorded statements and deposition testimony. Defendant then cites to some
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of the same discrepancies referenced previously in this motion in claim 2B: 1) Heather Lee's

whereabouts the day of the incident; 2) cleaning blood off of Heather Lee's shoes; 3) how the

blood got on Heather Lee's shoes; 4) persons present in the vehicle and in the woods; and 5)

knowledge of the crime scene. Defendant contends that Heather Lee's trial testimony was false,

and the State knew the testimony was false because it contradicted Heather Lee's previous

statements and deposition testimony. Defendant further asserts that Heather Lee's testimony was

material, and because her testimony "undoubtedly affected the judgment of the jury," her false

testimony "cannot be considered harmless beyond a reasonable doubt." Defendant alleges

"[h]ad the State properly corrected this false testimony, Heather Lee would have been exposed as

a liar, which would have given rise to reasonable doubt as to Ms. Brown's guilt."

To establish a claim under Gielio, the defendant must demonstrate
that (1) the prosecutor presented or failed to correct false
testimony; (2) the prosecutor knew the testimony was false; and (3)
the evidence was material. Once the first two prongs are
established, the false evidence is deemed material if there is any
reasonable possibility that it could have affected the jury's verdict.

Jones v. State, 998 So. 2d 573, 579-80 (Fla. 2008) (citations omitted).

To demonstrate that testimony is false, the defendant must prove such falsity with more than

mere inconsistencies. Franqui v. State, 59 So. 3d 82, 105 (Fla. 2011); Maharaj v. State, 778 So.

2d 944, 956 (Fla. 2000).

A challenge to evidence through another witness or prior
inconsistent statements is insufficient to establish prosecutorial use
of false testimony. Mere differences in testimony found in witness
statements made at different times . . . are not alone sufficient to
show perjury. In the Gielio context, the suggestion that a
statement may have been false is simply insufficient; the defendant
must conclusively show that the statement was false.

Hernandez v. State, 180 So. 3d 978, 994 (Fla. 2015)(citations omitted; punctuation omitted).
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Defendant has only cited to immaterial inconsistencies between Heather Lee's previous

statements and her trial testimony. The suggestion that Heather Lee's trial testimony might have

been false based on these inconsistencies is simply not enough to show that Heather Lee's trial

testimony was false. Id. Defendant's only "proof" that the State offered false testimony at trial

is the fact that Heather Lee's trial testimony contained some inconsistencies from her previous

statements.�442As stated above, "prior inconsistent statements [are] insufficient to establish

prosecutorial use of false testimony." Id. Defendant has consequently failed to demonstrate that

Heather Lee's trial testimony was false and the State knowingly presented this purportedly

"false" testimony. As Defendant has failed to establish the first two prongs of the Giglio

standard, this Court need not reach the third prong. Defendant is not entitled to relief as to this

subclaim.

Claim 6B: The False Testimony of Pamela Valley Violated Giglio

Defendant also claims that Pamela Valley's trial testimony was false, and that the State

knowingly presented this false testimony at trial. Like Defendant's Giglio claim regarding

Heather Lee, Defendant bases this claim on an inconsistency. Specifically, Defendant alleges

that Pamela Valley's testimony that Defendant asked her to "finish off" the victim is false

because she never mentioned it during her original statement to police investigators in April

2010.

Like the claim above, Defendant is unable to establish that Pamela Valley's testimony on

this topic is false simply because this information was not included in her original statement to

law enforcement. In fact, trial counsel explored the topic in cross-examination in an effort to

The Court further notes that as discussed, supra, many of the alleged "inconsistencies" in Heather Lee's
statements were not actually inconsistencies at all.
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impeach this testimony. While the inconsistencies were properly addressed as impeachment

evidence at trial, Defendant has certainly not satisfied the first two prongs of the Giglio test. As

Defendant has failed to establish the first two prongs of the Giglio standard, this Court need not

reach the third prong. Defendant is not entitled to relief as to this subclaim.

CLAIM 7: DEFENDANT WAS DEPRIVED OF HER RIGHT TO DUE PROCESS
BECAUSE THE STATE WITHHELD EVIDENCE WHICH WAS MATERIAL AND

EXCULPATORY IN VIOLATION OF BRADY"2

Defendant alleges that the State violated Brady when it failed to reveal that the son of

State expert Dr. John Bingham had been arrested and was facing felony charges at the time of

Defendant's trial. Defendant claims that she could have used this information to impeach Dr.

Bingham's testimony as being biased for the State. Defendant claims that if it could have

lessened the strength of Dr. Bingham's trial testimony, there is a reasonable probability the

results of Defendant's trial would have been different.

Even thought this claim was scheduled for evidentiary hearing, Defendant chose to

unequivocally withdraw this claim."3 Therefore, this claim is no longer before this Court for

disposition.

CLAIM 8: NEWLY DISCOVERED EVIDENCE�442

Defendant alleges that newly discovered evidence regarding Heather Lee was uncovered

during the postconviction investigation of Defendant's case. Specifically, Defendant alleges that

Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).

See Transcript, Evidentiary Hearing, pp. 293, 298.

Even though Defendant references the evidentiary hearing testimony of Tajiri Jabali as newly discovered
evidence in her written closing arguments, there is no claim regarding Tajiri Jabali alleged in Defendant's motion.
This Court cannot speculate as to what Defendant would have alleged or create an allegation that is not already
included in the amended motion. Consequently, the evidentiary hearing testimony ofTajiri Jabali is not being
addressed in this Order.
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between October and December 2014, Heather Lee was enrolled in a prison course called

"Hannah's Gift," while she was housed at Homestead Correctional Institution. Throughout the

duration of the course, Heather Lee spoke about why she was in prison, giving details about her

involvement in the victim's death to A) Shayla Edmonson and B) Jessica Swindle. Defendant

further alleges that C) Nicole Henderson's knowledge regarding Heather Lee and the crime in

question is newly discovered evidence.
t

Two requirements must be met in order for a conviction to be set
aside on the basis of newly discovered evidence. First, in order to
be considered newly discovered, the evidence "must have been
unknown by the trial court, by the party, or by counsel at the time
of trial, and it must appear that defendant or his counsel could not
have known [of it] by the use of diligence." Torres-Arboleda v.
Dugger, 636 So. 2d 1321, 1324-25 (Fla. 1994).

Second, the newly discovered evidence must be of such nature that
it would probably produce an acquittal on retrial. To reach this
conclusion the trial court is required to "consider all newly
discovered evidence which would be admissible" at trial and then
evaluate the "weight of both the newly discovered evidence and
the evidence which was introduced at the trial."

Robinson v. State, 865 So. 2d 1259, 1262 (Fla. 2004) (citations omitted).

"As explained in Wright v. State, 857 So. 2d 861 (Fla. 2003), newly discovered evidence is

evidence that existed at the time of the trial but was unknown by the trial court, by the party or

by counsel at that time, and it must further appear that neither the defendant nor defense counsel

could have known of the evidence by the exercise of due diligence." Moss v. State, 860 So. 2d

1007, 1009 (Fla. 5th DCA 2003)(emphasis added).

An evidentiary hearing was scheduled regarding the entirety of Defendant's newly

discovered evidence claim.
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Claim 8A: Newly Discovered Evidence - Shayla Edmonson

Defendant alleges that Shayla Edmonson was incarcerated with Heather Lee and they

both were enrolled in the "Hannah's Gift" course. During one class addressing anger

management, Shayla Edmonson heard Heather Lee state, "If I am pushed to a certain point, I

will do anything. I am in for murder, and I did the murder. I lit a girl on fire. I jumped on a

good plea deal because I have four kids. I do not regret anything I did because all of the women

involved were sleeping with my husband."

At evidentiary hearing, Shayla Edmonson testified that she attended four or five classes

of the "Hannah's Gift" course with Heather Lee.175 Edmonson indicated that during the class

session on anger, Heather Lee had a side conversation with a couple of the women in the class.

According to Edmonson, Heather Lee told the women that she had killed someone and she

would do it again because the people involved were sleeping with her husband.177 Heather Lee

also said that she set the girl on fire.i78 She told Edmonson and the group that she took the plea

deal so she could go home to her kids; that she was not going to court because she knew "she did

what she did."�442On cross-examination, Shayla Edmonson confirmed that it seemed Heather

Lee was bragging, or trying to be tough when she made these statements.18° Shayla Edmonson

admitted that she did not know ifwhat Heather Lee said was in fact true.

175 See Transcript, Evidentiary Hearing, pp. 122-123.

See Transcript, Evidentiary Hearing, p. 123.

S_ee Transcript, Evidentiary Hearing, p. 124.

See Transcript, Evidentiary Hearing, p. 124.

See Transcript, Evidentiary Hearing, p. 124.

See Transcript, Evidentiary Hearing, p. 125.

Page 101 of110 Tina Lasonya Brown, Case No. 2010-CF-1608A



Shayla Edmonson's testimony of what Heather Lee said after Defendant's trial does not

constitute newly discovered evidence. Id. Regardless, the substance of Shayla Edmonson's

testimony - that Heather Lee admitted to lighting the victim on fire because she was sleeping

with Heather Lee's husband - is far from newly discovered evidence. Wendy Moye testified to a

similar confession by Heather Lee at trial and Terrance Woods testified before trial regarding

Heather Lee's husband having an affair with the victim. As this evidence was already

discovered before trial by trial counsel, this testimony is not newly discovered information.

Defendant is not entitled to relief as to this subclaim.

8B: Newly Discovered Evidence - Jessica Swindle

Defendant alleges that Jessica Swindle was also a participant with Heather Lee in the

"Hannah's Gift" classes. Jessica Swindle recalls Heather Lee talking about the reason she was

incarcerated. According to Defendant's allegation, Jessica Swindle heard Heather Lee say, "I am

in for murder. I poured gas on a girl and lit her on fire. There were two other women with me, a

woman and her daughter. Neither one of them helped me. They both did not know I was going

to light the girl on fire. But I did it because she was sleeping with my husband."

At evidentiary hearing, Jessica Swindle testified that she was previously incarcerated at

Homestead Correctional Institution with Heather Lee where they voluntarily attended "Hannah's

Gift" classes.18' Ms. Swindle testified that Heather Lee said "[t]hat she was there for murder,

that she didn't get the death row, and that there was another lady with her, and her daughter was

with her also, and that they didn't do anything, that it was just her, that she set a - a girl on fire

See Transcript, Evidentiary Hearing, pp. 96-97.
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that was sleeping with baby's dad."i82 Ms. Swindle further testified that Heather Lee did not

have any remorse when she talked about the crime; she did not cry, she just explained why she

was there.183 Jessica Swindle said it was not like Heather Lee was "bragging but kind of like,

she - she kind of, like got away with it and the other one didn't."i84 However, on cross-

examination, Jessica Swindle confirmed it seemed like Heather Lee was trying to be tough when

she made these statements.¹ss

Jessica Swindle's testimony cannot be newly discovered evidence because it concerns

statements that were made after trial. R Again, the substance of Jessica Swindle's testimony is

not newly discovered. Trial counsel had already found through his investigations before trial

that Heather Lee had confessed to pouring the gasoline and lighting the victim of fire because her

husband was sleeping with the victim. As this is not newly discovered evidence, this subclaim

fails.

Claim 8C: Newly Discovered Evidence - Nicole Henderson

Defendant next alleges that Nicole Henderson is someone who was incarcerated with

Heather Lee at both the Escambia County Jail and at Homestead Correctional Institution.

Defendant contends that Ms. Henderson's trial testimony would have established: 1) Heather

Lee had a reputation for violence; 2) Heather Lee confessed to Nicole Henderson; and 3) Corie

Doyle's trial testimony could have been impeached by Nicole Henderson.

'82 See Transcript, Evidentiary Hearing, p. 98.

¹83 See Transcript, Evidentiary Hearing, p. 98.

'84 See Transcript, Evidentiary Hearing, p. 98.

¹85 See Transcript, Evidentiary Hearing, p. 99.
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1. Heather Lee's Reputationfor Violence

a. Heather Lee's Reputation for Violence - 2009 Incident

Defendant alleges that Nicole Henderson has known Heather Lee to have a "reputation

for violence" since 2009. Defendant contends that the first interaction Ms. Henderson

remembers having with Heather Lee was when Heather Lee threatened to kill Nicole

Henderson's younger sister because Lee believed her husband wanted to have sex with her.

Defendant asserts that Nicole Henderson also knows Heather Lee from the nightclub scene in

Pensacola, where Heather Lee would often break glass bottles and threaten to cut people.

According to Defendant, Nicole Henderson recalls many nights in which Heather Lee actually

did cut people with glass bottles.

Defendant fails to allege how this information is newly discovered evidence. According

to Nicole Henderson's evidentiary hearing, she had known Heather Lee from the "free world"

since 2009.i86 It was at this time Heather Lee first got into an altercation with Ms. Henderson's

teenage sister.187 Defendant has failed to allege how this information could not have been

discovered by counsel through due diligence. In fact, Defendant alleges that counsel was

ineffective for not investigating the testimony ofNicole Henderson before trial. In doing so, it

would seem to this Court Defendant has conceded that this information could have been found

by due diligence. Nicole Henderson's testimony regarding Heather Lee's reputation for violence

in 2009188 is not newly discovered evidence;189 this subclaim fails.

'86 See Transcript, Evidentiary Hearing, pp. 101-102.

¹87 See Transcript, Evidentiary Hearing, p. 102.

¹88 Contrary to Defendant's allegations, Nicole Henderson did not offer any testimony regarding Heather Lee in
Pensacola clubs, breaking glass bottles and threatening to cut people, and actually cutting people. As there is no
evidence to support this allegation, this subclaim necessarily fails.
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b. Heather Lee's Reputation for Violence -After Trial

Defendant further alleges that during Nicole Henderson's incarceration at Homestead

Correctional Institution, Heather Lee continued to have a reputation for violence. Defendant

alleges that Nicole Henderson knew of Heather Lee getting into fights as a result of persons

sleeping with her girlfriend. Defendant asserts that Heather Lee does not fight the girlfriend who

cheats on her, but instead always fights the person with whom her girlfriend cheated. Defendant

alleges that this practice of Heather Lee's is "common knowledge at the prison because of

comments Lee has made to inmates, that she lit a woman on fire who slept with her husband."

At evidentiary hearing, Nicole Henderson testified that when she was incarcerated with

Heather Lee at Homestead Correctional Institution, she knew Heather Lee dated a girl named

Gracie.19° Ms. Henderson testified that Gracie would cheat on Heather Lee, and Heather Lee

would never physically fight Gracie, but would fight the person with whom Gracie was

cheating.19' Nicole Henderson never testified at evidentiary hearing regarding any comments

made by Heather Lee about lighting a woman a fire who slept with Ms. Lee's husband.

Nicole Henderson's testimony on this topic is not newly discovered evidence because

Heather Lee and Gracie's relationship occurred after Defendant's trial. R Even if this

testimony could have qualified as newly discovered, Nicole Henderson's testimony regarding

Heather Lee's reputation for violence would not have been admissible. Defendant is not entitled

to relief regarding this subclaim.

189 Even if this evidence were newly discovered, reputation evidence would not have been admissible at trial.

¹® See Transcript, Evidentiary Hearing, pp. 104-105.

¹9¹ See Transcript, Evidentiary Hearing, p. 105.
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2. Heather Lee's Confession to Nicole Henderson

Defendant alleges that Heather Lee confessed to Ms. Henderson and a group of women

that the victim was murdered because she was sleeping with Lee's husband. Defendant raised

this claim previously in her motion, alleging that trial counsel was ineffective for failing to

investigate Nicole Henderson's testimony before trial. Defendant has failed to allege how this

information could not have been discovered by counsel's due diligence. In fact, it would seem to

this Court that Defendant has conceded this information could have been found by the exercise

of due diligence as she has essentially alleged such previously in her motion. As Nicole

Henderson's testimony regarding Heather Lee's purported confession°2 is not newly discovered

evidence, this subclaim fails.

3. Impeachment ofCorie Doyle's Testimony

Defendant also alleges that Nicole Henderson would have testified that while Defendant

was awaiting trial in the Escambia County Jail, Defendant slept all day, thereby refuting Corie

Doyle's testimony that Defendant confessed to Ms. Doyle when they were up early one morning

drinking coffee. Again, Defendant has already raised this claim previously in her motion,

alleging trial counsel was ineffective for not impeaching Corie Doyle with Nicole Henderson's

testimony. This testimony is therefore not considered newly discovered, as evidenced by

Defendant's internally inconsistent motion. Defendant is not entitled to relief as to this subclaim.

"2 As detailed previously, Heather Lee never actually confessed to Nicole Henderson.
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CLAIM 9: CUMULATIVE ERROR DEPRIVED DEFENDANT OF A
FUNDAMENTALLY FAIR TRIAL

Defendant next alleges that the "sheer number and types of errors in Ms. Brown's guilt

and penalty phases, when considered as a whole, virtually dictated the sentence of death."

Defendant further alleges that the cumulative effect of these errors denied Ms. Brown a fair trial.

After reviewing all of Defendant's motion, this Court has found counsel deficient regarding one

claim but found no prejudice. As there are no other claims in which error occurred, a cumulative

analysis regarding this single claim does not render any different result. Defendant is not entitled

to relief.

CLAIM 10: DEFENDANT'S DEATH SENTENCE IS IN VIOLATION OF HURST V.
FLORIDA, AND HURST V. STATE, AND THE 6�442AND 8�442AMENDMENTS

Defendant alleges that Defendant is entitled to a new penalty phase pursuant to the

holdings of Hurst v. Florida®³ and State v. Hurst.* Defendant asserts A) Both Hurst decisions

apply to Defendant; B) the Hurst decisions apply retroactively to Defendant's case; and C) the

Hurst error in Defendant's case is not harmless.

Claims 10A and 10B: Hurst Decisions Apply Retroactively to Defendant and her Case

The Supreme Court of Florida has held that the Hurst opinions apply retroactively to any

death sentence that became final after the issuance of the United State Supreme Court's June 24,

2002 opinion ofRing v. Arizona, 536 U.S. 584 (2002). See Asay v. State, 210 So. 3d 1 (Fla.

2016); Mosley v. State, 209 So. 3d 1248 (Fla. 2016). Defendant's death sentence was not

entered in this case until 2012, and the Hurst opinions undoubtedly apply retroactively to

Defendant's case.

3 Hurst v. Florida, 136 S. Ct. 616 (2016).

State v. Hurst, 202 So. 3d 40 (Fla. 2016).
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Claim 10C: Hurst Decisions and Harmless Error

The application of the Hurst decisions to Defendant does not mean that she is

automatically entitled to a new penalty phase. The Court must employ the harmless error test to

determine whether Defendant is entitled to relief.

As explained in State v. Hurst:

The harmless error test, as set forth in Chapmani95 and progeny,
places the burden on the state, as the beneficiary of the error, to
prove beyond a reasonable doubt that the error complained of did
not contribute to the verdict, or alternatively stated, that there is no
reasonable possibility that the error contributed to the conviction.
Where the error concerns sentencing, the error is harmless only if
there is no reasonable possibility that the error contributed to the
sentence. See, e.g., Zack v. State, 753 So. 2d 9, 20 (Fla. 2000).
Although the harmless error test applies to both constitutional
errors and errors not based on constitutional grounds, "the

harmless error test is to be rigorously applied," DiGuilio, 491
So.2d at 1137, and the State bears an extremely heavy burden in
cases involving constitutional error. Therefore, in the context of a
Hurst v. Florida error, the burden is on the State, as the beneficiary

of the error, to prove beyond a reasonable doubt that the jury's
failure to unanimously find all the facts necessary for imposition of

the death penalty did not contribute to Hurst's death sentence in
this case. We reiterate:

The test is not a sufficiency-of-the-evidence, a correct result, a not
clearly wrong, a substantial evidence, a more probable than not, a
clear and convincing, or even an overwhelming evidence test.
Harmless error is not a device for the appellate court to substitute

itself for the trier-of-fact by simply weighing the evidence. The
focus is on the effect of the error on the trier-of-fact.

The question is whether there is a reasonable possibility that the
error affected the [sentence].

Hurst, 202 So. 3d at 68 (citations omitted; formatting changed).

195 Chapman v. California, 386 U.S. 18, 87 S. Ct. 824, 17 L. Ed. 2d 705 (1967).
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As the Florida Supreme Court has held repeatedly, Hurst relief is denied to defendants who

received a unanimous jury recommendation of death. As explained in detail in Grim v. State,

244 So. 3d 147, 148 (Fla. 2018):

In Davis,�442this Court held that a jury's unanimous
recommendation of death is "precisely what we determined in
Hurst to be constitutionally necessary to impose a sentence of
death" because a "jury unanimously f[inds] all of the necessary
facts for the imposition of [a] death sentence[ ] by virtue of its
unanimous recommendation[ ]." Davis, 207 So. 3d at 175. This
Court has consistently relied on Davis to deny Hurst relief to
defendants that have received a unammous jury recommendation
of death. See, e.g., Bevel v. State, 221 So. 3d 1168, 1178 (Fla.
2017); Guardado v. Jones, 226 So. 3d 213, 215 (Fla. 2017),
petition for cert. filed, No. 17-7171 (U.S. Dec. 18, 2017); Cozzie
v. State, 225 So. 3d 717, 733 (Fla. 2017), petition for cert. filed,
No. 17-7545 (U.S. Jan. 24, 2018); Morris v. State, 219 So. 3d 33,
46 (Fla.), cert. denied, - U.S. -, 138 S. Ct. 452, 199 L. Ed.
2d 334 (2017); Tundidor v. State, 221 So. 3d 587, 607-08 (Fla.
2017), cert. denied, - U.S. -, 138 S. Ct. 829, 200 L. Ed. 2d
326 (2018); Oliver v. State, 214 So. 3d 606, 617-18 (Fla.), cert.
denied, - U.S. -, 138 S. Ct. 3, 199 L. Ed. 2d 272 (2017);
Middleton v. State, 220 So. 3d 1152, 1184-85 (Fla. 2017), cert.
denied, - U.S. -, 138 S. Ct. 829, 200 L. Ed. 2d 326 (2018);
Truehill v. State, 211 So. 3d 930, 956-57 (Fla.), cert. denied, -
U.S. -, 138 S. Ct. 3, 199 L. Ed. 2d 272 (2017). Grim is among
those defendants who received a unanimous jury recommendation
of death, and his arguments do not compel departing from our
precedent.

Grim v. State, 244 So. 3d 147, 148 (Fla. 2018), reh'g denied, SC17-1071, 2018
(Fla. May 22, 2018), and cert. denied sub nom. Grim v. Florida, 139 S. Ct. 480 (20

WL 2338153
18).

The jury entered a unanimous recommendation (12-0) for the death penalty to be imposed in this

case. Additionally, the facts in this case - the victim was repeatedly tased, bludgeoned with a

crowbar, and set on fire, and yet still lived long enough to tell persons who committed the crime

*' Davis v. State, 2017 So. 3d 142 (Fla. 2016), cert denied, -- U.S. --, 137 S. Ct. 2218, 198 L. Ed. 2d 663 (2017).
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- are so egregious that it supports the finding that any Hurst error in this case was harmless. See

Davis, 207 So. 3d at 175. Defendant is not entitled to relief as to this claim.

ACCORDINGLY, it is hereby ORDERED and ADJUDGED that:

1. Defendant's "Third Amended Motion to Vacate Judgments of Conviction and

Sentence with Special Request for Leave to Amend" is DENIED; and

2. Defendant has thirty (30) days from the rendition date of this Order to file a notice of

appeal; should she so choose.

DONE and ORDERED in Chambers in Pensacola, Escambia County, Florida.

GAR L. RGOSH
CIRCUI J DGE o2c/

GLB/mco

The Clerk ofCourt shall effectuate service upon thefollowing:

E Dawn B. Macready, Assistant CCRC-North (via electronic delivery)
E Bridgette Jensen, Assistant State Attorney (via electronic delivery)
E Jennifer Keegan, Assistant Attorney General (via electronic delivery)
E Tina Brown, DC# 155917, Lowell Correctional Annex, 11120 NW Gainesville Rd.,

Ocala, FL 3 3482 (via regular mail)
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