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STATEMENT OF THE CASE AND FACTS
Mary Sheffield invokes this Court’s certified conflict jurisdiction to determine
whether the 1999 amendment to the punitive damage statute, section 768.73, Florida
Statutes, applies to the claims of an Engle class member who had a fully mature
personal injury claim prior to the amendment’s effective date, October 1, 1999, and
later died after the effective date. The 1999 amendment provides that it applies to
“causes of action arising after” that date. § 768.73(5), Fla. Stat. (1999). In a 2-1
decision, the Fifth District held that the amendment applies to claims for wrongful
death brought after the effective date, even if the Engle class member had a mature
claim for personal injuries before that date. R.J. Reynolds Tobacco Co. v. Sheffield,
No. 5D17-2521 (Fla. 5th DCA Feb. 8, 2019).1 The Fifth District certified conflict
with the following decisions: R.J. Reynolds Tobacco Co. v. Konzelman, 248 So. 3d
134 (Fla. 4th DCA 2018); R.J. Reynolds Tobacco Co. v. Evers, 232 So. 3d 457 (Fla.
2d DCA 2017); and R.J. Reynolds Tobacco Co. v. Allen, 228 So. 3d 684 (Fla. 1st
DCA 2017). (A.14)
In this case, Mrs. Sheffield’s husband Valton developed lung cancer in 1994,
then in 2003 and again in 2006. (A.2) He did not die until 2007, but the parties
stipulated that the 1994 lung cancer—which manifested prior to the end of the Engle
class period in 1996—was a contributing legal cause of his death. (A.2; 8; 12-13) As
1

A copy of the decision is included in the attached appendix (“A.”).
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the estate’s personal representative, Mrs. Sheffield filed a wrongful death action
against Respondent, R.J. Reynolds Tobacco Company, as authorized by the Engle
decision, and asserted the familiar Engle-based claims of negligence, strict liability,
fraud by concealment, and conspiracy to commit fraud by concealment. (A.3) After
a trial, the jury found for Mrs. Sheffield and awarded $1.8 million in compensatory
damages. At the conclusion of the trial’s second phase, the jury awarded an
additional $5 million in punitive damages. (A.3)
The Fifth District reversed that portion of the trial court’s final judgment that
included the punitive damage award. (A.13) The court reasoned that wrongful death
actions accrue when an injured party dies. (A.6) It noted the parties’ stipulation that
the 1994 lung cancer was a contributing cause of Mr. Sheffield’s death, and there
was no challenge on appeal to the jury’s finding that Mr. Sheffield was an Engle
class member. (A.8) Still, because Mr. Sheffield died in 2007, his estate’s
entitlement to punitive damages was governed by the amended statute. (A.6-7) The
court rejected Mrs. Sheffield’s argument that the manifestation of Mr. Sheffield’s
lung cancer before 1999 necessarily meant that a cause of action for a smokingrelated disease had already arisen before the effective date of the 1999 amendment.
(A.8-10)
The Fifth District also discussed the First, Second and Fourth Districts’
decisions in Allen, Evers, and Konzelman. (A.10-13) The court noted that in Allen,
2

the original plaintiff was a living personal injury claimant whose case was converted
into a wrongful death action after the plaintiff died. (A.10) It suggested that the First
District erroneously concluded that a cause of action based upon Engle has already
accrued for persons who are part of the Engle class. (A.10) With respect to Evers,
the court noted that case began as a wrongful death action where, as here, the Engle
class member died in 2007. (A.12) It disagreed with Evers because it largely relied
upon and quoted from Allen. (A.12) As for Konzelman, it too concerned a claim for
a living Engle class member which was later converted into a wrongful death action
upon the smoker’s death. (A.12) Although not expressly stated in Konzelman, the
Fifth District assumed that the class member’s smoking-related disease manifested
in Konzelman before “the November 21, 1996 cut-off date for Engle class
membership.” (A.12-13) Because the Fourth District had given no basis for its
decision—other than following Allen and Evers—the Fifth District disagreed with
Konzelman as well. (A.13) The court certified that its decision “in this case directly
and expressly conflicts with” Konzelman, Evers, and Allen. (A.14)
Finally, the Fifth District remanded the case to the trial court to determine
whether, under section 768.73(2)(b) of the amended statute, clear and convincing
evidence shows “prior punitive damage awards” against Reynolds have been
“sufficient to punish that defendant’s behavior.” (A.14) This would allow the trial
court to determine “whether the punitive damages award will be stricken or whether
3

a new trial limited to punitive damages must take place.” (A.14) The court explained
that this may not ultimately matter because, under section 768.73(2)(b), punitive
damage awards “must be reduced by amount of any [other] punitive damages
awards” against Reynolds. (A.14)
Judge Lambert dissented. (A.15-16) He concluded that Mr. Sheffield had a
mature cause of action against Reynolds in 1994, “long before the 1999 amendment”
took effect. (A.15) If such a suit had been filed and he later died, his personal right
to seek punitive damages would have survived. (A.15) The fact that Mr. Sheffield
became an Engle class member instead of filing his own, individual action should
not make any difference. (A.16) Judge Lambert agreed with the Fourth District’s
comments in another decision, Philip Morris USA Inc. v. Martin, 262 So. 3d 769,
774 (Fla. 4th DCA 2018) that “‘[i]t is of no consequence that [suit] had not been
filed prior to the 1999 amendment, as the relevant inquiry is when did the claims
arise or accrue.’” (A.16) He agreed with the analysis of the courts in Allen, Evers,
and Konzelman that the pre-amendment statute applies or “essentially relates back
to the Engle class-action complaint when the Engle class member dies after 1999 as
a result of his or her tobacco-related injury or illness claim that arose prior to the
1999 amendment.” (A.16)

4

SUMMARY OF ARGUMENT
This Court has discretionary jurisdiction to review a decision of a district court
which is certified by that court to be in direct conflict with the decisions of other
districts. Art. V, § 3(b)(4), Fla. Const. The Fifth District in this case certified its
decision to be in direct conflict with three separate decisions of the First, Second and
Fourth Districts. That certification supplies the Court with jurisdiction. In all events,
the conflict between the decision in this case and those certified by the Fifth District
is clear, express and direct.
The Court should exercise jurisdiction because these conflicting decisions will
necessarily produce differing results in legally and factually indistinguishable cases
purely as a result of where an individual case is filed. Unless the Court accepts
jurisdiction and resolves the conflict, there will be two sets of punitive damages rules
and remedies that apply to wrongful death cases brought pursuant to Engle, if the
class member died after September 30, 1999. Recent history suggests that is a
substantial number of cases. Moreover, the Fifth District’s decision creates an
anomalous situation in the Fifth District, where the Engle defendants will likely
avoid punishment altogether if their misconduct results in a class member’s death,
rather than merely causing injuries which do not kill.

5

ARGUMENT
I.

The Court Should Resolve Conflicts Concerning the Application of
The 1999 Amendment to the Punitive Damages Statute.
A.

The Court Has Jurisdiction to Resolve Certified Conflicts.

The Florida Constitution confers discretionary jurisdiction on this Court to
review any “decision of a district court of appeal that … is certified by it to be in
direct conflict with a decision of another district court of appeal.” Art. V, § 3(b)(4),
Fla. Const. The Fifth District’s certification is enough, standing alone, to confer
jurisdiction on the Court. See, e.g., State v. Vickery, 961 So. 2d 309, 312 (Fla. 2007)
(“certification of conflict provides us with jurisdiction per se”); B.C. v. Fla. Dep’t.
of Children & Families, 887 So. 2d 1046, 1047 n.1 (Fla. 2004) (certified conflict
“creates jurisdiction”).
There is no question about the existence of a conflict. According to the Fifth
District, in a wrongful death case, the application of the amended 1999 statute turns
exclusively on the date of an Engle class member’s death. (A.6-7) If the class
member died prior to October 1, 1999, it is the older statute that applies; the amended
statute applies if the class member died on October 1, 1999 or thereafter. In the First,
Second and Fourth Districts, the older statute applies to smokers who qualified for
membership in the Engle class member because their smoking-related diseases
manifested prior to the end of the Engle class period on November 21, 1996. The
date of a later death is immaterial. See Allen, 228 So. 3d at 689-90 (smoker “qualified
6

for the res judicata benefits of the Engle class” where her COPD manifested before
November 21, 1996); Evers, 232 So. 3d at 462-63 (no dispute that smoker was Engle
class member and personal representative’s right to pursue wrongful death action
was based on injury that manifested “prior to November 21, 1996”); Konzelman,
248 So. 3d at 135 (following Allen and Evers where “Engle progeny personal injury
suit … is converted into a wrongful death action upon the smoker’s death”).
It is true that there are procedural differences between (1) Allen and
Konzelman and (2) this case, insofar as the class members in Allen and Konzelman
first pursued individual personal injury actions before their cases were converted
into wrongful death actions upon their deaths. Still, Evers presents the same factual
scenario as the one present in this case: a wrongful death action was the initial
pleading following this Court’s Engle decision. In all events, what drives the results
in Allen, Evers, and Konzelman was Engle class membership, with the corresponding
maturity of a personal injury claim during the Engle class period. The date of death
alone drives the result in this case.
B.

The Court Should Exercise Jurisdiction to Prevent
Conflicting and Anomalous Results in Otherwise Identical
Cases.

The Court should accept jurisdiction to avoid conflicting results based on
similar or identical facts. E.g., State v. Betz, 815 So. 2d 627, 630 (Fla. 2002)
(exercising jurisdiction under Art. V, § 3(b)(3), Fla. Const., to resolve conflict where
7

it was “eminently clear that … two holdings cannot be reconciled”). As things stand,
there are two different sets of punitive damage rules and limits for Engle wrongful
death cases across the state. Otherwise identical wrongful death cases will lead to
different results purely as a result of the venue in which a case is pending. The
differences are substantial, as the Fifth District noted in this case, because
application of the amended statute may have the effect of eliminating a punitive
damage remedy altogether. (A.14) See also Allen, 228 So. 3d at 689 (amended statute
“impose[s] a stricter cap on punitive damages and … require[s] findings by the jury
to overcome that cap”).
More specifically, the amended statute, enacted as part of Chapter 99-25,
Laws of Florida (§ 23), prohibits an award of punitive damages against a defendant
when “punitive damages have previously been awarded against that defendant” in
any court, based on the same conduct. Fla. Stat. § 768.73(2)(a). An exception exists
where a court determines by clear and convincing evidence that prior awards were
“insufficient to punish” the defendant. Still, in that instance, punitive damage awards
“must be reduced” by the amount of any earlier award rendered in any court. Fla.
Stat. § 768.73(2)(b). The earlier, pre-1999 version of the statute, contained no such
limitation.
Thus, in Engle-progeny litigation, a widowed spouse in Vero Beach (Fourth
District), for example, can pursue punitive damages for a post-1999 death, whereas
8

an otherwise identically situated spouse in Daytona Beach (Fifth District) has no
such right, or a very limited one. The loss of such a right, as the First and Second
District have indicated, implies the impairment of a substantive right to benefit from
the earlier statute. Allen, 228 So. 3d at 690-91; Evers, 232 So. 3d at 463. Moreover,
the Fifth District’s decision creates an anomalous situation where Respondent and
the other Engle defendants will likely avoid punishment altogether if their
misconduct conduct results in a class member’s death after 1999, rather than merely
injuring the class member.2
The certified conflict affects Engle-progeny litigation significantly because
the Engle class action suit was filed in 1994, and the Engle class period extends from
May 5, 1990 through November 21, 1996. R.J. Reynolds Tobacco Co. v. Ciccone,
190 So. 3d 1028, 1042 (Fla. 2016). It is likely that the conflict will affect a substantial
number of cases, despite the passage of time since the 1999 amendment, due to the
volume of Engle-progeny cases which remain pending. The four conflict decisions
The presence of physical harm is an important factor in assessing a
defendant’s reprehensibility and evaluating a punitive damage award. E.g., Lorillard
Tobacco Co. v. Alexander, 123 So. 3d 67, 82 (Fla. 3d DCA 2013) (citing State Farm
Mut. Auto Ins. Co. v. Campbell, 538 U.S. 408, 419 (2003)). Death, of course,
represents the ultimate physical harm. See, e.g., Romo v. Ford Motor Co., 6 Cal.
Rptr. 3d 793, 806 (Cal. App. 2003) (defendant’s conduct was “highly reprehensible”
where it resulted in “high degree of physical harm, including deathly harm”);
Schwarz v. Philip Morris USA, Inc., 355 P.3d 931, 940 (Ore. App. 2015) (conduct
was “extraordinarily reprehensible” where it resulted in the “extreme” physical harm
of death) Murphy v. Gilman, 551 F. Supp. 2d 677, 685 (W.D. Mich. 2008) (high
degree of reprehensibility where harm was “clearly physical” and resulted in death).
2
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(including this case) have been issued in just the last two years. Other cases indicate
that a class member’s death after the effective date of the amended statute is a
frequent occurrence. At least three such cases have already reached this Court. See
Capone v. Philip Morris USA, Inc., 116 So. 3d 363, 365 (Fla. 2013) (“On July 18,
2006, Frank Capone died.”); Ciccone, 190 So. 3d at 1031 (class member died in
2002); R.J. Reynolds Tobacco Co. v. Buonomo, 138 So. 3d 1049, 1050 (Fla. 4th
2013) (class member developed COPD in 1995, and died in 2008), quashed in part
on other grounds, Nos. SC14-81, SC14-83, 2016 WL 374082 (Fla. Jan. 26, 2016).
The reason is obvious; the “creeping diseases”3 caused by Respondent’s products
frequently kill slowly. Despite progress in the trial of individual class member suits
across the state, this case is just one of the thousands that were filed by such class
members. See e.g., Lorillard Tobacco Co. v. Mrozek, 106 So. 3d 479, 480 (Fla. 1st
DCA 2012) (noting that thousands of cases were filed). Thousands remain pending
and it is uncontroversial to state that many concern class members who died after
October 1, 1999.
CONCLUSION
For all of these reasons, this Court should accept review.

A “creeping disease” is “a disease acquired over a period of years as a
result of long-term exposure to injurious substances.” Carter v. Brown & Williamson
Tobacco Corp., 778 So. 2d 932, 936-37 (Fla. 2000) (citation omitted).
3

10

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true copy of the foregoing has been sent by
electronic mail to Clerk of Court and to all counsel on attached list this 22d day of
April, 2019.
/s/ David J. Sales /s/
David J. Sales
Florida Bar No: 794732
DAVID J. SALES, P.A.
1857 Morrill Street
Sarasota, FL 34236
Telephone: (941) 957-0888
Counsel for Petitioner
david@salesappeals.com
CERTIFICATE OF COMPLIANCE
I CERTIFY that the foregoing is in Times New Roman 14-point font and
complies with the font requirements of Fla. R. App. P. 9.210(a)(2).
/s/ David J. Sales /s/
Fla. Bar No. 794732

11

ATTORNEY LIST

Attorney for Petitioner
Melvin B. Wright
Lisa Ann Thomas
COLLING GILBERT WRIGHT &
CARTER, LLC
The Florida Firm
801 N. Orange Ave., Suite 830
Orlando, FL 32801
mwright@thefloridafirm.com
brivera@thefloridafirm.com
lthomas@thefloridafirm.com
bjnbaptiste@thefloridafirm.com

Attorneys for Respondent
Troy A. Fuhrman
Marie A. Borland
HILL, WARD & HENDERSON, P.A.
101 E. Kennedy Boulevard
P.O. Box 2231 Tampa, FL 33601
tfuhrman@hwhlaw.com
marie.borland@hwhlaw.com
reynolds@hwhlaw.com

Stephanie E. Parker
John Yarber
Simon P. Hansen
Emily C. Baker
Jack Williams
John Walker
Brian C. Lea
JONES DAY
1420 Peachtree Street NE
Suite 800
Atlanta, GA 30309-3053
sparker@jonesday.com
jyarber@jonesday.com
shansen@jonesday.com
ecbaker@jonesday.com
jmwilliams@jonesday.com
jmwalker@jonesday.com
sberesheim@jonesday.com
blea@jonesday.com

Charles R. A. Morse
JONES DAY
250 Vesey Street
New York, NY
10281
cramorse@jonesday.com
Jose A. Isasi, II
JONES DAY
77 West Wacker
Chicago, IL 60601-1692
jisasi@jonesday.com

12

APPENDIX

IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT
NOT FINAL UNTIL TIME EXPIRES TO
FILE MOTION FOR REHEARING AND
DISPOSITION THEREOF IF FILED
R.J. REYNOLDS TOBACCO COMPANY,
Appellant,
v.

Case No. 5D17-2521

MARY E. SHEFFIELD, PERSONAL
REPRESENTATIVE OF THE ESTATE
OF VALTON SHEFFIELD,
Appellee.
________________________________/
Opinion filed February 8, 2019
Appeal from the Circuit Court
for Orange County,
Julie H. O'Kane, Judge.
Troy A. Fuhrman, and Marie A. Borland, of
Hill Ward Henderson, Tampa, Brian C. Lea,
Pro Hac Vice, of Jones Day, Atlanta, and
Charles R. A. Morse, of Jones Day, New
York, for Appellant.
David J. Sales, and Daniel R. Hoffman, of
David J. Sales, P.A., Sarasota, and Melvin
B. Wright, and Lisa Thomas, of Colling,
Gilbert Wright & Carter, LLC, Orlando, for
Appellee.
EDWARDS, J.

A.1

The issue we address in this Engle-progeny1 wrongful death case is whether to
apply the punitive damages statute in place at the time of the decedent’s death or to
instead apply the punitive damages statute in place when the Engle class was recertified
in 1996. Based on the statute’s specific language and well-established Florida law, we
hold that the applicable version of the punitive damages statute is the 1999 version of
section 768.73, Florida Statutes, which was in effect when the instant wrongful death
cause of action accrued on the date of decedent’s death. We find the trial court erred by
applying the pre-1999 version of that statute and reverse for further proceedings that may
include a new trial on punitive damages. We are aware that three other district courts of
appeal have reached a different conclusion on this issue; therefore, we certify express
and direct conflict with those decisions.
FACTUAL BACKGROUND
Valton Sheffield was first diagnosed with primary lung cancer in 1994, nearly ten
years after he quit smoking. He had a portion of the affected lung removed and then
underwent radiation and chemical therapies, which purportedly cured him of that first
cancer. In 2003, he was again diagnosed with lung cancer and underwent similar
treatment. Three years later, in 2006, he was once again diagnosed with lung cancer
and passed away in 2007.
His widow, Mary Sheffield, was named personal representative of his estate. On
behalf of the Estate, she timely filed a wrongful death action seeking compensatory and
punitive damages from several tobacco companies, including Appellant, R.J. Reynolds
Tobacco Company, based on her claim that her husband’s death was the result of

1

Engle v. Liggett Grp., Inc., 945 So. 2d 1246 (Fla. 2006).
2

A.2

smoking the defendants’ addictive, harmful cigarettes. The Estate’s complaint contained
counts sounding in negligence, strict liability, fraud by concealment, and conspiracy to
commit fraud, and further alleged that Mr. Sheffield was a member of the so-called Engle
class.
Following trial, the jury returned one verdict finding liability against Reynolds and
awarding $1.8 million in compensatory damages, and a second verdict awarding $5
million in punitive damages against Reynolds.
LEGAL ANALYSIS
Prior to, during, and following trial, Reynolds argued that the punitive damages
issues should be governed by the current version of section 768.73, which became law
on October 1, 1999, but the trial court agreed with the Estate and applied the pre-1999
version of that statute. The 1999 version modified the prior law in several ways, including
potentially barring punitive damages awards against a defendant if punitive damages
were previously awarded against that defendant “in any action alleging harm from the
same act or single course of conduct.” § 768.73(2)(a), Fla. Stat. (1999). Given the
numerous prior punitive damages awards against it, Reynolds argues that applying the
1999 version of the statute would have given it the opportunity to avoid punitive damages
completely.2
We apply the de novo standard to our review of the trial court’s ruling on which
version of the statute applied. See Townsend v. R.J. Reynolds Tobacco Co., 192 So. 3d
1223, 1225 (Fla. 2016).

However, section 768.73(2)(b) permits the trial court to submit punitive damages
to the jury “if the court determines by clear and convincing evidence that the amount of
prior punitive damages awarded was insufficient to punish that defendant’s behavior.”
2

3

A.3

Express statutory language controls
Section 768.73(5), Florida Statutes (1999), states: “The provisions of this section
shall be applied to all causes of action arising after the effective date of this act.” “When
the statutory language is ‘clear and unambiguous and conveys a clear and definite
meaning, there is no occasion for resorting to the rules of statutory interpretation and
construction; the statute must be given its plain and obvious meaning.’” McNeil v. State,
162 So. 3d 274, 275 (Fla. 5th DCA 2013) (internal citations omitted) (quoting Holly v.
“Likewise, ‘[a] court cannot construe an

Auld, 450 So. 2d 217, 219 (Fla. 1984)).

unambiguous statute in a way which would extend, modify, or limit its express terms or
its reasonable and obvious implications.’” Casais v. State, 204 So. 3d 969, 970 (Fla. 5th
DCA 2016) (quoting Jefferson v. State, 927 So. 2d 1037, 1039 (Fla. 4th DCA 2006)).
In another Engle-progeny case, the Florida Supreme Court likewise held that
where a statute expressly states to which cases it will apply, prospectively only or also
retrospectively, the clear language of the statute governs. Schoeff v. R.J. Reynolds
Tobacco Co., 232 So. 3d 294, 301 (Fla. 2017).

“When the statute is clear and

unambiguous, we use the plain language of the statute and avoid rules of statutory
construction to determine the Legislature’s intent.” Id. (internal quotation marks and
citations omitted). There, the supreme court applied the 2011 version of the comparative
fault statute to Schoeff’s Engle claim because that version specifically provided that “[t]his
act is remedial in nature and applies retroactively.” Id. Thus, when it comes to deciding
which version of a statute shall be applied, Engle-progeny cases are no different than any
other cases.

4

A.4

Statute in effect when cause of action arose will govern
In the absence of express statutory language to the contrary, Florida law generally
holds that the applicable version of a statute is the version in effect at the time a cause of
action accrues. D’Angelo v. Fitzmaurice, 863 So. 2d 311, 314 n.9 (Fla. 2003) (applying
statutes regarding apportionment of fault and setoff for settlements that were in effect
when cause of action arose); Estate of Despain v. Avante Grp., Inc., 900 So. 2d 637, 641
n.3 (Fla. 5th DCA 2005) (applying punitive damages statute in effect when cause of action
arose, rather than when trial occurred); St. John v. Coisman, 799 So. 2d 1110, 1113 (Fla.
5th DCA 2001) (applying punitive damages statute in effect when cause of action arose);
Nationwide Mut. Fire Ins. Co. v. MacDonald, 645 So. 2d 1057, 1058 (Fla. 4th DCA 1994)
(applying wrongful death statute that was amended after decedent was injured but before
her death, which amendment created parents’ claim for the loss of adult children);
Brodose v. Sch. Bd. of Pinellas Cty., 622 So. 2d 513, 513 (Fla. 2d DCA 1993) (applying
offer of judgment statutes in effect when cause of action accrued).
Wrongful death action accrues on date of death
Here, both parties agree that the statutory language as amended in 1999 is
unambiguous so that it can be applied without need for further interpretation. Thus, both
sides agree that it is to be applied to causes of action arising after October 1, 1999.
However, they disagree as to when the Estate’s wrongful death cause of action accrued.
“Florida law does not distinguish between when a cause of action accrues and when a
cause of action arises.” Philip Morris USA Inc. v. Martin, 43 Fla. L. Weekly D2747, D2748
(Fla. 4th DCA Dec. 12, 2018) (quoting Lumbermens Mut. Cas. Co. v. August, 509 So. 2d
352, 353 (Fla. 4th DCA 1987), quashed on other grounds, 530 So. 2d 293 (Fla. 1988)).

5

A.5

“[T]he terms ‘accrue’ and ‘arise’ are synonymous with respect to when a cause of action
comes into existence . . . .” Id.; see also Accrue, Black’s Law Dictionary (10th ed. 2014)
(“To come into existence as an enforceable claim or right; to arise.”).
“The purpose of the Florida Wrongful Death Act is to provide a ‘separate and
independent’ cause of action since the original cause of action for personal injury did ‘not
survive’ the death of the injured party.” Kelly v. Georgia-Pacific, LLC, 211 So. 3d 340,
342 (Fla. 4th DCA 2017) (citations omitted). “Wrongful death actions are brought on
behalf of the survivors, not to recover for injuries to the deceased, but to recover for
statutorily identified losses the survivors have suffered directly as a result of the death.”
DeVaughn v. DeVaughn, 840 So. 2d 1128, 1132 (Fla. 5th DCA 2003).
Florida law is clear: a cause of action for wrongful death accrues on the date of the
decedent’s death. See Fulton Cty. Adm’r v. Sullivan, 753 So. 2d 549, 552 (Fla. 1999) (“In
Florida, a cause of action for wrongful death accrues on the date of death.”); Love v.
Hannah, 72 So. 2d 39, 41 (Fla. 1954) (“The plaintiffs’ right of action under the wrongful
death statute must be determined by the facts existing at the time of the death of
decedent.”); St. Francis Hosp. v. Thompson, 31 So. 2d 710, 711 (Fla. 1947) (“Plaintiff’s
cause of action did not accrue by reason of the wrongful act alone. It took a wrongful act
and death to give plaintiff a cause. The statute of limitations commenced to run upon
death.”); Domino’s Pizza, LLC. v. Wiederhold, 248 So. 3d 212, 219 (Fla. 5th DCA 2018)
(“This conclusion is consistent with cases recognizing that wrongful death actions accrue
on the date of the decedent’s death.”); MacDonald, 645 So. 2d at 1057 (“A cause of action
for wrongful death accrues on the date of decedent’s death.”); Bruce v. Byer, 423 So. 2d
413, 414–15 (Fla. 5th DCA 1982) (“The general rule is that a cause of action for wrongful
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death accrues upon the date of the decedent’s death.”); Moorey v. Eytchison & Hoppes,
Inc., 338 So. 2d 558, 559 (Fla. 2d DCA 1976) (“The cause of action for wrongful death
accrues upon the date of the decedent’s death.”); Fletcher v. Dozier, 314 So. 2d 241, 241
(Fla. 1st DCA 1975) (“The [wrongful death] cause of action accrues and the statute [of
limitations] commences to run on the date of such death.”); Walker v. Beech Aircraft
Corp., 320 So. 2d 418, 420 (Fla. 3d DCA 1975) (“Here, appellant’s cause of action
accrued at the date of her husband’s death.”).
Thus, when one considers the express language of the 1999 version of the punitive
damages statute—that it applies to all causes of action arising after its effective date of
October 1, 1999—combined with Florida’s general rule that the statute in effect when a
cause of action accrues is applicable, and well-established Florida law that a wrongful
death cause of action accrues on the date of death, which here was 2007, one would
expect no debate that the punitive damages issues in the underlying trial would have been
governed by the 1999 version of the statute rather than the pre-1999 version. Yet the
Estate argues, the trial court found, and three other district courts of appeal have
concluded that the outcome is different for an Engle-progeny wrongful death case. We
will next consider that line of reasoning and explain why we conclude it does not withstand
scrutiny.
Engle: Manifestation vs. Accrual
In order to be considered a member of the Engle class, the plaintiff or the plaintiff’s
decedent must have manifested one of the smoking-related diseases or conditions prior
to the cut-off date of November 21, 1996. R.J. Reynolds Tobacco Co. v. Ciccone, 190
So. 3d 1028, 1030 (Fla. 2016). The Florida Supreme Court conferred two benefits upon
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the Engle class members: “(1) each class member’s time to file an individual suit would
be equitably tolled to allow filing within one year of the court’s decision, and (2) in the
individual action, the Engle jury’s ‘common core findings’ in Phase I”—that the tobacco
companies were negligent, marketed defective cigarettes, and conspired to conceal the
risk of smoking—“would be given ‘res judicata effect.’”3 Id. at 1037 (internal citations
omitted). In Engle, the supreme court found several reasons to vacate the original classwide verdict awarding punitive damages, finding instead that separate punitive damages
determinations would be made in each individual’s case. Thus, Engle punitive damages
are not subject to issue preclusion via res judicata treatment. Engle v. Ligget, 945 So. 2d
1246, 1263–65, 1277 (Fla. 2006). Here, the parties stipulated that Mr. Sheffield’s 1994
lung cancer was a contributing cause of his death in 2007, and on appeal neither party
contests Engle class membership.
The Estate asserts that “manifestation” sufficient to be an Engle class member is
the equivalent of the “accrual” of the Estate’s cause of action in 1994, which was before
the effective date of the 1999 version of the punitive damages statute. The Estate
conflates “accrual” with “manifestation” as though the terms were interchangeable.
However, the Florida Supreme Court in Ciccone made it clear that “manifestation” and
“accrual” are distinct concepts: “[S]tatute of limitations principles are inapplicable to the
‘manifestation’ issue of Engle class membership.”

Ciccone, 190 So. 3d at 1037.

“‘[M]anifestation’ for purposes of establishing membership in the Engle class means the

Reynolds appeals the use of the Engle common core res judicata liability findings,
asserting that it violates federal due process and that the Estate’s strict-liability and
negligence claims are pre-empted by federal law. Reynolds concedes that those issues
were litigated before the Florida Supreme Court, which denied those arguments;
Reynolds raises them here for the purpose of preserving them for later review.
3
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point at which the plaintiff began suffering from or experiencing symptoms of a tobaccorelated disease or medical condition.” Id. at 1030. The supreme court noted that under
the definition of manifestation it adopted, “the plaintiff does not need to have been formally
diagnosed or know that the symptoms were tobacco-related prior to the ‘cut-off date’ for
class membership.” Id. at 1031. However, the supreme court has held that a cause of
action for latent or “creeping diseases” does not accrue and the statute of limitations does
not begin to run until the plaintiff has knowledge of the causal connection between the
infirmity and the product in question. Id. at 1038. “[I]t is clear that a plaintiff should not,
and cannot, be required to file a cause of action before even realizing that the cause of
action exists.” Id. The supreme court noted that “the policy concerns driving cases
involving the accrual of a cause of action for statute of limitations purposes have no
bearing on the policy for requiring ‘manifestation’ to prove membership in the Engle
class.” Id. at 1037. “Moreover, manifestation of a tobacco-related disease for purposes
of establishing Engle class membership is a completely separate issue from the date a
cause of action accrues or arises.” Martin, 43 Fla. L. Weekly at D2749 (citing Ciccone,
190 So. 3d at 1039).
When Reynolds previously attempted to equate Engle class membership with the
accrual of a cause of action, the Florida Supreme Court made it crystal clear that this line
of reasoning was incorrect:
Simply put, the policy undergirding the “manifestation” of an
injury for the accrual of a cause of action is not the same as
the policy rationale for the “manifestation” requirement to
establish Engle class membership. Accrual is simply not the
relevant inquiry for determining Engle class membership. . . .
Because R.J. Reynold’s argument regarding statute of
limitations principles “fails to take into account the differences
in policy between the accrual of a cause of action for the
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purposes of the statute of limitations and pinpointing a date
for class membership by looking back in time from the 2006
Engle decision,” this argument is unavailing . . . .
Ciccone, 190 So. 3d at 1039 (internal citations omitted).
In R.J. Reynolds Tobacco Co. v. Allen, 228 So. 3d 684 (Fla. 1st DCA 2017), the
First District dealt with an Engle-progeny case that had been timely commenced as a
personal injury case, which was then converted into a wrongful death action when Allen
passed away. In Allen, the First District conflated Engle class membership with accrual
of the relevant cause of action. After acknowledging that “[i]n many wrongful death
actions, the cause of action accrues on the date of a decedent’s death,” that court then
concluded that Engle-progeny cases were different because class membership
depended upon manifestation rather than accrual. Id. at 689.
Given the supreme court’s lengthy discussion in Ciccone about how the accrual of
a cause of action is irrelevant to Engle class membership, it is unclear why the First
District concluded that class membership was not only relevant to, but in fact determined,
when a cause of action accrued. There are many people who potentially were Engle
class plaintiffs because they were Florida residents who manifested signs of a smokingrelated illness or disease before the November 21, 1996 recertification date, but whose
causes of action had not accrued by the filing deadline in 2007 because they were not
yet on reasonable notice of a causal connection between their use of tobacco and the
illness or disease. Furthermore, because a wrongful death action is “separate and
independent,” it cannot arise until death has occurred. See Kelly, 211 So. 3d at 342.
“Plaintiff’s cause of action did not accrue by reason of the wrongful act alone. It took a
wrongful act and death to give plaintiff a cause.” Thompson, 31 So. 2d at 711.
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The First District also improperly relied upon the concept that both the wrongful
death action and punitive damages claim related back to the “date of the Engle class for
statute of limitations purposes” based upon a misapplication of In re Engle Cases, 45 F.
Supp. 3d 1351 (M.D. Fla. 2014). Allen, 228 So. 3d at 690. Both Allen and In re Engle
Cases dealt with cases in which “the original complaints (filed by the then-alive plaintiffs)
were timely filed,” and then became potential wrongful death cases when each plaintiff
passed away. In re Engle Cases, 45 F. Supp. 3d at 1356; see Allen, 228 So. 3d at 690.
The Middle District concluded that plaintiffs would be permitted to file amended
complaints substituting wrongful death claims for personal injury claims and the wrongful
death claims would be deemed timely filed because they would relate back to the dates
on which the corresponding original personal injury complaints were filed. In re Engle
Cases, 45 F. Supp. 3d at 1360–61. In Allen, the First District mistakenly suggested that
In re Engle Cases found that wrongful death actions would relate back to the date of the
Engle class for statute of limitations purposes. Allen, 228 So. 3d at 690. However, as
noted, the Middle District held that the amended complaints asserting wrongful death
would relate back to the date of each plaintiff’s original personal injury complaint, not to
the date of the class-action complaint filed in May 1994. Had the First District properly
applied In re Engle Cases, it would have concluded that the amended complaint for
wrongful death filed by Allen’s estate related back to the date when Allen’s personal injury
complaint was filed, rather than to the date on which Allen manifested smoking-related
disease symptoms. Here, Mr. Sheffield never filed a personal injury complaint, so the
relation-back doctrine is inapplicable.

11

A.11

Although in Allen the First District cited Engle and Ciccone as support for its
assertion that Engle cases are not subject to the usual rule—that wrongful death actions
accrue on the date of death—neither of those cases so held. For the reasons discussed,
we believe that the First District incorrectly concluded that the pre-1999 punitive damages
statute would apply to a cause of action arising after 1999.4
In R.J. Reynolds Tobacco Co. v. Evers, 232 So. 3d 457 (Fla. 2d DCA 2018), the
Second District also conflated “manifestation” for purposes of class membership with the
“accrual” of a cause of action. Id. at 461. Evers was commenced as a wrongful death
action following Mr. Evers’s death in 2007. In large part, Evers relies upon and quotes
from the Allen case, discussed above. Thus, we need not repeat the bases for our
disagreement.
Citing Allen and Evers, the Fourth District announced its agreement with the First
and Second Districts “in holding that the pre-1999 version of section 768.73, Florida
Statutes, applies in an Engle progeny personal injury suit that is converted into a wrongful
death action upon the smoker’s death.” R.J. Reynolds Tobacco Co. v. Estate of
Konzelman, 248 So. 3d 134, 135 (Fla. 4th DCA 2018).5 The Konzelman opinion contains
no information about when Ms. Konzelman’s personal injury cause of action arose, nor
does it provide information about when she died. One would assume from the opinion
that Ms. Konzelman, the decedent, manifested a smoking-related illness or disease by

The Allen opinion does not state when Ms. Allen’s personal injury cause of action
arose separate from the fact that her illness manifested itself prior to the November 21,
1996 cut-off date. Her personal injury suit was filed in 2007 and was converted into a
wrongful death action in 2009.
4

As noted above, Evers was originally a wrongful death case; it was not
commenced as a personal injury claim that was converted to a wrongful death case.
5
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the November 21, 1996 cut-off date for Engle class membership. In a more recent Engleprogeny punitive damages case, the Fourth District noted that “manifestation of a
tobacco-related disease for purposes of establishing Engle class membership is a
completely separate issue from the date a cause of action accrues or arises.” Martin, 43
Fla. L. Weekly at D2749 (citing Ciccone, 190 So. 3d at 1039).6 As the Fourth District gave
no basis in Konzelman for its conclusion other than its agreement with the First and
Second Districts, there is nothing else that needs to be said other than we disagree for
the reasons expressed above.
CONCLUSION
For the reasons discussed above, we hold that the Estate’s wrongful death cause
of action accrued on the date of Mr. Sheffield’s death in 2007, making the 1999 version
of section 768.73, Florida Statutes, applicable to the punitive damages issues in this case
and to the possible retrial of those issues. We reverse that portion of the judgment
awarding punitive damages and remand to the trial court for further proceedings
consistent with this opinion, which may include a new trial regarding only punitive

Martin concerned an Engle class member whose class-qualifying disease
manifestation was a tobacco-related heart attack. 43 Fla. L. Weekly at D2747. However,
Mrs. Martin ultimately died in 2004 from tobacco-related lung cancer that manifested itself
in 2003. Id. Under those circumstances, the Fourth District found that her cause of action
accrued in 2003 when she first manifested lung cancer, making the punitive damages
statute that became effective October 1, 1999, applicable. Id. at D2749. Thus, Martin
also conflated “disease manifestation” with “accrual of a cause” of action because it did
not use the date of death to determine when the cause of action accrued. However, the
Fourth District in Martin did reject the concept that all Engle-progeny claims relate back
to the 1994 Engle class action complaint. Id.
6
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damages issues.7

We affirm the remainder of the final judgment after carefully

considering the additional issues raised by Reynolds.
We certify that our opinion in this case directly and expressly conflicts with the
decisions of R.J. Reynolds v. Konzelman, 248 So. 3d 134 (Fla. 4th DCA 2018); R.J.
Reynolds Tobacco Co. v. Evers, 232 So. 3d 457 (Fla. 2d DCA 2017); and R.J. Reynolds
Tobacco Co. v. Allen, 228 So. 3d 684 (Fla. 1st DCA 2017).
AFFIRMED IN PART, REVERSED IN PART, REMANDED FOR FURTHER
PROCEEDINGS REGARDING PUNITIVE DAMAGES, AND CONFLICT CERTIFIED.

COHEN, J., concurs.
LAMBERT, J., concurs in part, and dissents in part, with opinion.

.

Because section 768.73(2)(b) permits the trial court to submit punitive damages
to the jury “if the court determines by clear and convincing evidence that the amount of
prior punitive damages awarded was insufficient to punish that defendant’s behavior,”
whether the punitive damages award will be stricken or whether a new trial limited to
punitive damages must take place depends initially on the trial court’s determination of
that statutory issue. Because the trial court ruled that the pre-1999 punitive damages
statute controlled, it made no findings on the sufficiency of prior awards. Even if the trial
court found the prior punitive damage awards did not sufficiently punish Appellant’s
behavior, a new trial may not be justified, as a practical matter, because that same
statutory subsection provides that any such award “must be reduced by the amount of
any earlier punitive damages awards rendered in state or federal court.” See Martin, 43
Fla. L. Weekly at D2749 n.3.
7
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LAMBERT, J., concurring, in part, and dissenting, in part.

5D17-2521

I concur with affirming the award of $1.8 million in compensatory damages. As to
the reversal of the punitive damages award, the majority opinion holds that the post-1999
version of section 768.73, Florida Statutes, applies to the instant wrongful death action
because this cause of action did not accrue until the death of the decedent, Valton
Sheffield, in 2007. However, because I believe that the trial court properly applied the
pre-1999 version of this punitive damages statute, I dissent from that portion of the
opinion.
Mr. Sheffield’s cause of action for personal injuries and illnesses related to his use
of cigarettes manufactured and distributed by R.J. Reynolds accrued in 1994 when he
was first diagnosed with lung cancer. Stated differently, Mr. Sheffield could have filed his
own suit against R.J. Reynolds for his tobacco-related personal injuries and illnesses long
before the 1999 amendment to the punitive damages statute. If he had and later died
after 1999 due to his illness, his personal right to seek punitive damages under the pre1999 statute would have survived the merger or amendment into the later wrongful death
claim brought by his estate. See Martin v. United Sec. Servs., Inc., 314 So. 2d 765,
77172 (Fla. 1975) (allowing for punitive damages upon merger of personal injury survival
action into wrongful death claim).
Mr. Sheffield deferred filing his own suit and instead participated as a class
member in the lengthy Engle class action tobacco litigation. That case essentially did not
conclude until the Florida Supreme Court issued its opinion in 2006 that, among other
things, approved the decertification of the class but provided each class member a one-
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year window from the issuance of its mandate to bring an individual action.8 Engle, 945
So. 2d at 1277. In my view, the fact that Mr. Sheffield elected to forego filing his individual
action against R.J. Reynolds prior to 1999 and instead remained a part of the Engle class
action litigation against R.J. Reynolds and the other defendants should not be dispositive.
The Fourth District Court of Appeal recently observed in another Engle case that
when a claimant could have brought his or her personal injury claim prior to 1999 and
later succumbs to the very disease “[i]t is of no consequence that [suit] had not been filed
prior to the 1999 amendment, as the relevant inquiry is when did the claims arise or
accrue.” Martin, 43 Fla. L. Weekly D2747 at D2749. I agree with this analysis and with
the decisions of our sister courts in Allen, Evers, and Konzelman, cited in the majority
opinion, to the extent that they determined the pre-1999 punitive damages statute applies
or essentially relates back to the Engle class-action complaint when the Engle class
member dies after 1999 as a result of his or her tobacco-related personal injury or illness
claim that arose prior to the 1999 statutory amendment. Here, the parties stipulated that
Mr. Sheffield’s tobacco-related lung cancer first diagnosed in 1994 was a contributing
legal cause of his death in 2007.
I would affirm the $5 million punitive damages award.

As indicated in the majority opinion, it is undisputed that Mr. Sheffield is an Engle
class member, which the Florida Supreme Court defined to include “[a]ll [Florida] citizens
and residents, and their survivors, who have suffered, presently suffer or who have died
from diseases and medical conditions caused by their addiction to cigarettes that contain
nicotine.” Engle, 945 So. 2d at 1256.
8
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