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SUMMARY 

In 1893, this Court conducted a textual analysis of the gubernatorial 

suspension provisions in the Florida Constitution and concluded a Governor 

possessed authority to suspend an officer from only the current term of office—not 

from prior or future terms of office.  To reach that conclusion, this Court relied on 

multiple canons of statutory construction.  In a subsequent opinion in 1912, this 

Court logically extended its reasoning to opine that a Governor may not suspend an 

officer for constitutional grounds arising before the current term of office began.  

From that time to the present, on numerous occasions, this Court has reaffirmed its 

initial holdings.  With ample opportunities to amend the Florida Constitution to 

expand a Governor’s authority to suspend for constitutional grounds occurring 

before the current term of office, the people of Florida let this Court’s long-

standing precedent continue—despite amending a comparable constitutional 

provision governing the suspension and removal of judges to expressly permit 

consideration of acts occurring before the judge assumed office.   

Against that backdrop, Respondent now requests this Court to impose a new 

meaning on the constitutional text—a meaning that is contrary to its longstanding 

precedents and the reaffirmations of the people of Florida as evinced by the 

unchanged language.  Misapplying a single canon of construction, Respondent 

argues the text expressly affords a Governor the authority to suspend for any 
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constitutional ground, regardless of when it occurs.  For the foregoing reasons, 

Petitioner requests this Court to adhere to its precedents and prior textual analyses 

and reject Respondent’s exhortations to impose a new meaning on Article IV, 

section 7(a) of the Florida Constitution, expanding through judicial fiat a 

Governor’s authority to suspend for constitutional grounds occurring before the 

current term of office. 

ARGUMENT 

I. THE RESPONDENT’S ARGUMENT THAT THE PETITION SHOULD BE 

DISMISSED PRESUMES HIS SUSPENSION ORDER IS FACIALLY VALID, WHICH 

IT IS NOT.

The Petition should be granted, not dismissed.   The Respondent does not 

dispute this Court’s proper role to ascertain whether a suspension order satisfies 

the jurisdictional threshold.  See Response, p. 10-11.  This Court is imbued with 

the authority to review a suspension order to determine whether an order names 

one of the grounds delineated in Article IV, section 7(a) of the Florida 

Constitution, and presents allegations of fact sufficient to constitute the delineated 

grounds for suspension.  State ex rel. Hardie v. Coleman, 155 So. 129, 133 (Fla. 

1934);  State ex rel. Hardee v. Allen, 172 So. 222, 224 (Fla. 1937).  The 

justification for this review is that while the suspension authority rests with the 

Governor, it impacts the rights of individuals.  Id.  To simply assert the grounds for 
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suspension without supporting allegations of fact that demonstrate those grounds is 

constitutionally insufficient.  Coleman, 155 So. at 133.   

The Respondent’s argument for dismissal presumes he possesses the 

authority to suspend for any constitutionally delineated ground, regardless of when 

the constitutional grounds occurred.  Such argument simply steps past the 

fundamental dispute in this litigation.  Petitioner does not request this Court to 

usurp the role of the Senate as the trier of evidence.  To the contrary, the crux of 

the issue is whether the allegations set forth in the Suspension Order are, even if 

deemed true, constitutionally sufficient.  That narrow jurisdictional question is 

squarely within the limited role this Court described for itself in Coleman and 

Allen, and this Court should address that question.   

As Superintendent Jackson presented in her Petition, the Suspension Order is 

constitutionally deficient because it relies exclusively on allegations prior to her 

current term of office.  Constitutional grounds occurring prior to the current term 

are beyond a Governor’s sanctioning authority and are addressable by this Court as 

a limited jurisdictional question.  The Respondent’s argument for dismissal should 

be rejected, and the Court should consider the Petition on the merits. 
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II. THERE IS NO TEXTUAL SUPPORT IN ARTICLE IV, SECTION 7 FOR THE 

PROPOSITION THAT A GOVERNOR MAY SUSPEND OFFICERS FOR EVENTS 

OCCURRING PRIOR TO THE CURRENT TERM OF OFFICE.

Respondent’s argument that the plain text of Article IV, section 7 supports 

his authority to remove public officers from current office based upon acts 

committed prior to the current term misapplies the canons of statutory construction 

to reach his desired result.  Citing Florida Society of Ophthalmology v. Florida 

Optometric Association, 489 So. 2d 1118, 1119 (Fla. 1986)1, the Response posits 

that the language of Article IV, section 7(a) is clear, unambiguous, and should be 

enforced as written.  Despite this claimed clarity, there are no words expressly 

granting a Governor the authority to suspend on constitutional grounds occurring 

prior to the current term of office.  To accept Respondent’s interpretation, a 

Governor is completely unbounded in his suspension authority because of the 

absence of a restriction. 

Respondent argues that restricting a Governor’s authority to only acts 

committed in the current term is tantamount to adding the phrase “during the 

1 That opinion goes on to describe constitutions as “‘living documents,’ not easily 
amended, which demand greater flexibility in interpretation than that required by 
legislatively enacted statutes.  . . . When adjudicating constitutional issues, the 
principles, rather than the direct operation or literal meaning of the words used, 
measure the purpose and scope of a provision.”  Fla. Soc. of Ophthalmology v. Fla. 
Optometric Ass'n, 489 So. 2d 1118, 1119 (Fla. 1986).  Putting aside the fact that 
Florida’s Constitution is arguably more easily amended than any other state 
constitution, Respondent argues for a new, result-driven meaning for Article IV, 
section 7(a).  
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current term of office” after the grounds for suspension.  Such argument relies on a 

single canon of construction in a self-serving fashion, misapplies that canon of 

construction, and ignores long-standing precedents of this Court to the contrary. 

As the starting point, the plain text of Article IV, Section 7(a) does not 

expressly identify whether or not a Governor may suspend public officers for acts 

committed prior to their current term of office.  On the text alone, the inverse of 

Respondent’s argument may be counter-asserted with equal force:  Respondent’s 

advocated meaning inserts “before or during service” after the grounds for 

suspension—a phrase which is conspicuously absent from Article IV, section 7(a), 

but was added to Article V, section 12 of the Florida Constitution.  Accordingly, 

Respondent’s invocation of cassus omissus pro omission hebendus est to reject the 

prior precedents of this Court would appear equally fatal to his own argument. 

Even so, this Court did not engage in textual subterfuge or judicial activism 

when it first unequivocally opined that public officers may only be suspended for 

constitutional grounds occurring during the current term of office.  See In re 

Advisory Opinion to Governor, 60 So. 337, 337–38 (1912) (“1912 Advisory 

Opinion”).  Such conclusion was the logical result of the Court’s prior textual 

holding.  See In re Advisory Opinion to Governor, 12 So. 114, 115 (1893) (“1893 

Advisory Opinion”).   
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In 1893 Advisory Opinion, this Court held that Article IV, section 15 of the 

Florida Constitution (1885) restricted a Governor’s power to suspend the 

incumbent of an office and to fill the office by appointment to the current term of 

the office.  Id. at 115 (noting “[t]here is certainly no express provision in the 

organic law that [a Governor’s suspension] shall affect any other term”).  Thus, the 

Governor’s suspension authority could not be applied retroactively to a prior term 

or prospectively to future terms.  Id.  To reach this conclusion, this Court applied 

the cassus omissus canon and the harmonious-reading canon, though it did not 

expressly name them in its analysis.  1893 Advisory Opinion, 12 So. at 115 

(observing the “utter absence” of a provision granting such authority, but also 

finding a contrary intention expressed elsewhere in a separate constitutional 

provision); see also Askew v. Game & Fresh Water Fish Comm'n, 336 So. 2d 556, 

560 (Fla. 1976) (“In construing the Constitution every section should be 

considered so that the Constitution will be given effect as a harmonious whole.”); 

and Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal 

Text, pp. 93 and 180 (2012).  The 1893 Advisory Opinion expressly omitted any 

discussion of the authority to suspend from current office for an act committed 

prior to office. 1893 Advisory Opinion, 12 So. at 116. 

In 1912 Advisory Opinion, this Court considered the precise issue it refused 

to reach in 1893 Advisory Opinion.  Building on its prior application of the canons 
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of construction, this Court reached the only logical premise flowing from its prior 

decision limiting a Governor’s suspension authority to the current term of office—

constitutional grounds giving rise to a suspension must also occur within the same 

term of office in the absence of express language to the contrary.  The application 

of cassus omissus in 1912 Advisory Opinion was correct because it reconciled the 

express text with what was necessarily implicit in the text.  In contrast, 

Respondent’s interpretation relies on the absence of text which ignores the express 

text providing for suspension from the current office and no other. 

The guiding purpose for any effort to construe a constitutional provision is 

“to ascertain and give effect to the intent of the framers and of the people who 

adopted it.”  Sullivan v. City of Tampa, 134 So. 211, 216 (1931).  Proper 

consideration of other canons of construction counsel against a single-canon 

approach and support this Court’s longstanding precedents.  For example, the rule 

of lenity requires penal provisions subject to differing interpretations to be strictly 

construed and interpreted in a manner “most favorably” to the accused.  See e.g. N. 

Carillon, LLC v. CRC 603, LLC, 135 So. 3d 274, 279 (Fla. 2014).  A Governor’s 

authority to suspend a public officer from office is penal in nature.  See 1893 

Advisory Opinion, 12 So. at 115 (observing the lenity rule but not finding it 

necessary to rely on the rule to justify its result).  The rule of lenity validates the 
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Court’s prior decisions finding a Governor’s suspension authority was limited to 

constitutional grounds occurring in the current term. 

The principle of prior construction also counsels against the interpretation 

advanced by the Respondent. 

It has been held, and we think with propriety, that the judicial 
interpretation of constitutional provisions is so forcible that, where a 
new Constitution is adopted without change of the rule laid down by 
the courts, the construction is adopted by the new Constitution and 
becomes a part of it to the degree that it cannot be changed even by a 
statute expressly undertaking to do so. 

Reed v. Fain, 145 So. 2d 858, 866 (Fla. 1961) (cleaned up).2  In this instance, the 

Florida Constitution of 1885 granted a Governor the authority to “suspend from 

office” a public officer not subject to impeach for acts of malfeasance, 

misfeasance, neglect of duty, drunkenness, incompetence, or the commission of a 

felony.  Art. IV, § 15, Fla. Const. (1885).  This Court has consistently interpreted 

the provision to restrict a Governor’s authority to suspend to the current term of 

office.  See 1912 Advisory Opinion, 60 So. 337; State ex rel. Gibbs v. Lunsford, 

192 So. 485, 487 (Fla. 1939);  cf. State ex rel. Turner v. Earle, 295 So. 2d 609, 613 

(Fla. 1974)(quoting and citing 1912 Advisory Opinion with approval, applying the 

2 Internal quotation marks, alterations, and citations have been omitted from 
quotations and “cleaned up.” See generally Jack Metzler, Cleaning Up Quotations, 
18 J. App. Prac. & Process 143 (2017), available at 
https://ssrn.com/abstract=2935374 or  http://dx.doi.org/10.2139/ssrn.2935374. 
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same interpretation to judicial public offices).  This was firmly established law 

when the Florida Constitution of 1968 was adopted.  Art. IV, § 7, Fla. Const. 

(1968).  The Court should not abandon its precedent now in the absence of a 

constitutional amendment which alters the meaning of the text. 

Respondent’s suggestion that simply because this Court’s initial 

pronouncement on the matter came in the form of an advisory opinion as cause to 

disregard its precedent is equally unpersuasive.  To be clear, advisory opinions 

“are frequently very persuasive and usually adhered to.”  Lee v. Dowda, 19 So. 2d 

570, 572 (Fla. 1944).  Moreover, advisory opinions do direct the activities of the 

person receiving the opinion and have precedential value.  See 1912 Advisory 

Opinion, (concluding a Governor may not suspend a public officer for a crime 

committed eight years previously); Ray v. Mortham, 742 So. 2d 1276, 1284 (Fla. 

1999) (discussing the impact of advisory opinions).  Nothing in this Court’s 

precedents suggest that the 1912 Advisory Opinion is a one-off occurrence which 

should be disregarded. 

Nor has this Court retreated from its precedent, as the Respondent contends 

in his discussion of State ex rel. Hardee v. Allen, 172 So. 222 (Fla. 1937).  In 

Allen, the governor suspended the solicitor from the criminal court of record for 

neglect of duty on the basis that the solicitor failed to prosecute gambling activities 

in the jurisdiction.  Id. at 223.  This Court expressly found that some of the 
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allegations asserted in the suspension order related to the current term, and even if 

that were not the case, the solicitor had a continuing duty to prosecute until the 

statute of limitations had run, an allegation asserting current-term failures.  Id. at 

224–25.  The same cannot be said of the present Suspension Order, which relies 

exclusively on alleged acts and failures occurring prior to Superintendent 

Jackson’s current term.  See App. 13. 

Nothing in the Suspension Order asserts acts which occurred in the current 

term.3  Relying on the facts detailed in the Grand Jury Report, the Suspension 

Order generally alleges that Superintendent Jackson failed in her responsibilities.  

App. 6.  And the Grand Jury Report exclusively addresses alleged failures which 

pre-date the current term of office.  App. 13-17 (discussing allegations occurring in 

the 2015-2016 school year).  Because of these factual distinctions, Allen is 

inapposite, but does not reflect this Court’s slow retreat from its prior precedents. 

Respondent’s attempt to distinguish and dismiss this Court’s holding in State 

ex rel. Turner v. Earle, 295 So. 2d 609 (Fla. 1974), should be disregarded.  

Although Turner does interpret a different constitutional provision involving 

3 The Governor’s Response makes reference to the Bill of Particulars filed in the 
Senate.  Response, p. 7.  That document has no application to these proceedings, 
and only the Suspension Order, and the documents attached thereto, are 
controlling.  See Art. IV, § 7(a), Fla. Const. (“By executive order stating the 
grounds and filed with the custodian of state records . . . .); Cf. Middleton v. State, 
76 So. 785 (Fla. 1917) (“The bill of particulars, however, is no part of the 
pleadings, and the indictment is neither strengthened nor weakened by it . . . .”). 
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discipline and removal of judges—Florida Constitution, Article V, section 12—it 

applied the same interpretation to substantially the same language, concluding that 

a judge could not be disciplined or removed for acts occurring prior to the current 

term of office.  Id., at 612; see also Beach v. Great W. Bank, 692 So. 2d 146, 152 

(Fla. 1997), aff'd sub nom. Beach v. Ocwen Fed. Bank, 523 U.S. 410 (1998) 

(concluding where language is included in one section of a statute and excluded in 

another, the court would not imply it where it has been excluded); Graham v. 

Haridopolos, 108 So. 3d 597, 603 (Fla. 2013) (stating that when “construing 

multiple constitutional provisions addressing a similar subject, the provisions must 

be read in pari materia to ensure a consistent and logical meaning that gives effect 

to each provision”) (cleaned up).  Turner drew no distinction between judicial 

office and other public offices, citing case law addressing both types of offices 

with equal authority in its opinion.  See Earle, 295 So. 2d  at 613-615.  This Court 

in 1974 plainly viewed the ability to suspend a public officer—whether it be a 

Judicial Qualifications Commission (JQC) disciplining a judge or a Governor 

suspending a public officer—as subject to the same limitations.

In response to the holding in Turner, the people of Florida amended the 

constitution to grant the JQC express authority to reach acts committed before a 

judge’s current term of office.  See Art. V, § 12, Fla. Const. (1975); and Inquiry 

Concerning Davey, 645 So. 2d 398, 403 (Fla. 1994) (“Subsequent to our decision 
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in Turner, Florida voters approved by general election in 1974 an amendment to 

section 12 that addressed the issue of when the misconduct may have occurred.”).  

The people of Florida have yet to amend their constitution to change the meaning 

of Article IV, section 7(a).  See Reed, 145 So. 2d at 866 (concluding “where a new 

Constitution is adopted without change of the rule laid down by the courts, the 

construction is adopted by the new Constitution and becomes a part of it to the 

degree that it cannot be changed even by a statute expressly undertaking to do 

so.”).  Now, the Respondent requests this Court to change the meaning for their 

own purpose.  This Court should reject Respondent’s invitation. 

III. RESPONDENT’S ARGUMENT THAT SECTION 112.42, FLORIDA STATUTES IS 

NOT AN UNCONSTITUTIONAL EXPANSION OF A GOVERNOR’S AUTHORITY 

CONTRADICTS HIS ARGUMENT THAT A GOVERNOR HAS CARTE BLANCHE 

AUTHORITY TO SUSPEND FOR ACTS COMMITTED PRIOR TO OFFICE. 

Respondent contends that section 112.42, Florida Statutes, is not an 

unconstitutional intrusion into the area of executive authority; however, this 

position directly conflicts with Respondent’s argument that, in the absence of a 

textual limitation, a Governor has carte blanche authority to suspend an officer for 

acts committed at any time.  Respondent rightly recognizes the Legislature may not 

restrict the exercise of executive authority or usurp the executive’s authority where 

it is constitutionally granted.  See Response, p. 29.  In re Advisory Opinion of The 

Governor, 334 So. 2d 561, 562–63 (Fla. 1976); In re Advisory Opinion of 

Governor Civil Rights, 306 So. 2d 520 (Fla. 1975); and Singleton v. State, 21 So. 
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21 (Fla. 1896).  If the Respondent’s position is correct—that there is no textual 

time limitation for acts upon which a Governor may base his suspension 

authority—then section 112.42 is undoubtedly a restriction on a Governor’s 

authority, restraining the exercise of authority to acts committed in current term 

and the preceding four years.4

To avoid this logical inconsistency, Respondent proffers the feckless 

explanation that the statute should only be read as “providing guidance for 

considering gubernatorial suspension before the Florida Senate.”  Response, p. 27.  

First, the statute is a clear restriction on the Governor, not the Senate.  § 112.42, 

Fla. Stat. (“The Governor may suspend any officer on any constitutional ground 

for such suspension that occurred during the existing term of the officer or during 

the next preceding 4 years.”)  The statute expressly describes the outer bounds of 

the time period for the occurrence of constitutional grounds for which a Governor 

may suspend an officer. 

Second, the Florida Senate does not need to pass statutes to give itself 

guidance.  See Art. III, § 4(a), Fla. Const. (“Each house shall determine its rules of 

procedure.”).  Any statutory enactment necessarily requires the participation and 

4 Petitioner recognizes that if this Court were to agree with Respondent’s argument 
in section II of its response, it need not reach the issue of the constitutionality of 
the statute.  However, the argument presented here outlines the fallacy of 
Respondent’s main position, lending further support for the proposition that the 
Governor’s suspension authority is constitutionally restricted to constitutional 
grounds occurring in the current term of office. 
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agreement of the Florida House of Representatives.  See Art. III, § 4(a), Fla. Const. 

The House and the Governor are only implicated in establishing the procedures for 

removal proceedings by general law, not guidance in the exercise of senatorial 

judgment.  Part V of Chapter 112, Florida Statutes, provides necessary procedures 

that govern the Senate, the Governor, the officer subject to removal, and others 

concerning the respective rights, roles, and responsibilities in that removal process.  

Interpreting section 112.42 as “guidance” for the Senate—restricting its 

considerations to acts committed during a term of office and the preceding four 

years—improperly involves the House and the Governor in a question that is 

constitutionally committed to the Senate.  See Art. IV, § 7(b), Fla. Const.; see also

State ex rel. Hardie v. Coleman, 155 So. 129 (Fla. 1934) (concluding the question 

of removal and the supporting evidence is committed exclusively to the Senate).  

Furthermore, assuming for argument that a Governor is imbued with authority to 

suspend an officer for misdeeds regardless of when committed, such an 

interpretation would unconstitutionally restrain the Senate from fully considering a 

gubernatorial suspension order that relied on acts beyond the current term and 

preceding four year period.  Cf. State ex rel. Meyerson v. Askew, 269 So. 2d 671, 

675 (Fla. 1972) (finding “the Senate is bound to restrict its findings to the specific 

executive charges in the suspension order and cannot depart therefrom.”).  

Respondent’s attempt to demote the statute to a procedural nicety, providing 
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guidance for the Senate with no meaningful restriction, is belied by the plain text.  

State v. Goode, 830 So. 2d 817, 824 (Fla. 2002) (“[T]he Legislature does not 

intend to enact useless provisions, and courts should avoid readings that would 

render part of a statute meaningless.”). 

CONCLUSION 

Respondent’s authority to suspend Superintendent Jackson under Article IV, 

section 7, Florida Constitution, is limited to constitutional grounds occurring in 

Superintendent Jackson’s current term of office.  A faithful and measured 

application of the canons of construction rebut Respondent’s contentions and 

support this Court’s precedent.  There is no textual support in the Florida 

Constitution for any other reading.  To the extent Executive Order 19-13 

exclusively relies on allegations of constitutional grounds occurring before her 

election to current office, the order is an invalid exercise of authority, and 

Superintendent Jackson is entitled to reinstatement as Superintendent of Schools of 

Okaloosa County, Florida. 

Respectfully submitted on April 1, 2019. 

/s/ George T. Levesque  
GEORGE T. LEVESQUE (FBN 555541) 
D. TY JACKSON (FBN 41216) 
GRAYROBINSON, P.A. 
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Attorneys for Petitioner, 
Mary Beth Jackson 
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CERTIFICATE OF COMPLIANCE 

I certify that this Reply complies with the font requirements of Florida Rule 

of Appellate Procedure 9.100(l). 

/s/ George T. Levesque  
GEORGE T. LEVESQUE (FBN 555541) 
D. TY JACKSON (FBN 41216) 
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